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EXHIBIT A
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Deparment of Water Bosourcas
Rdjudication Bureay

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION ) NOTICE OF CLAIM
OF RIGHTS TO THE USE OF WATER )
FROM THE COEUR D*ALENE- ) Federal Reserved Water Right
SPOKANE RIVER BASIN )
WATER SYSTEM )
)
)

CASE NO. 49576

1. Name and address of claimant:

UNITED STATES OF AMERICA, as trustee on behalf of the COEUR
D’ALENE TRIBE of the COEUR D’ ALENE INDIAN RESERVATION acting
through the NORTHWEST REGIONAL DIRECTOR

Department of the Interior

Bureau of Indian Affairs

011 N.E. {1th Ave.

Portland, OR 97232

Date of Priority: Time Immemorial

Source: Saint Joe River (Fed ID #4001)

Point of Diversion: Not applicable; Instream flow

I

Place of Use:
At all points along the stream reach located between the following boundaries:

Upstream Boundary - Headwaters

Township: 42N Range 11E  Section: 4 QQ(_1/40of _1/4): NENE
BM., County of Shoshone

Downstream Boundary - Heller Creek

Township: 43N Range10E  Section: 20 QQ (__1/40of _1/4): NENE
B.M., County of Shoshone

Legal descriptions are based on current mapping but are subject to refinement to best
reflect on-the-ground stream locations. See Attached Map.
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Purpose of Water Use:

Fish habitat for fish species harvested within the Reservation - as a component of a
water right necessary to fulfill the homeland purpose of the Coeur d’Alene
Reservation pursuant to the documents referenced in Section 9 and the provisions in
Section 10, infra.

Period of Use: January 1 through December 31, as further detailed in Section 8 infra.
Quantity Reserved (In cfs):

January  Febrwrary March _ 'April  May | June

67 167 190 115 15 115

Jul %EAugast Se temberf October %November%%Decemberi
77 63 139 123 47 67 |
Basis Of Claim:

The legal basis for this water right claim stems from the doctrine of federal reserved
water rights articulated by the United States Supreme Court in Winters v. United
States, 207 U.S. 564 (1908) and its progeny, as well as the operative documents and
circumstances surrounding the creation of the Coeur d"Alene Reservation, including
but not limited to, the Agreement dated July 28, 1873 between the United States and
the Coeur d’Alene Tribe, the Executive Order signed by President Grant on
November 8, 1873, 1 C. Kapler, Indian Affairs: Laws and Treaties 837 (1904), and
the Agreement dated March 26, 1887 between the United States and the Coeur
d’Alene Tribe, ratified by Act of Congress dated March 3, 1891, 26 Stat. 1027.

Other Provisions:

a. This claim is one in a series the United States is making for waters from
groundwater and surface water sources within the North Idaho Adjudication in the
State of Idaho to fulfill the permanent homeland purpose of the Coeur d’Alene Indian
Reservation. Such present and future purposes include but are not limited to: DCMI
(domestic, commercial, municipal, and industrial); irrigated agriculture; fish and
wildlife habitat; fish propagation; lake level maintenance; water storage; power
generation; religious, cultural, and ceremonial; transportation; stockwater and
wildlife; aesthetics; and recreation.

b. The complex history of the establishment of the Coeur d’Alene Reservation,
including the operative documents, surrounding circumstances, negotiations,
agreements, executive orders and statutes, was analyzed by the United States
Supreme Court in Idaho v. Unired States, 533 U 8. 262 (2001) ({daho II}, the Ninth
Circuit in United States and the Coeur d’dlene Tribe v. Idaho, 210 F.3d 1067 (9th
Cir. 2000), and the United States District Court for the District of Idaho in United
States and Coeur d’Alene Tribe v. Idaho, 95 F.Supp.2d 1094 (D. Idaho 1998).

¢. In Mdaho IT, the Supreme Court held that the United States reserved in trust for the
benefit of the Tribe the submerged lands of southern third of Lake Coeur d’Alene and
the St. Joe River within the current boundaries of the Reservation. 533 U.S. 262
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(2001). In so holding, the Supreme Court affirmed the opinion of the district court,
which had found that *a purpose of the 1873 Executive reservation was to retain the
submerged lands for the benefit of the Tribe.” 95 F.Supp.2d 1094, 1102 (D. Idaho
1998).

d. Prior to the creation of the Reservation in 1873, the Coeur d’ Alene Tribe held
aboriginal title to “more than 3.5 million acres in what is now northern Idaho and
northeastern Washington, including the area of Lake Coeur d’Alene and the St. Joe
River.” Idaho I, 533 U S. 262, 265 (2001). *Tribal members traditionally used the
[L]ake and its related waterways for food, fiber, transportation, recreation and
cultural activities.” Id. at 265. A right to control the lakebed and adjacent waters
was traditionally important to the Trbe . .. ." Id at 274.

e. This water right claim is for a traditional use of water that predates the creation of
the Coeur d’Alene Reservation. This right was not created but was instead confirmed
by the agreements and executive order outlined in section 9, supra. United States v.
Adair, 723 F.2d 1394, 1414 (5th Cir, 1984). Therefore, pursuant to federal law, the
priority date of this water right is time immemorial. /d.

f. In order to comply with Idaho Code § 42-1409(1), the United States has
designated “places of use,” “points of diversion,” and “purposes of use” in submitting
this water rights claim. This proposed water right claim form has been developed in
conjunction with, and at the request of the Idaho Department of Water Resources
(“IDWR™). The use of this format as required by Idaho Code, and as requested by
IDWR, should not be construed to limit either the United States or the Coeur d’Alene
Tribe's future use of water at other points of diversion, places of use or for other
purposes within the boundaries of the Reservation. The statute’s terminology has
been employed to demonstrate that the amount claimed is necessary, justifiable, and
available to achieve the purpose of the Reservation as a homeland for the Coeur
d’Alene Tribe. The quantification standards used in no way constitute a limitation on
the use of the water by the United States or the Coeur d’Alene Tribe.

Signatunres:

(2) By signing below, [ acknowledge that I have received, read, and understand
the form entitled “How you will receive notices in the Coeur d*Alene-Spokane
River Basin Adjudication.”

(b)) Ido  domnot X  wishtoreceive and pay a small annual fee for

monthly copies of the docket sheet.
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For Organizations:

I do solemnly swear and affirm that I am Stanley Speaks, Regional Director, U.S.
Bureau of Indian Affairs, that I have signed the foregoing document in the space below as
Regional Director, U.S. Bureau of Indian Affairs, and that the statements contained in the
foregoing document are true and correct.

Signature of Authorized

Agent: T
Northwest Regional Director -
U.S. Bureau of Indian Affairs

Dated this 30th day of January, 2014.

Notice is hereby given that the United States Department of Justice will represent the
United States of America, including, but not limited to the U.S. Department of the Interior,
Bureau of Indian Affairs, in all matters pertaining to the Coeur d’ Alene-Spokane River Basin
Adjudication.

All notices, filings and correspondence concerning this matter should be mailed to the
United States Department of Justice at the address set forth below:

¢ . Y
i}’ﬁﬂﬁ»}/‘% g‘%ﬁ £ %{2’5@\//
Vanessa Boyd Willard
United States Department of Justice
Environment and Natural Resources Division
Indian Resources Section
550 W. Fort Street, MSC 033
Buoise, Idaho 83724
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EXHIBIT B
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Fifth Judicial District
County of Twin Falls - State of idaho
SEP 17 20tk

By — /
i

Y,
IN THE DISTRICT COURT OF THE FIFTH JUDICTAL DISTRICT ﬂ
OF THE STATE OF IDAHO AND FOR THE COUNTY OF TWIN FALLS

It Re CSRBA ) A. Bubcase No. 917755
)
caze N b
CHs - } STANDARD FORM 1
SIS T OBJECTION
' )
J
B NAME AND ADDRESS OF PERSON OBIECTING
Name: North 1daho Water Rights Alliance on hehalf of the objectors/claimants
o Cidentified in-Atachment A
Address: 391 Bella Roge Rd
St Maries, Tdaho 83861
Phore:. 2082450275
Attorney Name: Douglas P. Payne (ISB #4789)
Attorney. Address: 701 W. Collage St: Suite 201
B St Maries, Idatio 83861
Attorney PhoneNo, 208-245-2564

, -CLAiMANT OFWATER RIGHT A8 LISTED IN-DIRECTOR'S REPORT:
Name: United States of Amigrica, sy irusteeon biehalfof the Coeur d” Alene
Tndisn Reseivation acting through the Northwest Regional Director
Departinent of the Interior
Bureau of Indlan Affairs
91 NE. 1 1 Ave,
Portland, OR 97232

SF.1 Objestion , {
Amended 7/24/2013




W ATTACHMENT A

The identified objectors & CSRBA water right claimants listed below are members of the
North Idaho Water Rights Alliance

Doug & Kristi Payne
= 0. Box 315
5t Maries, 1D 83881

Gary & Patricia Mitchell
30808 8. Hwy 3
Medimont, 1D 83842

Norman McCall
Farnwood, 1D 83830

Crows Nest Water
Association

P.O. Box311
Harrison, 1D 83833

Weber Fartns:
80553 Hwy 3 So,
Fethwood, 1D 83830

Rick & Holly Day
509494 . Hwy 97
8t. Maries, 1D 83861

John & Shifley Ferris
7669 Windfall
St. Maries, 1D 83861

Patrice Hartel
2213 Hawthorn Lane
St-Maries, 1D 83881

Terry & Wilma Murray
P.O.Box263
Santa, 1D 83666

Joel & Cindy Newson
280 S. River Hideaway
St. Maries, 1D B3861

Jeff & Dede Shippy
85 Ferguson Street
8t. Maries, 1D 83861

Pam Second for
Ceeanwootls Oasig Trust
391 Bella Rose Road
St. Maries, 1D 83861

Mullan School #3092
345 Park St
Muilan, 1D 83848

Dick & Carole Harwood
81527 Hwy 3 So.
8t. Maries, 1D 83861

Nona Bruns
5t. Maries, ID 83861

Carol Clark.
1513 E. 56th Lane
Spokane, WA 99223

Dohrman, Jean
59510 8. Hwy 87
St. Maries, 1D 83861

Roy & Linda Michael
400 Michael Road
St. Maries, 1D 83864

Dean & Glenda Gentry
P. 0. Box 321
St. Marios, 1D 83861

‘Martha Green
1080 Eflis Lane

Plummer, 1D 83551

Richard L. Powell
396 Powell Road
$t. Maries, 1D 83851

Lois Tuel

756 Shepherd Road
St. Marles, ID 83864

Robin & Leslee Stanley
P. O. Box 268 '
Sitverton, 1D 83867

Jack & Eleanor Buell
402 Shepherd Road
St. Maries, 1D 83861

Robert & Dianna Bostrom
P. O. Box 241
Pottatch, 1D 83855

Bernard & Dawn Weber
60553 Hwy 3 So.
Fernwood, 1D 83830

Ken & Yvonne Dévries-
333 Lost Trail
St Maries; 1D 83861

Tom & Eleen DuHame!
4300 E. Sunset Drive
Harrison, 11> B3833

Furth, James & Victoria
16603 Hwy 5
St. Maries, ID 83861

J. Rachael Johnson
689 Nuthatch Lane
8t. Maries, 1D 83861

John & Michelle McMahan
P.O. Box 872
Victorville, CA 92383

Patrick & Annette Petrie
349 Kathy Drive
St. Maries, ID 83851

Robert & Gail Short-
31054 Hwy 6
8t. Maries, 1D 83861

Thomas G. & Mary M. Carve:
2301 Cromwell Drive
St. Maries, 1D 83861

Edward & Candace Anderso!
P. O. Box 327
Kingston, 10 83839

Robert & Patty Anderson
P. O. Box 2674
Everett, WA'98213

Raiph & Martha Banderob
8831 Hells Gulch Road
St. Maries; 1D 83861

Roderick & Beth Halvorson
P.C. Box 44
Santa, ID 83866

Ronald & Sherlene Méndive

8732 S. Dusty Lane

Coeur d' Alene, 1D 83814

William & Gretchen Harrison

12777 W, Cougar Gulch Roa

Coeur d' Alens, ID 83814

William & Nancy McAninch:
205 Santa Marie Woods Dr
8t. Maries; 1D 83861

John & Agnes McFaddin

20189 °S. Eagle Peak Road
Cataldo, 1D 83810

Paul & Colleen Smith
88 Garden Tracts Road.

St. Maries, ID 83861

Elizabeth Roberts
10015 W. Royal Oak #327
Sun City, AZ 85351

A-l



Sofin, Larry & Susan
82803 Hwy 3 South
St. Maries, 1D 83861

Leland & Danielie Boldt
4924 Honiey Hill Road
Oak Hills, CA 82344

o ATTACHMENT A L
The identified objectors & CSRBA water right claimants listed below are members of the.
North Tdaho Water Rights Alliance

Don & Martha Vail
1530 Cottonwood Drive
&t. Maries, 1D 83861

Vic & Rita Brodie
P. O, Box 82
Santa, 1D 838686

Marry Grubham
345 So. 15th &t
St. Maries, 1D 83861

Fdmond & Janet Ferrel
P.O. Box 125
Santa, ID B3RES

Marvin & MaryAnne Wheeler
33716 8. Benewah Road
Harrison, 1D 83833

Lance & .. Michele McDaniel
P.O. Box 606
St. Maries, 1D 83881
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D. Lobjecto the following elerents or genieral provision as recommended in the Director's
Report; {Please ¢heck the approptiate box{es)).

1 pg Narme and Address
Shoild be:-

2 =2 Source
® Should be:

3 & Quantity
Siioukd be:

4 R Priovity Date
-Shouild ber

5 (% Pointof Diversion
Should be:

6.5 Instream Flow Begmning and Enﬂizrg Point
Should be:

7.8 purpose(syof Use
Should be:

£ B Period of Year
Should-ber

9, & Placeof Use:
Should by

10, oGeneral Provision
i Individual Water Right

Al Water Rights
t1 Shoutd nﬂi be: racommanded

o This-general provision was not fecomimended but should be recommended
-as described below:
Should be:

&1 General provisioh was recomimerded bt should be modified as described below.
Should be:

11,.00 1 object because the recommendation contains-an accomphished transfer under Idaho Code § 42-1425

resuitmg it sn_;ury‘ to'my water right{sj and/or enlargement of the- original right.

12. & 1 Object beeause:

13
B s water ﬁght— should not exist,
B “fhis warer right was not recommignided, but should be recommended with
the gletnents described below
SF.} Objection’

Amended TRAZ013



E: REASONS SUPPORTING OBJECTION(S):

Box 12, and Boxes 149;
The named objeciors/claimants coliectively known as the North Idahe Water Rights Alliance (“"NIWRA™,
objects to the claimed water right on the basis that some or all of the claimed water right was either not reserved
at the time the Coeur d Alene Reservation was withdrawn from the public domain or was extinguished by
subsequent agreements, Acts of Congress, cessions, relinquishments, orders decrees, or judgments. Moreover,
the claim fails to establish that the United States at the time of Reservation, imended to reserve the water in
order to accomplish the primary purpose for which the United States withdrew the Reservation from the public
domais. ’

In the event the claimed water right is found to have been reserved and not fully extinguished, NIWRA submits

the following additional reasons for its objections:

Box 2, 6,2nd 9; NI'WRA objects pn the basis that: (1) the United State never reserved in stream flows or other
water rights in stredm réachies olitside the boundaries of the 1873 Executive Order withdrawing lands;
furthermore any reservations of in stream flows in stream reaches outside the boundaries of the current
Reservation were extinguished by-subsequent agrepments, Acts of Congress, cessions, relinguishments, and
alienations reducing said Reservations fo jts current boundarles: and (3) except for those limited stream reaches
Tunhing through, over, of immediately adjacent £ Jands constantly and currently owned by the Coeur 4> Alene
Tribse, of held.fnvtrust for, the use akd benefit of the Coeur d"Alenie Tribe. Any reservation of in stream flows
inside the current boutdaries of the Reserviation to.nonmember owaership and conveying the underlying stream
bed or immedidtely ddiacent fo third parties, even if title was late reacquired by the United States or the Coeur
& Alene Tribe:

Box 3 NIWRA objects to the claimed quantity. The claimed quantity exceeds the amount reasonably riecessary
to accvinplish the: primary purpose for which the Resetvation was creatéd or to accomplish the specific purpose

Box4; ﬁiwm.qb},eé,ta to the claked privrity date to the extént it asserts that the-¢laimed priority dates
continues to.apply the tise-of water on lands that were conveyed fo third partiés and later reacquiréd by the:

United States intrust for the Tribe or feaciired by the Tribe in fee sifaplé ownership.

Box.5: NIWRA objetts to the claimed point of diversion to the extent it claims the right to divert water from

any groundwater aquifer or from:any surface waters that do no'run through, over, or are otherwise apprténant.
10 lands owned by the Coeurd' Alene Tribe or isheld by the United States in trust, for the use and beriefit of the
Cosur d" Alene tribe,

Box 7: NIWRA objects to'the claimed purpose of use s overbroad-and inconsistent with the primary. plirpase
for which'the Reservation was created; moreovet, the claimed water'is not neeessary to accomplish the primary
purpose for which the Reservation was setaside; or is not necessary to-accomplish the stated purpose of the
specific claim.

Box 9:NIWRA objects to the claimed place of use to the extent such place of use includes lands, water bodies,

or watersways not constantly and currenily owned by the Coeur d” Alene Tribe or.by the United States in trust-
for, the use-and bengfit of the Coeur d* Alene Tribe. These claims should be documented with reliable evidence
on a monthly basis that the-¢laimed flows argnecessary for the claimed use and not to exceed the actual stream
flows. In the absence of such:credible evidence the claimed quantity numbers are arbitrary and injurious to-all
other valid water users, possibly preventing all other waterusers current and future from maiing reasonable use
of the siréam. ‘T be ¢redible; the claimant must identify and document exactly what habitat-and which species
are to be protected by ensuring claimed stream flows are necessary for the habitat protection and provide
doeumented evidence that such protection s essential for the purposes of the Federalreserved definition ofa
reseived water right for a Reservation

SF.1 Objection. 3
Amended 7/24/2013
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INSTRUCTIONS FOR MAILING

You inust mail the Objection, 10 the Clerk of the coutt, _ _

FAX filings wilt not be aceepted. You must also send a copy to all the parties listed below in the Certificate of
Mailing,

F. CERTIFICATE OF MAILING o |
1 certify that on: pber 12, 20141 mailed the eriginal and copies of this objection, incloding all
attachments, 1o the following persons

1, Original tor Clerk of the Distrigt Court
Coeur &" Alene-Spokane River Basin Adjudication
953 Third Avenug North
PO Box 2707 o
Twin Falls, 1LY 83303-2707

2 -One copy 16 the: claimant of the water right at the following address:
Name:: Department of the' Interior
Address; Bureau of Indian Affairs
911 NUE, 11" Ave.
Portland, OR 97232

3, Copies to:. _

Chief, Watural Resources Division
JDWR Dogurnent Depository Office of Attomey General
POBox 83720 PO Box 44449
Boise; 1D 83720-0098 Roise, 1D §3711-4449

-ﬁﬁiteé_'gmﬁeéimmmmf Justice
‘Environment & Nar'l Resources Div
550'W. Fort Street, MSC. 033

Boise, IDB3IT24

N Ll L ﬁ / -
Sighatare of Objetfor or atiorey.
mailing on Objéctor’s behalf

SF.1 Objection. A
Amenided 7/24/2013
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Consolidated Subease 03-10022
{Nez Perce Tribe Instream Flow Claims)

In Re SRBA

Case No. 39576

R . ™

ORDER ON MOTION TO STRIKE TESTIMONY OF DENNIS C. COLSON

ORDER ON UNITED STATES AND NEZ PERCE TRIBE S JOINT MOTION
TO SUPPLEMENT THE RECORD IN RESPONSE TO THE OBJECTORS'
MOTIONS FOR SUMMARY JUDGEMENT, LR.C.P. 56(f)

ORDER ON MOTION TO STRIKE EXHIBIT TRANSCRIPTION OF LETTER
FROM GENERAL PALMER TO GEORGE MANYPENNY, COMMISSIONER
OF INDIAN AFFAIRS

ORDER ON MOTIONS FOR SUMMARY JUDGMENT OF THE STATE OF
IDAHO, IDAHO POWER, POTLATCH CORPORATION, IRRIGATION
DISTRICTS, AND OTHER OBJECTORS' WHO HAVE JOINED AND/OR
SUPPORTED THE VARIOUS MOTIONS

! There are a large number of Idaho cities (61), entities, and/or individuals who have joined and/or supported the

various motions for summary judgment and/or motions to sirike. Because their individual identities are not relevant to
these orders, they are not separately listed here.

ORDER ON MOTIONS TO STRIKE, MOTION TO SUPPLEMENT
THE RECORD} AND MOTIONS FOR SUMMARY JUDGMENT
GAERIC\NEZ PERCEASUMIUDG 11/10/59 Page 1




I
APPEARANCES?

Mr. Albert Barker, Esq., Hawley Troxell Ennis & Hawley, Boise, Idaho, for the Boise
Kuna Irrigation District, Federal Claims Coalition, et al.

Mr. Steven Strack, Esq., Boise, Idaho, Deputy Attorney General for the State of [daho

Mr. Michael Mirande, Esq., Miller Bateman LLP, Seattle, Washington, for the Idaho
Power Company

Mr. Peter Monson, Esq., Denver, Colorado, for the United States Department of Justice,
Bureau of Indian Affairs

Mr. Steven Moore, Esq., Native American Rights Fund, Boulder, Colorado, for the Nez
Perce Tribe

Mr. Douglas B.L. Endreson, Esq., Sonosky Chambers Sachse & Endreson,.Washington,
D.C., for the Shoshone-Bannock Tribe

1L
MATTER DEEMED FULLY SUBMITTED FOR DECISION
These motions for summary judgment were argued in open court on October 13, 1999, in
Boise, [daho. On October 15, 1999, the Court, by letter, informed counsel that it had requested a
transcript of the hearing to aid the Court in writing this decision. The Court informed the parties
that it had given the Reporter until November 3, 1999, to prepare the transcript. Therefore, this

matier is deemed fully submitted for decision on the next business day, or November 4, 1999.

III.
ORDER ON MOTION TO STRIKE TESTIMONY
OF DENNIS C. COLSON

On September 7, 1999, a number of objectors filed a motion renewing their Motion to

Strike the Testimony of Dennis C. Colson. The stated basis of the motion is:

There are multiple counsel of record representing the various parties in this consolidated subcase. Only those

who actually argued the motions for summary judgment on October 13, 1999, are listed under the Appearances.

ORDER ON MOTIONS TO STRIKE, MOTION TO SUPPLEMENT
THE RECORD AND MOTIONS FOR SUMMARY JUDGMENT
GAERIC\NEZ PERCENSUMIUDG 11/10/99 Page 2




Colson does not qualify as an expert witness, and because the conclusions drawn in
his testimony are legal, not historical, they are inadmissible under Idaho Rules of

Ewvidence 702.

The Court heard this motion on September 20, 1999. After the hearing, and by written
order dated October 5, 1999, the Court announced that it was deferring its ruling on this motion
until after the Court heard the oral arguments on summary judgment (which were then scheduled
to be heard October 13, 1999). The basis of the Court's action in this regard was that the Court
needed to hear the oral arguments on summary judgment before it could determine whether the
testimony of Mr. Colson was even legally relevant to the issues on summary judgment. If Mr,
Colson's testimony was legally relevant, depending upon the Court's determination of the
substantive issues on summary judgment, the Court would then rule on the issues raised in the
motion to strike.

Based upon the rulings which follow it is not necessary to rule on whether Professor.
Colson's testimony and conclusions are admissible, and therefore, no further ruling under this
motion is required. To be clear, this Court is not ruling one way or the other on whether
Professor Colson qualifies as an expert or whether lns conclusions are legal in nature and not

historical.

IV.

ORDER ON UNITED STATES AND NEZ PERCE TRIBE S
JOINT MOTION TO SUPPLEMENT THE RECORD IN RESPONSE
TO THE OBJECTORS MOTIONS FOR SUMMARY JUDGEMENT

LR.C.P. 56(f)

On October 23, 1998, the United States and the Nez Perce Tribe filed a joint motion
pursuant to LR.C.P. 56(f) to supplement the record in response to the Objectors’ motions for
summary judgment. The motion was supported by a joint memorandum lodged October 23,
1998.

This motion was filed in response to Judge Hurlbutt's oral ruling on October 13, 1998
(order entered October 15, 1998) to the effect that the Court granted a motion to strike Professor
Colson's “first" affidavit. The motion to supplement seeks to add affidavits and/or documents to

the record because Professor Colson's “first" affidavit was stricken, i.e. in place of Professor

Colson's stricken affidavit. However, the United States and the Nez Perce Tribe have now filed

ORDER ON MOTIONS TO STRIKE, MOTION TO SUPPLEMENT
THE RECORD AND MOTIONS FOR SUMMARY JUDGMENT
GAERIC\NEZ PERCEASUMIUDG 11/10/99 Page 3




Professor Colson's February 1999 expert report which is the subject of section III of this Order
{Motion to Strike Tesﬁmony of Dennis C. Colson). The motion to supplement is in the
alternative, in the event the Court strikes the “testimony" (February 1999 Report) of Professor
Colson. See transcript of September 20, 1999, p. 88, 11. 14-24. _
Because this Court has not stricken the testimony of Professor Colson (his February 1999

Report) as stated in paragraph IIl above, this alternative relief is denied.

ORDER ON MOTION TO STRI‘I;E EXHIBIT TRANSCRIPTION
OF LETTER FROM GENERAL PALMER TO
GEORGE MANYPENNY, COMMISSIONER OF INDIAN AFFAIRS

On August 31, 1999, Mr. Peter Monson, on behalf of the United States, filed with this
Court a First Supplemental Declaration. Attached to this Declaration are three documents:

(1) letter from James Doty to Isaac Stevens, dated March 26, 1855 (Exhibit 21); (2) a letter from
General Joel Palmer, Superintendent of the Qregon Territory, to George Manypenny,
Commissioner of Indian Affairs, dated April 13, 1855 (Exhibit 22); and (3) a transcript of letter
from Palmer to Manypenny (also marked as Exhibit 22).

On September 10, 1999, Mr. Albert Barker, on behalf of the Objectors, comprising the
Federal Claims Coalition and Idaho Power, filed a Motion to Strike the exhibit transcription
(item 3 of the First Supplemental Declaration) of the letter from Palmer to Manypenny.

The stated basis’of the motion is that the transcription of the letter is not properly
authenticated under 1.R.E. 901 and is not self-authenticating under L.R.E. 902 and, therefore,
moves that it be stricken from the record.

Based upon this Court's ruling on the dispositive summary judgment motions as

hereinafter stated, no ruling on this motion to strike is necessary.
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VL
THE ISSUES STATED IN THHE MOTIONS FOR
SUMMARY JUDGMENT AND THE RESPONSES THERETO

IpAHO POWER COMPANY (Hereinafter “IPCo™)
IPCo states this motion presents six issues:

(1) Whether the geographic scope of the “exclusive” “on-reservation” fishing
right reserved in the Treaty With The Nez Perce of 1855 was reduced
commensurately with the reduction of the Tribe's reservation under the Treaty With
The Nez Perce of 1863 and the Agreement With The Nez Perce of 1893, and if so,
whether the “off-reservation “in common" fishing right contained in the Treaty of
1855 is therefore the sole basis upon which the Tribe can seck in-stream flows on the
main stem of the Snake River?

(2) Whether the Tribe's right, set forth in the Treaty of 1855, to fish “in
common" with non-treaty fishers at usual and accustomed fishing places off the

reservation can serve successfully as the basis for the Tribe's claims for in-stream
fisheries-flows in the Snake River?

(3) Whether, on the basis of the legal determinations and final judgment in
Nez Perce Tribe v. Idaho Power Company, 847 F. Supp. 791 (D. Idaho 1994)
(“Idaho Power"), the Tribe and the United States should be estopped from pursuing
their fisheries flow claims predicated on the Tribe's off-reservation treaty fishing right?

(4) Alternatively, whether the Tribe's 1863 and 1893 land cessions resulted
in the cession of all water rights -- including any flow rights -- appurtenant to the
ceded lands?

(5) Whether recognition of the Tribe's in-stream fisheries-flows predicated
on the off-reservation fishing right would violate the equal protection guarantee of the
Fifth Amendment to the United States Constitution?

(6) Whether the course of the Nez Perce Tribe's legal interaction with IPCo,
which includes the lengthy pursuit and settlement in 1980 of proceedings before the
Federal Energy Regulatory Commission, as well as the ultimate resolution of Nez
Perce Tribe v. Idaho Power Company, 847 F. Supp. 791 (D. Idaho 1994), forecloses
in whole or in part the Tribe's in-stream flow claims as against IPCo?
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In perhaps an abundance of caution, TPCo and the objectors state at the outset
that the foregoing issues do not embrace the question of the mutual intent of the
parties to the 1855 Treaty regarding the Tribe's on-reservation fishing right. For
purposes of this motion -- and solely for purposes of this motion -- we will assume
for the sake of argument that the Tribe's original, exclusive, treaty right to fish on its
reservation could have included a reserved fisheries flow right appurtenant to its
reservation lands. The focus, rather, is upon the implications of subsequent actions
for whatever rights the Tribe may have possessed under the Treaty of 1855.

IPCo Brief at 4 and 5.

POTLATCH CORPORATION (Hereinafter “Potlatch™)
In Potlatch's Opening Brief in Support of Summary Judgment, it states:

The pending motion raises essentially one question: Did the Nez Perce Tribe and the
United States, in entering the 1855 Treaty [footnote 1 cited], the 1863 Treaty
[footnote 2 cited], and the 1893 Agreement [footnote 3 cited] (collectively, the “Nez
Perce Treaties"), intend that the express recognition of tribal fishing rights would, by
implication, reserve to the Tribe preemptive federal water rights for virtually the entire
flow of the Snake River?

Footnote 1 provides:

Treaty with the Nez Perce, June 11, 1855, 12 Stat. 957 (ratified
Mar. 8, 1859).

Footnote 2 provides:

Treaty with the Nez Perce, June 9, 1863, 14 Stat. 647 (ratified
Apr. 17, 1867).

Footnote 3 provides:

Agreement with the Nez Perce, May 1, 1893, 28 Stat. 326 (ratified
Aug. 15, 1894). This agreement is not labeled a “treaty,” because in
1871 Congress forbade further treaties with Indian tribes. Act of
Mar. 31, 1871, 16 Stat. 566, codified at 25 U.S.C. § 71. Thereafter,
all dealings with tribes were in the form of agreements approved by
Congress and the Executive in the form of statutes.

Potlatch Brief at 6 and 7.

ORDER ON MOTIONS TO STRIKE, MOTION TO SUPPLEMENT
THE RECORD AND MOTIONS FOR SUMMARY JUDGMENT
GAERIC\NEZ PERCEASUMIUDG 11/10/99 Page 6




STATE OF IDAHO

In its Memorandum in Support of Motion for Summary Judgment, the State of Idaho

states:

The issue presented is whether, under the implied-reservation-of-water doctrine, the
United States and Nez Perce Tribe are entitled to instream flow water rights, for the
purposes stated on the face of their claims, when the claimed water rights are for
streams that are not appurtenant to lands currently reserved by the United States for
the exclusive use of the Nez Perce Tribe or its members. The larger issue
incorporates the following sub-issues:

1. Whether, under the implied-reservation-of-water doctrine, federal reserved
instream flows are implied by the provisions of the 1855 Nez Perce Treaty securing
the right of tribal members to fish at usual and accustomed places outside the Nez
Perce Reservation.

2. Whether the United States otherwise intended to reserve instream flows for the
benefit of the Nez Perce Tribe on lands outside the Reservation established in the
1855 Treaty.

3. Whether the lands ceded in the 1863 Treaty and 1893 Agreement ceased to be
part of the Nez Perce Reservation, and if so, whether the fishing rights applicable to
the ceded lands are derived from the exclusive on-reservation right provided in Article
3 of the 1855 Treaty, or the non-exclusive, in-common right to fish at usual and
accustomed fishing places provided in Article 3 of the 1855 Treaty.

4. Whether, under the implied-reservation-of-water doctrine, federal reserved
instream flows are implied by the fishing rights secured to the Nez Perce Tribe for
exercise on lands ceded in the 1863 Nez Perce Treaty and the 1893 Nez Perce
Agreement.

5. Whether the United States otherwise intended to reserve instream flows for
the benefit of the Nez Perce Tribe on lands ceded in the 1863 Nez Perce Treaty and
the 1893 Nez Perce Agreement.

6. Whether under federal law and policy the United States may impliedly reserve
water for instream flows when such water is not appurtenant to a reservation of land.

Memorandum of the State of Idaho at 7.
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TRRIGATION DISTRICTS

A coalition of Irrigation Districts filed a Motion for Summary Judgment on June 2, 1998,
in which they listed six (6) issues. Subsequently, on July 20, 1998, they ﬁled a Notice of Partial
Withdrawal of Motion and withdrew (without waiving their rights) issues 4 and 5. The Irrigation
Districts then filed a Joint Brief in Support of their Motion for Summary Judgment with TPCo.
Then on October 19, 1998, the Irrigation Districts filed their own Reply Brief in which they state:

Idaho Power and Objectors’ motion for summary judgment is directed only at the
United States' and Tribe's claims for water rights outside the Tribe's present
Reservation (off-reservation claims) [footnote 2 cited]. It is undisputed that these off-
reservation claims are claims to an environmental condition which the Tribe's current
experts assert is necessary to “guarantee” to restore a “sustainable” fish harvest
population. As they have described their own claims, under oath:

The instream flow claims are ecosystem based and are focused on
protecting and in some cases restoring habitats necessary for the long
term propagation of fish populations. . . . These claims seek to
guarantee available habitats of suitable quantity and quality to allow
for the production and restoration of sustainable fish populations. . . .
The amount of habitat that would be provided by the Tribe's instream
flow claims is the amount necessary to provide the full range of
natural variability and diversity of habitat conditions around which the
subject species has evolved. A lesser amount of habitat would not
provide that full range and would not fulfill the Treaty fishing rights.

Tribe's Supplemental Responses to Idaho's Second Discovery Requests (Tucker Aff.
Ex. 1).

The inevitable conclusion of their position is that the United States and the Tribe have
an ever-changing, implied water right to require the elimination of any dam, structure,
condition or development of any kind (including agriculture and timber sales) off the
reservation which would affect the “guarantee” of necessary habitat conditions and
viability of every species of fish, bird, mammal, plant or insect which the Tribe deems
important.

The issue before this Court in this motion is whether such “ecosystem-based" or
habitat-driven water rights were legally reserved to the Tribe over 140 years ago as
part of an off-reservation fishing right which the Tribe held “in common" with the
citizens of the Territories. The law is clear. The Tribe has no such off-reservation
implied reserved water right [footnote 3 cited]. '
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Footnote 2 provides:

The State and Potlatch motions are broader than those filed by Idaho
Power and these objectors. Much of the factual record relied on by
the Tribe and United States admittedly is directed to those other
motions. Whatever factual issues might exist in those motions cannot
be allowed to distract this Court from dealing with the more narrowly
drawn issues n this motion.

Footnote 3 provides:

Objectors offer no opinion on whether on-reservation exclusive fishing
rights are sufficient to impliedly reserve a water right. Merely for the
purposes of this motion, Objectors will assume such a reservation is
possible.

Irrigation District's Reply Brief at 2 and 3 (emphasis theirs).

UNITED STATES AND THE NEZ PERCE, TRIBE

In their Joint Memorandum in Opposition to Objectors' Motions for Summary Judgment,

lodged September 18, 1998, the United States and the Nez Perce Tribe state the following issues:

1. Does Article 3 of the Nez Perce Treaty of June 11, 1855, 12 Stat. 957, 2 Kappler
702, (hereinafter referred to as the “1855 Treaty") [footnote omitted]contain a
reservation by the Tribe of “[t]he exclusive right of taking fish in all the streams where
running through or bordering said reservation * * * as also the right of taking fish at
all usual and accustomed places in common with citizens of the Territory" and is
fishing the purpose of that reservation?

2. Did the Tribe's reservation of the fishing right in the 1855 Treaty impliedly reserve
a water right for instream flows? In other words, is it necessary that some quantity
of water be left in the stream in order to fulfill the fishing purpose of the treaty
reserved fishing right, such that without any water in the streams, the purpose of the
fishing reservation would be “entirely defeated?"

3. Has the reservation of a fishing right in the 1855 Treaty been abrogated, in
whole or in part, by any subsequent treaty, agreement, or statute?

Joint Memorandum at 6.
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SHOSHONE-BANNOCK TRIBES

The Shoshone-Bannock Tribes lodged a Brief in Response to Summary Judgment on
September 18, 1998. This brief does not specifically delineate the “issues” before the Court on
sumimary judgment, at least not in the format set out in the briefs noted heretofore. The opening
paragraph of the brief states:

The present summary judgment motions involve only the rights of the United States
and Nez Perce Tribe to instream flows for Nez Perce off-reservation treaty fishing
rights. While they do not directly involve such rights for the Shoshone-Bannock
Tribes of the Fort Hall Reservation (hereafter “Shoshone-Bannock"), we set forth in
this brief our response to these motions because their disposition may constitute
precedent for resolution of similar Shoshone-Bannock rights.

Fooinote 1 indicates:

The Shoshone-Bannock Tribes are involved in this subcase as
objectors to a portion of the rights asserted by the Nez Perce Tribe
but have not objected to the majority of the claims.

Shoshone-Bannock Tribe Brief at 1.

In their brief, the Shoshone-Bannock list and discuss the five (5) following assertions.
1. Every case to consider the question has concluded that treaty fishing rights do
imply a reserved water right to instream flows to protect the fishery.

2. The cases relied upon by the State and other proponents of summary judgment
do not justify denying the Nez Perce Tribe any right at all to instream flows.

3. The preservation of off-reservation fisheries is a “primary" purpose of treaties
with [daho tribes.
4. Tribes can have reserved water rights to instream flows for fishing sites

outside reservations they do not “own."

5. The Tribes and the State share the water and fisheries as “quasi-cotenants” and
state action to divert the instream flow would constitute enjoinable waste,

Shoshone-Bannock Brief, Table of Contents at v.
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STANDARD OF REVIEW ;“/(I)IR SUMMARY JUDGMENT

A motion for summary judgment shall be rendered if the pleadings, depositions, and
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to judgment as a matter of law. L.R.C.P.
56 (c); Olsenv. JA. Freeman Co., 117 Idaho 706, 791 P.2d 1285 (1990). All controverted facts
are liberally construed in favor of the nonmoving party. Tusch Enterprises v. Coffin, 113 Idaho
37,740 P.2d 1022 (1987). The burden at all times is upon the moving party to prove the absence
of a genuine issue of material fact. Pefricevich v. Salmon River Canal Company, 92 Idaho 865,
452 P.2d 362 (1969). The moving party's case must be anchored on something more than
speculation, and a mere scintilla of evidence is not enough to create a genuine issue. R G. Nelson,
A LA v Steer, 118 Idaho 409, 797 P.2d 117 (1990). All doubts are to be resolved against the
moving party, and the motion must be denied if the evidence is such that conflicting inferences
may be drawn therefrom and if reasonable people might reach different conclusions. Doe v.
Durtschi, 101 Tdaho 466, 716 P.2d 1238 (1986). The court is authorized to enter summary
judgment in favor of nonmoving parties. Barlow s Inc. v. Bannock Cleaning Corp., 103 Idaho
310, 647 P.2d 766 (Ct. App. 1982). |

Justice McDevitt in Harris v. Dept. of Health and Welfare, 123 Tdaho 295, 847 P.2d 1156
(1993), stated the standard of review for summary judgment this way:

Rule 56(c) of the Idaho rules of Civil Procedure states that summary judgment is to
be “rendered forthwith if the pleadings, depositions, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to a material fact and
that the moving party is entitled to a judgment as a matter of law.

A strong line of cases weaves a tight web of authority that strictly defines and
preserves the standards of summary judgment. The reviewing court must liberally
construe disputed facts in favor of the non-moving party and make all reasonable
inferences in favor of the party resisting the motion. If the record contains any
conflicting inferences upon which reasonable minds might reach different conclusions,
summary judgment must be denied. Nevertheless, when a party moves for summary
judgement, the opposing party's case must not rest on mere speculation because a
mere scintilla of evidence is not enough to create a genuine issue of fact.
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The burden of proving the absence of a material fact rests at all times upon the
moving party. This burden is onerous because even “circumstantial” evidence can
create a genuine issue of material fact. However, the Court will consider only that
material contained in affidavits or depositions which is based upon personal
knowledge and which would be admissible at trial. Summary judgment is properly
issued when the nonmoving party bearing the burden of proof fails to make a showing
sufficient to establish the existence of an element essential to that party's cases.
Id. at 297-98, 847 P.2d at 1158-59 (citations omitted).
For water rights based on federal law, the Director of the Idaho Department of Water
Resources abstracts the claim. The abstract does not constitute prima facie evidence of the water
right. The claimant of a water right based on federal law has the ultimate burden of persuasion on

each element of the water right. 1.C. § 42-1411A(12).

SCOPE OF THESE SUMMAI‘{];IT]-UDGMENT PROCEEDINGS

The scope of this Court's ruling on these summary judgment proceedings is strictly limited
to off-reservation instream water right claims for the Nez Perce Tribe or for the United States
as trustee for the Tribe.

This Court's ruling on these summary judgment proceedings does not involve on-
reservation water rights of any kind, nature, or description.

“Reservation” in this context means the present boundaries of the Nez Perce Reservation.
In this regard, and as the Court clarified with the parties at the oral arguments on summary
judgment on October 13, 1999, these water right claims come before this Court as “Consolidated
Subcase No. 03-10022.” See Second Amended Case Management Order, filed April 26, 1996. In
that order, at page 3, the following appears:

All subeases arising under tribal instream flow claims are consolidated into the following

categorics:

1. Nez Perce Claims.

All instream flow claims filed by the United States as trustee for the benefit of
the Nez Perce Tribe and all claims filed by the Nez Perce Tribe on its own behalf.
Lead subcase 1s 03-10022.
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[tis this Court's understanding that the parties are not in agreement as to the present
boundaries of the Nez Perce Reservation. In fact, as a point of interest (and as will be discussed
in greater detail later in this decision) the United States' (as trustee on behalf of the Nez Perce
Tribe) Notice of Claim to A Water Right Reserved Under Federal Law, executed on March 23,
1993, and filed with the Court, sets forth, in paragraphs 8 and 11, the “Legal Description of the
Nez Perce Indian Reservation" and “List of Documents Creating Reservation." Affidavit of
Steven W Strack, Exhibit 1, pages 10 and 11. These two paragraphs in this original claim
mention only the 1855 Treaty and the 1863 Treaty with the Nez Perce. Neither mention the
Agreement with the Nez Perce of May 1, 1893, 28 Stat. 326 (ratified August 15, 1894).

Also, by this Court's reading of the Standard Form 4, “Motion to File: Amended Notice of
Claim" of the United States and the Nez Perce Tribe, this document does not address the
reservation boundaries, past or present. Affidavit of Steven W. Strack, Exhibit 2.

In any event, the “Summary of Amended Instream Flow Water Right Claims" contains the
following language:

In March of 1993, the United States submitted 1133 and the Nez Perce Indian Tribe
submitted 1134 water rights claims in the Snake River Basin Adjudication (SRBA)
for stream reaches located within the Salmon, Clearwater, Weiser, Payette, and Snake
River drainage. This submittal amends those claims. Through this amendment, the
United States and the Nez Perce Tribe are withdrawing claims for 20 and 21 stream
reaches, respectively and are modifying the original claims for the remaining 1113
stream reaches. These instream flows are claimed to provide fish habitat and the long-
term maintenance of that habitat. The original flow claims that were submitted in
1993 included three components: fish habitat, channel maintenance, and riparian
maintenance. These amended claims contain only the first two of these components
with consideration for the riparian maintenance contained in the channel maintenance
component,

Monthly fish habitat flow claims are submitted for each of the 1113 stream reaches.

These claims are for the instantaneous flows from the first day to the last day of each
month. The channel maintenance claims are made for 38 stream reaches within the
claim area. These claims are made only when the natural unimpaired streamflow is
at or above the identified channel maintenance flow. These two types of claims are
not additive. The total instream flow claim in a given reach at a specific time is the
larger of the two types of claims.

The attached table summarizes the amended claims and provides a comparison with
the original flow claims submitted in 1993. Further explanation of the claims and
definitions of terms in the attached table are provided below.
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Stream Reach:

Tributary to:

Reach Number:

From:

NPT #:

BIA #:

Upstream Location:

Downstream Location:

Fish Habitat:

New Claim:

Definition/Explanation

The name of the stream section as identified on
USGS 7.5 or 15-minute quadrangle maps.

The name of the stream to which the subject stream
flows

An identifying number used by the United States and
the Nez Perce Tribe to refer to each stream reach.
The numbers are identical to those presented in the
location map submitted in 1993 with the orginal
claims.

Hydrologic node identifying the upstream extent of
the stream reach. ‘

Hydrologic node identifying the downstream extent
of the stream reach.

The Water Right Number (WRN) assigned by the
Idaho Department of Water Resources (IDWR) to
the corresponding 1993 flow claim made by the Nez
Perce Tribe for this stream reach.

The WRN assigned by the IDWR to the
corresponding 1993 flow claim made by the United
States for this stream reach.

Legal Description of upstream point of stream reach
for which instream flows are claimed.

Legal Description of downstream point of stream
reach for which instream flows are claimed.

These claims are made for instream flow to provide
suitable fish habitat flows in the reach. The claims
are monthly values representing the instantaneous
flow in cubic feet per second claimed from the first
day to the last day of each month.

These are the amended monthly flow claims for each
reach and channel maintenance claim if included.
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For the 20 withdrawn claims, the table shows new
claims of zero flow.

Old Claim These are the original monthly flow claims submitted
in 1993. These claims are superseded by the
amended “new claims.”

C.M.: Channel maintenance claims are made for 38 stream
reaches in the claim area. For a specific stream
reach, a number in the C.M. column of the table
indicates that a channel maintenance claim is made
for that reach. The number in the column is the
channel maintenance flow in cubic feet per second.
The channel maintenance claim is for all of the |
natural flow in the stream when the natural flow is at |
or above the channel maintenance flow. When the
natural flow is below the channel maintenance flow,
no claim is made for channel maintenance.

Affidavit of Steven W, Strack, Exhibit 2, pages 24 and 25.

Because there is no agreement on the location of the present reservation boundaries, and
because these water rights claims are based upon “stream reaches,” this Court does not decide the
issues presented herein on the basis of, or with reference to, individual water right claim numbers
or the location of a particular stream reach or portions thereof. Rather, the issues presented
herein are decided generically on the basis of whether the instream water is located off, or outside,
the present reservation boundaries, whatever they may be. In other words, the legal concept of
instream-flow water rights off-reservation is what is decided and not each individual amended
claim.

Lastly, all parties to these proceedings agree that this is the so-called “entitlement phase"
and no issues of “quantity” are presently before the Court, i.e., “entitlement” meaning the

existence of, or non-existence of, off-reservation instream-flow water rights of the Nez Perce

Tribe or for the United States as trustee for the Tribe.
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BRIEF CHRONOLOGY OF TREATIE;}),{AGREEMENTS, LEGISLATION, AND
LITIGATION AFFECTING THE WATER RIGHT CLAIMS AT ISSUE HEREIN
Where the existence and scope of claimed treaty rights are not clear from the face of the
respective treaty, they are to be determined by examining the treaties, legislative history,
surrounding circumstances, subsequent history, and subsequent interpretative litigation. Selem v.
Bartlett, 465 U.S. 463, 471, 104 S. Ct. 1161, 1166, 79 L.Ed. 2d 443 (1984); Rosebud Sioux
Tribe v. Kneip, 430 U.S. 584, 587-88, 97 S. Ct. 1361, 1363-64, 51 L.Ed. 2d 660 (1977).
The Court finds the following brief chronology of the above factors helpful in determining
the existence or non-existence of the claimed off-reservation instream flow water right claims at

issue in this case.

Pre-1855 Pre Treaty Era

In their Joint Memorandum in Opposition to Summary Judgment, lodged September 18,
1998, the United States and the Tribe state: “Since ‘time immemorial,” the Nez Perce Indians
occupied a large geographic area encompassing parts of what is today central Idaho, northeastern
Oregon, and southeastern Washington." 7d. at 10.

And, “fishing provided over half of the subsistence needs of the Nez Perce Tribe and it
was unthinkable to either the tribe or the federal negotiators that fish -- much less water -- would
become so scarce." Id. at. 7.

The Nez Perce aboriginf;tl territory consisted of over 13 million acres. Ex. 12, United
States v. Scott, ef al., Case No. CR 98-01-N-EJL, (D. Idaho) (Order Re: Jurisdiction, entered
August 12, 1998, unsealed by Order dated August 17, 1998).

1855 Treaty of 1855 at the Walla Walla Council

ORDER ON MOTIONS TO STRIKE, MOTION TO SUPPLEMENT
THE RECORD AND MOTIONS FOR SUMMARY JUDGMENT
GAERIC\NEZ PERCENSUMIUDG 11/10/99 Page 16




On June 11, 1855, Tsaac Stevens and other representatives of the United States entered
mnto a treaty with representatives of the Nez Perce Tribe whereby the Tribe ceded approximately
6.5 million acres to the United States in return for, among other things, being secured in
possession of a reservation of approximately 7.5 million acres. Treaty with the Nez Perce Indians,
12 Stat. 957, 2 Kappler 702 (June 11, 1855). This Treaty was ratified by the Senate of the Umted
States on March 8, 1859, and proclaimed by the President on April 29, 1859.

Article 3 of the 1855 Nez Perce Treaty provides in pertinent part, as follows:

The exclusive right of taking fish i all the streams where running through or
bordering said reservation is further secured to said Indians; as also the right of taking

fish at all usual and accustomed places in common with the citizens of the Territory;
* %k %

1863 Treaty of 1863 at the Lapwai Treaty Council

On June 9, 1863, representatives of the Unites States entered into a treaty whereby the
Nez Perce ceded an additional 6 million acres of land to the United States. The 1863 Treaty
reduced the Nez Perce Reservation to approximately 750,000 acres. Article 8 of the 1863 Treaty
provided that “all the provisions of said treaty which are not abrogated or specifically changed by
any article herein contained, shall remain the same to all intents and purposes as formerly, -- the
same obligations resting upon the United States, the same privileges continued to the Indians
outside of the reservation, and the same rights secured to citizens of the U.S. as to right of way
upon the streams and over the roads which may run through said reservation, as are therein set
forth." i.e., as is relevant here, the “fishing in common” right, off-reservation remained intact. In
other words, the hunting and fishing rights retained on the lands ceded in the 1863 Treaty are
identical to the hunting and fishing rights retained outside the 1855 Reservation. 14 Stat. 647
(ratified April 17, 1867).

1887 Indian General Allotment Act
In 1887 Congress passed the General Allotment Act, popularly known as the Dawes Act,
ch. 119, 24 Stat. 388 (1887) (codified at 25 U.S.C. § 331 ef seg.) which authorized division of

Indian reservations into separate parcels for individual Indians. The purpose of the act was to
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encourage individual agricultural pursuits among the Indians with the surplus lands (non-allotted)
to be sold to non-Indians.

By the terms of the General Allotment Act, each member of a tribe -- man, woman or
child -- could be allotted one-eighth of a section of land (80 acres) for farming purposes, or one-
forth of a section of land (160 acres) for grazing purposes. Act of February 8, 1887, 24 Stat. 388; |
as amended by Act of February 28, 1891, 1, 26 Stat. 794. Following allotment, the Secretary
of Interior was authorized to negotiate for the “purchase and release" of all reservation lands not
allotted to tribal members. Act of February 8, 1887, § 5, 24 Stat. 388.

Pursuant to the General Allotment Act, the Secretary of Interior ordered the allotment of
the Nez Perce Reservation, and lands were allotted to individual Nez Perce during the years 1889
to 1892, Thereafter a Commission was appointed by the United States which was authorized to

negotiate an agreement for the cession of the remaining surplus lands (all unallotted lands).

1893  Agreement with the Nez Perce

On May 1, 1893, the Nez Perce Tribe and the United States entered into an agreement
wherein the Tribe agreed to “cede, sell, relinquish, and convey to the United States all their claim,
right, title and interest” to the unallotted portions of the then existing Reservation, save for some
32,020 acres of timberland to be set aside for the common use of tribal members. 1893
Agreement, Art. 1. For the cession of their lands the Tribe received consideration in the amount
of $1,626,222. Id., Art. 3.

The 1893 Agreement was ratified by Congress on August 15, 1894, 28 Stat. 326 and the
unallotted lands of the former Reservation were opened to non-Indian settlement by Presidential
Proclamation on November 8, 1895, Id

The 1893 Agreement contained Article X1, a savings clause, which provides: “The existing
provisions of all former treaties with said Nez Perce Indians not inconsistent with the provisions

of this agreement are hereby continued in full force and effect.”
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1905 United States v. Winans

In 1905, the United States Supreme Court decided United States v. Winans, 198 1U.S.
371, a case dealing with treaty language regarding “the right of taking fish at all usual and
accustomed places in common with the citizens of the territory." In part, the case held “that a |
treaty was not a grant of rights to the Indians, but a grant of rights from them -- a reservation of

those not granted." Id. at 379.

1908 United States v Winters

In 1908 the United States Supreme Court decided United States v. Winters, 207 U.S. 564.
In this seminal case, the Court established the implied federal reserved water right commonly
referred to as the “Winters” doctrine. It is arguable that this “doctrine” sets out no substantive
rule of law, but is merely a special rule of construction used to divine original intent with respect
to water rights on federal reservations where the organic document is silent on the subject. In any
event, the doctrine is sensibly applied where century-old treaties, legislation, or executive orders
left a gap which, if not filled through an implied right, would destroy an essential purpose of a

reservation of federal land.

1987 SRBA General Adjudication is Commenced

In 1987, a petition was filed by the State of Idaho, ex rel. A. Kenneth Dunn in his official
capacity as Director of the Idaho Department of Water Resources, for the general adjudication of
all water rights in the Snake River Basin pursuant to 1.C. §§ 42-1406(A) and 42-1407. The water

right claims at issue herein were thereafter filed in this case.

1994 Nez Perce Tribe v. Idaho Power Company

On March 21, 1994, Nez Perce Tribe v. Idaho Power Company, 847 F. Supp. 791
(D. Idaho 1994), was decided. The Nez Perce Tribe had brought an action against Idaho Power
Company seeking monetary damages for reduction in numbers of fish in fish runs its members had
treaty rights to fish.

Among other things, the Court sustained the finding that:
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[T]he tribes do not own the fish but only have a treaty right which provides an
opportunity to catch fish if they are present at the accustomed fishing grounds.
In the Court's view, monetary damages for loss of property cannot be awarded for
injury to a fish run in which the plaintiff tribe owns only an opportunity to
exploit.

Id. at 795, 796 (emphasis added).

1998 South Dakota v. Yankton Sioux Tribe

On January 26, 1998, the United States Supreme Court issued its unanimous decision in
South Dakota v. Yankton Sioux Tribe, et al., 118 S. Ct. 789 (1998). This case interpreted the Aict
of August 15, 1894, 28 Stat. 286, the common statute in which Congress considered and ratified
the Siletz, Nez Perce (1893 Agreement), and Yankton surplus land sale agreements. The Court
expressly held that the unallotted, ceded lands were severed from the Yankton Reservation and
the reservation was diminished (diminished meaning the boundaries of the reservation as

delineated in the previous treaties were reduced to the lands retained in the 1894 Act).

X.
FINDINGS OF FACT FOR PURPOSES OF SUMMARY JUDGMENT

Although not mandatory, Findings of Fact and Conclusions of Law are encouraged in
Summary Judgment cases. Keesee v. Fetzck, 111 Idaho 360, 361, 723 P.2d 904, 905 (Ct. App.
1986). Based on affidavits filed in this action, and taking into account the historical background
surrounding the Treaties, as well as the Treaty negotiations, this Court finds the following facts
for purposes of summary judgment. These facts are either uncontroverted, or if controverted, are
found to exist. By this the Court means that the Nez Perce assert these are the facts, and for
summary judgment purposes only, the Court accepts these as accurate to determine whether even
under these set of facts the Court can render summary judgment, i.e., assuming the asserted facts
to be true, is there a water right? While several of these were mentioned in the last section, they
have been repeated here.

1. Since "time immemorial," the Nez Perce Indian Tribe historically occupied a
geographic region consisting of between 13-14 million acres located in what today
consists of central Idaho, northeastern Oregon and southeastern Washington.

ORDER ON MOTIONS TO STRIKE, MOTION TO SUPPLEMENT
THE RECORD AND MOTIONS FOR SUMMARY JUDGMENT
GMNERIC\WNEZ PERCEASUMIUDG 11/10/99 Page 20




Historically, Nez Perce sustenance consisted of fish, roots, berries, game, and other
plant products. Fish comprised up to one-half of the Tribe's total food supply with
each tribal member consuming between 300 to 600 Ibs. of salmon per year. In
addition to sustenance, fish and fishing were important to the spiritual well being,
culture, and traditions of the Nez Perce. This importance remains to the present day.

In 1848 the Oregon Territorial Act was passed creating the Oregon Territory. The

Washington Territory Act was passed in 1853.3 Both Acts expressly recognized
Indian title to lands. In 1850, Congress enacted the Oregon Donation Act which gave
non-Indian settlers title to land. As a result, a conflict arose between the Indian
inhabitants and the non-Indian settlers.

In 1853, Isaac Stevens was appointed as the first governor of the Washington
Territory. The position also carried with it the superintendancy of Indian affairs for
the territory. In 1854, Stevens lobbied Congress for appropriations for the purpose of
negotiating treaties with the various indigenous tribes. Stevens prepared a "model
treaty” to be used at the various treaty councils.

In 1855, the Walla Walla Treaty Council was convened. The Council involved
various Indian Tribes including the Nez Perce Tribe. Minutes were kept of the
negotiation proceedings. See Certified Copy of the Original Minutes of the Official
Proceedings at the Council in Walla Walla Valley, Which Culminated in the Stevens
Treaty of 1855. The Treaty was subsequently ratified by the United States Senate in
1859. See Treaty of 1855, 12 Stat. 957 (June 11, 1855).

Pursuant to the 1855 Treaty, the Nez Perce Tribe agreed to cede approximately 6.5
million acres of aboriginal territory to the United States. In exchange, the Nez Perce
Tribe reserved approximately 7.5 million acres for an Indian reservation. Various
rights and privileges were also reserved to the Nez Perce Tribe. However, neither the
Nez Perce Tribe or the United States government specifically intended to reserve an
in-stream flow water right. Article III of the 1855 Treaty provided, among other
things, as follows:

The exclusive right of taking fish in all the streams where running
through or bordering said reservation is further secured to said Indians;
as also the right of taking fish at all usual and accustomed places in
common with the citizens of the Territory; * * *,

This treaty language was not unique to the Nez Perce Treaty. The identical or
substantially similar language was contained in other Steven's treaties, as well as the

3 Between 1853 and 1863, the Washington Territory included portions of present day Idaho.
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model treaty. Both the Treaty and the minutes from the Treaty negotiation were
silent on the issue of water rights for fish preservation.

7. In 1863, the Nez Perce entered into the Treaty of Lapwai with the United States.
This treaty came about as a result of the discovery of gold on lands under control of
the Nez Perce Tribe. Because of tensions between trespassing prospectors and the
Nez Perce people, treaty negotiations were reopened. Pursvant to the 1863 Treaty,
the Nez Perce Tribe relinquished additional lands reserving approximately 750,000
acres of the former Reservation as the new Indian Reservation. See Treaty with Nez
Perce, June 9, 1863, 14, Stat. 647 (ratified April 17, 1867). This Treaty was also
silent as to the reservation of an in-stream flow water right. Article VIII of this
Treaty also provided:

[A]JH the provisions of the said treaty which are not abrogated or
specifically changed by any article herein contained, shall remain the
same to all intents and purposes as formerly, -- the same obligations
resting upon the United States, the same privileges continued to the
Indians outside the reservation.

8. On May 1, 1893, the Nez Perce Tribe and the United States entered into an
agreement for the cession of the unallotted lands in accordance with the General
Allotment Act. Pursuant to Article I of the 1893 Agreement, the Nez Perce agreed
to:

[Clede, sell, relinquish, and convey to the United States all their claim,
right, title and interest in and to all the unallotted lands within the limits
of said reservation, saving and excepting the following described tracts
of lands, which are hereby retained by the Indians. . . .

The Nez Perce Tribe retained 32,020 acres of land to be held in common by the
members of the Tribe. 1893 Agreement, Art. 1. For the cession of their former
lands, the Tribe received consideration in the amount of $1,626,222.00. 1893
Agreement, Art. III. The agreement also provided that:

The existing provisions of all former treaties with said Nez Perce
Indians not inconsistent with the provisions of this agreement are
hereby continued and in full force and effect.

1893 Agreement, Art. XI.

XI
BASIS OF THE NEZ PERCE CLAIMS:
FEDERAL RESERVED WATER RIGHT V. INDIAN RESERVED WATER RIGIHT
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The Objectors (movants in these summary judgment proceedings) in this case have
challenged or put at issue, among other things, the viability of the [egal theory on which the Nez
Perce claims are predicated. The Nez Perce Tribe and the United States (collectively “Nez Perce”
or “Claimants™), as the non-moving parties, must provide evidence in the record in support of
each element comprising the Nez Perce claims. See Thomson v. Idaho Insurance Agency, Inc.,
126 Idaho 527, 531, 887 P.2d 1034, 1038 (1994); Snap on Tools, Inc. v. United States, 26 Cl. Ct.
1045, 1052 (citing Celotex Corp. v. Catrett, 477 U.8. 317,106 S. Ct 2548, 91 L..Ed. 2d 265
(1986)) (applying summary judgment standard to treaty interpretation) .

1. THE LEGAL ELEMENTS OF THE NEZ PERCE CLAIMS
The legal cause of action on which the Nez Perce claims are predicated is referred to as an
Indian reserved water right. The Claimant’s have made it clear and explicit to the Court through
both briefing and at oral argument that they are not claiming an implied federal reserved water
right, sometimes referred to as the “Winters Doctrine.” The Nez Perce and the United States
state in their joint memorandum "here the reservation at issue 1s the Tribe's reservation of a fishing
right from those lands ceded in 1855, not a ‘reservation” of land from the public domain, as is the
case Wilth the non-Indian federally reserved water right.” United States’ and Nez Perce Tribes’
Joint Memorandum in Opposition to Objectors’ Motions for Summary Judgment (“Joint
Memorandum”) at 85. The Claimant’s frame the elements as follows:
1) Did the Nez Perce Tribe reserve in the 1855 treaty the right of taking fish?
2) Has that right been exhausted? '
3) Is some quantity of water necessary to fulfill that right?
In setting forth the elements that comprise an Indian reserved water right, a distinction
between the two concepts (Indian v. Federal) is necessary because unfortunately the legal

precedent upon which this Court must rely for guidance has a tendency to blur the distinction.

Again, this Court is using the term “doctrine” as descriptive of the legal precedent but recognizing that
there is a difference of opinion as to whether the “doctrine” is a rule of law or merely the application
of a judicial cannon of interpretation.
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A. The Federal Reserved Water Right.

The federal government has generally deferred to state law with respect to establishing
water rights. Stated another way, a state generally has plenary control over water located within
its boundaries. See Kansas v. Colorado, 206 U.S. 46, 86 (1907). An exception to that general
rule is recognized ‘when the federal government withdraws land from the public domain, either
through legislation, executive order, treaty or other agreement. Reserved water rights may be
either express or implied. See United States v. New Mexico, 438 U.S. 696, 699-700, 98 S.Ct.
3012, 3013-3014 (1978). Where the withdrawal of the public land 1s silent as to the issue of
water rights, the law will imply that the government intended to reserve the necessary amount of
appurtenant water so as to effectuate the purpose for which the land was withdrawn. Cappaert v.
United States, 426 U.S. 128, 138, 96 S.Ct. 2062, 2069 (1976). The purpose being effectuated
must be determined to be a primary purpose of the withdrawal as opposed to a secondary
purpose. United States v. New Mexico at 715-716, 98 5.Ct. at 3021-3022. A federal reserved
water right, under the prior appropriation doctrine, takes a priority date corresponding to the date
the land was withdrawn from the public domain. Cappaert. 426 U.S. at 138, 96 S.Ct. at 2069.
Idaho has recognized and followed this legal precedent in acting on water rights. United States v.

State, 131 Idaho 468, 469-70, 959 P.2d 449, 450-51 (1998).

B. The Indian Reserved Water Right.

In contrast to an implied federal reserved water right, an Indian reserved water right is the
recognition by the federal government of an aboriginal right (i.e. hunting or fishing) either
reserved by the Indians or not expressly ceded by the Indians through a respective treaty or other
agreement. The existence of the right rests on the inferpretation of the treaty so as to ascertain
the intent of the parties. Interpretation of the treaty is governed by the application of various
established canons or principles of Indian treaty interpretation. The foremost principle being the
recognition that the Indian Tribe and the United States are independent sovereigns and that a
treaty with an Indian Tribe constitutes a grant of rights to the United States from the Indians, not
a grant of rights from the United States to the Indians. Thus any rights not expressly granted in
the treaty by the Indians are reserved to the Indians. United States v. Winans, 198 U.S. 371, 373,
25 S.Ct. 662, 664 (1905); United States v. Adair, 723 F.2d 1394, 1413 (9th Cir. 1984); State v.
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McConville, 65 Idaho 46, 50 (1943). Any rights reserved to the Indians can only be terminated
by acts of Congress. South Dakota v. Yankton Sioux Tribe, 118 S.Ct. 789, 798 (1998)(citing
Santa Clara Pueblo v. Martinez, 436 U.S. 49, 56, 98 S.Ct. 1670, 1677, 56 L.Ed.2d 106 (1978).
Another canon is that Indian treaties must be interpreted as the Indians themselves would have
understood them. This canon results from the disparity between the parties with respect to
understanding the English language. Washington v. Passenger Fishing Vessel Ass'n, 443 U.S.
638, 676, 99 S. Ct. 3055, 3069, 61 L.Ed. 2d 823 (1979). Any ambiguities must be resolved in
favor of the Indians. Id. at 675-76, 99 S. Ct. at 3069-70. Treaties are construed more liberally
than private agreements and fo ascertain their meaning courts may look beyond the writing itself
to the history of the treaty, the negotiations, and the practical construction adopted by the parties.
United States v. Washington, 135 F.2d 618, 630 (9th Cir. 1998) (quoting Fastern Airlines, Inc. v.
Floyd, 499 U.S. 530, 535 (1991)). Indian rights have been “confirmed” through treaty
interpretation based on the application of the foregoing canons. See Winans, supra, at 373, 25
S.Ct. at 664 (reserved right of access to fishing grounds); United States v. Adair, 723 F.2d 1394
(9™ Cir. 1983)(reserved on-reservation water right for fishing); . McConville, supra at 50.
(recognizing reserved right to fishy, Mowntana v. Confederated Salish and Kootenai Tribes, 712
P.2d 754 (Mont. 1985)(distinguishing between federal and Indian reserved water rights).

Unlike an implied federal reserved right, the priority date of an Indian reserved water right
is predicated on the historical use by the respective Tribe and can relate back to "time

immemorial." Adair, supra at 1414.

C. Distinguishing Between the Two Theories.

Although the implied federal reserved water right can apply where land is withdrawn from
the public domain for the purpose of an Indian Reservation, the two types of rights are
fundamentally different. The confusion results not only from the seminal case, Winters v. United
States, 207 U.S. 564, 28 S.Ct. 207 (1908), which established the implied federal reserved water
right, but also in the manner in which the courts have blurred the distinction between the two
concepts. In Winters, supra, the federal government, by agreement with the Indians, created the
Fort Belknap Indian Reservation in 1888. The purpose of the reservation was to convert the
Indians to an agrarian culture. The agreement, however, was silent as to the water rights
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necessary for irrigation. Thereafter, conflict over water arose between the Indians and non-Indian
settlers.

The United States Supreme Court ruled that the Indian Tribe on the Fort Belknap Indian
Reservation had a water right with a priority date coinciding with the date the reservation was
created. Id. at 569, 28 S.Ct. at 212. The United States Supreme Court, however, was ambiguous
as to how the water right was created. The Winfers court first appeared to be asserting the
reasoning set forth in an earlier 1905 decision of Unifed States v. Winans, 198 U.S. 371 (1905).
In Winans, the court acknowledged that a treaty was not a grant of right to the Indians, but rather
a grant from them to the United States, thereby reserving any of those rights not expressly
granted, which is the basis of the Indian reserved right. Winans, 198 U.S. at 373, 25 S.Ct. at 664.

The Winters court, however, shifted its discussion to the federal government's authority to
reserve waters at the time of the establishment of the reservation. Id. at 569,28 S.Ct. at 212,
Ultimately, the basis for the Supreme Court's decision turned on the federal government's implied
reservation of the water right. Although many commentators have argued that Winters was
merely a canon of interpretation as to the federal government's intent and was limited to the facts,
that concept was subsequently rejected by the United States Supreme Court. Fifty years later in
Arizona v. California, 373 U.S. 546, 83 S. Ct. 1468 (1963), the Supreme Court held that the
federal government had reserved water in the creation of five Indian reservations. The Court's
analysis, however, focused solely on the federal government's power to reserve water for the
Indians, rather than looking to ancient water rights that were never relinquished by the Tribes. As
such, the tribal water rights took a priority date coinciding with the establishment of the
respective Indian reservation.

In Cappaert v. United States, 426 U.S. 128, 96 S.Ct. 2062 (1976), the United States
Supreme Court applied the federal reserved rights doctrine beyond an Indian reservation. In
finding a water right, the Court reviewed the basis of the implied federal reserved right:

This Court has long held that when the Federal Government withdraws its land from
the public domain and reserves it for a federal purpose, the Government, by
implication, reserves appurtenant water then unappropriated to the extent needed to
accomplish the purpose of the reservation.

In determining whether there is a federally reserved water right implicit in the
reservation of public land, the issue is whether the Government intended to reserve
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unappropriated and thus available water. Intent is implied if the previously

unappropriated waters are necessary to accomplish the purposes for which the
reservation was created.

Id. at 139, 96 5.Ct. 2069-70.

In a subsequent case, United States v. New Mexico, 438 U.S. 696, 98 S. Ct 3012 (1978), a
case involving the reservation of water for a national forest, the United States. Supreme Court
held that federal reserved water rights could only be established for primary rather than secondary
purposes of the reservation of land.

In sum, the confusion arises because the reservation of water rights for Indian
Reservations arose out of the implied federal reserved water right doctrine, rather than a
reservation of rights by the Indians via treaty. Unfortunately, the trend in the courts is to merge
the two concepts into the same category of implied reserved water rights despite the concepts

being distinet from one another.

D. The Origination of the Nez Perce Reserved Water Right Claims.

The Nez Perce claims originate from the 1855 Treaty language together with reliance on
the application of the principles of treaty interpretation to establish the Indian reserved water right
claimed here. Again, both the Nez Perce and the federal government have stated in briefing and
at oral argument that they are not contending the existence of an implied federal reserved water
right in either. party to the Treaty. In Article I of the 1855 Treaty, the Nez Perce ceded their
"right, title and intereét" in their aboriginal grounds subject to certain enumerated reservations.
The reservation giving rise to the claimed water rights is contained in Article 1II of the Treaty,
which states in relevant part as follows:

The exclusive right of taking fish in all streams where running through or bordering
said reservation 1s secured to the Indians; as also the right of taking fish at all usual
and accustomed places in common with the citizens of the territory. . . .

Treaty with Nez Perce, June 11, 1855, 12 Stat 957.
The foregoing treaty provision does not expressly reserve or otherwise create a water
right in either party to the Treaty. Further, the Nez Perce, as well as the federal government, both

concede that neither party intended to either reserve or create a water right to protect fish habitat
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because the degradation of fish habitat was simply not contemplated back in 1855. Rather, the
Nez Perce rely on the application of subsequently adopted principles of [ndian treaty construction
as applied to the treaty language. Such principles take into account the aboriginal importance of
fishing to the Nez Perce culture, the history surrounding the 1855 treaty, the treaty negotiations,
as well as the treaty language for purposes of establishing the claimed Indian reserved water right.
The Nez Perce argue that an in-stream flow water right necessarily accompanies or is otherwise
integral to the preservation of their reserved fishing right and without it that right becomes a
“hollow promise.””” The argument is predicated on the reasoning that since fish require water, in
order to give meaningful effect to that fishing right, a water right must have also been necessarily
implied, i.e. reserved to the Tribe. Further, because of the importance of fish and the act of
engaging in fishing, to the Nez Perce culture, the Tribe would not have intentionally surrendered
those water rights necessary to maintain its fishing right. The Nez Perce cite authority wherein it
was held that an implied water right was reserved for maintaining a hunting or fishing right. See
Joint Board of Control of the Flathead Irrig. Dist. v. United States, 832 F2d 1127 (9" Cir.
1987), cert. denied 486 U.S. 1007 (1988); Kittitas Reclamation Dist. V. Sunnyside Valley Irrig.
Dist., 763 F.2d 1032 (9" Cir. 1985); United States v. Adair, 723 ¥.2d 1394 (9™ Cir 1983) cert.
denied, 467 U.S. 1252 (1984); Colville Confederated Tribes v. Walton, 647 F.2d 42 (9th Cir.
1981); United States v. Anderson, 591 F. Supp. 1 (1982).

The Nez Perce further argue that the distinction between “on-reservation” and “off-
reservation” water rights is legally irrelevant, because the water right does not originate from a
reservation or withdrawal of land, rather the right originates from the reservation of a fishing right
pursuant to the 1855 Treaty. Lastly, the Nez Perce assert, that since intent is at issue and
evidence is required for the purpose of construing intent under principles of treaty interpretation,
that genuine issues of material fact exist and therefore the case cannot be decided on summary

judgment.

2. IN APPLYING THE MOTION FOR SUMMARY JUDGMENT STANDARD, THE ISSUE OF INTENT
CAN BE DECIDED AS A MATTER OF LAW,

5 The scope of this decision does not consider or otherwise take into account whether or not existing instream
flow levels have threatened the Nez Perce's off reservation fishing rights.
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A. Indian Treaty Interpretation is a Question of Law, if the Terms of the Treaty
are Clear and Unambiguous, or have a Settled Legal Meaning, then
Summary Judgment is Appropriate.

In opposition to the motions for summary judgment, the Nez Perce argue that this Court
cannot rule on the issues presented on summary judgment because Treaty interpretation requires
reliance on the consideration of the history surrounding the Treaty, an understanding of the
importance of fishing to the Nez Perce culture, as well as examination of the Treaty negotiations
in order to arrive at the intent of the parties. Specifically, the Nez Perce state: “[T]he Nez
Perce's understanding of the reserved fishing right, and by extension, the right to water implied
by that reservation, cannot be discerned without an understanding of the culture which the treaty
negotiators represented, the history of the Tribe’s reliance on its fishery, the historical context of
the Treaty negotiations, and other purely factual issues.” See Nez Perce Tribe s Joint
Memorandum at 80. Thus the contention is that genuine issues of material fact exist. Further,
the Nez Perce have filed affidavits in support of their opposition. The Nez Perce contend
further that these affidavits remain uncontroverted by the Objectors, and therefore the case is
not ripe for summary judgment. This Court disagrees.

Treaty interpretation is similar to contract interpretation. Bonanno v. United States, 12
ClL Ct. 769, 771(1987). However, unlike contract interpretation, the interpretation of a treaty,
including an Indian freaty, is a question of law for the Court to decide. Cayuga Indian Nation
of New York v. Cuomo, 758 F. Supp. 107, 110 (N.D.N.Y. 1991)(citing United States ex rel.
Chunie v. Ringrose, 788 F.2d 638, 643 n.2 (9" Cir. 1986). The examination of a treaty’s
negotiating history and purpose does not render its interpretation a matter of fact, but merely
serves as an aid to the legal determination which is at the heart of all treaty interpretation.
Bonanno at 772. Stare decisis applies to questions of law. Id. at 771. Further, in the realm of
contract law, the initial determination whether a contract term is ambiguous is a question of law.

City of Pocatello v. City of Chubbuck, 127 Idaho 198, 201, 899 P.2d 411, 414 (1995). 1f the
terms of the contract are clear and unambiguous, or have a settled legal meaning, the
interpretation of the meaning of the contract is a question of law. Id. In this case, since treaty
interpretation is a question of law, much like statutory interpretation, the case can necessarily be
decided on summary judgment. Additionalty, however, the meam'ng of the subject "fishing in
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common" treaty language has already been construed by the United States Supreme Court and is
therefore unambiguous. Consequently, there are no genuine issues of material fact to be
resolved by the Court.

Finally, in drawing inferences in favor of the Nez Perce (the non-moving party) there are
still no genuine issues of material fact. This Court’s analysis begins with the premise that neither
the United States government nor the Nez Perce Tribe specifically intended to reserve a water
right because the issue of water was never contemplated in 1855. Both parties have identified this
in briefing and at oral argument. Thus, this Court is not being asked to construe actual intent.
Accordingly, nothing in the record is submitted as being probative of actual intent. Rather, this
Court is being asked to view the history of the Treaty, the Nez Perce culture, the Treaty
negotiations, and then imply that the Nez Perce reserved a water right as a necessary component
of their reserved fishing right or to otherwise give effect to that right. The affidavits submitted by
the Nez Perce are probative of the importance of fish and fishing to the Nez Perce culture, as well
as the importance of water to the fish habitat. However, whether the Court draws all favorable
inferences from the facts in favor of the Nez Perce, or accepts the Nez Perce’s facts as
uncontroverted, because the subject Treaty language has a well settled legal meaning and is not
ambiguous, resolution on summary judgment is appropriate. In sum, even if this Court assumes
that all the Nez Perce's factual allegations are true as to the historical importance of the fish runs,
the Court can still rule on this issue as a matter of law. See Nez Perce Tribe v. Idaho Power

Company, 847 F. Supp. 79, 796 (D. Idaho 1994).

B. The "Fishing in Common'' Treaty Language Has Settled Legal Meaning.

The heart of the issue in this case is interpretation of the 1853 Treaty language “the right
of taking fish at all usual and accustomed places in common with the citizens of the territory. . . .”
This is the only language in the Treaty which secures to the Nez Perce an off-reservation fishing
right. However, since the meaning and scope of this language has already been interpreted by the
United States Supreme Court, the language has a settled legal meaning. In Washington v.
Passenger Vessel Fishing Ass'n, 443 1.S. 658,99 S, Ct. 3055, 61 L.Ed 2d 823 (1979), at issue
was the scope of the fishing right reserved to various Indian Tribes created by operation of the
following similar treaty term: “[TThe right of taking fish and all usual and accustomed grounds and
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stations . . . in common with the citizens of the territory." The subject treaty language was
contained in a series of six Steven's treaties negotiated between various Indian Tribes located west
of the Cascades and Isaac Stevens on behalf of the United States. Specifically, at issue in Fishing
Vessel was whether the "fishing in common" language reserved to the Indians merely a right of
guaranteed access across private ground to exercise their oft-reservation fishing rights or whether
the language conferred on the Indians the broader right to harvest a share of the anadromous fish
runs. Because of the conflicting interpretations regarding the meaning of the "fishing in common”
language as between the state and federal courts, the United States Supreme Court granted
certiorari “to interpret this important treaty provision." Id. at 674.

In interpreting the Treaty language, the Supreme Court took into account the vital
importance which fish had to the Indians. Id. at 667, 99 S. Ct. at 3065. The Court also
concluded that because of the abundance of fish at the time the treaty was executed, neither party
to the treaty contemplated a need for future regulation or allocation. Id. at 668-69, 99 S. Ct. at
3066. In defining the Treaty language, the Supreme Court held:

In our view, the purpose and language of the treaties are unambiguous; they secure
the Indians’ right to take a share of each run of fish that passes through tribal areas.

The purport of our cases is clear. Non-treaty fishermen may not rely on property law
concepts, devices such as the fish wheel, license fees, or general regulations to deprive
the Indians of a fair share of the relevant runs of anadromous fish in the case area.
Nor may treaty fishermen rely on their exclusive right of access to the reservations to
destroy the rights of other “citizens of the Territory."” Both sides have a right, .
secured by treaty to take a fair share of the available fish. That, we think is
what the parties to the treaty intended when they secured to the Indians the
right of taking fish in common with other citizens.

1d. at 679, 684-85, 99 S.Ct. 3071, 3074 (emphasis added).

The Supreme Court, however, also makes it clear the fishing right is a limited, rather than
an absolute guarantee or entitlement. In setting up the percentage allocations for the fish run
harvest, the Court set maximums, but not minimums. The Court also noted that the maximum
could also be modified in response to changing circumstances. Id at 687, 99 S. Ct. at 3075, The
Court stated:
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We need not now decide whether priority for [ceremonial and subsistence needs]
would be required in a period of short supply in order to carry out the purposes of the
treaty.

Id. at 688, 99 S. Ct. at 3076.

Although the Nez Perce were not parties to treaties at issue in Fishing Vessel, because of
the similarities between the Steven's treaties, and the use of almost identical language, when
interpreting Steven's treaties, the Untied States Supreme Court has looked to cases construing
other Steven's treaties for guidance. The Ninth Circuit also follows this approach. See Nez Perce
Tribe v. Idaho Power Co., 847 F. Supp. 791 (D. Idaho 1994} (citing United States v. Oregon,
718 F.2d 299, 301-02 & n.2 (9" Cir. 1983); Sohappy v. Smith, 529 F.2d 570, 573-74 (9" Cir.
1974). Fishing Vessel is analogous to the instant case in several important respects. Iirst, the
importance of fish and engaging in fishing was vitally important to the Indians in Fishing Vessel.
The Supreme Court began its analysis with that premise in construing the parties' intent, noting
that the religious rites of the Indians were intended to insure the return of the salmon and that fish
constituted a major part of the Indian diet. In fact, the Indians west of the Cascades were known
as the “fish eaters." Id. at 665, n. 6. The importance of anadromous fish runs could not have
been of any less significance than the fish runs were to the Nez Perce. Stated another way, the
importance of the anadromous fish runs to the Nez Perce could not have been of greater
significance than 1t was to the “fish eaters” west of the Cascades.6

Next, the “right to fish in common” provision contained in the 1855 Nez Perce Treaty is
essentially the same as the treaty language contained in the series of treaties at issue in Fishing
Vessel This language is also essentially the same language that is contained in the model treaty
which Stevens prepared for negotiations with the various Indian Tribes in the Washington
Territory, including the Nez Perce. Lastly, the parties to the treaties in Fishing Vessel did not
contemplate that their fishing right would be impeded by subsequent technology (fishing wheels),
property law concepts (right of access), or regulation (conservation laws) at the time the treaty

was being negotiated. Likewise, the parties to the 1855 Nez Perce Treaty did not intend to

6 Again, this Court recognizes that the extent of the fish’s importance to the Nez Perce is
disputed by the Objectors,
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reserve an instream flow water right because neither party to the Treaty contemplated a problem
would arise in the future pertaining to fish habitat.

In this regard, the Fishing Vessel decision is decisive in several respects. First, the
Supreme Court holds that the meaning of the “fishing in common language” is unambiguous. As
such, this Court is required to follow the Supreme Court’s interpretation under principles of stare
decisis. The Supreme Court interprets the subject language as granting (reserving) an off-
reservation fishing right. The scope of that right includes the larger right to a proportionate share
of the fish run. The contention in Fishing Vessel was that the language merely conferred a right
of access to exercise tribal fishing rights. The Supreme Court held the right is broader and
actually means a proportionate right to the share of the harvest. Now the Nez Perce asks this
Court to take the additional leap and by judicial fiat declare a water right for that purpose. The
Supreme Court's interpretation does not support that contention. Nowhere in the Supreme
Court’s interpretation of the language is a water or other property right greater than an access or
allocation right mentioned for purposes of giving effect to the fishing right, or as being within that
scope of the fishing right. In fact, the entire decision is a remedy predicated on the assumption
that the fluctuations in the fish population is completely out of the control of the parties.

Second, the Supreme Court’s interpretation is inconsistent with the creation of a water
right. The off-reservation fishing right does not guarantee a predetermined amount of fish,
establish a minimum amount of fish, or otherwise require maintenance of the status quo. Rather,
the right extends to a proportionate share of the available fish run, whatever that run may be.
Implicit in the ruling is the recognition the fish runs will vary or even be subject to shortages.
This recognition is therefore inconsistent with the assertion that a water right is necessary for
maintenance of fish habitat or fish propagation. Simply put, the Nez Perce do not have an
absolute right to a predetermined or consistent level of fish. In times of shortages, the Supreme
Court noted that it may be necessary to reallocate proportionate shares to meet the subsistence or
ceremonial needs of the Tribe. Consequently an implied water right is not necessary for the
maintenance of the fishing right as it has been defined by the Supreme Court.

The Fishing Vessel decision also embraces earlier rulings of the United States Supreme
Court which hold that off-reservation treaty fisherman are subject to state regulation imposed for
purposes of species conservation. This regulation places further limitations on the scope of the
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off-reservation fishing right. In Puyallup Tribe v. Department of Game of Washington, 391 U.S.
392, 88 S. Ct. 1725 (1968), (Puyallup I), the Supreme Court addressed the issue regarding the
ability of the State of Washington to regulate the off-reservation fishing right of the Indians. The
fishing rights at issue were derived from the “right of taking fish at all usual and accustomed
places in common with the citizens of the territory” language contained in the Treaty of Medicine
Creek, which was also one of the treaties at issue in F. ishing Vessel. The Treaty fishermen were

| using nets for the commercial fishing of salmon, which was prohibited by state law. In
determining the scope of the fishing right, the Supreme Court began its analysis with the
assumption that fishing with nets by the Indians was customary at the time of the Treaty. Also,
that traditionally there were commercial aspects to the fishing at that same time. However, the
Supreme Court reasoned that because the right was a nonexclusive right, and because the Treaty
was silent as to whether the Indians could exercise the right in their “usual and accustomed
manner,” the State could regulate the manner and purpose of fishing. The Supreme Court held
that although the “right” to fish could not be qualified by the State, “the manner of fishing, the
size of the take, the restriction of commercial fishing, and the like may be regulated in the interest
of conservation by the State in the interest of conservation, provided the regulation meets
appropriate standards and does not discriminate against the Indians.” 7d at 398, 88 S. Ct. at
1728,

In Puyallup Tribe v. Dept. of Game of Washington, 433 U.S. 173, 97 S. Ct. 2616
(1977)(Puyallup III), the Supreme Court stated that the power of the State was adequate for
protection of the fish. Referring to an earlier case, the Supreme Court stated:

Speaking for the Court, Mr. Justice Douglas plainly stated that the power of the State

is adequate to assure the survival of the steelhead:

We do not imply that these fishing rights persist down to the'very last steelhead in the
river. Rights can be controlled by the need to conserve a species; and the time may
come when the life of a steelhead 1s so precarious in a particular stream that all fishing
should be banned until the species regains assurance of survival. The police power
of the State is adequate to prevent the stecthead from following the fate of the
passenger pigeon; and the Treaty does not give the Indians a federal right to
pursue the last living steethead until it enters their nets.
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Id. at 176,97 S. Ct. at 2623 (citing Wash. Dept. of Game v. Puyallup Tribe, 414 U.S. 44, 49, 94
S. Ct. 330, 333 (1973)(Puyallup IT))(emphasis added).

Consequently, the scope of the subject fishing rights is further limited in that the State can
regulate the right for conservation purposes. In fact, the State is essentially charged with
imposing regulations for conserving the fish. The converse is not true in that the Indians cannot
impose regulations on the non-treaty off reservation fisherman for purposes of conservation. See,
e.g., Montana v. United States, 450 U.S. 544, 101 S. Ct. 1245, 67 L. Ed. 2d 493 (1981) (holding
Crow Tribe could not regulate non-tribal hunters and fishermen on land owned in fee by non-
tribal members).

Further support can be found in Nez Perce Tribe v. Idaho Power Company, 847 F. Supp
791 (D. Idaho 1994), in which the Federal District Court of Idaho construed the scope of the
fishing right reserved to the Nez Perce both on and off-reservation. However, unlike the treaties
at issue in Fishing Vessel, Nez Perce Tribe involved construction of the Article III of the exact
treaty which is the subject of this case. At issue was whether the Nez Perce Tribe's fishing rights
were being violated by Idaho Power as a result of three dams being operated by [daho Power
which allegedly reduced the number of fish on the annual runs. The Nez Perce Tribe sought
monetary damages. In holding that the Tribe was not entitled to monetary damages, the Court's
interpretation of the scope of the fishing right is dispositive of the issues in this case. The Court
acknowledged that the fishing rights were aboriginal in origin and confirmed by the 1855 Treaty.
Id. at 800.

In Nez Perce, the Nez Perce Tribe contended that without monetary damages, their treaty

fishing rights would be meanin,c:,rless.7 In concluding that the Nez Perce were not entitled to
monetary compensation, the District Court concluded:

[TThe primary reason that Indian tribes have not been awarded damages for their
treaty fishing rights in the past is because the tribes do not own the fish, but only
have a treaty right which provides an opportunity to catch fish if they are
present at the accustomed fishing grounds.

7 Similarly, in this case, the Nez Perce contend that without water rights, their Treaty rights would be

meaningless.
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Id. at 795(emphasis added). Further, the Court held that neither the Nez Perce Tribe nor any of
its enrolled members have a property interest in any particular number of fish in the runs unless
the fish are actually present in the river and can be caught . /d. at 811-12. The Court also held
that the Tribe's fishing rights would not be meaningless or nullified because of "hatchery facilities
and other mitigation and protection programs.” Id. at 796.

The Court went on to note that consistent with the holding in Fishing Vessel, “[1|n
interpreting the several Steven's treaties, the courts have consistently held that the reserved fishing
rights grant the Indians ‘an opportunity to take, by reasonable means, a fair and equitable share of
all fish from any given run.’” Id at 806 (citing Unifed States v. Oregon, 769 F.2d 1410, 1416
(9™ Cir. 1985)(emphasis added). The Court also noted that the right is limited by the need to
protect fish runs from over harvest through state and federal regulation. Id. (citing Sohappy v.
Smith, 302 F. Supp. at 908; United States v. Oregon, 769 F.2d at 1416; Unifed States v. Oregon,
657 F.2d 1009, 1016-17 (1981); Puyallup Tribe, Inc. v. Dept. of Game v. U.S., 433 U.S. 165,
176-177,97 S. Ct. 2616, 2623 53 L. Ed.2d 667 (1977)).

Lastly, and most importantly, the Court answered the "ultimate issue" as to whether the
1855 Treaty provided the Tribe with an absolute right to preservation of the fish runs in the
condition then existing in 1855, free from environmental damage caused by a changing and
developing society. The Court held that the Tribe does not have an absolute right to the
preservation of the fish runs in their original 1855 condition, free from all environmental damage
caused by the migration of increasing numbers of the settlers and the resulting development of the
land. Id. at 808.

Further, that established treaty rights to catch and harvest fish are subject to outside
changing circumstances. The Court stated:

Having concluded that Indian treaties must be interpreted in light of new, and often
changing, circumstances including conditions which hmit the available quantity of fish,
it is not surprising that the courts have not awarded monetary damages to Indian
tribes for the depletion or destruction of fish and game caused by development.

This Court is not able to agree with the Tribe's contention that if Indian treaties are
subject to changing circumstances, the treaties are therefore 'an impotent outcome to
negotiations and a convention, which seemed to promise more and give the word of
the Nation for more.'[citations omitted]
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In the scope of this action, the Tribe's right to fish pursuant to the 1855
Stevens treaty only guarantees access to certain off-reservation fishing grounds and
the right to attempt to catch available fish. The treaty does, however, require
assurance that the Tribe will have a ‘fair share’ of the available fish. The law requires
the various states, and private parties in certain circumstances such as those presented
here, to take remedial actions should their development of the rivers or the
surrounding land injure the fish runs. The Stevens treaties require that any
development authorized by the states which injures the fish runs be non-discriminatory
in nature, see Fishing Vessel 443 U.S. 658, 99 S. Ct. 3055, 61 L. Ed. 2d 823 but
does not however, guarantee that subsequent development will not diminish or
eventually, and unfortunately, destroy the fish runs.

1d. at 814 (emphasis added). This decision was never appealed.

In taking into account the established authority defining the scope of the off-reservation
fishing right, this Court's ruling can be summarized as follows. The Nez Perce contend that a
water right must necessarily be implied to give effect to the Tribe’s off-reservation fishing right.
The Nez Perce admit that the Tribe did not intend to reserve a water right in 1855 because fish
habitat was not contemplated. As such, the scope of the treaty fishing right must be ascertained
to determine whether the application of canons of treaty interpretation imply a water right
necessary to give effect to that treaty right. Established precedent has defined the scope of the
right. The fishing right is non-exclusive and shared with non-Indians. The right is essentially a
right to a share of the fish harvest. The right is not to an absolute entitlement. Nor does it
guarantee a set amount of fish. The right is subject to State regulation for purposes of conserving
the species. In fact, the State, not the Nez Perce, has the authority to regulate off-reservation
fishing for purposes of conservation. The Nez Perce do not have a property interest in the fish.
Further, fishing rights are subject to changing circumstances incurred by settlement and
development, which is what has occurred in this case. Lastly, there are other measures in place,
such as regulation, to protect the fish run.

Based on the scope of the Nez Perce fishing right, there is no legitimate basis from which
to infer that a water right is necessary to the preservation of that limited right. The Nez Perce do
not have anything akin to a fish propagation right. Accordingly, this Court cannot conclude, as a

matter of law, that the Nez Perce or the federal government reserved an instream water right for

fish.
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C. The Nez Perce's (and the United States’) Admission as to Intent as Well as
the Purpose of the 1855 Treaty Is Inconsistent with an Indian Reserved

Water Right.

The Nez Perce and the United States agree that neither intended to reserve an instream
flow water right in connection with its fishing right at the time the 1855 treaty was executed. This
aspect also has independent legal significance as to whether the 1855 Treaty impliedly reserved a
water right. Unlike the situation in Fishing Vessel, it would be repugnant to the purpose of the
treaty negotiations to imply that the Indians reserved an off-reservation instream flow water right,

The purpose of the Stevens Treaties was to resolve the conflict which arose between the Indians
and the non-Indian settlers as a result of the Oregon Donation Act of 1850 which vested title to
land in settlers. It is inconceivable that the United States would have intended or otherwise
agreed to allow the Nez Perce to reserve instream flow off-reservation water rights appurtenant
to lands intended to be developed and irrigated by non-Indian settlers. Although, the construction
of a treaty focuses on what the Indians would have understood at the time the treaty was
negotiated, the Nez Perce and the United States both admit that neither contemplated reserving an
off-reservation water right at the time the treaty was being negotiated and executed. At most, the
Nez Perce intended that the off-reservation fishing rights (as opposed to a water right) secured by
the Treaty would be absolute and free from impediment. However, it defies reason to imply the
existence of a water right that was both never intended by the parties and inconsistent with the
purpose of the Treaty. The Nez Perce submit that the issue pertaining to the quantity of water
reserved is beyond the scope of these proceedings. However, for illustrative purposes it is helpful
to point out that the Nez Perce’s amended instream claim for the lowermost point on the Snake
River is for 105% of the average annual flow of the Snake, Clearwater, and Salmon Rivers
combined. It was also asserted by the State in oral argument on October 13, 1999, and as
illustrated on demonstrative exhibits used therein, that many of the Nez Perce’s claims are for
waters outside their aboriginal territory. Tr. p. 26, L. 22, Tr. p. 27, L. 2.. Because one of the
admitted purposes of the Treaty was to extinguish aboriginal title to make the lands available for
settlement, it is inconceivable that either the United States or the Tribe intended or even
contemplated that the Tribe would remain in control of the water.
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Essentially, what the Nez Perce Tribe is seeking by way of a water right is a remedy for an
unforeseen consequence which it now believes stands to threaten its fishing right. Historically, the
right of access threatened the fishing right, then the over-allocation of fish by non-treaty fishermen
interfered with the right, at present it is the scarcity of water (among other things), and in the
future there will unquestionably emerge other unforeseen factors which may also pose a threat to
fish habitat. However, at some point only so many interpretations can be exacted from the Treaty
language. Itis also a canon of treaty interpretation that Indian treaties cannot be re-written or
expanded beyond their clear terms to remedy a claimed injustice. Choctaw Nation of Indians v.

United States, 318 1.8, 423, 432, 63 S.Ct. 672, 678 (1943).

D. Adair and Related Authority Does Not Support an “Off-Reservation”
Reserved Indian Water Right.

This Court recognizes, and the Nez Perce have cited authority wherein, some courts have
implied a reserved water right for purposes of maintaining an Indian Tribe's reserved fishing right.
However, these cases differ in either of two respects. Either the genesis of the water right was a
federal reserved water right and, thus, was appurtenant to the Indian Reservation -- the right was
limited to the on-reservation, or the right was not derived from the "fishing in common" language
which is the claimed origin of the Nez Perce's off-reservation fishing rights. See, e.g., United
States v. Adair, 723 F.2d 1394 (9" Cir. 1983), cert. denied, 467 U.S. 1282, 104 S. Ct. 3536, 82
L.Ed 2d 841 (1984)(reserving water for protection of on-reservation fishing right); Kittitas
Reclamation District v. Sunnyside Valley Irrigation Dist., 763 F.2d 1032 (1985) cert. denied,
474 U.S. 1032 (1985) (court does not decide issue of scope of fishing right); Coleville
Confederated Tribes v. Walton, 647 F.2d 42 (9‘h Cir. 1981) cert denied, 454 U.S. 1092, 102 S.Ct.
657, 70 L. Ed.2d 630 (1981) (federal reserved water right for maintaining on-reservation fishing
right.); United States v. Anderson, 591 F. Supp. 1 (E.D. Wash. 1982) (federal reserved water
right to preserve fishing); Joint Board of Control of Flathead Irrigation Dist. v. United States,
832 F.2d 1127 (9" Cir. 1987) (right created by "exclusive right of taking fish in all streams
running through and bordering reservation.”}; Arizona v. California, 373 1.S. 546, 83 S. Ct.
1408 (1963) (federal reserved water right).
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The distinction is important because this Court’s ruling is limited to claimed water rights
appurtenant to off-reservation lands, as the boundaries exist at present. The front runner case
which appears to create an off-reservation water right for fishing is United States v. Adair, 723
F.2d 1394 (1983). In Adair, at issue was whether hunting and fishing rights reserved by the
Klamath Tribe in an 1864 treaty also implied the reservation of a water right.8 Although the
Court held that the Tribe had reserved a water right to maintain the tribe's hunting and fishing
rights, the water rights at issue were clearly limited to on-reservation lands and, therefore, the
decision is not applicable to this case. The language reserving the water right reserved to the
Tribe "exclusive use and occupancy of the lands." The Court held:

There is no indication in the treaty, express or implied, that the Tribe intended to cede

any of its interest in those lands it reserved for itself. [citations omitted]

[We] agree with the district court that within the 1864 Treaty is a recognition of the
Tribe's aboriginal water rights and a confirmation to the Tribe of a continued water
right to support its hunting and fishing lifestyle on the Klamath Reservation.

Id. at 1414 (emphasis added).

The Court's reasoning was based on the finding that the Klamath Tribe reserved exclusive
use and occupation on the reserved lands and that there was no express or implied indication that
the tribe intended to cede any interest in those reserved lands. Id at 1414.

As such, the most Adair can stand for in this case is that the Nez Perce reserved water
rights on the reserved lands, however that issue-is not before this Court and is not decided. Adair
does not extend to off-reservation water rights. In the instant case, the Nez Perce's claim for off-
reservation water rights is predicated on the "fishing in common" language, the meaning and

scope of which have been defined and limited to less than a water right.

2. The Subsequent Effect of the 1863 Treaty of Lapwai.

In 1863, the Nez Perce entered into a subsequent treaty with the United States. Pursuant
to the 1863 Treaty of Lapwai, the Nez Perce agreed to relinquish additional lands to the United
States. In exchange, the Tribe reserved certain defined lands for a new reservation. The 1863

Treaty reduced the boundaries of the former reservation from approximately 7 million acres to

8 Also at issue was the effect of the Klamath Termination Act on the water right.
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approximately 750,000 acres. The ceded land was opened up to non-Indian settlement. Article
VIII of the 1863 Treaty provided, inter alia, as follows:

[Alnd further, that all the provisions of said treaty which are not abrogated or
specifically changed by any article herein contained, shall remain the same to all
intents and purposes as formerly, -- the same obligations resting upon the United
States, the same privileges continued to the Indians outside of the reservation. . . .

Treaty of 1863, 14 Stat. 647.
As aresult, the issue is raised regarding the etfect of the subsequent diminishment of the
reservation on the Tribe's fishing rights. Stated another way, did the "exclusive” on-reservation

fishing rights continue to apply within the 1855 reservation boundaries or did the "exclusive"

rights extend only to the 1863 boundary of the new reservation?’ This issue, however, does not
need to be decided because the subsequent 1893 Agreement made by the Nez Perce, and the

subsequent legislation ratifying the Agreement, essentially subsumes the issue.

3. South Dahota v. Yankton Sioux — The Subsequent Effect of the 1893 Agreement.

In 1998, a unanimous United States Supreme Court decided South Dakota v. Yankton
Sioux Tribe, et al., 118 S. Ct. 789 (1998), a suit over who had regulatory jurisdiction over a
proposed waste site (landfill), the Tribe and the United States, or the State of South Dakota. Of
major significance to the issues before this Court on summary judgment is the fact that the United
States Supreme Court interpreted the very same statute in which Congress approved the 1893
Agreement between the United States and the Nez Perce Tribe relating to the cession and sale of
surplus tribal lands. Act of Aug. 15, 1894, 28 Stat. 286.

The 1894 Act incorporated (among other things) both the 1892 Agreement with the
Yankton Sioux in its entirety and the 1893 Agreement with the Nez Perce in its entirety and, in
accordance with both Agreements, Congress expressly appropriated the necessary funds to
compensate the Tribes for the ceded lands, to satisfy the claims for scout pay, and to award the

commemorative 20-dollar gold pieces. Congress also prescribed the punishment for violating a

’ This distinction is important for two reasons. First, this opinion is limited to off-reservation water rights,

Second, because the opinion is limited to off-reservation water rights, this opinion dees not interpret whether or not the
"exclusive" fishing right confers a water right on the reservation.
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liquor prohibition included in the agreement and reserved certain sections in each township for
common-school purposes. Finally, each Agreement contained a saving clause. Id.

In Yankton Sioux, both the Federal District Court and the Eighth Circuit Court of Appeals
held that the 1894 Act (1892 Agreement with the Yankton Sioux) did not diminish the boundaries
of the reservation as delineated in the 1858 Treaty between the United States and the Yankton
Sioux Tribe and, consequently, that the subject waste site lies within an Indian Reservation where
federal government regulations would apply, i.e., that the Yankton Sioux had sold their surplus.
lands to the government, but not their governmental authority over it.

‘The United States Supreme Court granted certiorari to resolve the conflict between the
Court of Appeals and a number of decisions of the South Dakota Supreme Court which had

declared that the Reservation had been diminished.
The first paragraph of the Supreme Court's opinion reads:

This case presents the question whether, in an 1894 statute that ratified an
agreement for the sale of surplus tribal lands, Congress diminished the
boundaries of the Yankton Sioux Reservation in South Dakota. The reservation
was established pursuant to an 1858 treaty between the United States and the
Yankton Sioux Tribe. Subsequently, under the General allotment Act of 1887, Act
of Feb. 8, 1887, 24 Stat. 388, 25 U.S.C. § 331 (the Dawes Act), individual members
of the Tribe received allotments of reservation land, and the Government then
negotiated with the Tribe for the cession of the remaining, unallotted lands. The issue
we confront illustrates the jurisdictional quandaries wrought by the allotment policy:
We must decide whether a landfill constructed on non-Indian fee land that falls with
the boundaries of the original Yankton Reservation remains subject to federal
environmental regulations. If the divestiture of Indian property in 1894 effected
a diminishment of Indian territory, then the ceded lands no longer constitute
“Indian country' as defined by 18 U.S.C. § 1151(a), and the State now has
primary jurisdiction over them. In light of the operative language of the 1894 Act,
and the circumstances surrounding its passage, we hold that Congress intended to
diminish the Yankton Reservation and consequently that the waste site is not
in Indian country.

Id. at 793 (emphasis added).
'The Supreme Court found that the land in question was deeded to a non-Indian under the
Homestead Act of 1904, i.e., consisted of unallotted land ceded in the 1894 Act. Iere, it was no

longer on the reservation.

ORDER ON MOTIONS TO STRIKE, MOTION TO SUPPLEMENT
THE RECORD AND MOTIONS FOR SUMMARY JUDGMENT
GAERICANEZ PERCE\SUMIUDG 11/10/9% Pape 42




The Supreme Court also stated that the Act of Aug. 15, 1894, which ratified the 1892
Agreement between the United States and the Yankton Sioux, contained “similar surplus land sale
agreements between the United States and the Siletz and Nez Perce Tribe." Id. at 796.

In setting the stage for its analysis, the Supreme Court stated the rules of interpretation as

follows:

States acquired primary jurisdiction over unallotted opened lands where “the
applicable surplus land Act freed that land of its reservation status and thereby
diminished the reservation boundaries.” Sofem, 465 U.S., at 467, 104 S. Ct., at 1164.
In contrast, it a surplus land Act “simply offered non-Indians the opportunity to
purchase land within established reservation boundaries," Id., at 470 104 S. Ct., at
1166, then the entire opened area remained Indian country. Our touchstone to
determine whether a given statute diminished or retained reservation
boundaries is congressional purpose. See Rosebud Sioux Tribe v. Kneip, 430 1.S.
584, 615, 97 S. Ct. 1361, 1377, 51 L.Ed.2d 660 (1977). Congress possesses
plenary power over Indian affairs, including the power to modify or eliminate
tribal rights. See, e.g., Santa Clara Pueblo v. Martinez, 436 1.S. 49, 56, 98 S. Ct.
1670, 1677, 56 L.Ed.2d 106 (1978). Accordingly, only Congress can alter the
terms of an Indian treaty by diminishing a reservation, United Siaies v. Celestine,
215 U.S. 278, 285, 30 S. Ct. 93, 94-95, 54 L.Ed. 195 (1909), and its intent to do
so must be clear and plain," United States v. Dion, 476 U.S. 734, 738-739, 106 S.
Ct. 2216, 2219-2220, 90 L.Ed.2d 767 (1986).

Here we must determine whether Congress intended by the 1894 Act to
modify the reservation set aside for the Yankton Tribe in the 1858 Treaty. Our
inquiry is informed by the understanding that, at the tirn of the century, Congress did
not view the distinction between acquiring Indian property and assuming jurisdiction
over Indian Territory as a critical one, in part because “[t]he notion that reservation
status of Indian lands might not be coextensive with tribal ownership was unfamiliar,”
Solem, 465 U.S. at 468, 104 S. Ct., at 1164, and in part because Congress then
assumed that the reservation system would fade over time. “Given this expectation,
Congress naturally failed to be meticulous in clarifying whether a particular piece of
legislation formally sliced a certain parcel of land off one reservation." Ibid.; see also
Hagen, 510 U.S., at 426, 114 8. Ct., at 973 (Blackmun, J., dissenting) (“As a result
of the patina history has placed on the allotment Acts, the Court is presented with
questions that their architects could not have foreseen"). Thus, although “[t]he
most probative evidence of diminishment is, of course, the statutory language
used to open the Indian lands," we have held that we will also consider “the
historical context surrounding the passage of the surplus land Acts," and, to a lesser
extent, the subsequent treatment of the area in question and the pattern of settlement
there. Id., at 411, 114 S. Ct., at 965. Throughout this inquiry, “we resolve any
ambiguities in favor of the Indians, and we will not lightly find diminishment.”
Ibid.
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Article I of the 1894 Act provides that the Tribe will “cede, sell, relinquish,
and convey to the United States all their claim, right, title, and interest in and to all the
unallotted lands within the limits of the reservation”; pursuant to Article II, the United
States pledges a fixed payment of $600,000 in return. This “cession" and “sum
certain' language is “precisely suited" to terminating reservation status. See
DeCoteau, 420 U.S. at 445, 95 S. Ct,, at 1093. Indeed, we have held that when a
surplus land Act contains both explicit language of cession, evidencing “the
present and total surrender of all tribal interests,” and a provision for a fixed-
sum payment, representing “an unconditional commitment from Congress to
compensate the Indian tribe for its opened land,” a “nearly conclusive,” or
“almost insurmountable," presumption of diminishment arises. Solem, supra,
at 470, 104 S.Ct., at 1166; see also Hagen, supra, at 411, 114 S.Ct., at 965.

The terms of the 1894 Act parallel the language that this court found
terminated the Lake Traverse Indian Reservation in DeCoteau, supra, at 445, 95
S.Ct., at 1093, and as in DeCoteaun, the 1894 Act ratified a negotiated agreement
supported by a majority of the Tribe. Moreover, the Act we construe here more
clearly indicates diminishment than did the surplus land Act at issue in Hagen, which
we concluded diminished reservation lands even though it provided only that “all the
unallotted lands within said reservation shall be restored to the public domain." See
510 U.S,, at 412, 114 5.Ct., at 966.

1d. at 797, 798 {(emphasis added}.

Like the 1892 Yankton Agreement, the 1893 Nez Perce Agreement contains nearly
identical explicit language of cession, evidencing the “present and total surrender of all tribal
interests" {except specifically enumerated and legally described tracts), and a fixed sum payment,
representing “an unconditional commitment from Congress to compensate the [Nez Perce] tribe
for its opened land." See Articles I, 11, and I of the 1893 Nez Perce Agreement.

Turning to the savings clause in each of the two respective agreements, Article XVIII of
the Yankton Sioux Agreement states (with emphasis):

Nothing in this agreement shall be construed to abrogate the treaty of April 19th,
1858, between the Yankton tribe of Sioux Indians and the United States. And after
the signing of this agreement, and its ratification by Congress, all provisions of the
said treaty of April 19th, 1858, shall be in full force and effect, the same as though this
agreement had not been made, and the said Yankton Indians shall continue to
receive their annuities under said treaty of April 19th, 1858.

28 Stat.326 (August 15, 1894).
Article XTI of the 1893 Nez Perce Agreement provides:
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stated:

The existing provisions of all former treaties with said Nez Perce Indians not
inconsistent with the provisions of this agreement are hereby continued in full force
and effect.

In Yankton Sioux, the United States Supreme Court, in addressing the savings clause,

The Yankton Tribe and the United States, appearing as amicus for the Tribe, rest their
argument against diminishment primarily on the saving clause in Article XVIII of the
1894 Act. The Tribe asserts that because that clause purported to conserve the
provisions of the 1858 Treaty, the existing reservation boundaries were
maintained. The United States urges a similarly “holistic” construction of the
agreement, which would presume that the parties intended to modify the 1858 Treaty
only insofar as necessary to open the surplus lands for settlement, without
fundamentally altering the Treaty's terms.

Such a literal construction of the saving clause as the South Dakota Supreme
Court noted in State v. Greger, 559 N.W.2d 854, 863 (S.D. 1997) would “impugn
the entire sale.”" The unconditional relinquishment of the Tribe's territory for
settlement by non-Indian homesteaders can by no means be reconciled with the
central provisions of the 1858 Treaty, which recognized the reservation as the
Tribe's “permanent” home and prohibited white scttlement there. See Oregon
Dept. of Fish and Wildlife v. Klamath Tribe, 473 U.S. 753, 770, 105 S.Ct. 3420,
3430, 87 L.Ed.2d 542 (1985) (discounting a saving clause on the basis of a “glaring
nconsistency” between the original treaty and the subsequent agreement). Moreover,
the Government's contention that the Tribe intended to cede some property but
maintain the entire reservation as its territory contradicts the common
understanding of the time: that tribal ownership was a critical component of
reservation status. Sece Solem, supra, at 468, 104 S.Ct., at 1164-1165. We “cannot
ignore plain language that, viewed in historical context and given a fair appraisal,
clearly runs counter to a tribe's late claims." Klamath, supra, at 774, 105 5.Ct., at
3432 (internal quotation marks and citation omitted).

Rather than read the saving clause in a manner that eviscerates the agreement
in which it appears, we give it a “sensible construction" that avoids this “absurd
conclusion.” See United States v. Granderson, 511 U.S. 39, 56, 114 S.Ct. 1259,
1268-1269, 127 L.Ed.2d 611 (1994) (internal quotation marks omitted). The most
plausible interpretation of Article XVIII revolves around the annuities in the form of
cash, guns, ammunition, food, and clothing that the Tribe was to receive in exchange
for its aboriginal claims for 50 years after the 1858 Treaty. Along with the proposed
sale price, these annuities and other unrealized Yankton claims dominated the 1892
negotiations between the Commissioners and the Tribe.

Id. at 799 (emphasis added).
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In this case, the conclusion that the Nez Perce Tribe ceded all its inferest in all unallotted land
not expressly reserved by the 1893 Agreement and its subsequent ratification by Congress is equally
compelling. The savings clause contained in Article X1 of the 1893 Agreement, would be in direct
contravention of Articles I and II of the Agreement if the Reservation boundaries were not diminished
by operation of the savings clause. To conclude otherwise would not only eviscerate the purpose of
the 1893 Agreement and its subsequent congressional ratification, but would also be inconsistent with
the plain meaning of the 1855 Treaty wherein the Nez Perce Tribe also agreed to “cede, relinquish
and convey” to the United States all of its “right, title, and interest” in its aboriginal lands. Stated
another way, if the cession language contained in the 1893 Agreement is not to be given literal effect,
then the sanctity of the of the 1855 Treaty language can also be called into question. However, by
strongly urging the operation of the Indian reserved rights doctrine, the Tribe necessarily admits those
aboriginal lands not reserved were ceded pursuant to the 1855 Treaty,

In this Court’s view, pursuant to the holding in Yankton Sioux, the boundaries of the Nez
Perce Reservation was diminished to the extent of all unallotted lands not expressly reserved in the
1893 Agreement.'’ The boundaries of the reservation are important because this ruling is limited to
claimed in-stream flow water rights outside of the current boundaries of the Reservation. Consistent
with the savings clause of the 1893 Agreement and the 1863 and 1855 Treaties, the Tribe did reserve
its off-reservation “right to fish in common.” The scope of this right, however, does not include an
instream flow water right.

This Court recognizes the holding in Unifed States v. Webb, District of Idaho Case No. 98-
80-N-EJL (January 12, 1999), which is currently on appeal. Webbh raised the issue of criminal
jurisdiction on previously allotted lands of the Nez Perce Reservation. The District Court ruled that
pursuant to the 1893 Agreement the unallotted lands continued to be within the boundaries of the
Reservation by operation of the savings clause. This Court declines to follow the ruling for several
reasons. First, the matter is currently on appeal and therefore not final. Next, both the government
and the defense stipulated in the case that the offense took place on previously allotted land.
Therefore, since the status of the unallotted land was not at issue, the decision pertaining to the status

of the same is dicta and in all likelihood may not be revisited by the Court of Appeals on that basis.

10 Yankton Siowux specifically did not answer whether allotted lands, now in non-Indian ownership were part of the
Reservation.
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Further, this Court disagrees substantively with the opinion. The Court’s analysis etroneously
focuses on the intent of the Nez Perce, rather than Congressional intent. Next, the conclusion that
Congress did not intend the cession of unallotied lands not specifically reserved to the Tribe in
common, not only ignores the plain meaning of the statutory language but also the historical
circumstances following the Treaty of 1855. Namely, the influx of settlers on Reservation land and
the related policies of alleviating conflict between the Indians and the settlers, settling the west, and
extinguishing Indian title.

X1I
Conclusion

For the foregoing reasons, this Court rules as follows: 1) That pursuant to the 1855
Treaty, the Nez Perce Tribe reserved among other things, the “right of taking fish at all usual and
accustomed places in common with the citizens of the territory;” 2) that the Nez Perce Tribe or
the United States did not specifically intend to reserve an off-reservation instream flow water right
for purposes of maintaining said fishing right; 3) that the scope of the “right of taking fish in
common” does not also confer an off-reservation instream flow water right, and; 4) that pursuant
to the 1893 Agreement and its subsequent congressional ratification, the Nez Perce Tribe ceded
all interest in unallotted lands not expressly reserved to the Tribe, 5) that by the savings clause the
Tribe again reserved its off-reservation in common fishing rights. Therefore, the Nez Perce do
not have Indian reserved instream flow water rights extending beyond the boundaries of the
present Reservation, where ever those boundaries may be. This Court makes no ruling on the
extent of on-reservation water rights of any kind. Summary judgment is therefore granted.

Additionally, based upon the ruling herein, the Court determines that it is unnecessary to

address other/additional issues raised in some of the Objectors” Motions for Summary Judgment.

IT IS SO ORDERED

DATED November 10, 1999,
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CONTRIBUTIONS TO THE HYDROLOGY OF THE
UNITED STATES 1921,

Narian C. Groves, Okief Hydraulic Eng@mer

COEUR I’ALENE LAKE, IDAHO, AND THE OVERFLOW LANDS.

By R. W. DavENTORE,

ey

INTRODUCTION,

A gontroversy regarding the use of Coeur d'Alens Laks, Idahc:,
- storage reservoir has existed for several years between the Wash-
ington Water Power Uo. and owners of overflow lands negr the lake
and its tributaries. The purpose of using Coeur d*Alene Lake for
storage is to equalize the flow of low=water periods and to increase
the mean flow durmg such. periods by the release of flood water
stored in the spring, thereby sssiring a preater output of power
from. the Washington Water Power Co’s hydroelectric. plants on
Spokane Rivet. 'The tse of the lake for storage, althfmgh it has
not incressed the maximum water level or the meaximum. sres of
@ lands that may occasionslly be flooded; involves the maintenance of
4 higher water level during low-water ‘periods than would naturally
exist, and the consequent refarding of drainsge is detrimental to
the interests of the landowners, Although the Washington Water
Power Uo. has settled with the landowners, the natural conflict of
interests in the process of settlmg as well as in the management of
-f&m sto‘ra,ge reservmr has fostered 8 grea:t E{aal of 111 feelmg

admmlstmtmn nf pub]lc Iands the conﬁroversy has been placed.
several times befors the department for consideration. A recert
request made of the Geolegmai Survey for certam technical adviee
has necessitated a field investigation, The writer was dotailed to
make this investization and thus had a Favorable opportunity fto.
become familisr with the existing physics! conditions and with the
main features of the con’emversy

Because the situation 1 very complex and.- involves many factors,
concerning ‘which, information is lacking or meaget, it his seemed.
advisable to publish a brief roport. on the conditions and the con~
clusions Teached in order to confribute to s better understanding of

N 1
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2. CONTRIBUTIONS TO HYDROLOGY OF UNITED STATES, 1821,

the situstion and to & proper solution of the many problems involved.

Tt is the purposs of this report, therefore, to present such eonclusions

a3 are consistent with a proper understandmg of these conditions
and to'make constructive suggestions as to Turthér activities.

* The field mvestigation was made dunng the period from May 19
to June 3, 1920, inclusive. About six da,ys was spent with the
settlers &nd their reprosentatives In seeing and considering the
features that they believed deserved special attention, and about
the same length of time was spent in a similar way with répresent-
atives of the Washmgton Water Power Co, The remainder of the
period was spent in independent investigation..

At the time of the visit the stage of water in the lake was at its
highest for the season. AMthough this afforded 2 good -opportunity
to see the extent of lands flooded by the lake at that stage, it wasnot
so fgvorable for observing the character of the soil of the low lands
and other conditions that would sppear at a lower . stage. Two trips
by boat were made—one up Coeur d’Alene River as far as Lane
and the other up St. Joo River asfar as St. Maries. From: St. Maries
automobile frips were made up St. Maries River for 5 or 6. miles
and up Bt. Joe River as fer as Falls Creek, o distance of sbout 20
miles. The drainage projects near St. Maries were" examined, and
numerous interviews were had with citizens repmsenbmg not only
the agmculiaural but various other interests of the region. The
officers and representatives of the Washmgton Water Power Co. made:
full statements respectin
engmeer of Spokane was interviewed regarding the effect of floods
i Spokane.

All persons eoncernsd showed & most ‘helpful disposition in fumsh—-
ing all information in their possession éind in siding theinv restigation in
overyway. The angmeermgst&ﬁ of the Washington Water Power Co.
has collected alarge amount of duta regardmg ‘the physical conditions,
and has ‘made studies and investigations of the different features.
Thie settlers have done much less work of this kind bubhave obtained
considerable inforination coneerning the cultivatlon and productivity
of the lands

Speclal acknowledgment "s due to Mr Fre,d Ierrmk Gap‘é John A :
Nyo, and Mr. M. 8, Parker, among the settlers, and to the officials
and -employees of the Was}amgten Water Power Co. Valuable
infortnation Was obtained from a raport. on the situdtion entitled
“Preluninary report on proposed deainage districk No. 4, Bénewah
County, and deainage distriet No. 6, Kootenai Oounty,” prgpareé_
by L. T. Jessup; drainage engineer, under the direction of Sanuel
Fortmr, e}uef of irrigation investigations, Bureau of Public Roads,
United States Department of Agriculture.

: the attitude of the company; and the city
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COEUR D'ALENE LAKE, IDAHO; AND OVERFLOW LANDS. 8
GENERAYL FEATURES.
TOPOGRAPEY.
Coeur d’Alene Liake is in northern Idaho; in the “panhandle.”
Thls lake, Which hes a few mﬂes f_rem t.he West bounda,ry of the

long and in most plaees frc:m 1to2 lmles wide. The cfnef trlbntames
are Coeur d’Alene and St. Joe rivers, which drain a wide mounfainous
area that extends eastward to the crest of the Bitterroot Moun,t_;ams,

part of the eastern boundary of Idaho. The outlet of the lake i

Spokaneé. River, which flows westward through Spokare and joind
Columbia River. Plate I is a map of the Spokane River basin. |
Cogur d’Alene Liake was forined by the drowning of & narrow,
‘steep%zded valiey by @ dasm of gra,vel that Wwas daposﬂ;ed by 8 glacml
orth‘ The lake ongma,ﬂy exiended several ailes up the vaﬂeys
of Coeur d’Alene and St. Joe rivers, but these valleys have bsen
gradually filled with soil washed down from the mountains and dé-

Dosited by the streams. where the current slackens as the wWater

joins the lake. This ‘material has been deposited not only whers

the niain. current slackens bt alsp slong ‘the margins of the main
cuarrent where the water has spread outward and the current; is not

50 -shrong; Because of this: lateral deposmon the smmediate. Tiver

banks are the highest land between the river and the steep slopes
of the hills that bound the villeys. Decayed vegetat.mn has slso
. -contributed to the enrichment of the lands snd in some measire to
their formation, The lands slope graduslly toward the lake, thus
illustrating the different stages of the process by which they are
‘being built up. As a further incident of the building process small
lakes an(i swamps have been entirely or partly cut off from the
lake atits lower lovels. S
‘The natural low=water elevation of the lake is 2,120 feet above
the sed. The hzghest level that the lake has been hom to reuch

was 2,137.6 feet, in the spring food of 1894, Bstween these two @

levels lies about 30,000 acres, including the alluvial bottom lands
and the lakes and swamps thet at low-water elevation sre not s
part-of the lake proper. This area includes about all the lands that
owe thelr origin to the Process deseribed. Considerably more than
twi-thirds of thid ares is below an. elevation of 2,130 feet and sub-
jech to overflow by high water in. spring o more than half the years:
The sres of the lake st & level of 2,120 feet is sbout 27,000 acres,
Ita depths are generaﬁy gsx'eat and namgatmn s pmctwabie for

1 Galk{ns! 'O, A geelogicalreconuaissaneam worthern Hdahoand. etthwestern’ Mﬂntﬁxla B.A. Geol.
Bligyey Bull, 3343 3251908,
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Coeur 4'Alene Leke and
its tributaries; Coenrd'Alens
and St Joe rivers, ave far

famed for their beauty,

Although msny have de-
soribed them, the dﬁS(’“ﬂ?*
tion by Capt, Johu Mullan s
perhaps themestd ref:{mg,
hec:mm Em a3 tlm regmn

}W the epemtzom i:’?f lmbww
men and by navigation,
{?apt Mullan was on the
' - d'Alens In 1854 o
1862; bupmni:enﬁmg th&

’Waﬂ_; to Fart Bemt{m In
July, 1859, hefirst saiw the.
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COEUE D ?;gz,_mm LAKE, IDAH0, AND OVERFLOW LANDS. b

and there the green sward in which it is clothed "The 'spurs that forin. it either
boundary, gently ¥ising to-ax elevation of s thoussind feet, are densely clad with one
of the finest growthaof fir and. pineto b found in the mounifaing; and, enlivened; ag
it s, with here a camp of hunters and thete the. hght bark cazioe of the Indian, forms
one of the most, beantiful scenes it was gur fortune to meet with in:the Rocky Moun-
tains.  Ithwasin this valley that; 8s early as 1842, the Jesuil fathers chose a.site for
the first of their Rocky Mountain niiesions. A small platest, projecting into- the
valley from the northi, where fine springs gushed from the slopes, on which the forest
lay 88 vet untoiiched by the woodman and a rich virgin soil smiled fa & beguty of
profusion, ¢ultured by the hand of natize alone, ofeted them a choice garden that,
with slight: sttention, should yield abundant fruits. Here they inaintained them-
selves for many years until, ﬁndmg the overflow of the Tower portion of the walley
-entered as an impediment both to-pleasint travel and to thé extension of theirfields,

they removed to their present location on the Uoeur d*Alenc Tiske.,

Spokane River is-a little over 100 miles in length and hes & fall of
about: 1,050 fest. For 0 miles helow the outlet of the lake the river
Has avery flat slopé. It then-drops 40 feet at Post Falls, and it hag

a-concentrated fall of over 140 fset within the city mits of Spokans,

‘The Geological Survey has made & profile survey -of Spokane River

from its mouth to Chamokane Creek, 4 distance of 85 miless
CLIMATE: =

The nearness of the Pacific chan the p}.waﬂ- - win, ds, an d tha
‘topography have given northern Tdah ‘

tude indicates. The following: té;ble V téken fmm - e:.repbi;tsr of ¢ ﬁhﬁ,
United States Weather Buresi, shows a summary of tempemture:

records ab St. Maries, Tdaho, which is representative of the region
considered.

Swnmidry of temperdtitre reeords, in degrees Fahrerhiit, at. 8t Meries, Tako, for 12 yéars,

[ATttude; 2,063 feat.]
{:3an. | Feb.| Mar. | Apr. {May. [June) Fuly.] Aug.| Septs| Ock: | Nov.| Dec. Iﬁl‘;‘l
Uomloml owl el el e el sl owl sl o
el el gsy Sl a7 sl sl Bl —8f el s
_‘39..;0 :é?'-'-;.i.' B2 60N %.Q‘ 568 | 5%z 5,89 (39,1826 | 478

As shoWn by the follomg f;a,ble the pa,rt of the year that s free
from frosts is 50 shorh thab for the best results crops of quick growth
must be selected and raust be plinted ss soow sy the danger of frosts
is-overin prder to insure #slong & growing season a8 possibles

Frost data ab 8%, Mm,‘ Jddhos

4 ' sk_ane River basin, Wash,, an oty Day. Rwax Basin, Dreg:s:
u‘ S Gﬁol Burvey Witee Bupply Paper 373, pls; 13, 1015,
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The table below shows the mean wonthly precipitation at St
'Mames for a period of 12 years. During this period the anntal
precipitation varied between approximate limits of 24 and 34 inches,
with 5 mean annual armount of 28.82 inches. The mean precipitation
for June, July, end August is 3.94 inches, but in many years the
amount will undoubtedly be less than this. Although the precipi-

tation for the yearis fairly plentiful, the comparatively low rain-

fall during the growing sesson makes an guxiliary supply of water
advantageous, if not necessary, for the production of many varieties
of crops om lands that have no other supply than rainfall. In
winter the precipitafion in the mountaing is in the form of snow,
which except for meltmg caused by ocoasional .chinooks tends to
sccutulate until spring.

Mean. monthly pmmp'&tamon, i aniches; 465k Marwsz Idaho, fmv o period of 12 -years:

ciriimnsmnee. . 98 1 AUGUSE.. .. - 1,08

Comiany 203 September- - o ces 146

- on s 2.84 OC‘EOI}GI : S R R 2 32

iimsenzze  LT76 | Novembet. ... i 441

3 wgen e 2,82 | Degember. ... i s e 35

€ s o SURDURR %7 4 _ - i

111 APPSR 1 ) S AGUBE. o .o s v s 28082
STREAM FLOW.

Records of stream flow have been maintained for many years on
Spaksme River at different points snd for shorter pemods on Sorme
of the tributaries of Coeur d’Alenp Lake. W
1evels of the lake have been nidintained since 1903
are: published ‘in the watet-supply papers of the United States Geo-

Iogmal Survey and are readily available. Tnasmuch as these records
are voluminous, they are not inserted in this report, but some-of the

more important facts ohtained from them are:showi below:
Flow, w second-fedt, of Spokam River at.Spokane, Wash,

Mazimuin fow: B
. B T 7 RSP - ¢ .1
May Y1 1917, oo mmnnas i e i wevmnn 41,500

Minfnm. flow:

Prior fo storage operation-{Sept: 30, 1905). .. mioenin mae 1y 2D
Subsequent, to st@mge operatio e AL T00
Mean annual flow.. 7,400
400

Estimated average: mﬂow bei:ween Post

_ Water léfvei an feet, of: Goeu:r d’Ang Lake.
Maximium elevation:

¥

MY B, 18+ eeeeee oo m e

May 17, 1917 (secon,d haghest} s 2,135,
Medn of anmml aximIm elevatmns,.lﬁﬁ&-«lﬁ% v s s s 23 100.
Minimum etevation:

Prioriostorage operation.. .cviwss s ves aws - 2,110. 9

Bubsequent to storage ﬁperaf.lon. . - 2,120,562

A Vanes Yielow this; bt this i aveasonablositiniate thhe ﬂow‘chat caribe mamtamad

These records
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COEUR D'ALENE LAKE, IDAFO, AND OVERFLOW LaANDS. 7

The chief source of run-off is the melting snow' in the mountaing,
and consequently the hlghe&:tx stages of water occurin spring. Chinook
thaws canss oeeasional rises in winter. A good exanuple of such a rise
is that of January, 1918, when the lake reached & level of 2,135.9 feet,

the same as in May, 1917, the second highest level on record. The "

records indicate that rises of such magnitude in winter are rare.
RESOURCES AND INDUSTRIES.

The économic importance of the streams and lakes of the eountry is
woll illustrated by Coeur d’Alene Liske. This lake has tsken &
prominent part in the development of the region in which it lics snd is
'hkely 1o take & more prominent part in thefuture, Tisfirs Important
gervice was in furnishing a means of economiesl tfanspﬁrta,tmﬁ prior
to the éonstruction of railreads. Tt continues 4o be of service in this
respect, although railroads are now easily accessible from most of
the regmn At the present time:a feet of steamersis. operated on.the
lake, maintaining a daily service from Coeur d’Alene to St. Maries
throughout the year. In 1917 the traffic was reported to consish of
150,000 passenpers and 60,000 tons of freight annually®  Coeur
d’Alene Lake and its connections that are now navigable lie wholly
within the State of Idaho, and conseqnenﬁly the United States
Government may not in the near fubure exercise the suthority ever

the Iake that it has over waterways utilized in interstate navigation.

A large quantity of timber niear Coeur d"Alene Liake miskes hlnbem:ng
an 1mporbant. industry of the region, and the lake and it tributaries
are used extensively for floating logs to the sawmills. The summer
cottages about; the border of the lake are s noteworthy feature of
development in the region, and the nataral besaty of the ke and ifs
envirgns may be counted as a valiable asset,.

Although the resources and industries just meritioned dre more of
Tess dir ctly involved in the present discussion, the resowrces with

which this report is primarily coneerned ave those of agriculbure and -
of stordage for the development of power. More than 20,000 acres of-

overtlow land, the origin of swhick has heen explained, hes along St,
Joe snd Cosur d’Alens rivers. Near St. Mazies-about 2,000 seres has
beeti diked, drained, and put under cultivetion. As would be ex-
pected of lfmd.s form.ed a5 these have been, they are very pmductwe,
A county farm bureau has been organized; and under the supervision
of & county agmcu}tural agent assigned by the State sclentific tests
are being made to deterniine fhe varieties of erops best adapted to
the lands. These tests show that the lands ave well suited to track
giirdening, a type of development that would maks them very valua-
ble; Other factors that make the Jlands veluable are the rela.twe

s Aeher, A H,, Repert on premmnm examinatwﬂ of 8L, M“a.rysand St Jee nvars, Tashio: Bﬁﬁl Gong ”
Od-sies., E Boc. 1816, 1017,
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8 CONTRIBUTIONS TO HYDROLOGY OF UNITED STATES, 1921,

scareity of agricultural lands in northern Idsho; the nearness to
‘Spokane and to the mining towns and other good markets of the
raountain region; and the excellent transportation facilities, both by
rail and by water.

The landowners are interested in the establishment of two drainage
districts—No. 4, Benewah County, and No. 6, Kootenai County.

These districts include lands below an esleva:bimi of 2,138 feet; and

their areas are given by M. S. Parker, consulting engineer for the dig-
tricts, a9 10,056 and 15,729 acres, reﬂpecﬁwely Additionsl aress of
Jands at higher elevatlons would be adapted to combination asfarm,
units with overflow lands and probably.could not be farmed so
-advantageously unless they were combined.

Dauta are not available to answer conclusively the question how the
productivity of the undiked overflow lands would compare with
the productivity of the diked lands. Considerable areas on. Cowur
d’Alene ‘River have been covered with depomts of lead compounds
washed down from the tailing dumps of the mining districts, These
deposits have killed the vegetation and hove left the lands Ta an

unpxoductm state. The mining cﬂmpames ha’s’e settled th@ result—'

have baught the damaged lands outrxght Thoso who: dre familiar

‘with this condition believe that the lands could be restored 4o praduc—r

“tivity if the deposits could be kept off the lands for two or three years,
"The character of the soil of the lands nearest the mouths of the

~rivers apparently should receive further investigation. The process.
by which the lands have been built up would favor the sortifig of the
material deposited to o certain extent, so that for this and other

Teasens ineident o the different conditions to which it has been
aubjected the soil of the lower lands is not neeessarily equivalent
to that of the Jands farther up the rivers. Answering questions of

this kind would be an sssential part of such an investigation asshould
he made before sany extonsive scheme of reclamstion is undertalen.

The value of the lake as a storage reservoir i ¢onnection with the
development of water power arises from the fact that a dam of
relatively low helght will store a great amount of water and from the
further fact of its strategic location at the head of a stream. with grea:t

fall. "Water power that can be developed from stored water as it is
needed has & much greater value than water power that is limited by
‘the flactuations in the flow of a stream. Water power from storage
enables a power company to contract to supply a larger amount of

power tbrcughout the year than it could contract to supply withou$

storage, and the measure of the increase is not the kilowatt-hours

derived from. the stored water alone, but the kilowstt-hours derived
fmm thﬂ s‘i;ored Water a.nd %rhai; pa.rt’ of iiha na;tura.l iﬁow Gf ﬁm strea,m.
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COEUR D’ALENE LAKE, IDAHO, AND OVERFLOW LANDS. 3

storage. With the storage now developed by the dani at Post Falls
it is probably practicable to develop more than 80,000,000 kilowatt~
hours & year that would not be developed without the storage. This
is'nearly two-thirds of the electric power used by the Chicago; Mil-
waukee & St. Panl Railway in the operation of its lines over the entire
Rocky Mountain and Missoula divisions, a distance of 440 miles.
On ‘the assumption that 3 pounds of coal would produce 1 kilowatt-
houz, it would take 120,000 tons of coal a year to produce the power
made possible by the storage now developed.

In the ahove caleulations consideration is given not only to the

_ water power that is now developed on Spokane River, but to the

water power that it is estimated will ultimately be developed.

Obviously the extension of agricultural development conflicts with
the extension of storage development. Both have merits that deserve
careful considération, and:in considering them proper atbention must
be given to the-other resources and industries that are concerned.

HISTORICAL STATEMENT.

The first white settlers in the Coeur d’Alene region were Jesuit
migsionaried, who established & mission & short distance above the
wmouth of 8t. Joe River. Ca,pt Mallan ® gives thé date of the estab-
lishment as 1842; Baneroft ” gives it as 1841,

In 1846 tho misdion was moved to its present site on Coeur d’Alene
River because the overflow in the lower portion of the valley near

old site: was objectioniable. Tn 1858-1862 the Mullan military
road wis constiicted. Spokane was settled in 18727 Frederick
Post proba.bly first developed Wwater power on Spokané River soime
time prior to 1876, for Bancroft® states that in that year Post was
induced by the:s _ettlers at Spokane to remove his mill frons Trent to
Spokane Falls by a gift of 40 sores of land and water-power privileges,

In 1879 Fort Coeur d’Alens; afterwsrd Fort Sherman, now sban-
doned, wag established at the outlet of the lake at the presént site

Gf Coeur d’Al ne_ In or abeut 1880 i;he raﬂroad reached the regmn :

grea.ter a&:cessﬂ’}ﬂliay Of the reg:lon aﬂ’orded by t;he raalroad and beca.use

of mining discoveries and developments on the branches of Coenr

d’Alene River.
"‘G.i")il d’Aiane Lake and the 1ands surrouradmg lt wete mciu&ed

ﬂep Bk s 336

g emit 1, ."ﬂ;, Histeryof Washington, Idoho, and Moniang, 18!5-»—1889, 1. 562 1890,
B BT, e 390,
4 Tdem; p- 301,
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10 CONTRIBUTIONS TO WYDROLOGY OF UNITED STATES, 1921,

homestead. entry in aceordance with the provisions of section 22 of
the aet of March 3, 1891 (26 Stat. » 989). A further cession was made
by -agreement, of Fe’{)mary 7, 1894 and the lands were opened in
accordance with the provisions of section 14 of the act of August 15,
1894 (28 Stat.; 286). The act of June 21, 1906 (34 Stat., 325), made
provision for- suxveymg the diminished Teservation, aﬂt)ttmg lands to @
Indians, and opening the unallotted lands to hamestead entry.

The land at Post Falls on which the present power plant is situated
is owned by the Washington Water Power Co.,successor to Frederick
Post, who obtained it from. the Indians in 1871 the Indian grant
being vonfirmed by the act of March 8, 1891, a,nd patent issued in
1894. Prior to 1891 dams in the three chanﬁels at Post Falls were.
constructed by Post,but they affected the level of the lake very little
and probably not at all. New dams were completed by the Washing- @
ton Water Power Co. i June or July, 1906. (See PLII) The new
dams (hereinafter veferred to a5 a single dam) have a greater discharge
capacity than the old dams but are construeted with control gates
that-allow-the water to beheld up to an elevation of 2,126.5 feet and @
:graduaﬂy released as the low-water season advances. "The water
‘was first held in the summer of 1807. From. July 1 to Oetober 1.of
that-yéar the water level of the lake averaged about 3 feet higher
thein in. the same period in 1906, owing mainly to the new gontrol
operstions. The éffect; of the operation of the new works on the
‘watet lovel is discussed on page 14.

_ In holding the water to & higher level the Washington -Water
Power Cb: at first relied upon its legal right to-overflow lands because
of its suceessorship o the grant of water-powcr piivileges apguired
by Post, by and with the consent of the United States, and because @
of the slleged inferior character of the lands, The company main-
tained that it had the right to overflow the lands and that the owners
had no legal rights to recover damages. In Gaskill ». Washington,
Water Power Co. (17 kdaho, 128), the Supreme Court of Ydaho held,
on'October 28, 1909, that the power compiuiy had waived the aﬁbcwe—
mentiongd :ught as & defense and that it bad invoked condemnation
procedhire ag .means of securing the nght to overflow. On March 28,
1911, the Supteme Court of Tdaho held, in W&s}nngten Water Power
Co. ». Waters (19 Idaho, 595); that the construction. of a dam in
Spﬁkana River at Post Falls and the i inerease in storage thereby for
use.in the low-water sesson for power purposes constitute s public nse
within the contemplation of the Sts,te laws granting tha right of
ominant domain.,

Boon after the lake was first used as a reservoir the corpany under- @
took surveysof the lands below an elevation of 2,128 feet. Although
the company was maintaining that it had a legal right to overflow,
in 1907 and 1908 it stquired 'many -easements from settlers by @
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COBUR D’ALENE LAKE, IDAHO, AND OVERFLOW LANDS, i1

purchase at about $20 an acre, such easements generally” giving
overflow rights to-an elevation of 2,128 feet.

~ On April 27, 1908, in pursuance of represenfations made by the
Interior Dep_&rtment and representatives of the Washington Water
Pow;ar Co-, a 'bﬂl was mtroduced in Congress by Hon Burtan L

easements on the aﬁ:’ ected 1zmds in Coem‘ d’Alane Indmn Reserva,iimll
Later;, however, because a strong local sentiment was fouind against
the passage of the bill, Congressman French took steps to have it
withdrawn from further consideration, and this was dong sbout
December 20, 1908.

On January 25, 1909, the company applied to- the Departinent of
the Tniterior for permit te overflow the Indian lands uniderthe act of
February 15, 1901 (31 Stat., 790). The permit was granted on
Rebruary 22; 1909, on condmon that the company would pay $1.25
an sere for the Indmn lands flooded, and such payment; amounting
to $7,801.25, was duly made:

In pursuance of protests miade by settlers to: the- Seerefsary of the
Interior &gamstr the continnance of the permrt, proeeedings .
initiated in Apnl 1909, that culminated in a hearing befﬂm the
register and receiver of th.e United States land office gt Coeur ¢’ Alene
extending from December, 1909, to April, 1910, As g result of the
hearing an order of revocation was issued op July 29, 1910, but the
company ‘immedistely filed o motion for review of the deczsmm arid
of. Aprﬂ 21, 1912, the department issued ar order in which the
revoking ﬁrder was “yocated and set agide.”

As shove noted, the Si tpreme Court of Tdaho held, March 28; 1911,
that the right of emitient domain wmight be znv‘okeéi for 1&nds o
Coeur @’ Alene Lake flooded by the storage operations. Exclugive-of
lands in the former reservation covered by the Interior Department.
permit (including Heybum Park); the right to overflow to an eleve-
tion of 2,128 feet has been acquﬁed for approximately 9,000 acres-of
private lands, of which about 1,000 seres-was cﬁﬂdemned It is to

be noted that the department’s decision sebting sside the ordsr of @

revacatm;cl was pob inharmonious with that of the St&te GOUEE I
‘ ‘miing the public purpose of the eompany’s- operations shd its
mght to condemn private lands.

In pursuance of the provisions of the act of June 21, 1906;
| servation lunds, the proclamation of May 22 19 (3' S‘bat |
2494), . Was :tsaued This. proclamation provided sp@mﬁeally for th«e
opénmg of lands to settlament and entry, including & dmwzng begin-
ning Avgist 9, 1909, receipt of applicationfor entry begmning Aprl 1,
1910 a,nd general settlement and entry beg September 1 1910 -

a_,b_,out 2, 12__1 ,feet Mos_t c}.f the lands _cﬁv.ered. b}{ the_ pemt ware
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they wel's effeetwe}y dramed was questmnable The homestea&mg
of these lands, which by governmental notice was subject to the rights
of the Washington Water Power Co. under the overflow permit, wis.@
thus &ctu&]ly in progress during the period between: the issuanse and
vacating of the order revoking the permit when the order was vnder
review and-when it still might have become effective from the-datoof
igsuance. Some settlers perliaps were led to believe that the rights
of the power company were dead; and relying-on this belief, which
later proved to be mistaken, they have suffered injury and loss. @

PHYSICAL CONDITIONS.

Coeur d’Alene Lmke is a part of the watercourse system through
which the water of Spokane River passes ou its way 0 Columbia
River and the sea: Like any watercourse its level rises and
general relation with inereases or decreases in the flow of water to be
carrzed Reccxrds of th,e Geoiogmal Sm'vey Shaw ﬁha.t n 19&4, 1905

Ty was 9 1 feafj on Qoem' d’Alene Lake a.nd 7.6 feet on S}_)ﬁkane Rwerz;
at Spokane. Doubtless. the range of stage is greater at some placeﬁ;
on Spokane River than on the Jake.

The lake is tnlike an ordinary river channel, however, in its large.

amount of snrfa,ca area,, Whmh mtroduces the factor of storﬁga 1o

ﬁow :Erom the }&ke would alwa.ys e.qual the mﬂow The general

rolling inffuence of & laks upon a watercourse is too well under=
stood. to regiire 1n extended explanation, and therefore this phase
of the sub;ect will be trested only briefly.

When unaffected by storage manipulations the amount of flow
out-of Coeur d'Alene Like depends. primarily-on: the stageof thelake.
Other conditions being unchanged, the samie smount of water will
pags oub at & certain stage of the lake, say 2,180 feet; in one year as
m gnother. If the mflow to the lake becomes grea;ber than the
outfow the stage of tho lake and the outflow will i inerease, and the
outflow ‘will inaintain o definite relation to the stage. If theinflow
continues constant in smount the outflow Wﬂl in time become. equal

. to the inflow; acondition that would be much more-promptly attained
in an ordinary river channel. A part of the inflow has been used to
raise the level of the lake, so that up fo this point the total volume
of wflow is greater than the total volusie of outflow by the: avount
of stich storage. If the mﬂnw decreases the order of adjustrent
will be réversed.

It may be onsidered i;ha,t as the inflow increases or decreases the
outflow is continually striving to become equal fo it; which merely
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COEUR D'ALENE LAKE, TDAHO, AND OVERFLOW LANDS. 13

mioans that the watercourse is trying to operate as: mueh as possible

like an ordma,ry river channel. Because of the intervention of the
storage Influence, however, the sudden flnctuations of the inflow are
reflected in the outflow only in a greatly reduced degree. As sbove
indicated, if the inflow remains at approximately the same amount
for several days the outflow may have time to become adjusted to it
X the inflow 18 large for a considerable length of time the stage of
the lIake will tend to iucrease until the lake ean discharge from the
outlet the quantity of water that it is receiving. The direct relation
between the inflow to Coeur 4’Alenie Lake on the one hand and the
stage of the lake and the outflow on the other is a fundamental fact
that it is very important to understand in the cousideration of
problems dnvolving amy changes in the regimen of the lake.

The general details-of both the new and the old works at Post Falls
are shown on Plate IT. The river has three channelsat this place,
and originally the vestrictions to the flow caused a lakelike expansion
imedigtely above the falla at low-water stages. Capt. Mullun's
réport states*® that the high-water mark at the falls was 18 feet
above thelevel at the timeof the examination made thelastof August;
1859, At the time of the constraction of the present works a bear-
trap dam and & system. of Taintor gates were installed, and the'main
north channel was eehS1dembly enlarged by the excavation of vock
at the side, as indicated it the diagrams. As would be éxpected

from a comparzson of the details of the new and old works, the flood’

dlsehm-ge eapacity is now considerably greater fhan’ 1%3 was with the
otd dam.

The method of operating the danm at Post Falls as veported by
representatwes of the Washingtori Water Power Co. is as follows:
When the spring fise commences all the gates at the dam: are-opened
wide to give the maximum discharge capacity: As soon as the lake

falls; to an elevation of 2,126 feet: or theresbout the bear-trap dam is

2 & gates gre manipulated so as to maintain the
water level 48 nesr 2,126.5 feet as possible. As the low-water season
advances the stored water is gradually released as need requires.
When the autumn rains commence & small amount of stored waber
is acournulated for use in the pemods of low water that occasmnaliy
oceur-in winter.

The records of the How of Spokane River at Spokane and of the
stage: of Coeur d’Alene Lake, published in the water-supply papers

of the United States Geological Survey, furnish a basis for investi= .
g&tmg the maxnerin which the gatis at Post Falls dam haveactually

been ‘operated. The outflow from Coour d’Alene Lake under natural
cond}txons dep&nﬁs primarily onthestage of thelake. Except at the
Vel 1 o flow st Spokane may be eonmdered as essentmﬂy the

 gigige—pe 3
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14  CONTRIBUTIONS TO HYDROLOGY OF UNITED STATHS, 1921,

same as the outflow from the lake. Sufficient records have.been
obtained at times when it was known that manipulations of the
dam were not influencing the level of the lake to indicate the normal
relation betweeon the stage of the lake and the outflow. Tf at any
tivhe this relation does not exist-and other a.dequate explanation does
ot appear, it ‘may be assumed that the outflow is being affected by
the dam, The time at which the bear-trap dam was lowered niay be
ﬁamsfa(;tonly checked mercly from analyzing this relation and coni-
paring the flow at Spokane with the level of the lake. Normally a
sudden decrease in discharge at Spokane should reflect & corre-
sponding decresse in the level of the lake, but when such a decrease
is accompanied by risé in the Jevel of ths like or when the lake
maintains astage thatisnot in normal relation with the-decreased flow
it is generally convineing evidence that the control of the outflow
from the lake by the Post Falls dam has begun. Of course the
control of the flow frora the lake necessarily interferes with the
normal relation between the stage of the lake and the outflow:

A study of these data, which are available to anyone because
they are pubhshed Giovernment records, shows that the W ashington
Water Power Co. has operated the dam, except possibly in one year,
i acoordance with the procedure above set forth., The records
indicate that in the spring of 1909, the third year of the operation
of the dam, the contrel of the lake by the dam was begun when
the lake level was about 2,128 feet. In all other yesrs the contvol
was apparently begun: When the lake Tevel wis approximately 2,126
feet or below.

The highest discharge of Spokane River at Spokane prior to the
constraction: of the present dam and since regula.r records of the

Tovel of the laks have been maintained occtrred in- 1904, when the

lake reached @ height of 2,132.8 feet. The discharge of 1904 and.

the actual discharges tueasured at Spokane when the lake reached

2 height of 2,132.8 fest at times singe the construction of the present:

dam are lsted in-the following table:

Discharge, i seconidifest; of Spokane River ot Spokane. at tinves whenthe letel of Coerir

@ Alene Lgke was Q,ﬁz.x'?féei;
Priof to constfiction e’f-’p’r’esmtdam"
1904 Vi m --1--:-"-‘;.:";-..'-- LR PP W R A S e e m
Bubsequent - to constriction. oi present. dam

191718 (win
Average.. .o e S
The differences in dlscharge n the different years are.so small as:
to be msxgmﬁcant Similar comparisons made for lake levels down
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COETR D’ATENE LAKE, IDAHO, AND OVEBFLOW TANDS. 15

to 2,128 feet show only differencés that are also insignificant or that

are plainly due to other factors than the effect of the new dam.
The results sre consistent with the conclusion that the outflow from

the Iake at levels above 2,128 feét has not been appreciably changed -

by the present Post. Falls. dam

At first thought it would. seem that if somie stored watér were

being held in the lake by the dam at thé beginning of & flood the
lake. would have less eapacity for aceunation of more stored
water and therefore would rise to a higher level than it would if
the stored water weie mot being held. This is true theoretically,
but considerable: study of the conditions. of flow that have existed
shows that any Incresse in flood stage from this cause has been and
probahly will be inappreciable; even though storage shopld be main-
tained fo-a higher level than at present:

For-exatmple, 16t two cages be considersd in each of whick the infle

in, the lake atthe. beginning of g flood and in @) say 3 feet of stored
water is being held. In (2) when there are signs that a considerable
rlse has beg’lm the bea,r»-’tra,p dam and T&mtor ga,tes un&er pro’per

&etemmed jpmma,rﬂy by the helﬂ"ht of the lake Because the Ievel
“of the lakein (2) i hlgher thanin (L) the outflow will be ‘correspond-

ingly greater, If the: outflow is greater in (2), but the assumed

inflow Is the same, the excess of storage of (2) over (1) will bereduced.

Ag'the excess of storage is reduced the difference in lake level between

2y snd (1) will be reduced, #xd the excess of outllow in (2) over

that m (1) will decrease correspeﬁdmgly. As o resilt the excess

of gtorage of (2) over (1) will be steadily reduced as tithe goes on,
but by amounts that will be successively smaller for equal intervals
of time, Reduction in the excess of storage means that the lake
levelin (2) will gra&uaﬂy approach the sumeheightasin (1). Compu-
‘tations Indiewte that in afew days a differertce in lovel of 3 fest at the
‘beginning of & rise will be reduced to sn amount thit is practically
nappreclahle
 'The situstion ‘may also he tonsidered in the. Iight of the prmclple

previously stated that under natural eonditions the outflow is- alWays
striving to adjust itsell to ‘the inflow. In any rise the outflow in
trying to keep pace with the inflow would practieaily overcome the
handmap incident to any probable amount of storage and would be
practically in the same position at the peak-of the rise that it would
‘have been in if thetehad been no storage: at the beginning.

A sudden high rise stich as that in. January, 1918, would ‘be most
likely to show the effect of initial storsge because t}ie outflow might

have insufficient time to “catsh up”’ with Tts:nornal position. - How-

How
to the lake is.the dame frori day to day, but m (1) thereds no storage
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aver, just before the flood of January, 1918, the level of the lake was
cons;tdem’bly lower than notmal for the sesson of the year; even
prior. to the construction of the present dam, snd therefore the
repxiroum height of that flood was not mereased because of storage.

A study of fs’he stream-flow data indicates that in any year storage
o o Jevel of 2,124 feet on December 14, the approximale: date ﬁf
heginning of ﬁhe fvod of J&nuftry, 1918, would provide suffici
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of assumption was nedessary in the condputations on which the esti-
mated hydrograph was based; but 1t was of such a nature that the
result may be considered substaniially eccurate in showing the general
fendency of adjustment. It indieates that by Devember 31 the
difference belween the estimatod lake level and the ackual level
would be less than one-tenth of & foot, )
Similarly, figure 3 shows the actual hydrograph of the flood of May,
1917, and the estimated ydrograph on the agsumption that the level
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Fraogan Jo-omparison of actisal hydrograpl for Ndlgnts 6f CostrdrAlede Lakeln Noud:of May; 1917,
and estimaded hydrogranh sssurning storage in Take tolevel ot 2 3200 foet of April6,

of the lake stood at apelevation of 2,126.5 fost on Xpril6, By May 10
the difference babween the estimuted Tuke level snd the setual Tevel
would have bean less then one-tenth of a fook, Of eourse, no condi-
tion: is concetvable that would necessitate that amount of storage at
that seaspm; and the only purpose of the assumption iy to fest the
prineiples that are being disousasd. '

Beeause of the reusons and facts above prosented the conclusion
s roached that theoperdtiot of the Post Falls darm has nobappreciably
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affected the natural level of Coeur d’Alene Lake above an clevation
of 2,128 feet. For all practical purposes it may be considered that
any rise of the lake above that elevation would hive ceetirréd svén
if there had been no control works at. Post Falls,

The effect of the present dam on lake levels below 2,128 faet during
the summer is graphically represented on figure 1 (p. 4), which shows
the average dates on which the lake reached certain levels befors and
affer the construetion of the present dam. Records of the stage of
the lake began in 1903. Of the four years for which records are
gyailable prior to the operation of the present dam—1903; 1904, 1905,
and 1906-the last two were abnormal in the low stages that were
reached. The years 1905 and 1904 were falrly representative. in the
amotnt of flow durmg the sumier, and consequently the curve illus-
‘trating conditions prior to the copstruction of the present dam is
‘based on the records for those two years.. The eonditions after the
construction of the dam are based upon averages for the years 1907
to 1916, inclusive. These are all published records of the United
States Geological Survey.

The svérage date of the first killing frost.at St. Maxies for-a period
of 12 years was September 14. (See p.5.) Thisds a fair index of
the end of the growing season for crops in the Tegion that i being
considered; Figure 1 (p.4) is designed to show the length of time,
pricr to September 14, that lands at a certain elevation and under
average conditions have been.above the water level of the lake, befors
and after the-construction of the présent dam.

¥or convenience of comparison the lake aress at-different eleyations
are also represented on ;ﬁgure ‘1. These aress were determived by
J. C: Stevens, consulting engineer for the Washmnton Water Power
Co., from al] gurveys mnd duta in the possession of the company.
'The ﬁgures have been chedked sufficiently by the writer to show that
'they are in reasonably close agresmnent with available inforration.
Although. more detailed knowledge may change these figires, such
changes probably would not modify the genersl conclusions reached,

Unless conditions are favorable during July for crop growth the
sgason will be too short to méature a crop of any kind. On figure 4
is a.comparison of the elevations of the watersurfacs of Coour @’ Alenie
Lake on July 1, 15, and 31, before and after the constrietion of ‘the
‘benr-trap dam, ‘and the land arens overflowed at ditferent elevations
above 2,120 feet, the extreme lower-water level of the lake prior to
the construction of the present dam. The ateas shown inslude an
undetermined area of water surface; such as Jakes and swarips ‘bhat
«aré -cub off from. the main body of the lnke as the level falls. (Ses
b 8.). The proportion of such undetermined. area is so sruall thit
in the absence of more accurate data these areas may he eensldereﬂ
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k)

reasonably indicafive of the rela- g

tive distribution of Jand areas at
the different elevations.
Theeffect of liolding the water
of the lake at a certain level s
niohconfined o the lands below
thit level,  As the lake falls the
lands that are oxposed ave left
saburated with water. In order
o drain off from the soil, the
wratar Jaust overeome a certain
afaount of resistence from the |
goil part s and therefore must x
have soms fall to create o flow.
Consequently, the <water table
ot the surfuce of the saturated
soit will slope upward from the
water surface of the lake. It
mpy be cbserved from the dia-
frm;n:m on ﬁburg 4, *‘a}hai; t;inough»
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figure 4 can readily be made for later dates in the season by refer-
erice: 30 the data on figure 1.

The foregoing deductions point to the conclusion that the use of
the lake for storage has introduced factors that would. cause a serious
'wa,ter-loggmg of the overflow lands. The Washington Water Power
Co, maintains that this effect does net extend above an elevation of
2,128 feet; to which it has flowage rights under the permit. The
writer doessnot undertake to say whether the effect extends above
‘that elevation.. However, unless the Water—logged lands were drained
and diked to protect them against the spring overflow, they would
not be valuable for a.grwultm‘e because they could not be worked
‘before the later part of June in average years. Although their con-
dition. would be favorable to the production of wild hay, and in
seagons when the lake level fell early enough crops such as oats oF
potatoes might be raised; the value of the lands for agriculture of
this type was very matemally reduced by the use of the lake for stor-
age. The truth of this conclusion was supported very strongly by
the statements of the settlers.

IMPROVEMENT MEASURES.
FUNDAMENTAL PRINCIPLES. .

. Various proposals have been made for the modification of the
natural, conditions of Coeur d’Alene Lake and the ovverflow lands in
order-to secure a.more extensive utilization of the resources. Storage
has already been employed to & conSiéerable extent, for the develop-
ment of water power; and & number of diking projects hawe been
undertaken. It is & natural tendency for the different parties to
constder their own intérests most iipertant and to desire to-change
¢onditions to suit themselves, perhaps with inadequdte regard to
the other resources involved and to the interest of the public. It
is in the public interest that the resources of Coenr d’Alene Liake
should be so developed as to afford the maximum possible benefit
o all. In so far as there is conflict between the different uses, the
use sffording less benefit should give way to the use affording greater
benéfit. The resources involyed are of great value, and the situation.
dem&nés that any plan of improvement undertaken should be
approved by & proper governmental ageney as in accord “with best
public poliey.

The United States is intimately concerned in any changes on the
lake because it is & riparian Gwner upon: it and because of the inter~
state aspects involved in the utilzation of sto::age for the develop—
ment of water power. 'The State of Tdaho is interested because it
cimms mﬂa tc: the-bed of the Iake belo‘w the naimml h]gh-water maark H,

A Ca]hmm E Pmme {% Idahu, ?iﬁ)
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and for various other reasons incident to the fact that. the lake is
within its jurisdiction.

The possibilities for improvement on Coeur d"Alene Liake should be
studied in a comprehensive way, and a plan should be outlined. that
will assure the ultimate realization of the maximum possible benefit
and enjoyment. 'Thereafter all improvements made should conform
to ‘this plan, Such a plan to be most successful would require the
cooperation of all interests; including governmental agencies: as well
a8 the individuals and the organizations concerned. Considerable
study and thought have been given to available information dealing

with the subjéct, and it is the attempt here to give a composite |

picture of this information in so far as it bearsupon the determination
of a proper plan and policy of development

maovxmm OF THE OUTLET OF COEUR D’ALENE LAKE,

For many years it has been recognized that the alluvial bottoms of

Bt. Joe and Coeur d’Alene rivers would be henefited for agriculture
if the outlet of Coeur d’Alene Lake-could be fnproved in such manner
28 to relieve the lands from the damsage of overflow. Capt. John

Mullan was the first person known to consider this };}mblem Tn his,

report-on the constmctzon of the military road through this region 3
he statos: :

Theoverfow of the Coenr d’ Alene and S, J osieph Yivird and the means of preventing
it a.sibject to which I have given much attention; and having mede surveys; both

in high and. low water, T have been enabled to mhect migny facts and date, which

¥ will froat of at preaterlongth ata futire point of Ty report.

‘Blsewhste in his réport™® in discissing the agrienltural, lands alon,g
the line of the military road he states:

Orie of the largest bodies of good Tand 3s in {he valleysof the St Joseph.and Coetir

d?Alene, and if these valleya are'once drained, a body of 40,000 acresof the finest:soil
ini-the ‘world will be :
overﬂow caa:i be pr

- Bog g_ ﬂleoulymethad
ot‘ accomp ] ' , ould be done durmg 4 lew Bbag of water. The overflow i
.,alnne seeasioned in the ‘highest stages of water; when the mouth of the outlet of the lake
is niot capacious encugh to dischargs the volume of water sent into it by Hsfeeders.

......

Capt. Mullan’s sstimate of the cost of improvement was apparently

based on-erroneous knowledge of the conditions at the outlet. Theo-
dove Kolecki, a topographer of his party, who was sent (Aug. 27 and
:28 1859) to reconnoﬂ}er Post Faﬁs the;l cailed L erFaﬁs of Spokane

mMunan-fa‘tﬂm,op cﬂ:,p 18,
Bldem,p

% 1dem, . 210,

i edw-soﬁ 6 gnd 8 ieet deep'and a8 biack i ceai Tins .
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maatter of faét the fall at low water under natural conditisns is hﬁﬂe
wore than 1 foot to the mile. The assumption that the improvement
work would consist mainly of reck blasting was also erroneous, for
present information indicates that the wmaterial below the outlet
is gravel for several miles. Nevertheless Capt. Mullan’s proposal
possesses historical interest. . _ -

 The scheme of lowering the outlet has been considered at different
times by groups of settlers and others. In 1905 T, A. Noble, enginecer
of the United States Reclamation Service, proposed & scheme that
involved, among other things, the enlargement of the charnnel of
Bpokane. River from the lake to Post Falls 56 88 to fhske it possible
1o lower the low-water level of thelake 16feet. 'The eost of deepanmg

and widening the channel was estimated at:$3,000,000; but the writer
has been unsble fo find data that would warrant placiog ‘much

velisnce on the aecuracy of this estimate.
1t héis been in the interest of the Washington Water Power Co. to

‘make studies of the feasibility of 10wenng the outlet as a means of

developing storage capacity, and since sbout 1912, when such studies
were started; a considerable amount of information has heen collected
by the company. It isunderstood that the conelusions véached from
these investigations. induced officials of the company to express them-
selves in 1915 as favorable to undertaking the dredgmg of the channel
of Spokane River so as to reduce the low-water level of the lake

about-4 fess, provided that the owners: of property on the like weuld.

complete the project. The proposal was not agreeable to thesettlers.
Dramage districts for the reclamation of the flooded lands have

secnre without cost to the powsr company the rights necessary to

been in process of organization within the last three or four years.

In 1918 a project was planned for enlarging the channel of Spokane
River for about 12,000 fest below the eutlet by widening in places
. and by the remev‘al of stiags and other obstructions so as to' inicresse
the flow at flood stages. .A4 the time of writing this report it s
understood to be the intention of the dx;a,mage distriets to carry oudb
this work.

The outlet of Coeur d’Alene Like ¢an bo. modified for two pur-

poses—(1) to relieve the damagetolands and property located thereon.

caused. by high water and overflow, and (2) to develop stotage for
iige in connection with the. deVelopment of water power. The gettlers
are interested pm:namly in the first prirpose -and the water-power
interests in. the second. Fo a large extent an improvement for the

first purpose would require certain exeavation that would be necessary

for the second purpose, and as edch party would be benefited it does
. 1ot sesm equitable that the work should be paid for solely by one
party: -Any improvement should be made with & view'to attaining
both purposes as far as possible. The circumstances of the situation
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appear-to point definitely to the desirability of joint, parficipation in
& schompe of improvement which will obtain the greatest practicable
benefit to each party and toward the cost of which each party should
contribute in proportion te its benefit. Such & procedure wotild
secure to each party the maximum benefit to itself for a minimum
expenditure.

Although the Washington Water Power Co, has eollected & con-

siderable amount of information regarding the eonditions in Spokarie
River below the outlet, this information is insufficient for a compre-
hensive consideration of a dredging project. Theroughly reahzmg

~ thig :fact the writer has studied the. svailable data with 4 view to

dete nining what they indicate as to the general fessibility of such

pmject. Tt has been assumed that any improvement would bs .

made with a purpose both te obtain relief from overflow and to
increase gtorage.

The p;;oblem assumed the mprovemant of the ‘channel so as o
carry the maximum outflow of the spring flood of 1917 at an elevation
of the lale 2 foat lower than that which the lake then reached. Then
the channel carried approximately 41,500 second-fest ab.an elévation
0f°2,135.9 feet, and under the- a,ssumed condition it-was to earTy the
same fHow at:an elevation of 2,153.9 feot. 'Ifhe oross. sec:tiens ef the
tiver used in the studies and the places af 316 0
are shown on Plate TIL.  Although the mdlwdual eross sections are

1o doubt réasonably accurate, the places at: which they were madé are

so far apart thab considerable inaccurscy is involved in assuming
that they properly represent the character of the cha:anel between
the cross sections.

The slope of the stresm between the lake and the Post FaJls &am
fﬁr ﬁae sprmg flood. of 1917 is also shew:n on Pla,ta IH It Wwas

f;amed by emplnyees of the Washmuton Waﬁer POWer Coa Some uge

was made of known heights of the ﬂood of the spring of 1910 and of 5
genieral knowledge of conditions. The result probably has some
inncéuracies, but it is perhaps sufficiently reliable to W&rranb éertain
gentral concligions.

No borings have been made, but from more or Iess easual observa~
tion the channel of Spokane River for about, 5 miles below the outlet
of the lake appears to be in gravel of various grades, which would
offer no special difficalty to dredging. The stream bed, however,
contains sunken logs that might add apprecibly to the cost of
dredging. Below this point there is & stretch where the ‘excavation
of the channel would be more difficult and: eonsaquanﬂy More eXpens
sive because of boulders, steeper banke, and the possibility thatrock

pnight be encountered. These conditions constitute an important

faetor in determining how far downstréany dredging of the channel
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would bé carried under any project of unprovement ’.{‘he farther
downstresm that dredging could be earried in order to lower the

- water level of the lake 2 feet the greater would be the slope secured,
and consequently the smaller the size of the chanmel that it would be
mecessary to dredge out.'® Nevertheless, if the excavation were car-

ried through the section of more difficult excavation it might cost
mere than a larger channel in the less difficult material.

To estimate the volume of excavation it is necessary to assume how
far down the river the improvement will extend. The elovation of

the water surface for the flood of 1917 at this limiting point sub-
tracted from 2,138.9 feat, the assumed elevation at the lake, will give -

the amolmt of falﬂ available in the improved channel. Ti:us fall and
& ce from: the outlet of the lake to the assumed point; deter-
» the slope of the channel. At esch determined eross section may
 be-caloulated by means of engineering formulas a new cross section of

the chiannel that would carry the 41,500 second-fést with the water

surfaee at an elevation established by the slope thus determined,
The new sections should be so planned. ag fo require. a minimum
amount of excavation but at the same time should be fairly uniform,
The enlargement found necessary at the different cross sections and
the distance between them constitute the factors for the determina-~
tioh.in & very rough way of the volumes of excavation that would be
necessary. 1t ‘wis concluded that the: dsstimed improvement. could
be made with the excavation of 2,500,000 to 3,000,000 ¢ubic yar&s of
wterial that would probably be very }.a,rgely gm’vel On the
assumption thas the cost of dredging would be 50 cents: s cubic yard,
it iy estimated that the cost of excavation ‘would be spproximately
$1,500,000. “To ebtain the total cost of the project; including dam-
'ages :md mmy ather items, this amount would Have to beé fnereased

sed. ixoprovement would lower the heights of flood
Ly 2 feet and would probably increase the maximum flood,
fow of Spokane River, and the abiliky te draw the lake to & lower
level would afford additional storage capscity: The reduction of
flood helghts ‘would lower the height to which dikes would have to
be built and would therefore be a benefit to the Inndowaers of the
\iﬂﬂng dlstmsts. Th:s woul& amomt to a savmg in dlke can,struc-

1ength of the dlkes tha,t Wlll ult‘lma,tely be i}ullt is 5{3 n:ules or lﬁi};

miles, 7t is evident that this saving would be large. The ineresse in

storage capacity would of course be & great benefit to the develop-

ment of water power on Spekane Rwerv

@5 Fcr examp}e, ifthe slope oih channalis twice asgra&tas thé sIepe {;Iﬁnother cﬁamiel its &rmsrsectionst
areaniocds o be only alioot one-foiirih a8 gteat FoUsrty the sarde Amount of Watér.
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~ An ineresse in the maximum flood flow would ciusé some addi-
tional damage at Spokane, alflhough this would hardly be apprecia-
ble for the relatively swall increase in flood flow that would be
involved if the example that is being considersd. This possible
additional damage, however, is a factor that sheuld. be thoréughly
mvesmgate& priot to undertaking any improveinent, Considerable
damage iy done by the flooding of bmldmgs and bagements in Spokane
at times of the highest flupds. It Is understood, however, that the
st oritiesl foatures are the Olive Street: concrste-srch brldge and
the city’s dai and pump works. Although the high water in 1917
wai lower than thatin 1894, which oceurred prior te the construction
of the -dam at Post Falls; it- was ‘seriously questm!md by officials of
the city eﬂgmeers office whether: s hlgher flood than that. in 1917
t: tection, would be

determinable and should be duly considered in connéction with any
unprovement project. The city would be a beneﬁcmry from the
Ingrease in storage, because the inereased stream flow in low-water
season would be-available for the operation of the pumps of its water-
supply system.

There piight also be possible damage o riparign owners and
ngvigation interésts on the laké, The writier belioves that a Iowering

of 2 or 3 feet, such as would pmbably be involved in the schems sug- -

gested Weuld interfere with navigation by necessitating the exten-
tion of docks and perhaps some dredging at e few critieal places.
The dumage to riparian. owners would appurently nst be wery
sermus bt substa,nma} payndent for it would probably hive to be
nigde to thetn:

The assumed improvementmay be feasible. Itis to beemphasized,
however, that the limitation fo a lowering of 2 feet has no. speeial
s1gmﬁc&nce except 48 -8 conerete -busiy for considering the- prohlem

: ite conclusion that can properly be drawn is that &
dtigy the-sutlet of Coetr d’Ademe Lake, if pa,rtmipa.i;e&
in jomﬂy by 1andt)w1mrs and storage interests, promises sufficient
benefits to warrunt a detailed investigation, Apparently the cost
of even & 2-foot Jowering would be large, and the inerease in eost as
the channel was deepened more would be relatively greater than the
corresponding dncrease in benefits. Therefore, a. deepening of more
than a very few fest woild pmbably nob be feasibl,

Liess extenisive soheniés of improvement of the otitlet may be prac-
ticable. Xt might be very beneficial if the-three bridgesiminediately
E)elow the ouﬂet were so Teconstructed. as to present less obstruction

5 t: ‘These bridges have comparatively short clear spans,
est consistit @ of piles so closely spaced that they tend to cateh
driftwood-and snags. Itis reported that 4 fall of as miieh as 1 foot hias
been observed at one-of theseé bndges. At obstruetion of the eurrent.

OBJ 0030




- 26 CONTRIBUTIONS TO HYDROLOGY OF UNITED STATES; 1921, -

to this extent probably wouldnot continue very long, but the aggregate
effect. of the thies bridges may amount to nearly half a foot, and this
with the possibility of an increase by snags damming up from time

to time presents & very undesirable condition. A modification of

some-of the log boors a short distance below the oiutlet, of the channel
and the removal of some snags and suriken logs; all with the purpose
wof decreasing the obstruction to flow immediately below the cutlet,
are improvement measures that might reduce the heights of maximurn

floods sufficiently to warrant their cost. More extensive improve-

ments; and perhaps even these, would best await coniprohiensive study
of the entive problem. |
DIKING AND DRAINAGH.

Diking is the only effectivemeans of preventing the flooding of the
ovéiflow lands during periods of high water. The he
gy be reduced by enlargeriient of the outlet, but-notsuff ntly to
prevent the floods from being an obstacle to the highest agricaltural
development of the lands. Relief from waterldogginig.of the Iands can
be obtained only by proper drainage, and the lands must be diked
befors they can be drained successfully. Making the fullest practi-
cable use of the lake as a reservoir need not increase the flood heights
of ‘the lake {see p. 16) and therefore wonld not make ‘Decessary to

construct higher dikes. It might increase the necsssity for dratning
the dikedlands, forif the water in thelake wereheld at s higherlovelin.

sumumer the water table of the diked lands would' tend to maintain &
cotrespondingly’ higher level. This would mesn that move water

would have to be puinped from thediked aress. : \
The rainfall during the growihg season is rather low, so that for
best resnlts intengive agrieultural QQera,ﬁiogg? guch as truck farmmg,
require some Other source of watersupply, -
The ability to control the elevation of the water table by s diking
and drainage system might furnish 4 practiesble means of su

; ] £ subirrigas
tion. If the level of the lake were lowered so much. as.to make it
inpossible o contrel the water table the growth of intensive erops
. ight suffer for lack of water, This phase of the raatber should at

least be given consideration in the study of any scheme that involves
lowering thelevel of the lake during the growing sedson, for the ubility
to maintain a relativeély high water table may be an advantsage rather

than a disadvantage to the diked lands, ‘ |

The determination of the height to which dikes shiould be built
requires consideration. of the probable maximum flood height, This
flood height i niot that which has occurred in the past but that which
will occur in the future. The possibility of & reduction in feod
heights by dredging out the outlet has already heen considered.
However, even if flood heights had been refluced in this manner;
‘thereafter, as areas alonig Costir d'Alene and St. Joe #ivers that are

of Hoods
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normally subject to overflow were diked; there would be:a tendenecy
for lake heights to incresse and for backwater: to develop on ‘the
rivers owing to restrictions of their overflow channels.

If it could be conceived that Coeur d’ Alene Lake were limited to
the size of an iorﬁma;ry river channel in the flood of May, 1917,

therehy greatly reducing the effect of storage; then it would follow

that the outflow would nearly have equaled the inflow, and the
stage of water level at the outlet would proba,bly hive been 3 -or 4
feet higher than it was. -Any reduction in the stotage on thé oyer-
flow lands would siwilarly increase the water-stagelevel at the outlet,
though in aless degres. If 15,000 acres had been diked in that-Hood,
“‘the lake level would have been increased about 1 foot. TF there had
been 15,000 acres diked in the flood of January, 1918, the lake lavel
wotld ha\re been incredded sbout 14 feet, The increasein the helght
in the flood of January, 1918, would be grester than, that in the
flood of May; 1917, because the mflow was- grea,ter, ﬂaasmg & T00TE
rapid rise and mafiﬂng storage’ of relatively greater importance,
1f the flood flow were restricted to narrower chaiinels by dikes; the
current ‘would require & greater velogity 11 ordér to carry the water
throngh. This would mean that the streams would have a greater
fa]l and tha;f; bewkwa,ter would be caused at ptamts upsi;raam;,« If

"for example, the ﬁeed hezﬂ‘hts at St Marles Would be: eroase noi};
cmly becanse cf the hlcr}mr lake 1eve1 due o decrease m staragew

'f&cﬁors m:ght» .Be as mliéh as: . 4 01" 5 foot If %&3& Hﬁa&"hejghts Z-e):‘e
mcrease& 4 iee‘a awmg tﬁ the construetmn of dikes ami red sed 2'

stmcted to Sﬁ;fa helghts ﬁnd that the é;ke systems may be so desighed
a8 to Jeave adequate capacity for flood flow. Construetion of dikes
without sueh stady invites disaster. Maiy dikes in the region have
failed already and have cavsed serious. loss, chiefly becatise of inade-
quatbe engmeering:

If flood levels of theluke are increased by diking, thé flood discharge
at Spokane will also be increased, and the consequent damage should
be congidered thoroughly.

DEVELOPMENT OF STORAGE,

The use of Coeur d’Alene Tiake as 2 storage basin 1 m connection.
with the development of water power has been decided by the coturts
to be. s public use for which necessary private lands may be con-
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demned. The Wa,shlngton Water Power Co. has apparently settled
practically all claims arising from the overflow of linds below an
olovation of 2,128 feet that are not covered by the permit. Such
lands constitute about 65 per cent and ‘the lands under perrmt €O~
stitute about 35 per cent of the lands beleow that elevation for which
overflow rights have been obtained. The use of storage as practiced
by the company hasg been detrimerital to a large pm of the averflow
lands, because it has raised the water table so high as to interfere
seriously with the production of crops unless the lands are diked and
drained. If the lands are diked and drained the raising of the water
table can cause little i m]ury and, as previously sugpested, may even
be of some advantage in dry seasons. Inasmuch as the higl
development of the Jands for agriculturs: reqmres that they be-diked
:and drained; the present storage operations-canmneb be very deixi
‘mental to lands that are of sufficient value to warrant reclumati
that menner. Neither would lands that are diked and drained be
seriously damaged. if storage were maintained to o higher level than
at present, provided that flood heights were not increased, and the
flood heights would not be increased appreciablyif the control gates
were properly. operated The importance. of storage te development
of water power is discussed on pages 8-0. It seems feasible %o
increase storage on Coeur d’Alene Lake to a considerable extent. At
least prospects are sufficiently promising fo warrant & careful investi-
gation. -

The possibilities of increasing the storage capacity by Iowermg the
outlet and thereby masking it pessible to lower the level of the lake

are et forth on pages 21~-26.

COMBINED STORAGE AND AGRICULTURATL n;mvnmrimmf

In the preceding discussion it has been shown that h&ldmg the
‘water of the lake at a higher level for purposes of stofage will ot
-cause serious injury to lands that are diked and. drained, Cons
sequently, further development of storage is not ineompatibles with
the agricultural development of diked lands, but the wndiked lands
will be practivally riived for agricultural use if storage is materially
in¢rensed by holding the water at a higher level. For such lmds
a8 it was feasible to dike thers 'wotld be the alternstive of di :
that they could be used agnou}tum}ly Before dlkﬂ!g thein Wdual
owner would be inclined to inquire how much it would cost to dike
the lands, how much they would be worth when diked, and how much

they would bring if sold to'be used as a part. of thestorage reservoir..

If the: ﬁzﬁereﬂce between the, st of éﬂrmg a,mi the value When diked

?'W:{thout dikit
would prebably Se;il i}hem
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The general public has a broader interest in the matter than the
individual owner, and therefore consideration should be given fo
the problem from its point of view.

In the West, as a whole, agricultural possibilities are limited by
other factors than the quantity or quality of availableland. Because
of the general aridity of the climate the primary limiting factor is
the water supply that may be used at a reasonable cost for i Il‘l'iga-
tion. Because of the economic principle’ that the agricultural in-
dustry is the foundation of all other industries, there is a disposition

in many Western States to consider the use of water for irrigafion

83 higher than its use for the development of power.

By somewhat similar reasoning i might appear that the agricul-
tursl use of the overflow lands should take precedence over theiruse
as @& réservolr In connection with the development of water power.
Such & privciple has some merit, but it should not be followed without
regard to the eircumstances of the case. For examiple, asgume an
acre of land on which 3 feet of water may be held for storage, This
amount of water in its fall of more than 1,000 feet from the luke to
Columbia River during the sunimer could generate enough power to
raise water by pumping at some other pla(;a sufficient to itrigate and
reclaim 3 or-4 aeres of land that otherwise would not be reclainesd.
In which is the public the more interested, the reclamation of 1 sors
of overtlow lands or that of 3 or 4 acres of desert lands? Of eourse,
the identical power generated from this waber might not be wtilized
for- Jrrlgatlﬂn pumping; but it would add to the power supply-of the
region, and in so far as & favorabla power sipply is beneficial 6 the

developirient of irrigation pumping it would be beneficial to the

development of agriculture. Tt is evident that it is vef necessarily
in the public nterest that agricultural use of the overflow lands
shotﬂd take precedence over their use for storage.

The ‘writer belicves that the public and the individual owner
would follow the ‘wame Hne of inquiry for determiving the lands
that should be used for agriculture and the lands that should be
uged for a reservoir. The-detormination. should rest, first, on the
fea.sahhty of diking and, second, if it is feasible, on the:cost of dik-
ing, the wvalue of the lands When diked, and the value of the lands
for storage. If these factors can be reha,bly determinied by impartial

investigation, no good reasen appears why all parties coneerned

should not conrent to abide by the results. &
Asgume merely for illustration that no lands are diked; that

storage is carried to a considerably higher lovel than at gresentr:
perbaps to 2,182 feet; and Furthermore that wvailable storage is

developed to ﬁhe economic limit. by lowering the sutlet of the lake.

‘The low=water period for the summer and fall of 1919 and the winter

of 1020 is probably the most critical with reference to power deval-
AN EF—3
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opment on Spokane River that has oceurred since records of flow
have been kept. In this period storage of the extent assumed
would have been used for regulation of flow about 250 days. Now
if am Aves hamg an. average elevation of 2,130 feet were diked off
from the resérvoir, it is evident that the reduction. i the smount of
storage would be about 2 acre-feet per acre of the ares. Such a
reduction would not apprecisbly shorten the. period through which.
storage regulation could be maintained. With allowance for loss
by evsporation incident to storage, the reduction in the regulated
flow over 250 days would be about 1 second-foot for each 300 neres
of the assumed area. Although data are insufficient for a close
determination it is estmated that such a supply, even if only 1
seeond-foot, would be worth several thousand dollars in the power
dovelopment that it would make possible at the water-power sites,
developed and undeveloped, on Spokane River. This suggests a
line of reasoning by which the value of lands for storage may be
determined for comparison with their value for agriculture,

Investigation would probably show that s considerable part.of the.
lsnds could be more profitably diked than made a part of the reser-
voirsite, because of & fortunste combination of high valie: when
diked and a comiparatively low cost of diking, although. theirvalue
as & path of the site might be rather high. Although moere land
might be anquired for storage by procesdings under the right of
epinent domain; the meritsof a proper adjustment between agricul-
ture and storage might not be adequately considered in sueh pro-
deedings. The publicinterest will best be served by developing both
aagﬁﬁﬁ]ture and storage to the greatest possible sxtent and by decid-
ing confliets between: the two uses on their respective mérits,

FHTURE PROGRAM,

Muosh of the bad feeling and dispute between the owners of overflow
lands on Coetir @’ Alene Lake and the Washington Watsr Powsr Co.
hias beent & hatural outgrowth of the conflicting interests. The land-
owners have not obtained a broad knowledge of all the circumstanees
of the situation, but the power company has collected 2 considerable
amount of data and has had means to present effectively the featuves
favorable to its side of the case. Many of the company’s dats have
becotte o atter of public record in the yvariouy suils snd hearmgs
that hiave been held and have become available t6 the gsttlers m
otherways. The eircumstances, however, Hiave beei essentially, such
that the landowners have lacked the.organization and other
for dealing. adyantageously with the company. The best

pe 1or
future: progress in the developmient of the resources-of Coem' d’AIenﬁ"‘

Liake and the overflowed lands lies in :fonnd.ng Operatmns on ths
grounds that the different inferests have in coturmon. I‘f; may be
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assumed that both the agricultural and power interests recognize that

the resources should be so developed as to realize the maximum
amount of benefit from them all, and that individual rights may need
to be subordinated to this pmnclplewalthough of course, not'without
diie compensation for any resulting damage. It may also be assumed
that all pa,rtxes, including the State and National governments, are
Jinterested in the solution of the problerz.upon this principle. So far
ingufficient studies have been made, and, 95 has been emphasized in
this report, what if needed most is a comprehensive ivestigation in
order that the problem of development may be. correctly solved.
There are impoftant: questions of economics and engineering that
should be thoroughly considersd. No reason appears why the cost

should be very large; and the advintages gained would many times

repay the cost.

It would be very appropriate to the cireumstances if the investi-
gation were undertaken by Government agencies under a cooperative

agreement, perhaps especially sanctioned by an act of Congress, and
when o plan of development had been decided upon, all interested
'pa.rtles might very fittingly cooperate to curey it out. Tn any work

that s underfaken the principle that the different parties should
confribiite to the cogt in proportion to their benefits should be fol-

lowed. as nearly as practicable.

The interest of the publicin the operation of the Taintor gates and
the bear-trap dam at Post Falls lmght Jesirably be recognized in a
aore direct way in the future than in the past. The United States

"has .1ight to vequire that these works shsll interfere as liftle as pos-

sible, consistently with effective operation, with the use and develop~
mentof the lands by thesettlers. The Ppower company. should hold the

water level of thelake no higher than is necessaty to insure adequate
storage for proper regulation. The water supply can be predicted to

i corfain extent, and it mhay be that wheh conditions were favorsble:

for a good supply the power company could safely dranwy the Iake to a
lower level than when & peoor supply was oxpected, thereby bene-
fiting the lands. Even though it ig assumed that the power company
has done all to this end that might be reasonsbly expected, which it
hag, in the writer's opinion, and that this fact might have been ascer-
ta.med at any time by pmperly drthorized agengies, the settlers who
are most intimately concerned have had 1o easy means of assurance

that such ‘was the case, .and the situation has epcouraged mhisunder- .

sta,ndmg. Tt -seems appropriate for the Government 16 interest itself

in cooperating with the power company in messures toward: holding.
the level of the lake as low a9 possible with. prepér regard fo'storage, @

in order that the setﬂers may bave ample ‘assurance that the waber
isnot being held unnétessarily high and that iaha:r interests are being
properly sunrded,
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