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* WYOMING'S RESPONSE TO THE UNITED STATES'
IBES' PROPOSED FINDINGS OF FACT, CONCLUSIONS OF,
LA, INTERLOCUTORY DECREE axd . .~

SUPPOR‘I‘ING BRIEFS
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IN THE DISTRICT COURT OF THE
~ PIFTH JUDICIAL DISTRICT
' STATE OF WYOMING

- IN RE: THE GENERAL ADJUDICATION
- OF ALL RIGHTS TO USE WATER IN |
THE BIG HORN RIVER SYSTEM AND )

ALL- OTHER SOURCES, STATE OF )
WyoMIne - - -
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CIVIL NO. 4993

. VOLUME 9

~ APPENDIX B

responds to the MTribes!
ugh 330. Each Proposed
is reproduced verbatin

Sponse thereto on the
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269, U.S. Ex. C-20 shews the daily o
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-Wyomiﬁg's”ReSponse:.

_269. Mr. Fassett Lestlfled spe01f1cally in rebuttal to

the unusually hlgh value preaented by Mr. Merchant for

_Fort Washakle. MrY., Fassett's work indicated a value of

220 gallons per caplta per day would be more appropriate.

.Mr.l Merchant's estlmate for Fort Washakie was challenged

by many parties and was spec:lfmally held "in limbo" by

“the _Master while adm:.ttmg the - remaining values on U.S.

Exh. WRIR C-20. Tr. 457, Neither the United States nor
the Tribés cross—examined Mr., Fassett regarding his

quallflcatlons or testimony regarding the alternate value,

Tr . 11622 -11623.




Tvihes' Provosed Finding of Pact:
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270, Mr. Merchant concluded tha® the municipal

L

and commercial needs on the Reservarion o

claims (7Tz, V. 4, p.
amount of watar

—

.- T:r t?l Jy P?- 482"85); an

. ma 1hd ndin : 7 W :
mace my ultimata nding, which follcows, on %his subjeck,
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Wyoming's Response:

270._As -dlscussed more fully flwydmiﬁg's Probdsed

- "‘_"L";"’-!‘Jr.-I-E* Iyl 4:';:_ rincY

[..ll--Flndmgs of Fact 12—3 and 12 7; Mr._ Fassett is. far more

A b AT
o -l

"-"qualifled than Mr'__.” Merchant to deternune munlclpal,

_ .
L .-~ L
o

_3domest1c and c:ommercual water requ:.rements.' 'Mr;_ Fassett
‘presented alternatlve- valuesﬂ'_to  thei _Cﬁurt;_; - Tr.

11621-11622-;‘
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15 a conservariva

date of 13638 for those UL -
Dposes In amounts based on Mr. Merchant's cenclusion

increased by a contingency fackar of

Areza SqQurce

Riverton * Big Wind River
Groundwatar

Fort Washakie - Little Wind River

Zthete Little Wind River
foro Agie River
Groundwater

Groundwa+ar




Wyoming's Response:

_271.'__. There is no evidence 'in-'t:'he Record to support the
additian of a 20% “contingency" to Merchant's values. The
Record does not demonstrate that need exists or that water
would.be available to meet the increased émounts sought by
the fTribes. .The.re is also no evidence in the Record to
show thaﬁ Mr. Merchant's estimates are conservative; in
fact they were rebutted by Mr. Fassett as being excessive
with. respect to Fort Washakie. See Wyoming's Proposed

Findings of Fact 12~1 et seq. It is not surprising that

no transcript page or exhibit is cited to support this

finding because none exists.




Tribeé'3Proﬁdééé“Findinc'of Fact :

'~ 2?4;Dx.‘StEwart doCumeﬁted-iﬁ graat detail that the
Shoshcﬁé use;cf  ish was so'pervaSive_and evident“that 13th cen-
tﬁ:y wfi£t§n'f orts from Shashone country.and ZOthICE.EJ

.-ahthfpgclogicél and_ethnohiStorical literature régula

- that the Shoshone £ished and that fishing has alwavs been

important element of their culture and econemy (Tz. V.

9070~86; Tribes' 2x, OCS~1-A, pp. 4-26),
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Wyoming's Response:

274. Neither the United States nor the Tribes
presented any evidence to show that any portion of the
claimed streams is important to the Tribes today for
fishing. The only evidence presented concerning fishing
by the 7Tribes was historic use of fish by the Shoshones,
Dr. Omer Stewart testified only that when the Shoshones
found fish, they ate them. Tr. 9114. They also relied
upon many other food items. Tr. 9116, 9120. There was no
evidence prescribed that the Shoshone were ever depéndent
upon £fish. Dr. Stewart also admitted that the Arapahoe
traditionally were not fishermen. Tr. 9234. Also, there
is no evidence that Congress was aware of a reliance on
fish by the Shoshone Tribe when the Wind River Indian
Reservation was created and, therefore, Congress could not
have intended to reserve water for fisheries.

The purpose for which water may have Dbeen
reserved for the Wind River Indian Reservation, to
establish a land-based agrarian society, stands 1n sharp
contrast to, for example, the parallel purpose found 1n
Colville Confederated Tribes v. Walton, 647 F. 2d 42, 48
(1981):

The Colvilles traditionally £fished for both

salmon and trout. Like other Ppacific Northwest

indians, fishing was of economic and religious
importance to them. [Citations omitted].




The Tribe's principal historic fishing grounds on
the Columbia River have been destroyed by dams.,
- The Indians have established replacement fishing
grounds in Omak Lake by planting a non-indigenous

In contrast with the Colville Tribe, the Shoshone
‘and  Arapahoe settled on the Reservation to pursue
agriculture rather than live as nomadic hunters, The

Colvilles' traditional and extensive reliance on fishing

continued long after their settlement on a reservation and

represents a central factor of their existence, culture
and religion.

In addition, Dr., Stewart's documentation of
Shoshone use of fish is of little use to the Court because
1t dealt with the entire population of Shoshoni-speaking
people, whereas the history of only the Eastern band or

"Snakes"

Stewart was unable to substantiate reliance by the
Wind River Shoshone on fishing. See, e.g., Tr. 9199, 9201

5_1_:_ seq,
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275. Reporis concerning Chief Washakie's

tails same fact. For instance, in 1360, Superintend
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Tribes' Proposed Finding of Fact

276. M™hae Shoshones’

8 ttlement:cn the Wind Rilver 7

il -

tendent of Indian Affairs for Wyoming Merritorv reported:

"The eastern band of Shoshone Tndiang ars
at the oresent on the reservation set asgside for
them by tae creaty orf 2d July, 1868. . . .
Tear o: t“e Sioux and other hostils tr:bes,
the sca ty of game and fish, on which they
are denende“h, and a diskrust of the intencicen
of the Government, has made “hem leaye “ha
reservation during -Zhe summer months and co
south to rfort Bridger, and nexz to the Sear
River, where they subsist on small'came, ang
the fish which are so abundant in that rivar.™
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76.  See Wyoming's Response

. . i 1 . . 1
' ' _ Do N . . I" . N ' . - . . : . . . ' .
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" Finding of Pact 275,




' Proposed Fi:

. 277. The State and other partles nced no evidencs

s »

erstanding O

dn'the fisthg habits of the Sheshones or

 the'T:¢aty-af1l868 in regard to fishing.




L b e PN R

tan ¥ N 'I'.j"* LA

Wyoming's Response:

"27.7..' Wyoming presented extensive evidence suPporti_ng

the  cénc1usi0n ‘that Congress' intent and purpose 1in
creating the Wind River Indian ,Reservatitm was to end the

'nomadic_” habits of the Shoshone ~and establish an
.agr'i_-::ultLiral lifestylé. See Wyoming's Amended Proposed

'-'E"indiﬁgs' of Fact and Conclusions of Law 3-1 et seg. and

5-1'- E{:__seq., Wyo. Exhs. WRIR I & P 1 through "237. The
pufposeé for which water may have been reserved for the

Reservation did not include maintenance of fisheries.




Tribes' Provosed Finding of Fact:
_—F—'I_—_l___—_._—_*..___

278. I find that the Shoshone India

give up Cieir other lands and set:le on *“he

they were receiving the right to hunt and fish en the Reservacion

and tha: no one without their consent could reduce kha

wagter in
tle streams so as to impair their hunting and f£ishing.




Wyoming's Response:

278. No evidence exists in the Record to support the

"contract" theory of this finding. The Treaty of 1868 was

not a contract and its interpretatien turns entirely on a
factual ingquiry concerning the 1intent of Congress in
entering into the Treaty and a legal analysis of these
facts. The Shoshones' consent or nonconsent to a
reduction of streamflows is irrelevant, sincé the quantity
of water that may have been reserved by Congress for the
Wind River Indién Reservation depends entirely on the
primary purpose for which Congress created the
Reservation., See Wyoming's Proposed Findings of Fact and

Conclusions of Law 5-1 et seq.




Tribes' Provosed Finding of Fact:

279, The Unikaed States presenied

in kthe various Reservaticn

epk




Wyﬁming's Response :

'279. The United States admits that it is seeking to

ptimize'habitat,.not provide for minimum flows. See U.S.

Exh. C¥280 (P. 1); cf., Cappaert v. United States, supra,
. | —— i e e R S

United States v. New Mexico, supra.
oo teC osrates v. New Mexico

- The statement in the finding referring to Mr.

.ngel's methodology is misléading. The United States only

used the PHABSIM portion of the Instream élow Group

.(“IFG")-Incremental Me thodology.
1A (p. 21).

See Wyo. Exh. WRIR FISH
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