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JOHN C. CRUDEN

Assistant Attorney General

VANESSA BOYD WILLARD

Trial Attorney, Indian Resources Section S Fihl-e
Environment & Natural Resources Division o Ly
U.S. DEPARTMENT OF JUSTICE

999 18™ Street, South Terrace, Suite 370

Denver, Colorado 80202

Tel. (303) 844-1353

Fax (303) 844-1350

Attorneys for the United States

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF TWIN FALLS

) Consolidated Subcase No. 91-7755

)
In Re the CSRBA )

) AFFIDAVIT OF VANESSA BOYD WILLARD
Case No. 49576

)
)
)

State of Colorado )
)
County of Denver )
I, Vanessa Boyd Willard, being first duly sworn, state the following:

1. I am a competent adult over the age of eighteen years, and the statements made herein are

based on my own personal knowledge.
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2. I am currently employed as an attorney with the United States Department of Justice at
999 18th Street, South Terrace, Suite 370, Denver, Colorado, 80202. T represent the United
States in this case.

3. Attached to this Affidavit are true and correct copies of the following unpublished

opinions issued by the Washington Superior Court:

Ex. 1 — Washington Dep 't of Ecology v. Acquavella, No. 77-2-01484-5, Memorandum
Opinion: Treaty Reserved Water Rights at Usual and Accustomed Fishing Places,
slip op. (Wash. Super. Ct. Sept. 1, 1994)

Ex. 2 - Washington Dep 't of Ecology v. Acquavella, No. 77-2-01484-5, Memorandum
Opinion: Flushing Flows, slip op. (Wash. Super. Ct. Dec. 22, 1994),

DATED this &ﬁaay of October, 2016.

I,

Vanessa Boyd Willard

Subscribed and swormn before me this c\4‘/\day of October, 2016

KARMEN T MILLER
NOTARY pUBLIC
BTATE OF COLORADO
NOTARY ID: 20054012108
MY COMMISSION EXPiRES MARCH 25, 2017
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IN THE SUPERIOR.COURT OF THE STATE OF WASHINGTON

IN AND FOR YAKIMA COUNTY ST
. - e

IN THE MATTER OF THE DETERMINATxcﬁ
OF THE RIGHTS TO THE USE OF THE
SURFACE WATERS OF THE YAKIMA RIVER
DRAINAGE BASIN, IN ACCORDANCE WITH
THE PROVISIONS OF CHAPTER 90.03, . .-
REVISED CODE OF WASHINGTOHN, :
STATE OF WASHINGTON, ‘

y
}
),
)
_}'.—:
?
DEPARTMENT OF ECOLOGY, } Memorandum Opinion: Treaty
)
)
}
)
)
)
)
)
)

L4 -

io
NO. 7753501484557 e

3
-

Reserved Water Rights at Usual

Plaintiff, and Accustomed Fishing Places

V&,
JAMES J. ACQUAVELLA, et al.,

Defendants.

I. INTRODUCTION

This Opinion arose from Sunnyside’s Motioq for Declaratory Judgment
as to the treaty fish wéter right in Ahtanum Cxeek (Subbasin 23). (See
Motion dated November 2, 1993). It became clear frém discussions in
court that this issue had a broader centext than just Ahtanum Creek and,
according to the U.S. on behalf of the Yakama ;ation, would eveﬁtually
impact all areas that were "usual and accustomed" f£ishing locations for
the Yakama Nation. Specifically, Sunnyside Division made the following
four regquests which this Opinicn will address:

A. To declare that the YIN’s treaty fishing right have been |
diminished in the Yakima River and its tributaries; that the maximum
scope of the diminishéd treaty water rights for fish remaining is the
specific "minimum instream flow" necessary to maintain anadromous fish
life only at the remaining usual and accustomed fishing places still

protected by the June 1855 treaty with the Yakamas.

Usual and Accustomed Flaces: Treaty
Reserved Fishing Water Rights - 1
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B. To declare that the U.S. and the YIN are precluded from

claiming water to support a f£ishery at any remaining usual and

" accustomed places not specified in its pleading in igﬁ;gaﬁséLNbgﬁfﬁﬁ.

C.

L

‘ToTdéElare -that the YIN treaty”fishery BA:AhtanuiECrEEk his

‘been ‘déstroyed, the Yakima Indian Nation is entitled: to hoi waterifor

e - e e

instreéam flows in Ahtapum Creek.,
D. To execlude in 1Lmi;;-introducticn of any and all evidence
relating to treaty fishing rights inconsistent with A, B, and C above.
E. To declare the U.S5. and YIN are bound, precluded or estopped
by this Court‘s 5/22/90 “Memorandum Opinion Re: Motions for Partial

Summary Judgment”, 10/22/90 "Amended Memorandum Opinion", and "Amended

Partial Summary Judgment" [Aff’d. DOE v. YRID, et al., 121 Wn.2d4 257

{1993)], finding, concluding and &determining all YIN treaty fish water
rights in the Yakima River and all its tributaries inciuding Ahtanum
Crek have been substantially limited and diminished to a residual right
" .. necessary to maintain fish life."

{(Sunnyside Division’s Amended Consolidated Motion to Clarify
11/29/%0 “Amended Partial Summary Judgment For Declaratory Judgment and
In Limine Re: Reserved Treaty Fish Water Rights.)

IT. QPINTON

A. Partial Summary Judgment and COE v. YRID

The October 22, 1990 Memorandum Opinion Re; Partial Summary
Judgment (Partial Summary Judgment) considered and resolved the
irrigation and fishery water rights for the Yakama Indian Nation

pursuant to their 1855 treaty with the United States. That opinion was

Usual and Accustomed Places: Treaty
Resgerved Fishing Water Rights - 2
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limited to waters in the Yakima River and exempted consideration of the

Antanum, Toppenish, Simcoe and Satus Creeks. Mem. Op. at p. 6-7. This

Opinion will primarily clarify and expand the Partial Summary Judgment

along with considering the implications of the state Supreme Court’s

review of that decision in DOE v. YRID, supra. HOW&VEL7;zalthoughithis:

B W ol T

opinion includes Ahtanum- Creek and‘gll~of§j£gservationmx§kima River
tributaries, it does not apply to.,'roppenisr‘l‘; Simcoe and Satus Creeks,
except insofar as they are tributary to the .Yakima River where

- anadromous fish wust pass through to spawn.

1108 o —— s

This Court held the treaty right for fish flows were diminished by
actions of the U.S. government and the “maximum limits of the diminished
treaty fishing rights is the minimum amount of instream flow that is

absolutely necessary for the mere maintenance of fish life in the

river." Mem. Op. at 55. This diminished right was affirmed by the

Washington Supreme Court. DOE v. YRID, 121 Wn.2d 257, 287 (1993)

(“"although the ftreaty rTights were not extinguished, they were

diminished."} This Court and the Supreme Court primarily relied on the

1968 settlement and dismissal in Docket No. 147 before the Indian Cclaims

Commission (ICC) in finding a diminishment had previocusly occurred by
varicus actions and decisions of Congress, agencies and the judiciary.

=L 287-291; Mem_ Op af S3

l’é‘i

. The petition £ilaed with the JOC is also
instructive as to this matter. The petition alleged that the U.S.:

"in improvidently and unlawfully constructing power and
irrigation dams in the Yakima, Naches, Tieton and Klickitat
Rivers and their tributaries, and in improvidently,
negligently and unlawfully failing to install fish screens in
irrigation canals and laterals, in permitting the pollution of

streams, has completely destroyed all of the u.sugl and
accustomed fishing locations of petitioner."™ ICC Petiticn, at

Usual and Accustomed Places: Treaty
Reserved Fishing Water Rights - 3
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11 (emphasis added).

In U.S. v. Dann, 873 F.2d 118%, 1198 (9th Cir.), cert. den. 493

U.S. 890 (1989), the court held the ICC could not extinguish Indian
treaty rights, that it only had jurisdiction to award damages for the.
taking of those rights by the U.S.. The court also held that "payment
of [a] claims award establishes conclusively that a taking occurred®,

even though the claim was not actually litigated. Id. at 1199.

Even though the diminishment standard was not specifically applied
throughout the cff-reservation "usual and accustomed fishing locations"
in the Partial Summary Judgment, the ICC claim had at least that much
reach and‘ras judicata would apply to fishery water rights on those
tributaries. The U.S. apparently does not totally disagree with this

ruling. During the November 4, 1993 oversight hearing, Charles

O‘’Connall stated on behalf of the U.S.:

(This opinion {(Partial Summary Judgment) deals solely with the
treaty rights of the Yak{alma Nation...with regard to the
treaty rights to satisfy irrigation needs bacause, if you resad
your opinion, it’s bifurcated.... You address the treaty
rights for irrigation needs and then yvou address the treaty
rights for fishing purposes. And I think that language there
was meant to go to the Yak[alma Indian‘’s rights to the use of
Yakima River water to satisfy its irrigation needs. I think
your...fishing rights discussion was more expanslve...than
merely the Yakima River. ...Becauss you found that there is
faderal action in the basin that diminished the Yak([alma
Indian Nation’s treaty fishing rights and that the...Indian
Llaims Commission’s decision merely confirmed that. Transcript
of Proceedings, November 4, 1983 p. 108

In that the Partial Summary Judgment dealt with two matters,
irrigation and fishery rights, and the Court primarily had irrigation
rights in mind when it limited the Opinion to the Yakima River, the U.S.

is correct. Accordingly, the ruling regarding treaty fishing rights,

Usual and Accustomed Places: Treaty
Reserved Fishing Water Rights - 4
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like the ICC claim, was intended to be more basin-wide. From the
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“pbriefing, the federal government, on behalf of the YIN, agrees the

Partial Summary Judgment applies to some of the Yakima’s tributaries.
Amended Notice of Water Right Claims For Instream Flows in Yakima River
Basin Tributary Watersheds, March 1, 1994 ("It is the position of the
United States that this  Court’s amended partial summary judgment
...awarded diminished water rights for instream flows...in the Yakima
River and those tributary watersheds that are controlled and/or affected
by the Yakima Reclamation Project').

B. Bagin-wide Diminishment

Because all parties agree that the diminished water right applies
to the Yakima River and creeks tributary thereto, the issue reduces to
which tributaries are diminished pursuant to +the Partial Summary
Judgment. The non-Indian irrigators argue fisning rights to all off-
reservation tributaries are diminighed or extinguished based on concrete

historical evidence and mention in the ICC c¢laim of "all of the usual

and accustomed fishing locations of petitioner." The U.S. argues only.

those rights in areas specifically served by the Yakima Project were
diminished by the Court’s previocus opinion with the remainder carrying
an updiminished right. JId. In suypport, the U.S. cites to this Court’s
decision vesting the Superintendent of the Yakima Project, in
consultation with SOAC, with decisionmaking authority as to necessary
strean flows for maintenance of fish life. Transcript of Proceedings,
November 4, 1993, at 109. Additionally, the U.S. asserts it was this

Project’s effects on the fish flows that were at issue in this Court’s

Usual and Accustomed Places: Treaty

Reserved Fishing Water Rights - 5
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opinion and the basis for the ICC claim. “Thus, the:dimifishment ruling

AR e

lshdﬁid.have‘Bﬁ;y ag_@uch_réach as the Yakima Project.

In regard to the U.S. and the YIN, although the Court made the

decision to vest the Superintendent with authority to set necessary in- |
stream flows, that decision was apart from the one pertaining to the
actual water right. The decision to award a diminished water right,
both hy this Court and the Supreme Court was based on the proceedings

before the ICC and actions by Congress, administrative bodies and the
judiciary. See Part. Summ. Judgment, May 22, 1990 at p. 53; DOE v.
¥RID, supra, at 291, This Court is alsc not persuaded to linmiting it’s
ruling to tributaries with actual Project facilities and diversions
pecause of its effects on fish migration. Even though the ICC.claim was
very specific, it did not make such a distinction. Rather, there were
several bases for the diminishment includinq.“the failure of defendant
to properly protect the property of"™ the YIN, failure to install screens
and permitting pellution of gtreams; actions not specifically tied %o
the Project. ICC Claim at p. 11, para. XVI. Additionally, the clain
specifically sought damages f£or destruction of the fishery in the.
"yakima, Naches, Tieton and Klickitat rivers and their tributaries." Id.

Even if we were to accept the U.S5.’s argument that only a few rivers are

.affected directly by the Project, that does not mean the smaller creeks

tributary to those Project rivers are unaffected by it in regard to fish

flows., See KRD v. SVID, Civil Cause No. 21, Fed. Dist. Court, Jan.
31,1945 p. 25-26 ("(Fllood water is available...when, as determined by
the Yakima Project Superintendent, there is flowing over the Sunnyside

dam flood water in excess of the amount... necessary for proper river

Usual and Accustomed Places: Treaty
Reserved Fishing Water Rights - 6
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regulation, including in said amount the amount necessary to protect

fiap life in the river below said dam.") Enphasis added.

Ly B

The Court believes both sides have taken a too-narrow focus of the

N

geography at issue. The Court is mindful of the fact this is a watexr

5| rights adjudication; fish allocation was settled in other venues.

=1-1-
6l e.g., Wash. v. Wash,Comm., Pass. Fishing Vessel RAssn., 443 U.S. 658

7] (1979). Additionally, fish migration makes the interpretations of both
8] sides illegical and impractical for purposes of the adjudication. For

91 example, YIN argues that

10 "[i]Jf there is otherwise an ‘undiminished’ right on certain
tributaries, the difficulty of fish to reach those tributaries

1l because +they may, perhaps, have to swim through or past
"diminished" usual and accustomed fishing sites thus does not mean !

12 there is not an undiminished water right for fish at those sites."
YIN’s Response Brief at 24.

13

-4 This conclusion fails to address the effects of the ICC action.

15§ The mainstem Yakima fishery water right is diminished because of the
16| effects of reduced flows, dams and unscreened irrigation canais, etc, .
17| See ICC Petition. Accerdingly, fish trying to reach tributaries may be
18| prevented from this goal at numerous points along the way. A fish
194§ attempting to spawn in Park Creek, ‘whe ils inadvertently diverted into

20} the Wapato Project canal, makes up a fish run that is diminished in both

fhe VYakima River {not available for capture at a usual and accustomed
22 ‘place) and Park Creek (cannot spawn, thereby not producing more fish to
23} be taken or haryested at a usual and accustomed fishing place.)

24 The effect of the U.S.’s actions or inactions on fish throughout
25§ the basin and the resulting inability to take fish at certain places was

at issue in the ICC action. ("That since the year 1900, by reason of

Usual and Accustomed Places: Treaty
Reserved Fishing Water Rights - 7
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theze acts of the defendant, at these usual and accustomed fishing

places of the Yakima Tribe located at and along the Yakima, Naches,

Tieton and Klickitat rivers, L almon a t ¥ ble foo i
ceased to run in apy material numbers....") ICC Complaint § L6. If our,

hypothetical fish returns te a tributary not listed in the ICC claim and
is unable to spawn for lack of stream flow, does that not deprive the
YIN an opportunity to take fish, if they wmigrated to the ocean and
return, as they pass "usual and accustomed" fishing locations on the
Yakima, W¥aches and Tieton rivers and <their <tributaries, i.e., a
"diminished" right?

This Court interpreted the meaning of "Yakima River and its

tributaries" in the context of the "limiting agreements." Memorandum

Opinion Re: Limiting Agreements, June 16, 1993. Therein, the Court
determined a limitation on diversions from the Yakima River and its

tributaries included all waters tributary to the Yakima River. Mem. Op.

at 27. The phrase would seem to have the same applicability in this

setting. If anything, the ICC claim is more clear than the limiting

agreements as it applied to the "Yakima, Waches, Tieton and Klickitat

rivers and their tributaries." Although the Yakama Nation would have

the Court read this as applying to the Yakima River and specific
<pidetaries, Li.8., the NMaghes and Tieton Rivers (an argument identical
to that advanced by the irrigators in the Limiting Agreement dispute},
the specificity and plain wording of the complaint convinces the court
as to the ICC’s applicqbility to the various small creeks which drain

into those specified waterways.

The Limiting Agreements opinion examined the BOR’s reliance on the

Usual and Accustomed Places: Treaty

Reserved Fishing water Rights -~ 8
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Available (TWSA).

waters from the small tributaries in calculating the Total Water'suéply

If the U.8. relies on the argument the ICC claim only
applied to and diminished those waters that are part of the project,
then they must consider these tributaries,

purposes, part of the project. They did so in arguing the meaning of

the Linmiting Agreements. See, inter alia, Mem. Op. Re: Limiting
Agreements; gee e,dq. U.S. Reply Brief at 2,3 and 21 (“Interpreting the

limiting agreements {as only applying to a few major tributaries)...
would seriocusly undermine the continued success of the Project").
This Court believes all water courses in the Yakima Basin are

connected, in regard to fish and the Project, and each cannot he looked

at entirely in their individual capacity. such is the meaning and

result of the ICC action. The Supreme Court appears to reach a similar

conclusion in helding that

“the settlement of the Yakima Indian‘s claim for damage to fishing
right in the Yakima Basin constituted an acknowledgment that a
wtaking" had occurred, that the Indians‘ reserved water right for
fish had been diminished, and precludes the Indians from arguing
that those rights have not been diminished in any respect." DOE v.

YRID, supra, at 257, 303 (emphasis added).

The Partial Summary Judgment defined the diminished right as aﬁ
amount necessary to maintain f£ish life in the Yakima River. To achieve
that, in light of the anadromous fish life cycle, a diminished right is
imperative for the tributaries that serve as spawning grounds. Fish
1ife cannot be maintained without a place for fish to spawn. The

Superintendent of the Yakima Reclamation Project, in consultation with

SOAC, shall administer those waterways to maintain fish life and comply

at least for some limited

with this Court’s cpinion. The U.S. and YIN are barred from claiming a |

Usual and Accustomed Places: Treaty
Reserved Fishing Water Rights - 9
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greater right to any off-reservation Yakima River tributaries.
IIT. AHTANUM CREEEK FISHERY RIGHT

Although the Court’s ruling above establishes a diminished water
right in the appropriate off-reservation tributaries for maintaining.
anadromous fish life in the Yakima River and its tributaries, the Court

must now make a specific determination as to the fishery water right in

Ahtanum Creek. Ahtanum presents unique factual and legal circumstances,

as to the history of fish life and the actions of the U.S., that is
unlike any other water course in the basin. Moreover, Ahtanum is the

first on-reservation tributary to be considered by the Court. Based on

these unigque events, the Court makes the following conclusions.

Geographically, Ahtanum Creek defines part of £he neorthern boundary

of the Yakama Resexvation. Transcript of Proceedings, Council between

Governotr Stevens and Tribes of Indians, June 9, 1855, The Treaty of

1855 reserved rights in and to Ahtanum Creek for the YIN. Winters v.

United States, 207 U.S. 564 (1908) (When the United states establishes a

reservation for Indians, it reserves not only land, but also sufficient

water to fulfil]l the reservation’s purposes); United States v. Ahtanum
Irrigation, 236 F.2d 321 (9th Cir. 1956). The Court notes the treaty
secures two types of fishing rights, depending on the location of the
stream. Krt}clgus reserves "{t}he exclusive right of taking fish in all |

1
the streams, where running through or bordering said reservation... as

‘also the right of taking fish at all usual and accusﬁomed.places, in

‘commen with the citizens of the Territory...."

To determine the Ahtanum Creek water rights has required two

adjudicatiens, an agreement between the U.S. and north-side (non-

Usual and Accustomed Places: Treaty
Reserved Fishing Water Rignts - 10
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reservation) users, and two visits by the U.S5. Court of Appeals, Ninth
Circuit. These activities took place from approXimately 1908 to 1964,
Additionally, the Washington Supreme Court analyzed the Ahtanum Creek
water rights to glean principles for determining Yakima River water
rights. DOE v, YRID, 121 Wn.2d 257, 281-283 (1993).

In 1908 two relevant activities tock place: the U.S Supreme Court
decided Winters v. United States, 207 U.S. 564, followed by the Bureau
of Indian Affairs (BIA) entering into an agreement with the northside
irrigators. In thgt agreement:, an agent for the BIA, W.R. Code,
promised the northside landowners 75% of the water while reserving the
Indians a 25% share. The Ninth Cirecuit, although acknowledging that
such an agreament was "one pfactically without precedent", United States
v. Ahtanum Irrig. Dist,, 236 F.2d 321, 331 {(1956), found the so-called
"Code agreement" was valid as an exercise of the general power bestowed
on the Secretary of Interior by Congress in order to manage Indian
affairs. Lg; at 236. Therefore, the Secretary could make "a peaceful
arrangement for a practical mode of use of the waters of this stream.”
Id.; see also DOE v. YRID, supra, at 282. This Court must decide if.
the 1908 agreement together with actions by the United States in
constructing and operating the Wapato Irrigation Project have diminished
.or extinguished the YIN’s treaty fishing right in Ahtanum Creek. That
the Code agreement, as interpreted by the Ninth Circuit, settles anc.’t‘T
‘astablishes all ;;;iggzigg claiﬁs, there can be little doubt. The

agreement itself sets forth the following:

"THAT WHEREAS the parties hereto claim certain guantities of
wvater in the Ahtanum Creek, County of Yakima, State of
Washington, and a right to divert the same for irrigation

Usual and Accustomad Places: Treaty
Reserved Fishing Water Rights - 11
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.requires there be a clear indication that fthe TecrotidTy &t

purposes..." (emphasis added).

Additionally, Article 6 states:

"It is further understood and agreed that the water herein
divided between the parties hereto may be used for domestic,

power, stock, and irrigation purposes."
In the first appeal, the Ninth circuit set out the U.s.’ complaint in
the quiet title suit on behalf of the YIN for irrigation waters to
successfully cultivate the arid reservation lands. Ahtapum at 236 F.2d
321. Nowhere are +treaty fishing rights specifically referrad to.
However, this Court determined in the Partial Summary Judgment that
there can be more than one primary purpose for treaty reserved waters,
including an in-stream right for fish. See pages 44-45; see also,
Colville Confederated Trikes v. Walton, 641 F.2d 42 (1981) cert. denied.
The Ahtanum court also required any agreement which purports.to

compromise Indian water rights be "construed most strongly. in. favor of

the Indians.” 236 F.24 at 340; construed in, Ecolo e o 121
Wn.2d 257, 283. 1In Ecology, the Supreme Court then proceedad to make

the following holding:

"We further hold that the same rules of construction that
aprply when considering whether Congress intended to abrogate

treaty rights should be applied in construing the actions of
the Secretary of the Interior.® Id.

That rule of construction, as determined in U.S. v. Dion, supra,

k] ..-....—t

considered ‘the fact he was extinguishing the Indians’ right to fish in

their usual and accustomed places by his actions. ZEgoloay at 283. Such

a clear expression of an intent to abrogate fishery rights is not in the

Code agreement nor the Pope Decree., Additionally, the Egology court

-

Usual and Accustomed Places: Treaty
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noted the Code agreement was like the 1905 agreement limiting YIN's
rights to Yakima River water and then held such an agreement did not

abrogate treaty fishery water rights. Id. at 282,

Given a treaty fishery right existed, was it diminished by actions.

of the U.8. in operating the Yakima and Wapato Irrigation Project and by
the damages awarded as part of the ICC claim? The U.S5. and the YIN
argue it was not the U.S., but rather northside irrigators that caused
the near-total extinction of fish life on Ahtanum Creek. The non-Indian
irrigators counter, stating it was development of the reservation
project that caused the demise of salmon runs and the Pope Decree ruling
allowing the WIP to divert all streamflow after July 10, that has nearly
sealed the demise of Ahtanum anadromous fish runs. Interestingly,
Ahtanum Irrigation Districﬁ takes the position that the fish on Ahtanunm
Creek have rights and an instream flow should be maintained year round
even if that requires a reduction in AID’s water allocation.

From a review of the factual record, irrigators cn both banks were
instrumental in the destruction of fish runs. Early on, non-Indian,
nerth-side irrigators were alleged te have diverted water to the
detriment of the fish. (Report of Dr. Barbara Lane; Letter from Jay

Lynch to Comm. of Indian Affairs, Aug. 14, 1901.) Arocund 1960, the

7 aredacessor to the BIA began construction of an irrigation system for

service to the reservation. Ten ditches were diverting Ahtanum water by
1907. By 1915, the irrigation project was substantially completed on
the reservation and sérved approximately 5000 acres. Ahtanum, 236 F.2d
at 327. Finally, after the second visit to the Ninth Circuit, it was

decreed in 1964 that on-reservation irrjgators would receive the entire

Usual and Accustomed Places: Treaty
Reserved Fishing Water Rights - 13

Exhibit 1 to Affidavit of Vanessa Willard




10
11

12

L4
15
18
L
18
19
20
217
22
23
24

25

flow of Ahtanum Creek after July 10 of each vear. U.S. v. Ahtanum

Irrigation District, 330 F.2d 897, 915 (1964). According to non-Indian
.

x5

- irrigators, since that award, the Wapato Irrigation District has

canal diversion from July 10 to mid-October. (See also affidavit of

John Monahan as to the "de.wétering of the middle Ahtanum.)

On the other hand, the United States and the fish have not

completely forsaken aAhtanum Creek. In the 1930’s, fish screens were

installed in the govefnment canal. Recently, additional screening of

south side diversions has taken place to help restore runs. Such
activities were relied on hy the Supreme Court in finding that even
though inconsistent —activities had been pursued by the U.S. for
irrigation, there remained some continued recognition of thé treaty fish
right. DOE v. YRID, supra, at 287. As to the existence of fish life,
the affidavit of John Monahan acknowledges there is some (although very
limited) remnants of fish life.  Finally, the ICC action compensated
only for damages arising before august 13, 1946. 25 U.S.C. § 'an.
Based on the above, the Court has determined the Ahtanum Creek
fishery right, though severely diminished, has not been completely
destroyed. The United States has taken some steps to preserve the

Tishery 53 <Tunnet sheulder complete resoonsibility for the current run

decline. Hm}ever, the United States has made certain decisions for
water allocation contributing te the decline. Thus, executiﬁe,
administrative and judicial actions by the U.S. from 1908 onward,
coupled with the ICC action, contributed to a water right diminishment

that now equals an amount necessary tg maintain fish life, no more.
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Because the Wapato Irrigation Project (WIP) is an independent portion of

the Yakima Project, the Court vests the WIP superintendent with

authority to make decisions on the amount of water necessary to maintain

fish life under the existing prevailing conditions. Tf water is made

available Py improvements to irrigation systems or otherwise on either

side of the creek, additional water can be devoted to enhancement.

However, such water is subordinate to existing diversion rights as set
forth in the Pope decree. U,S. v. Ahtapup Irrig. Dist, supra.
IV. CONCLUSION

This Court held in the Partial Summary Judgment that the Yakama

Indian Nation treaty fishery right had been diminished to an amount of

water necessary to maintain fish life. The Washington Supreme Court

affirmed. 'The Court now extends that.decisibn'tafinéiﬁde;éil:Yakima
River tributaries affecting fish availability at the YIN’s "usual-and

accustomed" fishing stations. Such rights carry a priority right of

time immemorial. The Court extends the authority of the Yakima Project

Superintendent, in consultation with SOAC, to make that decision. The

Court also extends that ruling to include Ahtanum Creek, part o©f the-

northern border of the Yakama Reservation. The Wapate Irrigation

Project Superintendent shall make that decision depending on the

1 E=xistisg peevedling conditdons as to Ahtanum Creek and to the on-

reservation creeks, i.e., Toppenish, Simcoe and Satus Creeks.

£
Dated this _ /% day of jﬁﬁ;@;;é?—1994.

Judge Walter A. st@uffacher
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

2] IN AND FOR YAXIMA COUNTY

31 IN THE MATTER ‘OF.THE. DETERMINATION
OF THE RIGHTS TO THE USE OF THE

4 SURFACE WATERS OF THE YAKIMA RIVER
DRAINAGE BASIN, IN ACCORDANCE WITH
5{ THE FROVISIONS OF CHAPTER 90.03,
REVISED CODE OF WASHINGTON,

6) STATE OF WASEINGTON,

DEPARTMENT OF ECOLOGY,

)
) NO. 77-2-01484-5

)

)

)

)

)

)

7 )

S

)

)

)

)

)

)

)

Plaintiff, Memorandum Opinion Re: .
8 o *Flushing Flows"
ve.,
S
JAMES J. ACQUAVELLA, et al.,
10
Defendants.
11

12} I. INTRODUCTTON

May 11, 1994, Roza Irrigation District (Roza) moved this Court for |
T
14§ an Order Pendente Lite "directing the Bureau of Reclamation net to

15| release storage water from the reservoirs sarving the Yakima Project for
16§ the purported purpose of aiding the out-migration of anadromous £ish
178 smolit."” Essentially, it is Roza‘’s peosition (and later joined by
18| Kennewick Irrigation District, City of Yakima, Naches-Selah Irrigatien
18§ bistrict .and Kittitas Reclamation Distxrict) that these pulse flows are
20 not "scientifically substantiated.®  Alternatively, the irrigation
21] districts SEgee if pulee flows are "scientifically substantiated" and
22| successful, they promote "enhancement" of fish 1ife, not "maintenance®
23| as directed by this Court‘s November 20, 1990 Partial Summary Judgment.
24 In requesting an Order Pendente Lite preventing releases of pulse

258 flows from storage, the districts are essentially asking for injunctive

Memorandum Opinion: "Flushing Flows" - 1
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relief. However, the motion, as broadened, also seeks clarification of
the Partial Summary Judgment insofar as it applies te that minimum
amount of water apsolutaly necessary +to maintain fish life. See
Petitioner’s Memorandum in Support of Motion for Order Pendente Lite, p.
10. A ruling on the injunction and the issue of clarification are
intertwined and will be taken up together below.
IT. QRINION

In regard to these flushing flows, it appears there are two matters
to be clarified. First, on what criteria or di:ectiveé from this Court
should the Yakima Field Office Manager make his decision to release
flushing flows. Secondly, on what basis should such decisions of the
Yakima Field Cffice Manager ke reviewed by this Court.

A, Judicisl Directive

Inasmuch as the irrigation districts are regquesting further
clarification of the originél opinion to facilitate and provide guidance
to the decision making of the Yakima Field Offica Manager, the Partial
Summary Judgment must first be examined. _ h

In that opinion, the Court determined in regard to fish flow treaty
water rights, that "the maximuﬁ limits of the diminished tresty fishing
rights -is the minimum amount of instream f£low that is absolutely
necessary for the mere maintenance of isn 1ifie inm the river."
Memorandum Opinicn Re: Motions for Partial Summary Judgment as Amended,
October 22, 1990. This decision was unanimously affirmed on appeal'by
the Washington State Supreme Court. Egplogv w. YRIR, 121 Wn.2d4 257, 350
P.2d 1306 (1993).

Memorandum Opinien: "Flushing Flows" - 2
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However, this Court went well beyond simply determining this
fluctuating minimum instream flow amount in the 1990 Partial summary
Judgment. First, it wvested the Project Superintendent {(Yakima Field
Office Manager) with autherity to determine the minimum instream flew in
light of the annual prevailing conditions. Additienally, the Court gave
special attention to the function and makeup of the. Yakima River System
Operations aAdvisory Committee (SOAC). That Committee, composed of
fishery biologists from the Yakama Indian Nation, Washington Department
of Fisheries, U.S. Fish apnd Wildlife Service and the irrigation
districts, advises and assists the Yakima Field Office Manager on
fishery-related issues in the <Yakima Basin on an amnual basis.
Additionally, the irriqation‘ districts can perscnally influence any
decision-making by the Yakima._ Field Office Manager as part of the
consultation process. Partial Summary Judgment p. §, November 23, 1990.
Indeed, the irxxigators must find that input valuable as they pointedly
argued for a similar inclusion in this Court’s recent crder extending
the minimum instream flow to certain tributaries.

However, the Court went even beyond that. Beginning at page S8 of

the Memorandum Opinion, the Court discussed the difficulty in setting a

discrete amount as the minimum instream flow in light of natural

variables, et&. &t lime 13 of the gpinion, it says,

"Evan with a successful "flip-flop" operation, there are other
variables that may enter into the determination, on an annual
basis, of how much instream flow may bhe necessary to merely
preserve fish life in the river~ such things as water guality,
climatic and temperature changes, changes in substrate locations

within the stream, etec. (Cite omitted). The material vresanted
di varyi opinio by varicu encies and experts as to

Memorandum Opinion: "Flushing Flows" - 3
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which discrete amounts of instream flow are raquired zf different
: i ] Lo maintaj is ife, Wi S0
i h can b an n have
bagsi i n i :

quanti atig L, B L -5 ime and
gonditions. That can bea done by the SOAC Committee and the Froject
Superintendant on an annual basis. As was stated in Sohavpy v,
Smith, 302 F. Supp. 899, 9S1ii:

". . . proper anadromous fishery management in a changing

environment is not susceptible of rigid predeterminaticns. .

The variables that must ke weighed in sach given instance make

judicial review of state (Project Superintendent) action, through

retention of continuing jurisdiction, more appropriate than ovarly-
detailed judicial predetermination." Emphasis added.

While it certainly would bhe convenient if the Yakima River was as
simpla to aperate as a goldfish bowl, in regard to providing for
maintenance of f£ish life, obviously such is not the case. The gquetation
above defines one of the Court’s primary goals in delegating maintenance
flow determinations to the Yakima Field Office Manager: to place
responsibility with an entity caﬁ:able of responding to changing
conditions and thereby narrowly tailor flows to the needs of the fish.
The Field Office Manager and others can operate swiftly and modify
decisions based on unexpected natural events. This is so besause they
=% wot <constrained by concerns of Due Process, etc., which attach to
gourt proceedings. Thus, only the absolute ninimm amourtt ©f <wales '
would be used at the axpense of irrigation needs.

sSuch was the case here. On May 31, after waiting twice as long as

their own guidelines raquired, SOAC made the reguast for flushing flows

Memorandum Opinion: "Flushing Flows" - &
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in the amount of 3500 acre-fget. Based on last-minute natural asvents,
2 “he BOR was able tTo reduce this amount to 1400 acre-feet, a sizable 60%
3 | reduction in storage pass-through. Additionally, in the last few vears,
41 the SOAC stood ready to make similar recompendations to the Yakima Field
5 dffice Manager and declined, again based an last-minute, up-to-date
61 river information. Finally, the fact that SUAC has made only four
7§ requests for pulse Lflows in thirteen years demcnstrates the exact |
8{ flexikility this Court envisioned in the previous Meworandum Opinien.

3 Another objective of the Court in referring this matter to the BOR,
101 as quoted above, was to obtain the scientific expertise of the BOR and
11] the scientists comprising SOAC. If even possibkle, which this Court
12! sericusily doubts, it would take much too long a time for this Court to
3| get up to speed in regard to the specific (and everchanging) scientific
14| knowledge necessary to make these rapid decisions in light of changing

151 natural conditions. It would alse seriously impede the prograss of the

15| sometimes forgotten goal of this case; to determine water rights in the

171 vakima River Basin.

18 Therefore, this Court will not stray from its objectives in the
15| Partial Summary Judgment. To do sc¢ would defeat. the goal of the

20} quantified treaty water right, which is to maintain fish life with use '

Y S -

- 217 &% thw Ebscivhe minimm amount of water possible in light of the various

22! life stages of anadremous fish. The process as set up (which includes
23] a representative of the irrigators) can respond to the widest array of
24| variaples and can react much more quickly to changes in light of

25{ fluctuating environmental conditions. The May 3-8 events further

i
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confirm this.

Th.e Court, howevar, ¢an give the following clarification. In
delegating the Yakima Field Office Manager with the task of maintaining
fish life, it did not limit him to rescuing only adult fish. Such a
limitation runs counter to the intent of the original formation of SOAC
by Judge Quackenbush in &mm__lswﬂ.on_olﬂnst_v_gmgg
Yallsy Irxigation District, Civil Ne. 21 (E.D. Wash. 1980), i.e.,
protection of salmon redds (ultimately by way of the "flip-flop"'} and
this Court’s own proncuncement from the banch November 8, 1990 (wherein
it was made clear once fish reach the Yakima River, spawn and establish
their redds, then the 'responsibility is to ensure only encugh water that
these f£ish do not die). As the DOE arques, flushing flows are simply
another tool to protect existing fish life, only in a different phase.
S0 long as the Yakima Field Office Manager can show that a good f_aiﬁh
decision has been made to maintain fish life, réqardless of the life
phase, with the sparest amount of water possible, then this Court will

defer to their scientific expertise. See + of Ecolo . PUD

i, 121 ¥n.24 179, 201 (1983) (an agency with specialized knowledge and

expertise as to the amount of river flow neceésary to maintain fish life i
must be é'iven due defersnce.)

B. Judi gig’.‘ll" Reviii .

At pa.qa: 2 of their initial memorandum, the DOE ;.sserts "rtihe
burden is on Roza Irrigation District to prc;fe that the Bureau’s
decision was arbitrary and capricious.” The Court is not sure upan what

they base this assertion. The Court agrees with DOE that this is the

Memorandum Opinion: "Flushing Flows" - §
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applicable standard for measuring the actions of a fesderal agency acting
pursuant to specific statutery authorization. See A.dminist::.aﬁive
Procedure Act (AaPA), 5 U.5.C. §§ 551, 706. However, in the context of
this case, the Yakima Field 0ffice Manager acts pursuant to the request
of the Court and in comsultation with a judicially created committse.
Furthermore, the Court sets the standard by which the EOR operates and
reviews the decisions it makes. Accordingly, the Court does not
believe it is necessarily constrained Ly the APA’s "arbitrary and
capricicus! standard. ga F v, Ellis, 780 F. Supp. (S.D.N.Y.
1992) (administrator appeinted by district court %o ‘oversee affirmative
actiaon program established under consent decree could be considered a
court for purposes of the APA and thus excluded from deafinition of
"agency" under the Act.); see also 5 U.S.C. 5 551(1) (E) (APA definition

of "agency" does not include agencies composed of representativaes of the

parties... to the disputes determined by them). The governing

Wwashington law appears to be similarxr. See RCW 234.05.010 ("Agency means

any state board. . .authorized by law to make »ules or to conduct
adjudicative proceedings except those in the legisjative or <udicial

branches) (Emphasis added).

Alﬁcugh it may not be a.ppiicahle in every imaginable scenario, it
appears likely any ctiftEoversy <5 te SOAC/Vakima Field Qf.;‘.ic:e Manager
decisions will result in a motion to enjein some act, as it is here. 2
motion to enjoin could ra_sult in an injunction. Accordingly, the
standards and hurdens applicable ﬁo injunctions would be the basis for

that decision as it likely will be in similar future disputes.

Memorandum Opinion: "Flushing Flows" - 7
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To grant injunctions is & remedy within the equitable powers of tﬁe

superior court. RCW 7.40.010-020; ar PBi ] v, ‘£ o

Bevenue, 96 Wn.2d 785, 792, 638 P.2d 1213 (1982). To obtain injunctive

relief, the one seeking it must show
m(1) that he has a clear legal or equitable right, (2) that he
has a well-grounded fear of immediate invasion of that right,
and (3) that the acts complained of are either resulting in or
will result in actual and substantial injury to him." Svler
Bipe, supra.

Since injunctions are addressed to the aguitable powers of the
court, these criteria "must be examined in light of equity ineluding
balancing the relative interests of the parties and, if appropriate, the
interests of the public." Id. Additionally, the trial court is vested

with a broad discraticnary power to shape and fashion injunctive relief

to f£it the mmmmmm
pefore i,  Brown v. Voss, 105 Wn.2d 366, 372, 715 P.2d S14

(1986) {exphasis in original).

Taking into écccmnt these judicial clarifications, the .'Léqal rights |
of the affacted parties and the affidavits of the varicus bilologists,
this Court cannet f£ind that a permanent injunetion as te flushing £lows
is warranted. Nor can it hold that the pulse f£low releasad in the May
5-8 period was unjustified and not in accoxd with this Court‘s previous
ruling. - .

First, although the irrigation districts at issue here have watarx
rights, the Yakama Indian Nation treaty right for fish is the oldest
priarity’da.te on the river, that of "time immemorial”. Thus, their

right takes precedence over all other water users on the river. Partial
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Summary Judgment, p. 35 ("in the event of an unusually low water year,
these diminished treaty fishing rights will take precedence over other
vested rights..."). John Easterbrocks atffidavit indicates that SOAC has
been poised to make a flushing flow request almost every year since it
was delegated this respeonsibility in 139s0. If the action was not
scientifically bona fide then, it seems odd that it has not been earlier
challenged in order to protect against releases during water~tight years

like last seasons. The Yakama Nation, and theraefore anadromous £ish,

"cannot he penalized because of this unusually low water year.,

Secondly, although scome evidence exists ©o the contrary, Ehe vast

majority of the evidence and the gpinions of neutral scientists

demonstrates that flushing flows have a positive influence on smolt
cutmigration and survival. <Cada Report, p. 32-33 (Declaration of Bruce
Watson, Attachment B) ("the general relationship of increasing"_surviva.l
with increasing flow in the Columbia River Basin still a.ppears to be
reasonable); Affidavit of James A. Esget, D 4; Declaration of Phillip

R. Mundy, p. 3, 19-21; C, Dell Simmons, p. 6; Declaration of Bruce

Watson, Attachment B, p. 3; Affidavit of Walter Larrick, p. 4 ("SOAC’s .

recommendation was a consensus of all members and was bhased on scund
biologi;:al principles, real time biclogical data and demonstrated
experiences in the YaXima Rives®j., The .fluch was' successrui, assisting
outmigration of 10% of the 1994 smolt migration. Affidavit of James
Esget. There is considerable evidence in the affidavits citad abave
that smelts remaining in the river after the major spring runoffs face

a grim chance of survival due teo increased water tamperature, predation

Memorandunm Opinion: "Flushing Flows" - 9
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and possible "desmoltification.” In sum, this Court is convinced that

. the decision of Brian Person, Yakima Field Office Manager, reflected the

hest available scientific knowledge.

It is also evident that the decision was na::.-rowly tailored to
achieve the best results with use of the least possible water. In his
affidavit, Don Schramm, former District Engineer for Roza Irrigaticn
District, current Yakima Field Offica Chief Hydrologist, describes the
events that led to the decision to allow the pulsa flows. MNumerous
neetings wers held with the affected irrigation districts and companies
between February and April to refine the decision process in the event
a pulse flow was requested. Pulse flow Guidelines were developed by
Reclamation in consultation with SOAC, irrigation distric;cs and others.
on 5/4/94, after the request for a pulse flow was made by all fouxr
members of SOAC, a meeting was held where the ixrigation districts
expressed their disapproval. An informal memo +then came £rom
Reclamation asking S0AC to revise their reguest to utilize less of the

Total Water Supply Available. The revisad hydrograph, shorter in

duration but higher in intensity, was e¥pected to accomplish the same

regult with a savings of 1500 AF of water. Additional natural changes

allowed '_far further reduction of the pulse flow.. In conjunction,

historical operation. @atz indivatss thst enly S0% of the usual annual

outmigration had occurred by May 5, 1994, suggesting a real need to push
the remaining smolts along. See also, Affidavit of Brian Person. '
Based on this information, the Court is convinced Reclamation made

this decision in good faith, keeping the interests of zll paxties in

e
v - .
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ming. It is evident everything possible was done to limit +hese

sreleases, ineciuding limiting the amount of release to the winimum flow

‘necessary; developing guidelines %o help ensure reasoned decision=

making; waiting several days longer than required to facilitate a fish
passage event; invelving all parties in the decision process; and a good
£aith l_ae].ief based on reascnable evidence that approximataely 50% of the
smolts were awaiting increased flows. Obviocusly, such action will only

take place after a thorough investigation. This must he the case since

such releases have taken place quite infrequently. Additionally, the |

irrigators involved in this dispute do not cite to any other action by
the Yakima Field Office Manager/SOAC that they construe toc be
intentionally arbitrary. It alsc camnot go unsaid that even the
biologist reprgsenting the irrigators originally signed the request
{although he has qualified this signing after the fact). Last and most
important, the ends justified the means. A great number of smolts that
night otherwise hiave perished were successfully flushed down the river
into the Columbia.

The last guestion which needs to be addressed is whether this
rulease was an effort to "maintain® f£ish life or "enhance" it. While
the irrigaters have offered a method for establishing a wmaintained

population, the Sourt siill 2pld sfeadfast to its original opinion which

avoided such predeterminations. The majority of evidence presented in |

this dispute indicates that "maintenancs" of a £ish population remains
a goal yvet to be reached. According to Robert Tuck, fish biologist for

the Yakama Nation, "the current status of the spring chinock salmen run
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13 in the Yakima Basin is approacBing extinction." 2affidavit at p. 8. The

[ M

Tumber of returning adults was approximately 1,300-1,500 fish, the

u

lowest return in over "ten years and an 85% drop since 1966. The
expectation for 1995 is considerably less. Id. at p. 7. The steelhead
figures are similar, with a return this year of a mere 554, an 80%
raduction since 1987-38. Together with the continuing drop in
outnigrating smolt, the Court believes the evidence is adequate to

support the Yakima Field Office Manager’s decisicn to releasa flushing

w 9 < &

flows as a means ©o.maintain fish life. As wvas said by ¢. Dell Simmons,

10§ a member of SQAC:

11 ", ..[dJuring the spring months, a m.nmu:n, but sufficient,

instyream flow is required by smolts to allow them te migrate
12 out of the Yakima River Basin. Without adeguata flows for

downstream migration, the smeolts will be subject to excess
predaticn and high water temperature, and will die. It is a
true waste of water to provide sufficient flows for upstreanm

14 migration of adults, sufficient spawning flows for adults,
sufficient incubation flows for the eggs in the gravel,
15 sufficient rearing flows for juveniles, and then net provide
‘ sufficient dewnstream passage f£lows for smolts. Each spring,
18 if unregulated streamflows do not provide sufficient
streantlow for outm.grat:.on, SOAC must recommend to the Bureau
17 minimum, but sufficient, instream flows for smolt cutmigration
so that the fish domn’t ‘die." ‘
18 ) )
See affidavit of C. Dell Simmons, October 3, 1994, p. 3-4.
A - .
‘ III. CONCLUSION B
20 ‘ e
= Qaveain irrigation districts have asked this c::u::t ta clar:.fy it:s
21
original holding in the November, 1990 Partial Summary Wg:-—m— -=-nd
22 . S
enjoin the Yakima Field Office M:anage:: from continuing the practice of
23 - .
wglushing £lows." TIn this Memorandum Cpinion, the Court has once again
24 . :
basically declined that request. If anything, the Court is reassuxed by
25 :

e e
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L} the information produced in this dispute that the cbjectives and intent
2% of the Partial smaz:y Judgment are being achieved. The decisign-maj;j_ng-
3] process is inclusive; it is reactive to changing events, and it is based

4§ on the scientific expertise of experienced officials far more ¢qualified |

5] in that area than this Court. The decisions appear to be based on the
6] best, if not unanimous, available science and it is absolutely clear
7§ that this decision was reviewed several times to ensure that the goals
8| were accomplished with the absolute minimum amount of water. .
g The Court does request that SOAC and the Yakima Field Oztice.

10] Manager continue to operate the rive.r system cautiously and in good
11) faith, keeping the rights of all of the parties in mind. Additionally,
12} the Court asks that fish life be maintained with the absolute minimum

3] amount of water which is necessary for maintenance of fish life in the
14§ Yakima River, rega.rdleés of the life stage of the tfish.

15 Dated this ___%_Z_:__E‘m,, day of December, 1994. _

16

17 @m '

Judge Walter A. Stautfacher

is

19

20

N
'y

21 _7 : ) | I
22
23
24
25
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