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IN THE DISTRICT COURT OF THE
'FIFTH JUDICIAL DISTRICT
" 'STATE OF WYOMING

"IN RE{ THE GENERAL ADJUDICATION )
OF ALL RIGHTS TO USE WATER IN )

)

)

CIVIL NO. 4993

THE BIG HORN RIVER SYSTEM AND
.~ ALL OTHER SOURCES, STATE OF
WYOMING

VOLUME 5

APPENDIX A

( PART 4)

'~ This Ppart 4 of Appendix A responds to United
States' Proposed Findings of Fact 527 through 657. Each
proposed Finding to which Wyoming responds is reproduced
verbatim on a single page with Wyoming's response thereto
on the page or pages immediately following. |

N.B. Wyoming has not responded to every finding of fact
proposed by the United States but the lack of a response

to a finding should not be construed as an admission of
the relevance or accuracy of such finding.




T

Unit+ad States Provosed Finding;of Fact:
XI. MINERAL DEVELOPMENT
Dornbusch & Co.,

ified

527. James P. Merchant, of David M.

the United States aaian aconomist, test
the Wind HRiver

Tnc., qualified By

on present and future mineral development on

Mr., Merchant studied the avallable iaformation

Indian_ﬁesarvatian.
on the reservation, investigated

concerning aineral rescurces

f aining anﬁ processing {ndustries assoclated

the characteristics o

with minerals, and identified and evaluatad'trsnda in mining and

srocessing industries. He did not ytilize the nors speculative

coat-returns analysis aethod. Through his research the Unitad

Stata's esxpert datarmined that it is aconomic to develop the

following minerals on the reservation nresently or in the future:

shosphate rock and gypsun.

oil, natural gas, coal, uraniud,

Unitad States Exhibita YRIR C-28, WRIR C-29 and YRIR C-33B. Tr.

o413, 230, 486, u8T, 707,




Wyomingt's Response:

527. Mr., Merchant holds  a bachelors degree 1in

economics, but his graduate degrees axe 1in business

administration and law. Tr, 185 (Merchant). An
undergraduate degree in economics hardly qualifies one as
an expert 1in natural resource economics. Even 1if Mr.
Merchant were a qualified natural resource economist,
however, he would not be qualified to establish the
existence of mineral deposits on the Wind River Indian
Reservation. As Mr. Merrill pointed out:

You have a witness who is going to tell you

what mineral deposits there are out there,

he is going to tell you where they are, how

he located them, how they can be brought

out, what is going to be done with them, how

big a plant can be, all of these sorts of

things that are all beyond the f£field of

general economics.,

(Merrill).

Special Master responded by saying:

The economist on the stand may continue to
testify to those things as expertise gives
him a right to, but I would doubt if it
would go to telling us what that coal £field
contains unless he had some first hand
knowledge . . . Mr Merrill, I think you made
a good point.

Tr. 550 (Special Master).
The United States never did establish the extent of
mineral deposits on the Reservation except through the

testimony of an economist, Furthermore, the water




requirements testified to by Mr. Merchant are hardly in a
form that is meaningful to the Court. To the contrary,
Mr. Merchant testified only to peak water use for various

proposed developments. Tr. 597 (Sleater). As the Special

Master noted with regard to the U.S. Exh. WRIR C-29:

vou see, the Exhibit raises in my mind a
‘fear that you are going to seek to have me
believe that there is going to be a need
simultaneously for all the water listed in
the last c¢olumn and nothing 1is really
further from what the truth is or what you
portend.

'Tr. 598 (Special Master).
The Special Master went on to ask:
can the witness help us with what the
ordinary routine, expected normal
requirements might be over the next 10, 15,

20, 30 years in total usage? Then the
Exhibit would have more value to mnme.

T™r. 599 (Special Master).
This query went unheeded; there is no response to this

request anywhere in the Record.




United States Provosed Finding of Fact:

-529. Garf Watis, the State's witness, reviewed

the United States' and the Tribes' Statement of Claimrs and

Mr. Merchant's testimony. He testified that in his opinion
there are some mineral deposits on the reservation, but the
existance of thaese deposiﬁa does not necessarily mean that it |

economically feasible to deavelop them now or in the future.

Mr. Watts admitted that he has not conducted any independent

ceasiblility study regarding future development of these or any

other minerals on the reservation, or any analysis of the watar

requirements to which Mr. Merchant and Ur. Page testified.

Furthermnre,'ﬂr. Watts did not present any evidence supporting
i3 claim that there are substitutes available that will render

these minerals useless or obscleta. Tr. 1151, 11555-556, 11590,




Wyoming's Response:

699, Mr. Watts is a natural resource economist who
has had substantial experience studying the economic
feasibility of coal development in Wyoming, the location
of coal gasification facilities, underground coal mining
and the pgtential economic impact of coal-fired plants.
Mr. Watts was qualified as an expert natural resource
economist by the Master without objection by the United
States and Tribes. Tr. 11551 (Special Master). Mr. Watts
did testify that he did not conduct in-depth studies of
mineral development on the Wind River Indian Reservation,
Tr. 11590; he did testify, however, that "using those

facts in making a judgment gives you some indication of

what the potential feasibility is." Tre 11590. Mr,

Merchant made it quite clear that his opinions concerning
the feasibility of mineral development on the Wind River
Indian Reservation were based on his own experience and
knowledge, rather than upon a study of costs and returns.
Tr. 717. Under the circumstances, the Court must find
that Mr. Watts is much more qualified to render

professional opinions concerning feasibility than Mr.

Merchant.




United States Provosed Finding of Fact: S -

531. foth Mr. Merchant and Mr. Page, the United States

axpert econocmist and hydrologist, testified that 6,580 acre feet

of water per year presently are required for sescondary recovery

ocperaticns at these rhree sites. For Steamboatr Butte, 1,030

are diverced from the Wind River, and the

Mr. Page testified that wacer is

acre feet per year
remainder used is groundwater.

produced_in conjunction with secondary recovery overations at

S:aambcﬁ:'ﬂuzte and chat produced wacter 1s reinjectea inco the

011 wells. There is no discharge. Uniced States Exhibic WRIR

C=-31A, Table 4. Tr. 513-14, 814, 919.

Mr, Waces, the State's witness, restified that 94 acre

feet per year are taken oucr of permitted ground wells, and nine

or ten times that much water 1s being used f£rom the produced

Mr. Wacts claimed that wacer {3 not
11572-373.

wacer from the oil wells.

being drawn from the Madison or other formations. Tr.




Wyoming's Response:

531. -Mt._,Watts testified that only 94 acre-feet
E;Lnnually ;ai:.‘e' actually being taken out of the Wind River '
through nearby groundwater wells. The remaining water
'usi.ed' for recovery 4n the Steamboat Butte Field is water
'produced as a part of the on-si,te oil recovery Process.
Tr. 11573'- Mr. Watts testified that of the total 6,500
acre-feet of water presently required £for secondary
operations, 3,994 acre-feet come from groundwater wells
while thé remainder is produced-as a part of the secondary

recovery procéss itself., Tr. 11571, 11575 (Watts).




Unit+tad Statsas Provosed Finding;of FTact:

€14, Boch the United States's and cthe Scace's wi
chac thers is not sufficienc

tness

stated, on dirscc examination,
r claim for future oil development needs.

however, Mr. Merchant admitced that the

basis to.-make a wace

On cross-examinacion,
higher oll prices in. fucure years day

prospect of substin:ially

.ucrease the amount of recoverable reserves hecause (1) higher

srices would allow recovery of oil that was
and (2) higher prices will el

Greater racoverable reserves wou
My, Watts admicted he

not proficable to

=acover before, icitc more exploracion
2or oil reserves. ld incresase

che likelihood of increased developuent.

had not invescigated recent acquisi:ians-of olil and gas leases

on che raservaction, and vas not even aware of the procedure £oOT

developuenc rights on the reservation.

obtaining exploration and

Ye alsa tascified cthac he was aware of olil companies’

incerest in developuent {n the Overthrusc 3elct, and chac this

ine=easad oil developuent cn che reservation in

Tr. 11599-600, 613.

may lead €O

rhe next several years.
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534. : TheJ United States did not claim water fer

—

3feecondary -recovery' for; future uses on the Wind River
o .'_--Indian Reservation, and both Mr. Merchant and Mr. Watts
"I”"jteetified that there was no evidence that such a need

';weuld arise. Tr._SlS;(Merchant); Tr. 11571 (Watts),
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United Statas Proposed Finding of Fact:
- N 535_' Sincg-iﬁ is ra;#onaﬁla_to expﬁqt'that
on, particularly in

there will

bﬁ'tuture oil davelopment:qn the reservati

wiew of the proaheqt'ot'aubstantially highdr oll prices in future

commensurate increass in recaverabla reserves, the

 yair='and the
should not be restricted to existing

use of 6,530 aﬁra'fect annuall

S¢condary_oil'reca#ery operations. Instead that amount should be

‘i3 needed for secondary oll

available tb the Tribes so long as it

oil recovery.
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. Th is  Finding is tctally. _' unsupported by evidence

LY

i . - - . . . . .
r
R . . "
] ' : . . . e - . .

"in the Record, and is directly contradicted by the

' . 4 ' b

~testimony of both expert witnesses, Mr. Merchant, Tr. 515,

. k ' ’ . . . ' ! + )

i . . r .

- and Mr

. Watts, Tr. 11571.

. ' . ) ) - i
- ' [ - - . - .




QﬁitedStatésEronosedFindinu'of Fact:

5&0. Mr. Merchant testified that che nacural gas sweecening

rtatnuly requizes 6 acre feec of water per

and dehydracing slant P
year, and the sulphuric ac

veaT . This wacer is derive
e, Wacts, the Stace’'s experT economisct,

e £indings. Uniced States

id plant rtquiras 95 acre feet peT

d from grnundwn:er saurcos in the

Wind Rtvnr foraacion.

did noc tvalua:l or cannradict thes
17, 519, 520, 11591; 11677-678.

nxhibit HRIR.C-JIA,_Tabln 4L, Tr.
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Wydming's'nespcnéez

' _54_0. Mr. .Wétts did not contradict th'e natural gas

mrce:e'e‘t.'et.i_ing_'a‘nd sulfuric p];'ant. fe_quii:ements testified to -by
: Mr. Metéhanf; Mr. Watts testified that the sﬁlfuric acid
'.p'llan_t--"dbes' not use .any suifur nor natural gas £from the
_' ﬁérlser'va-tiion' in produciﬁg sulfuric acid. Tr. 1l1577-11578.
'Furthermcte, the Court was presented with no evidence that
the nétur&l gas swéétening plant xﬁakes use of mineral
résidufces..'held in ﬁ_rust by the United States for the
' Tribes. . . l
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Uniﬁed Statas provosed Finding of Fact:

541. The United Stacte's expert, Mr. Merchant, also
concluded that_i: would be economically feasible for an anhydrous
ammonia plant to be developed in the future on the reservacion,

' poasiblﬁsnolr Riverton. In reaching chis conclusion, i .. Merchart
looked atc long-Cerm trtnd# and the probable market area for produc-
tion of uicrogen fertilizers. He alsoc found that the nacural

gas production on the reservation exceeds the requirements of

such a planc. Tr. 520-22, 529.

The plant envisioned by Mr. Merchant would produce 1,000
tons per day. This size plant, which is the smallesc size ac

hich econcmies of scale normally are achieved, was chosen partially
on the basis.of the availability of nacural gas. Tr. 527-28.
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.'Wyeming'e Respenee-

B --541.1 The Court should not be misled inte believing
that Mr. Merchant. conducted feasibility analyses for
mineral development on the Reservation. In his own words,
- Mr, Merchant testified "I d:I_.d not develop detailed cost

[sic] returns for these mineral enterpf'ises.“ Tr. 709.

The scope of his analysis was further defined through the

Ifollowing exchange:

Q. So, based on that general phenomenon
| for these resources, rather than any
empirical analysis, it's your opinion
that it would be commercially feasible
to recover these resources sometime in

the next 40 years?

I think that statement was empirical.

Do you mean you have some empirical
analysis to support what you are saying?

I've been looking at energy issues for
several years, and I think based on my

experience in doing that that I can
make that statement based on my own
personal knowledge.

Tr. 717 (Merchant) (emphasis added).

*




Unitaed States Proposed Finding of Fact:

543, The Statre's witness, Mr. Wactcs, tastified chat the

development of an anhydrous ammonia plantc was a very speculacive

prospect. Mr, Wacts claimed chat the feasibility analysis for

the plant must look at the ‘losc opportunity coscs resulting £rom

diverting nacural gas from current uses Co use.crtor the ammenia
plant. Mr. Waccs did noc conduct any such feasibllicy scudy,
however, and he would not say that such a plant would never be

built on the reservation. Tr. 11578-580.
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;?|IC;““ W&oming's Response

543.'_ Mr- Wattsl
l of Mr. Merchant; ‘and alt
j¢ }. ibility, Mr. Watts' crede
hant's with respect to

testimony obviously contradio;s th

r witness aid in-depth

hough neithe
ntials are clearly.

studies of feas the POtenual.

super:ior to Mr. Merc

tion.
for mineral development on the Reserva
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Unitad Statas Prouosed Findin cf Fact-" _j o _:“.H__ o

;5¢4. As to Euture prnduction levels of natural 3asr

%ra %lrchnn: rastified on cross-examination chat che prica or

natural gas probably will subscantially incrtase aftar prices

doreguLatnd as required under -exiscing law. The inczease in
of reccverable natural gas -

tfo
pr‘cas could well increase the amount

- reserves, and result in incruustd production, in much che same

wty as for oil.. Tr..613-16.
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‘See Wyoming's Response to United IStal_teS'. ?
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United States provosed Finding of Fact:

s45. There are several nacural gas £ields under oroduction

on the Wind River Reservation, speciﬂically chose identified om

United States Exhibi.:.wal'?. C-23. There is a natural gas sweecening
and dehydracing plant located easc of Riverton, and a sulphuric.
acid plant southwesc of Riverton. The processing plant requires
6 acre feec pir vear for pruciuiug natural gas, and the sulphuric

. acid planc :iquiru 95 acre feet per yeal for its operations. -:

The source of this water is groundwacer from che Wind River

darmation. -
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| 545.  See Wyoming's Response '
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}s“ProppsedfFinding of Fact 540.
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”Unit'ad'.'sﬁéﬁé“s- Praﬁns'ed "E':Lnd:l.ng of Fact:

_ Saé. Ic-i# :iéhn£¢aily and-econamically feasible-
- an anhydraua ammnnia plant be lccaced on the raserva:ian {n
'f 1ext &0 yenrs. and :ha: plan: would rtquire 4,250 acre feec

-IYer of utttr,_cu bt dcrtvod frnm :ht Wind River fcrmacion.
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yoming's Response:

' 546. Based upon the testimony of both witnesses,

:there.-is_ no evidence  ih the Record supporting the
.'_Eeéhnical .of; economic _feasibility of . anhydrbus ammonia
! 'blaﬁt to be located on the Reservation within the next 40

_yea;r:s. See .Wyomi'ng's Réséonse to United States' Findings

- of Fact 541 and 543.
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United States Proaosed Finding;of Fact-
is substantial prubabilitu that
rices increaae in the

5n7,'.rngrg recnverable

uill increaae a: B

natural gaa rsserves
gaa productian may in

crease comme nsurata

future, and that natural
rved Lo the

Thare must thararora be rese
t to duvelop these: natural

'with 1naraased demand.
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Wyoming's Response:

. See Wyoming's = Response

Ll . - .
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. proposed Findings of Fact 541 and 543.




Unitad States Prorosed Finding of Fact:

C. Coal

548, Mr. Merchant identified coal deposits on the reser~

vation, described the deposits that in his opinion are suitable

for development, and cutlined the water requirements and water
sources for development of these depoéita.

Sased on a United States dureau of Mines report and a
United States Geological Survey report, among other things, Mr.
Marchant concluded that there are coal deposits.in the Alkalil
Butte field in the southeast corner of the reservation, in the
Muddy Creek area in the northern part of the resarvation, near
the surface in the Hudson area, and deep deposits between :tWo
1geations as indicated on United States Exhibit WRIR C=24.
*"here have been small mining aperatiaﬁz in the Hudson area. Mr.
Marchant concluded that the coal deposits at the Alkall Butte

and Muddy Creek lccations are suitable for development. Tr.
5’47-”3 ? 550-52-
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W&Gming's Response

.
1

- o & e T st
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548. Although Mr. Merchant did reach the conclusions
outlined in this finding, he should not have been allowed

to do so. As the Special Master pointed out,

the economist on the stand may continue to
testify to those things as expertise gives
him a right to, but I would doubt if it
would go to telling us what that coal field
contains unless he had some first hand
knowledge . .« o+ Mr. Merrill, I think you

made a good point.

Tr. 550 (Special Master). There 1s no evidence in the

Record that Mr. Merchant has first-hand knowledge of any

mineral deposits on the Reservation.




United States ProEosed Finding:af Fact:

1 reserves at

g49. Mr. Merchant found that the coa

itable for development chrough underground

g this cancluaian;JHrSIMq:;hzn;
concaic feasibillicy. He found

Alkali Butte are su

ccal gasificacion. In rveachin

1o00oked at both the rechnical and e
which ars ot qﬁ@hi;umiqggg

overlaid by §g££§cien§
By logking 4t industry

rhat che coals in thac locacion,

rank, are at least J feet thick and aze

sserburden co be suitable for chis pracess.
grade of available coal, and market project
situ gasification would be ecpquggglly _

crends, the iana,;,.

My, Merchant concluded that in

feasible. The scurce of Mr. Merchant's information on che gasifi-

cacion procesa Was orimarily the four or f£ive moat recent

", a epllection of




Wyeming'e Respenee.,

549. As pointed eut in Wyeming's Response to Tr:ibes'

'_ _-E‘inding ef Fact 240, Mr. Merchant is hardly qualified to
'.;testify as to the euitability ef_develeping.ceal resexves
| th_r:eﬁgh _-}_f_l_'eitu coal gasificatien._ Not only does such a
.de#eleﬁment invelve'-ceneideretiens 'far eutside~ ef- the
.tfield ef ecenemics, Mr. Merchant did net even consider the

_ecenemic cests of his prepeeal. Tr. 718 (Merchant).




United States Progosed Finding;of Fact:

550. The State's witness, Mr. Wacts, while admitting
gasificacion, had cerzain reser-

_hat he Lis not an expert on coal

vations about the pcssible development of a plant.
rious groundwater concaminatiom,

He claimed

rthat; because of the poalibtlicyiof se
‘énd the location of the Alkali Butte coal field ac che reservacion..

": .- border, mutual cocperation will De needed becween Indians amd...... ..

non-Indians in developing such a planc. He did not.£find that. .

such cocperation was impossible or even unlikely..
‘also tescified, on che basis of srudies rslacing to moiscure

Mr. Waces.

ent of coal, that no addi:ianal 5z=ar would .be required <or
However, Mr. Watts did not

cont

coal gasification at Alkall Butce.
Sor water for coal gasificaciom acher

Te. 11583-587, 11583-595.

consider any otcher use

chat che concrol of burning.




Wyomingis'nespcn5é=

' -”¥ i 550.*Mr. ‘Watts, .at ieast, was realistic about the

| limitations :o'f ~his 'experti'se as a  natural rescurce

o economist;_ Tr., 11583. He did, however, point out certain

péteritial problems th'at_ Im'ight be incurre'd in developing

the Tribes' coal resources in that way. Tr. 11583,
L.'lJI.SB‘?.: | Mr. Watts' accurate assesément of his own
" limitations should not lead the Court to believe that the
--Tfibeé or thé united States have met their burden of pfoof
'in establishing the | feasibility of in situ coal

fgasification on the Reservation.
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Unitad States Prorposed Finding of Fact:

551. Mr. utréhanc concluded chac che in situ gasificacion

proctsa ac Alkali Bu::e would require 2,800 acre feet per year

Accarding to the Uniced State's expert hydrologisc,

of ﬂn:lr.:
water would be groundwater frnm the

My, Pagt. thn source of this

'Wind Rtvcr. Lance and Mesa Verde formatcions.
Tr. 554, 315-16. |

Uni:ud Stacas.

E:l'.hibi.: WRIR C-31A, Table 6.
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FWyoming's Response.

551. _'Hr. Watts contradicts Mr. Merchant's testimony

-"'by stating that the moisture content of the coal in the

o particular field under consideration would not require

additional water_ to burn coal _i_._n_ situ, even if it were

ecsnominally-snd technically feasible. Tr. 11586,




United gtates Provosed Finding of Fact: o

for coal developmentc,

is Muddy

§52. The other location suicable

by the United State's expert economist,

as 'dturmincd
shallower than at Alkali Butte, and is

Creek. There the coal is

suicable for mining. The coal 1s sufficient to support a 150-

¢ could be added to incerscatce rransmission

DTeZRWALE -pOVET plant tha

lines. Tr. 533=34.
Twency=-£ive

requized at Muddy Creek for dust

and 2,490 acze feeC per vear would be

lant. The watcer for the mining operations wou
while the wacar Sor Che power

(25) acre feet per year of vater would be

sontrol and surface raclamacion, --

required for cthe power

P 1d come from

shallow (200 to 500 feet) wells,
nearest major water source, chact*®

olanc would be derived from cthe
ac Piloc

che Wind River underflow, and chrough wells such as.
ar use for the in sicu gasificacion and power
Uniced Stactes Exhibic WRIR

is,
Bucte. Ihe wat

planc would be tocally consumptive.

c-31A. Trz. 560, 815-16.
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WYomihgfs ReéPOnséz _
' "_552. 'Mr.-_uerchant's_ testimony is refuted by Mr.

Wat;ts,-' whﬁ testified i;hét thel 150 megawatt power plant
'lblroposed” by M. -_Merdhant would exhaust the known coal
téserveé'at the Muddy Creek Field in 13 to 14 years and
thﬁg would not bé_econamically_feasible. Tr. 11581, 11582
(Wat':ts)__.. Mr. Watts'further testified that water use for

- in situ gasification would be nonexistent. Tr. 11586.




United States Provosed Finding of Fact:

:'55A. Mr. Merchant }tacld on ﬁrnss-cxaminn:ian chat the

N Uﬁitnd-S:acus Geological Survey has identified many reserves on

che resecvacion chat are not identified on che United Staces

Exhibic WRIR C-24, and chac these may become feasible co exploic
in the fSucure. Furthermore, as with oil and gas, Che price of .
cail_is likely co {ncrease in the fucture, chersby increasing che -

amnunt of recoverable cocal reserves on the reservation. Tzr. 616.




'WYOming's Rcspcnae- o | .

554. Hr.:' Merchant madc it .quite clear upon
. _crcss-examinaticn that his ccnclusicns concerning future
oil, natural gas and coal development were based upon his
perscnal opinicn, as cppcsed to any assessment of economic |
'feasibility. ™. 717. Although Mr. Merchant is entitled
,'tc his cpinicn, Mr. Watts clearly indicated he disagreed
with Mr. Hcrchant. Tr. 11581. Mr. Watts also is far more
cxperienced in studiea dealing with the economic pctential
',fc_r coal development in Wyoming than is Mr. Merchant. See

Wyoming's Amended Proposed Finding of Fact 40-2.
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United St"a?l:as Pfo osed Finding of Fact: - |
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5§55, There are 'my coal deposits on che Wind River

B.tuwa.:ian'. as idencified on Uniced Sl:atu Exhibic WRIR C=24.

The coal deposics {n che Muddy crsek area and the Alkali Buccte

. 1“{:‘.&

 area are suictable for development. AC Alkali Bucte chere are

sufficienc reserves, with a sufficienc gverburden, for in situ

coal gasificaciom. ‘ﬂut:;pro'cus. would requize 2,800 acTe feet

of wacer per yesr, TO be derived from groundwater and aquifers

such-as the Wind River, Fore Union, Lance and Mesa Verde Zormations.
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Wyoming's Respense--_ -
555. Fer the reaecne cited in Wyeming's Respense to

United Stetee' Prepcsed Findings ef Fact 548 threugh 554,

there ie. no evidence in the Recerd. for the ‘Court to

conclude that in situ ceal develepment on the Reeervatien

is eccncmically er technically feesible..

1

I l
) .
a
'
| |
| l




United States Proposed Finding of Fact:

556. At Muddy Cresk, there are shallower coal deposits

that are suitable for mining, and sufficient to sup;fia 15Q=

megawatt power plaat. Twenty=-rive (25) acre feat per year of

vatsr would be required for dust control and surface reglamation‘

1n connection with aining, and the proposed power plant_gauld

require 2,490 acre reat of water per year. The water for ciaing

operations would'be derived from shallow wells, and the waterl

for the power plant vauld be brought to the area from the nearest

ma jor watsr sourcs.




'W9bmiﬁgia'nespanE::

-

jf555._ "Mf;Hfﬁatt3l. teSEimcny--cogcerning -the,:potential-

3
F . - [ - . -
L 3 - .
[

fécbnomié ‘1life  and1.in£éasibi1ityp,qf _the _proposed power

' - - - - '

- .
+ . . . . - . .t -
- - - - -

plant 'was - not refuted by the Tribes and stands

-

- . . I
a . -

unchallenged. See Tribes' Proposed Finding of Fact 246.




Unitaed States Prcggsed Finding of Fact:

D. Gypsun

axpers economist tastifying on

557« 'Mp, Merchant, the
nt pos:ibilitias

behalf, avaluated gypsud develcopne

the United States'
able information,

on the Wind River Reservat
and ﬁuranu of Mines reports,
grade of gypsuld, the charac-

ion by reviewing avall
on gypsunm depo&ita.

{neluding USGS
He looked at the location, size,

reristics of the gypaum i ndustry,

£ that information, Hr.
deposits of high 3rad§ gypsum

oroductivity

and future industry trends.

On the basis O Merchant detarnined that

tains massive

the,ruaervation con
By analyzing data on and

that could be surface mined.
he QO

there

ncluded that in the future

and sales of wallboard,
which 13 nroduced using

will be an ample market for wallhoard,

g7psum. ™arefore he concluded that it would be‘faaaible £o

mine the &Y
535'86! 536! 5901'5331 699-

psum and u3e {t in a wallboard manufacturing plant.

Tr.

¢ the sanufacturing planc

Mr. Merchant escimatsd ctha
£ one=-half inch wallboard

groduce 400,000,000 square feet ©

would
be located near Rivercon

per year. The plant probably would

roximity co rall service and the populacion

because of it3 D
Uniced States Exhibic WRIR C-27.

needed for labor purposes.
= 537-77-
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Wyomingis Response:

| 55'7 ~ Mr, Watts testified that ~based upon his

iﬁvestigations_, including conversations with the Wyoming
'.State Gelﬁlogiét,' it was not economically feasible at the
| presént. time to'-dévelcp the gypsum deposits on the
-Resérva_tion; TC . 1155.3. .1155'4, 11558, 11559, In direct
‘._,c.'onltradictlion ttﬁ Mr. Merchant, Mr. Watts testified that
t'he gypsum deposits on the Reservation are located in
sﬁeeply dipping beds, meaning that underground mining
techniques ﬁould be required to exploit the mineral

d&posits, Tr, 11558, 11559.
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_ United States Proposed Finding of Fact:

538. Garyﬂa::s. che Scate's expert, scaced that in .

LanHial o He i i - -

his opinion it is noC econcmically feasible to develop gypsum on

| cﬁt regecvaction. The gypsum, he claimed, is found in sceeply : -

TR
e

g
e T e e 4
PR Bl et

| divping beds, which normally must be rsnoved chrough more expensive _.

i
L I — r\-l' . .
B l."'-...*:':j' "'l" : Y

underground, not surface, mining cechniques while there are
large smcuncts of gypsum chroughouc che world that can. be. surface—..

ined. He also stated chat substituces for gypsum may.be developed.

in che fucure. Mp. Wacts did not present any documentation or. .

scate any sources for chese claims. Tr. 11558-559, 11362. -
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“Wyoming's Response: -

L]
-

. . n . .
. . _ . ' N . .
. - Ty v . . ' . . . . - .t . . 1
. - -

| 5 58. . Mr. Watts specifically stated the scope of his

- . . r

. '
- . . . .
- T . . ' . . i .
- - . -
' - . u . '

and ‘the sources of his information on transcript -

yfsthdiéé

£ ]

.
Fa . . .
- o . . . H - . . b
.o . . . . ) .

- . . -
- - . . . - - -

-

ages 11552-11555.

' .




United Stataes Proposed Finding of Fact: L

559, Surface reclamation in connection with mining
gypsum on che reservacion would require 10 acze feaec of water

y pu' vyear from local groundwater. Based on a conversation with..

the. plant engineer at a gypsunm vallboard plant in Cody, Wyoming,

Mr. Merchant concluded that the wallboard manufaccuring. plane -.
. would require 300 acre feet per year. Eicher surface watear oOr

groundwater could be used for cthe planc. Mr. Watts, the State's

w“itlhess, d{d not review or contradict these water: clains. Uniced

Secares Exhibic WRIC C-31A, Table 4. Tr. 587-88. .




Wyoming's Response:

559'.  Mr. Watts contradicted Mr. Merchant's testimony

concerning 'gypsum mining on the Reservation and its

associated water requirements by stating quite clearly

that in his professional opinidn it is highly unlikely
that these reSources will be developed in the foreseeable

future. Tr.  ll561. Thus, it would be meaningless to

postulate water requirements.




-
4 '- 0 0 0 0
r._I_- ! a d . ' . .
] L . : -
-4, . 0 .. -
t P - Do
a v, ra . L
- - . o
R . C
-t
A 1, _ .
r . .
- .
s - -
. ' .
LI .
: e
. e .
. 1 - - .
. ..
. . . '
e -
\ .
R | ’ * ’ .
] ) N
-
r
= . 1
: .
. . .
. " .
. .
P PR T
.
r .. Pt .
4 - . . - - L}
- " - ) L} .
'
' _ *
, - .
.
L .
M
'
.I.
. .
I- 0 |- 0
e
- . .
' . ,
R ] )
) »
£ .
wooa
EE
B .. -1.
v 1 .
2 .
+
'
r
- L] . )
'
‘.
.- .
- "r
T -t - .
- a .
. ' .
: . - . ’
.o .
N
* L}
'
' -
. n
A .
. '
M a
0 ) -
.
--'
r. '
. '
[ .
'
" "
'
'
N l
A
r
. l - I
'
L
P , a
' 1
.o .
'

. . . . . ' .

Ny L -,*,-;1-_1;- H ’13 5*'*-'".*}" ;I.._h""!&_ {,lfar‘,';ri"',;.aﬁ

i ¢l g T el -l b gl B

Unitéd'Sﬁafaé'Prcﬁased*Fin&ingjéf'Fact='

:_5ob+ Thé gypsum depoaita are located in the aesthaetics

-&rea-darinﬁdfby'tha'Unitad Staﬁe's experts,'and the Tribe; ul:iaately'

wili h;#q'to'dhoaaq'hetwaen preserving this area and develaping-

'the.sjﬁéﬁn.'_Tr; 592,
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'elaibla ro mine these deposits

ing plant-cn the resuavatlan._

ro. g~ e A& T - T B

Unitad Statas Prcuased rindina of Fact:

'601; In Summary, thare are massive gypsum deposits on

It is rachnically and ecnnam4cally

the Hind Rivcr Reservatiocn.
cate a wallboard manufactur-

and to lo

dygpsun mining would requirs 10

acre fest per yea the wallboard manuractur*ng

plant uould raquirn-BDO acre

r of surface water, and
feaqt DEOr Yyear of :urface-or groundwater.




-,chYGming'a Rcspcnse--"
601.-_': Based on Wycming's Respcnse to United States'®

QfFinaings of Fact 557 thraugh 600, the Court should

conclude that there is no evidence concerning the economic

.-'feasib:l.lity of mining gypsum depcsits on the Wind River

Indian Reservation: and if there were, there is no

~ evidence concerning what ncrmal annual water requirements

'-.'might;.be.- See Wycming's Response to United States’

‘Findingncf Fact 527.




 United States Proposed Finding of Fact:

te Uraniunm
ga2. The Unitad State’s expert, Mr. Merchant, testifled

that there are indications of uranium deposits in the Aycross

fohanbian in the northwest coraer of the reservation, with a

quality of one=tenth of one percent uranium cuﬁtant. de concludad

that, although the basic fiald work has aot been done to positively

these deaposits, the increasing interest in uranium nakes

locate
1& l;kuly shat such fleld work will ha carrisd cut in the future.

Unitad States Exhibit WRIR C-25. 1Tr. 567=-68.




o 502 This Pfoposedl Finding and Mf. Mert:ha_nt'e
;tegtiﬁoﬁy__make it clear that there is no conclusive
'__'evideri.ce that uranium deposits even_-ekist on the Wind

River ‘Indian Reservation. Witheut_evidence that uramium

deposits exist, there is absolutely no basis in the Record

-fer;awarding a'weter right for their development.




United States Proposed Finding of Fack: . ...

§03. To deteraine future development possibilites for
uranium, Mr, Merchant analyzed the characteristics of other

sranium mines in Wyoming, particularly the grade of uranium aad

—apg——

the size of the mines, and reviewed uranium Lpduatry,trands.

On the basis of those studies, he concluded thattgavelnpmant of
ypanium deposits would be economically raasible.” If deposits are
found, they would be mined by underground mining, then the ore

would be beneficiatad or refined into yellowcake and shipped of?

the preservation for further orocessing. Tr. 568, T0T7-08.

N

18/ Mr. Merchant admitted that uranium prices have
haen volatile over the past several years, but stataed that
these fluctuations appeared to be based largely on political.
avents. And although federal regulation of uranium nay tend.
to ralss development and production costs, the price of
granium also i3 likely to increase becauass of the increased
ruture demand for energy. Tr. T12-16. .




Wyoming's: Response: .

= ~
) o

The statement, "if the deposits are found, they

- L] . i . . .

“would be mined by |

_ by underground mining," is so speculative

- ' . . .
- - . . - . Y .

" i . . ) . .
£ _.. 1 r - - - .

~as to hardly deserve comment.
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. United States Provosed Finding;of-Fact:.
--eou; Mr. Merchant deterained that uranium maining activi--

‘ties would ruquira-15rlcrn feet per year of watar for dust control

He furtner concludad that, bassd on Caperon's

and incidental u:ea.
on Hineral Industries in Uyoning, processing

re faet per year. .

'z-unginuara Report

uranium iato yellawcakn Jould require 475 ac

“he water would be drawn from local shallaw to moderate depth

uind H*var formation or Crow Craek

_zruundwntar, and from the
4,

United States Sxhibit WRIR c-31A, Table

supface flov.




‘Wyoming's Response:

| _-1"604.'_ Mr..' Merchant's speculation that if any uranium
déposits 1ar.é found, they would be mined by underground
;;mining, is dwarfed by his guess that 15 acre-feet of water
'per. vear for  dust control might be required. This

testimony .again hardly‘ meets the burden of proof that

water for uranium development will be reguired in the

future on the Wind River Indian Reservation.
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development
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-jWYdmin"s Response:

- .
. L)
'

605_ -_"-f'fh?’sg'at'e“b_f' _Wyoming did __not_ O:Efer_any_.evidence

3
- -

- on ‘uranium de#elbpmént' on the Reservation because there is

' no. evidence that uranium even exists on the Reservation.

u -
.
. .
. 1
b . . .
-
' ' .
- I ' '

7;Tr;h567ASGB (Merchant);_.




. United States'Prquséd Finding of Fact: |

606.' There are indications of uraniun-dapoSita on the
re:ervation. The uranium, if 1t axists, is likely to be mined
through undergound mining and orocessed into yellowcake on the

reservation. Mining would consume 15 acre feet per year of

watar for dust control and incidental uses, and processing would

require uTS-aara_rent of water per year. The water will be

from local shallow to maderatu depth groundwater, the Wind

drawn
River_tdraatinn. or the Crow Creek surface flow.
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. .Wyoming's Response:

' . . :

‘This  Finding . e final cap on a pyramid o

'pure;spebﬁlationcthatlha support in the Record
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nd should be _
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| ! - United States Provosed Finding of Fact:

F.. Phosphates RockK
1sc analyzed the possibility of

607, Janes Merchant a

future develdpment of phoaphate rock on the Wind River Reservatlion.

He detarmined, Dby reviewing available inforz=ation on phosphate

t there are axteansive phosphate
the charactnristiéﬁ,qf the phospnats
and techno-

1eposits, tha deposits on the

ceservation. By analys3ing

iaduatry.*trenda in the production of p@oaphoric acid,

logical suitahility of grades

‘the Unitad States' expert concluded tha
in the United States and concluded that

mined, then shinped

of phosphate rqek for processing,

+ there iLs increasing

demand for phoaphatae

phoaphate rock on the reservation could be

jverton area for haneficiatlion and use in a

to a plant in the A

He. Merchant testified that, although

4at acid processing plant.

the phoaphate rock is of a falirly low grade, it is capable af
=T,

neneficlation. United States =xhibit WRIR Ce26. Tr. 573
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_,Wyoming's Response.

607.-  The Court .should again. be reminded that Mr.

- _;Merchant testified cancerning his own personal knowledge,

-_Tﬁ. 717 (Marchant), and that his testimony was refuted by

. Mr; Watts,' who 'testified that it " was unlikely that

: _ i . . .
',phosphate rock deposits on the Reservation would be

 developed in the foreseeable future. Tr. 11561 (Watts).




United sStates Prnudsed Finding;of Fract:

608. Mr. Watts, rhe Stace's witness, scared chac in his

opinion it is not econamically‘faaaible to develop phosphace

rock. He claimed chat,

as wicth coal and 3ypaumu':he resource is

and musc be mined by che. more expensive

in steeply dipping beds,
a great deal of ohospnata -

mining mechod while chere is

underground
can be mined by cheaper: stTip

rock chroughout the count:ry chat
Furchermore, he claimed that subscitutes

developed in che-:

mining'cachniquna.
obviating the need for phosphate rock may be
Mr, Watzs did noc audic Mr. Marchant's £igures or present

fucure.
any specific evidence CO gupport his

Tr- 11561-570-

conclusion. Tr. 11558=559.
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x.'Wyoming S Reeponee-
GOB.n; Mr; Watte' backgreund and experience as a

jnatu
_ ral reeeurces eeenomist. and the eources upon which he

r 1 to |
- re ied to form his | opiniens are epecified in the

.iteeneeript_at pages 11544 threngh 11556 (Watts)
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| United'States Pronosed Finding of Fact:

609. .Mr. Mirchann and Mr. Page concluded that phosvhace

- rock mining would require 5 acre feet per year of water, which
could be drawn locally from on-sice wells near the mine. BSeneficia-
tion would cuﬁnﬁme-azs acre feet of water per year, and production
of pposphuric acld would consume 400 acre feet of water per year.
in che Rﬂv;rznn ares this water could be drawn from che Wind
River fofmn:iau or from surface watar. Mr. Watts diq not reviaw
the United States expert’s conclusions on waner‘raquiramtnusi
and sources. United Staces Exhibiz WRIR C-31A, Table &, Tr.
574-75, 817, 318.
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wyOmlng's Response.
609. Mr. Watt's did not review the government

experts! 'conclusion on water requirements and sources

-'because he testified that it would not be economically

r'feasible. to develop phosphate rock deposits on the

:Reservation in the foreseeable future. Tr. 1156l

(Watts).
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Unitad States Provosed F:Lnding of Fact:

§10. There are low grade phosphace rock deposits on

{ncluding buc not limited to those

g Wind River Reservation,
WRIR C-26. _Icﬂia econcmically

tdencified. on United States Exhibit

Seasible €

~eneficlacion, and use

furure by mining,

o develop these minerals in the
Mining

in a wet acid processing planc.

Enetlper year of water, CO be drawn

4ill require five (S) acre
geneficiation will consume_ 425 acre

swom oneslite wells.

JACRY pPer Year, and
5 wacer, which will come

or, i£ nnir Riverton, the
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oming'e Response.

610. : Based upon Wyeming's' Response toO United States’
Findings of Fact 607 through 609, the Court should

cenclude that there is net sufficient evidence concerning

'_the ecennmic feasibility of phesphate rock development on

the Wind River Indian Reeervation.

l




United States'?ronased-?indin of Fact: i

614, The Indians residing in Riverton which, as stipulated

by'the.Stata.'Unitgd States and Tribes, is located within the
resarvation, are entitled to water for their projescted needas.
Hr."Faa#ett'a contention that a dual water system will be needed -

Lo serve tha Indians is unwarranted. 7Tr., 11619. = -




Wyoming's Response:

614. The United States mistepresents the Record. Mr.
Fassett stated it would be ve'ry difficult to administer a
dual water right system, ™. 11619, for example, some
small portion of the City owning a very senior reserved

right and the remaining portions of the City supplied

through state-awarded surface and ground water rights, all

serviced by a single, integrated municipal water system.
once the water is diverted and treated, it feeds a single
integrated municipal water distribution system serving all
residents of the City. It would be physically
impracticable to attempt to serve only portions of the
City's residents with their own separate water supply or

to administer portions of the system separately.
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United States Provosed Finding of Fact:

§15., Mr., Merchant's rellance on existing dally per capita

watar u#e at fFort Washakia af 325 gallons is rellable. MNr. Fassett's

propossd per capita allocation of 220 gallcas 1s not provided_

W“ith support sufficisnt to overcome Mr. Merchant's cenclusian.
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Wyomingt®s Response:

615. Mr. Fassett stated that Mr. Merchant's water use
figure for Fort Washakie was high. TC. l1l6l16.
Furthermore, even Mr. Merchant admitted that the Fort
Washakie per capita value was almost twice the national
average water consumption. Tr. 449. See Wyoming's
proposed Findings of Fact 12-1 et seq. The Master made
specific reference to the Fort Washakie value and left

that portion of the U.S. Exh. WRIR C-20 "in limbo," due to

cross-examination over this figure alone. Tr. 457,

Neither the United States nor the Tribes cross~examined
Mr. Fassett regarding his research and study to derive the
220 gallons per capita per day value for Fort Washakie.
Tr. 11622-11623.
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Uni+tad States Provosed Finding of Fact: i

6§19, Mr. Fassetz concluded chat Mr. Merchant overescimated

che daily per capita water reaquirement for ForT Washakie ac 325
gallons. However, Mr. Merchant's figure is based on actual useage,
Mr. Fassett's conclusion of 220 gallons per day was estimaced and.. .

not confirmed in the field. Tr. 486, 1l6l6-18. .- -
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Wyoming's Response.

o Gl§} Mr. _Fassett  testified that he was _ﬁnable to
"co'ﬁf__irm'blr. Merchant's. contacts arid sources for data due
to :'lthe.ongoing nature of the 1awsuit. Tr. 11616-11617.
_'Furthermore, Mr. Merchant's 325 gallons per capita per day
value = was challenged by Hyoming and three private
_parﬁies. As a result, the Master held this portion of
I U.S. Exh. WRIR C;ZO "in limbo." Tr. 406-457. The United
Statés  and Tribes never challenged ﬁo Mr. Fassett's

testimony. Tr. 11622-11623.




United States Provosed Finding of Fact:

L{III. F?FISHERY

The United States adopts, and hersby incorporatas by
references, the findings of fact submitted by the tribhes in thia
case in aupport of Eha elaim that fishing was a. purpose for
creating the Wind River Reservation.

620. There are sixteen streanms or portions of streans
on the Wind River Indian Reservation which are of primary or
potantial importance for f{lsheries for the Shoshone andﬁnrapahoa |
Indian. Tribes. These streams are subject to impacts from existing
and potantial water development. Tr. §361-83, 6366, 6654, United

States Exhibit WRIR C-280, pp. 9, 21-87, Unitaed States Sxhibit
WRIR C-281.
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Wyoming's Response:
620. Neither the United gstates nor the Tribes
presented any evidence to show that any portion of any of

the streams claimed is important to the Tribes for.

'fishing. The only evidence presented as to use of fish by
the Tribes was historic use by the Shoshones. cmer
Stewaft restified with respect to this but only indicated
that when the Shoshones found fish, they ate them. Tr.
9114. They also relied upon many other food items. Tr.

9116, 9120. There was no evidence prescribed that they

‘were ever dependent upon fish.  He admitted that the

Arapahoe, however, traditionally were not fishermen. Tr.
9129. Also, there is no evidence that Congress Wwas aware
of any use of a ~eliance on £ish by the shoshone Tribe
when the Wind River tndian Reservation was formed and,
therefore, CongressS could not have intended to reserve
water for fisheries.

The purpose for which water may have been
reserved for the Wind rRiver Indian Reservation, to
establish a land-based agrarian society, stands 1in
contrast to, for example, the parallel purpose found 1in

Colville confederated Tribes V. walton, 647 F. 2d 42, 48

Colville Contecer=-=" -~  — —¥————

(1981):

The Colvilles trraditionally £ished for
both salmon and trout. 1.ike other Pacific
Northwest Indians, fishing was of economic
and religious importance to them.
{Citations].
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The 'ffibe 's principal historic fishing
grounds on the Columbia River have been
destroyed by dans. The Indians have

established replacement fishing grounds in

‘omak Lake by planting a non-~indigenous trout.

The.i'Shoshone and Arapahoe settled on the
-Reserﬁation to pursue agriculture rather ‘than live as
fnémadic hunters. Thé Colvilles' traditional and extensive

reliance on fishing continued long after their settlement

on a reservation and represented a central factor of their

-

‘existence and their culture.
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o United States Provosed Finding of Fact: .
| 622;' Among those methods 1is the Cooperative Instream
| Fiou_Gbuup’(iFG) inecremental oethodolegy which was developed by

g.s. Fiah & Wildlife Sdrvice and which was used by the United .
States to prepare clains {in this case. Tr. 6337-38, 6340-42, '

' 63u6.'6573-76, United States Exhibit WRIR C-280. .




. Wyoming's Response:

-

:22}77Th19fstatément'is misleading. The United States

- . |

: tjhl'y'f-'—’ﬁrsléd-'.-'thé . PHAESIM ' polrt_ion : _of' the Instream Flow Group

r;iFG;'~Ihc£¢méﬁtalﬁMﬁth¢do1¢gy,  See Wyo. Exh. WRIR FISH

o = - _.
¥ . wn . )

1A (p. 21).

-
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United States Provosed Finding of Fact:

I625. The witncsa for che Uniced Scates, David A. Vogel,

. applicd the IFG-inc:amcncal mechodology in a scientific and pro=--- -
fessional manner according to the guidelines of che IFG. dis

field work included more than 60 days of on-site visics co the
rivers and streams he sctudied and more than 3,000:measurements of
stream characteristics relacing to velocity, depth; and gubst:ra:aﬁ. _
Mr. Vogel analyzed the results of his field work with compucer

programs prepared by the IFG. United Staces Exhibit WRIR C-280,
pp. 9-18, Tr. 6360-63533.
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'  w§oming'é ﬁes§dﬁse:
| 625. In light of the numerous errors made by Mr.
'Vogél ih_ﬁéffofming his analysis, his work shouid not be
- I.';hlarac_tlerized”als sdientific and: 'professional according to
'”_the quidEIinészof the IFG Incremental Methodolgy. In many
:ihétaﬁceé; Mr. ngel failed to perform his analysis

ac_clo'rding to the IFG guidelihES. See generally Wyoming's

' proposed Finding of Facts 45-5.
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| L :626,  Th¢ hydrnlagic-da:a rtqui:ed for use af che LFG
incramen:al mnthadolagy was dtvelaped by Michael Keene of H.XK.M.

Asuacia:-ﬁ. a wi:n-ss for the Uni:ed Scates. and pruvidad Lo

Mr. Vogel by Mg. Keeme. Tr. 6478, 7136-41, T148.
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‘Wyoming's Response :

. 626- " In factr. thé_ figures.-p_rcv_ide&' to Mr; vogel by

Mr., Keehé were not the same ones testified to by Mr. Keene

. '.atl"tr'ial. They wér_'e é_tn 'eai:flier version that had changed.

See

Wyoming's _Prbpdséd- - Finding of Facts 45-5; Tr.

'714747143-(c1ear).
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United States Pronased "inding;of Fact:

'62?.. Inscreanm Elawu recomended by*ur. ngel co pruvide

£ish specles he cnnaidered are axpressed

Uniced bcacgs

che oﬁ:imum habicat for che
in :trmn of mean man:hly Lnacan:ancaus £lous.

E:hibi: UBIR C-280 pp. 19-20 Tr. 6691-92.
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" United St'a.tes' PrnEose& F:Lnding of Fact:
629; Based on :ht uvidcnc. :ecttved ac :rial the

.ollawing nan-cnnuump:tva inst—cam flawa are nlidtd co maincain
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optimum hahitac gor £ishery resourc-s on the Wind River Indian

Rlscrva:ion. The flovs are bascd on a one in two year low flow
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Wyoming's Response:

. "
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;' 529- Generally;the values _depi_cted: for REB.Ch 'l on
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United Statas Provosad Finding;of Fact:

631. idditional official documentary evidence was
{ntroduced by the United States regarding the land title and
'atatu;'at lhnds around Edysen Reservoir, upon which certain lands -

claimed as irrigable by the Unitaed States axist. United States
Exhibits WRIR C-318, WRIR C-319, Tr. 7862-7870.




Wyoming's Response:

LD ALl e S bt

631. The United gtates has no standing to claim

rights for jands acgquired for Boysen reservoir by the

United Stateé since these lands are no longer held in

trust by the united States for the Tribes OY individual

tndians. The Tribes also have no standing to claim these
1ands since those jands are neither held in trust nor
indian-owned fee.

The Tribes were compensated $458,000 in 1952 to
relinquish the trust patents and rights of occupancy.
They reserved oil, gas and mineral rights, access for
graziné and stockwatering and a limited right to continued
occupancy "when such lands are not inundated bY Boysen
rReservoir waters.” These rights exist ngo long as the
lands abutting thereﬁo remain subject to the occupancy
rights of said Tribes®™ and nshall be regarded, and it 1is
hereby made, an easement appurtenant to such abutting
l1ands.” However, the right of occupancy 'shall be

extinguished forthwith upon the termination by any means

of the Indian occupancy." See Memorandum Of understanding
u of Reclamation and vrhe Office of Indian

Between the Burea

ffairs Covering compensation for rndian Lands Taken for

Affairs Covering Compensa®ioR 5% ~—————————— ——

n unit of the Missouri River Basin Project at 60

the Boyse

(U.Se. Exh. WRIR c-318); see enerally U.S. Exh. WRIR

C""313-
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There' iai ne.reridence in the Reeerd regarding the

-. .maintenance of eccupancy by the 'I'ribes. Coupled with the
.'."uncertainty of the existence of the right to irrigate these
'-'jllanda and the feasibility ef irrigatien development on lands
I which ‘can be inundated periodically., it is impossible to

.:' determine that the land is practicably irrigable. The Master

T . s
LT TR T S

'noted that the land status 1is different and, therefere, the

'reserved right cannot be the same -as eleewhere on the

Reservatien. ™, 7865.
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Wyoming's Response:

632. Not all laqu for which the United States claims
received water rights are currently held in trust by the
united States for the benefit of the Tribes or individual
Indians. U.S. Exhs. WRIR C-317 and C-318. Those lands
not currently held in trust by the united States are:
unadjudicated in-use tracts 2-l1l, 2-69, 5-53, 8-7, 8-8,

8=9 and 19-12; Type VII tract 1-48X; and Type VII tract

6-7X:; these comprise 131.6 acres having a diversion

requirement of 487.3 acre-feet and net irrigation
requirement of 243.7 acre-feet. See Wyoming's Proposed
Findings of Fact 28-10.b.6 and 28-10.b.16 and support
therefor. In addition, all of Riverton East pump station
9 and a portion of pump station 8 are not held in trust by
the United States, but rather occupy land withdrawn for
Boysen Reservoir.

The fact that the remainder of the lands asserted
by the United States, with the possible exception of the
Arapahoe Ranch, 1is currently held in trust ignores the
critical dependence of the existence and date of reserved
water rights on ownership history. Only those lands
determined to be practicably irrigable acreage which are
snallotted and have continuously been held in trust by the

united States since July 3, 1868 are subject to a reserved
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ownership. united States’
owngrship. |
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633, ALl land except ag deseribed in Finding number

. 1

' 3;33rﬁ=§b?qd as_ptrt_ar-thc'Hiﬁd_Rivar Indian Raa&r#ationbe 
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the Treaty of July 3, 1868. United States Exhibit WRIR C-317.
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. 633. The State of Wyoming is unable to respond to this
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United States provosed Finding of Fact: | L

north of the stipulated noundariss of

634. Csrtain lands

the Wind River Indian Reservation have been purchased, and are

currently held, in trust by the United Statas. The United States

claims water rights for the following lands {ndicated by the
The date-of purchase

tract numbers assoclated therawith at trial.

and, where appropriate, the state adjudicatud water rizht date

are shosun. ,
ARAPAHOE RANCH
MPRRILL LAND PURCHASE
1ANDS MNORTH OF SOUTH FORK OF OWl, CREEK
Dace of Purchase

July 14, 19438

PRIORITY
PERMIT ¢ DPROOF ¢ ACRES  DAIL
T Tau3z oe

U5=10=1912
06=-20-~1904

9C Riggs 6621 L

TACT ¢  DITCH NAME

- - Teer A
.. .33= 14024 27

PRICRITY
TRACT ¢ - DITCH NAME PERMIT # PROOF ¢ ACRES DATE U.S5

| T DT 9%

PADLOCX RANCH PURCHASE
tANDS NORTH OF MAINSTEM OF QWL CRELK

Dace of Zurchase
April 10, 1941

PRIORITY
UATE U.8. EXHIBIT ¢
O=100 " -id -

10-1484 WRIR=-136

DITCH NAME
iney
Mikkelson
Sliney &
Mikkeslson

PERMIT ¢ PROOF # ACES
TetT. . 3220 T12Z.63

3326 32.0

- - e ——

Texry,

Sliney &
Mikkelson
Padlock
Dewite
Sliney No.
Sliney do.
Rochwell
Eﬂln 0!
Slizey do.
achwall
Tal. of
Sliney JNo.

Terzr.

Tarr.
2306

1 4018

4038

2123E

2123E

3527
3334
6271

8330
8331

15024

15026

222.63

2246.33

17.0
160.0
160.0

83.0

- 233.0

99

10-18864
06~1887
10=04~1899

07-11-1902
07=11-1902

0Y9=17=-1909

09 =17-1909

WRIR=132
wRIR=136
WRIR=112

WRIR=1232
WRIR=132

WRIR=132

WRIR=-132
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Unitéd States Provosed E':Lnding of Fact:

PADLOCKX RANCH PURCHASE
LANDS NORTH OF MAINSTEM OF OWL CREER

Date of Purchase
April 10, 1941

TRACT #  DITCH NAME PERMIT # PROOF # ACRES nﬂﬁn U.S. EXHIBIT ¢~
06=1837 T walk=13Z2

o 3RS —Vadlock  Tarr. - I533— TSI

d4=10C Padlock - ' Terr, 3334 ai, 06:1 887 WalB-i32

U L 3 R 1 Padlock Terr 1534 286.446 061887 WRIN-135 =~ -

TRACT ¢ DITCH NAME DP¥RM 200 -
T —hEil — TRt Tl ACRES oS EQuIaIT v
36-2 Sliney - #1  N/A N/A. 12.0 ~ WRIR-132

T'—"" H__Jk-h Padlock N/A N/A 5.0 WRIR=13S
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United States Prorosed Finding of Fact:

- XV. WYOMING SYSTEM OPERATION®

635. Stata of Hyoning consultants Mr. Lesonard Rice and -
M» . Gordon Fassett testified regarding the davelopmcnt of, and
results achieved by, a computer model developed in an attempt o
:aa1ﬁhat advur:o.efrect tha United States claims for water: rights

night have on per:ona exercising State water rights.-




Wyoming's Response :

635. No citation to the Record was provided 1in

support of this Finding. The United States, in this
statement and throughout its Proposed Findings of Fact has
seriously misunderstood the two analyses testified to by
Mr. Rice and Mr. Fassett regarding the Wyoming river basin
system operations studies. The State of Wyoming presented
evidence, through Mr. Rice and Mr. Fassett regarding (1)
water availability with respect to United States and
Tribal claims as part of the determination of practicably
irrigable acreage (Wyo. Ex. MF-16A - MF-21B) and (2)
resultant affects upon existing state-awarded rights as a
result of the granting and utilization of the United
States and Tribal claims (Tr. 9645, 10058 and Wyo. Exhs,
MF-8 2nd Rev., MF-9 Rev. and MF-10 2nd Rev., see Wyoming's
Amended proposed Finding of Fact, Sections 15, 27 and 42

and support therefor).




) UnitEd Statés Prubcsad.Finding;cf'Fact:

the Stata's consultants was

6§36.. The model developed by

but was designed to

not limited to the area of the rasarvation,
basin. It

water supply and demand through out the Big Horn
she results of MNr.

compute
was thus not designed to rebut or challenge

;eene'a natural flow analysis or Mr., Billstein's systems operation

»n_ 9504, However, the JStals of Wyoming stated "for tae

-cudy.

record” that it has no quarrel with the results of those studies
19/
el

and feels that MNr. ni{llstain did a good Jjob. Tr. 10031.

19/ The transcript indicates that this statament wWas
 =ade by Mr, Claar but it was, in fact, made by Mr. White, caunsel

for the State of dyoming.




Wyoming's Response:

636. The second statement of this Finding is an

incorrect interpretation by the United States. The
Wyoming model doeé operate throughout the ént-:ire Big Horn
River drainage, including approximately 30 streams within
the Wind River indian Reservation (Wyo. Exh. MF—1‘4 series
of maps). The model utilizes virgin (natural) streamflow
information developed under Mr. Fassett's direction, that
was very similar to the ‘total basin results developed by
Mr. Keene, (Tr. 9405), and was developed to challenge the
results of Mr. Billstein's water availability and _system
operation studies. mhere is no reference to refute this
fact at Tr. 9504 as cited by the United States or anywhere
else in the Record. Mr. Billstein testified that that
with use of irrigation management, all the agricultural
ciaims made by the ©United GStates could be met from
available supplies. Mr. Fassett's testimony and
supporting exhibits (MF-16A through and including MF-21B)
indicated there was not enough water to meet the claims of
the United States. How could the State's position be any

clearer with respect to rebutting Mr., Billstein's

testimony?
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The 'Uhited._Stateé_ has also misquoted Mr. White's

 statement on the record (Tr. 10031) which is reproduced
. below:

'by Mr. White . . . And I might 'say, for the
‘record, that in light of limited purpose for
which ' their model was "used, we have no

significant  quarrel with -it, we  have
‘complaints in small places. But generally,
‘we thought Mr. Billstein with the limited
strengths did a good ]Ob. (emphasis added) .




. United States Provosed Finding of Fact:

6§37. The Stata's donauitanﬂ's'ﬁpparently did a depletion
”_analyaia similar toc that of Mr., Toedtsr and a natural or virgin

rlnu analysis aimilar to that done by Mr. Xeene. The work con behall
ar the Statq vas done by Mr. Doug Torza who did not testify. 7r.
9376. The State's depletion and virgin flow analysis werse iaput -
the aomputar progran and tachnically nat part of the program itselfl

uo ar*ticiau was offared nr either Mr, Toedtsr or Mr. Keene'a

- results.




Wyoming's Response:

637. The citation of the Record provided is incorrect
and unsupportive of the Finding. The correct c¢ite to
partially support the United States'! statement 1s Tr.:
9378-9379, where the relationship between Mr. Fassett and

Hr. Féssett had

by Leonard Rice Consulting Water Engineers, Inc. on behalf
of the State of Wyoming (Tr. 9379 and 9541) and, as such,
téstified in detail regarding all aspects of his or his
staff's efforts(Tr. 9541). It should be noted that both
Mr. Billstein and Mr. Kersich testified that they had had
significant assistance from field personnel from their
office who were also not called to testify, by the United
States, including but not limited to Mr. Ralph Saunders,
Mr. Len Olsen and Mr. Chick Smith. 1In response to the
last statement, for which there is no citation to the
Record, the United States HEC=3 computer studies also
incorporated the results of their depletion and natural
flow studies which were separate hydrologic studies from

the system operations study work.




Uﬁited Statas Provosed Findinguof Fact:

638. Mr. Fassect testified chat, in conjunction with che

geveral cropping pacternus

deplccion.tnalysis inherent in the program,
ach of the

were dtv;lapcd. There were CWO crogping patterns for e
alcitudes above 6,000 feec in

four counties in the basin, one for
10114,

elevation and one for alritudes below that eleavacion. Tr.

The Stcace's consultancs developed a cropping pattern Zor each of

the years in che 1970-73 neriod and for a "long tera” average year.

Tr. 10451. This results In eighty-eight different czopping pacterns,

since each councy was
each councy was divided at the 6,000 foot level.
iad chat Mr. Jim Jacobs told him €O divide the patterns at

aasigﬁqd iry discinet cropping pattern and
Mr. FassetT

t.tﬂllt:if
6,000 feet.
told him chat che

Tr. 10114. Mr. Bishop later cescified that Mr. Jacobs

correct elevacion division line was 5,500 faect.
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638. Portions of this Finding are a misinterpretation

- r LR
- ot

Of the transcripte cited. The 'depiet.ion analysis is part
of the virgin (natural) flow study which is input to the
Wyoming Model. There were two cropping patterns for each
of the five counties in the Big Horn Rwer basin not four
.countiee as stated by the United States. There ie no'
support in the Record that 8g different cropping patterns
were developed. There is no citation to the Record 1n.

eupport of the last statement of this Finding.
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United StateS'Proﬁosed”Findingjof Fact:

639.- Thn Wyaming madnl wns limi:ed to a base of a ten
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Wyoming's Response:

!

639. This statement is not supported by the Record.

The: 1970-79 study period was one of . three specific

hydrologic periods that were analyzed utilizing the

Wyoming model (Tr. 9551, 9564, 9619). The other two were .
those based on long-term average hydrologic conditions
reflective of a 40-60 year average and also a set of flows
that were derived on a statistical basis for the dry year
streamflows. There is no testimony in the Record that the
State witnesses indicated the the 1970-79 period was
utilized to "determine hydrologic potential," as stated by
the United States, Mr. Fassett testified that this
specific ten-year period was selected based on its
representative numbers of above-average, below-average and
average streamflow conditions as well as being a period of
recent record (Tr. 9564-9565). The modeling results from
the State's analysis for the 1970-79 period were used for
comparison purposes to present to the Court conclusions
based on varied year~to-year streamflow conditions and
operations.

The United States has misstated the transcript
with respect to Mr. Rehr's testimony. At Tr. 12544, Mr.

Rehr was aked if the 1970-79 period is an adequate period
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to d'é't'_et.l_'mi.ne .”-stre'amflows. ‘There was no feference to the
: "_'aetgfmiﬁ"atiph' 'qf'-- hYdrblogié 'poten't:l_.al as stated by the

United States. Mr. Rehr also qualified his answer on Tr.

12544, admitting he was asked something that he was not

*;Qfgﬁalifiédf£¢ aﬁﬁﬂer.
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United States Prchéed Finding;of Fact:

6&6; The Statt‘s consultancs did not i{nclude all the
I ¢uﬁ:tandiug.stacn adjudicaced and permicted water rights in che
‘model's data base. Some wacer rightcs were excluded on the advice
of Mr. Ch:is:upoldua and ochers excluded by Mr. Fassett. Tr.
954445, Only 80 percent of the acras covered by the certificaced
rights were included (Tz. 9544) and only 65 percent of the peraicced

acrcess were lncluded. Tr. 9547.




Wyoming's Responses

for the State consultants not

g state-awarded, certificated.-and-

cussed in detail by -Mr.

within - “some -

on the administratibn a'ééumpﬁions'

ere'Being'sideaEéd

and the actual £ield conditions that W

ets river basin operations efforts. MY .

with the Stat
v leaving out porticns of the

Fasgsett testified that b

—awarded water rights in the uppermost areas of the

state
of his analysis would be

'
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that the results

watersheds
how less impact as a result of the

conservative (would s

united States and Tribal claims than actually occurs if

all rights were included. Tr. 10039-40) -

1t should be noted that the United States'

40 is in direct

position with respect to proposed Finding 6

s proposed Finding 657. tn one Finding,

conflict with it
s the State for excluding some

the United States criticize

of the permitted water rights and in the other, they

e State for including any of the state-awarded

water rights.

position.
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B criticize th
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United States Pronosed.Finding;of'Fact:

| 641, The Stace waéar rights that were included in the
Wyoming model were not assigned a full diversion requiremenc.

Under State law a person with a State water righc can divert |

C.F.S. per 70 acres, or about 4.3 acre feet per acre per trfigation
season. Tr. 9835-36. In some cases Wyomings model the allows

only 3.23 acre feet per acre of diversion (Tr. 10293), in ochers

2.52 acre feet (Tr. 10326-7), and in ochers 3.3 acre faec per

acre. Tr. 9836. In some cases the State used the actual diversionm
records, such as at Midvale (Tr. 10319f21). Where actual records
were used, the unit diversion requiresmencs were much greater than
cthe 3.25 acre feet per acre or the 3.5 acre faeC per acre norzmally

assigned by the State's consultancs in the model.

. "

"




Wyomihg's Response:

641. Mr. .Fassett diécussed in detail the basis for
the diversion schedules he utilized for his river basin
modeling studies. The United States correctly indicated
that-under state law, the state-aw;arded water right .can
divert up to 1 cfs per 70 acres. However.,. state law 1is
notl a mandatory diversion requirement. Based on Mr.
Fassett's research, to which he testified, he felt it was
not appropriate to allow every state~awarded water right
£o divert 1 cfs per 70 acres throughout the full
irrigation season. This kind of operation, based on the
actual diversion Eecords obtained by Mr. Fa‘ssett,' would
not be -reflective of the way most of the water rights
operate throughout the Big Horn River drainage.
Consequently, Mr. Fassett developed a series of diversion
schedules which reflect the water rights throughout the
drainage, both within and near the Wind River Indian
Reservation. ‘In addition to consulting historic diversion
records, Wyoming's consultants also utilized consumptive
use studies developed by the State of Wyoming and the

united States' experts as well as
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. perscnel interviews with numerous water users and the

.'Stste's water ccmmissicners 1ccated throughout Water
-"_'_Division 3. Diversien schedules were also develeped and
.'utilized based on- varieus cstegeries of water rights in
_"_the basin, again, reflective of the interviews and the
':Il_research Hr. Fassett had dene with respect to diversion
'L requirements fer all water rights in the Big Hern River
'drainage... See Wycming's Amended Proposed Finding of Fact

27-11 and'support therefor.
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WYoming's Résponse:

| - 642, The United States did not inclpde any citation

- to the.Record'in gsupport of thiﬁ'?inding. The reason ‘many
individual farmers feel they divert water more than- those
) reflective in Mr, Fassett's diversion schedules ‘was that,
based on_- Mr. Fassett's interviews, many farmers and users
throughout the basin operate on a water sharing basis.
There are many times -when individual farmers will allow
their heighbo'ring users to share in their water for some
short period of time (exceeding the 1 cfs per 70 acres
allocation) in exchange for a return allotment during a
subsequent day or week. tjowever, the main stem diversion‘
structﬁre maintains a constant diversion £low with only
internal diversions being divided between individual

users. See Wyoming's Amended proposed Finding of Fact

27-11 and support therefor.




Unitad States Provosed Finding;of Fact:

643. The effect of these cucbacks in the actual water use

and.in.che aunﬁ:anding Stace permits and csrtificates is to reduce
the conflic:# amnng.nau-lnaian watar. The ultisace results of the
model, which allegedly show thac the Indian wacer rights .will
conflict with a particular non-Indian water right, are therefore

ﬁﬁrtliablc.‘




Wyoming's Response:

643. Again, the United States falls to provide any
citation to the Record in support of this proposed

" Finding. It is no wonder that such a citation is not

included since the statements in this 'Finding are "the

resu.lt of an amazing assumption and appafent analysis on
behalf of the United States. The statemé'h'ts' here are an
outright assumption that the United States has made
without support of any information in the Record. There
is no information that would show what the actual water

use and effects on state-awarded water rights would be

should varying diversion schedules be utilized. Mr.
Fassett testified tha; since a portion of conclusions of
his modeling studies were the results of a comparison of
the before and after conditions (i.e. before and after the
imposition of the United States and Tribal claims) that in
most cases, Ehanges in the diversion schedules associated
with the state-awarded rights would be nullified.
However, even Mr. Fassett did not speculate on the
conclusion reached by the United States for this
particular answer, until further specific modeling work in
that regard had been accomplished. There is no support in

the Record or testimony by United States experts that

their systems operations study could in any way model the
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United.states ProEosed'Finding~of Fact:

64b. While che model was purpor:edly "yerified" to see L€

“"_ch. rtaul: met chc "real world sicua:ion“ (Tr. 9565-69). on cross-~

t:tnin:tion.chc State af'Wyaming scipulaced that at no place in the

| basin could the modtl be
Tr. 10236. The State model, however, raaches conclusions

Tr. 10229.

verified for any monch during cthe irrigation

, scnzon.
on ulttr zvailabilicy on a;munth by monch basils.




Wyoming's Response:
644. The United States again takes great liberty to
take out of context and misstate the actual transcript

citations in support of their Findings.

x - - - -

. Mr. Fassett testified regarding the verification

‘process that the State's experts went through in order to
assure themselves that the Wyoming model .was operating-.
correctly. There 1s absolutely no testimony 1in the Record
that the United States experts verified their systems
operations work in any way. Myr. Fassett verified not only
+hat the mathematic calculations performed by the computer
were being done in accordance with the logic he developed,
hut also insured that the resultant streamflows and water
rights conditions matched actual historic U.S5.G.S.
streamflow records at many locations in the Dbasin,
including the Wind River Indian Reservation. Wyoming
model results were verified in many places on an annual

hasis and Wyoming did stipulate that the model could not

for the United §States

stipulate that the monthly values at any
guage which the tinited States may care to
jdentify based on the historic USGS gauge




- '-,readings will significantly vary from month

~ ‘to month during the Yyear from those shown in
‘" the model. We wouldn't be willing to do
- that on an annual basis, but if that's the

. point Mr.. Clear is trying to make we can
"~ stipulate to that without harming our
. . presentation. - It might speed things up
_quite a bit.

B 'I'he United states never named any gauge for which
hey felt the modeling verification pt:ocess was invalid.
As a .matj:er of record, the majority of the queations
ut_ilited upon crosa;examination by the United States of
1Mr'..' Fassett, were surrounding non-irrigat_:ion months where
they felt the verification .process had not been
validated. See Wyoming's Amended Proposed Finding of Fact

'27—11-and support therefor.




”Uﬁited Sﬁates-?roEoSéd Finding;cf'Fa¢t=-

645.~ Tho model dtvclapcd resulcs based on a

statistically

dry ytnr bsacd upun only two gauging stacions in chc bastn. AC one

Bull Lake Creek near Lenore, the s:::isnical dry year had

esponding pcriod of

ging scation

::ation.
.ltll flau':hln cthe driest year in :he cCOTS
T=.. 10173. The period of record for this ga

is 1919-1979. =, 10172. The scacistical dry year is, cherefore

- record.

not reliable.




Wyoming's Response:

645. The statistical dry year streamflow data that

was utilized by the Wyoming model was presented to the

Court for comparison purposes only. Mr. Fassett testified

at length that the streamflows utilized ' for-' this’

alternative model run were developed on a statistical
basis and were not reflective of any specifib years
4.S.G.S. records at any particular site located throughout
the basin. The streamflows generated are merely a
reflection of the statistical analysis of an infrequent
occurring drought period and what the potential effects
upon state-awarded rights and water availability might be
if such an occurrence of ;ir:ought conditions should

reoccur. Mr. Fassett also testified that the statistical

dry year analysis was applied equally basin-wide. See

Wyoming's Amended Proposed Finding of Fact 27-11 and

support therefor.




Onited States Proposed Finding of Fact:

646. The computer srintouts were reported on a calender

« {s January chrough December. The virgin £low

ra base on a wWater yeaZl basis

year bugii , tha

»asults were into che computer da
(Stptinblf through August). As a result the computer output compares

divorsionn gor a particular monch in one year with che virgin £lovs

of the same month iﬁ che previous year. me_ 10185-91. Since the
szrnimfloﬁs which are cut of order

Tr. 10189-91.

sodel operates sequencially,
impacts tae results of cthe analysis.




Ezdming'e Response:

646. There is no support in the Record that the

virgin flow results fed into the compu'ter ‘'were done on a

peried from September through August. Mr. Fase'ett - did

a water year

o e % a W

basis which runs .ough September.

- — . W W

Apparently the United States does not understand the

concept of water year. Mr. Faeee tt recegnlzed‘ '

discrepancies in his data files and later testified “on
_redirect that by correcting the fall months' streamflows,

that the results of his final conclusions d4id not change.

In addition, Mr. Fassett testified, that in all cases his
results were based on a comparison of before and after
runs with and without the imposition of the United States
and Tribal claims. As a result, any differences in the
virgin £flows would be included within both analyses and

would lessen the effect of any dramatic changes. The

United States also failed to point out that this water

vear problem only effected the 1970-79 period from 'which
the discussion was based upon cross-examination. No
discrepancies were included in the statistically dry Yyear
or the more important long-term average streamflow year,

as a result of this change.:
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United States Prhnnséd Finding of Fact:

§47. The assumptions used by the State co depict the

current level of development in the basin for the purposes of model
verificacion is tocally suspect. ~For the Lictle Wind River watershed
‘shown on WRIR MF-14-5, the SCS 1969 sctudy showed 34,700 acres
presencly irrigated. Using scandard of 1 cfs per 70 acres for the
Stace awarded water rights on WRIR MF-14~5, Mr,. Fassett coperated

:his reach of the model to serve only 3696.6 acres. Tr. 10210-12,
10215-16. Results of this operacion was utilized in the verificacion

of the model at Fassect Station No. 26. Tr. 10196, 10198.




Wyoming's Response:

647. The United States misinterprets information in
the Record. Mr. Fassett never testified that his model
only served- 5,696.6 acres within a certain segment of the
"Little Wind Basin as identified in this bProposed Finding.
This was a matter stated by Mr. Clear durfi-n;g 'a brief Offer

of proof made to the Court for which there was no

supporting evidence. In addition, the 'aét’ual-'transcrlpts: o

cited reflect that Mr. Fassett attempted to_ correct the
acreage comparison Mr. Clear was about to make tbefore Mr_.*
Clear made his Offer of Proof. The comparison of actual
acres 1irrigated based on the 1969 SCS study to those
contained in the model data base was incorrect since Mr.
Clear was only considering a portion of the entire Little
Wind River drainage which is tributary to U.S.G.S. gauge
No. 24 as opposed to the model verification station gauge
26 which is located downstream. This verification station
includes significantly larger irrigated areas 1in other
stream basins for which a verification was appropriate,
The acreage comparison made by the United States in its
Offer of Proof 1is not valid and is not supported in the
Record. Verification station No. 26 is located at the
mouth of the Little Wind River which includes not only

acreages and water rights shown on Wyo. Exh. MF-=14-5
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"}"util:l.z_sd by the united States 'but_ also other of the MF-14,

.' series sf'maps.which'ﬁould include the Middle Popo Agie,
ths 'Nsrth Fork of the Popo_'Agie_ snd the Little Popo Agie
_-Rivsr watsrsheds which are all tributary to the main stem
'-Little Wind R:I.ver upstream of vsrification station No. 26
'_as was discussed upon cross-examination. See also

Wyoming's Amended pfsposed Finding of Fact 27-11 and

support therefor.
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United Statas Provosed Finding of Fact:

6d3; Hr, Fasset® :estificd that his model was run under

s::ic: administracion. He adgi::ed thac this was not the current
situation in the basin.  Yet che scricc administracion assumption

;s used in_modil~vtrifica:ion assessuents. This casts doubt on
:hi_resulz:. Tr. 10225. '




Wyoming's Response:

648. Mr., Fassett testified that he operated the
Wyoming model under a series of administrative éssumptiOns
that were provided and developed over a period of time:
‘under the guidance of Mr. Christopulos, the Wyoming -State
Engineer (Tc. 9702-9705). Both Fassett ~and Mr.
Christopulo$ admitted that historically the streams
located in the Big Horn River drainage have not operated
under what -is rermed "strict administration.” (Tr.
10225). However, Mr. Christopulos and Mr, Fassett both
pointed out that, after imposition of the magnitude of
water claims set forth by the United States and the
Tribes, in many, many areas strict administration will

come about where there now exists very little water rights

administration (Tr. 10225). ']E‘he model operates under

administrative rules set forth and based‘ on Wyoming state
law and administration rules and practices utilized in
Water Division No. 3 under Mr. Christopulos'
administration. None of the specific rules testified to
by Mr. Christopulos and utilized by Mr. Fassett were
criticized by the United States or Tribal experts oOr
counsel. See also Wyoming's Amended proposed Finding of

Fact 27-11 and support therefor.




L]

the United gtates  continues to criticize

Wyoming's model based on its lack of verification when the

United States' experts readily admitted that no

verification process was undertaken for their systems
operations studies. Their studies weré so simplistic and
unrealistic with respect to the water administration rules
and laws as effective in the State of Wyoming under the
prior appropriation doctrine as utilized in the West that
it was impossible to do any nreal world" verification
process. The United States experts did not even veﬁfy
the mathematical processes that their computer model was
utiliziﬁg even though it was an off-the-shelf package
program that they had modified to include some additional
refinements. ' See Wyoming's Finding of Fact 27-8 and

support therefor.
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United Statas Propeosed Finding of Pact:

l 649;' Rcltaiis at Boyﬁtn 3¢serv¢ir fu:thor_illugtrata che
ﬁnjor difference hitW¢tﬁ the 'real world' situation and the Fasset:
Hﬁdtl. Tr. 10247-48.:10253-3a, 10263. This is confirmed by '
-cﬁmplring the ?aaﬁitt Model f£lows btlawnojson wich official U.S.G.S.

:tcdrdl. Tr.'10283.




| W&amingls-Raspoﬁse:

649. This Finding includes ‘another misstatement and

-  improper' citation. to the Record. Tr. 10285 does  not -
include any discussion with respect to comparing the
..Fassett model résults to the U.S5.G.5. records, but only.

includes a listing of the U.S.G.S. records:utilized. .Mr.
Fassett testified to the difference 1in the particular
monthly flows that the United States is criticizing with
.respect to the verification process, Mr. Fassett
. testified that he utilized the administration rules set up
by the State Engineer_;'s office which did not account for
any desired operating criteria that had been previously
set up by the Bureau of Reclamation. There are no
requirements based upon state or federal law to meet those
requirements. See also Wyoming's Amended Proposed Finding

of Fact 27-11 and support therefor.




_ﬂnited'SEatéé-?roﬁasad Findiﬁg;af ?act: 
650.' Hr. Fasna:: did not include the Norch Fark Chu:a Ln

fhis optratianal analysis of :hc Liccle Wind Rtvqr Basin. de admi:tnd

'chn: hl knows :hc ‘acilicy was used but omi:ted ic ‘because it had

'no s:acl watar righc. _Yet hiq.modtl pUTPOrTsS to shnﬂ*:he'“real

world" ai:uncions- Tég 10313.
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| wyoming'e Response:

Lo "

PR

e T L LB R

| :I 650. f-The United Stares,' in its proposed Finding,
again 1imits itself to a small portion of the transcripte
and takes the diecueeion out of context. -Tr. 10314 should ----
aleo be included which discuseee Mr. Fa'sset’t*'s testimony
concerning the reaeona why certain facilities were -omitted

from his modeling,work..
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3652.' Tﬁtri:wtro nmany diffqrancas between historic_
che basin and Mr.
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Wyoming's Response:
652. This Finding also misstates the transcript

cited, in that it implies that many differences between

historic diversion records and those utilized by the

Fassett diversion schedule were discussed.;'hUpon a reviéﬁ
of the Record, only two spec.ific canals of the some 3,000
to 4,000 that were actually analyzed by the Wyoming model
were questionéd unsuccessfully under cross—~examination.
The 'Record reflects that Mr. Fassett was unfamiliar with
the records that were being utilized for comparing gaged
records against his developed diversion schedules. The
records used to cross-examine Mr. Fassett were of the
entire ditch system and may not have been reflective of
the amount of water diverted solely under the water rights
associated with each facility. The total diversions
associated with any canal could also include water
diverted. under high water flood rights, based on the 1945
State of Wfoming law, 1in addition to storage waters that
could be rediverted and passed through the canal system,
in addition to those diversions actually made on a direct

flow basis from the available streamflows.




United States Provosed Finding of Fact:

653. The actual computer PTrogram was developed and wricten

9470, Mr. Musser
Tr. 9471.

By Mz, Paul Musser, who did noc ceacify. Tr.

dtvclaﬁcd che logic £low diagwram for che program.

Neicher Mr. Rice nor Mr. Fassett can read che computcer program Or

explain che logic diagram. Te. 9474, 10088. Miss Carla Worly was

ippa:encly ruspanaibli for rumming the computer and see that LC was

She was not called as a witness.

properly operated. Tr. 9378=79.




Wyoming's Response:

653. Finding 653 presented by the United States is
again a misquote of the Record cited. It was clearly
tesfified to by Mr. Fassett and Mr. Rice that the actual

| computer program was written by Mr. Paul’ Musser (Tr.

10029-10030). The logic was not developed by him, but by -

Mr. Rice and Mr. Fassett. Mr. Musser developed and '
pi::e‘plared the logic flow diagrams after the Mac'tualwpri'égfam
and logic was put together, It could not be clearer that
Mr. Fassett and Mr. Rice developed the logic for the model

and that Mr. Musser just developed the logic diagram (Tr,.

10029~10030) . Mr. Musser had absolutely nothing to do
with developing the actual river basin water rights

operation logic that went into the Wyoming model. Mr.

Musser merely transferred the ideas and 1logic results
desired by Mr. Rice and Mr. Fassett into the appropriate
computer FORTRAN programming steps that would be required

by the computer to exercise and accomplish the desired

task.

AlthEugh Mr. Rice was unable to discuss in detail

f
i
|
i.
|
;
!
|
'%
1
i
|
|
|
E

the logic diagrams, on transcript pages 9475 through 9480,
he discusses generally the entire set of diagrams that
were utilized on cross-examination., Mr. Fassett testified

that although he did not prepare the logic diagrams, he

-r - e gt plwvern, S — vl g L b T | s ey g et ARy -
-
.




could describe in detail any portions of them the United
States wished to discuss (Tr. 10088). The United States
never questioned Mr. Fassett on cross-examination with
regard to specific questions regarding the logic diagrams,
vet continues to state that Mr. Fassett did not understand
or explain the logic diagrams. Mr. Fassett testified on
cross-examination that, during his deposition, he
described many of the logic diagram blocks in detail to
counsel for the United States and its experts (Tr. 10088).

The relationship between Mr. Fassett and his
staff of engineers throughout the entire development of
the model is discussed in detail on transcript pages 9379
and 9541. Mr. Fassett had overall day~to-day

responsibility for all operations and was able to address

any specific questions regarding the model's operation.

At no time was Mr. Fassett unable to answer any guestion
with respect to the model's operation or the logic used
therein. The United States misquotes the Record, since it
was testified to that Miss Carla Worley had responsibility
and expertise of running the model, but no mention of her
responsibility with respect to the results is found in the
transcripts. This responsibility was Mr. Fassett's. See

also Wyoming's Amended Proposed Finding of Fact 27-11 and

support therefor.
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654. Mr. 'Faui::. tuscified_ cha.t: he h'a.d 'd;w.elfoped the

‘loglc p'r.'agrm #ar thl mﬁter. He had never 'dqﬁt' chis befa:e'..'

T, '1 0082-83. ' The cnmpu:tr progrm used by che Scate in chis case

-

hasmn'wcar hun'und bcfart" and is not “timt-:lst;ed“ Te. 9473.




Wyoming's Response:

6l54. This .proposed ‘Finding also slightly—misquotes  ~
statements from the recérd. Mr. Fassett testified that he
had not developed logic that went necessag%;y to a
qompptefization process as was done fof thé 'ﬁfoming.
project.' He testified that he had done work_ developing
river basin. operation studies, but that in all cases,
_these projects involved only hand-calculations similar to
the manipulations that were being done by the computerized
version of the river basin operation studies prepared and
utilized in the Big Horn River drainage. In addition, the
transcript cite, p. 9473, does not include any discussion

with respect to the timed-testing aspects of the Wyoming

model. '




United States Proposed Finding of Fact:

655. On cross-examinacion Mr. Fagsett admittced that

Dinwoody Canal, which carries abouc 30-40,000 acre feet of water
was omicted from his virgin £low analysis ac Gauge No. 2 on the

Wind River. This resulted in an underascimacion of natural £low on

vhe Wind River with the corresponding resultc that more sctace righcs

would be called cutr of prioricy. TIr. 10148=57. Mr. FassecT reworked

his model and, on redirect, cestified chat he had n;w'included che
virgin £lows for Dinwoody Creek. Tr. 10454-58. Mr, FassectC:t

restified tchat, as a result, more SCate water rights would be

called outc by the Uniced States claim. TIr. 10458. This is an

incredible result since an increase in virgin flow increases suoply,

not diversion.




Wyoming's Response:

655. Mr. Fassett never testified that the Dinwoody

canal carries about 30-~40,000 acre feet of water a year.
mhis statement was made by Mr. Clear during his
cross-examination of Mr. Fassett. The second statement
made in this Finding also excludes additional pages from
the transcript that would clarify the .situation. The
pages that should be included are 10158 through 10160.°
Mr. Fassett did not testify +that he had to rework his

model but only had to rerun those portions of the

simulation to correct his oversights with respect to the

change in the virgin flow for Dinwoody Creek as stated by
the United States was required.

Mr. Fassett testified at the time that the
discrepancy was brought to his attention that he did not
feel, due to the magnitude of the streamflows and water
rights involved, that trhere would be significant changes
in the results he had testified to. Mr. Fassett testified
that the results upon the affected list of state~awarded
water rights would not be significant, based on the
adjustments in virgin flows. Mr. Fassett testified on

re-direct examination that he reran the model to confirm

his earlier contention, with results supporting this
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‘ United States Proposed Finding of Fact:

' 656. The operationmal scudies should noc havq been conducted

o . '

~ wich boch the Tribe and Uniced Staces claims lumped togecher. Eich

claim should have been: individually analyzed. Tz. 10368, 10370.

4 . = . )
-




Wyoming's Response:

656. The State of Wyoming feels it 1is totally
appropriate for Mr. Fassett to have operated and conducted
portions of this operation studies with both the Tribal N
and United States claims on behalf of the Tribes combined
together. The pleadings set forth in this case clearly
indicate that the claims made by the Tribes themselves are

in addition to those submitted by the United States on

their behalf. Sincé the Tribes themselves are adding

additional claims to those submitted by the United States,
it is appropriate for the Count to look at the entire
picture of claims that are being presented in this
adjudication for the Wind River Indian Reservation. Mr.
Fassett's model has the flexibility to analyze any
combination of claims, locations, return flows or priority
dates the Count may wish to assign in order to analyze
appropriate results therefrom. However, during the first
portion of Mr. Fassett's testimony in September of 1981,
it was appropriate for the State of Wyoming to present
evidence to the Court indicating the water availability
and impact problems associated with granting the total
magnitude of c¢laims as submitted and testified to by

experts for the United States and Tribes.




"It would be totally inappropriate to analyze

these c¢laims on an individual basis without 1looking

- closely at the complex interaction of the diversioh,

storage impoundments, instream flows and return flows
resulting from this magnitude of claims. Without an
analysis of water availability combining all the claims
together, the Court is left without any basis for
determining whether or not water would be available to any

portions of the claims under varying hydrologic conditions.




United States Proposed Finding of Fact:

657. The compucter program had co assume chat some of the

ocutstanding Stace certificaces or Stace permits allowing wacer

?“ﬂtrsioﬁs would ultimacely be validated in chese procredings.

?:u Chria:ﬁpolous. the State Engineer, tascified chat he had

supplied Mr. Fassect with a lisc of "valid"” certificaces and permics,
but chat the Couret shuﬁld not and could noc rely on thac listc for

its decerainacion of the validicy of the State perxzits and certificaces.

The data base used by Mr. Fassett is therefore legally incompetant

evidence.




Wyoming's Response:

657. This proposed Finding is not supported by the

Record. It is clear the reason a citation was not

providéd is. because one could never be found foﬁr_ such a
statement. The initial statement by the. United States
indicates that the computer program had to assume that
some . of the outstanding state certificates -or state
permits allowing water diversions would ultimately be
validated by these proceedings. The computer program does
not assume anything. The computer program is a list of
computer FORTRAN programming steps which carry out a
series of mathematical calculations based on river bas‘in
operations logic under the prior appropriation doctrine as
developed by Mr. Rice and Mr. Fassett. The computer 1is
not an independent thinking machine. The State of
Wyoming's experts included numerous state certificates and
valid state permits as determined by Mr. Christopulas, the
Wyoming State Engineer, to be modeled in the entire river

asin operation study. It is appropriate to utilize these
water rights as a basis to analyze the complex interaction
of the current state-~awarded rights in relation to the
proposed c¢laims set forth by the United States and
Tribes. Furthermore, the United States states that Mr.

Fassett was supplied with a list of valid certificates and




'-_'permitrs.'. This is 'not the' case. Mr. Fassett's testimony

ind_icated that he was provided with a 1list of valid

permits only and that all certificates from record were

-considered'_ valid. Mr. Fassett and Mr. Rice both testified
that a determination of wvalidity based on the records
maintained by the State Engineer's Office is a source of
infnmation that would Ee relied on by experts in water

resourcéVEngineering for undertaking studies of this type.
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