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IN THE DISTRICT COURT OF THE

FIFTH JUDICIAL DISTRICT
- STATE OF WYOMING

IN RE: THE GENERAL ADJUDICATION )

OF ALL RIGHTS TO USE WATER IN )

THE BIG HORN RIVER SYSTEM AND ) CIVIL NO. 4993
) |

ALL OTHER SOURCES, STATE OF
WYOMING

VOLUME 8

APPENDIX B

( PART 3)

| This Part 3 of Appendix B responds to the Tribes'
Proposed Findings of Fact 162 through 265. Each Proposed
Finding to which Wyoming responds is reproduced verbatim
on a single page with Wyoming's response thereto on the
page or pages immediately following.

N.B. Wyoming has not responded to every finding of fact
proposed by the Tribes but the lack of a response to a
finding should not be construed as an admission of the
relevance or accuracy of such finding,




Tribes' Prénosed Finding o: Fact:

6. =7oe JIT Lands -—- Diversion Recuiremanks

ik

=52, Mr, Stetson estimated water requirements for &h

-

Type VII lands for the United Statas, Mr. Stetson testified =hat

Zor Type VII, or idle, lands, within the Drojects, diversion

requirements were determined the same way as for other

within the projects -- based on historic data. Mz, S

tified, subsequently modified Dy Mz, Dornbusch (U.S.

Table 18) that diversion requirements for Tvoe VIT

lands
drojects were as follows:

Annual niversion Total Annual

lequirements (Acra- Diversion

roject Area Faat Dar Acre RACUiramantks
_‘-—“ _———_—“ .

Ray 3.32
Coclidge ?.95
Subagency _ . 5.26
cprer Wind

Wind River 'z
UDger Wind .

dinwoedy 3Bench
sohinstawn
nafithand
LeClair




Wyoming's General Response to United States! Proposed

Findings of Fact 162 through 164, in part:

Tribes! Proposéd Findings of PFact 162 through
164, regarding Type VII lands, are incomplete and
erroneous. As a result these Proposed Findings; are
virtually useless to the Court. The deficiencies, errors
and alternative acreage with water requirements are
summarized below.

There are seven major deficiencies and errors in
the United States! Proposed Findings of Fact with respect

to adjudicated lands. These are that:

1. Not all of the claimed lands are currently held
in trust by the United States. See Wyoming's Amended

Proposed Findings of Fact 28-]1 et seg., and support

therefor.

2 The climatic data, upon which net irrigation
requirement is based, is too general. See Wyoming's
Amended Proposed Findings of Fact 23-12, 23-13 and

support therefor.




3. pifferent land. types have water reqgquirements

commensurate with the current availability and use of

water. See Wyoming's Amended proposed Finding of Fact

273-12, 23-12 and support therefor.,

4. The historic and estimated conveyance and

application efficiencies are too low. See Wyoming's

amended proposed Findings of Fact 23-12, 23-13 and

support therefor

5., Since the United States' evaluation of net
irrigation requirements, land types and efficienciles
are incorrect, the resulting diversion reguirements
are unreasonably high. See Wyoming's Amended Proposed

'Findings of Fact 26-12, 23-13 and support therefor,

6. Furthermore, the net irrigation requirement, a

necessary component 1in quantifying reserved water
rights, is not provided in the proposed findings.
Compare, Wyoming's Amended proposed Decree

(Appendix 1). cf., Arizona Ve California,

M

(supplemental Decree) 439 U.S. 419, 422 (1979) ; WyoO.

Stat. § 41-3-104; Basin Electric Power v, State Board

of Control, 578 P.2d 557 (Wyo. 1978).

m
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7. Nonarable ‘land, therefore nonirrigable land, is

_-'incdrrectly included in the acreage, See Wyoming's

ﬁ-_ Aménded; Proposed "Finding of_ Fact 23—7 and support

~ therefor.

In view of these nUMerous  errors anad

] inconsi's't'encies, the State of Wyoming submitted evidence

prior to economic analysis regarding acreage and water

reguirements summarized in the following table. See

Wyoming's Amended Proposed Finding of Fact 23-1 et seq.,

and support therefor.
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The State ef Wyem:l.ng alse submitted evidence regardlng
'_”acreage and water reqmrements after economic analys:Ls at-

_"7-1/8% dieceunt rate.. 'I‘he 1nfermatlen is summarlzed in

ithe fellewing table.
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Tribes'! Provosed Findinag of Fact:
| 1865. Mr, Sosirum and Mr..3ishop taestified Zor the

on diversion requiremeﬁts for TyoDe VII lands, They assumed thak

when Tyve VII lands were brought back into irrigation, tney would

Then,'the same reductions in "net
qui:ément" here made as with the unadiudicated in-use land - . 3
of net irrigation requirement for Tvpes IV and VI; no wacer for
Tyoe V's; ¢cmbiﬁed with a shortened irrication season for water

gnort areas,




Wyoming's Response:

 '; 165; .Sinéé the future alwéys requ1res same degreé of
'f'épeculatién,- partlcularly Tih a complex 'area such as
f irr1gat10n dévelopment,'there is“no reason to believe that
L'-these lands, if irrlgated, will not eventually fall into

____the same land types or use patterns as currently in-use

'lands.-”




ﬂ';ﬂmf A e ‘.'h-... = q’.zhi*-.

E | Tribes' Prouosed E‘J.nding of i"-‘ac‘t:.-'

56 | £ind that the d*ve#s*cn reau*:ements guggestad hHy

eha Stat= forﬁmvue VIZ lands are also *nﬂu¢‘4ci nes £0 Qrow croms

"ThE' iversion requiremen<

Ske tsen mcre c osel y reflect'wha:'is needed to make

<
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Tribé3'3Prcﬁ¢sédﬁFindina'offFact:

A ;57.”;-£ind'that_the annual diversion recuirement for

s

- . - ' " . . '
- [ 3 - .

the Type VII lands is 47,107 acre-feek, as set forsh in Findincs

162-84 supra.
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Tribes' Provosed Finding of Fact:
g. Adudicated TLands == Diversion

174, Mr. Stetson teg+ifiad for the United States on the

diversion raquirements to serve adjudicated trust lands., Ee used

the same method for adjudicated project lands as he éid f£or other

project.lands. 2is conclusions were as follows:

Annual Diversion Total Annual
Requirements (Acre- Diversion
Yaag ZTar Acreae) Qaeu::em=n*s

5.32
Coc‘idge Unit 4,95
Subhagency Unit -
pinwoody Zencha | 12.06
Johns<own Unit -~
nafchané unit

TOQTAL




Wyoming's General Response to Tribes' Pproposed Findings of

Fact 174 through 176, in part:

Tribes' pProposed Findings of Fact 174 through 176
regataing adjudicated lands are incomplete and erroneous.
As a result, these proposed Findings are virtually useless
to the Court. The deficiencies, errors and alternative
acreage with water requirements are summarized below.

There are 10 major deficiencies and errors in the
United States' Proposed Findings of Fact with respect to

adjudicated lands. These are that:

1. Not all of the claimed lands are currently held

in trust by the United States. See Wyoming's Amended

Proposed Findings of Fact 28-1 et seq. and support

therefor.

2 The c¢limatic data, wupon which net irrigation
requirement is based, is too general. See Wyoming's

Amended Proposed Findings of Fact 18-17, 18-18 and

support therefor.

3. Different land types have water requirements
commensurate with the current availability and use of
water, See Wyoming's Amended Proposed Findings of

Fact 24-10, 23-12 and support therefor,.




4. The historic | and eétimated convevance and
application efficiencies are too low. See Wyoming's
Am-ended Proposed Finding o¢f Fact 26-10 and support
.therefor; see also Wyominé's Response to the Tribes®

proposed Findings of Fact 158, 159 and 160.

5. Since the _United States! evaluation of net

irrigation requirements, land types and efficiencies
is incorrect, the resulting diversion requirements are
unreasonably high. See Wyoming's Amended Proposed

Findings of Fact 26~10, 26~14 and 26-~15 and support

therefor.

6.- Furthermore, the net 1irrigation requirement, a
necessary component in quantifying reserved water
rights, 1is not provided in the proposed £findings.
Compare, Wyoming's Amended Proposed Decree (Appendix
1); cf., Arizona v, California, (Supplemental Decree)
439 U.S. 419, 422 (1979); Wyo. Stat. § 41-3-104; Basin
Electric power v. State Board of Control, 578 P.2d 5§57
(Wyo. 1978).




7 There is no evidence in the Record to show that
these lands are practicably irrigable because no
arability, engineering, econhomic, or water
availability analyses were performed. See Wyoming's
Amended Proposed Finding of Pact 26-14 and support

therefor; see also Wyoming's Response to the United

States' Proposed Finding of Fact 1.

8. Even if these studies are not required in detail,
the acres to which the detail 1is applied are
overestimated. Nonarable land, therefore nonirrigable
land, 1is incorrectly included in the acreage. See

Wyoming's Amended Proposed Finding of Fact 26-14 and

support therefor.

9. Land which was not irrigated in 1980 is
erroneously included in the acreage. See Wyoming's
Amended Proposed Finding of Fact 26-14 and support

therefor.

l10. In addition, the United States' Amended Motion to

Take Judicial Notice and United States' Exhibit C-~304
Adj. are fraught with errors, inconsistencies ang
contraditions. See Wyoming's Amended Proposed Finding
of Fact 26-1, et seq., and support therefor, See also

Wyoming's Response to the United States! Proposed

Finding of Fact 1.




fthn- iviéw - of ~ these  numerous  errors  and

_inconsistencies, t'h'e | "Stat'e of | W_fomiﬁg é’u_bmitted ] ev'_i'dehc‘e'

'_._'.'regarding acreage ' ahd_-'-_' ’wat'e'r requifements' ‘which are
"--'__'.summarized :m ‘the following table. ‘See Wyoming's Amended
 ProPosed Findlng of Fact 26—lr et Seq;;: and_'support

'therefor.-y 
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Tribes'-Pronoséd-Finding of Fact:

177. Mr. Sostrum and Mr. 3ishop testifi or t

concerning the diversion requirements for adjucicat d lands.

niversion reguirements were provided not Zor all lands claimed byf;
the United States out only for those adjudicated lands found by
vr. Sommers to be arable and by Mr. Sostrum to be currently in

use, The method used by rhe State's witnesses to determine
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diversion requirements for vhegse adjudicated lands was khe same

D

as they used for tle unadjudicated in-use lancs.
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Tribes’' 3ronosed Flndlna of Fact.

8 I find that the annLa1 d*vefs*cn reau1rament £Qr
he'17 411 ac“es ( 925 of‘-qesefvatﬂcn) of adiud icated'trust
land is 97,404 ac*e-Feet (10,405'fcr ofE—Resezvaticn acreage), as

sect forthjin_?ind*ngs 174 76 supra.
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Tribes' Prorvosed Finding of Fact:

9, Total Historic Divarsian

'179. Ay findings as to the kotal

annual diversion ra-

cui*ements rcr a11 historic ks act lands -- unadiudicas

Total Annual Diversion
Requirements: All

TIust TLands (3
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oming's General Response to Tribes' Proposed Findings of

Wy

Fact 179 through 181:

NF__—-

united States' proposed Findings of Fact 179

" through 181 suffer from the same errors and deficiencies

noted in 'Wyoming's ceneral Responses to Tribes' Proposed
Findings 123 through 126, 162 through 164, and 174 through
176

' In: view of these NUMEYrous errors and
deficiencies, the State of Wyoming submitted evidence for
adjudicated, unadjudicéted in-use and Type VII lands prior
to economic analysis regarding  acreage and water
requirements summarized in the following table. See
Wyoming's Amended proposed Findings of Fact 23~1 et seg.,

24-1 et seqg., 26-1 et seq. and support therefor.
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- The - -state _of Wyoming a"ls'o submitted evidence for

"‘adxju_d'i'calte'd,' .unadjudicated ‘and Type VII lands atter
'ecﬁndﬁic analysis.'at_ 7~ 1/3%. " The .acreage and water
'r'eq'ui"r'éments are summarlzed in the f£ollowing table. See

Wyommg's Amended proposed Fmdmgs of Fact 2301, et seq.

24-1 El:_'seq.,gzsf-_l et seq, and support therefor.
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ribes‘=PromosedfFindina of Fact:

10, Tyve VIIT and Aranahce 'Ianck r.ands

182 Tgne YTIT lands are trust 1ands within the

boundaries-oﬁ-tne'Federal Ir gatﬂon project which have never

areviousl beeq developed for irrigation (--. v. 863, 9.
! 2

As nuted, Mr. Waﬂ1ns o: HXM testlf' d for the Unite

h--l-.

he arabi‘ity cE Tywe VTTI lands (see
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~ Wyoming's Response:

LT B W N - ek

. 182}7 See Wycmlng S Responses to Trlbes' Proposed
Flndlngs of Fact 141 through 147 for a detalled descrlptlon
of-the;}nadequa01es of the_Unlted States' Type VII and

’VIIi1arabili£y_s£udy;




Tribés' ﬂrowosed Finding of Fact:

183 Arapahoe Ranch area 1ands are arahle

thejAraQahoe ranch or Owl Creek area which have never

gcatad (U.S.EEK._C4277,'9. ty. Hr. Xersich of =EXM

the United States on the arabil

5-15 supra).
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Wgomlng's ResEonse.-

| 183.~ See Wyomlng's Responses to Trlbes' Proposed
;Findings of Fact 5 through 15.“ The def101encies in HKM's

'{arablllty study of the future prOJect lands are also

'present 1n ltS evaluatlon of Arapahoe Ranch ‘lands.

L ..
-




Tribes' Proposed Findinag of Fact:

11, 7Tyve VIIXI and Arapanoe
Banch Lands -- Znaineering

Mesghinna desicgnred Lrzigat
Arapanoe Ranch area lands

V. 63, pp. 5389-20).

L

Tive vergent of the remaining lzand

ko account for roads, farmsteads, ané the like (id., =.

Dr., Megghinna estimated the cost of bringing &!
remaining lands into »roduction (U.S. =x. C-277, ». 4).
respects, Dr. Meschinna used the same methods for desig
g rstems and estimating costs for thege lands as he used

the Zuture lands (Tr., V. 63, ©D,
diffarences were noted., First, si

ve VIII lands, no canal costis were included (id

3=04). Seceond, since thesge lands are small
ugsed nhand-move sTrinklers ida rolls as

design of the future Drojecss 585)., The cesis

“haegse hand-move sprinklers werz "on the consarvative gide”

V. 84, 2. 3641),




Wyoming's Response:

184. Dr. Mesghinna assumed a dollar value on
sprinklers and a 10-day irrigation frequency on the very

- scattered Type VIII areas and from these assumptions

estimated the <cost of sprinklers. Tr. 5640-5642

(Mesghinna). This differs from his more careful analysis
of the proposed f£ive future projects.

There is no evidence in the Record to show the
canals, diversion structures, headgates and wasteways are
adequately ' sized to handle additional presently
non-irrigated lands now claimed as well as the proposed
Type VIII lands. These canals must be designed to carry
the additional water with normal management methods and
with adequate safety. The United States did not 1include
any c¢osts for reconstruction or for operation and
maintenance. The State of Wyoming included an annual
operating and maintenance cost of $2.80 per acre for Type
vIII lands, Tr. 13560 ‘(Sostrom); Tr. 5583-5584, 5605-5612
{(Mesghinna); Wyo. Exh. WRIR FSO0-4A (pp. 55-70).

Even though data was available from HKM
Associates, it was not used to determine the water holding
capacity. Tr., 5683-5685 (Mesghinna). These unreliable
methods of not utilizing the water holding capacity to

determine water requirements and not evaluating the




existing canals feasibility

and contingency costs. Additional field work, reseérch,
design and inclusion of additional canal structures will
be required. The proper estimated costs are on Exhibits
HSO-—A}B and HSO0-4C. _S_gg_; Wyoming's amended  Proposed
Findings of Fact 20-7, 20-8 and 20-11 and support therefor.

pr. Mesghinna's exclusion of Class 4 1lands

provides further support to the State of Wyoming's

position that all such lands should be excluded in future
project, -Type VvII and Type VII1I areasS. See Wyoming's
Amended proposed Findings of Fact 20-2. 20-3 and 20-6 and

support therefor.




i ' provosed Finding of Fact:

136. Mr., Sostrum testified for the Stats that aporoxli-

,000 acres of Tyze VILII arn nd Arapahoe 2

hased vrimarily on del

her gravity or sprinkler

d ehat including these lands was zmroper Tecause

fiad by BRM as Class 6 for gravity hecause oL

sprinklers he designec for these lands, and (2) lands classified

ag Class 6 for sprinkler because of
using side-roll sprinklers could e

SPfinklEIS (.--- Ve G4f ??- 3600-'3_3




mripes' Provosed Finding of Pact:

13, Tyoe VIII and Arapahce Ranch
anés —— Diversion Igcuirements

192, Dr., Mesghinna also testified as to the w

requirements for these Tyre VIII and Arapance Ranca a

Again, his methodology, including cropping patterns, and irriga-
tion tequi:ements, was 1l most respects identical ko the mesho-
dology used on the future lands (Tr., V. 63, =p. 3382, 53584). m™he
one difference was the use of an estimated, rather than calcu-
lated, efficiency, based on a Soil Conserzvation Service reports

(id., pp. 5585, 5590).




Wyoming's General Response to Tribes' Proposed Findings of

Fact 185,186 and 192 through 195:

Theée Proposed Findings regarding Type VIII lands
aré incomplete and erroneous. The loverall result is that
these proposed findings are virtually useless to the Court.

There are six major deficiencies and errors in
the ﬁﬁi'ted States' proposed 'findings with respect to Type

VIII lands. These are:

1. Not all of the claimed lands are currently held

in trust by the United States. See Wyoming's Amended
proposed Finding of Facts 28-1, et seq., and support

therefor.

2. The climatic data upon which net irrigation

requirement is based is too general., See Wyoming's

Amehded Proposed Findings of Fact 18«17 and 18-18 and

support therefor.

3. The historic¢ and estimated conveyance and
application efficiencies are too low. See Wyoming's
Amended Proposed Findings of Fact 18-17 and 18-18 and

support therefor.




4. Since the United States' evaluation of the net
irrigation requirements, land types and efficiencies
is deficient, the resulting diversion requirements are

unreasonably high, See Wyoming's Amended Proposed

Findings of Fact 18-17 and 18-18 and support therefor.

5. Furthermore, the wvalues for net 1irrigation, a
nedessary component in quantifying reserved water
rights, requirement are not provided in the proposed
findings. Compare, Wyoming's Amended Proposed Decree
(Appendix 1) c.f. Arizona Ve California,
(Supplementall Decree) 439 U.S. 419, 422 (1979); Wyo,
Stat. § 41-3-104; Basin Electric PpPower v. State Board

of Control, 578 P.2d 557 (Wyo. 1978).

6. Nonarable 1land, therefore, nonirrigable land, is
‘included in the acreage. See Wyoming's Amended
Proposed Findings o¢f Fact 20-2, 20-3 and 20~6 and

support therefor.,

In view of these numerous errors and
inconsistencies, the State of Wyoming submitted evidence

prior to economic analysis regarding acreage and water




e ) ] T N T o R STt ST TR L) R R R, A= O RUMILL L ST TTIEAT PN
ey i T Cod s r st m LT e Ce ke R LN XY B v SR L L R BN AL R I B T R WL TR S K il T st L A - LT S Ayl T e TR e Y

T T Plea ant A ey AT gy sy AT R N U A R A P gl e b w4 VR RPN S DRSSPl L LR T T R ARt ST o e T T
" . TR '.'l" f"--;'ﬂ'.'.:' " .I-_“.#s'::i{-fﬁ'“u‘ !t:‘_i"-_*a.fp-‘:'ﬂ‘z_’ﬁ ;‘:f';:':r._yl.:"”,‘l_': ';J*IF-':'#"-;'i‘«-"i-_l'[{__"-;f“:"“i 'J,'r!:".-v":""':',‘-‘_.?":"r"!_-"—5 .ﬂ*. BT Ry L ».-r..-_ = f#-—-,-al L '?"_!'i s Vo e T _*"FL'fi_‘.-'t:}- F‘?‘I"_‘” Tm...:?; NI T

See

A

requirements summarized in the following :table.

Wyoming's Amended Proposed Findings of Fact 24-1, et seq.,

and support therefor,

State Evaluation of Trust Lands Acreage
and Water Requirements -~ Type VIII and
Arapahoe Ranch Area without
Economic Analysis

- Project
- or
Stream
Number

Net
Irrigation
Requirement

Acre-~Feet

Diversion
Reguirement

Name Acres Acre-Feet
200.0

124.0

734.0
464.0

- Coolidge
- Johnstown

367.0
232.0

Upper Wind
Subagency
Ray
Arapahoe
Ranch

257.0
257.0
0

147.0

874.0
962.0
0

532.2

437.0
481.0
0

266.1

TGtals 985-0 3!566-2 1!78311

See Wyoming's Amended Proposed Findings of Fact 20-6 and
20-10; Appendices 5 and 11.

The evidence introduced shows the Type VIII

lands, after economic

analysis, to be infeasible.

Therefore, there is no Type VIII practicably irrigable

acreage. See Wyoming's Amended Proposed Findings of Fact

20-13 and 20~14 and support therefor.




myibes'! Pronosed Finding of ract:

188. Mr. DO yzed the Type VIII and irapahnce

mnanch area lands using &the same hasic method he used for tae

:weure lands (Tz. V. 63, pp. 5719, 3721-22, 35728).

ar~arns, vields, and gross returns wele 4
future lands., (Ié.) ©2Production costs wer
fueure lands, wish one exception. HiG

1sad for Tvoe WIIZs, 2ecause the smaller s

may require additional operations like

Trrigaticn costs Zor Type VIIIS wWers o}

(id,, ». 373L). A =%

A henefit/cocst ratio was caleculatead
wha same method used Zor the fature proj-

L

concluded 1% is eccnemically

JTTT and Arapahoe Ranch a




Wyoming's Response:

- Mr.. mrhb_usch _did ahalyze Type VIII ‘lands using

the same baéi_c meth;'::d he used for the future lands. The

State of Wyoming's objecitiohs to Mr. Dornbusch's metﬁé«d
'ar.e dfetailed- in 1ts Findings of Fact, its Response to the
: United Stat-es'_ Findings of ‘Fact and the Tribes' E‘indings'
of Fa'ét t-_:itih 'reg.ard to the future projects, and will not

be repeated here;__




Tribes' Provosed Finding.of ract:
'  191. For the reasons noted in my £indings

lands, I £ind Dr. Mesghinna and Mr. Dornbusch's testineny

~he more versuasive, I £ind that it is econcmical
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Wyoming's Response:

: 191._ E‘or the rleasonsh Ihoted in.Wyoming's Response to
.,.the Tribes' Proposed Fmdmgs of Fact concernlng future
lands, the Court should flnd Dr. Jacobs' enelys:Ls more
'.persuaswe,-.and flnd that it 15 not economlcally fea51ble-

}fto develop Type VIII lands on the Wlnd River Indlan

7Reservetion.;_-o.




Tribes' Pronosed Finding of Fact: _

297. Tribal members testified that many such lands ars

| el

owned in fee, not because the Indians wanted fas cwnershig, Sut

PG

because the 3ureau of rndian Affairs forced the lands to he takan
out of trust and placed in fee, Pius Moss, an enrolled mempe

the arapazahoe Tribg, testified that in the early 1960's Je Qought

L

an 80=-acre tract of land from hig brother~in-law, zalso an
enrallad member of the Arapahoe Tribe, Mr. Mossa borrawesd hia

money f£rom the Arapahoe Tribe to make the vurchase., When khe

napers were to be signed, BIA officials in Fort Washakie informed

Mr, Moss that to make the onurchase he was reguired to < n

land in f£ee, Yo reason was given, While he wanted =he land ko
zemain in trust, Mr, Moss signed the 2apers to comp

tzansaction, %taking the land in fee, From that time forward,

Mogs, and hisg daughtar, £o whom he gave the land, have
unsuccessinully to have the land returned to trusk
794932},

Mr, Mcss tegtified =hat L8 acres of
curzencly in irrigation, served frzcom the Subacencs

there 13 no state water richt asseciakad w

7957; Trilbes'! =x, 3, TMahle §, Trace




Wyoming's Response:
——— ¢ = Response:

197, Al though fee acquisition
Moss may well be the case for many
cels,

testified to by Mr.
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Tribes' Pramﬁsed Finding of Fact:

199, Robert N. Barris, Sr., Chairman of the Shoshone
3usiness Council and a member of the Council for about 37 vears,
éxpressed the Tribes' concern for the status o lands ownecd
b members and their direc: descendants. tad that

many of these lands were in fee hecause

take them in fea,

trust and part fee land ~- micht have to 1l

if those lands could not be served bv a raserved

V. 89, p. 7923).
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Wyeming's RespenseF

201. Mr. nggl.nsen was adrn:l.tted as an expert in water
feseurces englneering, although during the last 25 years
.hlS werk has 1argely been admlnlstratwe and he has had
llttIEf or no experience with actual irrigation system
design,'1analysis of soils, or the determination of

uirrigatioh 'water' requirements in Wyoming. Tr. 8050-8052,

Lo
L3

8055 (Higginson).




_Tribes'iPrOEosed Finding of Fact:
~ 204. Mz, Sostrum :

agres of Indian~owned fee

2gn-10 Rev).  He excluded

sigginson tastified were i

L

arahla aor sublirzicated,

aerial nhotographs done

-ndian-owned fea lands was subject to the same Limitaci

degcribed in Findings 112-18 supra concerning unadijudicated

use lands., =
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Wyoming's-RESpdnse:"

. 204'_.‘ | The lands excluded from Mr. Sostrom's analysls,

dule_ ftc.:-'-' a' nonarable designation by HKM, cannot be
irriigéble.. §_§3 U.S. Exh. WRIR C-226 ‘(P. 41) (definition
of .  “irrigabie")3 Tr. 12434 (Sommers). Mr. Sommers
'aﬁalyz.e'd' _t.he. HKM ‘land classifiéation éoil logs and HKM
'hydrogr_aphic .phc.:tos, _U.S. Exhs. WRIR C-56 through C-136
.ahd -C-227-1 ‘through C-227-12, "which indicated HKM's
'classi_fication of.. land determined to be currently
irrigated by Mr. Higginéon. Mr., Sommers found that about
180 acres were nonarable Class 6 land and that about 112
" acres were -subirrigated. These acreages must Dbe
subtracted from the United States' claim. Mr. Sommers’

evaluation and acreages are posted in Wyo. Exh. WRIR

SS-1002. Tr. 12451-12453, 12411 (Sommers).




Tribes' Prowosed Finding of Fact:
205. For each tract, Mr, Higginson reviewed available

soils data prenared by the Bureau of Reclamation, the Soil Con-
servation Service, and the 3ureau of

this data, along with the State water

each tract, examination of lands in

experience in evaluating land for &

gigginson concluded that 3,943 acres ¢f Indian-owned 1andés —-

ocher than those currently in irrigaticn -- were practicably
irrigable (Tr. V. 91, ». 8071l; Tribes' Zxs. 8 and 9)., All these

1ands were owned by enrolled members of the Trihes, 7They wer=

lands, Mr. Higginson testified, which were "cf a goil tywe and
raxture and the slopes are such and it i{s within zeasonable
oroximity to a water source khat with a usual amcunt of eflore

water woulé be brought to rhe land and it could grow agriculktu

crops™ (Tz. V. 9L, D. 3053).

could be servediby existing service facilities
8

axtending a diach or lateral

-agtified that in his professional




Wyoming's Response:

- 2d5. Mr. Higginson was not tendered to oOr accepted by
the' Court as an expert in soils science, agricultural
engineering or economics, yet he purported to combine all

these fields in making his conclusions with respect to the

claimed "pbtentially irrigable" 1Indian-owned fee lands.

Prior to the engineering analysis, there must be a soils
analysis to.determine_the arable land base, Mr. Higginson
read through a few reports and decided to do this himself.
However, land which he determined to be potentially
irrigable i.n some cases had depths to barrier of only 20
to 40 inches, much less than the 72 inches required by the
United States' soils experts and the 84 inches preferred
by Wyoming's soils ex'perts and the Bureau of [Land
Reclamation. Tr. 8223-8225 (Higginson).

Wwhile Mr. Higginson testified concerning the arability
of these lands, however, there is no evidence whatsoever
that Mr. Higginson performed any field work, bored holes,
took soil samples, or did any land classification to
determine the arability of those lands. Tr. 8052,
8097-8098 (Higginson); Tribes' Exh. 8. While Mr,
Higginson has some administrative experience 1in water
resource engineering, he has no hands-on experience in

soil science or land <classification. Tr . 8051-8052

(Higginson). This lack of experience is evident in his




study methods. Mr. Higginson developed no standards or
even guidelines upon which to base his arability study.
Tr. 8166-8167 (Higginson). He visited most of the tracts
during the winter and made visual observations but did not
auger a hole or sample the soll. Tr. 8052, 8097-8098
(Higginson). Mr. Higginson relied on several government
soil and land classification reports to determine

arability. However, the publications upon which he relied

(the Soil Conservation Service Survey of the Riverton Area

and the Soil and Range Resources Inventory by the BIA) do
not contain specific information upon which arability
determinations can be made. Tr. 8063, 8096 (Higginson).
Mr. Higginson's engineering lexperience has primarily been
as an administrator for the past 25 years. See Wyoming's
Response to Tribes' Proposed Finding of Fact 20l.

Wyoming's Proposed Findings of Fact 15-~1 et seg. make
it clear that a complete engineering analysis and a
determination of costs are essential to the gquantification
of ©practicably irrigable acres. Mr. Higginson made
virtually no attempt to detail the existence of or need
for irrigation system facilities. He made no
investigation to determine whether existing ditches had
sufficient capacity to serve the claimed "potentially
irrigable" lands. In fact, six to ten of the tracts Mr.

Higginson evaluated had no existing facilities nearby to




convey Wwater, ™. 8197, 8100 (Higglnson}., Without
designing irrigation systems, it is impossible to proceed
to the next steps in a complete engineering analysis, that

is, the determination of water requirements and costs.

Mr. Higginson made no attempt to determine the

drainage requirements for the lands he classified as
"potentially irrigable," nor did he determine whether
solving drainage problems was within the economic
capability of the lands. Tr. 8152-8237 (Higginson). As a
result of Mr. Higginson's incomplete engineering analysis,
he was unable to determine the costs of bringing these
lands into production and consequently no economic
analysis was performed. Tr. 8057-8058, 8095-8096
(Higginson).

Mr. Higginson's "all in one" approach attempts to
evade the stipulated definition of "practicably irrigable®
(to which the Tribes agreed) 1in this 'c'ase, and seeks to
trivialize the work of the soil scientists, engineers and
economists who testified before the Court. Finally, bhis
vanalysis® is of no help to the inquiry whether these
lands can successfully sustain long-term irrigation at

reasonable cost. The Court should disregard  Mr,

Higginson's evidence.
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Wyoming's Respdnse:

'206}' Mr. Sommers excluded land when either HKM or the
Bureau  of .Reclémation identified nonarable land within
thosé areas delinéated as potentially - irrigable by
Mr. Higginson. T . 11164-11166 (Sommers). The HKM
classification was both for gravity and sprinkler
irrigation., U.S. Exh. C-43. See Wyoming's Proposed
- Finding o'._f Fact 21-7. The Soil Conservation Service (SCS)
irrigation capability classification of land has little
relevance to arability or irrigability as used in the
determination of practicably irrigable acreage. The G5CS
irrigation capability classification 1is to provide general
management information once irrigation has commenced. Tr.
11176 (Sommers). There are no engineering or economic
' factors considered by the SCS in its classification. Tr.
10749-10751 ( Fowkes),

| The tracts excluded by Mr. Sommers based on a lack of
intensity were identified by Mr. Higginson utilizing only
the BIA Soil and Range Inventory. This document was not
intended for use in evaluation arability or 1irrigation
potential. See Wyoming's Proposed Finding of Fact 15-2;

TTr. 11168 (Sommers).
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Wyoming's Response

208. The following assumptions for calculating the
water réquirements for irrigated lands within the Tribes'
élaim should be employed.

1. A net irrigation requirement for Type IV and Type

VI (partial service) lands of 30% of full supply; and

2. A net irrigation requirement for Type V

(incidental or subirrigated) 1lands of 0% of full

supply; and

3. Water-short areas receive no water after

mid-July; and
4. An overall efficiency of 50%.

Those assumptions concerning water requirements apply
to irrigated lands owned in fee by Tribal members. There
is no reason to have increased efficiencies for future
projects such as the Big Horn Flats Extension and still
condone waste by quantifying reserved water rights based
on past inefficiency. In this age of water scarcity, 1t
is incumbent upon the Court to scrutinize the
gquantification of all reserved water rights carefully and

grant only the minimal amount of water necessary to
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?.fulﬁill'the;primary.purpqses;of the.Reserﬁatioﬁ. It would

. ] . . . . . o - . " L . -

not. be in ‘keeping with this careful approach to quantify'

- reserved water rights based. on past ”ineffidiendy. See
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Wyemlng's Respense
209._3 §;_ Wyemlne's Reepense '£¢  Tribesf 'Prcpeeed
,""'-Flndlng cfl Fact 208 regardmg eff1c1enc1es; | -' Since there
'are no expllc:l.t englneerlng analyses and no references to
'-'which dltChES wculd serve the lands, 1t ‘1S 1mpees:.ble to
determme wlth accuracy the specific source of water and
dwers:.cn POJ.I'It or structure fcr most Indian-owned fee

"_1ands.r'ﬁ See Trlbes"' Exh. B. - -Without additional

| 'i'nfe_rm'etien, it is impossible to award and administer a

3water rightefor'theSe.lands.
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Wyomings Response:

'
. 1 .
' t . - ) ; . )
v . -

2 11.  In’ ;;':faCt_ y o 1,704 .

' . . . .
- -

) [ L . o )

- . " . A -

- . I
Ll - .

-

 tﬁé]SﬁEjecEfbf7a-statefawaﬁdgd.

o 1 . Pt R A |
. ' .

-

f}aﬁafjaﬁ?ﬁadditiﬁﬁﬁlg.-.

' : . E.
- - r . ; ; . ,

-

-

- o . . . . .. i ) . .
) - 1 . . ]
R oo ) oo
y -

~ state-awarded val

1 .- . - . i
i ) . u

id permit

WA

oLk T

B T IEE B N T




Tribes' Provosed rinding of Fact:
' 212. T £ind that there are 10,37+ acres of oract?

irricable rndian-owned fee lands on rhe Reservaticn,

Lhig case, these lands

£ind that in the cizcumstances of

nrotected Dy the mribeg! reserved wWater rights,

annual diversion requirzement to serve these lancs

aat,




”Wyoming'S-Réspcnség'

.212.‘ Thé' numerous deficiencies in Mr. Higginson's
'an'al_ys_is .make' ..it 'impossible to deterrﬁine that there are
10;354 écres- of prééticably irrigable Indiah—oﬁnéd' fee
._land_ ﬁ-:ith é div.e_rsion requirement of 46,724 acre-feet.
_Eii'i,qybrhiﬁg's: Prc:pc:sea Findings of Fact 21-1 through 21-7
_and .25.-1_ '_thrcugh 25-7 and support thérefor. P_S___e__e__ also

Wyoming's Response to Tribes' 'Proposed Findings of Fact

197 to 211.




Tribes' Pronosed Finding of Fact:
'  rT, LIVESTOCX ODERATION CLAIMS

anbeF was de*erm_ved in the annua1

the supervisicn of Mr., Zarbour (mr. v.




Wyoming's Response:

213, Dr. Robert Carver, testifying on behalf of the
state of Wyoming, stated that in 1980, there were
approximately 18,560 head of cattle, 2,250 horses and
3,900 game animals on the Wind River Indian Reservation.

Dr. Carver's determination of the 1980 livestock

population of the Reservation is based upon published

Bureau of Indian Affairs (BIA) records. Tr. 11902. While
Rich Harbour estimated that there were 25,000 head of
cattle, Tr. 101, Mr. Harbour offered no facts and data to
support his livestock count and the official records of
his employer, the BIA, contradict his testimony.

Faced with a contradiction between Mr, Harbour's
unsubstantiated opinion and the official published data of
the BIA which supports Dr. Carver's opinion, the Court
should adopt the latter since it is more reasonable than a
mere opinion concerning an objective fact. Cf. Wyo. R.

Evid. 803 (8).
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meibes' Provosed Findinu-¢f Fact:

215, James Merchant, an economist with David M. D

busch ané”Company,.stuﬁied the cost of livestock operations

L

vation through which he was able to forecast 50% expansic

-— | B

Dosgibilities for Reservation livestock cperations cver the

oresent level (Tr. V. 4, p. 373).
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Wyoming 15 Response

. h . -

 fTﬁ15;fo; ﬁéfdhéﬁtidoes?ngtiﬁlaimf Ohbe an agficultura1 

' - . - . . ¥
r - . . - . - .. -

" agricultural ~ expert by background, .

economist - n

i . . ) . . s ' T . . - .
.. . X

His . resume reflects no special

h -

-

. o - w i . L] .
' .

~ training -or education. | - |

- - "
Ll . _

. b Lo .' ..| . - ] i - _ - . . .

L] .

 background in livestock whatsoever.

 u.S. Exh. C=30; TE.

181-185, 230 (Merchant).
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Wyoming's Response :
PR S e B L AL

216. Dr:. Carver is wldely recegnlzed as an expert in
the area ef llvesteck " He . was reared on a wheat and

-' cattle ranch in. eentral Montana and has spent his entire

'prefe551enal career studying and werklng in agrlculture in

't.h'e'.' _nerthern plalne and intermountain region.  His
experience 1ncludes rev1ewmg and evaluatmg the grewth
.potentlal fer 11vestock operatlens on the Fort Belknap and
'fFert Peck 'Indlan Reservatlens in northeastern Montana.

Tr. 11886 11894 Wye. Exh..LC—l.




Tribes'-PrGDQSed Finding of Fact:

218, Mr. Merchant testified T

era required for livestock on

c-17). This consumption amount was detarmined D

which takes into account average daily consumption 2L
far evaporation.

vy . Merchant rslied on & Uni

through consultations with =ha 3I) range
raliad on £indings 2Dy IRM Assaclztes for

avavoration rate (Tr. V.




'-Wyomingfs Response:

218, ' Dr. Carver pointed out that based upon the Merck

o Vetérinary‘ Manual'_that daily consumption of water by

-cattle.' varies by season from 2;5 to 12 gallons per day,
not the 15 gallons per head per day testified to by Mr.
Merchant. -Tr.. 11956, 12121 (Carver). Mr. Merchant also
bases hié 1980 water requirements on a herd size of 25,000
head, while BIA records indicate that there were only
18,560 head of'cattle on the Reservation in 1980. Tr.
11907 (Carver). Mr. Merchant also reports from the HKM
study that the average size of stockponds is 2 acres. H€
then assumes that they remain full of water throughout the
yéar and suffer a 2.5 feet/acre evapc;ration loss. Tr.
387-388 (Merchant). pr. Carver points out that these
ponds undexgo evaporation and seepage loss, the average
size on a l2-month basis is somewhat less than 2 surface

acres. Tr, 12121-12122. As a result, Mr. Merchant

overestimated consumptive use requirements for current

livestock operations.
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" meibes' Droposed Findinag of Fact:

1
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922, I find that presentl

' . 4 - .

5,000 head of cat consuming about 1

r

L] 1
; '
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-

‘par vear on the Wind River Reservation.

-
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_Wyoming‘sze5p¢hse:_

222. ;Th(-:-." Court should _.fiﬁd'f that Cpr. .'Cafver's
r requirements of 750 acre-—fee

urrent wate
a on the evldence c1ted

Stlmates of c
roprlate base

r are more app
Flndlng of Fact 218,

'per yea

in Wyomlng's Respanse to Trlbes'
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Wyoming's ResSponsc:

Rather than adf::ptlng Mr.' Merchant's analysis,

r's analysw hased upon

223.

'the Court should adopt 9] i Carve

the-fact that he 15 w:n.dely recognlzed as an expert 1in the

He was reared on a wheat and cattle

area of livestock.
spent his entire

ranch in central Montana, and has
professional career studying and working in agriculture in

the northern plains and intermountain region. His

evaluating growth

experience includes reviewind and

potlential of livestock operations on +he Fort Belknap and

Fort peck Indian Reservations in 'northeastern Montana.

mr. 11886-11894; Wyo. Exh. LC-1.

s Merchant was of fered Dby the United

1n contrast, Jame

y the Court as an economist. Mr.

im to be an agricultural economist

Merchant does not clal
pert by his background,

nor an agricultural exX training or

reflects no special background 1in

education, His resume

1ivestock whatsoever. u.S. Exh. C-30; Tr. 181-185, 230

(Merchant).

I states and accepted b




rxibes' Provosed Finding of Fact:

IXXI. MINERAL DEVELOPMINT AND ASSQCTATEDN INDUSTITAL ConATMS

I-:l-..-- -

—

224, James P, Merchant was qualifiad

the United States as an economist (Tr, V

. 2, DO,

2e present and future mineral develooment on =ha Wi

ndlan Reservation and tha associated watker requliret

288). Mr., Merchants studiad the availahla

develonment
ultimataely gave hig o

more Sully thae £ollowing m

2ion: o0il, natural gasg,

(id., 2. 493-34; y.s.




Wyoming's Response:

224 . Mr. Merchant holds a bachelors degree 1n
economics, but his graduate degrees are in business
administration and law., Tr. 185 (Merchant). An
undergraduate degree 1in economics hardly gualifies one as
an expert in natural resource economics. Even 1if Mr.
Merchant were a qualified natural resource economist,
however, he would not be qualified to establish the
existence of mineral deposits on the Wind River Indian
rReservation. As Mr. Merrill pointed out:
what mineral deposits there are out there,
he is going to tell you where they are, how
he located them, how they can be brought
out, what is going to be done with them, how
big a. plant can be, all of these sorts of
things that are all beyond the field of
general economics.
(Merrill).
special Master responded by saying:
The economist on the stand may continue to
testify to those things as expertise gives
him a right to, but I would doubt if it
would go to telling us what that coal field
contains unless he had some first hand
knowledge . . » Mr Merrill, I think you made
a good point.

Tr. 550 (Special Master).

mThe United States never did establish the extent of

mineral deposits on the Reservation except through the

testimony of an economist. Furthermore, the Wwater




requirements testified to by Mr. Merchant are hardly in a
form that 1is 'm'eaningful to the Court. To the contrary,
Mr. Merchant testified only to peak water use for various

proposed dévelopments. r. 597 (Sleater). As the Special

Master noted with regard to the U.S. Exh. WRIR C-29:

vou see, the Exhibit raises in my mind a
fear that you are going to seek to have me
believe that there is going to be a need
simultaneously for all the water listed 1in
the last column and nothing 1is really

further from what the truth is or what you
portend.

Tr. 598 (Special Master).
The_Special Master went on to ask:

Can the witness help us with what the
ordinary routine, expected normal
requirements might be over the next 10, 15,
20, 30 years 1in total usage? Then the
Exhibit would have more value to me.

™. 599 (Special Master}.

This gquery went unheeded; there is no response to this

request anywhere in the Record.
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Tribes' Proposed Finding of Fact:

226. Gary Watks, the Stata's
127, o. 11551), reviewed the United St
ment of Claims and Mr. Merchant's testimony.
ion thete are some mineral dercos!

~ion, but the existence of these derosits coes not

mean tnat ik is'econamically Zeasihbl
the future,

not conducted any indep

development of %tlaese or'any other mi

any analyses of the waker regquirements to which

"~

Mz, Page testified (id., P. Furthermore,
not oresent any evidence supperting his cl
s=ikutes available khat will render &thes

1363~70) .

*
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Wyoming's Response:
296. Mr. Watts is a natural resource economist who
has had substantial experience studying the economic

feasibility of coal development in Wyoming, the location

of coal gasification facilities, underground coal mining

and the potential economic impact of coal-fired plants.
Mr. Watts was gqualified as an expert natural Yresource
economist by the Master without objection by the United
States and Tribes. Tr. 11551 (Special Master). Mr. Watts
did testify that he did not conduct in-depth studies of
mineral development on the Wind River Indian Reservation,
e, 11590; he did testify, however, that "using those
facts in making a Jjudgment gives you some indication of
what the potential feasibility is.” Tr. 11590. M1,
Merchant made it quite clear that his opinions concerning
the feasibility of mineral development on the Wind River
indian Reservation were based on his own experience and
knowledge, rather than upon a study of costs and returns.
Te. 717, under the circumstances, the Court must £ind
that Mr. Watts is much more qualified to render
professional opinions concerning feasibility than Mr.

Merchant.
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| WyemihgTeTReaﬁenset' .
. e 228.§_”H  | Watte testlfled that enly 94 .acre—feet
~'I-_'-'annually are: actually bemg taken out of the Wmd River
.tthreugh hearby groundwater wells. The' remaining water
f"i'used fer‘ recovery in the Steamboat Butte Fleld is water
'.‘prcduced as a part of the cm-51te 011 receuery ptocess..
.Tr'_'. -_.115,7“3.' Mr_._ Watts testified that of the total 6,500
_aere-feeti"ﬂf 'water_ presently required for secondary
eperatmns, 3;994 acfe feet ceme from greundwater wells

- while the“femalnder 1s_preduced as a part of the secondary

reeevery:precees itself, .Tt; 11571, 11575 (Watts).




Tribes' Proposed Finding of Fact:
229, Although there may be too listle informaticn cn <he

e 4 han

-y dy e wwf

full future Gil'grbducﬁion picture on the Reservation, the Trikes
haﬁe aSked'a 20% contiﬁgeﬁcy reserve cf.wéta:'ih.order Lo covar
ﬁhforeseeablé cizcumstandas. Furthermore, QN Cross-~
| ﬂe:chaﬁt stated that the prospect cf
s in
of recsve:able reserves because (1
_:ecovéry of ol)l that was not profitabls ko recaver hafore, and
(2) higher prices will'éliCit more exploration fo

(Tr. V. 6, D. 68Ll5). Greater recoveranle reserves wi

tae likelihood of increased development.

Ny
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Wyoming's Response:

229. The Tribes did not claim water for secondary
recove ry for future wuses on the Wind River 1Indian
Reservation, and both Mr. Merchant and Mr. Watts testified

that Eh'ere was no evidence that such a need would arise.

Tr. 515 (Merchant); Tr. 11571 (Watts). The Tribes accept

this 'testimoﬁy by stating there "may be too 1little
information on full future oil and gas production on the
Reservation," Tribes' Finding of Fact 229, yet somehow
conclude that "Y“greater recoverable reserves will increase
the likelihood'of increased development.", This conclusion
haé no factual basis in the Record other than Mr.

Merchant's pure speculation.
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. Wyoming's Response:

231. .Mr-.. | 'Hatts-'.' " tes.timclnlny‘ cleafly i_nd.icatés’ -_th'a't of
.  h 5,500 acre-feeﬁ_ af;lwater..currentiy. requ1red _for-
f $écﬁndary recovery.ﬁﬁéfatlons,ionly Q4 acre feet per yeaf.
| is dwerted thrOUgh the Wlnd Rlver alluvlum v1a'ground‘

"?gwater wells._ Tr. 11572 (Watts)

[
-
r
L
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Tribes' Prowvosad Findin
substantial 1

re vears and the commensurate increase

Muara must therefore ze racary

gsQurces.




Wyoming's Response:

. ) -
- . - f - . . R . .
- '

©232. -This ~‘..'Fi_.ndin_g__ is totally unsupported by evidence

. . . . . . ' 1 A
- . . . ’ . ' - - )

. . - .
' - b . . -

“‘Record, and i -~ directly contradicted by

. . - . . . - - - Lo
- " - - ' .

-5téstimonyﬁo£fﬁbth‘expert withesses}“Mr.'Metchant,fTr;isls,'_

L. - - - .
1 .-

- ' P . Pt .

. Watts, T¢. 11571.

-
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Tribes' Proposed Finding of Fact
| 235, Mr, Merchant

sweekaning and dehydrat
of water per vear, and the sulphuric acid plan

ner yéar'(T:. v.

eat
erived f£rom groundwater sources in

(i

-_-"’

f._SEG;_U;S. ZX.

-t:adict these £figures. ("




Wyoﬁlng's?Respohse-e'
.235 Mr.,Watts testlfled that the sulfurlc acid plant
,aoes:;ﬁotj'usej eny sulfur _ner._netural gas frem the
I.":'Reserva-tleﬁ. in .preduc.lng sulfurlc ec:J.d._ Tr.. 11577~ 11578.
’feFurthermere, the Court was presented with ne evidence Lhat

the natural gas sweetenlng plant makes use of "mineral

flreseurces held _1n trust by the .Unlted States fer -the'

";Tribes. 'f  eJ-IeJ-- o :'
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T~ibes' Provosed Finding of Factk:
_-_-____-____.____—___—.-—-——n—-—‘———-_-'—‘_
Mr. Marchant also concluded that

nomically feasible to develop an anhydrous ammon

Jecarvation, possibly near Riverton, based uron -icn
of L . -ands and the probable market area for srocducilon

Q 0 ' ' Ta also found that =t 2rQ-
duckion on &he Reservaticn exceeds tae reculze

520-22, 529). The plant

1,000 tons per cay ané woul

8 I 107
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Wyoming's Response:

236. The : Court should not be misled into believing

that Mr.. Merchant conducted feasibility analyses for
mineral deVElopment on the Reservation. In his own words,
Mr. Merchant testified "I did not develop detailed cost
[sic] returns for these mineral enterprises." Tr. 709.
The sézope of his analysis was further defined through the
following.exchangE:
0. So, based on that general phenomenon
- for these resources, rather than any
empirical analysis, it's your opinion
that it would be commercially feasible
to recover these resources sometime 1in
the next 40 years?
I think that statement was empirical.

Do you mean you have some empirical
analysis to support what you are saying?

I've been looking at energy issues for
several years, and I think based on my

experience in doing that that I can
make that statement based on my own

personal Knowledge,

Tr. 717 {(Merchant) (emphasis added).




~Txibes' ovorosed Finding of Fact:

737, Mr. Wakts taskified that the developmant oI an

anhydrous ammonia plant was a ver: speculative

aid not cﬁnduct any Zeasibility
such a »lant would never ke bu
- Mr., Merchant stat
hably will sﬁbstantial_y-increase
;ursuant'to existing law. mhe ince e icag goul

cayse increased produchion, in much the same way as for Qi

T V- 6; jo)o I 513-15-)
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237.-, _,Mr.'-'wat__ts'

testlmony obvlously contradlcts ‘that

of Mr.-Merchant-'
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Proposed Findinag of Fact:

228, T find that presently

sulphuzic acid plant southwest of Riverton.
requires § acre-feet per year for procsssin
t regquires 95 acre-

e source of this water is groundwaker from
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- MTribes Pronosed Flndlnc of Fac |
,g239.~_ FLr*hEF f'nd tﬁat it is technically and economi-

Y

cally fe asxble ‘that an anhvdrous ammonia plant 2e located on

11 2

Reservation'*n tqe nexs 40 years and tha* nlan“ wou‘d ra au

4, 250 ac*e- ent per year of water ‘to e obtalned elth E:Cm.

aroundwater or tHe’Wind River uronabTV neaF_Rive:tﬂn.'

b

iy
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Wyoming's Response:

*23§}n'~33535 _upon. the ateStimony of  both 'witneSses,

-__there 'is no evidence in the " Record supporting the
technloal or economlc fea51b111ty of an anhydrous ammonia
plant to be located on the Reservation Wltth the next 40

years.f See Wyomlng's Response to Unlted States! Findings

;of Faot 236 and 237.




Trihes' Provosed Finding of Fact
0. Conal

240, Mr., Merchant idan

vation, described the deposi

for develorment, and outline

sources for develcoopment of

tag 3ur of Mines

i
ri, among other

anor
arg coal dexoslits (1)

soutieast corner of the Reservaticn,
ern rark of 4Zhe Reservation, (3)

raa, and (4) deep denosits tekween two 1L
C=24, There have been gsmall min

S, ZX.
(Tr., V. 3

Judson area.
e coal derosits at the Alkall 3Sutie

b= b

that i & &
la for develcpment

cencluded
o

rga¥X locations are suirka
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Wyoming's Response:

M
. .

240..' Although Mr. Merchant dld reach the conclusmns

outlmed in thls flndmg, he should not have been allowed

*to do_so. 'As the Special Master palnted out,

the ecanomist on the stand may continue to
"testify to those things as expertise gives
him a right to, but I would doubt if it
‘would go to telllng-us_ what that coal field

- contains unless he had some first hand
“knowledge . . . Mr. Merrill, I think you
made a good point.

550 (Sp'ecial Master). There 1is no evidence 1in the

Record that Mr. Merchant has first-hand knowledge of any

'.mlneral dep051ts on the Reservatlon.
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mribes! Provosed Finding of Fac

241, Mz

T ) . . .
. - L . . . -

lkali Butte

are suitable for: development through und

- . - . .
]

. .in situ) coal ga




cfwycﬁingfs-REspcnSé:,

- 241._-- As mlcted outin Wycmlcg.'s Rcspcnse to Trlbes'
'*jFlndlng cf Fact 548, Mr. Merchant 1s hardly quallfled tc_'
.?testlﬁy as tc the suitabillty of develcplng coal reserves-
rnfthrcuc_;h J.n 51tu coal gasiflcatlcn. Nc-t cnly dces such a
develcpment 1nvclvc' ccnsideraticns ‘far outside of the
fleld of economics; Mr.-Merchant did not even con51der the

"cccncmic ccsts cf his proposal. Tr._?la (Merchant)
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Wyoming's Response: =

limitafiehs:-of hlS' expertise as a natural resource

e AP (o il swn i A T ) L ST Ve R T el

economlst. Tr. 11583. He did, however; point out certain

I1 - 242Mr Watts,f"a_tjfl'eastl, -: was realistic | about ‘the

-"'_petential problems that might be 1ncurred in developing
{'the--Trlbes'[_coal resources in- that way. ;Trf 11583,
11587, -'-Mr'...' W'at..ts' - accurate' assessment of h:'i..s own
'llmltaﬁlons should not lead the Court to believe that the
Trlbes or the Unlted States have met their burden of proof
__.in'." estebllshlng_ ' Fthe.' feas:.blllty of in situ coal

_gaSification'on the Reservatien.




‘Tzibes' Proposed Finding of Pact: ._
o -”'743.-_r n_rchant concﬂ dea that th

_tion nroc s at a1i Butte wo'ld'requi

_1e=v GF watef (mr. V.
:”sourCﬂ wou‘d lik be ‘rom cvounawat | , Lance

or. Wesa Verde format*on= (--. V 7,_99
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Wyoming's Response: .

243.-. Watts contradlctq Mr. "tﬂ'erchant*sf_ testimony
by statmg that the moisture content oE the coal J.n the

':fpartlcular fleld under con51deratlon- would not requlre'

,_'addltmnal water to burn coal .m 51tu, even J.f it were-

feccnomlcally and technlcally f3351ble" Tr. 11586.




. o L o o E o -
P . IO _-..."'..I“-' . -
+-" L T o -*'E'H-'fq?-' 1=

RSSO

mribes' Proposed Finding nf Fact:

244, The other Tocazion

atarmined by the government’s

rha epal Ls shallower than axt Alkall
jcient, Mr. Merchant
la shat could e
no. 353-54.)
recuired atc M
and 2,493 ac

e required for the power plant all to 2

.Lé-; P- 554? v. T; ?-
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244, Mr. Merchant's testimony is refuted by Mr. Watts,
| ' | meq: Ipci.-.v'er' plant prépo'séd

L
- .
. ~
'

. who testified -that the 150 megawatt

- who' testifie .
wn' coal reserves at

by Mr .Merchant would exhaust  the known’
ay SF ld'iﬁilj'to714:yéafszand thus would not

- -t "
. T E]
'

“the Muddy Creek:-Field in

' r. 11581, 11582 (Watts).

 be aconomicaiiy feasible. Tr. LiseL
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‘Wyoming's Response:

247 Mr..m ﬁetchant.;.madexf_itnmequite ; cleer' upon
"ctoes—examlnetmn_that hlls. cencluelons ceneermng futute
._511, netural gas and coal development were based upon his
'_persenal eplnien; as epposed to any assessment of economic
feas:LbJ.llty. 'I' .717. ' Altheugh Mr. Merchant is entitled
'to hlS oplneen,' Mr. Watts clearly indicated he disagreed
'W1th Mr. Merchant.- Tr. 11581._ Mr., Watts also is far more
':experlenced 1n studiesldeellng with the economic potential

for coal development in Wyomlng than 1s Mr. Merchant See

| Wyemlng!s,Amended Proposed Flndlng of Fact 40-2.




Tribes' Pronoseq Flndlna Qrf -act._
o 243. r'flnd that »ae coal de

_arna and the_Alkal1 Buttn a a,{as
aﬂe snitab1e.‘ar deve1onment, hhat

EiCLent F&S&FVES,_Wlth-
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© 248.- “For the reasons. cited in Wyoming' s.-'_Responsé' to

~ .United States' Proposed Findings of Fact 548 through 554,

. . - . .

' . . \

= . - - . . [

£ . . . .

there .is no evidence in.  the Record for the Court to

' -t LR . K | ; . . ’ T N ' . . ' " . . '

_conclude that in

situ coal development on the Reservation

- - - - =
. . 3 . .

1 . . . b
. 0 - - 0 . . . . L] 0
' . .
) - ) 3 . L. . . - ’ ' . ", ' . '
: . : S . .

- is economically or technically feasible.
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'Tribés'“Prdﬁdéed'F n g O ‘act:
.+ 249, I £in '

ccal deposits that are suit
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s - 0-megawatt power nlant, that 25 acre
water would be required for dust control and

in connection w
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Zrom groundwater,
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Wyoming's Response:

249.  Mr. Watts' .téstimaﬁy concerning the potential

 economic life and infeasibility of the proposed power

) Plant "'wa’s'_,._ “_"no'tl:'-"_' refuted by the Tribes and stands

unchallenged. See Tribes' Proposed Finding of Fact 246.
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Tribas' ProEosed Finding of(Fact:
B Gyosum

n50. Mr. Merchant evaluated ¢yDPsum cavelopment

Nilities on the Wind River Reservation by reviewing av
informétion, including USGS and U.S. Bureau of Mines reporis, on
gypsum deposits. ERe looked at the location, size, c¢rade or
gynsum, the charackaeristics of the gypsum industry, and future
industry trends. (Tr. V. &, DD. 535-86.) On the basis of
information, Mr. Merchant détermined that the Raegervation
vains massive deposits of high grade gypsum that could bhe
nined (id., p9. 586, 590, §99).
civity and sales of wallboard, he concluded that in
thare will be an ample market Zor wall=z ard, wnhich
using gyssum (id., 2. 389). mhwarafare he concluded that Lt

ne'the gvopsum and use it in a wallbhoard manuiac-

¥y . Marchant estimated

:
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Wyoming's Response:

" 55p.  Mr. Watts testified that  based upon his

~investigations, including conversations with the Wyoming

State Geologist, it was not economically feasible at the

prGSént timé to develop the gypsum deposits on  the

‘Reservation. Tr. 11553, 11554, 11558, 11559. In direct

c-on.trad'iction. to Mr. Merchant, MNr. Watts testified that
the. gypsum dépbsits on the Reservation are located in
stéeply dipping beds, meéning that underground mining
techniques  w0uld be required to exploit the mineral

deposits. Tr. 11558, 11559.
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m-ibes' Provcsed Finding of Fact:

251, Mr., Watts stated that In his opinion it is not

sible to develop gypsum on the Reservation (Tr.
, but.he did not orasent any documentaticn or

stata anvy sources for these doubts.




| f - spec i"fi'c:_al_ly Stated ,_-_’-'the_,.-_s'cope ‘of his

- -

~Mr. Watts

I_- .o . ' 1 L} " -

- .

studies and the sources of his information on |

 pages 11552-11555

" ’ T ro.
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mribas' Provosed Finding of Fact:
252, Mr. Merchant stated taaz surface

connection with mining gypsum on the Reservation would

revy

veadig® these water claims., 11

syrface, probably f£rom the Wind River nears Riverton, or gru

wigar (T:. V. 6; PP- 587_88) .
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Wyoming's Response: . -

252. Mr.; Watts. ‘contradicted tvir._' Merchant's testimony

;Z;cencernlng gypsum -miningt.en;jth Reservatlen. and its

'assec1ated water requlremente by statlng:'qulte 'clearly'

':that, in his prefessmnal opmlen," t is hlghly unllkely
-‘ﬁf"that these reseurces w1ll be developed in. the fereeeeable
=]future_ ,jT 11551.._ Thus, it weuld be meenlngful te

fepestulate water requlrements.
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. pribes! Provposed Finding of Fact:

©253..The gypsum deposits ara located in the aes

irea. defined by the government's exper:, and the Tribe
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sately will have to choose between preserving this are

1 . . = b ) ) . : . . . -
" . . 1 . . Lo .

~veloping the gypsum (Tr. V. 6, p. 592).
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Tribés'iProﬁﬁsed'Findihg'of Fact:
| 354, T find that there are massive gyssum degcsits on
the Wind _Rivér ﬁe.serjv’a.—tioﬁ.' It is technically and economically
Ea-as-ible to mine these deposiks and to lcdate a wallhbecard manu-~
fadtuting _nlan't on Ehe Regarvakion., Gypsum mining would requir
.  'é yeér,of surfacse watat, and the wallbhgard nanu-

faczuring plant would recuire 300 acre-feekt per year Zrom cround-

«ater or from the Wind River near Riverton.
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- Wyoming's Response:

254.._.:- Based cn .Wy.cmmc_;:; s Respcnse to Trlbes' Flﬁdlng.s_
of Fact 261, 262 and 263; the Court shcﬁld conclude ‘that
| there 1s nc eva.dence ccncernlng the eccncmlc feas:Lblllty..
'";cf *mlnlng gypsum depcsits cn._che_‘W1nd River_'Indian.
;4 RéSerVat10n'T:éhd“-1f there .werc,.-chErc 'is no evldence

-,~'1concern1ng what ncrmal annual water requlrements mlght be.




TribES' ﬁronoseu Findlng of Fact: B
L F_V -Uran*uw R

‘1 d tﬁat therE are inédications

“of uranium deposits in the vaross~formation in the northwest

ccrne: of £3éf3éser* ati 'ﬁ'-Wth a cua‘ity cﬁ one-tenth of one
pgrcéﬁt;uréniﬁmléchtent; Ee concTudnd tnat, al thouah the hasic
Field wbrk'has.ﬁct'béen éane tc cositively locate these deposits,
o} ., ndrﬂas nc Lnterest in uzanium makes it lik ly kha%t such work
will be done in the future. (Tr. V. 5, pp. 567-58; U.S. Ex.
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o 255 Thlsr'ﬂ Proposed .Findlng '_'and;:' Mr -M"et'_ch'ant."s:
,eetestlmonyllmake | olear that thereofiéf ho -cohclusive:
"'evidenoe that uranlum depos:.ts even exlst oe the Wind-'
':-_-_'Rwer Indlan Reservatlon.f; Wlthout eV1dence thet uranium_-

fdep051ts ex1st, there 15 absolutely no basis in the Reoord'

for awardlng a weter right for thelr development.




Tribes' Prowvosed Finding of Fact:

256. To determine future development £oOSsSiD

aranium, Mr., Merchant analyzed the characteristic
uraniuﬁ mines ih'ﬁycming} Qa:ticularly_the grade of uranium
rhe gize of the mines, and reviewed uranium industry
(Tr.'vl 6§, oo, 707-08.) On the basis of those situdies,
cluded that_development of uranium deposits would te econom
Tf deposits are found, they would be mined by u

ground mining,

Eiypna

yellowcake and il §.ded
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‘Wyoming's Response:

257. Hr..' Mercnant's. sﬁeculatlen the.t 1f any uranlum
pdepemts are feund, they weuld be mined by underground
:dmlnlng, 1s dwerfed by hlS guess thet lu aere—feet ef water
fdp"' year_ for dust centrol_ mlght be requlred.' This
-."te.stl.rnony egeln herdly meete the burden of proef that
"water for urenlum development Wlll be requlred ;Ln the

future on the Wlnd Rlver Indlan Reservetlon.
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yoming's Response:

~.258. The State of Wyoming did not offer any evidence
on ufaﬁiumfdeuélopmen;]bh_the”Reservation_because there is
. no evidence - that uranium even exists on the Reservation.
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T*ibes'-Prondsed Finding of Fact:
f et vt et - dieiiedemenen e e

59, T f£ind that there are indications of u
éepcsits'dﬁ Ehe-Reservaticn. ‘mhe uranium, if it exists,
likely1t¢_be mined through underground mining and processed
yellcwcake on ﬁhe Reservation. Mining would consume L3 acre-iaaet
cer year df‘wate: for éusit control ané incidental uses, an

rocessing would caecuire 4735 acre-feet of water gper jyear, <O =S

taken from groundwatsr and suriace wacer In Crow Craek,
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© Wyoming's.Response:

the final cap on a pyramid of

259, . This Finding _ ad. .« d o EEN
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Tribes! Prdnésed Finding of Pact:

G. Phogvhara Rock

. 260, Mr. Merchant also anzlvze

future development of phosphate rock
determined, by reviewing availabla infs

extensive phosphate deposits., By analyzin
cf the phosvhate industry, trends in the drequetion of

acid, and technological suitabi
for precessing, the covernment's expert concludad

increasing demand Zor ohosphates in the Uniked St
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- Wyoming's Response:
—————— e

260'-" The Ceurt 5110'-11‘3 agaln be | remlnded that Mr.

"f___Merchant tEStlfled cencerﬁmg hs.s ewn personal kne*wledge,
3*gfb 717 (Merchant), and that hlS teetlmeny was . refuLed by
f[:Mr. Watts, whe .testlfled that it 'was' unllkely that
' ?phesphate reck depesits _a.“thee Reservatlon .weuld abe_

developed 1n the foreseeable future.% Tr,'llssl (Watts),




T-ibes' Provosed Findinag of Fact:
iﬁl.'Hr. Watts stated that in h

sconemically
shat, as with ccal and gypsum, N
teds, ané must be minedé by the more expensive

method {(T'z., V. , ©D.,

phosphate rock throughout the councry that can be

cheaper s ermore, he claimed &thazt
subgtikhus takir phosghate rock may ze ce-

veloped in the future (id., p. 11364)., However, Mz, | ol
not audit Mr. Merchant's figures or present any sreciiic

=g support his conclusion.




Response’:

-

LI

261,

-

Mr. ~Watts' . background .and experience a

- - "

. . - . v
. . ) ’

- natural resources economist, and the sources upon. which he

relied  -to - form  his opinions are specified 'in the

- b
A . r
' .

- transcript at pages 11544 through 11556 (Watts).
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Txibes' frbbbSéd'Findihd'of-Fadt: 

| I 252;le.fﬂerdhant'ﬁﬁhcluded thaﬁ phcsghata':eck
_woﬂldifé@ﬁi#é;é adﬁaefeet pe: year oL water,'which could ne drawn
locally frdm'bﬂ;SiEé'wells;nea; the mine (Tz. V. 3

73) .

vear, and prcduction of phosphoric acid would consume 400 acze-

from crcundwaiter or the Wind

‘ayiaw the covernment exdert's conclusion

izements and sources,
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 Wyoming's. Response:

~ . !

| IR
. '|.

: L]

L 2 62 Mr | Wa tt 'S aid ”‘3" '_ re" i e“‘ = the . g.o-v_e rnn‘a—.e nt

o experts! conclusion on water requirements and sources
.. because he tes tified that it wou 1d not be economi cally '

- feasible to. develop phosphate  rock deposits on the

T

[ .
v . ]
- .

-Reservation in'  the foreseeable = future.,  mr. 11561

(Watts).
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. mribes' Prowosed Finding of Fact:

264, I find th
ienosits on the Wind River
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to'thqse_identif' i on c; £ i5 eccnemically
feasibia to.develop tﬁesé'minerals'in
.ficiatidn,”and use in a wet acid processing o
_éﬂfee pe year OrL waters Irom grouncwalisar,
Wwill cansume 425 acre-faek of water
wet acid processing 400 acre-Ffeat ner vear

from groundwakter or khe Wind River near Rivert
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Wyoming's Response:

265. As pointed out in Wyoming's Response to Tribes!

I-_‘indihg of Fact 224, these water requirements represent
-~ peak ahnual .ll:'equirements ‘that _v.?ould .t':mly' occur if the
Ihig.hly sééculative 'futux_':e developménts were to '_;all occur
simultaneously. lff. 587, 598, 599. The Cohrt should

reject these requirements for the following reasons:

1. _-'_Both th.e United States and Wyoming agreed that
mineral resources on the Reservation constitute a
- non-renewable resource,l which 1f developed, would be
exhausted in a finite périoa of tinme. Tr. 486-487

(Merchant): Tr. 11587-11588 (Watts).

2. The United States presented no evidence to the
Court concerning what average annual water
requirements of these combined developments would be,
and over what time frame water for them would be

required. Tr. 599 (Special Master).

3. Mr. Watts testified that the various proposals
for mineral development put forth by the United States
were, for the most part, highly speculative. Tr.

11557-11589 (Watts).,
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