Uldaho Law
Digital Commons @ Uldaho Law

Idaho Supreme Court Records & Briefs

7-8-2009

Beco Const. Co, Inc. v. J-U-B Engineers Clerk's
Record v. 1 Dckt. 35873

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme court record briefs

Recommended Citation

"Beco Const. Co., Inc. v. J-U-B Engineers Clerk's Record v. 1 Dckt. 35873" (2009). Idaho Supreme Court Records & Briefs. 40.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/40

This Court Document is brought to you for free and open access by Digital Commons @ Uldaho Law. It has been accepted for inclusion in Idaho

Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ Uldaho Law.


https://digitalcommons.law.uidaho.edu?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F40&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F40&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F40&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F40&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/40?utm_source=digitalcommons.law.uidaho.edu%2Fidaho_supreme_court_record_briefs%2F40&utm_medium=PDF&utm_campaign=PDFCoverPages

IN THE

SUPREME COURT

OF THE
STATE OF IDAHO

BECO CONSTRUCTION CO.,

an Idaho corporation,
Plaintiff and

Appellant,
VS.

J-U-B ENGINEERS, INC., and DOES

1 - 15, whose true names are Unkhown

Defendants
and

Respondents.

ONORABLE PETER D. McDERMOTT pistrict Judge

Appealed from the District Court of the Sxith
Judicial District of the State of Idaho, in and

Bannock

for County.

Bryan D. Smith

Attorney__ for Appellant__
C. Tom Arkoosh

Attorney__ for Respondent__




IN THE SUPREME COURT OF THE STATE OF IDAHO

BECO CONSTRUCTION CO., INC.,

an Idaho corporation,

Plaintiff-Appellant,

Vs. Supreme Court Case No. 35873

J-U-B ENGINEERS, INC., and
DOES 1 - 15, whose true names are
Unknown,

N N N N Nt N N N e e w’

Defendant-Respondent.

CLERK’S TRANSCRIPT ON APPEAL

Appeal from the District Court of the Sixth Judicial District of the State of Idaho

in and for the County of Bannock.

HONORABLE PETER D. McDERMOTT, District Judge

Bryan D. Smith C. Tom Arkoosh
P. 0. Box 50731 P. O. Box 32

Idaho Falls, Idaho 83405 Good ing, Idaho 83330-0032
Attorney for Plaintiff- "Attorney for Defendant-

Appellant Respondent
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Date: 12/15/2008 Si’udicial District Court - Bannock COUI‘ User: DCANO
Time: 10:.07 AM ROA Report
Page 1 of 11 Case: CV-2005-0001355-OC Current Judge: Peter D. McDermott

BECO Construction Company, Inc vs. City Of Pocatelio, etal.

BECO Construction Company, Inc vs. City Of Pocatello, J-U-B Engineers, Inc.

Date Code User Judge
3/30/2005 NCOC LINDA SUPREME COURT APPEAL; Sent file to Sande Peter D. McDermott
for Limited Clerk's Record
SMIS LINDA Summons Issued (2} Peter D. McDermott
LINDA Filing: A1 - Civil Complaint, More Than $1000 No Peter D. McDermott

Prior Appearance Paid by: Trout Weeks &
Nemec Receipt number: 0011142 Dated:
03/30/2005 Amount: $77.00 (Check)

COMP CINDYBF Verified Complaint and Demand for Jury Trial. Peter D. McDermott
DFJT CAMILLE Demand For Jury Trial ‘ Peter D. McDermott
3/31/2005 ATTR CAMILLE Plaintiff: BECO construction Company, Inc Peter D. McDermott
Attorney Retained Kim J Trout
4/27/2005 NOTC CAMILLE Notice of service of BECOS first set of Discovery Peter D. McDermott
req to JUB; aty Kim Trout for pintfs
NOTC CAMILLE Notice of service of BECOs first set of discovery Peter D. McDermott
req to the City of Pcratello; aty Kim Trout for
pintfs
5/4/2005 AFFD CAMILLE Affidavit of service - J-U-B Engineers, Inc. served Peter D. McDermott

Summons & Complaint, BECO's First Set of
Discovery Requests, and Notice of Service of
BECO's First Set of Discovery Requests, to JUB
Engineers thru Paul Fisk on 4-27-05

5/6/2005 LINDA Filing: 1A - Civil Answer Or Appear. More Than Peter D. McDermott
$1000 No Prior Appearance Paid by: Arkoosh
Law Offices Receipt number: 0015923 Dated:
05/06/2005 Amount: $47.00 (Check)

NOAP CAMILLE Notice Of Appearance ; aty Jay Kiiha for Peter D. McDermott
defendant JUB Engineers, Inc.
ATTR CINDYBF Defendant: J-U-B E=3ineers, Inc. Attorney Peter D. McDermott
Retained Jay Kiiha
5/9/2005 SMRT CAMILLE Affidavit of Service- Summons & Complaintand  Peter D. McDermott

Beco's First Set of Discovery Requests to City of
Pocatello and Notice of Service of Discovery-
served City of Pocatello thru Rhonda Johnson,
City Clerk on 4-29-08.

5/18/2005 NOTC CAMILLE Notice of service, First set of Interrog and Req  Peter D. McDermott
for Production of documents to PIntf- by pitf
BECO thru aty Tom Arkoosh for Def.

NOTC CAMILLE Three day notice of intent to take default: aty Peter D. McDermott
William Smith for Pintf
5/19/2005 ANSW CAMILLE Answer and Demand for Jury Trial- by JUB Peter D. McDermott
Engineers thru aty .,y J Kiiha.
DFJT CAMILLE Demand For Jury Trial Peter D. McDermott
5/26/2005 HRSC CAMILLE Order- Hearing Scheduled Jury Trial set Peter D. McDermott
04/11/2006 09:00 AM. s/McDermott 5-24-05.
6/3/2005 NOTC CAMILLE Notice of service of pintfs resp to defs Jub Peter D. McDermott

Engineers, incs firs interrog and Req for
production of Documents- thru Smith aty for
BECO construction ng\pany



Date: 12/15/2008 S'udicial District Court - Bannock Cour‘ User: DCANO
Time: 10:07 AM ROA Repon
Page 2 of 11 Case: CV-2005-0001355-OC Current Judge: Peter D. McDermott

BECO Construction Company, inc vs. City Of Pocatello, etal.

BECO Construction Company, inc vs. City Of Pocatello, J-U-B Engineers, Inc.

Date Code User Judge

6/8/2005 NOTC CAMILLE Notice of service of pintfs Resp to Def Jub Peter D. McDermott
Engineers, Incs first interrog. and Req for
Production of Documents: aty Kim Trout for
pintf

6/16/2005 NOTC CAMILLE Notice of service plhtfs Supplemental Resp to Def Peter D. McDermott
Jub Enginerrs, Inc's 1st set of Interrog. and REq
for Production; aty William Smith for pintf

7/5/2005 NOTC CHRISTY Notice of Service of Defendant J-U-B Engineers, Peter D. McDermott
Inc's., Responses to Beco's First Set of Discovery
Requests to J-U-B; Atty for Def J-U-B Engineers,
inc. C. Tom Arkoosh

7/29/2005 MOTN CAMILLE Def JUB Engineers, incs Motion for Summary Peter D. McDermott
Judgment, aty Tom Arkoosh for Def.
AFFD CAMILLE Affidavit of Dale Baune in support of Def JUB Peter D. McDermott
Engineers Incs Motion for Summary Judgment,
BRFS CAMILLE Def JUB Engineers, Incs Memorandum in support Peter D. McDermott
of Motion for summary Judgment
HRSC CAMILLE Notice of Hearing- Hearing Scheduled (Motion  Peter D. McDermott
08/29/2005 01:30 PM) (Arkoosh)
8/12/2005 MISC CAMILLE Def JUB Engineers, Incs Memorandum in support Peter D. McDermott

of motion for leave to file first supplemental and
amended Answer; aty Tom Arkoosh for Def.

HRSC CINDYBF Notice of Hearing- Hearing on JUB's motion for  Peter D. McDermott
leave to file first supplemental and amended
answer- set 8-29-05 at 1:30 (Arkoosh)

8/16/2005 BRFS CAMILLE BECO's Brief in Resp to Jubs Motion for Peter D. McDermott
Summary Judgment, aty William Smith
AFFD CAMILLE Affidavit of Kenneth C Wright in Opposition to Peter D. McDermott

JUB Engineers Motion for Summary Judgment,
aty William Smith fc. pintf

8/22/2005 MISC CAMILLE Def JUB Engineers Incs Reply to BECOS Briefin Peter D. McDermott
resp to JUBS Motin for Summary Judgment- by
DA Arkoosh.

8/31/2005 INHD CAMILLE ME&O- Hearing on Defendant's Motion for Peter D. McDermott

Summary Judgment and Dfdt's Motion to File
Amended Answer Held 8-29-05. Defs Motion for
Summary Judgment is Taken Under Advisement.
Parties stipulated to the amended answer. s/J
Mcdermott 8-29-05

10/27/2005 DEOP CAMILLE Memorandum Decision, Order and Judgment- Peter D. McDermott
JUB Motion for Summary Judgment is Denied.
s/Mcdermott 10-27-05

CSTS CAMILLE Case Status Changed: : closed Peter D. McDermott
11/14/2005 NOTC CAMILLE Notice of service - Def JUB's first set of Peter D. McDermott
Supplemental Interrog to pintf.  aty Tom
ARkoosh for Def.
11/28/2005 NOTC CAMILLE Notice of Service Pintfs Resp to Def Jub Peter D. McDermott

Engineers, Incs first set of Supplemental Interrog-
by PA Smith. 5
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Date: 12/15/2008 S.udicial District Court - Bannock Cour‘ User: DCANO
Time: 10:07 AM ROA Report
Page 3 of 11 Case: CV-2005-0001355-OC Current Judge: Peter D. McDermott
BECO Construction Company, Inc vs. City Of Pocatello, etal.
. BECO Construction Company, Inc vs. City Of Pocatelio, J-U-B Engineers, inc.
Date Code User Judge
12/7/2006 NOTC CAMILLE Notice of service - Def JUBs Request for Peter D. McDermott
Admissions;  aty Tom Arkoosh for Def.
1/5/2006 NOTC CAMILLE Notice of failure to respond to requests for Peter D. McDermott
admissions- by dfdt thru DA Arkoosh;
AFFD CAMILLE Affidavit of Daniel N#vala in support of DEf JUB  Peter D. McDermott
Engineers incs Motion to continue trial;
CAMILLE Defs JUB Engineers, Incs Motion to continue Peter D. McDermott
Trial- by DA Arkoosh;
1/9/2006 NOTC CAMILLE Notice of Service Plaintiffs Responses to Def Jub Peter D. McDermott
Engineers, incs Request for Admission- by PA
Trout.
NOTC CAMILLE Notice of hearing;- Motion to Continue Trial set Peter D. McDermott
1-30-06 at 1:15 pm: aty Jay Kiiha for Def.
HRSC CAMILLE Hearing Scheduled (Hearing Scheduled Peter D. McDermott
01/30/2006 01:15 PM)
1/27/2006 STIP CAMILLE Stipulation to Continue Trial Date; aty Tom Peter D. McDermott
Arkoosh for Def and Smith for PItf.
ORDR CAMILLE Order Resetting Jury Trial- rest for 1-23-07 at Peter D. McDermott
9:00 am. s/Mcdermott 1-27-06
HRSC CAMILLE Hearing Scheduled (Jury Trial 01/23/2007 09:00 Peter D. McDermott
AM)
2/2/2006 ORDR CAMILLE Order (proposed) that 4-11-06 trial date be Peter D. McDermott
contintued to 1-23-07. s/Mcdermott 1-31-06
2/10/2006 AFFD CAMILLE Affidavit of Thane Smith in support of Def JUB Peter D. McDermott
Engineers Incs second motion for summary
judgment,
AFFD CAMILLE Affidavit of Jay Kiha in support of Def JUB Peter D. McDermott
Engineers Incs second Motion for summary
judgment,
CAMILLE Def JUB Engineers,’incs Memorandum in support Peter D. McDermott
of second Motion for summary judgment,
NOTC CAMILLE Notice of hearing- Dfdt JUB Second Motion for ~ Peter D. McDermott
Summary Judgment- set 2-27-06 at 1:30 pm:
(Arkoosh)
HRSC CAMILLE Hearing Scheduled (Motion for Summary Peter D. McDermott
Judgment 02/27/2006 01:30 PM)
MOTN CAMILLE Def JUB Engineers Inc. second motion for Peter D. McDermott
summary judgment
2/21/2006 DCANO Amended Notice of Hearing; C. Tom Arkoosh, Peter D. McDermott
Atty for Dfdt. JUB Engineers, Inc- set 3-20-06 at
1:30 am. on Second Motion for Summary
Judgment.
HRSC DCANO Hearing Scheduled (Hearing Scheduled Peter D. McDermott
03/20/2006 01:30 PM); Second Motion for
Summary Judgment
3/7/2006 MOTN CAMILLE Motion to shorten time;  aty Kim Trout Peter D. McDermott




Date: 12/15/2008 S'udicial District Court - Bannock Coul‘ User: DCANO
Time: 10:07 AM ROA Report
Page 4 of 11 Case: CV-2005-0001355-OC Current fudge: Peter D. McDermott

BECO Construction Company, Inc vs. City Of Pocatello, etal.

BECO Construction Company, Inc vs. City Of Pocatello, J-U-B Engineers, Inc.

Date Code User Judge
3/7/2006 MOTN CAMILLE Motion to vacate hearing and for enlargement of Peter D. McDermott
time; aty Kim Trout for pintf
AFFD CAMILLE Affidavit of Kim Trout; aty Kim Trout for pintf Peter D. McDermott
3/9/2006 ORDR CAMILLE Order shortening Time- motion set 3-13-06 at Peter D. McDermott
1:30 pm. s/Mcdermott 3-9-06
3/10/2006 CAMILLE Second Amended Notice of Hearing- Dfdts Peter D. McDermott

Second Motion for Summary Judgment set
3-27-06 at 1:30 pm. (Arkoosh)

HRSC CAMILLE Hearing Scheduled (Motion for Summary Peter D. McDermott
Judgment 03/27/2006 01:30 PM)
3/16/2006 AFFD CAMILLE Affidavit of Delynn Ziterkopf Peter D. McDermott
AFFD CAMILLE Affidavit of Billy Berry; aty William Smith for pintf Peter D. McDermott
n AFFD CAMILLE Affidavit of Leon Pack ; aty W/ Smith for pintf Peter D. McDermott
AFFD CAMILLE Second Affdt of Kenneth Wright; aty W/ Smith  Peter D. McDermott
for pintf
RESP CAMILLE BECO's Resp Brief in Opposition to JUB's second Peter D. McDermott
Motion for sumary judgment; aty W/Smith for
pintf
3/23/2006 LINDA Defendant JUB Engineers, Inc.'s Reply to Beco's Peter D. McDermott

Brief in Response to JUB Second Motion For
Summary Judgment; atty Daniel Nevala

AFFD LINDA Affidavit of Alan Soderling in Support of Peter D. McDermott
Defendant JUB Engineers Inc.'s Second Motion
For Summary Judgment; atty Daniel Nevala

3/24/2006 NOTC CHRISTY Third amended notice of hearing; C. Tom Peter D. McDermott
Arkoosh atty for def J-U-B Engineering- Hearing
on second motion for summary judgment- set
4-10-06 at 1:15 pm.

3/25/2006 HRSC CHRISTY Hearing Scheduled (Motion for Summary Peter D. McDermott
Judgment 04/10/2026 01:15 PM)

3/31/2006 MOTN CINDYBF Plaintiff's Motion to Order Mediation- by pitf Peter D. McDermott
BECO thru atty Smith.

4/4/2006 RESP CINDYBF Defendant JUB Engineers Response to Plaintiffs Peter D. McDermott
Motion to Order Mediation- by dfdt thru DA
Arkoosh.

4/7/2006 STIP CINDYBF Stipulation to Mediate s/PA Smith & DA Newala. Peter D. McDermott
CH

4/17/2006 INHD CAMILLE Minute Entry & Order- hearing on Dfdts Second  Peter D. McDermott

Motion for Summary Judgment held 4-11-06.
Motion is taken under advisement. Pltfs Motion
for Mediation will be granted if dfdts is not
successfull on motion for summary judgment. s/J
Mcdermott 4-10-06 ,

5/17/2006 INHD CAMILLE Memorandum Decision and Order- Dfdts Second Peter D. McDermott
Motion for Summary Judgment is GRANTED.
Jury trial set 1-23-07 is vacated. Dfdt awarded
costs. DA to prepare judgment. s/Mcdermott
5-17-06 7



Date: 12/15/2008 Si'udicial District Court - Bannock Cour. User: DCANO
Time: 10:07 AM ROA Report
Page 5 of 11 Case: CV-2005-0001355-OC Current Judge: Peter D. McDermott
BECO Construction Company, Inc v;. City Of Pocatello, etal.
BECO Construction Company, Inc vs. City Of Pocatello, J-U-B Engineers, Inc.
Date Code User Judge
6/9/2006 MOTN CAMILLE Motion for reconsideration; aty Kim Trout for Peter D. McDermott
BECO
CINDYBF Notice of Change of Firm Name and Address- Peter D. McDermott
show William Smith- Trout, Jones, Gledhill &
Furhman, 225 N. 9th St Ste 820, PO Box 1097,
Boise, ID 83701, 208-331-1170.
6/16/2006 MOTN CAMILLE Motion for Attorney"ss Fees and Sanctions- by dfdt Peter D. McDermott
thru DA Arkoosh.
MEMO CAMILLE Memorandum in Support of Motion for Attorney  Peter D. McDermott
Fees and Sanctions- by DA Arkoosh.
MEMO CINDYBF Memorandum of Costs and Fees- by DA Peter D. McDermott
Arkoosh.
6/19/2006 ORDR CAMILLE Judgment- Plif's Negligence claim entered for dfdt Peter D. McDermott
against pitf. Pltfs Intentional Interference entered
for dfdt against pitf. PItfs breach of contract
claim, pltf has w/drawn and claim is dismissed.
Dfdt JUB is prevailing party and is awarded costs.
s/ Mcdermott 6-19-06.
6/20/2006 NOTC CAMILLE Notice of hearing- motion for attorneys fees and  Peter D. McDermott
sanctions- set 7-10-06 at 1:30 pm; aty Tom
Arkoosh for Def.
6/21/2006 AFFD CAMILLE 2nd Affidavit of Billy Berry; aty Kim Trout Peter D. McDermott
6/22/2006 MOTN CINDYBF Renewed Motion for Reconsideration- by BECO Peter D. McDermott
thru atty Smith.
HRSC CAMILLE Notice of Hearing- Motion for Reconsideration & Peter D. McDermott
Renewed motion for consideration- Hearing
Scheduled (Motion 07/10/2006 01:30 PM)
(Smith)
6/23/2006 CAMILLE Memorandum in support of motion for Peter D. McDermott
reconsideration and renewed motion for
reconsideration- by PA Smith.
6/30/2006 MOTN CAMILLE Motion to disallow costs and fees; aty Kim Trout Peter D. McDermott
for BECO
CAMILLE Memorandum in support of motion to disallow Peter D. McDermott
costs and fees- by PA Smith.
71312006 AFFD CAMILLE Affidavit of Counsel Regarding Memorandum of  Peter D. McDermott
Costs and Fees- by DA Arkoosh. :
CAMILLE Memorandum in Opposition to motion for Peter D. McDermott
reconsideration and renewed motion for
reconsideration- by DA Arkoosh
AFFD CAMILLE Affidavit of Cam Purchase in Support of Peter D. McDermott
Memorandum in Opposition to Motion for
Reconsideration and Renewed Motion for
Reconsideration- by DA Arkoosh.
NOTC CINDYBF Notice of Oppositio:: to Motion for Attorney Fees Peter D. McDermott
and Sanctions- by BECO thru PA Smith.
71512006 MOTN CAMILLE Motion to Strike- by aty Kim Trout for BECO Peter D. McDermott
MOTN CINDYBF Peter D. McDermott

Motion to Shorten Tir%e- by PA Smith.



Date: 12/15/2008 SiOudicial District Court - Bannock Cour’ User: DCANO
Time: 10:07 AM ROA Report
Page 6 of 11 Case: CV-2005-0001355-OC Current Judge: Peter D. McDermott

BECO Construction Company, Inc vs. City Of Pocatello, etal.

BECO Construction Company, Inc vs. City Of Pocatello, J-U-B Engineers, Inc.

Date Code User Judge

71712006 AFFD CAMILLE Affidavit of Jodi Paoli (Smith) Peter D. McDermott
AFFD CAMILLE Affidavit of William L Smith (Smith) Peter D. McDermott
HRSC CAMILLE Amened Notice of Hearing- Motion for Attys Fees Peter D. McDermott

and Sanctions- Hearing Scheduled (Motion
08/08/2006 02:00 PM) (Nevala)

7/12/2006 HRSC CAMILLE Notice of Hearing- Pltf's Motion to Strike & Motion Peter D. McDermott
to Disallow Costs and Fees- Hearing Scheduled
(Motion 08/07/2006 02:00 PM) (Smith)

AFFD CAMILLE Affidavit of counsel regarding memorandum of Peter D. McDermott
A costs and fees;
HRHD CINDYBF ME&O- Pltf's Motion for Reconsideration and Peter D. McDermott

Renewed Motion for Reconsideration held
7-10-07. PItf w/idrew Motion to Strike and Motion
to Shorten Time. Pltfs Motion to Reconsider &
Renewed Motion to Reconsider taken under
advisement. s/McDermott 7-10-06.

7/16/2006 MOTN CAMILLE Motion for attys fees and sanctions; Peter D. McDermott

7/28/2006 MEMO CAMILLE Memorandum in Opposition to motin to strike; Peter D. McDermott
aty Tom ARkoosh for Def.

7/31/2006 APSC CAMILLE BECO's Notice of Ajpeal- Appealed To The Peter D. McDermott

Supreme Court; ( NOTICE OF APPEAL FILED,
CLERKS REC REQ, NO TRNSCRPT IS REQ:
ALL MONEY WAS PAID $9.00, $86.00 AND
$100.00: ATY KIM TROUT

8/2/2006 ELLA Filing: T - Civil Appeals To The Supreme Court  Peter D. McDermott
($86.00 Directly to Supreme Court Plus this
amount to the District Court) Paid by: Trout,
Jones, Gledhill Receipt number: 0029267 Dated:
8/2/2006 Amount: $15.00 (Check)

8/11/2006 DEOP CAMILLE Memorandum Decision and Order; JUB s Peter D. McDermott
hereby awarded a total Judgment of $75,398.42:
J Mcdermott 8-10-06

CAMILLE Memorandum Decison and Order- Court hereby Peter D. McDermott
DENIES Becos Motion for reconsideration and
renewed motion for reconsideration.
s/McDermott 8-8-06.

CAMILLE Amended Judgment- forJUB for $75,398.42. Peter D. McDermott
s/McDermott 8-10-06.
8/17/2006 INHD CAMILLE Minute Entry & Order-Hearing held 8-7-06 on Peter D. McDermott

Pltfs Motion in Opposition to atty fees and dfdt's
Affidavit regarding attys and Dfdts Motion for
Sanctions and atty Fees and Sanctions against
PA. Dfdt's Motion for Sanctions against pltf is
DENIED. Motion in Opposition and Dfdts Motion
for Atty Fees is taken under advisement: J
Mcdermott 8-7-06

8/24/2006 MISC CAMILLE Request for Additior:al Transcript- by DA Arkoosh. Peter D. McDermott

7




Date: 12/15/2008 S’ludicial District Court - Bannock Cou‘ User: DCANO
Time: 10:07 AM ROA Report
Page 7 of 11 Case: CV-2005-0001355-OC Current Judge: Peter D. McDermott

BECO Construction Company, Inc vs. City Of Pocatello, etal.

4

BECO Construction Company, Inc vs. City Of Pocatello, J-U-B Engineers, Inc.

Date Code User Judge

8/24/2006 MISC CAMILLE NOTICE OF APPEAL- FILED IN SC, FILED, Peter D. McDermott
DOCKET #33378, CLERKS REC & REPT
TRNSCRPT MUST BE FILED ON OR BEFORE

9-25-06
9/1/2006 BNDC CINDYBF Bond Posted - Cash (Receipt 33778 Dated Peter D. McDermott
9/1/2006 for 102541.86)
\O MOTN CAMILLE Motion for stay of execution; aty Kim Trout Peter D. McDermott
CAMILLE Notification of cash deposit; aty Kim Trout Peter D. McDermott
9/5/2006 CAMILLE BECO's Amended Notice of Appeal- by PA Smith Peter D. McDermott
ORDR CAMILLE Order staying execution- execution on Amended Peter D. McDermott
Judgment stayed until further order. /Mcdermott
9-5-06
10/30/2006 MISC CAMILLE CLERK'S RECORD LODGED; 10-30-06 Peter D. McDermott
11/6/2006 MISC CAMILLE FILING OF CLERKS CERTIFICATE- filed in SC  Peter D. McDermott
11-2-06.
11/20/2006 MISC CAMILLE RECEIVED PAYMENT OF $1068.75 FROM Peter D. McDermott

McGRATH, MEACHAM & SMITH FOR CLERK'S
RECORD ON APPEAL 11-20-06

1/31/2007 MISC CAMILLE mailed clerks record to counsel (Kim Trout/ C Peter D. McDermott
: Tom Arkoosh) 01-34-07; to mail to supreme court
02-28-07
2/7/2007 MISC CAMILLE Arkoosh Law Office called 02-07-07. The Peter D. McDermott

Request for Additional Transcripts filed on
08-24-06 by their law firm was not sent to the
court reporter, Stephanie Davis. The transcript is
now being prepared. faxed copy of the "Request"
to Supreme Court, attn Shelley.

2/12/2007 MISC AMANDA CLERKS RECORD and REPORTERS Peter D. McDermott
TRANSCRIPT DUE DATES RESET; filed by
supreme court-- due date 04-11-07

MISC AMANDA REPORTERS TRANSCRIPT lodged on 2-12-07 Peter D. McDermott
-- on dfdt's motn for atty fess and sanctions, pltf
motn to disallow fee,§ and costs, pitf motn to strike
affd of counsel on 08-07-06 -- mailed to counsel
02-12-07. Called Dan Nevela w/Arkoosh Law to
let him know that the transcripts were being
mailed as per his request

2/14/2007 MISC AMANDA "NOTICE OF TRANSCRIPT LODGED" filed by = Peter D. McDermott
supreme court
3/1/2007 LINDA Plaintiffs Objection to Settling Record on Appeal Peter D. McDermott

and Request for Addition to Appellate Record- by
pitf BECO thru atty Bryan Smith

AFFD LINDA Affidavit of Bryan Smith: atty Bryan Smith Peter D. McDermott

3/5/2007 MISC AMANDA mailed CLERKS RECORD and REPORTERS Peter D. McDermott
TRANSCRIPT to supreme court

/o
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Date

Code

User

Judge

User: DCANO

3/8/2007

3/12/2007

4/16/2007

4/24/2007

5/25/2007

5/30/2007

5/31/2007

ORDR

NOTC

HRSC

MISC

INHD

MISC

REMT

MISC

MISC

ORDR

MISC

DCANO

DCANO

DCANO

DCANO

AMANDA

CAMILLE

CAMILLE

DCANO

DCANO

DCANO

DCANO

CINDYBF

DCANO

Order; Stephanie Davis, Official court Reporter, Peter D.
Shall lodge in the appellate record of this case the
transcript of the proceedings held before the

Court on 8-7-6; s/J. McDermott on 3-8-07

Defendant JUB Engineers, Inc's Objection to
Reporter's Transcript and Request for Correction;
C. Tom Arkoosh, Atty for Dfdt. JUB Engineers

Notice of Hearing- Dfdt JUB Objection to
Reporters Transcript and Request for Correction-
set 4-2-07 at 1:30 pfn. C. Tom Arkoosh, Atty for
Dfdts.

Hearing Scheduled (Hearing Scheduled
04/02/2007 01:30 PM) Telephonically call for
Dfdts. Objection to Reporter's Transcript

CLERKS RECORD and REPORTERS
TRANSCRIPT received by and filed in supreme
court 3-7-07. Appilt brief due 4-11-07.

Minute Entry & Order- hearing held 4-2-07 on
JUB Objection to Reporters Transcript and
Request for Correction. Objection is GRANTED.
Court reporter to advise whether a correction is
necessary. s/J Mcdermott 4-2-07

Letter filed by Stephanie Davis advising no
corrections to be made.

ORDER DISMISSING APPEAL; Counsel had 14 Peter D.
days from 4-26-07 to submit Appellant's Brief. If

the briefs are not submit on time no extension of

time will be granted for any reason. No

Appellant's Brief has been filed as of this date,

therefore, Order Conditionally Dismissing Appeal

is Affirmed and appeal is Dismissed.

Remittitur; Order Dismissing this appeal as of
5-22-07

IDAHO SUPREME COURT,; Transmittal of
Document, Order Dismissing Appeal

IDAHO SUPREME EOURT; Acknowledgment of Peter D.
Receipt - Remittitur

Order- Based upon the Remittitur from SC, the
Clerk shall release $80.277.11 from funds prev
deposited to dfdt/resp JUB. Balance to be
retained until further order. s/McDermott
5-30-07.

*SUPREME COURT** Order withdrawing
orderdismissing appeal and remittitur. This appeal
shall now proceed. Appellant's Brief shall be on
or before 35 days from the date of this order,
5-31-07

Peter D.

Peter D.

Peter D.

Peter D.

Peter D.

Peter D.

Peter D.

Peter D.

Peter D.

Peter D.

74

McDermott

McDermott

McDermott

McDermott

McDermott

McDermott

McDermott

McDermott

McDermott

McDermott

McDermott

McDermott

McDermott
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BECO Construction Company, Inc vs. City Of Pocatello, J-U-B Eryineers, Inc.

Date Code User Judge

6/1/2007 ORDR CAMILLE Order - Crts Order releasing $80,277.11 to Peter D. McDermott
Def./Resp (per their request) is hereewith
Rescinded as the Supreme Court has reinstated
the appeal. s/Mcdermott 6-1-07

6/4/2007 MISC DCANO IDAHO SUPREME COURT; Briefing Resumed - Peter D. McDermott
Appellant Brief (s). Appellant's Brief must be filed
7-5-07 ’

6/11/2007 MISC DCANO IDAHO SUPREME COURT; Documents filed in  Peter D. McDermott

Supreme Court on 6-5-07,
Defendant-Respondent JUB Engineers, Inc. Motn
for Reconsideration of May 31, 2007 Order
Withdrawing Order Dismissing Appeal and
Remittitur; Memoramdum of Law in Support

6/21/2007 MISC DCANO IDAHO SUPREME COURT,; Document Filed with Peter D. McDermott
supreme court on 6-19-07. Appellant's Response
to Respondent's Motn. for Reconsideration of
May 31,2007 Order withdrawing order dismissing
appeal and remittitur.

7/5/2007 MISC DCANO IDAHO SUPREME COURT; Briefing Due Dates Peter D. McDermott
Suspended until further notice.
MISC DCANO ORDER (from Supreme Court) DENYING Peter D. McDermott

MOTION FOR RECONSIDERATION OF MAY
31, 2007 ORDER WITHDRAWING ORDER
DISMISSING APPEL AND REMITTITUR IS
HEREBY denied.

MISC DCANO ORDER(from Supreme Court) GRANTING Peter D. McDermott
MOTION FOR SUSPENSION OF BRIEFING
SCHEDULE OR ALTERNATIVELY FOR
EXTENSION OF TIME TO FILE APPELLATE

BRIEF.
5/5/2008 MISC DCANO IDAHO SUPREME COURT; Acknowledgment of Peter D. McDermott
Receipt of opinion signed and mailed back to SC
on 5-5-08.
MISC DCANO IDAHO SUPREME COURT,; Opinion filed 5-2-08 Peter D. McDermott

Summary Judgment order is AFFIRMED. FEE
AWARD IS VACATED.

5/29/2008 MOTN CAMILLE Motion for release «f cash deposit; aty Bryan Peter D. McDermott
Smith for pintf
MOTN CAMILLE Motion to shorten time; aty Bryan Smith for pintf Peter D. McDermott
AFFD CAMILLE Affidavit of BJ Driscoll; aty Bryan Smith for pintf Peter D. McDermott
HRSC CAMILLE Notice of Hearing- Hearing Scheduled (Motion  Peter D. McDermott
06/09/2008 01:30 PM)
5/30/2008 MISC DCANO IDAHO SUPREME COURT,; Acknowledgment of Peter D. McDermott
Receipt - Remittitur. Signed and mailed back to
SC on 5-30-08.
REMT DCANO REMITTITUR; Opinion filed 5-2-08 is now final.  Peter D. McDermott

12
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ROA Report
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BECO Construction Company, Inc vs. City Of Pocatello, J-U-B Engineers, Inc.

Date

Code

User Judge

User. DCANO

6/4/2008

6/12/2008

6/23/2008

11/3/2008

11/14/2008

AFFD

MEMO

MEMO

MEMO

BRFS

ORDR

MISC

MISC

CAMILLE Affidavit of Daniel Nevala in support of Peter D.
Memorandum in opposition to motion for release
of cash deposit; aty Daniel Nevala for def JUB

Engineers, Inc.

Memorandum in opposition to motion for release Peter D.
of cash deposit;, aty Daniel Nevala

Minute Entry & Order- Hearing held 6-9-08 on
Pltfs Motion to Release Cash Deposit. Court
advised atty fee issued had been remanded to
this court by SC. Ordered each atty shall file a
simultaneous brief an the atty fee issue w/ the
court on 6-23-08: Pintfs motion for release of
cash deposit is Taken Under Advisement: J
Mcdermott 6-12-08

Memorandum Decision and Order- Court Denies Peter D.
BECO's motion for release of cash deposit,

because this court has been ordered to determine

and award the fees JUB incurred in defending

BECO's contract claim, it would be inappropriate

to release the cash deposit forthwith, after a final

judgment awarding the proper fee award has

been issued, this court will release any remaining

balance of the cash deposit to BECO's counsel

as requested: J Mcdermott 6-12-08

Memorandum in sugport of determination and
award of attorney fees to defendant; aty Daniel
Nevala for def

Memorandum of fees;
JuB

Brief in opposition to an award of attorneys fees;
aty Bryan Smith for pintf

Memorandum Decision and Order; Cash Bond of Peter D.
($102,541.86) Bannack County Auditor shall,

from said funds, remit a check in the sum of

($41,140.00), to counsel for JUB, David A Nevala,

and remit the balance of said fund, including

interest, to counsel for BECO, Bryan Smith: J

Mcdermott 10-29-0&2

Filing: T - Civil Appeals To The Supreme Court
($86.00 for the Supreme Court to be receipted via
Misc. Payments. The $15.00 County District
Court fee to be inserted here.) Paid by: Bryan D.
Smith Receipt number: 0042723 Dated:
11/14/2008 Amount: $15.00 (Check) For: BECO
Construction Company, Inc (plaintiff)

IDAHO SUPREME COURT; Order Denying
Verified Petition for Writ of Mandamus.

Notice of Appeal- by Plaintiff BECO Construction Peter D.
thru Bryan D. Smith.

CAMILLE

CAMILLE Peter D.

CAMILLE

CAMILLE Peter D.

CAMILLE aty Daniel Nevala for def Peter D.

CAMILLE Peter D.

CAMILLE

DCANO Peter D.

DCANO Peter D.

DCANO

/3

§

McDermott

McDermott

McDermott

McDermott

McDermott

McDermott

McDermott

McDermott

McDermott

McDermott

McDermott
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BECO Construction Company, Inc vs. City Of Pocatello, J-U-B Engineers, Inc.

Date Code User Judge

11/14/2008 MISC DCANO Received $15.00 check 7396 for Appeal Fee, Peter D. McDermott
$200.00 check 7397 for Clerk's Record. Bryan D.
Smith sent a $86.00 check that | returned
because it was made payable to Supreme Court.
| notified his office and they are sending a new
check made payabls to Bannock County for the

fee.
MISC DCANO CLERK'S CERTIFICATE OF APPEAL,; Signed Peter D. McDermott
and Mailed to Counsel on 11-14-08.
11/17/2008 DCANO Miscellaneous Payment; Supreme Court Appeal Peter D. McDermott

Fee (Please insert case #) Paid by: Bryan D.
A Smith Receipt number: 0043031 Dated:
Ve 11/17/2008 Amount: $86.00 (Check)

v MISC DCANO Received $86.00 Supreme Court Fee from Bryan Peter D. McDermott
D. Smith check 7472 on 11-17-08.
11/21/2008 CINDYBF Bond converted per Judge McDermott's Order-  Peter D. McDermott

$41,140.00 ck #60925 mailed to David Nevala,
PO Box 32, Gooding, ID 83330 & $61,401.86 to
Bryan Smith, PO B 50731, Idaho Falls, ID
83405. CH

12/1/2008 MISC DCANO IDAHO SUPREME COURT: Notice of Appeal Peter D. McDermott
received in S¢c on 11-17-08. Docket No.
#35873-2008. Clerk's Record must be filed in SC
by 1-23-09.

1/6/2009 MISC DCANO Request for Additional Reporter's Transcript for  Peter D. McDermott
Supreme Court Appeal; Daniel A. Nevala, Atty for
JUB Engineers, Inc.

Jf 15
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Bryan D. Smith, Esq., ISBN 4411 \
B. J. Driscoll, Esq., ISBN 7010 IRURTEIVIN
McGRATH, SMITH & ASSOCIATES, PLLC Tt e
P. O. Box 50731

414 Shoup Avenue

Idaho Falls, Idaho 83405 AR IR E

Telephone: (208) 524-0731
Telefax: (208) 529-4166

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

BECO CONSTRUCTION COMPANY,
INC., an Idaho corporation,

Plaintiff, Case No. CV-05-1355 OC

MOTION FOR RELEASE OF

)
)
)
)
)
V. )
) CASH DEPOSIT
)
)
)
)
)
)

THE CITY OF POCATELLO, J-U-B
ENGINEERS, INC., and DOES 1-15,
Whose true names are unknown,

Defendants.

COMES NOW Plaintiff, BECO Construction Company, Inc. (“BECO”), by and
through counsel of record, and pursuant to Idaho Appellate Rule 13(b)(15) and 48 and
Idaho Rules of Civil Procedure 67 and 79(e) hereby moves the court for an order
releasing the plaintiff’s cash deposit in the principal amount of $102,541.86, plus interest
as has accrued and as allowed by law, and directing the immediate payment of said
principal and interest to the McGrath, Smith & Associates, PLLC Trust Account.

This motion is made on the grounds and for the reasons that on September 1,
2006, as part of its motion for stay of execution on appeal, BECO deposited with the
clerk of the court a cashier’s check numbered 36178 in the principal amount of

MOTION FOR RELEASE OF CASH DEPOSIT —Page 1
FACLIENTS\BDS\7735\Pleadings\0014 Motion.Release.Cash Deposit.doc

/6
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$102,541.86 and directed the clerk of the court to place the funds in an interest bearing
account. The appeal has now been resolved by the Supreme Court of Idaho in 2008
Opinion No. 59, Docket No. 33378, cited as 08.10 ISCR 462, filed May 2, 2008. As the
appeal has been resolved, the court should now release the funds BECO posted as
security to stay execution pending appeal.

This motion is based on this Motion, the Notice of Hearing, the Motion to Shorten
Time, and the Affidavit of B. J. Driscoll filed concurrently herewith and the court’s
records and files herein.

Plaintiff requests oral argument on said motion.

DATED this o2& day of May, 2008.

McGRATH, SMITH & ASSOCIATES, PLLC

\
B,/ Driscoll
Attorneys for Plaintiff

CERTIFICATE OF SERVICE

T HEREBY CERTIFY that on this 9& day of May, 2008, I caused a true and
correct copy of the foregoing MOTION FOR RELEASE OF CASH DEPOSIT to be
served, by placing the same in a sealed envelope and depositing in the United States
Mail, postage prepaid, or hand delivery, facsimile transmission or overnight delivery,
addressed to the following:

1U.S. MAIL C. Tom Arkoosh, Esq.
MfﬁAX Arkoosh Law Offices, Chtd.
[ ] Overnight Delivery P.O.Box 32
[ ]Hand Delivery 301 Main Street

Gooding, Idaho 83330-0032

%f Driscoll

MOTION FOR RELEASE OF CASH DEPOSIT — Page 2
FACLIENTS\BDS\7735\Pleadings\0014 Motion.Release.Cash Deposit.doc




In the Supreme Court of the State of Idaho

BECO CONSTRUCTION COMPANY, INC,, )
Plaintiff-Appellant, ; REMITTITUR

V. ; NO. 33378

J-U-B ENGINEERS, INC,, g |
Defendant-Respondent. % Q/ U~ O% N \’73%3' OC

TO: SIXTH JUDICIAL DISTRICT, COUNTY OF BANNOCK.

The Court having announced its Opinion in this cause May 2, 2008, which has
now become final; therefore,

IT IS HEREBY ORDERED that the District Court shall forthwith comply with
the directive of the Opinion, if any action is required; and, ‘

IT IS FURTHER HEREBY ORDERED that inasmuch as no memorandum of
costs was filed, costs on appeal awarded to Respondent are hereby waived.

DATED this 2] “day of May, 2008,

SBlephn Evppmn
Clerk of the Supreme ddurt
STATE OF IDAHO
cc: Counsel of Record
District Court Clerk
District Judge

/5
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C. Tom Arkoosh, ISB #2253 JUR 1 L Oh
Daniel A. Nevala, ISB #6443 EERA N '
CAPITOL LAW GROUP, PLLC. e
301 Main Street b
Post Office Box 32

Boise, ID 83701-2598

Telephone:  (208) 934-8872

Facsimile: (208) 934-8873

Attorneys for Defendant J-U-B Engineers, Inc.

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

}/\CV)-

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

BECO CONSTRUCTION COMPANY, )
INC., an Idaho corporation, )
) Case No. CV 05-1355 OC
Plaintiff, )
)
V. ) AFFIDAVIT OF DANIEL A. NEVALA
) IN SUPPORT OF MEMORANDUM IN
) OPPOSITION TO MOTION FOR
J-U-B ENGINEERS, INC., ) RELEASE OF CASH DEPOSIT
)
Defendant. )

STATE OF IDAHO )
)ss.
County of Ada )
Daniel A. Nevala, being first duly sworn upon his oath and upon his personal
knowledge and belief, deposes and states:
1. I am counsel for the defendant in the above-captioned matter.
2. Attached to this Affidavit as Exhibit “A” is a true and correct copy of the
Reporter’s Transcript for the hearing before the Honorable Peter D.
McDermott on August 7, 2006 in this case.
/9

AFFIDAVIT OF DANIEL A. NEVALA IN SUPPORT OF MEMORANDUM IN
OPPOSITION TO MOTION FOR RELEASE OF CASH DEPOSIT — Page 1
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Respectfully Submitted,

ZL -
DATED this day o g&g 2.

CAPITOL L OUP, PLLC

Daniel A. Nevala
Attorney for Defendant J-U-B Engineers, Inc.

SUBSCRIBED AND SWORN to before me this \"k day of June, 2008

s o rpar

NOTARY PUBLIC for Idaho
Residing a@ns% \P= Ve 8 oV
My Comumission Expires: £5| 1€ Zov-\

AFFIDAVIT OF DANIEL A. NEVALA IN SUPPORT OF MEMORANDUM IN Gyt
OPPOSITION TO MOTION FOR RELEASE OF CASH DEPOSIT — Page 2
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CERTIFICATE OF SERVICE
I hereby certify that on the day of Jupe, 2008, I served a true and correct
copy of the foregoing document on the person listed below, in the manner indicated
Bryan D. Smith Z United States Mail, Postage Prepaid
McGrath, Smith & Associates, PLLC Overnight Courier
Post Office Box 50731 Via Facsimile

Hand Delivered

414 Shoup Avenue
Idaho Falls, Idaho 83405
Facsimile: (208) 529-4166

2/ @
AFFIDAVIT OF DANIEL A. NEVALA IN SUPPORT OF MEMORANDUM IN . 2
OPPOSITION TO MOTION FOR RELEASE OF CASH DEPOSIT — Page 3 -
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
~--00o--

BECO CONSTRUCTION COMPANY, INC.,
an Idaho Corporation,

Plaintiff,

Cage No.
CvV05-13550C

va.

J.U.B. ENGINEERS, INC.,

- Defendant.

The above-entitled matter came on for hearing
on the dates and times indicated herein at the
Bannock County Courthouse, Pocatello, Idaho.

BEFORE: The Honorable PETER D. MCDERMOTT

APPEARANCES:

For the Plaintiff: William Smith, Esq.

TROUT, JONES, GLEDHILIL,
FUHRMAN, P.A.

Attorneys at Law

225 N. 9th SBStreet, Ste. 820
Boige, Idahoc 83701

For the Defendant: Tom Arkcosh, Esqg.
‘ ARKOOSH LAW OFFICES, CHTD.
Attorneys at Law
301 Main S8treet
Gooding, Idaho 83330

. COURT REPORTER'S TRANSCRIPT OF PROCEEDINGS
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BECO V. JUB
7 : 10
POCATELLO, IDAHO; MONDAY, AUWUST 7, 2006 1 motion to digallow the fees also at the same
2 B30 A.M, 2 time.
3 -~pbo--. 3 I think before we do, thaugh,
4 : ‘ 4 Mr. Arkoosh, on what basis are you claiming
5 THE COURT: ALl right. 5 attorney’s fees?
6 Let's take up BECO Construction versus 6 MR. ARKQQOSH: Your Honor, as set out ln
7 JUB Engineers. . 7 the memorandum of costs and fees.
3 MR. ARKDOOSH Good afternoon, 8 THE COURT: .Yeah. 1 read that, but
9 Your Honor. © @ under 12-120(3), how does this case fft {n there,
10 THE COURT: Good afternacon. 10 do yau think?
1" MR. ARKOOOSH: Taom Arkaosh appearing 1" MR. ARKOOOSH: This was a contract
12 for J.u.8. 12 claim, Your Honor, that we had to brief, that
13 MR. SMITH: William smith appesring 13 brought it to hearing for summary judgment, and
14 for BECO Construction Compeany. 14 it was a contract for sarvices. And that's
- 15 THE COURT: Yes, Mr. Smith. Thanka. 15 directly under 120(3).
16 wa're hers fer haering on defendant’s 16 THE COURT: Now, your contract is with
17 motion for attorhey's fees and sanctions and 17 the City of Pocatello though?
18 plaintiff's motfon to disallow feea and costs and 18. MR. ARKOOOSH: Carrect. And thay sued
19 plaintiff'es motion to atrike the affidavit of 19 us on that contract.
20 counsel regarding the memorandum of fees and 20 THE. COURT: But you don'!t have a
21 casts, 21 contract with them?
22 So, 1 suppose, let's take up first -- 22 MR. ARKDOOSH: We do not. They sued
23 1 muppose we ought to take up, first, the motion 23 us. And the firat element they have to show
24 to strike the affidavit; okay? 24 is contract. And we filed summary judgment
23 MR. SMITH: Thank you, Your Honor . 25 on that element, and they dismissed the day of
}b'\ S 8 1
1 This is a very simple motion, We just 1 tha haaring.
2 believe that the affidavit that was filed on or 2 The summary judgment ~- there are
3 about July 3rd, 2006, is not relevant; it doesn't 3 two fdaho Supreme Court cases -- 1 didn't realfze
4 state that the billing entries are true and . b there was a question in Your Honor's
5 correct. [t doeasn't state that that time was 5 mind -~ there sre tWo Idaho Supreme Court cases
6 actually incurred. It doesn't state that the & that zay that [f you show the contract doesn't
7 statements made fn the memorandum of costs are 7 exist, that is winning a 12-120(3) claim for the
8 true and correct. And on that baela, we would B contract amount, Your Honor.
9 ask that the affidavit of counsel be 9 MR. SMITH: Your Honor, there is no
10 disregarded. . 10 12-120(3) requeat in the mation for memorandum of
11 THE COURT: ALl right. Thank you 11 costs and fees. There is 12-123, frivolous and
12 very much, Mr. smith. 12 Rule 11 and 56(g) -+ but no 12-120.
13 Mr. Arkoosh? 13 MR. ARKQOOSH: That is in the
14 MR. ARKOQOSH: 1If Tt please Your Honor, 14 memerandum of costs and feeg, Your Honor. There
15 counsel painted out -- and probebly correctly 15 are twa separate applications here. One is the
16 sa -- under Rule 54, not under 12-120 but under 16 memarandum of costs and fees, and the other is
17 Rule 54, thar it had to be affied on the 17 costs and fees and sanctions under a szeries of
18 memorandum of costs, 18 statues and rules that we have to --
19 We were 2till within the fourtean days. 19 THE COURT: Lat me get something
20 1 adopted the memorandum of coats and fees in it 20 straight here before we go too much further.
21 entirely and affied it, so itz relevance -~ or the | 21 " The Court je& going to -- and it will
22 object{on fan't well-taken. 22 be followed up with a written decision -- the
23 ‘THE COURT: All right. Thank you. 23 Court is going to deny the Motion to Reconaider
24 Mr. Smith? : : 24 filed by Beco, the plaintiff, so judament will be
25 MR. SMITH: We Just ask thar you lbok 23 entered for JUB Engineers and JUB Engineers will
9 . 12
1 very carefully at the affidavit of counsel and 1 be the prevailing party.
2 the statements contained therein that he did swear 2 Okgy. MNow, s fer as sttorney fees go,
3 to. 3 though, in the memarandum of fees and costs on
4 He swears what the basie for camputation 4 the second page, you're requesting attorney fees
5 of tha fees were, but he doesn't gay those fees 5 under 12-120(3) and 12-121 in conjunction with
6 were incurred; that those are his billing 6 ldaho Civil Rules of Procedure 54(e)(1);
7 statements; that was the rime expended; he just 7 right?
8 says the basis for computation, and on that basis, a8 MR. ARKOOQSH: Yes, Your Honor.
9 he hasn't laid the foundation for asking for all 9 THE COURT: Okay.
10 of those feaes, Your Honor. 10 So, again, how do you believe this falis
1 THE COURT: ALl right. . 11 into 12-120(3)7
12 With regard to the memorandum letter of 12 MR. ARKODOSH:; The first count in
13 fees and costs filed with counsel, I'm going ta 13 the Complaint was for contract, 12-123 states
14 deny the motion to strike. 16 that if you prevail in a contract claim and
15 The ldaho Appellate Court has heald 15 it is 3 collection contract for services, lesving
16 1n CAMP versus JIMINEZ (phonetic) 107 ldaho 878, 16 out the intervening language, which this was
17 even a failure to verify s memorandum of casts 17 precisely, then {t'e under 12-120.
18 and attorney's fees, it renders it on timely 18 The cases go on to state that §f
19 object[on, ut doas not render it jurisdictionally 19 the gravamen of the cagse i3 contract, then
20 defective. 20 you're entitled to recovery of fees under
21 [ thipk the way it has been flled 21 12-120¢3).
22 | guass, maats the standard so -~ deny the motlon 22 THE COURT: Wel!l, this {sn't a case
23 to strike. 23 that Hou(d recover on s contract, though
24 So let's take up your motion for L fs 1
25 attorney feeas. And we'll take up the plaintiff'a 25‘,2 s{ MR. ARKODOSH: Yes, Your Honor.

N Py
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: were sued in contract for recovery. 1 they ara. - i
12 We THE COURT: Well, you were sued 2 . MR. ARKOOSHK: [ sgree. That was not
3 far intentional interfarence With contract. 3 correctly set out. )
4 ‘ MR. ARKODOSH: We were sued in three - 4 THE COURT: ALl right. .
5 gounts -- contract negligence and intentional 5 So we'll give you $47 for a filing
& interference in contract -- - 6 fee. . )
7 THE COURT: But that's the contract 7 And another thing befare you get into
8 that BECO had With the Clty of Pocatello? © B a filing fee, you got a bunch of fees here
9 MR. ARKOOOSH: Correct. It was the 9 charged to the litigation with BECO and the City
10 wrong plaintiff, We didn't have a contract, 10 of Pocatello, which was se:tlgd, but 1 don't think
11 but we were, jndeed, sued upon contract. 11 it should be in this, should it? .
12 THE COURT: Well, so you got anything 12 MR. ARKOOOSH: We were not involved
13 else you want to say on that? 13 in this case, Your Honor. Those are charged to
14 MR. ARKOOOSH: Not on the contract 16 this case., BECO versus the City of Pacatello is
15 claim, Your Honar. 15 not an sction in which JUB was involved.
16 THE COURT: Okay. i 16 : THE COURT: MWell, let's see, there's
17 : Then on 12-121, in order to be 1 17 quite a few of them here. You got 5/26 letter
18 entitled to -~ in order to be entitled to attorney.| 18 to Pocetello counsel. There is no Pocatello
19 fees under that statute or provision, this Court 19 counsal, is there? .
20 would have to ffnd that BECO brought -- pursued 20. " MR. ARKQOSH: [f [ might explain?
21 the lawsuit frivelously, without foundation, 21 THE CQURT: Then on the next page
22 hefore you would be entitled to attorney fees 22 you got ~-- telephome call to attarney, City of
23 under that section; right? 23 Pocatella.
24 MR. ARKODOSH:. That's correct, 2L MR. ARKOOOSH: Correct.
25 Your Honor. 25 THE COURT: E-mail Bybee and
[
g " : n 14 7
1. THE COURT: So you're asking for 1 RE: City/BECO settlement. .
2 attorney fees under both sections? ' 2 Next down, corresponhdence with clients.
.3 MR. ARKOOOSH: Only on the contract 3 Telephone call for City of Pocatella.
4 portion. And I haven't divided the feea, but we 4 Next down Little bit -~ phone call with
5 did ask for that bacause up to the first summary ~ 5 client, Kirk Bybee, City. And --
6 fudament, that was part and parcel under 12-121 6 MR. ARKOOOSM: Correct,
7 under the memorandum of costs and fees. ' 7 THE COURT: Okay.
8 ’ And under Rule 54, it’s for a frivolous 8 How do you figure that out to be charged
9 actian, Your Honor. And for the affirmarive 9 to these guys n this lawsuit?
10 motion for sanctions in this case, we have asked 10 MR. ARKOODSH: Your Homor, in the
11 for sttarney fees and sapnctions against hath the 11 memorandum fn opposition to attarney fees filed,
12 party and counsel under 12-123 and Rule 11, 12 one of the things cited by counsel far BECD is the
13 Your Honor. 13 fact they were able to settle their case with
14 And 1 think that the showing is 14 Pocatello. And they used that aas an argument
15 very, very similar for 12-121 and the 15 that thia was hot a frivolous leuwsuit.
16 affirmative claim for sanctions. The only 16 We did a great deal of investigation
17 difference that I can see in 123 is you cen 17 uith the Pocatello Development Authority, with the
18 also collect sanctions for failure to properly 18 City of Pocatello, and discovery to try and figure
19 investigate. o : 19 out why we wWere being aued.
20 THE COURT: Well, I guess, first of 20 Those calls were on this case.
21 all, as the prevailing party, you're entitled 21 We're not in the BECO versus Pocatello case or
22 to your costs. And the way your coets wera set 22 vice-varss, We ware just trying to learn what
23 out, | can't make heads or tafls out of whather 23 was going on, and we couldn't tell that from the
24 you're asking -~ which ones are costs as s matter 24 Complaint. And we didn't get discovery as
25 of right, which are discretjonary costs -- other 25 Your Honor knows, until later in this case.
15 , 18
1 than your filing fee. . 1 THE COURT: Well, let me ask you this:
2 MR. ARKQDOSH: I conecur with that, 2 On page three, the third item down,
3 Your Honor, 1 think there has been a failure to 3 Inftial research and review regarding City of
4 jtemize those, And I think they got backwards in 4 Pocatello tax {ncrement fimancing and community
5 the memorandum what wes discretienary and what 5 development commissfon.
6 was nondiscretionary. I think thar's 6 MR. ARKOOOSH: Yes, Your Honor.
7 backward, - 7 THE COURT: 3112 bucks ~~ what is that
a TRE COURT: Okay. B for?
9 So -- going to award you your costs 9 MR. ARKOOQSH: That is to learn about
10 incurred as e matter of right for filing fee of 10 the three-way contract that we were being sued
11 $47 and thet's it. - ‘ 11 under. '
12 And the others sere not set out 12 We were trying to figure out why
13 properly, I don't think. I don't have & clue 13 this contract was with Pocatello Development
14 what the Litigation Document Group is. You're 14 Authority, who Pocatello Development Authority
15 asking for payment on that, Must be -- [ don't - 15 waa, ‘and We were trying ta learn.whether or not
16 know what it is -- but coples and postage and 16 the allegations in the Complaint were true -- that
17 all of that stuff. 1'm nat gaing to award you 17 we had & cantract with the contractor. Because
18 casts on that. 18 that is the usual way --
19 o MR. ARKOOOSH: Yes, Your Honor. 19 THE COURT: Well, you had a copy of
28 . THE COURT: Sa give you 347 bucks. 20 the contract, didn't you? ;
21 "MR. ARKOCOSH: Yes, Your Honor. 21 MR. ARKODOSH: We did, Your Honor. &
22 THE COURT: But you should -- in your 22 THE COURT: I mean the contract says B,
23 cost bill, you should pur out costs incurred as a 23 what it says; right? B
24 matter of right and state what they are, and then | 24 MR. ARXDOOSH: It does, Yaur Honor.
25

L3

"THE COURT: ' So what difference does
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Complaint. .
Ve didn't bring this Complaint.
We didn't raise this confusion. We just had
1o sort {% out. That's why we're here asking for
fees.
"1t may loak broader than it needs ta
be, Your Honor. But Your Honor has to remember,
we gat sued and couldn't meke heads or tails
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all of that other stuff make? ‘ Q. Okay. .
_ MR. ARKOOOSH: Well, at the time we " How long have you practiced law,
felt it was important, Your Honor. We were Mr. Bailey? )
trylng to learn the parameters of the case based A, Twenty-six years.
upon what was going on in the allegations of the Q. Okay

And in what courtas are you licensed
to practice?

A. All the state courts of ldahg,
and the federal court in the Ninth Circuit Court
here.

@.  Okay.

And, again, wasn't liatening closely
enough, what kind of practice do you have in the

14 with our understanding of what had happened; firm?
15 why on earth we were being sued. And we eouldn't .

16 get discovery timely.

A. Primarily a litigation practice.
: Q. Are you femiliar with memorandums
of costs and fees similar to the ones filed

P md e o3 3 e s =2 2 et 2 -
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17 THE COURT: Well, okay.
18 So you're standing on the memorandum of hera?
19 fees you subm{ttad then? . A, Yes, .
20 MR. ARKQOOOSH: Yes, Your Honor. Q. . Have you done the type of
21 THE COURT: Okay. 21 litigation that this case, BECO versus JUB,
22 ‘ Wetl, let's go shead then. 22 entails?
23 MR. ARKOCOSH: Your Honor, 1 have 23 A. Yes. In fact, seversl cases
24 some evidence to present, if 1 may. 24 involving BECO -~ on the opposite side.
25 , THE COURT: Okay. 25 Q. Could you tell me your experience
' : o 20 23
1 MR. ARKOOOSH: I would call 1 with l1tigat§on and BECD.
2 Mr. John Bailey. ) 2 A. 1t usually is more time consuming.
3 ‘ . 3 My f1rst case was one that, ultimately, went 1o
4 JOHN BAILEY 4 the Supreme Court -- Bannack Paving vers
5 . , ' S BECO. '
& a Witness called on behalf of Dafandant ) Since that experience -- and, in fact,
7 herein, after having been first duly and 7 just recently, we had one that we took over
8 regularly sworn, testifies as hereinafter| 8 from Mike Gaffney involving Mickey Ross-Kelly and
9 follows: 9 BECO.
10 ' , 10 And we told Mr. Ross-Kelly that he could
11 DIREBECT EXAMINATION 11 expect thfs to be about twice as expensive as any
12 12 other defendant normatlly is.
- 13 BY MR. ARKOOQOSH: 13 Q. why is that?
14 Q. Would you state your name, 14 A. I1t's Just hecause of the
15 pleasga, sir. 15 difficulties we have with the BECO group and .
16 A.- - John Bafley. 16 trying to get things done expeditiously. They
17 0. And spell your lsat. 17 don't like to sgree to anything. They won't
18 A, B-a-{-l-e-y.. 1B agree to anything. And it Just takes mere
19 Q. And uwhat is your work address 19 -time.
20 Mr. Bailey? 20 Q. You've done representation
21 A. 201 East Center. Pocatello, 21 of either construction companies ar
22 ldeho, 22 design professionals in construction
23 ’ Q. - And by whom are you 23 cases?
24 employed? 24 A.  Yes.
25 A. Racine, Nye, Olson, Budge, and 25 Q.  Dkay.
21 : 24
1 Bailey. 1 When there is an allegation, in your
2 Q. What does that firm do? 2 experience, that the design professional or the
3 A. We're a firm involved in -- at 3 construct{on company committed professional
4 least in my part of the world -- in litfgation 4 malpractice, what i= the usual reaponse?
5 and defense and pla1nt1ff's work here in 5 A. Well, 1 mean, they're concerned
6 Pocatello. 6 about the repercussions on their reputation --
7 Q. So you're a firm of 7 as is any professicnal. They get worried
3 lawyers? 8 about -- what 1s this going tec do to the business,
9 A. Yes. Easy anawer. 9 whether it’s justified or nat. And what {s it
10 Q. Mr. Bailey, did you review going to do to their abll!ty to earn a living in.
11 metertals in preparation for gIVIng testimony in the future.

12 this motfon here today? So it's a -- it's a heightened reaction,
13 A. Yes, I did. I guess, To what most defendents experisnce.

14 Q. What did you review? - 1s "zeal” a fair label?

15 A. 1 reviewad -- in varying dearees -- A. Well, thet's what |s expected

16 the bulk of this file that you have invelved in 16 of us as representing them a lot of times,

17 the lit{gation with JUB and with BECO. 17 yesh.

18 0. And why did you -- ) 18 Q. Okay.

19 A. Some in greater detail than 19 Did you, In review of the materials
20 others. . 20 that concerned this case, farm an opinien

21 Q. Why did you do that? 21 regarding whether -- there were pleadings and
22 A. In an effort to be able to voice 22 filinas in this case, whether the pleadings and
23 an opinion Bs to whether or not the fees were 23 filings in this case fallowed upon a reasonable
24 reasonable and whether or not the wark was 24 inquiry into the facts and law?

25 incurred.

1 did form an opinion on

25{}) ‘S_ A,
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1 thet. : ‘ 1. Apparently, Mr. Bailey is an expart
2 Q. Would you state that opinion, 2 witness wha has never been disclased. We have
3 pleasze. . . 3 never had any notice of intent to produce this
b A, 1 felt that it was a reasonable ° 4 testimony. Never .disclosed in the digcovery
5 spproach. Unfortunately, these things -- : 5 response, which we served well over a year ago.
6 especially when you're dealing with large 6 Certainly, notice, at the very least, is proper
7 construction projects -- just have an awful (ot 7 in this situation, Your Honor.
8 of detail {nvolved in them and they are more - 8 THE COURT: All right.
9 time consuming. g Objegtion is noted for the record
10 And, as [ say, ! do have to say 10 and denied. 1f you wsnt to cross-examine him,
11 from prior experience in demling with BECD, 11 you may do so. L i
12 that gets helghtened or magnified because of the 12 I think this ie a separate hearing
13 way they approach the litigatian -- that | have. 13 as opposed to the litigation itself,
14 been invalved in with them, - ' : 14 You had no jdea he wes going to be
18 Q. And the converse, did you farm 15 called? } i
16 an opinion regarding whether this Complaint was 16 MR. SMITH: Not until he just called
17 remsonably investigated prior to the time it wag 17 him, Your Ronor. B
18 filed? : . 18 THE COURT: Okay. Well --
19 A. | did. 19 MR. ARKOOOSH: Your Hohor, 1 will
20 Q. what is that opinion, please. 20 say that 1 canceled the hearing with counsel's
.21 A. [ didn't believe that it waa. 21 firm and expressed ta them the purpose for
22 It was apparent to me that they didn't even 22 canceling was to be sure that Your Honor had
23 realize that there wasn't a contract between 23 time to hear evidence. )
26 JUB and the plaintiff. 26 It may not have gotten to this
N 23 ¢. Did you believe that the 25 counsel, but | did -- we reset this
IB‘ 26 : 29
1 Complaint in thi{s acrion was wacranted by the 1 hearing. -
2 underlying facts after having read the two summnary 2 THE COURT: Well, 1 do think you
3 judgment opinions? 3 said at the last hearing it might be a couple
4 A. [ thought thoae wera very 4 of hours long because you were going to call
5 well-decided decisions. . 5 witnesses but -~ anyway, Mr. Smith, your
) No, I didn't think it waa, frankly. . 6 objection ie cartainly notéd but -- going to
7 Q. And did you believe that the 7 deny it. .
8 Complaint in pursuing that ection was warranted 8 You can go ahead and cross-examine
9 by exfsting law? ‘ ‘ S Mr. Bailey; okay.
10 A.  You know, 1 didn't do -- | have 10 ) MR. SMITH: Thank you, Your Hanar.
11 to be a bit limited in how I answer that. I 1
12 didn't do any research beyond what was presented 12 CROSA-BEXAMINATION
13 in the hriefing by both sides. But based upon 13
14 that, no, 1 didnit. 14 BY MR. SMITH: .
15 Q. Oversll, given your review of 15 0. Mr. Bailey, you recall referencing
16 the file and the smount of material jnvolved 16 a WBECO group"?
1?7 in discovery and the necesaity to bring a second 17 A. I did.
18 summary judgment motion, do you have an opinien 18 @. And who -- exactly who or what
19 whether the overall fee charged in this caze 19 exactly iz entailed in the BECO group?
20 was reasonable in your experience? 20 A. Well, really, that was loose
21 A 1 do -- and consistent with 21 languege on my part. 1 have dealt with
22 aimilar cases that we have had involving other 22 Doyle Back, both as an expert uitness in
23 contractors, as well as the ceses 1 have referred 23 cases where he has sppeared, and I .have dealt
24 to invelving BECO. : ) 24 with his conatruction company, BECD, Inc., in
25 ‘ Q. And do you have an opinion 25 Bt least three cases that come to mind right
27 30
* 1 regarding whether the fee rate expreased as 1 away.
2 3125 tec $200 sn hour iz reamonasble in this area 2 Q. And were you always in opposition
3 for this type of litigation? : 3 to the BECO group?
4 A. It is. And consistent, egein, with 4 A.  Yes, sir.
5 cases that the federal court has just awarded us 5 Q. Is it possible that you have some
6 fees an. 6 type of prejudice based on your hiastory with the
7 . Bill Parsona and myself recently had 7 BECO group?
8 a case, again, recently had a case against the 8 A. Well, no. 1 mean, it's posseible --
9 federal government wherein the fae was ultimately 9 certainly, anything is possible -- hut 1 don't
10 compromised, but we charged 5175 an hour. That 10 think 1 really have a prablem. .
11 was the basis from which we negotiated with the 11 We have been on the better side of
12 United States Gavernment. : 12 all three of the cases.
13 MR, SMITH: oObjection, Your Honor. 13 8. What precisely did you review
14 Nonresponsive to the question that was 14 in preparing for your testimeny today?
15 proffered. ' 15 A. As I szay, in greater or lezser
16 THE COURT: DObjection is noted. 16 degree, 1 reviewed the whole file. Thare is --
17 Answer will stand, 17 1 think I concentrated most probably on the
8 - Go ahead. . 18 summary . Judgments, both the briefing and the
19 MR. ARKODOSH: | have nothing further. 19 decfsion, and the two summary judgments and
20 Thank you. : . 20 the affidavits and supporting information
21 THE CQURT: ALl right. 21 there, Reviewed the Complaint and Answer,
22 Go shead, sir. 22 of course.
23 MR. SMITH: Your Honor, we object 23 ' You know, the corresponderice was --
24 and move to strike this entfre line of . 24 1 did not spend any significant time with that
25 testimony. ‘ o A 7 | 25 aspact of . But With regard to the
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pleadings, 1 spent a fair amount of time with
those.

Q. Who is Billy Berry?

A. He was an expert that you
provided -- I think at least twa affidavits
from in an attempt to discuss the testing of
the asphalt :

Q. And did you -~

A. -~ as I recall."

Q. And did you review thase
affidavits?. :

A. [ did, yes.

Q. Dbid you review the Complaint?

A. 1 did,

MR, SMITH: That's all I have,
Yaur Honor. Thank you. - )

THE COURT: ALl right, Mr. Smith.

Mr. Arkoosh?

MR. ARKOOOSH: No redirect, Your Honor.
Thank you. - )

THE COURT: Okay.

Mr. Bafley, just going to ask you p°

question here, if you don't mind.
: THE WITNESS: Sure, Judge.
THE COURT: Have you reviewed the

' 32

memorandum of costs filed in this case?

THE WITNESS: | did, Judge,
yes. . :
THE COURT: And do you have any
comments regarding the memorandum of costs with
respect to whether or not you believe they're
reasonahle? o
And I know you have already been
asked an hourly rate, so 1 don't want to ask you
that, but it seems like a lot of time and a lot of
maney.

THE WITNESS: Absolutely, ludge.
1 mean, I understand the Court's concern.
understand that it iz -~ .maybe by way of
comparison, 1 cen toll you that the other case
referred to of Sheriff Ross Kelly'as case with
BECO, that got through one summary judgment and
was still pending -- hadn't had a trial.
it only had one deposition, and the costs that
Mr. Gaffney's firm had run up, costs and fees,

And 1

. had run up on that case to that peint were some

$45,000 when we took it over. And that was, as |
said, one deposition and only onme summary judgment
hearing. )

- And that was part of the Complaint

I think

. , . 33
that Mr. Gaffney had was defense counsel -« and
I have to say this for Mr. Smith!s benefit, {t waa
net his firm. So I'm not pointing at their firm
far this, Judge. But the problem, ! think, has
been with the approach that BECO takes to
litigation. And, doggone 1t, in any one of
these cases, it has bean very arduous.

It's surprising how much time does
get to be fnvolved. [ guess, you kind of asked
me and open-ended question, if I might, Judge,
1 might comment on a couple of guestions that
you asked counsel about.

: One of the thinga, at least that
occurred to my mind, is [ would have been talking
to the City as well on this thing early on. And I
think I1'd have been trying to get a chance to
visit with their witnesses, But I don‘t think
either of these counsel would dare have gone to
the witnesses directly where they Were represented
or sued in the beginning. They probably did have
;?tuork through counsel's office over there at the

Y- ,

THE COURY; I think you said
something earlier abaut -~ let's see, maybe 1
misunderstosd you -= | think you said that the

17
18
19
20
21
22
23
24
25

OOV LN
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) : 34
laintiff didn't realize there wez b contrect
etween them and JUB.

THE WITHNESS:

No. My understanding

was that they filed this lawsuit claiming a breach

of contract but didn't investigate and find out
that, in fact, there was no contract betuween

JUB and BECQ at all -- at least nepe that I could
see in my review, which seems to me to be kind of
a basic thing you should figure out hefore you
file a claim for breach of cantract. And I didn't
understand the Complaint te argue that there was
some verbal contract.

THE COURT: Alt right.

So, in your opiniecn, then, based on the
review of the pleadings and, 1 quess, 3 cursory
view of the correspondence snd atuff l{ke that,
you believe these fees are reasonable?

THE WITNESS: 1 do, Judge. Yes, air.

THE COURT: And you have gone over
each item? )

THE WITNESS: Yeah. [ think I did
that very early on. 1 don't know that I cen

recall each and avery jtem bur -~-
THE COURT: Well, yesh.
THE WITNESS: Yesh. B8ut I did go over

33
it in pretty good datail, yes, air.

THE COURT: There is some travel in
here to go toc Coeur D'Alene to review documents;
do you think that is reasonable?

THE WITNESS: You know, [ expect it
wWas probably unaveidable. You know, ths problem
1 run into on those sorts of things §s -- and I'm
struggling with it myself on thiz right now --

I have got a case where Jedd Menwaring has got
eleven boxes up in Bofse of documents.

I don't know whether to just have all
elaven boxes sent to me or whether to go up there
and look at them and kind of bear it down. So I
elected to do the latter. And, you know, I don‘t
know that there {s a gocd way one way or the
other, 1 suppase.

THE COURT: Uell, on page four -- and ]
know you don't have this in front of you, it says,
6/22/2005 -- travel to Coeur D!'Alene to review
files -- twelve haurs -- 32100,

I guess that's -- | guess it's unfair
of me to put you on the spot on that one.

" You think that's the call of counsel
then?

THE WITNESS:  You know, it's one of

36
Judgment calls. It's stuff -- you can always say,
well, create capies and copy all of the baxes and
maybe you spend & hunch of money killing trees,
1 never know which is the bettar way to go myself
a lot of times. E

THE COURT: If you’re going to deo
that -~ {f you’re going to do that, go aut
of town to reviaw files, do you normally rake
another attorney with you and charge for both
of you? :

THE WJTNESS: Sometimes. Normally,
i would say probably not always, but it does
heppen. '

THE COURT: Because here two of them
went, It wesa $875 for Dan -- leooks lika traval to
Coeur d'Alene, back to Boise, and then CTA travel
to Boise 32100.

{ just -- well, okay. 1 don’'t think
1 have any more questions, Mr. Bailey. Thanks.
Mr. Arkoosh, do you have any more?
MR. ARKOOQSH: No. Thank you,
Your Honor.
THE COURT: Mr. Smith, would you like
to ask him some more?
MR. SMITH: Just a few, Your Honer,
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f 1 may.

THE COURT: Okay. Go ahead.

FURTHER CROSE EXAMINATION

SMITH:

BY MR. . .
Q. ° A moment age you indicated that

‘you waren't sure what the basis was for

the breach of contract claim; do you recall

that?

A, Mell, ne. I don't think 1 said
that, I think what ! said was -~ that | felt
that more investigatiaon was probably due from
ptaintiff's sida of this thing to determine
whether or not there was a written contract or
net that existad between JUB and BECO.

‘Q. And you're guite certain that
the hasis for that was this mystery written
contract?

A.  Well, 1'm not sure that ! know
what the hasia was, but it seems to me that
that was kind of crucial in the end when the
summary judgment rolled around,

@. But you revieued the cOmplalnt
correct?

’ 38
A. Yes.

8. Llet me read a paragraph to you
from the CompLalnt Maybe you can figure it out
this time.

MR. ARKOODOSH:
That's argumentative. R

THE COURT: Well, yeah, you're right,
but oo ahesd and ask the question, please.

BY MR. SMITK:
@. And this is from Count I! --
THE COURT: Which page are you

ObJectjon, Your Hanor.

on?

MR_ SMITH:
page nine, is where 1t begins.
at paragraph five on page ten.
BY MR. SMITH:

a. "The general contracter for the
Eruject was the {ntended and express thlrd-party

eneficiary of the deslgn contract.”

Does that help jlluminate what the
basis wes for what that breach of contract claim
was?

Breach of Contract,

A. Well, ro, not really.
Q. So you don't understand what

“third-party beneficiary" means in the context
- 39

of the Law?

A. Cartainly, 1 understand what a
“third-party beneficiary" fia.

Q. Are you being paid for your
vime today, Mr. 8ailey?

A. 1 am, sir.. _

MR. SMITH. All right. Thank you,
Your Honor. That's all I have,

THE COURT: Mr. Arkoosh, do you have
anything further? :

" MR. ARKODOSH: I do. 1 Just have one
arem that I want to talk to counsel about.

REDIRRBCT BEXANINATION

BY MR. ARKOOOSH:

- Q. Mr. Bailey, I'm going to ask
you essentially what {s a hypotherical question.
1 want you to suppose that you had a client
that was served a Complaint in the megnitude of
this ene -- and it's -- I can't recall how much
each count had $20,000 or $50,000 er $40,000
each alleged breacﬁ do you recall that?'

A Yeg, sir.
a.  Okay.

J9

And then actually

— .3 -
2 OO NON W —

obligated ethically to do that if they asked

: 40
Yau have a clisent that is served
with that. vYour client says to you, we didn't
da any of this stuff. Your job is to understand
us, our business, this contract, and win this
case.
You wouldn't be surprised to hear that
from & client?
A. No. No.
Q. Because, as you indicated,
if some of this were true, it would he pretry

poor performance on the part of JUB Engineers?

A. ©h, for certain, if that wsre
proven to be true.

Q. And the repercussions in the
enginaering community would be What?

A. 1t would demege their busfness
and damage their future prospects.

Q. Would it Ee something your
tirm would refusa to do if told to do and
authori2ed ta do by your client, going
to your client's office handling this matter,
review their files and spend an eight-hour
day with the project manager and understand the
case?

A. No. [ mean, you would be

41

you to do that.
MR. ARKOOOSH:
Your Honor.
THE COURT: AlL right.
Mr. Smith, sir?
MR. SMITH: Neothing further,
Your Honor. Thenk you.
THE COURT: Okay. Thanks.
Wall, I guess you're off the hook,
Mr. Bailey.
THE WITNESS: Thanks, Judge.
: MR. ARKCOGSH: Your Henar, ha is still
under oath {f he has questions he Wants to answer
about other areas.
THE COURT:

I have nothing further,

We don't have ancugh
time, )

THE WITNESS:
behave, you guys.

THE COURT: Okay.

Mr. Arkoosh, any other evidence you
want to present?

MR. ARKDOSH:
1 have a few comments.

THE COURT:

That'a why 1 said,

I have no other evidence.

All right.

L2

You may proceed then.

MR. ARKQOOOSH: If it pleasa the
Court, the underlying basis to those hypothetical
quaatlons was precisely what we were faced with,
without the context, my client would have sued for
defamation for this complaint.

Further, they didn't underatand why
they were being sued. And T couldn't tell from
the Complaint.

As indicated, Your Honor,
discovery wasn't very quick to come. Thet!s
why we had to file the second summary judgment
motion wWhan wWe found out that the affidavits in

the first motion, based upon BECO's oWn files, was

incorrect.
Your Honor, when you get sued (ike
thls, you can either pick the form or the cost, .
and my job wWas to go win this case, if I could.
-And ] was told by the client to da that.
Pushing the other way, Your Honor, ﬁ“ﬁ%

we have a litigious client that evidently doesn’t ﬁﬁ
win a lot but {an't afraid to make allegations, i
however groundless.

Your Honor, 1 would point out that
the appeal filed in this case e indicative,
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1 he sppeal says the D\Str1ct Court -- 1 me.
2 if the D1sIr1ctpEourt axards JUBB's ettorney fees 2 There is simply nothing in the record
3 and costa, it will have erred. And if. they award: 3 to show that the prosecution of this action was
4 the attorney fees end costs, it will have erred 4 in bad faith or-frivelous or merely for the
5 in the amount of such fees. ’ 5 purpose of delay as the statutory basis for ,
6 S0, they don'‘t krow if you're gning 6 fees that they're pointing to.
7 to give a dime or $100. They dan't. But you 7 As far as 12~120¢3), that's the initial
8 already made a mistake, and that's what I was B commercial transaction, and there needs ta be a
9 faced with. 9 besis under the contract. They haven't pointed
10 THE COURT: What appeal? 10 to a paragraph in ahy contract that says that they
11 MR. ARKOUOSH: Thera has been an 11 get their feez awarded.
12 eppeal filed in this action, 12 . There are two casas that are instructive
13 THE COURT: Oh, 1 didn't knou 13 which hold that a case is not frivolous just
14 that, 14 because you lost an summary judgment. Those are
15 MR. ARKODOSH: Yesh. It was filed 15 both in our brief. 1 may mispronounce this --
16 two days ago -- three days age. 16 VANVOOREN, 141 Idaho 440, and the TOLLEY case,
17 THE COURT: Okay. 17 140 1daho 253,
18 MR. ARKQOOSH: But they are appualing 18 Mr. Arkoosh points to the Notice of
19 your decision already today, and you haven't 19 Appeal that we filed more than just two days
20 aven made {t yet. 20 ago, a couple of weeks ago, for the allegation
21 That's the kind of thing I have been 21 that we're being frivelous by appealing an award
22 faced with in this case. If you add to that a 22 of fees that hasn't been made yet.
23 client whose reputation is thair stock in trade 23 We lose that right {f we don't appeal
24 and that the allegations meke no sehse and that 24 it within forty-two days, and we didn't know what
25 you can’t get diacovery, this is probebly a 25 the Judge waz going to do.
N 44 67
< 1 reasonable amuunt to spend to bring two summary 1 We're wsiting for the Motien for
2 judgments in a caese of this magnitude and the 2 Reconsideration. MWe don't have a deciaien on
3 materials that we had ro go through. o 3 the fees. That*s not frivalous conduct. That's
4 I would request that you award the 4 protecting our rights.
5 fees as requested againat both the party and 5 Your Honor, this was decided as a tort.
. 6 counsel, Yaur Hohor. 6 case. The breach of contract was valuntarily
7 They should have researched this 7 dismissed a long time ago. It wasn't awarded on
B Complaint. We had to go do it. That's why the 8 summary judgment. That was an agreemant_outs1de
9 fees are so high. BECO got off cheap so somebody 9 of this Court. And there {is na tort basis for
10 had ta pay the freight to urderstand the case, 10 feesa. . i
11 Thank you. 1 You have to find frivolous cenduct to
12 . THE COURT: All right. Thank ysu, 12 award feea, and there is no ahonwing of frivelous
13 =air. : 13 conduct.
14 Mr. smith? 14 We- truat that the Court, in its
15 MR. SMITH: Thank you, Your Henor. 15 discretion, will find appropriately.
16 JUB has to provide a statutory 16 Thank you, Yeur Honor.
17 basis for the fees or-a contractual basie; 17 THE COURT: ALl r\ght Mr. Smith.
18 that's Rule 54(e)(5). 18 Thank you very much.
19 We have discussed this a lvttle b1t . 19 Mr. Arkocosh?
20 They have apparently referenced 121(3) in their 20 MR. ARKOOOSH: . Just a couple of
21 memo of costs. Thet wesan't verified. Their 21 comments, Your Honor.
22 separate motion for fees didn't ask for fees 22 As Yaur Honer well knows, when you
23 under 12-120(3); It asked for fees under 12-123, 23 file 2 memarandum of costs and fees and you're
24 56(a), and Rule 11, all of which are based on 24 not seeking sanctions under 123, the burden
25 frivelous conduct. 25 ia on the other aide to come forward and make
. : 45 48
1 Thia fs not a frivolous situation, 1 their motions. And we did allege 121, uhich as
2 Your Honor. As counsel has pointed out over 2 Your Honor pointed out absolutely correctly,
3 and over, it took him $80,000 to figure out 3 iz frivolous conduct.
4 that he could win summary judgment on this case. 4 123, Your Heonor, we have to
5 Are we suppased to incur 380,000 of fees before 5 aff1rmatlvely allege and wWe have to afford counsel .
C 6 we file it? 4 hearing on the question of fees snd sanctions
7 . Yeah, there is some level of due 7 against the party and counsel, and that!s
8 diligence that is required before a case ia 8 appropriately invastigated, unwarranted foundation
9 filed, and we satisfied that. We did the work. 9 and fact, and unwarranted foundation and law.
10 We had uitnesses who were saying -~ out there on 10 1 want to address those three things
11 the project, watching their inspectorz saying, 11 just very quickly with the counts that Your Honor
12 gosh, that guy looks like he is testlng to promote | 12 got rid of on summary judgment, the contrect
13 fa{Lure 13 caunt.
14 Now, maybe that's not anough ta get 14 We were alleged to have had a
15 us past summary judoment, but that is certainly 15 contract where there was expresgs =< as counsel
16 not enough to say that either BECO or our lawyer 16 points out -- express third-party beneficiary,
17 firm wes engaged (n frivolous conduct. 17 which when the contract says you, cantragctor,
18 Mr. Arkcosh slleges that the sujt’ 18 are not en express third-party beneficiary.
19 between the City of Pocatello and BECO was a 19 Wall, the facts and tha lau,
20 separate lawsuit. That's not true. 20 as Your Honor points out, were on the face of
21 Look at the caption; we sued the C1ty 21 the cantrect.
22 of Pocatello as part of this lawsuft. And the 22 Second thlng, Your Honor, negligance.
23 City of Pocatello wrote a check for $430,000, 23 Because we didn't have g relationship, ft wWas
24 Thet is not a frivolous lawsuit ~- approxtmataly. 26 merely economic damages that they were sesking.
25 And there was @

it was round numbers, Your Honor, don't quote ~5¢>

We weren't responsible for that,

DA~ n -

— 4~
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o ' 49 . < ) decios
in o that says that the ‘engineer doesn't 1 So, 1 guess {'Ll make my humble decision
; ﬁ:i: thaidsgecial rethiohship. 2 and you can probably file an amended ngtice of
3 Now, the one thet really gets me -- 3 appeal if it's against you.
4 to listen to counsel say we're not entitled -- 4 1f it fsn’t agajinst you, 1 gduess you
5 JUB fsn't entitled to recover its fees is the 5 can take that out of your appeal that you filed
6 one about interference with contract. 6 elready. .
7 We lost that firet summary judgment on 7 So, with that, we'll be in recess.
8 interference with centract based upon direct 8
9 representation to this Court in affidavits that )
10 differed 180 degrees from the cohstruction notes 10
11 of the project manager for BECO. 1
12 ~ He safd, I stopped the contract. 1 wes .| 12
13 told by JUB that you have to get this in writing - 13
14 from the City, which is exactly what the contract T4
15 said. - ) 15 (CONCLUSION OF PROCEEDINGS HELD 8/7/06.)
16 _And then we get an affidavit from BECO | 16
17 that differed from that. And we can't fix that 17
18 or do anything but create a conflict -~ genuine 18
19 meterial issue of fact by samying, that sin't trus 19
20 until we get their discovery. 20
21 so with the contract, if. they look at 21
22 the facts, they wouldn't have brought it with 22
,K 23 negligence. If they look st the facts end 23
,5 : 24 the law, they wouldn'?t have brought {t. - 24
) 25 And with the intentionat {nterference -- | 25
S0 53
1 if they merely look at thelr own filea, 1 .
2 Your Honor, they wouldn!t have brought it. 2 COURT REPORTER'S CERTIFICATE
3 We could hardly be criticized for 3
4 trying to save JUB's reputation so they could de 4
5 future work. ‘ . 5
6 Thank you. 6 i
7 THE COURT: ©Okay. Thank you. 7 I, STEPHANIE D, DAVIS, CSR, Official Court
B Again, under 12-123 -- and 1 hate to 8 Reporter, Sixth Judicial Diatrict, State of ldsho,
9 keeg asking you to ride this horse hut -- 9 do hereby certify that the foregoing transcript,
10 maybe you can explain tc me one more time 10 consisting aof Pages 1 to 52, inclusive, is o true
11 why you beljeve you're entitled to fees under 11 and accurate record of the proceedings had on the
12 that section. - 12 datas and at the times fndfcated therein as
13 MR. ARKOOOSH: Lat me find it {n the 13 stenographically reported by me to the best of my
14 briefing, Your Hanor. 14 ability, and contains all of the material requested.
15 1 dan't have it in the briefing, 15 IN WITKESS WHEREOF, I have hereunta set my hand
16 Your Honor, but my memory says Rule 11 says, 16 this 8th day of February, 2007.
17 essentially, the same thing. [f there i= not 17
- 18 foundation -- . 18
19 THE COURT: No, ['m sorry, 12-120¢3). 19
20 MR. ARKOOOSH: ©Okay. Count [ uas 20
21 contract, vour Honor. I wish I had known -- and STEPHANIE D. DAVIS, CSR
22 | can send this case -- Judge Carlson, in Burley, 21 No. 594 -
23 jJust ruled on this case where we won ar trial;
24 the jury said there was no cantract, and 22
25 Judge Carlson awarded fees under 12-120(3) based
23
51 24
upon two Idaho Supreme Court cases that say if .
25

you allege recovery on a contract for services
and the proof is tzat thera really wasn't e
contract, you're still entitled to recovery under
12-120(3). :

1 wauld Just represent the law,

Your Honer, and I didn't recegniza from briefing
that that was an issue, but | Will represent to
the Court that that s my understanding of the
law of the State of Idaho from some fairly recent
briefing and opiniens from Judge Carlson.

THE COURT: Okay.

MR. ARKOODRSH: And, Your Honhor, !
feel remiss for not having that before you;

! didn't realize that was ap j2aue.

THE COURT: ALl right. Thenks.

Mr. smith, do you have any other
comments you wWant to make, =ir? ]

MR. SMITH: No. Thank you, Your Honor.

THE COURT: ALl right. Thanks.

] puess I will teke this under
advisement for awhile. It won't be ag lohg as
the last time; we've just besen really busy,
bﬁ; f appreciate you fellas watting around for
this. . ’

37
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COURT REPORTER'S CERTIFICATE

1I,YSTEPHANIE.D. DAVIS, Csk, Official court
Repofter, Sixth Judicial District,_State of‘Idaho,
do hereby certify that the foregoing transcript,
ceoensisting of fages 1 tp'52, inclusive, is a true
and accurate record of the proceedings had on the
dates and at the times indicated therein as
stenographically reported by ﬁe to the besﬁ-of my
ability, and contains all of the material requested.

IN WITNESS WHEREOF, I have hersunto set my hand

this 8th day of February,‘2007Q

‘ )
— ZZ// g ;“‘::3

”/&?EPHAWIE D. DAVIS, CSR
No. 594 :

322
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C. Tom Arkoosh, ISB #2253

Daniel A. Nevala, ISB #6443 206 JU =L B e 53
CAPITOL LAW GROUP, PLLC By .

301 Main Street TLENY Cleny
Post Office Box 32

Gooding, Idaho 83330

Telephone:  (208) 934-8872

Facsimile:  (208) 934-8873

Attorneys for Defendant J-U-B Engineers, Inc.

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

BECO CONSTRUCTION COMPANY, INC., )
an Idaho corporation, ) Case No. CV 05-1355 OC
)
Plaintiff, )
) MEMORANDUM IN OPPOSITION
V. ) TO MOTION FOR RELEASE OF
) CASH DEPOSIT
J-U-B ENGINEERS, INC,, )
)
Defendant. )
)

COMES NOW Defendant J-U-B Engineers, Inc., by and through its counsel of record,
Capito]l Law Group, PLLC, and submits this Memorandum in Opposition to Motion for Release
of Cash Deposit.

On May 29, 2008, BECO filed its Motion for Release of Cash Deposit and Motion to
Shorten Time citing Idaho Appellate Rules 13(b)(15) and 48 and Idaho Rules of Civil Procedure

67 and 79(c), moving the Court for an order releasing the $102,541.86 cash deposif BECO

previously deposited with the Court to BECO’s counsel. J-U-B objects to releasing the cash

deposit in kfull to BECO until after the Court has had an opportunity to reconsider and make a

final judgment determining the proper award of attorney fees J-U-B is entitled to for defending

T T ———

33
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itself against the breach of contract claim brought by BECO. After making that determination, J-
self against ght by g

U-B would request that the Court respectfully release the appropriate fee award to J-U-B and
then release any remaining balance of the cash deposit to BECO’s counsel as requested.

In its recent decision of May 2, 2008, the Idaho Supreme Court partially remanded this

case for a determination end award of attorney fees to J-U-B for defending against BECO’s

—

breach of contract claim. Going back to the August 7, 2006 hearing on J-U-B’s motion for

attommey fees, this Court heard argument from counsel along with testimony from J-U-B witness,

John Baile testified at length regarding J-U-B’s request for an award of attorneys fees.

Therefore, the record is replete with evidence on this issue. A copy of the transcript for the

August 7, 2006 hearing was part of the appellate record and will be filed along with this

objection for the Court’s convenience.

J-U-B requests that the Court review the record and testimony of Mr. Bailey and
reconsider the question that BECO and its counsel acted frivolously in failing to properly
investigate the facts and law before filing the Complaint against J-U-B in determining that the
Court’s award to J-U-B was both reasonable and proper.

In the alternative, J-U-B requests that the Court award J-U-B all of its fees for the work

done in defending the lawsuit up to the point when BECO withdrew its breach of contract claim

—

against J-U-B as a reasonable and proper award of fees. This amount equals $33,661.92 plus

- S —
interest at the statutory rate from the date of the Court’s Order awarding J-U-B its fees. BECO
r——o

withdrew its breach of contract claim against J-U-B on or about August 15, 2005. This was just
prior to the hearing on J-U-B’s first summary judgment motion. At this early point in the
litigation, counsel for J-U-B was trying to determine why J-U-B had been sued, what the

parameters of the lawsuit were, and how to properly defend J-U-B. Without question, all of the

3
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work done by J-U-B’s counsel up to this point was done to defend against the breach of contract
claim brought by BECO.

In analyzing whether attorney fees can be granted, the threshold questions for the trial
court to answer include: 1. Are there proper parties for the award of attorney fees, i.e. can
attorney fees be awarded for one party against the opposing party? 2. Is there any underlying
basis for the award of attorney fees? 3. Have all of the requirements for attorney fees been met
under a statute, rule, or contract? 4. Is there a prevailing party? Once these questions have been
satisfied, then the inquiry becomes: What amount of attorney fees should be awarded? See
Walters, 4 Primer for Awarding Attorney Fees in Idaho, 38 Idaho L. Rev. Vol. 1, 1-88, at pp. 11
(2001). These questions were all answered in the affirmative in favor of J-U-B.

In conclusion, J-U-B respectfully requests that the Court deny BECO’s Motion for
Release of Cash Deposit at this time, review the record to reconsider the Court’s previous award
of fees to J-U-B, find that the previous award was a reasonable and proper award to J-U-B for
properly defending against BECO’s breach of contract claim and for BECO and its counsel’s

frivolous actions in bringing a lawsuit without properly investigating the facts or law. J-U-B

requests that after reviewing the record the Couxt should properly award J-U-B fees in the full
< -

B84/19

amount of the Court’s total judgment of $75,398.42 plus interest awardeﬂo J-U-B, or in the

alternative award J-U-B $33,661.92 plus interest from the date of the Court’s Order granting J-
—— gakay -
U-B’s fee award as a reasonable and proper award in defending against BECO’s breach of

contract claim. Finally, after the Court has determined the proper award of attorney fees to J-U-
B, the Court should then properly release any remaining cash deposit to BECO’s counsel as

requested.

35
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DATED this 2 day of June 2008.

CAPITOL GROUP, PLLC

Danijel A. Nevala
CERTIFICATE OF SERVICE

I hereby certify that on the ¥ #day of June, 2008, I served a true and correct copy of the
foregoing document on the person listed below, in the manner indicated:

Bryan D. Smith 7& United States Mail, Postage Prepaid
McGrath, Smith & Associates, PLLC 7 Ovemight Courier

Post Office Box 50731 ____ ViaFacsimile

414 Shoup Avenue __ Hand Delivered

Idaho Falls, Idaho 83405
Facsimile: (208) 529-4166

Daniel A. Nevala
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

BECO CONSTRUCTION CO,, INC,, )
) Case No. CV2005-1355-OC
Plaintiff- Appellant, ) MEMORANDUM DECISION
) and ORDER
VS. )
)
J-U-B ENGINEERS, INC., )
)
Defendant-Respondent. )
)
)
INTRODUCTION

On March 30, 2005, the Plaintiff in this action, BECO Construction Co., Inc. (hereinafter
“BECO”), filed a Verified Complaint and Demand for Jury Trial alleging that conduct by J-U-B
Engineers, Inc. (hereinafter “J-U-B”) during the construction associated with the Pocatello
Downtown Reinvestment Project, rendered J-U-B liable to BECO for breach of contract,
negligence and tortious interference with BECO’s contract with the City of Pocatello. (BECO’s
Br. in Resp. to J-U-B’s Mot. for Summ. J. (hereinafter “BECO’s Reply Brief”), Aug. 16, 2005,
2)

On July 29, 2005, J-U-B filed a Motion for Summary Judgment as to each of the above
three causes of action. Thereafier, BECO withdrew its breach of contract claim. (/d. at2.) This
Court issued a Memorandum Decision, Order and Judgment granting J-U-B’s Motion for
Summary Judgment as to the negligence claim and denying J-U-B’s Motion for Summary

Judgment as to the claim for intentional interference. J-U-B then filed a Second Motion for

Memorandum Decision and Order 1
Re: Mot. for Release of Cash Deposit 3 7 § %
Case No. CV2005-1355-OC




Summary Judgment. Pursuant to that motion, the Defendant requested this Court reconsider
whether J-U-B intentionally interfered with BECO’s contract with the City. This Court issued
another Memorandum Decision and Order granting J-U-B’s request for summary judgment and
dismissing BECO’s claim of intentional interference with the contract. (Mem. Decision and
Order, May 17, 2006, 28.) On June 19, 2006, a Judgment was issued, finding J-U-B to be the
prevailing party. Thereafter, BECO submitted a Motion for Reconsideration, requesting this
Court reconsider its Memorandum Decision and Order, wherein this Court determined that J-U-
B did not intentionally interfere with BECO’s contract by conducting pavement testing to
promote failure. (/d. at 17.) That motion was also denied. This Court then awarded attorney
fees to J-U-B pursuant to 1.C. § 12-120(3). Thereafter, BECO appealed this Court’s grant of
summary judgment on its intentional interference claim, as well as the fee award. On May 2,
2008, the Idaho Supreme Court issued a decision affirming the grant of summary judgment, but
vacating a portion of the fee award. In accordance with that decision, the Idaho Supreme Court
“remand[ed] the attorney fees issue for determination and award of the fees J-U-B incurred in
defending BECO’s contract claim.” BECO Constr. Co., Inc. v. J-U-B Eng’rs, Inc., 2008 Opinion
No. 59, Docket No. 33378, 9 (May 2, 2008). A remittitur was issued on May 27, 2008.

On or about May 29, 2008, BECO submitted the subject Motion for Release of Cash
Deposit, moving this Court for an order releasing the $102,541.86 cash deposit BECO previously
made with the court to BECO’s counsel. J-U-B submitted a Memorandum in Opposition to
Motion for Release of Cash Deposit, objecting to the release of the cash deposit in full. This

Court heard oral arguments regarding that motion on June 9, 2008, taking the case under

Memorandum Decision and Order 2
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advisement. After reviewing the file, including briefs filed by counsel, this Court enters the
following Memorandum, Decision and Order.
DISCUSSION

1. Whether BECO is entitled to an order releasing the cash deposit previously
deposited with the Court.

Pursuant to its Motion for Release of Cash Deposit, BECO argues: “As the appeal has
been resolved, the court should now release the funds BECO posted as security to stay execution
pending appeal.” (Mot. for Release of Cash Deposit, May 29, 2008, 2.) BECO contends that
since the Idaho Supreme Court partially remanded this case for a determination and award of
attorney fees, there is no judgment pending. As such, the Plaintiff argues it is therefore entitled
to the release of the bond funds. J-U-B objects to the release of “the cash deposit in full to
BECO until after the Court has had an opportunity to reconsider and make a final judgment
determining the proper award of attorney fees J-U-B is entitled to for defending itself against the
breach of contract claim brought by BECO.” (Mem. in Opp’n to Mot. for Release of Cash
Deposit, June 4, 2008, 1-2.)

a. Until this Court makes a final judgment regarding the proper award of
attorney fees, it would be inappropriate to release the cash deposit.

Rule 13(b) of the Idaho Appellate Rules (IAR) governs the powers of the district court
during the pendency of an appeal. IAR 13(b)(15) is the subsection relevant to this action. It
states in pertinent part:

(b) Stay Upon Appeal — Powers of District Court — Civil Actions.

(O8]

Memorandum Decision and Order
Re: Mot. for Release of Cash Deposit 3 g m
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In civil actions, unless prohibited by order of the Supreme Court, the district court shall
have the power and authority to rule upon the following motions and to take the
following actions during the pendency on an appeal;

(15) Stay execution or enforcement of a money judgment upon the posting of a cash
deposit ...which must be in the amount of the judgment or order, plus 36% of such
amount. ... Any bond filed pursuant to this rule shall state that the company issuing or
executing the same agrees to pay on behalf of the appellant all sums found to be due and
owing by the appellant by reason of the outcome of the appeal, within 30 days of the
filing of the remittitur from the Supreme Court, up to the full amount of the bond or
undertaking. ...

Rule 67 of the Idaho Rules of Civil Procedure (IRCP) provides for the making of cash deposits
W with the court. That rule states:

In an action in which any part of the relief sought is a judgment for a sum of money or
the disposition of a sum of money or the disposition of any other thing capable of
delivery, a party, upon notice to every other party and by leave of court, may deposit with
the court all or any part of such sum or thing. When it is admitted by the pleading, or
shown upon the examination of a party, that a party has possession, or control of, any
money or other thing capable of delivery, which, being the subject of litigation, is held by
the party as trustee for another party, or which belongs or is due to another party, the
court may order the same, upon motion, to be deposited in court or delivered to such
party, upon such conditions as may be just. Money or any other thing deposited into
court under this rule shall be deposited and withdrawn, subject to the further directions of
the court, and as provided by the statutes of this state.

Furthermore, IRCP 79(e) provides for the reclamation of property following an appeal. That rule
states in relevant part:

At any time after the expiration of the time for appeal, the determination of any appeal, or
the determination of a proceeding following an appeal and the expiration of the time for
any subsequent appeal, whichever is later, any party or any interested person may apply
to the trial court for an order permitting a reclamation by such party of ... property ...
considered in connection with the action. The trial court in its discretion may grant such
an order on such conditions and under such circumstances as it deems approprate. . . .”

Memorandum Decision and Order 4
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In this case, BECO deposited a cashier’s check in accordance with IAR 13(b)(15) to
serve as security staying the execution of the Amended Judgment whereby this Court declined to
reconsider its previous grant of summary judgment in favor of J-U-B and further determined that
J-U-B was the prevailing party, entitled to an award of costs and fees. As explained, the Idaho
Supreme Court affirmed this Court’s grant of summary judgment, but vacated a portion of the
fee award.

Based upon the Idaho Rules of Civil Procedure and the Idaho Appellate Rules as set forth
above, BECO now argues that since the Idaho Supreme Court remanded this case in order to
determine the amount of fees J-U-B incurred in defending BECO’s contract claim, the judgment
of attorney fees has been reversed. As such, BECO contends there is no judgment pending
before this court and therefore no reason to have a cash bond in place. However, the issue is not
whether J-U-B is entitled to an award of attorney fees, but, rather, the amount of fees to which J-
U-B is entitled. Pursuant to the Remittitur issued on May 30, 2008, the Idaho Supreme Court
ordered this Court to “forthwith comply with the Directive of the Opinion [announced May 2,
2008], if any action is required. . . .” (Remittitur, May 30, 2008.) In that opinion, our Supreme
Court “remand[ed] this case for determination and award of the amount of fees J-U-B incurred
defending BECO’s contract claim.” BECO, 2008 Opinion No. 59, Docket No. 33378, 9. In
discussing the calculation of those attorney fees, the Supreme Court stated:

I.C. § 12-120(3) does not provide the basis for a fee award to J-U-B after the point where

the contractual claim was dismissed. Up to that point, J-U-B is entitled to its fees for

defending against the contract claim. After that point, J-U-B is not entitled to its fees

because there is no commercial transaction between the parties.
i
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(Id)

This Court must comply with the directive of the Idaho Supreme Court to determine and
award the fees J-U-B incurred in defending BECO’s contract claim. Therefore, it would be
inappropriate to release the cash deposit until after such a determination has been made and a
final judgment awarding the proper attorney fees has been issued. Furthermore, pursuant to
IRCP 79(e) as set forth above, an order permitting reclamation of property in connection with an
action is to be granted in the discretion of the trial court and “under such circumstances as it
deems appropriate.” After this Court determines the proper award of attorney fees, it will release
the appropriate fee award to J-U-B and then release any remaining balance of the cash deposit to
BECO’s counsel as requested.

CONCLUSION

Based on the foregoing, this Court hereby DENIES BECO’s Motion for Release of Cash
Deposit. Because this Court has been ordered to determine and award the fees J-U-B incurred in
defending BECO’s contract claim, it would be inappropriate to release the cash deposit
forthwith. After a final judgment awarding the proper fee award has been issued, this Court will
release any remaining balance of the cash deposit to BECO’s counsel as requested.

IT IS SO ORDERED.

-

DATED this __/_Jday of June, 2008.

PETER D. MCDERMOTT

DISTRICT JUDGE
Memorandum Decision and Order 6 e
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT

IN AND FOR THE STATE OF IDAHO, COUNTY OF BANNOCK

BECO CONSTRUCTION CO., INC.,
CASE NO. CV2005-1355-0C
Plaintiff ,
MINUTE ENTRY AND ORDER
vs.

J-U-B- ENGINEERS, INC., and
DOES 1-15, whose true names are
unknown,

)
)
)
)
)
)
)
)
)
Defendant. )
)

The above entitled matter came before the Court this 9" day of June, 2008, pursuant to
Plaintiff’s Motion to Release Cash Deposit. Plaintiff appeared with counsel Bryan D. Smith of
the Firm McGrath, Meacham, Smith, PLLC. Defendant appeared by and through counsel Daniel
A. Nevala of the Firm Arkoosh Law Offices, Chtd.

The Court advised the attorney fees issue had been remanded to this Court by the Idaho
Supreme Court.

The Court thereafter received oral argument of respective counsel.

NOW, THEREFORE, IT IS HEREWITH ORDERED each attorney shall file a
simultaneous brief on the attorney fee issue with the Court on June 23,2008, and thereafter the
Court will set the amount of fees Plaintiff must pay Defendant for the defending the breach of

contract claim. Defendant shall also be awarded attorney fees for his time in preparing and

Case No. CR2005-5754FE
Minute Entry and Order
Page 1

e
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submitting the above brief. No oral argument is necessary on this issue.
IT IS FURTHER ORDERED Plaintiff’s Motion for Release of Cash Deposit is TAKEN
UNDER ADVISEMENT.
IT IS SO ORDERED.
DATED this 12" day of June, 200§.
PETER D. McDERMOTT
District Judge
Copies to:

Bryan D. Smith
Tom Arkoosh/Daniel A. Nevala

Case No. CR2005-5754FE
Minute Entry and Order
Page 2
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Bryan D. Smith, Esq., ISBN 4411 AR
B. J. Driscoll, Esq., ISBN 7010 g 27 P 2: 29
McGRATH, SMITH & ASSOCIATES, PLLC 7088 JUn

P. O. Box 50731 .
414 Shoup Avenue 9
Idaho Falls, Idaho 83405

Telephone: (208) 524-0731

Telefax: (208) 529-4166

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

BECO CONSTRUCTION COMPANY, )
INC., an Idaho corporation, )
)
Plaintiff, ) Case No. CV-05-1355 0C
)
V. ) BRIEF IN OPPOSITION TO
) AN AWARD OF ATTORNEY’S
THE CITY OF POCATELLO, J-U-B ) FEES
ENGINEERS, INC., and DOES 1-15, )
Whose true names are unknown, )
)
Defendants. )
)

L INTRODUCTION.

This case is on remand from the Idaho Supreme court after its decision in BECO
Const. Co., Inc. v. J-U-B Engineers, Inc. - P.3d --, 2008 WL 1913874 (May 2, 2008).
The Supreme Court held that J-U-B cannot recover attorney’s fees incurred for defending
against the intentional interference with contract claim or the negligence claim. J-U-B
can recover attorney’s fees only for defending against the breach of contract claim.

Because this court’s award of attorney’s fees included fees for the two tort claims, the

46
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Supreme Court remanded this matter for determination and award of fees J-U-B incurred
in defending BECO’s contract claim.

In this regard, BECO voluntarily dismissed the contract claim on Augﬁst 15,
2005. Therefore, this court cannot award any attorney’s fees to J-U-B incurred after
August 15, 2005. As of August 15, 2005, J-U-B incurred a total of $33,661.92.
However, this amount of attorney’s fees is the total J-U-B incurred in defending the two
tort claims and the contract claim. Therefore, this court must determine how much of the
$33,661.92 in attorney’s fees J-U-B incurred in defending just the contract claim and
award only that amount to J-U-B.

II. THIS COURT CANNOT AWARD J-U-B ANY ATTORNEY’S FEES.

A court cannot award attorney’s fees where the memorandum of costs is
insufficient to isolate the fees recoverable on and attributable to a breach of contract
claim from fees not recoverable on but attributable to a tort claim. Brooks v. Gigray
Ranches, Inc., 128 Idaho 72 (1996). In Brooks, the defendant prevailed on the defense of
a contract claim and on its counterclaim for conversion. The district court denied the
defendant’s request for attorney’s fees because the district court could not determine from
the record before it those fees properly recoverable in defending the contract claim from
those fees it incurred prosecuting the conversion action for which the defendant could not
recover fees. The district court clearly explained that the “defense of the breach of
contract action was inseparably intertwined with and at least partially attributable to the
intentional tort claim for conversion” for which the defendant could not recover
attorney’s fees:

The Court looked at the attorney fees to see if I could distinguish which
ones were used on the intentional tort and which ones were used on the defending

47
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of the contract. And I was unable by this affidavit to make those findings, so the

Court would not grant attorney fees in this particular case on these Memorandum

of Costs. And with regard to conversion it does not fall within the contract and it

does not fall within the statutory authority of Idaho Code Section 12-120(3), so
there would be no attorney fees at all entitled under the conversion. The Court is
unable to determine which attorney fees were used for the conversion and which
were used for the contract action.
Id. at 77-78.
In affirming the district court’s denial of attorney’s fees on appeal, the Idaho Supreme
Court stated that “[t]he district court did not award attorney fees on the defense of the
contract claim because the memorandum of costs was insufficient to isolate the fees
attributable to that defense from the fees attributable to prosecution of the counterclaim
for conversion.” Id.
Where the affidavit of counsel does not isolate the fees attributable to the defense
~of a contract claim from the defense of a tort claim, attorney’s fees cannot be awarded
pursuant to Idaho Code Section 12-120(3) for defense of the contract claim. See, e.g.,
Rockefeller v. Grabow, 136 Idaho 637, 645 (2001) (holding that “where fees were not
apportioned between a claim that qualifies ﬁnder Idaho Code Section 12-120(3) and one
that does not, no fees are to be awarde‘d.”) Weaver v. Searle Bros., 129 Idaho 497, 502
(1996) (upholding the district court's denial of attorney fees because the party requesting
fees had not separated the fees attributable to the contract claim and recoverable under
12-120(3) from those attributable to tort claim not recoverable under 12-120(3)).

It is beyond dispute that the court has discretion in awarding attorney’s fees.
However, an award of fees must be supported by findings and those findings, in turn,
must be supported by the record. Partout v. Harper, 183 P.3d 771 (2008). A trial court
abuses its discretion in awarding attorney’s fees in the absence of a record to support its
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findings. Payne v. Foley, 102 Idaho 760 (1982). An award of attorney’s fees in the
absence of a supporting record constitutes an abuse of discretion because the award is
based on an arbitrary act rather than on facts and principles of justice. Platt v. Brown,
120 Idaho 41 (Ct. App. 1991).

Here, J-U-B obviously spent time defending the two contested tort claims before
August 15, 2008. In fact, J-U-B spent more time defending the two contested tort claims
than the uncontested contract claim BECO voluntarily dismissed. For example, J-U-B
filed a 17 page brief in support of its motion for summary judgment. J-U-B dedicated
only four pages (6, 7, 8 and 9) addressing the breach of contract issue. The remaining
portion of the brief (the other 13 pages) addressed the two tort claims. Therefore, J-U-B
was incurring a substantial amount of its attorney’s fees defending the two tort claims
before August 15, 2005.

Importantly, J-U-B has failed to isolate or apportion through affidavit or in its
memorandum of fees attributable to the defense of the contract claim from those
attributable to the defense of the twb tort claims. In this regard, the Affidavit of C. Tom
Arkoosh dated July 3, 2006 states “that the total of costs and attorney’s fees incurred by
my clients is $77,826.42.” The affidavit makes no attempt to apportion any of the
attorney’s fees. J-U-B’s memorandum in support of its motion for attorney’s fees
contains an itemization of J-U-B’s attorneys fees incurred before August 15, 2005. It is
impossible to review the itemization itself and come to any reasoned conclusion
regarding which fees apply to which of BECO’s claims. As stated in Brooks, if the court
is unable to properly differentiate fees ihcurred among various claims, then the district
court is left without a record that would allow it to award attorney’s fees without acting
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arbitrarily. Jd. On this record, this court is unable to determine which attorney’s fees
were incurred for the tort claims and which were incurred for the contract action.
Therefore, any award of attorney’s fees would be arbitrary and capricious.

II1. J-U-B’s TIME TO MAKE ITS RECORD HAS EXPIRED.

J-U-B’s time for submitting evidence in support of its motion for attorney’s fees
and costs has expired. Rule 54(d)(5) of the Idaho Rules of Civil Procedure states:

At any time after the verdict of a jury or a decision of the court, any party
who claims costs may file and serve on adverse parties a memorandum of costs,
itemizing each claimed expense, but such memorandum of costs may not be filed
later than fourteen (14) days after entry of judgment.

The district court entered an amended judgment in the instant case on August 10, 2006.
Pursuant to IRCP 54(d)(5), J-U-B had 14-days from entry of judgment within which to
file its memorandum of fees and costs and any supporting documentation. The time has
now elapsed within which J-U-B was to file is supporting documents to comprise the
record on the attorney’s fees issue. Moreover, no Idaho Rule of Civil Procedure allows a
party to file any amended memorandum of costs after 14 days from entry of judgment.
Accordingly, this court must make its findings and conclusions based on the record
before it.
IV. J-U-B CANNOT RECOVER ANY ATTORNEY’S FEES FOR FILING A
SUPPLEMENTAL BRIEF RESPONDING TO BECO’S CHALLENGE

REGARDING THE AMOUNT OF ATTORNEY’S FEES THIS COURT
SHOULD AWARD.

At the hearing held before this court on June 9, 2008, this court instructed counsel
for J-U-B to file a supplemental claim for attorney’s fees for work he would do filing a
supplemental brief on the issue of attorney’s fees. However, this court lacks discretion to
award J-U-B additional attorney’s fees for addressing the amount of attorney’s fees this

S0 f”‘ﬁ
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court will award. In this regard, the law in Idaho is clear that although attorney’s fees
incurred for challenging the entitlement to an award of attorney’s fees are recoverable,
attorney’s fees incurred only for challenging the amount of an award are not recoverable.
Sanders v. Lankford, 134 Idaho 322 (Ct. App. 2000) citing Building Concepts, Ltd. v.
Pickering, 114 Idaho 640 (Ct. App. 1988); Spidell v. Jenkens, 111 Idaho 857 (Ct. App.
1986); and Cheney v. Smith, 108 Idaho 209 (Ct. App. 1984).

Here, the Idaho Supreme Court already determined on appeal that J-U-B is
entitled to attorney’s fees it incurred defending on the contract action. The Idaho
Supreme Court remanded for this court to determine the amount of the award.
Accordingly, under well-established Idaho law, this court cannot award J-U-B any
attorney’s fees incurred for responding to BECO’s challenge regarding the amount of
attorney’s fees this court should award.

V. CONCLUSON.

For all the reasons set forth above, this court should award J-U-B no attorney’s

fees.
DATED this 23 day of June, 2008.
Bryan D. Srjth
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

oot e
I HEREBY CERTIFY that on this ﬂday of June, 2008, I caused a true and

correct copy of the foregoing BRIEF IN OPPOSITION TO AN AWARD OF
ATTORNEY'’S FEES to be served, by placing the same in a sealed envelope and
depositing in the United States Mail, postage prepaid, or hand delivery, facsimile

transmission or overnight delivery, addressed to the following:

[ V]{s. MAIL C. Tom Arkoosh, Esq.

[ 1TFAX Arkoosh Law Offices, Chtd.
[ ]Overnight Delivery P. O. Box 32

[ ]1Hand Delivery 301 Main Street

Gooding, Idaho 83330-0032
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C. Tom Arkoosh, 1S3 #2253
Danicl A. Nevala, ISB #6443
CAPITOL LAW GROUP, PLLC
301 Mawn Street

Post Office Box 32

Gooding, Idaho 83330
Telephone:  (208) 934-8872
Facsimile: (208) 934-8873

Attorneys for Delendant J-U-B Engineers, Tnc.
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THIS

STATE OF IDAHO, IN AND FOR THE COUN'TY OF BANNOCK

BECO CONSTRUCTION COMPANY, INC',, )
" an Tdaho corporation, ) (Clase No. CV 05-1355 QC
‘ )
/) ) ‘
Plamull, ) MEMORANDUM IN SUPPOR'T OF
) DETERMINATION AND AWARIY OF
V. ) ATTORNEY FFEES 1O DEFENDANY
)
J-U-B ENGINEERS, INC., )
)
Dclendant, )
)

COMI:S NOW Delendant J-U-13 Engineers, Inc., by and through its counsel of record,
Capitol Taw Group, PLLC, and respectfully submits this Memorandum in Support of
Determination und Award of Artorney Fees to Defendan.

L Iniroduction

This Court previously declared J-U-B the prevailing parly on summary judgment and
awarded costs and [ees to J-U-B. BLCO appealed. Qur Supreme Court affirmed (his Court’s
grant of summary judgment in favor of J-U-B but vacatcd a portion of the fes award. Pursuanr to
the Remittitur issued on May 30, 2008, the 1daho Supreme Court ordered this Court to “forthwith

-

comply with the Dircetive of the Opinion [announced May 2, 2008], il action is required...”
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(Remittitur, May 30, 2008.) In that opinion, our Supreme Court “remandjcd] this case for
determination and award of the amount of fees J-U-B mcurred defending BECO’s contract
claim.” BECO, 2008 Opinion No. 59, Docket No. 33378, 9. During the Junc 9, 2008 heanng,
this Court corrcetly perceived that the directive from the Supreme Court [rames the pending
issue as not whether J-U-B is entitled to an award of attorney fees, but, rather, the amount of fees
to which J-U.B is entitled. ‘Thus, the only ssue before the Court on remand 1s determining and
awarding the proper amount of fees Lo award to J-U-B.

I1. Discussion

“'%;‘*

Determiing the proper award of attomey fees to J-U-B is soundly within the discretion
of this Court. Tdaho appellaic courts have repeatedly stated that determining an award of
attomey fees 1s within the sound discretion of the trial court and will not be disturbed on appaﬁl
unless there is an abusc of discretion. “I'o determine whelher (he trial court abused its discretion,
the Supreme Court considers (1) whether the trial court correetly perceived the issue as one of
discretion; (2) whether (he trial court acted within lhe ()'thCl‘.bOl'lll([ariCS ol its discretion and
consistently with the legal standards applicable to the specilic choices available to it; and (3)
whether the trial court reached its decision by an exercise of reason. Contreras v. Rubley, 142
Idaho 573, 576 (ldaho 2006).

With this backdrop, we urge the Court to apply its discretion in reviewing the record and
again applying the factors outlined in LR.C.P. 54(e)(3) o determine that al a minimum, J-U-B is
entitled to an award of allomey lces, with interest from the date of judgment, for all fecs incurred
[rom begining of the lawsuit through the date that the Court dismissed BECO’s breach of

contracl claim, as a reasonable award of attorney fees for delending J-U-B against BECO’s

3¢

MEMORANDUM IlN SUPPORT OF DETERMINATION AND AWARI OF ATTORNLY I'EES 10
NEFENDANT -7




SENI BY: BOSCH DAW & BALLARD; . 2083449140 ; JUN—‘)B 13:18; PAGE 4

contract claim. Additionally, as the Court indicated in its Minute Entry and Order ol June 12,
2008, J-U-B shall also be awarded attormey fees for preparing and submiitting this brief.

During the recent hewring on BECO's demand 1o releasce the cash deposil, the Court
correetly pointed oul to counscl for BECO that an evidentiary hearing had been conducted on the
issue of attomey fecs which assisted the Court jn doelermining the award of [ces to J-U-B
previously. At thal [ec heaning, J-U-B presented expert witness, John Bailey. Mr. Bailey
testified thar the cost and fees incurred in defending J-U-B against BECO were reasonable. The
Caurt yuestioned both Mr. Bailey and counsel for J-U-B about the nature of defending a lawsmit
L? of this type. Mr. Bailey not only opined on the naturc of defending a lawsuit of this type, hul

also about defending a lawsuit against this specific Plainu{l, concluding that any litigation
against BECO is difficult and unreasonably time consuming.

Prior to the fee hearing, counsel for J-U-B provided the Court with detailed billing
records chronicling the lime incurred by counsel and the expensc incurred by J1-U-13 in defending
against BECO’s complaint.  Reviewing the work done by J-U-B’s counscl in defending this
lawsuit reveals that some of the major catcgorics of services rendered included: (a) litigation
planning, (h) marshaling and reviewing documenls, (c) litigation coordination, (d) witness
discovery and preparation, (¢) issue identification and development, (£) Rule 16 negotialions; and
(g) services directly related 1o this litigation, including the acquisition. review. selection, use and
coordination of litigation ciocumcnts and intensive motion practice. All of ihis work was done by
J-U-B’s counsel in investigating and determining the paramelers of the lawsuil and rescarching
and defending J-U-B against the unfounded allegations in the Complaint.

After hearing testimony from Mr. Bailey and wgument from counsel, this Court
determined that the [ecs incurred were rcasonable given the circumstances surrounding the
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litigation and after applying the factors outlined in .R.C.P. 54 in delermining the proper amount
of [ces. BECO presented no evidence at the fee hearing (o refute Mr, Bailoy’s testimony or 1o
establish that J-U-B’s fees were unrcasonable. Thus, reviewing the record, especially the
transeript of the fee hearing and the billing records previously provided by I-U-B's counsel, will
provide the Court with ample cvidence (o determine that J-U-T’s [ces were rcasonably incurred
in delending against BECQ's contract claim and allow the Court to make 4 proper award of fees
to 1-1J-B,

BECO will argue that J-U-B cannot recover fees [or defending itself against the cantract
claun unless J-U-B can identify with 100% accuracy exactly what time was spent defending the
contract claim, as opposed to defending the other claims. This argument 1s [lawed, A party
claiming altomey fces does not cven have o submit cvidence as to what is a reasonable fee.

What is a reasonablc attorneys' fee 1s a question for the determination of the court,

taking into consideration the nature of the litigation, the amount involved in the

controversy, the length of time utilived in preparation [or and the tral of the case

and other related [actors viewed in the light of the knowledge and experience of

the court as a lawyer and judge; it is not necessary in this conneclion that he hear

any evidence on the matler although it is proper that the court may have before it

the opinton of experts. Smith v. Great Basin Grain Co., 98 Tdaho 266, 281 (Idaho
1977).

Further, it 1s not cssential in every case that cvidence must be submitted justilying the
reasonableness of an attorney fee or an uward thereof. Clark v. Suge, 102 ldaho 261, 266 (1daho
1981). However, J-U-B did provide the Court with detailed billing records and expert witness
testimony concerning hoth the reasonableness and justification of its fccs.

Accordingly, any counsel or litigant who vhas heen involved in complex commercial
litigation knowsl that at the beginning of a lawsuil involving thousands of pages of documenty
and contracts that arc hundreds of pages long, all work is being done 1o defend the entire lawsuir.
This includes all claims. Thus, it is reasonable l‘hat all of the work donc by J-U-B3’s counsel in
MEMORANDUM IN SUPPOR'L OF I')FTERMU\IATIblﬁé‘\JD AWARD OF ATTORNLY FEES 10
DEFENDANT - 4

. 2083449140 5 JUN-‘OB 13:186; PAGE 5
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the beginning of the lawsuit and beforc the breach ol contract claim was disnissed was done 1o
defend against the breach of contract claim. For example, assumce a lawycer is rescarching cases
involving construction projects involving the allegation of negligence by the design Aprofessioml.
I during her rescarch she discovers cases involving construction projects where the allegation is
breach of conuract rather than negligence, and the cases apply to the facts of the case she is
working on, 1t 1s cntively reasonable that the time she speat rescarching these cases would be
apportioned to defending against the contract claim. This would be truc cven if the time entry

AN reflected that she was researching neglgence cases.

S

So, does this allow BECO to argue that none of the work J-U-B did in the beginning of
the lawsuit was done to delend the breach of contract claim hecause it may have been done to
defend a tort claim, or detenuine if there should be a counterclaim, or a cross-claim, or whal
alfirmative defenses were available. That’s what BECO argued on appeal and in the recent
hearing to veleasc the cash deposit. BRCO arpucs that because J-U-B’s counsel cannot go
through its billing records with 100% certainty and highlight certain entrics in yellow lo indicare
Lime spent defending the contract claim, and other items in pink to indicate time spent delending
the negligencé claim, and finally, other items in bluc to indicate time spent defending the
intentional interlerence claim, the Court should find that J-U-B camot recover, or at best can

‘recover one-third of the amount of fees incurred before the Court dismissed BECO's contruct
claim. BECO argues cssentially thal the Cowt cannot review the record and determine and
award a reasonable [cc to I-U-B for delending itself against BECO’s contract claim.  The
argument that J-U-B should not rccover any fees is unrcasonable and the Court does not need to

follow BECO’s fuiled logie.
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The Idaho Court of Appeals uphcld a trial court’s determination and award of 75% of
attorney [ces when the court detcrmined thal the prevailing party had spent approximately 25%
of his attorney fees in delending against a certain portion of the lawsuit. This ruling was upheld
cven though (he time itecmizations in the memorandum in support of attorney fces did not clearly
scparate the amount of time spent on each individual issue. The appellate court concluded that
the trial court judge employed the discretion accorded him in delermining the prevailing party
and did so in a reasonable way and affirmed the award of attorney [ces. Badell v. Badell, 122
Idabo 442, 450 (Tdaho Ct. App. 1992).

IT1. Conclusion

Bascd on the foregoing, it 18 clearly within the Court’s discretion to go back and review
the record, apply the goveming factors laid out in LR.C.P. 54, and at a immum award J-1-B all
ol the fees il meurred in defending this lawsuit up to the point where BECO’s contract claim was
dismisscd with interest from thic date of judgment with the additional cost of rescarching and
submitting this bricf to the court. Furthermore, given the unreasonableness in BECO’s bringing
and pursuing this lawsuit, it is soundly within the Coust’s discretion to award the appropriatc

amount of fees Lo J-U-B as previously awarded.

DATED 11-1isg§ day of June, 2008.

CAPITOL L up, PLLC

Danicl A. Nevala
Attorney for J-U-B Lngineers, Inc.

56

MEMORANDUM IN SUPPORT OF DETERMINALTION AND AWARD OF ATTORNLY FEES TO
NFEFENDANT - 6

)




SENT BY: BOSCH DAW & BALLARD; ‘ 2083449140 ; JUN-‘B 13:17; PAGE 8/13

CERTIFICATE OF SERVICE

I hercby certily that on theé g day of June, 2008, T served a truc and corrcet copy of the
foregoing document on the person listed below, in the manncr indicated:

Bryan D. Smith . __ United States Mail, Postage Prepaid
McGrath, Smith & Associates, PLLC Overnight Courier
A Post Office Box 50731 )Z Via lfacsimile
) 414 Shoup Avenue " Haad Delivered

[daho Falls, 1daho 83405
FFacsimile: (208) 529-4166
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Bay, F’LED
E“?KNnhK C{zuvw

o1

C. Tom Arkoosh, ISB #2253
Danicl A. Ncvala, ISB #6443
CAPITOL LAW GROUP, PLL.C.
301 Main Strect

Post Office Box 32

Gooding, Tdaho 83330
Tclephone:  (208)'934-8872
Facsimile: (208) 934-8873

Attorneys for Delendant J-U-B Engmceers, Inc.

IN THE DISTRIC'T CQURT OF THE SIX'I'H JTUDICIAL DISTRICT OI' THE

Y
"’
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BECO CONSTRUCTION C ()MPA\TY INC., )
an Idaho corporation, )
) Case No. CV 05-1355 OC
Plaintiff, )
' ) MEMORANDUM OL FEES
v, )
)
J-U-B ENGINEERS, INC. )
)
Defendant. )
)

COMES NOW, Daniel A. Nevala, afler first being duly sworn upon oath, deposes and

says:
1. 1 am an attomey lor J-U-B Engincers, Inc. (hercinafter J-U-B) in the above-entitled
matter and as such, T have personal knowledge of the facts confained in thi

Memorandum.

=
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2. That in its June 12, 2008, Minute Entry und Order, this Court ordered that Plaint{l musl
pay Defendant attorney [ees for the time spent preparing and submi‘uing a bnefl on the
issue ol attorney fecs.

ATTORNEY TEES

3. 1have attached (o this memorandum as Exhibit A and incorporated by relerence herein, a

irue copy of the hours billed [or service on the specilic dates provided. A description of

<

the basis {or cach billing is also contained within the Exhibit.

Pursuant to Rule 54(e)(3), Idabo Rules of Civil Procedure, the following specilic

information 1s provided.

e Dates. The dates that the scrvices were provided arc set forth within the exhibit.

e Services Rendered. The services rendered on the dates in question are described
within the exhibits. The major scrvices rendered inelude (a) legal rescarch, (b)
reviewing the court rccord and other documents, (¢) preparing and subputting the
brief.

e Hourly Rate. Since approximately January 1, 2008, Tom Arkoosh’s work on this
case is billed at $250.00 per hour. Daniel Nevala’s work on this casc is billed at
$200.00 per hour. Paralegal work is billed al §75.00 per hour, Thereby statc that
the lotal amount of atlorney’s fees incurved by my clients for the preparation and
submittal of this brief1s $5,540.00

CERTIFICATION

4. Pursuant to Rule 54(d)(1)(C), Idaho Rules of Civil Procedure, T hereby state that

£r
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T

the costs and attorncy’s fees contained herein were reasonably incurred, were nof
incwrred for purposes of harassment or delay, were not incurred 1in bad faith and
were not incurved for the purpose of increasing (he costs of attomey’s fees (o any

other party in this litigation,

v DATED thigz_g_ _day of June, 2008.

CAPITOL | . ROUP, PLIC
2

Danicl A. Nevals
Altorney for J-U-B Engincers, Inc.

CLERTIFICATE OF SERVICE

T hereby certify that on 'rheg-;v day of JTune, 2008, I served a true and correct copy of Lhe
forcgoing document on the person listed below, in the manner indicated:

Bryan D. Smuth United States Mail, Postage Prepaid

McGrath, Smith & Associates, PLLC Qvermight Courier
Post Office Box 50731 M Via Facsimile
414 Shoup Avenue Hand Delivered
Idaho Falls, Tdaho 83405
Facsimile: (208) 529-4166
b2 y
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SENT BY: BOSCH DAW & BALLARD; ‘

2083449140

- JUN-‘B 13:17;

Capitol Law Group, PLLC

P.O. Box 2598
Boise, ID 83701
(208) 344-8990

PAGE 12/13

Page: 1

June 23, 2008
1447-086M

48502

Intarim Statement

Invoice
J-U-B Enginesrs, Inc.
250 South Beechwood Avenue Account No:
Suite 201 Statement No:
Boise |1D 83709-0944
BECO CONSTRUCTION APPEAL
Fees
Hours
06/13/2008
DAN  Obtain and review documents (memorandum decisions
and arder) from Court; research and review ruies and
caselaw . 0.70
06/17/2008
DAN  Obtain and review documents (prior brisfing, court
decisions, and record) in preparation of drafting attorney
fee brief 3.80
06/18/2008
DAN  Legal research regarding attorney fee awards 3.40
DAN  Obtain and review documents (district court record and
summary judgment briefing on Issue of attorney fees) 3.00
DAN  Obtain and review pleadings filed by opposing counsel with
the supreme court 1.50
06/19/2008
DAN  Continued legal ressarch regarding attorney fee awards in
idaho 1.70
DAN  Begin drafting brief on determination and award of attorney
fees 3.00
06/20/2008
DAN  Continue drafting brief on determination and award of

attorney fees 4.50

&
? exHiBIT__ A

140.00

760.00

£80.00
600.00

300.00

340.00

600.00
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Page: 2
J-U-B Engineers, Inc. June 23, 2008
Account No:  1447-088M
Statement No: 48502
BECO CONSTRUCTION APPEAL
Hours
06/21/2008 ’
DAN  Edit and ravise brief on determination and award of
attarney fees 3.20 640.00
06/22/2008
DAN  Intervlew and conference with Tom Arkoosh regarding brief
on dsetermination and award of attorney fees 0.50 100.00
DAN  Final edits and revisions to brief on determination and
award of attorney fees 1.70 340.00
ﬁ; DAN  Prepare memorandum of fees for preparing brief on
' determination and award of attorney fees 0.70 _ 140,00
For Current Services Rendered 27.70 5,540.00
Recapitulation
Timekasper Hours Rate Total
Daniel Navala 27.70 $200.00 $5,540.00
Total Current Work 5,540.00
BALANCE DUE $5,540.00
Account is due and payable twenty days after statemont Jdate.
Please make checks payable to Capitol Law Group. Checks
rewurned for INSUFFFIENT FUNDS will be charged a $25.00 fee, Az .
& EXHIBIT __ A
' ~n 2 of e N
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT

IN AND FOR THE STATE OF IDAHO, COUNTY OF BANNOCK

BECO CONSTRUCTION CO., INC.,,
CASE NO. CV2005-1355-0C
Plaintiff
MEMORANDUM DECISION
Vvs. AND ORDER

J-U-B- ENGINEERS, INC., and
DOES 1-15, whose true names are
unknown,

)
)
)
)
)
)
)
)
)
Defendant. )
)

The Idaho Supreme Court remanded this case to the District Court stating:”We remand
the attorney fee issue for determination and award of the fees J-U-B incurred in defending
BECO’s contract claim.”

BECO withdrew its breach of contract claim against J-U-B on or about August 15, 2005,
Just prior to the hearing J -U-B’s first summary judgment motion.

In awarding attorney fees this court is considering the testimony of attorney John Bailey,
the complexity of the issues, the experience of counsel for J-U-B and concludes the hourly rate
charged by counsel for J-U-B to be reasonable and is similar to the prevailing rate for
experienced counsel. This court further concludes it was necessary for J-U-B’s counsel to review
voluminous documents in defending their clients. This court further concludes most of the work

performed by counsel for J-U-B prior to August 15, 2005, involved defending the breach of

Case No. CR2005-5754FE
Memorandum Decision and Order
Page 1

45




contract claim pursued by BECO Construction.

This Court has reviewed the Memorandum of Costs filed by counsel for J-U-B and the
Memorandum in Support. This court has also reviewed counsel for BECO’s objections.

Due to the objections raised by counsel for BECO and their Petition for a Writ of
Mandate against this court it was indeed necessary for counsel for J-U-B to incur additional legal
research and time in seeking an award of attorney fees on the contract claim and counsel should
be compensated by BECO for this work necessitated by the pleadings filed by BECO.

J-U-B is awarded Thirty Five Thousand Six Hundred ($35,600.00) Dollars in attorney
fees for defending the contract’s claim and an additional sum of Five Thousand Five Hundred
Forty ($5,540.00) Dollars in attorney fees pursuant to the memorandum of fees filed June 23,
2008, for a total attorney fee award of Forty One Thousand One Hundred Forty ($41,140.00)
Dollars.

BECO deposited a cash bond on appeal with the Bannock County Auditor in the sum of
One Hundred Two Thousand Five Hundred forty one and 86/100s ($102,541.86) Dollars.

NOW, THEREFORE, IT IS HEREWITH ORDERED the Bannock County Auditor shall,
from said funds, remit a check in the sum of Forty One Thousand One Hundred Forty
($41,140.00) Dollars to counsel for J-U-B, David A. Nevala, 301 Main Street, P.O. Box 32,
Gooding, Idaho 83330, and remit the balance of said fund, including interest, to counsel for

BECO, Bryan D. Smith, 414 Shoup Avenue, P.O. Box 50731, Idaho Falls, ID 83405.

Case No. CR2005-5754FE
Memorandum Decision and Order

Page 2 5 6




IT IS SO ORDERED.

DATED this 29™ day of October, 2008.

QAED‘???‘! W

PETER D. McDERMOTT
District Judge

Copies to:

Bryan D. Smith
Tom Arkoosh/Daniel A. Nevala
Bannock County Auditor

Case No. CR2005-5754FE
Memorandum Decision and Order é 7
Page 3 )




® @
FILED

BAKNOCK COUNT

N e
IR

nT

not

Bryan D. Smith, Esq., ISBN 4411

B. J. Driscoll, Esq., ISBN 7010

SMITH, DRISCOLL & ASSOCIATES, PLLC
P. O. Box 50731

414 Shoup Avenue

Idaho Falls, Idaho 83405

Telephone: (208) 524-0731

Telefax: (208) 529-4166

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

BECO CONSTRUCTION COMPANY, )
INC., an Idaho corporation, )
)
Plaintiff/Appellant, ) Case No. CV-05-1355 OC
)
V. ) NOTICE OF APPEAL
)
J-U-B ENGINEERS, INC., and DOES 1-15,) . O 0
whose true names are unknown, ) \ ® \% “
)
Defendants/Respondents. )
)

TO THE ABOVE NAMED DEFENDANTS/RESPONDENTS, J-U-B ENGINEERS,
INC., AND ITS ATTORNEYS, , C. TOM ARKOOSH, ESQ. and DANIEL A.
NEVALA, ESQ., of the CAPITAL LAW GROUP, PLLC; AND TO THE CLERK
OF THE ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:

1. The above-named plaintiff, BECO Construction Co., Inc., (“BECO”)
appeals to the Idaho Supreme Court from the District Court’s Memorandum Decision and

Order entered October 29, 2008 in the above-entitled action, Honorable Peter D.

McDermott, District Judge, presiding.

NOTICE OF APPEAL — Page 1 89
FACLIENTS\BDS\7735\Pleadings\0022 notice of appeal.doc
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2. BECO has the right to appeal to the Idaho Supreme Court, and the
Memorandum Decision and Order described in paragraph one above is subject to appeal
pursuant to Rule 11(a), Idaho Appellate Rules, as an “order made after final judgment.”

3. The issues which BECO intends to assert on appeal are the following:

a. Did the district court abuse its discretion in awarding J-U-B $35,600
in attorney’s fees for defending against BECO’s contract claim that BECO withdrew
on August 15, 2005 where J-U-B’s attorney’s fees through August 15, 2005 totaled
$33,661.42 which amount included work defending BECO’s negligence and
intentional interference with contract claims for which two claims this Court has
held J-U-B could recover no attorney’s fees?

b. Did the district court abuse its discretion in awarding J-U-B another
$5,540 in attorney’s fees for (1) its work in arguing over the amount of attorney’s
fees the district court should award; and (2) its work opposing BECO’s Petition for a
Writ of Mandate against the district court?

C. Should this Court hold as a matter of law that J-U-B can recover no
attorney’s fees because J-U-B failed to present the district court with a record that
delineates its work among the claims for breach of contract, negligence, and
intentional interference with contract?

d. Did the district court commit reversible error when it ordered that
BECO’s cash bond posted in connection with the prior appeal be used to satisfy the
new attorney’s fees award of $41,140 where this Court vacated the district court’s
prior money judgment and BECO has now appealed the memorandum decision and

order awarding a new amount of attorney’s fees?

NOTICE OF APPEAL — Page 2 £
FACLIENTS\BDS\7735\Pleadings\0022 notice of appeal.doc
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4. There has been no order entered sealing any portion of the record in this
case.

5. BECO does not request that the reporter prepare any transcript. However,

BECO does request that theieporger’s TranscrlpthVolumme_ One of One pages 1-33 Jf’or the
hearing dated August 2, 2006 afready prepared in connection with the first appeal be
included on the record on appeal.
6. BECO requests the following documents be included in the clerk’s record in
addition to those automatically included under Rule 28, Idaho Appellate Rules:
0 a. Volumes 1-4 of the Clerk’s Record already prepared and used in
connection with the first appeal,
. b. Remittitur dated May 27, 2008;
. C. Motion for Release of Cash Deposit dated May 28, 2008;
o d. Affidavit of Daniel A. Nevala In Support of Memorandum In
opposition to Motion for Release of Cash Deposit dated June 4, 2008;
Le. Memorandum in opposition to Motion for Release of Cash Deposit
dated June 4, 2008;
. Minute Entry and Order dated June 12, 2008;
Log. Memorandum Decision and Order dated June 12, 2008;
t"h. Brief in Opposition to An Award of Attorney’s Fees dated June 20,
2008;
Vi Memorandum in Support of Determination and Award of Attorney
Fees to Defendant dated June 23, 2008;

vj. Memorandum of Fees dated June 23, 2008.

NOTICE OF APPEAL — Page 3 70
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k. Brief in Reply to Defendant’s Memorandum in Opposition to

Plaintiff’s Petition dated September 18, 2008; and
v L Memorandum Decision and Order dated October 29, 2008.

7. I certify:

a. That a copy of this notice of appeal has been served on the reporter;

b. That the reporter who reported the August 2, 2006 hearing before the
district court has been paid the fee for preparation of the reporter’s transcript;

c. That the estimated fee for preparation of the clerk’s record has been paid;

d. That the appellate filing fee has been paid; and

e. That service has been made upon all parties required to be served
pursuant to Rule 20, Idaho Appellate Rules.
DATED this _ZL day of November, 2008.

SMITH, DRISCOLL & ASSOCIAT%, PLLC

AN
Bryan D. gmith -
Attorneys for Plaintiff

NOTICE OF APPEAL —Page 4 7/
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CERTIFICATE OF SERVICE

~
d

[ HEREBY CERTIFY that on the [/% —& ay of November, 2008 I caused a
true and cotrect copy of the foregoing NOTICE OF APPEAL to be served by placing
the same in a sealed envelope and depositing it in the United States Mail, postage
prepaid, or by hand delivery, facsimile transmission, or overnight delivery, addressed to

the following:

WUS. Mail

] Facsimile Transmission
] Overnight Delivery

] Hand Delivery

1

[
(
[
[
[ 1 Courthouse Mail Box

JUS. Mail

[
[ ] Facsimile Transmission
[ ] Overnight Delivery

[ ] Hand Delivery

[ ] Courthouse Mail Box

JS. Mail

] Facsimile Transmission
] Overnight Delivery

] Hand Delivery
]

[
[
[
[
[ 1 Courthouse Mail Box

NOTICE OF APPEAL — Page 5
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C. Tom Arkoosh, Esq.

Daniel A. Nevala, Esq.
CAPITOL LAW GROUP, PLLC
P. O. Box 32

301 Main Street

Gooding, Idaho 83330-0032

Dale Hatch

Clerk of the District Court
Bannock County Courthouse
624 E. Center, Room 211
Pocatello, Idaho 83205

Stephanie Davis
Certified Court Reporter
P.O.Box 4574
Pocatello, Idaho 83205

<




IN THE SUPREME COURT OF‘TA’I‘E OF IDAHO

‘)NOLOGICAL INDEX

PAGE LINE
BECO CONSCRUCTION COMPANY, INC., )
an Idaho Corporation, )
) MONDAY, AUGUST 7, 2006 7 1
Plaintiff/ )
Appellant, ) Supreme Court
)
vs. ) No. 33378 Deft's Mot. for Atty Fees & Sanctions;
) Plntf's Mot. to Disallow Fees & Costs;
J.U.B. ENGINEERS INC., ) Plntf's Mot. to Strike Af. of Counsel.
}
Defendant/ )
Respondent. )
) JOHN BAILEY 20 4
Direct Ex. - Mr. Arkoosh 20 11
Cross-Ex. - Mr. Smith 29 12
Further Cross - Mr. Smith 37 4
REPORTER'S TRANSCRIPT ON APPEAL Redirect Ex. - Mr. Arkoosh 39 14
VOLUME ONE OF ONE
PAGES 1 THROUGH 53
Appeal from the District Court
of the Sixth Judicial District of the
State of Idaho, in and for the County of Bannock, Court Reporter's Certificate 53 1
HONORABLE PETER D. MCDERMOTT,
District Judge, presiding.
M=)
--00o-~ --o00o-~
APPEARANCES: [
For the Plaintiff/ MCGRATH, MEACHAM & SMITH
Respondent: Attorneys at Law
P.O. Box 50731
Idaho Falls, Idaho 83405
For the Defendant/ Tom Arkoosh, Esq.
Appellant: ARKOOSH LAW OFFICE, CHTD.
Attorneys at Law
301 Main Street
Gooding, Idaho 83330
~--00o--
INDEX OF EXHIBITS
PLNTF'S NO. DESCRIPTION PAGE LINE
N/A
DEFT'S NO. DESCRIPTION PAGE LINE
LODGED at the Bannock County
Courthouse in Pocatello,
Idaho, this day of
, 2007
o'clock .m.
N/A
-
DALE HATCH
Clerk of the Court
--o0o--
By
Deputy
BECO87 Pages 1 to 4
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IN THE DISTRICT COURT OF THE. JUDICIAL DISTRICT 1 POCATELLO‘{O; MONDAY, AUGUST 7, 2006
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 2 8:30 A.M.
--o0o-- 3 --o00o--
BECO CONSTRUCTION COMPANY, INC., ) 4
an Idaho Corporation, )
) 5 THE COURT: All right.
Plaintiff, )
) 6 Let's take up BECO Construction versus
vs. ) Case No.
) CV05-13550C 7 JUB Engineers.
)
J.U.B. ENGINEERS, INC., ) 8 MR. ARKOOOSH: Good afternoon,
)
Defendant. ) 9 Your Honor.
)
10 THE COURT: Good afternoon.
The above-entitled matter came on for hearing 11 MR. ARKOOOSH: Tom Arkoosh appearing
on the dates and times indicated herein at the
Bannock County Courthouse, Pocatello, Idaho. 12 for J.U.B.
BEFORE: The Honorable PETER D. MCDERMOTT 13 MR. SMITH: William Smith appearing
14 for BECO Construction Company.
15 THE COURT: Yes, Mr. Smith. Thanks.
APPEARANCES :
16 We're here for hearing on defendant's
For the Plaintiff: William Smith, Esqg.
TROUT, JONES, GLEDHILL, 17 motion for attorney's fees and sanctions and
FUHRMAN, P.A.
Attorneys at Law 18 plaintiff's motion to disallow fees and costs and
225 N. 9th Street, Ste. 820
Boise, Idaho 83701 19 plaintiff's motion to strike the affidavit of
20 counsel regarding the memorandum of fees and
21 costs.
For the Defendant: Tom Arkoosh, Esq.
ARKOOSH LAW OFFICES, CHTD. 22 S0, I suppose, let's take up first --
Attorneys at Law
301 Main Street 23 I suppose we ought to take up, first, the motion
Gooding, Idaho 83330
24 to strike the affidavit; okay?
COURT REPORTER'S TRANSCRIPT OF PROCEEDINGS 25 MR. SMITH: Thank you, Your Honor.
8
INDEX 1 This is a very simple motion. We just
2 believe that the affidavit that was filed on or
PAGE LINE 3 about July 3rd, 2006, is not relevant; it doesn't
4 state that the billing entries are true and
MONDAY, AUGUST 7, 2006 7 1 5 correct. It doesn't state that that time was
6 actually incurred. It doesn't state that the
Deft's Mot. for Atty Fees & Sanctions; 7 statements made in the memorandum of costs are
Plntf's Mot. to Disallow Fees & Costs;
Plntf's Mot. to Strike Af. of Counsel. 8 true and correct. And on that basis, we would
9 ask that the affidavit of counsel be
JOHN BAILEY 20 4 10 disregarded.
Direct Ex. - Mr. Arkoosh 20 11
Cross-Ex. — Mr. Smith 29 12 11 THE COURT: All right. Thank you
Further Cross - Mr. Smith 37 4
Redirect Ex. - Mr. Arkoosh 39 14 12 very much, Mr. Smith.
13 Mr. Arkoosh?
14 MR. ARKOOOSH: If it please Your Honor,
15 counsel pointed out -- and probably correctly
16 so —— under Rule 54, not under 12-120 but under
--00o-- 17 Rule 54, that it had to be affied on the
18 memorandum of costs.
19 We were still within the fourteen days.
20 I adopted the memorandum of costs and fees in it
21 entirely and affied it, so its relevance -- or the
22 objection isn't well-taken.
23 THE COURT: All right. Thank you.
24 Mr. Smith?
25 MR. SMITH: We just ask that you look

75
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1 very carefully at the affidav.counsel and 1 the hearing. .

2 the statements contained therein that he did swear 2 The summary judgment -- there are

3 to. 3 two Idaho Supreme Court cases -- I didn't realize

4 He swears what the basis for computation 4 there was a question in Your Honor's

5 of the fees were, but he doesn't say those fees 5 mind -- there are two Idaho Supreme Court cases

6 were incurred; that those are his billing 6 that say that if you show the contract doesn't

7 statements; that was the time expended; he just 7 exist, that is winning a 12-120(3) claim for the

8 says the basis for computation, and on that basis, 8 contract amount, Your Honor.

9 he hasn't laid the foundation for asking for all 9 MR. SMITH: Your Honor, there is no

10 of those fees, Your Honor. 10 12-120(3) request in the motion for memorandum of
11 THE COURT: All right. 11 costs and fees. There is 12-123, frivolous and
12 With regard to the memorandum letter of 12 Rule 11 and 56{(g) -- but no 12-120.

13 fees and costs filed with counsel, I'm going to 13 MR. ARKOOOSH: That is in the

14 deny the motion to strike. 14 memorandum of costs and fees, Your Honor. There
15 The Idaho Appellate Court has held 15 are two separate applications here. One is the
16 in CAMP versus JIMINEZ (phonetic) 107 Idaho 878, 16 memorandum of costs and fees, and the other is

17 even a failure to verify a memorandum of costs 17 costs and fees and sanctions under a series of

18 and attorney's fees, it renders it on timely 18 statues and rules that we have to --

19 objection, but does not render it jurisdictionally 19 THE COURT: Let me get something

20 defective. 20 straight here before we go too much further.

21 I think the way it has been filed, 21 The Court is going to -- and it will

22 1 guess, meets the standard so -~ deny the motion 22 be followed up with a written decision -- the

23 to strike. 23 Court is going to deny the Motion to Reconsider
24 So let's take up your motion for 24 filed by Beco, the plaintiff, so judgment will be
25 attorney fees. And we'll take up the plaintiff's 25 entered for JUB Engineers and JUB Engineers will

10 12

1 motion to disallow the fees also at the same 1 be the prevailing party.

2 time. 2 Okay. Now, as far as attorney fees go,

3 I think before we do, though, 3 though, in the memorandum of fees and costs on

4 Mr. Arkoosh, on what basis are you claiming 4 the second page, you're requesting attorney fees

5 attorney's fees? S5 under 12-120(3) and 12-121 in conjunction with

6 MR. ARKOOOSH: Your Honor, as set out in 6 Idaho Civil Rules of Procedure 54 (e) (1);

7 the memorandum of costs and fees. 7 right?

8 THE COURT: Yeah. I read that, but 8 MR. ARKOOOSH: Yes, Your Honor.

9 under 12-120(3), how does this case fit in there, 9 THE COURT: Okay.

10 do you think? 10 So, again, how do you believe this falls
11 MR, ARKOOQSH: This was a contract 11 into 12~120(3)7?

12 claim, Your Honor, that we had to brief, that 12 MR. ARKOOOSH: The first count in

13 brought it to hearing for summary judgment, and 13 the Complaint was for contract, 12-123 states

14 it was a contract for services. And that's 14 that if you prevail in a contract claim and

15 directly under 120(3). 15 it is a collection contract for services, leaving
16 THE COURT: Now, your contract is with 16 out the intervening language, which this was

17 the City of Pocatello though? 17 precisely, then it's under 12-120.

i8 MR. ARKOOOSH: Correct. And they sued 18 The cases go on to state that if

19 us on that contract. 19 the gravamen of the case is contract, then

20 THE COURT: But you don't have a 20 you're entitled to recovery of fees under

21 contract with them? 21 12-120(3).

22 MR. ARKOQOSH: We do not. They sued 22 THE COURT: Well, this isn't a case

23 us. BAnd the first element they have to show 23 that would recover on a contract, though,

24 is contract. And we filed summary judgment 24 is it?

25 on that element, and they dismissed the day of 25 MR. ARKOOOSH: Yes, Your Honor.
L

BECO087
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1 We were sued in contract for ‘ry. 1 than your fil e.
2 THE COURT: Well, you were sued 2 MR. ARKOOOSH: I concur with that,
3 for intentional interference with contract. 3 Your Honor. I think there has been a failure to
4 MR. ARKOOOSH: We were sued in three 4 itemize those. And I think they got backwards in
5 counts -- contract negligence and intentional 5 the memorandum what was discretionary and what
6 interference in contract -- 6 was nondiscretionary. 1 think that's
7 THE COURT: But that's the contract 7 backward.
8 that BECO had with the City of Pocatello? 8 THE COURT: Okay.
9 MR. ARKOOQOOSH: Correct. It was the 9 So -- going to award you your costs
10 wrong plaintiff. We didn't have a contract, 10 incurred as a matter of right for filing fee of
11 but we were, indeed, sued upon contract. 11 $47 and that's it.
12 THE COURT: Well, so you got anything 12 And the others were not set out
13 else you want to say on that? 13 properly, I don't think. I don't have a clue
14 MR. ARKOOOSH: Not on the contract 14 what the Litigation Document Group is. You're
15 claim, Your Honor. 15 asking for payment on that. Must be -- I don't
16 THE COURT: Okay. 16 know what it is -- but copies and postage and
17 Then on 12-121, in order to be 17 all of that stuff. I'm not going to award you
18 entitled to -- in order to be entitled to attorney 18 costs on that.
19 fees under that statute or provision, this Court 19 MR. ARKOOOSH: Yes, Your Honor.
20 would have to find that BECO brought -- pursued 20 THE COURT: So give you $47 bucks.
21 the lawsuit frivolously, without foundation, 21 MR. ARKOOOSH: Yes, Your Honor.
22 before you would be entitled to attorney fees 22 THE COURT: But you should -- in your
23 under that section; right? 23 cost bill, you should put out costs incurred as a
24 MR. ARKOOOSH: That's correct, 24 matter of right and state what they are, and then
25 Your Honor. 25 you should put discretionary costs and state what
14 16
1 THE COURT: So you're asking for 1 they are.
2 attorney fees under both sections? 2 MR. ARKOOSH: I agree. That was not
3 MR. ARKOOOSH: Only on the contract 3 correctly set out.
4 portion. And I haven't divided the fees, but we 4 THE COURT: All right.
5 did ask for that because up to the first summary 5 So we'll give you $47 for a filing
6 judgment, that was part and parcel under 12-121 6 fee.
7 under the memorandum of costs and fees. 7 And another thing before you get into
8 And under Rule 54, it's for a frivolous 8 a filing fee, you got a bunch of fees here
9 action, Your Honor. And for the affirmative 9 charged to the litigation with BECO and the City
10 motion for sanctions in this case, we have asked 10 of Pocatello, which was settled, but I don't think
11 for attorney fees and sanctions against both the 11 it should be in this, should it?
12 party and counsel under 12-123 and Rule 11, 12 MR. ARKOOOSH: We were not involved
13 Your Honor. 13 in this case, Your Honor. Those are charged to
14 And I think that the showing is 14 this case. BECO versus the City of Pocatello is
15 very, very similar for 12-121 and the 15 not an action in which JUB was involved.
16 affirmative claim for sanctions. The only 16 THE COURT: Well, let's see, there's
17 diffefence that I can see in 123 is you can 17 quite a few of them here. You got 5/26 letter
18 also collect sanctions for failure to properly 18 to Pocatello counsel. There is no Pocatello
19 investigate. 19 counsel, is there?
20 THE COURT: Well, I guess, first of 20 MR. ARKOOSH: If I might explain?
21 all, as the prevailing party, you're entitled 21 THE COURT: Then on the next page
22 to your costs. And the way your costs were set 22 you got -- telephone call to attorney, City of
23 out, I can't make heads or tails out of whether 23 Ppocatello.
24 you're asking -~ which ones are costs as a matter 24 MR. ARKOOOSH: Correct.
t?s of right, which are discretionary costs -- other 25 THE COURT: E-mail Bybee and
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17
RE: City/BECO settlement.

) 19
all of that o tuff make?

1 1
2 Next down, correspondence with clients. 2 MR. ARKOQOSH: Well, at the time we
3 Telephone call for City of Pocatello. 3 felt it was important, Your Honor. We were
4 Next down little bit ~- phone call with 4 trying to learn the parameters of the case based
5 client, Kirk Bybee, City. And -- 5 upon what was going on in the allegations of the
6 MR. ARKOOOSH: Correct. 6 Complaint.
7 THE COURT: Okay. 7 We didn't bring this Complaint.
8 How do you figure that out to be charged 8 We didn't raise this confusion. We just had
9 to these guys in this lawsuit? 9 to sort it out. That's why we're here asking for
10 MR. ARKOOOSH: Your Honor, in the 10 fees.
11 memorandum in opposition to attorney fees filed, 11 It may look broader than it needs to
12 one of the things cited by counsel for BECO is the 12 be, Your Honor. But Your Honor has to remember,
13 fact they were able to settle their case with 13 we got sued and couldn't make heads or tails
14 Pocatello. And they used that as an argument 14 with our understanding of what had happened;
15 that this was not a frivolous lawsuit. 15 why on earth we were being sued. And we couldn't
16 We did a great deal of investigation 16 get discovery timely.
17 with the Pocatello Development Authority, with the 17 THE COURT: Well, okay.
18 City of Pocatello, and discovery to try and figure 18 So you're standing on the memorandum of
19 out why we were being sued. 19 fees you submitted then?
20 Those calls were on this case. 20 MR. ARKOOOSH: Yes, Your Honor.
21 We're not in the BECO versus Pocatello case or 21 THE COURT: Okay.
22 vice-versa. We were just trying to learn what 22 Well, let's go ahead then.
23 was going on, and we couldn't tell that from the 23 MR. ARKOOQSH: Your Honor, I have
24 Complaint. And we didn't get discovery as 24 some evidence to present, if I may.
25 Your Honor knows, until later in this case. 25 THE COURT: Okay.
L
18 20
1 THE COURT: Well, let me ask you this: 1 MR. ARKOOOSH: I would call
2 On page three, the third item down, 2 Mr. John Bailey.
3 initial research and review regarding City of 3
4 Pocatello tax increment financing and community 4 JOHN BAILEY
5 development commission. 5
6 MR. ARKOOOSH: Yes, Your Honor. 6 a witness called on behalf of Defendant
7 THE COURT: $112 bucks -- what is that 7 herein, after having been first duly and
8 for? 8 regularly sworn, testifies as hereinafter
9 MR. ARKOOOSH: That is to learn about 9 follows:
10 the three-way contract that we were being sued 10
11 under. 11 DIRECT EXAMINATION
12 We were trying to figure out why 12
13 this contract was with Pocatello Development 13 BY MR. ARKQOOSH:
14 Authority, who Pocatello Development Authority 14 Q. Would you state your name,
15 was, and we were trying to learn whether or not 15 please, sir.
16 the allegations in the Complaint were true -- that 16 A. John Bailey.
17 we had a contract with the contractor. Because 17 Q. And spell your last.
18 that is the usual way —-— 18 A, B-a-i-l-e-y.
19 THE COURT: Well, you had a copy of 19 Q. And what is your work address,
20 the contract, didn't youw? 20 Mr. Bailey?
21 MR. ARKOOOSH: We did, Your Honor. 21 A. 201 East Center. Pocatello,
22 THE COURT: I mean the contract says 22 Idaho.
23 what it says; right? 23 Q. And by whom are you
24 MR. ARKOOOSH: It does, Your Honor. 24 employed?
25 THE COURT: So what difference does 25 A. Racine, Nye, Olson, Budge, and
L— -
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1 Bailey. ‘ 1 with litigati‘ BECO.
2 Q. What does that firm do? 2 A. It usually is more time consuming.
3 A, We're a firm involved in -- at 3 My first case was one that, ultimately, went to
4 least in my part of the world -- in litigation 4 the Supreme Court -- Bannock Paving versus
5 and defense and plaintiff's work here in 5 BECO.
6 Pocatello. 6 Since that experience ~-- and, in fact,
7 Q. So you're a firm of 7 just recently, we had one that we took over
8 lawyers? 8 from Mike Gaffney involving Mickey Ross-Kelly and
9 A. Yes. Easy answer. 9 BECO.
10 Q. Mr. Bailey, did you review 10 And we told Mr. Ross-Kelly that he could
11 materials in preparation for giving testimony in 11 expect this to be about twice as expensive as any
12 this motion here today? 12 other defendant normally is.
13 A. Yes, I did. 13 Q. Why is that?
14 Q. What did you review? 14 A. It's just because of the
15 A. I reviewed -~ in varying degrees -- 15 difficulties we have with the BECO group and
16 the bulk of this file that you have involved in 16 trying to get things done expeditiously. They
17 the litigation with JUB and with BECO. 17 don't like to agree to anything. They won't
18 Q. And why did you -- 18 agree to anything. And it just takes more
19 A. Some in greater detail than 19 time.
20 others. 20 Q. You've done representation
21 Q. Why did you do that? 21 of either construction companies or
22 A. In an effort to be able to voice 22 design professionals in construction
23 an opinion as to whether or not the fees were 23 cases?
24 reasonable and whether or not the work was 24 A Yes
25 incurred. 25 Q. Okay.
22 24
1 Q. Okay. 1 When there is an allegation, in your
2 How long have you practiced law, 2 experience, that the design professional or the
3 Mr. Bailey? 3 construction company committed professional
4 A, Twenty-six years. 4 malpractice, what is the usual response?
5 Q. Okay. 5 A. Well, I mean, they're concerned
6 And in what courts are you licensed 6 about the repercussions on their reputation --
7 to practice? 7 as is any professional. They get worried
8 A. All the state courts of Idaho, 8 about -- what is this going to do to the business,
9 and the federal court in the Ninth Circuit Court 9 whether it's justified or not. And what is it
10 here. 10 going to do to their ability to earn a living in
11 Q. Okay. 11 the future.
12 And, again, wasn't listening closely 12 So it's a -- it's a heightened reacticn,
13 enough, what kind of practice do you have in the 13 I guess, to what most defendants experience.
14 firm? 14 Q. Is "zeal" a fair label?
15 A. Primarily a litigation practice. 15 A. Well, that's what is expected
16 Q. Are you familiar with memorandums 16 of us as representing them a lot of times,
17 of costs and fees similar to the ones filed 17 yeah.
18 here? 18 0. Okay.
19 A, Yes. 19 Did you, in review of the materials
20 Q. Have you done the type of 20 that concerned this case, form an opinion .
21 litigation that this case, BECO versus JUB, 21 regarding whether -- there were pleadings and
22 entails? 22 filings in this case, whether the pleadings and
23 A. Yes. In fact, several cases 23 filings in this case followed upon a reasonable
24 involving BECO -- on the opposite side. 24 inquiry into the facts and law?
Lff Q. Could you tell me your experience 44} 25 A, I did form an opinion on
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27
regarding whe he fee rate expressed as

1 that. 1
2 Q. Would you state that opinion, 2 $125 to $200 an hour is reascnable in this area
3 please. 3 for this type of litigation?
q A. I felt that it was a reasonable 4 Al It is. And consistent, again, with
5 approach. Unfortunately, these things -- 5 cases that the federal court has just awarded us
6 especially when you're dealing with large 6 fees on.
7 construction projects -- just have an awful lot 7 Bill Parsons and myself recently had
8 of detail involved in them and they are more 8 a case, again, recently had a case against the
9 time consuming. 9 federal government wherein the fee was ultimately
10 And, as I say, I do have to say 10 compromised, but we charged $175 an hour. That
11 from prior experience in dealing with BECO, 11 was the basis from which we negotiated with the
12 that gets heightened or magnified because of the 12 United States Government.
13 way they approach the litigation -- that I have 13 MR. SMITH: Objection, Your Honor.
14 been involved in with them. 14 Nonresponsive to the question that was
15 Q. And the converse, did you form 15 proffered.
16 an opinion regarding whether this Complaint was 16 THE COURT: Objection is noted.
17 reasonably investigated prior to the time it was 17 Answer will stand.
18 filed? 18 Go ahead.
19 A. I did. 19 MR. ARKOOOSH: I have nothing further.
20 Q. What is that opinion, please. 20 Thank you.
21 A. I didn't believe that it was. 21 THE COURT: All right.
22 It was apparent to me that they didn't even 22 Go ahead, sir.
23 realize that there wasn't a contract between 23 MR. SMITH: Your Honor, we object
24 JUB and the plaintiff. 24 and move to strike this entire line of
25 Q. Did you believe that the 25 testimony.
26 28
1 Complaint in this action was warranted by the 1 Apparently, Mr. Bailey is an expert
2 underlying facts after having read the two summary 2 witness who has never been disclosed. We have
3 judgment opinions? 3 never had any notice of intent to produce this
4 A, I thought those were very 4 testimony. Never disclosed in the discovery
5 well-decided decisions. 5 response, which we served well over a year ago.
6 No, I didn't think it was, frankly. 6 Certainly, notice, at the very least, is proper
7 Q. And did you believe that the 7 in this situation, Your Honor.
8 Complaint in pursuing that action was warranted 8 THE COURT: All right.
9 by existing law? 9 Objection is noted for the record
10 A, You know, I didn't do -- I have 10 and denied. If you want to cross-examine him,
11 to be a bit limited in how I answer that. I 11 you may do so.
12 didn't do any research beyond what was presented 12 I think this is a separate hearing
13 in the briefing by both sides. But based upon 13 as opposed to the litigation itself.
14 that, no, I didn't. 14 You had no idea he was going to be
15 Q. Overall, given your review of 15 called?
16 the file and the amount of material involved 16 MR. SMITH: Not until he just called
17 in discovery and the necessity to bring a second 17 him, Your Honor.
18 summary judgment motion, do you have an opinion 18 THE COURT: Okay. Well --
19 whether the overall fee charged in this case 19 MR. ARKOOOSH: Your Honor, I will
20 was reasonable in your experience? 20 say that I canceled the hearing with counsel's
21 A, I do -- and consistent with 21 firm and expressed to them the purpose for
22 similar cases that we have had involving other 22 canceling was to be sure that Your Honor had
23 contractors, as well as the cases I have referred 23 time to hear evidence.
24 to involving BECO. 24 It may not have gotten to this
25 Q. And do you have an opinion 25 counsel, but I did -- we reset this
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1 hearing. ‘ 1 pleadings, I ’a fair amount of time with
2 THE COURT: Well, I do think you 2 those.
3 said at the last hearing it might be a couple 3 Q. Who is Billy Berry?
4 of hours long because you were going to call 4 A. He was an expert that you
5 witnesses but -- anyway, Mr. Smith, your 5 provided -- I think at least two affidavits
6 objection is certainly noted but -- going to - 6 from in an attempt to discuss the testing of
7 deny it. 7 the asphalt
8 You can go ahead and cross-examine 8 Q. And did you --
9 Mr. Balley; okay. 9 A. -- as I recall.
10 MR. SMITH: Thank you, Your Honor. 10 Q. And did you review those
11 11 affidavits?
12 CROSS-EXAMINATION 12 A. I did, yes.
13 13 Q. Did you review the Complaint?
14 BY MR, SMITH: 14 A. I did.
15 Q. Mr. Bailey, you recall referencing 15 MR. SMITH: That's all I have,
16 a "BECO group"? 16 Your Honor. Thank you.
17 A. I did. 17 THE COURT: All right, Mr. Smith.
18 Q. And who -- exactly who or what 18 Mr. Arkoosh?
19 exactly is entailed in the BECO group? 19 MR. ARKOOOSH: No redirect, Your Honor.
20 A. Well, really, that was loose 20 Thank you.
21 language on my part. I have dealt with 21 THE COURT: Okay.
22 Doyle Beck, both as an expert witness in 22 Mr. Bailey, just going to ask you a
23 cases where he has appeared, and 1 have dealt 23 question here, if you don't mind.
24 with his construction company, BECO, Inc., in 24 THE WITNESS: Sure, Judge.
25 at least three cases that come to mind right 25 THE COURT: Have you reviewed the
30 32
1 away. 1 memorandum of costs filed in this case?
2 Q. And were you always in opposition 2 THE WITNESS: I did, Judge,
3 to the BECO group? 3 yes.
4 A, Yes, sir. 4 THE COURT: And do you have any
5 Q. Is it possible that you have some 5 comments regarding the memorandum of costs with
6 type of prejudice based on your history with the 6 respect to whether or not you believe they're
7 BECO group? 7 reasonable?
8 A. Well, no. I mean, it's possible -- 8 And I know you have already been
9 certainly, anything is possible —-- but I don't 9 asked an hourly rate, so I don't want to ask you
10 think I really have a problem. 10 that, but it seems like a lot of time and a lot of
11 We have been on the better side of 11 money.
12 all three of the cases. 12 THE WITNESS: Absolutely, Judge.
13 Q. What precisely did you review 13 I mean, I understand the Court's concern. And I
14 in preparing for your testimony today? 14 understand that it is -- maybe by way of
15 A. As I say, in greater or lesser 15 comparison, I can tell you that the other case
16 degree, I reviewed the whole file. There is -- 16 referred to of Sheriff Ross Kelly's case with
17 I think I éoncentrated most probably on the 17 BECO, that got through one summary judgment and
18 summary judgments, both the briefing and the 18 was still pending -- hadn't had a trial. I think
19 decision, and the two summary judgments and 19 it only had one deposition, and the costs that
20 the affidavits and supporting information 20 Mr. Gaffney's firm had run up, costs and fees,
21 there. Reviewed the Complaint and Answer, 21 had run up on that case to that point were some
22 of course. 22 $45,000 when we took it over. And that was, as I
23 You know, the correspondence was —- 23 said, one deposition and only one summary judgment
24 I did not spend any significant time with that 24 hearing.
25 aspect of it. But with regard to the 25 And that was part of the Complaint
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that Mr. Gaffney had was defe‘unsel -- and

I have to say this for Mr. Smith's benefit, it was
not his firm. So I'm not pointing at their firm
for this, Judge. But the problem, I think, has
been with the approach that BECO takes to
litigation. And, doggone it, in any one of

these cases, it has been very arduous.

It's surprising how much time does
get to be involved. I guess, you kind of asked
me and open-ended question, if I might, Judge,

I might comment on a couple of questions that
you asked counsel abhout.

One of the things, at least that
occurred to my mind, is I would have been talking
to the City as well on this thing early on. And I
think I'd have been trying to get a chance to
visit with their witnesses. But I don't think
either of these counsel would dare have gone to
the witnesses directly where they were represented
or sued in the beginning. They probably did have

to work through counsel's office over there at the

City.

THE COURT: I think you said
something earlier about -- let's see, maybe I
misunderstood you -- I think you said that the

33
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TITLE OF COURT AND CAUSE:
CLERK'’S CERTIFICATE
Supreme Court Case No. 35873
STATE OF IDAHO )
)
County of Bannock )

I, DALE HATCH, Clerk of the District Court of the Sixth Judicial District, of
The State of Idaho, in and for the County of Bannock, do hereby certify that the above
and foregoing Clerk’s Transcript on Appeal in the above entitled cause was compiled
and bound under my direction as, and is a true, full and correct Clerk’s Transcript on
Appeal of the pleadings and documents as are automatically required under Rule 28 of

the Idaho Appellate Rules.

I do further certify that all exhibits, offered or admitted in the above entitled
cause, will be duly lodged with the Clerk of the Supreme Court along with the court
reporter’s transcript and the clerk’s record as required by Rule 32 of the Idaho Appellate
Rules.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of

- NG e
said Court at Pocatello, Idaho this X O daye G ,-2008-

CLERK OF THE DISTRICT COURT
In and for Bannock County, Idaho

(SEAL)

CLERK’S CERTIFICATE g4
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TITLE OF COURT AND CAUSE:
CERTIFICATE OF CLERK
TO ORIGINAL EXHIBITS

Supreme Court Case No. 35873

I, DALE HATCH, the duly elected, qualified and acting Clerk of the District
Court of the Sixth Judicial District of the State of Idaho, in and for the County of
Bannock, do hereby certify that the following are the original exhibits marked for
identification and introduced in evidence at the trial of the above and foregoing
cause; to-wit:

THERE ARE NO EXHIBITS

IN WITNESS WHEREOF, I have hereunto get my hand d affixed the seal

of said Court, this the__X_p day of ‘ﬁ "

DALE HA iCH @;Ierk of the District

(SEAL) Court, Bannock County, State of Idaho

CERTIFICATE OF CLERK
TO ORIGINAL EXHIBITS 85




TITLE OF COURT AND CAUSE:
CERTIFICATE OF SERVICE

Supreme Court Case No. 35873

[, DALE HATCH, Clerk of the District Court of the Sixth Judicial District of
the State of Idaho, in and for the County of Bannock, do hereby certify that I have
personally served or mailed, by United States Mail, one copy of the Clerk’s Record to

each of the Attorneys of Record in this cause as follows:

. Bryan D. Smith C. Tom Arkoosh
It P. 0. Box 50731 P. 0. Box 32
‘ Idaho Falls, Idaho 83405 Gooding, Idaho 83330-0032
Attorney for Appellant Attorney for Respondent

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
N 9 (Q < dec
said Court this A\ % day of ’in;m&‘ 20082004

4 & A
X R ' - A
— By L ANOCEIR A A
Deputy Clerk
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