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STATE OF IDAHO 

BECO CONSTRUCTION CO., 

an Idaho corporation, 

Plaintiff 

Appellant, 

J-U-B ENGINEERS, INC., and DOES 

1 - 15. whose true names are Unknown. 
Defendants 

Respondents. 

ONORABLE PETER D . McDERMOTT District Judge 

Appealed from the District Court of the 
Judicial District of the State of Idaho, in and 

Bryan D. Smith 

Attorney- for Appellant- 
C. Tom Arkoosh 

Attorney- for Respondent- 



IN THE SUPREME COURT OF THE STATE OF IDAHO 

BECO CONSTRUCTION CO., INC., 
an Idaho corporation, 1 

1 
Plaintiff-Appellant, 1 

1 
VS. 1 Supreme Court Case No. 35873 

J-U-B ENGINEERS, INC., and 
1 
1 

DOES 1 - 15, whose true names are ) 
Unknown, 1 

1 
Defendant-Respondent. 1 

CLERK'S TRANSCRIPT ON APPEAL 

Appeal from the District Court of the Sixth Judicial District of the State of Idaho 

in and for the County of Bannock. 

HONORABLE PETER D. McDERMOTT, District Judge 

Bryan D. Smith C. Tom Arkoosh 
P. 0. Box 5073 1 P. 0 .  Box 32 
Idaho Falls, Idaho 83405 Good ing, Idaho 83330-0032 
Attorney for Plaintiff- Attorney for Defendant- 
Appellant Respondent 
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Date: 1211 512008 

Time: 10:07 AM 

~ w u d i c i a l  District Court - Bannock Cou 

ROA Report 

Page 1 of 11 Case: CV-2005-0001355-OC Current Judge: Peter D. McDermott 

BECO Construction Company, Inc vs. City Of Pocatello, etal. 

BECO Construction Company, Inc vs. City Of Pocatello, J-U-B Engineers, Inc. 

Date Code User 

3/30/2005 NCOC LINDA 

SMlS LINDA 

LINDA 

14 COMP CINDYBF 
DFJT CAMILLE 

313 112005 ATTR CAMILLE 

4/27/2005 NOTC CAMILLE 

NOTC CAMILLE 

AFFD CAMILLE 

NOAP 

ATTR 

SMRT 

LINDA 

CAMILLE 

CINDYBF 

CAMILLE 

511 812005 NOTC CAMILLE 

NOTC CAMILLE 

511 912005 ANSW CAMILLE 

DFJT CAMILLE 

5/26/2005 HRSC CAMILLE 

6/3/2005 NOTC CAMILLE 

User: DCANO 

Judge 

SUPREME COURT APPEAL; Sent file to Sande Peter D. McDermott 
for Limited Clerk's Record 

Summons Issued (3' Peter D. McDermott 

Filing: A1 - Civil Complaint, More Than $1000 No Peter D. McDermott 
Prior Appearance Paid by: Trout Weeks & 
Nemec Receipt number: 001 1142 Dated: 
03/30/2005 Amount: $77.00 (Check) 

Verified Complaint and Demand for Jury Trial. Peter D. McDermott 

Demand For Jury Trial Peter D. McDermott 

Plaintiff: BECO construction Company, Inc Peter D. McDermott 
Attorney Retained Kim J Trout 

Notice of service of BECOS first set of Discovery Peter D. McDermott 
req to JUB; aty Kim Trout for plntfs 

Notice of service of BECOs first set of discovery Peter D. McDermott 
req to the City of Pc;atello; aty Kim Trout for 
plntfs 

Affidavit of service - J-U-B Engineers, Inc. served Peter D. McDermott 
Summons & Complaint, BECO's First Set of 
Discovery Requests, and Notice of Service of 
BECO's First Set of Discovery Requests, to JUB 
Engineers thru Paul Fisk on 4-27-05 

Filing: I1A - Civil Answer Or Appear. More Than Peter D. McDermott 
$1000 No Prior Appearance Paid by: Arkoosh 
Law Offices Receipt number: 0015923 Dated: 
05/06/2005 Amount: $47.00 (Check) 

Notice Of Appearance ; aty Jay Kiiha for Peter D. McDermott 
defendant JUB Engineers, Inc. 

Defendant: J-U-B E~gineers, Inc. Attorney Peter D. McDermott 
Retained Jay Kiiha 

Affidavit of Service- Summons & Complaint and Peter D. McDermott 
Beco's First Set of Discovery Requests to City of 
Pocatello and Notice of Service of Discovery- 
served City of Pocatello thru Rhonda Johnson, 
City Clerk on 4-29-08. 

Notice of service, First set of lnterrog and Req Peter D. McDermott 
for Production of documents to Plntf- by pltf 
BECO thru aty Tom Arkoosh for Def. 

Three day notice of intent to take default: aty Peter D. McDermott 
William Smith for Plntf 

Answer and Demand for Jury Trial- by JUB Peter D. McDermott 
Engineers thru aty ,lay J Kiiha. 

Demand For Jury Trial Peter D. McDermott 

Order- Hearing Scheduled Jury Trial set Peter D. McDermott 
0411 112006 09:OO AM. slMcDermott 5-24-05. 

Notice of service of plntfs resp to defs Jub Peter D. McDermott 
Engineers, lncs firs lnterrog and Req for 
production of Documents- thru Smith aty for 
BECO construction Cppany  



Date: 1211 512008 

Time: 1 0:07 AM 

~ W u d i c i a l  District Court - Bannock Cou 

ROA ~ e ~ o n '  

User: DCANO 

Page 2 of 11 Case: CV-2005-0001355-OC Current Judge: Peter D. McDermott 

BECO Construction Company, Inc vs. City Of Pocatello, etal. 

BECO Construction Company, Inc vs. City Of Pocatello, J-U-B Engineers, Inc. 

Date Code User Judne 

NOTC CAMILLE Notice of service of plntfs Resp to Def Jub Peter D. McDermott 
Engineers, lncs first Interrog, and Req for 
Production of Documents: aty Kim Trout for 
plntf 

Notice of service plntfs Supplemental Resp to Def Peter D. McDermott 
Jub Enginerrs, Inc's 1st set of Interrog. and REq 
for Production; aty William Smith for plntf 

NOTC CAMILLE 

NOTC CHRISTY Notice of Service of Defendant J-U-B Engineers, Peter D. McDermott 
Inc's., Responses to Beco's First Set of Discovery 
Requests to J-U-B; Atty for Def J-U-B Engineers, 
Inc. C. Tom Arkoosh 

MOTN 

AFFD 

BRFS 

HRSC 

MlSC 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

Def JUB Engineers, lncs Motion for Summary Peter D. McDermott 
Judgment, aty Tom Arkoosh for Def. 

Affidavit of Dale Baune in support of Def JUB Peter D. McDermott 
Engineers lncs Motion for Summary Judgment, 

Def JUB Engineers, lncs Memorandum in support Peter D. McDermott 
of Motion for summnry Judgment 

Notice of Hearing- Hearing Scheduled (Motion Peter D. McDermott 
08/29/2005 01 :30 PM) (Arkoosh) 
Def JUB Engineers, lncs Memorandum in support Peter D. McDermott 
of motion for leave to file first supplemental and 
amended Answer; aty Tom Arkoosh for Def. 

Notice of Hearing- Hearing on JUB's motion for Peter D. McDermott 
leave to file first supplemental and amended 
answer- set 8-29-05 at 1 :30 (Arkoosh) 

BECO's Brief in Resp to Jubs Motion for Peter D. McDermott 
Summary Judgment; aty William Smith 

Affidavit of Kenneth C Wright in Opposition to Peter D. McDermott 
JUB Engineers Motion for Summary Judgment, 
aty William Smith fc; plntf 

HRSC CINDYBF 

BRFS 

AFFD 

CAMILLE 

CAMILLE 

Def JUB Engineers lncs Reply to BECOS Brief in Peter D. McDermott 
resp to JUBS Motin for Summary Judgment- by 
DA Arkoosh. 
ME&O- Hearing on Defendant's Motion for Peter D. McDermott 
Summary Judgment and Dfdt's Motion to File 
Amended Answer Held 8-29-05. Defs Motion for 
Summary Judgment is Taken Under Advisement. 
Parties stipulated to the amended answer. s/J 
Mcdermott 8-29-05 

MlSC CAMILLE 

CAMILLE 

DEOP CAMILLE Memorandum Decision, Order and Judgment- Peter D. McDermott 
JUB Motion for Summary Judgment is Denied. 
s/Mcdermott 10-27-05 

Case Status ChangBd: : closed Peter D. McDermott CSTS 

NOTC 

CAMILLE 

CAMILLE Notice of service - Def JUB's first set of Peter D. McDermott 
Supplemental lnterrog to plnE aty Tom 
ARkoosh for Def. 
Notice of Service Plntfs Resp to Def Jub Peter D. McDermott 
Engineers, lncs first set of Supplemental Interrog- 
by PA Smith. 5 

NOTC CAMILLE 



Date: 1211 512008 

Time: 10:07 AM 

~i@udicial District Court - Bannock Cou 

ROA Rep05 

Page 3 of 11 Case: CV-2005-0001355-OC Current Judge: Peter D. McDermott 

BECO Construction Company, Inc vs. City Of Pocatello, etal. 

BECO Construction Company, Inc vs. City Of Pocatello, J-U-B Engineers, Inc. 

Date Code User Judge 

User: DCANO 

NOTC 

NOTC 

AFFD 

NOTC 

NOTC 

HRSC 

ST1 P 

ORDR 

HRSC 

ORDR 

AFFD 

AFFD 

NOTC 

HRSC 

MOTN 

HRSC 

MOTN 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

DCANO 

DCANO 

CAMILLE 

Notice of service - Def JUBs Request for Peter D. McDermott 
Admissions; aty Tom Arkoosh for Def. 
Notice of failure to respond to requests for Peter D. McDermott 
admissions- by dfdt thru DA Arkoosh; 

Affidavit of Daniel Nevala in support of DEf JUB Peter D. McDermott 
Engineers lncs Motion to continue trial; 

Defs JUB Engineers, lncs Motion to continue Peter D. McDermott 
Trial- by DA Arkoosh; 

Notice of Service Plaintiffs Responses to Def Jub Peter D. McDermott 
Engineers, lncs Request for Admission- by PA 
Trout. 

Notice of hearing;- Motion to Continue Trial set Peter D. McDermott 
1-30-06 at 1:15 pm: aty Jay Kiiha for Def. 

Hearing Scheduled (Hearing Scheduled Peter D. McDermott 
01/30/2006 01:15 PM) 

Stipulation to Continue Trial Date; aty Tom Peter D. McDermott 
Arkoosh for Def and, Smith for Pltf. 

Order Resetting Jury Trial- rest for 1-23-07 at Peter D. McDermott 
9:00 am. s/Mcdermott 1-27-06 

Hearing Scheduled (Jury Trial 01/23/2007 09:OO Peter D. McDermott 
AM) 
Order (proposed) that 4-1 1-06 trial date be Peter D. McDermott 
contintued to 1-23-07. s/Mcdermott 1-31 -06 

Affidavit of Thane Smith in support of Def JUB Peter D. McDermott 
Engineers lncs second motion for summary 
judgment, 

Affidavit of Jay Kiha in support of Def JUB Peter D. McDermott 
Engineers lncs second Motion for summary 
judgment, 

Def JUB Engineers,'incs Memorandum in support Peter D. McDermott 
of second Motion for summary judgment, 

Notice of hearing- Dfdt JUB Second Motion for Peter D. McDermott 
Summary Judgment- set 2-27-06 at 1:30 pm: 
(Arkoosh) 

Hearing Scheduled (Motion for Summary Peter D. McDermott 
Judgment 02/27/2006 01:30 PM) 

Def JUB Engineers Inc. second motion for Peter D. McDermott 
summary judgment 

Amended Notice of Hearing; C. Tom Arkoosh, Peter D. McDermott 
Atty for Dfdt. JUB Engineers, Inc- set 3-20-06 at 
1 :30 am. on Second Motion for Summary 
Judgment. 

I 

Hearing Scheduled (Hearing Scheduled Peter D. McDermott 
03/20/2006 01:30 PM); Second Motion for 
Summary Judgment 

Motion to shorten time; aty Kim Trout Peter D. McDermott 

6 



Date: 1211 512008 

Time: 10:07 AM 

~ m u d i c i a l  District Court - Bannock Cou 

ROA Report I. User: DCANO 

Page 4 of 11 Case: CV-2005-0001355-OC Current :'udge: Peter D. McDermott 

BECO Construction Company, Inc vs. City Of Pocatello, etal. 

BECO Construction Company, Inc vs. City Of Pocatello, J-U-B Engineers, Inc. 

Date Code User Judge 

3/7/2006 MOTN CAMILLE Motion to vacate hearing and for enlargement of Peter D. McDermott 
time; aty Kim Trout for plntf 

AFFD CAMILLE Affidavit of Kim Trout; aty Kim Trout for plntf Peter D. McDermott 

3/9/2006 ORDR CAMILLE Order shortening Time- motion set 3-1 3-06 at Peter D. McDermott 
1.30 pm. s/Mcdermott 3-9-06 

311 012006 CAMILLE 

HRSC 

311 612006 AFFD 

AFFD 

AFFD 

AFFD 

RESP 

AFFD 

3/24/2006 NOTC 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

LINDA 

LINDA 

CHRISTY 

3/25/2006 H RSC CHRISTY 

3/31 12006 MOTN CINDYBF 

4/4/2006 RESP CINDYBF 

4/7/2006 ST1 P CINDYBF 

411 712006 INHD CAMILLE 

511 712006 INHD CAMILLE 

Second Amended Notice of Hearing- Dfdts Peter D. McDermott 
Second Motion for Summary Judgment set 
3-27-06 at 1 :30 pm. (Arkoosh) 

Hearing Scheduled (Motion for Summary Peter D. McDermott 
Judgment 03/27/2006 01:30 PM) 

Affidavit of Delynn Ziterkopf Peter D. McDermott 

Affidavit of Billy Berry; aty William Smith for plntf Peter D. McDermott 

Affidavit of Leon Pack ; aty W/ Smith for plntf Peter D. McDermott 

Second Affdt of Kenneth Wright; aty W/ Smith Peter D. McDermott 
for plntf 

BECO's Resp Brief in Opposition to JUB's second Peter D. McDermott 
Motion for sumary jridgment; aty WISmith for 
plntf 

Defendant JUB Engineers, Inc.'s Reply to Beco's Peter D. McDermott 
Brief in Response to JUB Second Motion For 
Summary Judgment; atty Daniel Nevala 

Affidavit of Alan Soderling in Support of Peter D. McDermott 
Defendant JUB Engineers Inc.'s Second Motion 
For Summary Judgment; atty Daniel Nevala 

Third amended notice of hearing; C. Tom Peter D. McDermott 
Arkoosh atty for def J-U-B Engineering- Hearing 
on second motion for summary judgment- set 
4-1 0-06 at 1 : 15 pm. 

Hearing Scheduled (Motion for Summary Peter D. McDermott 
Judgment 0411 012076 01 : 15 PM) 

Plaintiffs Motion to Order Mediation- by pltf Peter D. McDermott 
BECO thru atty Smith. 

Defendant JUB Engineers Response to Plaintiffs Peter D. McDermott 
Motion to Order Mediation- by dfdt thru DA 
Arkoosh. 

Stipulation to Mediate s/PA Smith & DA Newala. Peter D. McDermott 
CH 

Minute Entry & Order- hearing on Dfdts Second Peter D. McDermott 
Motion for Summary Judgment held 4-1 1-06. 
Motion is taken under advisement. Pltfs Motion 
for Mediation will be granted if dfdts is not 
successfull on motion for summary judgment. slJ 
Mcdermott 4-1 0-06 
Memorandum Decision and Order- Dfdts Second Peter D. McDermott 
Motion for Summary Judgment is GRANTED. 
Jury trial set 1-23-07 is vacated. Dfdt awarded 
costs. DA to prepare judgment. s/Mcdermott 
5-1 7-06 7 



Date: 1211 512008 

Time: 10:07 AM 

~i@udicial District Court - Bannock Cou 

ROA Report 

Page 5 of 11 Case: CV-2005-0001355-OC Current Judge: Peter D. McDermott 
$ 

BECO Construction Company, Inc vs. City Of Pocatello, etal. 

BECO Construction Company, Inc vs. City Of Pocatello, J-U-B Engineers, Inc. 

Date Code User 

User: DCANO 

Judae 

MOTN 

MOTN 

MEMO 

MEMO 

ORDR 

NOTC 

AFFD 

MOTN 

HRSC 

MOTN 

AFFD 

AFFD 

NOTC 

MOTN 

CAMILLE 

CINDYBF 

CAMILLE 

CAMILLE 

CINDYBF 

CAMILLE 

CAMILLE 

CAMILLE 

CINDYBF 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CINDYBF 

CAMILLE 

Motion for reconsideration; aty Kim Trout for Peter D. McDermott 
BECO 

Notice of Change of Firm Name and Address- Peter D. McDermott 
show William Smith- Trout, Jones, Gledhill & 
Furhman, 225 N. 9th St Ste 820, PO Box 1097, 
Boise, ID 83701, 208-331-1 170. 

Motion for Attorney',% Fees and Sanctions- by dfdt Peter D. McDermott 
thru DA Arkoosh. 

Memorandum in Support of Motion for Attorney Peter D. McDermott 
Fees and Sanctions- by DA Arkoosh. 

Memorandum of Costs and Fees- by DA Peter D. McDermott 
Arkoosh. 

Judgment- Pltf s Negligence claim entered for dfdt Peter D. McDermott 
against pltf. Pltfs Intentional Interference entered 
for dfdt against pltf. Pltf's breach of contract 
claim, pltf has wldrawn and claim is dismissed. 
Dfdt JUB is prevailing party and is awarded costs. 
SI Mcdermott 6-1 9-06. 

Notice of hearing- motion for attorneys fees and Peter D. McDermott 
sanctions- set 7-1 0-96 at 1 :30 pm; aty Tom 
Arkoosh for Def. 

\ 

2nd Affidavit of Billy Berry; aty Kim Trout Peter D. McDermott 

Renewed Motion for Reconsideration- by BECO Peter D. McDermott 
thru atty Smith. 

Notice of Hearing- Motion for Reconsideration & Peter D. McDermott 
Renewed motion for consideration- Hearing 
Scheduled (Motion 0711012006 01 :30 PM) 
(Smith) 

Memorandum in support of motion for Peter D. McDermott 
reconsideration and renewed motion for 
reconsideration- by PA Smith. 

Motion to disallow cqsts and fees; aty Kim Trout Peter D. McDermott 
for BECO 
Memorandum in support of motion to disallow Peter D. McDermott 
costs and fees- by PA Smith. 

Affidavit of Counsel Regarding Memorandum of Peter D. McDermott 
Costs and Fees- by DA Arkoosh. : 

Memorandum in Opposition to motion for Peter D. McDermott 
reconsideration and renewed motion for 
reconsideration- by DA Arkoosh 

Affidavit of Cam Purchase in Support of Peter D. McDermott 
Memorandum in Opposition to Motion for 
Reconsideration and Renewed Motion for 
Reconsideration- by DA Arkoosh. 
Notice of Oppositiolk to Motion for Attorney Fees Peter D. McDermott 
and Sanctions- by BECO thru PA Smith. 

Motion to Strike- by aty Kim Trout for BECO Peter D. McDermott 

MOTN CINDYBF Motion to Shorten Time- by PA Smith. 
B 

Peter D. McDerrnott 



Date: 1211 512008 

Time: 10:07 AM 

~ a u d i c i a l  District Court - Bannock Cou 

ROA Report 

Page 6 of 11 Case: CV-2005-0001355-OC Current Judge: Peter D. McDermott 

BECO Construction Company, Inc City Of Pocatello, etal. 

BECO Construction Company, Inc vs. City Of Pocatello, J-U-B Engineers, Inc. 

Date Code User Judge 

User: DCANO 

71712006 AFFD CAMILLE 

AFFD CAMILLE 

HRSC CAMILLE 

711 212006 HRSC CAMILLE 

Cz 
AFFD CAMILLE 

HRHD CINDYBF 

711 612006 MOTN CAMILLE 

712812006 MEMO CAMILLE 

713 112006 APSC CAMILLE 

ELLA 

811 112006 DEOP CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE 

Affidavit of Jodi Paoli (Smith) Peter D. McDermott 

Affidavit of William L Smith (Smith) Peter D. McDermott 

Amened Notice of Hearing- Motion for Attys Fees Peter D. McDermott 
and Sanctions- Hearing Scheduled (Motion 
0810812006 02:OO PM) (Nevala) 

Notice of Hearing- Pltfs Motion to Strike & Motion Peter D. McDermott 
to Disallow Costs and Fees- Hearing Scheduled 
(Motion 08/07/2006 02:OO PM) (Smith) 

Affidavit of counsel regarding memorandum of Peter D. McDermott 
costs and fees; 

ME&O- Pltfs Motion for Reconsideration and Peter D. McDermott 
Renewed Motion for Reconsideration held 
7-10-07. Pltf wldrew Motion to Strike and Motion 
to Shorten Time. Pltfs Motion to Reconsider & 
Renewed Motion to Reconsider taken under 
advisement. s1McDermott 7-1 0-06. 

Motion for attys fees and sanctions; Peter D. McDermott 

Memorandum in Opposition to motin to strike; Peter D. McDermott 
aty Tom ARkoosh for Def. 

BECO's Notice of Abpeal- Appealed To The Peter D. McDermott 
Supreme Court; ( NOTICE OF APPEAL FILED, 
CLERKS REC REQ, NO TRNSCRPT IS REQ: 
ALL MONEY WAS PAID $9.00, $86.00 AND 
$1 00.00: ATY KIM TROUT 

Filing: T - Civil Appeals To The Supreme Court Peter D. McDermott 
($86.00 Directly to Supreme Court Plus this 
amount to the District Court) Paid by: Trout, 
Jones, Gledhill Receipt number: 0029267 Dated: 
8/2/2006 Amount: $15.00 (Check) 

Memorandum Decision and Order; J U 6 is Peter D. McDermott 
hereby awarded a total Judgment of $75,398.42: 
J Mcdermott 8-1 0-06 

Memorandum Deckon and Order- Court hereby Peter D. McDermott 
DENIES Becos Motion for reconsideration and 
renewed motion for reconsideration. 
slMcDermott 8-8-06. 
Amended Judgment- forJUB for $75,398.42. Peter D. McDermott 
slMcDermott 8-1 0-06. 
Minute Entry & Order-Hearing held 8-7-06 on Peter D. McDermott 
Pltfs Motion in Opposition to atty fees and dfdt's 
Affidavit regarding attys and Dfdts Motion for 
Sanctions and atty Fees and Sanctions against 
PA. Dfdt's Motion for Sanctions against pltf is 
DENIED. Motion in Opposition and Dfdts Motion 
for Atty Fees is taken under advisement: J 
Mcdermott 8-7-06 

Request for ~dditior:al Transcript- by DA Arkoosh. Peter D. McDermott 

9 



Date: 1211 512008 

Time: 10:07 AM 

~ W u d i c i a l  District Court - Bannock Cou 

ROA Report I. User: DCANO 

Page 7 of 11 Case: CV-2005-0001355-OC Current Judge: Peter D. McDermott 

BECO Construction Company, Inc vs. City Of Pocatello, etal. 

BECO Construction Company, Inc vs. City Of Pocatello, J-U-B Engineers, Inc. 

Date Code User Judge 

MlSC CAMILLE NOTICE OF APPEAL- FILED IN SC, FILED, Peter D. McDermott 
DOCKET #33378, CLERKS REC & REPT 
TRNSCRPT MUST BE FILED ON OR BEFORE 
9-25-06 

Bond Posted - Cash (Receipt 33778 Dated Peter D. McDermott 
911 12006 for 102541.86) 

Motion for stay of execution; aty Kim Trout Peter D. McDermott 

Notification of cash deposit; aty Kim Trout Peter D. McDermott 

BECO1s Amended Notice of Appeal- by PA Smith Peter D. McDermott 

Order staying execution- execution on Amended Peter D. McDermott 
Judgment stayed until further order. IMcdermott 
9-5-06 

CLERK'S RECORD LODGED; 10-30-06 Peter D. McDermott 

FILING OF CLERKS CERTIFICATE- filed in SC Peter D. McDermott 
1 1-2-06. 

RECEIVED PAYMENT OF $1068.75 FROM Peter D. McDermott 
McGRATH, MEACHAM & SMITH FOR CLERK'S 
RECORD ON APPEAL 11-20-06 

mailed clerks record to counsel (Kim Trout1 C Peter D. McDermott 
Tom Arkoosh) 01-3 1-07; to mail to supreme court 
02-28-07 

Arkoosh Law Office called 02-07-07. The Peter D. McDermott 
Request for Additional Transcripts filed on 
08-24-06 by their law firm was not sent to the 
court reporter, Stephanie Davis. The transcript is 
now being prepared. faxed copy of the "Request" 
to Supreme Court, attn Shelley. 

CLERKS RECORD and REPORTERS Peter D. McDermott 
TRANSCRIPT DUE DATES RESET; filed by 
supreme court-- due date 04-1 1-07 

REPORTERS TRANSCRIPT lodged on 2-12-07 Peter D. McDermott 
-- on dfdt's motn for atty fess and sanctions, pltf 
motn to disallow fee? and costs, pltf motn to strike 
affd of counsel on 08-07-06 -- mailed to counsel 
02-12-07. Called Dan Nevela w/Arkoosh Law to 
let him know that the transcripts were being 
mailed as per his request 

"NOTICE OF TRANSCRIPT LODGED" filed by Peter D. McDermott 
supreme court 

Plaintiffs Objection to Settling Record on Appeal Peter D. McDermott 
and Request for Addition to Appellate Record- by 
pltf BECO thru atty Bryan Smith 

Affidavit of Bryan Smith: atty Bryan Smith Peter D. McDerrnott 

mailed CLERKS RECORD and REPORTERS Peter D. McDermott 
TRANSCRIPT to supreme court 

I 0  

BNDC 

MOTN CAMILLE 

CAMILLE 

CAMILLE 

CAMILLE ORDR 

MISC 

MlSC 

CAMILLE 

CAMILLE 

MISC CAMILLE 

MlSC CAMILLE 

MlSC CAMILLE 

211 212007 MlSC 

MlSC 

AMANDA 

AMANDA 

211 412007 MlSC 

311 12007 

AMANDA 

LINDA 

AFFD 

MlSC 

LINDA 

AMANDA 
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BECO Construction Company, Inc vs. City Of Pocatello, J-U-B Engineers, Inc. 

Date Code User 

3/8/2007 ORDR 

NOTC 

HRSC 

311 212007 MI SC 

4/16/2007 INHD 

4/24/2007 

5/25/2007 MlSC 

REMT 

5130/2007 MI SC 

MlSC 

ORDR 

5/31/2007 MlSC 

DCANO 

DCANO 

DCANO 

DCANO 

AMANDA 

CAMILLE 

CAMILLE 

DCANO 

DCANO 

DCANO 

DCANO 

CINDYBF 

DCANO 

User: DCANO 

Judge 

Order; Stephanie Davis, Official court Reporter, Peter D. McDermott 
Shall lodge in the appellate record of this case the 
transcript of the proceedings held before the 
Court on 8-7-6; s/J. McDermott on 3-8-07 

Defendant JUB Engineers, Inc's Objection to Peter D. McDermott 
Reporter's Transcript and Request for Correction; 
C. Tom Arkoosh, Atty for Dfdt. JUB Engineers 

Notice of Hearing- Dfdt JUB Objection to Peter D. McDermott 
Reporters Transcript and Request for Correction- 
set 4-2-07 at 1:30 ph. C. Tom Arkoosh, Atty for 
Dfdts. 

Hearing Scheduled (Hearing Scheduled Peter D. McDermott 
04/02/2007 01:30 PM) Telephonically call for 
Dfdts. Objection to Reporter's Transcript 

CLERKS RECORD and REPORTERS Peter D. McDermott 
TRANSCRIPT received by and filed in supreme 
court 3-7-07. Applt brief due 4-1 1-07. 

Minute Entry & Order- hearing held 4-2-07 on Peter D. McDermott 
JUB Objection to Reporters Transcript and 
Request for Correction. Objection is GRANTED. 
Court reporter to advise whether a correction is 
necessary. slJ Mcdermott 4-2-07 

Letter filed by Steph'anie Davis advising no Peter D. McDermott 
corrections to be made. 

ORDER DISMISSING APPEAL; Counsel had 14 Peter D. McDermott 
days from 4-26-07 to submit Appellant's Brief. If 
the briefs are not submit on time no extension of 
time will be granted for any reason. No 
Appellant's Brief has been filed as of this date, 
therefore, Order Conditionally Dismissing Appeal 
is Affirmed and appeal is Dismissed. 

Remittitur; Order Dismissing this appeal as of Peter D. McDermott 
5-22-07 

IDAHO SUPREME COURT; Transmittal of Peter D. McDermott 
Document, Order Dismissing Appeal 

IDAHO SUPREME ~OURT;  Acknowledgment of Peter D. McDermott 
Receipt - Remittitur 

Order- Based upon the Remittitur from SC, the Peter D. McDermott 
Clerk shall release $80.277.1 1 from funds prev 
deposited to dfdtlresp JUB. Balance to be 
retained until further order. s1McDermott 
5-30-07. 
**SUPREME COURT** Order withdrawing Peter D. McDermott 
orderdismissing appeal and remittitur. This appeal 
shall now proceed. Appellant's Brief shall be on 
or before 35 days from the date of this order, 
5-31 -07 
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ORDR CAMILLE Order - Crts Order releasing $80,277.1 1 to Peter D. McDermott 
Def.lResp (per their request) is hereewith 
Rescinded as the Supreme Court has reinstated 
the appeal. s1Mcdermott 6-1-07 

IDAHO SUPREME COURT; Briefing Resumed - Peter D. McDermott 
Appellant Brief (s). Appellant's Brief must be filed 
7-5-07 

IDAHO SUPREME COURT; Documents filed in Peter D. McDermott 
Supreme Court on 6-5-07, 
Defendant-ResponQent JUB Engineers, Inc. Motn 
for Reconsideration of May 31, 2007 Order 
Withdrawing Order Dismissing Appeal and 
Remittitur; Memoramdum of Law in Support 

IDAHO SUPREME COURT; Document Filed with Peter D. McDermott 
supreme court on 6-1 9-07. Appellant's Response 
to Respondent's Motn. for Reconsideration of 
May 31,2007 Order withdrawing order dismissing 
appeal and remittitur. 

IDAHO SUPREME COURT; Briefing Due Dates Peter D. McDermott 
Suspended until further notice. 

ORDER (from Supreme Court) DENYING Peter D. McDermott 
MOTION FOR RECONSIDERATION OF MAY 
31,2007 ORDER WITHDRAWING ORDER 
DISMISSING APPE3L AND REMITTITUR IS 
HEREBY denied. 

ORDER(from Supreme Court) GRANTING Peter D. McDermott 
MOTION FOR SUSPENSION OF BRIEFING 
SCHEDULE OR ALTERNATIVELY FOR 
EXTENSION OF TIME TO FILE APPELLATE 
BRIEF. 

IDAHO SUPREME COURT; Acknowledgment of Peter D. McDermott 
Receipt of opinion signed and mailed back to SC 
on 5-5-08. 

IDAHO SUPREME COURT; Opinion filed 5-2-08 Peter D. McDermott 
Summary Judgment order is AFFIRMED. FEE 
AWARD IS VACATED. 

Motion for release c? cash deposit; aty Bryan Peter D. McDermott 
Smith for plntf 

Motion to shorten time; aty Bryan Smith for plntf Peter D. McDermott 

Affidavit of BJ Driscoll; aty Bryan Smith for plntf Peter D. McDermott 

Notice of Hearing- Hearing Scheduled (Motion Peter D. McDermott 
06/09/2008 01 :30 PM) 

IDAHO SUPREME COURT; Acknowledgment of Peter D. McDermott 
Receipt - Remittitur. Signed and mailed back to 
SC on 5-30-08. 

REMITTITUR; Opinion filed 5-2-08 is now final. Peter D. McDermott 

MlSC 

MlSC 

DCANO 

DCANO 

MlSC DCANO 

MlSC 

MlSC 

DCANO 

DCANO 

MlSC DCANO 

MlSC DCANO 

DCANO MlSC 

MOTN CAMILLE 

MOTN 

AFFD 

HRSC 

CAMILLE 

CAMILLE 

CAMILLE 

MlSC DCANO 

REMT DCANO 



Date: 1211 512008 

Time: 10:07 AM 

Page 10 of 11 

~ w u d i c i a l  District Court - Bannock Cou 

ROA Report 

Case: CV-2005-0001355-OC Current Judge: Peter D. McDermott 

BECO Construction Company, Inc vs. City Of Pocatello, etal. 

BECO Construction Company, Inc vs. City Of Pocatello, J-U-B Engineers, Inc. 

Date Code User Judge 

User: DCANO 

6/4/2008 AFFD CAMILLE 

MEMO CAMILLE 

CAMILLE 

MEMO CAMILLE 

CAMILLE 

MEMO CAMILLE 

BRFS CAMILLE 

1 1/3/2008 ORDR CAMILLE 

MlSC 

MlSC 

DCANO 

DCANO 

DCANO 

Affidavit of Daniel Nevala in support of Peter D. McDermott 
Memorandum in opposition to motion for release 
of cash deposit; aty Daniel Nevala for def JUB 
Engineers, Inc. 

Memorandum in opposition to motion for release Peter D. McDermott 
of cash deposit; aty Daniel Nevala 

Minute Entry & Order- Hearing held 6-9-08 on Peter D. McDermott 
Pltfs Motion to Release Cash Deposit. Court 
advised atty fee issued had been remanded to 
this court by SC. Ordered each atty shall file a 
simultaneous brief Q ~ I  the atty fee issue w/ the 
court on 6-23-08: Plntfs motion for release of 
cash deposit is Taken Under Advisement: J 
Mcdermott 6-1 2-08 

Memorandum Decision and Order- Court Denies Peter D. McDermott 
BECO's motion for release of cash deposit, 
because this court has been ordered to determine 
and award the fees JUB incurred in defending 
BECO's contract claim, it would be inappropriate 
to release the cash deposit forthwith, after a final 
judgment awarding the proper fee award has 
been issued, this court will release any remaining 
balance of the cash deposit to BECO's counsel 
as requested: J Mcdermott 6-12-08 

Memorandum in support of determination and Peter D. McDermott 
award of attorney fees to defendant; aty Daniel 
Nevala for def 

Memorandum of fees; aty Daniel Nevala for def Peter D. McDermott 
JUB 

Brief in opposition to an award of attorneys fees; Peter D. McDermott 
aty Bryan Smith for plntf 
Memorandum Decision and Order; Cash Bond of Peter D. McDermott 
($102,541.86) Bannock County Auditor shall, 
from said funds, remit a check in the sum of 
($41,140.00), to counsel for JUB, David A Nevala, 
and remit the balance of said fund, including 
interest, to counsel for BECO, Bryan Smith: J 
Mcdermott 10-29-04 

Filing: T - Civil Appeals To The Supreme Court Peter D. McDermott 
($86.00 for the Supreme Court to be receipted via 
Misc. Payments. The $1 5.00 County District 
Court fee to be inserted here.) Paid by: Bryan D. 
Smith Receipt number: 0042723 Dated: 
11/14/2008 Amount: $15.00 (Check) For: BECO 
Construction Company, Inc (plaintiff) 
IDAHO SUPREME COURT; Order Denying Peter D. McDermott 
Verified Petition for Writ of Mandamus. 
Notice of Appeal- by Plaintiff BECO Construction Peter D. McDermott 
thru Bryan D. Smith. 
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11/14/2008 MlSC DCANO Received $15.00 check 7396 for Appeal Fee, Peter D. McDermott 
$200.00 check 7397 for Clerk's Record. Bryan D. 
Smith sent a $86.00 check that I returned 
because it was made payable to Supreme Court. 
I notified his office and they are sending a new 
check made payablo to Bannock County for the 
fee. 

MlSC DCANO CLERK'S CERTIFICATE OF APPEAL; Signed Peter D. McDermott 
and Mailed to Counsel on 11-14-08. 

1 111 712008 DCANO Miscellaneous Payment: Supreme Court Appeal Peter D. McDermott 
Fee (Please insert case #) Paid by: Bryan D. 

, k $  
Smith Receipt number: 0043031 Dated: 

t 11/17/2008 Amount: $86.00 (Check) 
,L\ ' 

MlSC DCANO Received $86.00 Supreme Court Fee from Bryan Peter D. McDermott 
D. Smith check 7472 on 1 1-1 7-08. 

11/21/2008 CINDYBF Bond converted per Judge McDermott's Order- Peter D. McDermott 
$41,140.00 ck 460925 mailed to David Nevala, 
PO Box 32, Gooding, ID 83330 & $61,401.86 to 
Bryan Smith, PO Bcy~ 50731, Idaho Falls, ID 
83405. CH 

12/1/2008 MlSC DCANO IDAHO SUPREME COURT: Notice of Appeal Peter D. McDermott 
received in Sc on 1 1-1 7-08. Docket No. 
#35873-2008. Clerk's Record must be filed in SC 
by 1-23-09. 

1/6/2009 MlSC DCANO Request for Additional Reporter's Transcript for Peter D. McDermott 
Supreme Court Appeal; Daniel A. Nevala, Atty for 
JUB Engineers, Inc. 



Bryan D. Smith, Esq., ISBN 441 1 
B. J. Driscoll, Esq., ISBN 7010 
McGRATH, SMITH & ASSOCIATES, PLLC 
P. 0 .  Box 5073 1 
4 14 Shoup Avenue 
Idaho Falls, Idaho 83405 
Telephone: (208) 524-073 1 
Telefax: (208) 529-4 166 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 

BECO CONSTRUCTION COMPANY, 
INC., an Idaho corporation, 

Plaintiff, 

THE CITY OF POCATELLO, J-U-B 
ENGINEERS, INC., and DOES 1 - 15, 
Whose true names are unknown, 

Defendants. 

) 

1 Case No. CV-05-1355 OC 
) 
1 MOTION FOR RELEASE OF 
) CASH DEPOSIT 
1 
1 

) 

COMES NOW Plaintiff, BECO Construction Company, Inc. ("BECO"), by and 

through counsel of record, and pursuant to Idaho Appellate Rule 13(b)(15) and 48 and 

Idaho Rules of Civil Procedure 67 and 79(e) hereby moves the court for an order 

releasing the plaintiffs cash deposit in the principal amount of $1 02,541 36 ,  plus interest 

as has accrued and as allowed by law, and directing the immediate payment of said 

principal and interest to the McGrath, Smith & Associates, PLLC Trust Account. 

This motion is made on the grounds and for the reasons that on September 1, 

2006, as part of its motion for stay of execution on appeal, BECO deposited with the 

clerk of the court a cashier's check numbered 361 78 in the principal amount of 

MOTION FOR RELEASE OF CASH DEPOSIT - Page 1 
F:\CLIENTS\BDS\7735\Pleadings\0014 Motion.Release.Cash Deposit.doc 
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$102,541.86 and directed the clerk of the court to place the funds in an interest bearing 

account. The appeal has now been resolved by the Supreme Court of Idaho in 2008 

Opinion No. 59, Docket No. 33378, cited as 08.10 ISCR 462, filed May 2, 2008. As the 

appeal has been resolved, the court should now release the funds BECO posted as 

security to stay execution pending appeal. 

This motion is based on this Motion, the Notice of Hearing, the Motion to Shorten 

Time, and the Affidavit of B. J. Driscoll filed concurrently herewith and the court's 

records and files herein. 

Plaintiff requests oral argument on said motion. 

DATED this a day of May, 2008. 

McGRATH, SMITH & ASSOCIATES, PLLC 

~ % o r n e ~ s  for Plaintiff 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this dp day of May, 2008, I caused a true and 
correct copy of the foregoing MOTION FOR RELEASE OF CASH DEPOSIT to be 
served, by placing the same in a sealed envelope and depositing in the United States 
Mail, postage prepaid, or hand delivery, facsimile transmission or overnight delivery, 
addressed to the following: 

t jX"*SxMA1L 
C. Tom Arkoosh, Esq. 
Arkoosh Law Offices, Chtd. 

[ ] Overnight Delivery P. 0 .  Box 32 
[ ] Hand Delivery 301 Main Street 

Gooding, Idaho 83330-0032 

MOTION FOR RELEASE OF CASH DEPOSIT - Page 2 
F:\CLIENTS\BDS\7735\Pleadings\0014 Motion.Release.Cash Deposit.doc 
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In the Supreme Court of the State of Idaho 

BECO CONSTRUCTION COMPANY, INC., 1 
1 

Plaintiff-Appellant, 1 REMITTITUR 

v. 

J-U-B ENGINEERS, INC., 

Defendant-Respondent. 

1 
1 NO. 33378 
1 

TO: SIXTH JUDICIAL DISTRICT, COUNTY OF BANNOCK. 

The Court having announced its Opinion in this cause May 2, 2008, which has 

now become final; therefore, 

IT IS HEREBY ORDERED that the District Court shall forthwith comply with 

the directive of the Opinion, if any action is required; and, 

IT IS FURTHER HEREBY ORDERED that inasmuch as no memorandum of 

costs was filed, costs on appeal awarded to Respondent are hereby waived. 

DATED this 21$ay of May, 2008. 

% p b  F* 
Clerk of the Supreme ddurt 

STATE OF IDAHO 

cc: Counsel of Record 
District Court Clerk 
District Judge 



C. Torn Arkoosh, ISB ff2253 
Daniel A. Nevala, ISB #6443 
CAPITOL LAW GROUP, PLLC. 
301. Main Street 
Post Office Box 32 
Boise, ID 83701-2598 
Telephone: (208) 934-8872 
Facsirni1.e: (208) 934-8873 

CAPITOL LAW G@ PAGE 06/19 

Attorneys for Defendant J-U-B Engineers, Inc. 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, JN AND FOR THE COUNTY OF BANNOCK 

BECO CONSTRUCTION COMPANY, ) 
INC., ~JI Idaho corporation, 1 

1 Case No. CV 05-1355 OC 
Pl.aintiff, ) 

v. 
1 
) AFFIDAVIT OF DANIEL A. NEVALA 
) IN SUPPORT OF MEMOUNDUM IN 
1 OPPOSITION TO MOTION FOR 

J-U-B ENGINEERS, JNC., 1 RELEASE OF CASH DEPOSIT 
) 

Defendant- ) 

STATE OF IDAHO ) 
)ss. 

County o f  Ada 1 

Daniel A. Nevala, being first duly sworn upon his oath and upon. 1n.j.s personal 

h.owl.edge and belief, deposes and states: 

1. I am counsel for the defendant in the above-captioned matter. 

2. Attached to this Affidavit as Exhibit "A" is a true and correct copy of the 

Reporter's Transcript for the hearing before the Honorable Peter D. 

McDemott on August 7,2006 in. this case. 

1 9  
AFFIDAVIT OF DANIEL A. NEVALA IN SUPPORT OF M E M O W R U M  IN 
OPPOSTTfON TO MOTION FOR RELEASE OF CASH DEPOSIT - Page 1. 



CAPITOL LAW G 

F) 

Respectfully Submitted, 

7 

DATED this d L d a y  of&& , 2  d+7d 

Attorney for Defendant J-U-B Engi.n.eexs, Inc. 

SUBSCRIBED AND SWORN to before me this '-!-day of June, 2008 

Residing a<%-- \ 
My Commission Expires: 51 6 b q  

AFFIDAVIT OF DANIEL A. NEVALA IN SUPPORT OF M E M O W D U M  IN 
OPPOSITION TO MOTION FOR RELEASE OF CASH DEPOSIT - Page 2 

PAGE 07/19 



CAPITOL LAW GW@ PAGE 02/19 

CERTIFICATE OF SERVICE 

1 hereby certify that on the day of June, 2008, I served a true and correct 
copy of the foregoing document on the person listed below, in the manner .hdi.cated 

Bryan D. Smitb. United States Mail, Postage Prepaid 
McGrath, Smith & Associates, PLLC - Overnight Courier 
Post Office Box 5073 1 Via Facsimile 
4 14 Shoup Avenue Hand Delivered 
Idaho Falls, Idaho 83405 
Facsimile: (208) 529-4166 

AFFIDAVIT OF DANIEL A. NEVALA IN SUPPORT OF MEMORANDUM IN 
OPPOSITION TO MOTION FOR RELEASE OF CASH DEPOSIT -Page 3 
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IN THE DISTRICT COURT OF THE S I X T H  JUDICIAL DISTRICT 

I 08 THE STATE O F  IDAHO, IN AND FOR THE COUNTY OF BANNOCK 

--000-- 

BECO CONSTRUCTION COMPANY, INC., ) 
an Idaho Corporation, ) 

1 
P l a i n t i f f ,  ) 

) 
vs . ) Cage No. 

) C v 0 5 - 1 3 5 5 0 C  
) 

J . U . B .  ENGINEERS, INC., ) 
1 

Defendant. ) 

------------I_------------------ 1 

The above-entitled matter came on for h e a r i n g  
on the dates and times indicated herein at the 
Bannock ,County Courthouse, Pocatello, Idaho. 

BEFORE: The Honorable PETER D. MCDERMOTT 

APPEARANCES: 

For the Plaintiff: William Smith, E s q .  
TROUT, JONES, GLEDHILL, 
FUHRMAN, P.A. 
Attorneys at Law 
225 N .  9th Street, Ste. 8 2 0  
Boise, Idaho 83701 

For 'the Defendant: Tom Arkoosh, Esq. 
ARKOOSH LAW OFFICES, CHTD. 
Attorneys at Law 
301 Main Street 
Gooding, Idaho 83330 

.COURT REPORTER'S TRANSCRIPT OF PROCEEDINGS 



PAGE 101'19 

I N D E X  

PAGE LINE 

MONDAY, AUGUST 7 ,  2 0 0 6  

Deft's Mot. for A t t y  Fees & Sanctions; 
Plntfls Mot. to Disallow Fees & Costs; 
Plntf'a Mot. to Strike A f .  of Counsel. 

JOHN BAILEY 
Direct Ex, - Mr. Arkoosh 
Cross-Ex. - Mr. Smith 
F u r t h e r  C r o s s  - Mr. Smith 
~ e d i r e c t  Ex. - Mr.. Arkoosh 
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L BECO V. JUB 

7 
POCATELLO, XDmO;  XQNPEY, AUUUBT 7 ,  2 0 0 6  

2 8 1 3 0  A.M. 
3 - -000-- ,  
4 
5 THE COURT: ALL r i g h t .  
6 Let ' 3  take up BECO Construction versus 
7 JUB Engineers. 
8 MR. ARKOOOSH: Good afternoon, 
9 Your Honor. 

10 THE COURT: Good afternoon. 
11 MR. ARKOOOSH:. Tam Arkaosh appearing 
12 f o r  J.U.B. 
13 MR. SMITH: U iL l iam Smith appearing 
14 f o r  BECO Construct ion Compeny. 
15 THE COURT: Yes, Mr. Smith. Thanke. 
16 we're here f o r  hearing on defendant's 
17 motion f o r  a t torney 's  fees and sanctions and 
18 p l a i n t i f f ' s  motion t o  d i s a l l o u  feea and castc and 
19 p l e i n t i f f l s  motion t o  s t r i k e  the a f f i d a v i t  o f  
20 counael regarding the  memorandum a f  fees and 
21 costs. 
22 So, I suppose, l e t ' s  take up f i r s t  - -  
23 1 auppoae we ought t o  take up, f i r a t ,  the motion, 
2L t o  s t r i k e  the a f f i d a v i t ;  okay? 
25 MR. SMITH; Thank you, Your Honor. 

8 
1 This f s  a ve ry  simple motion. We j~ la t :  
2 b e l i e v e  thar  the e f f i d a v i t  t h a t  was f i l e d  on or 
3 about J q l y  3rd, 2006, i s  nor relevant; i t  doeanlt 
4 s t a t e  t h a t  the b f l l f n g  en t r ies  are t r u e  and 
5 correct .  It doesn' r s t a t e  t h e t  tha t  time uas 
6 a c t u a l l y  incurred. It doesn't  s t a t e  tha t  the 
7 statements made fn the  memorandum o f  costs ere 
8 t r u e  and correct.  And on t h a t  beale, ue ~ o u l d  
9 ask t h a t  the a f f l d a v i t  o f  counsel be 

10 disregarded. 
11 THE COURT: A l l  r i g h t .  ' Thank you 
12 very  much, Rr. smlth. 
13 M r .  Arkoosh? 
15 MR. ARKOOOSH: l f  f t please your Honar, 
15 counsel potnted out  - -  and probably co r rec t l y  
16 so - -  under Rule 54, n o t  under 12-120 but  under 
17  Rule 54, tha r  i t  had t o  be a f f i e d  on the 
18 memorandum of costa. 
19 We were s t i l l  u i t h i n  the  fourteen days. 
20 f adopted the memorandum of caets and fees i n  i t  
21 e n t i r e l y  end a f f l e d  it, so i t s  relevance - -  or the 
22 o b j e c t f o n , i e n l t  wel l- taken. 
23 THE COURT: A L L  r i g h t .  Thank you. 
24 Mr.  Smith? 
25 MR. SMITH: Ue j u s t  esk tha t  you look 

10 
1 motion t o  d isa l low the fees a lso  a t  t he  same 
2 time. 
3 I th ink  before ue do, 'though, 
I, M r .  Arkoosh, on what bas i s  .are you claiming 
S at torney 's  fees? 
6 MR. ARKOOOSH: Your Honor, as 'set our in  
7 the memorandum o f  costs and fees. 
8 THE COURT: .Yeeh. 1 read that,  but 
9 under 12-120(3), how does t h i s  case f l t  On there, 

10 do you think? 
11 MR., ARKOOOSH: This was e contract 
12 claim, Your Honor, t h s t  ue had t o  b r i e f ,  thac 
13 brought i t  t o  hearing f o r  sumnary judgment, and 
14 i t  was e contract  f o r  aarvlcea. And t h a t ' s  
15 d i r e c t l y  under 120(3). 
16 THE CWRT: Now, your conrrect  i a  wi th  
17 the C i t y  of Pocete l lo  though7 
18. MR. ARKOOOSH: C o r r e c ~ .  And they sued 
19 us on t h a t  contract.  
20 THE COURT: But you don ' t  have a 
21 contract  w i t h  them7 
22 MR. ARKOOOSH: We do not., They sued 
23 us. And the  f i r s t  element they have t o  shou 
24 i s  contract.  And we f i l e d  sumnery judgment 
25 on r h a t  element, and rhey dfsmisssd the day o f  

11 
1 the hearing. 
2 Tha sumnary judgment - -  there are 
3 two ldaho Supreme Court cases - -  I d i d n ' t  r e a l f z e  
t there uas a quest ion i n  Your Honor's 
5 mind - -  there a r e  two Idaho Supreme Court cases 
6 rhe t  say t h e t  I f  you show rhe contract  doesn't 
7 e ~ i s t ,  rhat  i s  winning a 12-120(3) c la im f o r  the  
B contracr amoimt, Your Honor. 
9 MR. SMITH: Your Honor, there i s  no 

10 12-120(3) request i n  the motion +or  memorandum o f  
11 costs and fees. There i s  12-123, f r i v o l o u s  and 
12 Rule 11 and 56(g) - -  but no 12-120. 
13 MR. ARKOOOSH: That i s  i n  the 
It  memorendurn o f  costs end fees, Your Honor. There 
15 are two separata appl icat ions here. One i s  the 
16 memorandum o f  casts and fees, and the other i s  
17 costs end fees and sanct ions under a se r ies  o f  
18 statues end ru les  the t  re have t o  - -  
19 THE COURT: Let  me get something 
20 s t r a i g h t  here before we go too much fur ther .  
2 1 The Court C E  gojng t o  - -  end i t  w i l l  
22 be fo l loued  up w i th  a u r l t t e n  dec is ion - -  the 
23,Court i s  going t o  deny the Motion t o  Reconsider. 
24 f i l e d  by Beco, the p l a i n t i f f ,  so judgment w i l l  be 
25 entered f o r  JOB Engineers and JUB Engfnecrs w i l l  

L 9 
1 very  c a r e f u l l y  s t  the  a f f i d a v i t  a f  counsel and 
2 the statements contained there in  t h s t  he d i d  swear 

r 3 ro. 
4 Ha swears rhnt the basis f o r  cornputstion 

. k 5 o f  the fees were, b u t  he doesn't  i a y  those fees 
6 uers incurred; t h a t  those are h i s  b i l l i n g  
7 statements; that  W ~ E  the  t ime expanded; he just  

f 8 says the  besis f o r  computation, and on tha t  basis, 
9 he hasn ' t  l a i d  the foundation f o r  asking f o r  e l l  

. b 10 o f  those fees, Your Honor. 
11 THE COURT: A l l  r i g h t .  
12 With regard to. the memorandum l e t t e r  o f  

t 13 fees .and costs f i l e d  w i th  counsel, I ' m  going t o  
14 deny the motion t o  s t r i k e .  

. h 15 The ldeho Appel late Court has held 
16 f n  CAMP vereus JIMINEZ (phonetic) 107 ldeho 878, 
17 even a f a i l u r e  to  v e r i f y  B memorandum o f  costs 

t 78 and actorne Is  fees, i r  renders i t  on t imely  
19 ob)ectfon, gut does n o t  render i t  j u r i r d i c r i o n a l l y  
20 defec t i ve .  
21 1 th ink  the  way i t  has been f i l e d ,  
22 1 guess, meets the standard so - -  deny the  motlon 
'23 t o  s t r i k e .  
24 So Let 's  take up your motion f o r  

. A 25 a t to rney  feea. And uelL l  take up the p l a l n t f f f l s  

12 
1 be the p r e v a i l i n g  party. 
2 Okay. Nou, es fa r  ax at torney fees go, 
3 though, i n  the memorandum o f  fees and casts on 
6 the second pege, you're requesting at torney fees 
5 under 12-120(3) and 12-121 i n  c o n l ~ n c t i o n  w i th  
6 Idaho C i v i l  Rules o f  Procedure 5 4 ( e ) ( l ) ;  
7 r i g h t ?  
8 MR. ARKOOOSH: Yes, Your Honor. 
9 THE COURT: Okay. 

10 So, again, how do you bel ieve t h i s  f a l l s  
12 i n t o  12-120(3)? 
12 MR. ARKOOOSH: The f i r s t  count i n  
13 the Complaint was f o r  contract,  12-123 states 
1L tha t  i f  you p r e v a i l  i n  a contract c la im and 
15 i t  i s  a c o l l e c r i o n  contract  fo r  services, teeving 
16 out the in tervening Language, which t h i s  was 
17 prec ise ly ,  than i t ' s  under 12-120. 
1 8 The cases go on t o  s t a t e  t h a t  if 
19 the gravamen o f  the eaoe i s  contract,  then 
20 you're en t i tLed  t o  recovery o f  fees under 
21 12-120(3). 
22 THE COURT: Well, t h i s  I s n ' t  a case 
23 tha t  would recover on 8 conrract, though, 
2L I s  i t ?  2524 MR. ARKOOOSH: Yes, Your Honor. 

- - .  - .  



PAGE 12/19 

BECO V .  JUB 

1 We were sued i n  contract  f o r  recovery. 
2 THE COURT: Uel\, you uere sued 
3 for  i n t e n t i o n a l  in ter ference r i t h  contract.  
4 MR. ARKOOosH: Ue were sued i n  three 
5 counts - - con t rac t .  negl  igence end In tenr ione l  
6 in ter ference i n  contract  - -  
7 THE COURT: But t h a t ' s  the contrect 
8 rha t  BECO had w i th  the  C i r y  of Pocatel lo? 
9 MR. ARKOOOSH: Correct. I t  ues the 

10 wong p l a i n t i f f ,  We d i d n ' t  have a contract,  
11 but  we were, indeed, sued upon contract.  
12 THE COURT: Well, so you got a n y t h ~ n g  
13 e lse you want t o  say on tha t?  
14 MR. ARKOOOSH: Not on the contract 
15 claim, Your Honor. 
16 THE COURT: Okay. 
17 Then on 12-121, in order t o  be 
18 e n t i t l e d  t o  - -  i n  order t o  be e n t i t l e d  t o  attorney 
19 fees under t h a t  s t a t u t e  o r  provision, t h i s  Court 
20 would have t o  f f n d  tha t  BECO brought - -  pursued 
21 the lawsui t  f r i v o l o u ~ l y ,  without foundation, 
22 before you would be e n t i t l e d  t o  at torney feos 
23 under rha t  section: r i g h t 7  
24 MR. ARKDOOSH: That's correct,  
25 Your Honor. 

'I L 
1 THE COURT: So youare asking f o r  
2 at torney fees under both rect ions? 
3 MR. ARKOOOSH: Only on the contract 
4 por t ion.  And I haven't  d i v ided  the fees, but us 
5 d i d  ask f o r  that  because up to  the f i r s t  sumnary 
6 judgment, tha t  Ma6 p a r t  and parcel under 12-121 
7 under the memorandum of costs and fees. 
8 And under Rule St, i t ' s  f o r  a f r i v o l o u s  
9 act ion, Your Honor. And f o r  the  ef f i rmar ive 

10 motion f o r  sanctions i n  t h j s  case, we have asked 
11 for et torney fees end senctians against bath the 
12 p a r t y  end counsel under 12-123 and Rule 11, 
13 Your Honor- 
15 And I t h i n k  that  the shoulng i s  
15 very, very s i m i l e r  f o r  12-121 and the  
16 a f f i rmat i ve  c la im f o r  sanctions. The on ly  
17 d i f ference t h a t  1 can see in 123 i s  you can 
10 also c o l l e c t  sanct ions f o r  f a i l u r e  KO proper ly  
19 invest igate.  
20 THE COURT: Well, I guess, f i r s t  af 
21 a l l ,  as the p r e v a i l i n g  parry, you're e n t l t l e d  
22 t o  your costs. And the way your costs bere s a t  
23 out, I cen ' t  make headd o r  t a i l s  out o f  whether 
2L you're asking - -  which ones ere costs as B metrer 
25 o f  r i g h t ,  uhich are d isc re t ionary  costs - -  other 

15 
1 than your f i l i n g  fee. 
2 MR. ARKOOOSH: I concur wi th  that,  
3 Your Honor. I t h i n k  there has been a f a i l u r e  t o  
4 icernize chose. And 1 th fnk they got backwards i n  
5 the memorandum what was d iscret ionary and what 

uas nondiscret ionary. I think thar 's  
7 backward. 
8 THE COURT: Okav. 
9 So - -  going t o  i u a r d  you your costs 

10 incurred as e macter o f  r f g h t  fo r  f i l i n g  fee o f  
11 8L7 end t h e t 1 s  i t .  
12 And the others were not  set out 
13 properly,  I don' t  chink. 1 don't  havo' n c lue  
1L uhat the L i t i g a t i o n  Document Group i s .  Youlre 
15 asking f o r  payment on that.  Must be - -  I don' t  
16 know what i c  i s  - -  bu t  coples and postage and 
17 a l l  o f  tha t  s t u f f .  I ' m  not golng K O  award you 
18 casts  on that.  
19 , MR. ARKOOOSH: Yes, Your Honor. 
20 THE COURT: So give you 847 bucks. 
21 'MR. ARKOOOSH: Yea, Your Honor. 
22 THE COURT: But you should - -  in your 
23 cost b i l I ,  you should put  out costs incurred as a 
24 matter of r i g h t  and s t a t e  what they are, and then 
25 you should put  d isc re t ionary  costs and s t a t e  what .. 

1 they are. 
2 MR. ARKOOSH: I agree. That was nor 
3 c o r r e c t l y  set  out. 
4 THE COURT: A l l  r i g h t .  
5 So w e ' l l  g ive you $47 f o r  a f i l i n g  
6 fee. 
7 And another t h i n g  before you get i n t o  
8 a f i  t i n g  fee, you got a bunch o f  fees hara 
9 charged t o  the l i t i g a t i a n  w l th  BECO and the City 

10 of Pocatc l lo ,  whfch was rect led,  bur 1 don ' t  t h i n k  
11 i t  should be i n  th i s ,  should i t 7  
12 MR. ARKOOOSH: We were nor invotved 
13 i n  t h i ~  case, Your Honor. Those are charged t o  
14 t h i s  case. BECO versus the Cf ry  of Pocatel lo i s  
15 nat an actian i n  which JUB was involved. 
16 THE COURT: Well, Let I s  'see, there 's  
17 q u i t e  a few of them here. You got 5/26 l e r t e r  
18 t o  Pocatel l o  counsel. There i s  no Pocetel l o  
19 counsal, , i s  there? 
20. MR. ARKOOSH: I f  I might explain? 
21 THE COURT: Then on thc next page 
22 you got - -  telephone c a l l  t o  attorney, C i t y  o f  
23 Pocetel lo. 
2L MR. ARKOOOSH: Correct. 
25 THE COURT: E-mail  Bybae end 
- - - 

17 
1 RE: City/BECO sett lement. 
2 Next down, correspondence wi th  c l i en ts .  
3 telephone c a l l  f o r  C i t y  of Pocatel lo. 
4 ~ o x t  doun L i t t l e  b i t  - -  phone c a l l  w i th  
5 c l i e n t ,  K i r k  Bybee, Ci ry .  And - -  
6 MR. ARKOOOSH: Correct. 
7 THE COURT: Okay. 
8 How do you f i g u r e  t h a t . o u r  t o  be charged 
9 t o  these guys in t h i s  l a ~ s u i  t? 

10 MR. ARKOOOSH: Your Honor, i n  the 
11 memorandum I n  opposi t ion t o  at torney fees f i l ed ,  
12 one of the things c i t e d  by  counsel f o r  BECO i s  the  
13 fac t  they were able t o  s e t t l e  t h e i r  case n i t h  
14 Pocatel lo. And they used tha t  aa an argument 
15 rhat  t h i s  was not  a f r i v o l o u s  leusu i t .  
16 Ue d f d  a great  deal of i nves t fga t ion  
17 u i t h  the Pocate l lo  Developnent Author i ty ,  wi th  the  
18 Ci ty o f  Pocatel lo, end discovery t o  t r y  and f i g u r e  
19 out why rs were being aued. 
20 Those c a l l s  were on t h i s  case. 
21 We're n o t  i n  the BECO versus Pacate l lo  case o r  
22 vice-versa. Ue were j u s t  t r y i n g  t o  lea rn  what 
23 was going on, and we c o u l d n ~ r  t e l l  tha t  from the  
24 Complaint. And we d i d n ' t  get discovery as 
25 Your Honor knows, u n t i  l l a t e r  i n  t h i s  case. 

18 
1 THE COURT: Well, l e t  me ask you th is :  
2 O n  pege throe, the t h i r d  item doun, 
3 I n f t f a l  research end review regarding C f t y  of 
4 Pocate l lo  tax tncrcmcnt f inancing and c o n u n i t y  
5 developnent comnission. 
6 MR. ARKOOOSH: Yes, Your Honor. 
7 THE COURT: $112 bucks - -  what i s  tha t  
- . -. . 
9 MR. ARKOOOSH: That i s  t o  learn about 

10 the three-way contract  tha t  we were being sued 
11 under. 
12 We were t r y i n g  t o  f i g u r e  out why 
13 t h i s  contract  was u i t h  Pocete l lo  Developm~nt 
1L Authori ty,  who Pocatel l o  Development Author i ty  
15 uaa, and ws were t r y i n g  ca l e a r n  whether or nor 
16 the a l legat ions i n  the complaint uere t r u e  - -  tha t  
17 we had a contrecr u i t h  the cantrnctor.  Because 
18 tha t  i s  the usual way - -  
19 THE COURT: Well, you had a copy of 
20 the contract,  d i d n ' t  you? 
2 1 MR. ARKOOOSH: Ue did, Your Honor. 
22 THE COURT: I mean the contract says 
23 what i t  says; r f g h t ?  p :: d5 MR. ARKOOOSH: 1 doer, Your Honor. V\ , , > 

THE COURT: So whet d i f fe rence  does 
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19 
1 a l l  o f  t h a t  orher s t u f f  make7 
2 MR. ARKOOOSH: U e l l ,  a t  the time r e  
3 f e l t  i t  was important, Your Honor. We mere 
4 t r y l n g  t o  Learn t h e  parameters of the case based 
5 upon uhat was going on i n  the a l legat ions o f  the 
6 Complaint. 
7 Ue d t d n l t  b r i n g  t h i s  Complaint. 
8 Ue d i d n ' t  r a i s e  t h i s  confusion. Ue jus t  had 
9 ro s o r t  i t  out.  That1s why we're here esking fo r  

10 fees. 
11 J t  may look broader than i t  needs t o  
12 be, Your Honor. But Your Honor he; t o  remember, 
13 we not  sued and couldnl t  make heads o r  t e i  1s 
14 w i th  our understanding of what had happened; 
15 why on ear th we were being sued. And we couldn't  
16 get discovery t imely. 
17 THE COURT: Ue l l ,  okay. 
18 SO youJre  atanding on the memorandum of  
19 fees you submitted then? 
20 MR. ARKOOQSH: Yes, Yaur Honor. 
21 THE COURT: Okay. 
22 Well, L e t l s  go shead then. 
23 MR. ARKOOOSH: Your Honor. I have 
24 some evidence t o  present,  i f  I may. 
25 THE COURT: Okay. 

20 
1 MR. ARKOOOSH: I would ce\ 1 
2 Mr .  John Bai ley.  
3 
4 JOHN BAILEY 
5 
6 a witness c a l l e d  on behalf  of Defendant 
7 herein, a f t e r  having been f i r s t  duly and 
8 r e g u l a r l y  sworn, t ~ s r l f i e s  as here inaf ter  
9 fo l l ous :  

10 
11 ~ I R B C T  E X ~ M I W A T I O R  
12 
13 BY MR. ARKOOOSH: 
14 P. Uould you s t a t e  your name, 
15 please, s i r .  
16 A. John Baf ley. 
17 Q And s p e l l  your lest .  
15 A. B-4-f-1-e-y. 
19 9 .  And uhs t  i a  your work address, 
20 M r .  Bai ley? 
21 A. 201 East Center. ~ o c a t e l l o ,  
22 Idaho, 
23 Q. And by whom ere you 
24 employed? 
25 A. Raclne, Nye, OLson, Budge, and 

21 
1 Bal ley. 
2 0. What does rhar f i r m  do7 
3 A. We're a f i r m  involved i n  - -  e t  
4 l eas t  i n  my p a r t  o f  the wor ld  - -  I n  L i t l g e t f o n  
5 and defense and p l a i n t i f f ' s  work here i n  
6 Pacatel lo. 
7 4, So yau l ra  a f i r m  o f  
8 L a ~ y e r s ?  
9 A. Yes. Easy ensuer. 

10 Q. M r .  Bai ley, d l d  you review 
11 mete r la l s  fn  preparat ion f o r  g i v ing  testimony i n  
12 t h i s  motlon here roday? 
13 A. Yes, I dfd. 
1 L a.  What d i d  you review? 
15 A. I rev ieved -- i n  varying dogroes - -  
16 the bu lk  o f  t h i s  f i l e  tha t  you have involved I n  
17 the Lltfsation wi th  JUB and w i th  BECO. 
18 Q. And why did you - -  
19 A. some i n  greater  d e t a i l  rhen 
20 others. 
21 Q. Uhy d i d  you do rhat? 
22 A. I n  an e f f o r t  t o  be able t o  voice 
23 an opin ion as t o  whether o r  not  the fees were 
24 r e e s o n ~ b l e  end whether o r  not  the work uas 
25 incurred. 

22 
1 Q. okay. 
2 How long have you p rac t i ced  Leu, 
3 M r .  Bal ley? 
L A. Twenty-six yeers. 
5 a .  Oksy. 
6 And i n  what courts are you Licensed 
7 t o  p rac t i ce?  
8 A. A l l  the s t a t e  cour ts  o f  Ldaho, 
9 and the federal caur t  l n  the Ninth c f r c u t r  court 

10 here. 
11 0. Okay. 
12 And, again, wasn't L is ten ing c lose ly  
13 enoush, uhar k ind  of p rac t i ce  do you have i n  the 
1L f i rm? 
15 A. P r i m a r i l y  a l i t i g a t i o n  pract ice.  
16 P. Are you f a m i l i a r  wich memorandums 
17 04 costs end fees s i m i l a r  t o  the ones f i l e d  
15 here? 
19 A. Yes. 
20 0 .  Have youdone the type o f  
21 L i t f g a t i o n  tha t  t h i s  case, BECO versus JUR, 
22 e n t a i l s ?  
23 A. Yes. l n  fac t ,  severel cases 
24 invo lv ing  BECO - -  on the opposite sfda. 
25 a. Could you t e l l  me your experimnce 

23 
1 n i t h  t i t f g s t i o n  and BECO. 
2 A. I t  usua l l y  i s  more t ime consuming, 
3 My f i r s t  case was one ths t ,  u l t ima te ly ,  nent t o  
L the Supreme Court - -  Bannock Paving versus 
5 BECO. 
6 Since tha t  experience - -  and, i n  fac t ,  
7 jus t  recent ly ,  ue had one that  we took over 
B from Mike Geffney invo lv ing  Mickey Roso-Kelly and 
9 BECO. 

10 And we t o l d  M r .  Ross-Kelly tha t  he cou ld  
11 expect t h i s  t o  be about twice as expensive as any 
12 other defendant normally Is. 
13 4. Why i s  that? 
14 A. I t ' s  Jufit because o f  the  
15 d i f f  i c u l r i e s  we have w f  t h  the BECQ group and 
16 t r y i n g  t o  get  th ings done expedit iously. They 
17 don't l i k e  t o  agree t o  anything. They won't 
15 agree ra anyrhing. And i t  Just takes more 
19 time. 
20 P. You've done representat ion 
21 of e i t h e r  const ruct ion cornpenies o r  
22 design professionals i n  const ruct ion 
23 cases7 
2L A. Yes. 
25 P. Okay. 

24 
1 Uhen there i s  en e l  legstfon, in your 
2 experience, t h a t  the design professional o r  the 
3 construction campany comnitted professional 
4 malpractice, what i s  the usual responee? 
5 A. u e l l ,  I mean, they ' re  concerned 
6 about the repercussions on t h e i r  reputat ion - -  
7 as i s  any profassianal.  They get worr ied 
8 ebout - -  What Is t h l s  gofng t o  do t o  the business, 
9 whether i c l s  j u s t i f i e d  o r  not. And r h s t  i s  f t  

10 going t o  do t o  t h e i r  a b i l i t y  t o  earn a Living i n  
11 the fu ture.  
12 So i t ' s  a - -  i t ' s  a heightened reaction, 
13 i guess. ro what most defendents experience. 
14 4, 1s "zeal" a f a i r  label7 
15 A. Ue l l ,  t h s t ' s  uhat Is expected 
16 of us as representing them a Lot o f  times, 
17 yeah. 
18 4. Okay. 
19 Did you, i n  review of  the mater ia ls  
20 the t  concerned t h i s  case, form an opinion 
21 regarding whether --  there were pleadings and 
22 f i  Lings i n  t h l s  case, whether the pleqdings and r7 
23 f i l i n g s  i n  t h i s  csse fo l loued upon a reasonable t. 

24 i n q u r y  i n t o  the fac ts  and law? 

253-A A. I d i d  form an opin ion on *.r_ r 
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5 
b BY MR. SMITH: 
7 4. A moment aga you ind icated tha t  
8 you weren't sure uhat the basis uas f o r  
9 the breach of contract  claim; do you r e c a l l  

10 that7 
11 A. Well, no. I don't  th ink sa id  
12 that. I t h i n k  whet I sa id  was - -  tha t  I f e l t  
13 t h e t  more i n v e s t i g a t i o n  uas probably due from 
14 p l a f n t i f f l s  s ide o f  th19 th fng t o  determine 
15  uhether o r  not  the re  nag a w r i t t e n  contract o r  
16 not  t h a t  ex is ted between JUB and BECO. 
17 a. And y o u l r e  qu i re  c e r t a i n  that 
18 the bas is  f o r  t h a t  was t h i a  mystery w r i t t e n  
19 contract? 
20 A. Uel l ,  I'm not  sure t h e t  I know 
21 what the  baeia yea, but  i t  seems t o  me the t  
22 tha t  has k ind  of c r u c i a t  i n  the end when the 
23 sumnary judgmenr r o l l e d  around. 
24 Q .  But you revieued the Complaint; 

p l,\ Zf correct7 

d' 
38 

1 A. Yea. 
2 0 .  Let  me read a paragraph t o  you 
3 from the Compleint. Maybe you can f i g u r e  i t  out 
4 t h i a  time. 
5 MR. ARKOOOSH: Objection, Your Hohot. 
6 Thatls argumentative. 
7 THE COURT: Well, yeah, yau t re  r i g h t ,  
8 bu t  yo ehead and ask rhe question, please. 
9 BY MR. SMITH: 

10 Q. A n d t h ~ s  i s  fromCount I 1  - -  
11 THE COURT: Which page ara you 
12 on7 
13 MR- SMITH: Braach o f  Contract, 
14 page nine, i s  where I t  begins. And then a c t u a l l y  
15 a t  paragraph f i v e  on page ton. 
16 BY MR. SMITH: 
17 a. "The genaral contractor  f o r  the 
18 r o j e c t  was the intended and express th i rd -par ry  
19 genef i c ia ry  o f  the design contract. '# 
20 Does tha t  h e l p  i l l umina te  what tha 
21 basis  wes f o r  whet t h e t  breach of contract c la im 
22 was? 
23 A. Well, no, not  r e a l l y .  
24 Q. So you don ' t  understand whet 
25 " t h f r d - p a r t y  benef i c ia ry1 I  means i n  the contexr 
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1 of the  Leu? 
2 A. Cer ta in ly ,  T undsratend what e 
3 " t h i r d - p a r t y  benef ic iary"  Is .  
4 9. Are you beins pa id  f o r  your 
5 rime today, M r .  Bai ley? 
6 A. I am, s l r .  
7 MR. SMITH: A l l  r i gh t .  Thank you, 
8 Your Honor. That's a l l  I have. 
9 THE COURT: M r .  Arkoosh, do you have 

10 anything fu r ther?  
11 MR. ARKODOSH: I do. I Just have one 
12 area tha t  I want t o  t a l k  t o  counsel about. 
13 
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1 ! f  1 may. 
2 THE COURT: Okay. Go ahead. ' , 

3 
4 F U R T H E R  C R O ' # S  E X A M I I A T I O N  

14 R E D I R E C T  E X A M I N A T I O N  
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1 You heve a c l i e n t  tha t  i s  served 
2 with tha t .  Your c l i e n t  eays t o  you, we d i d n ' t  
3 do any of t h i s  s t u f f .  Your job i s  t o  understand 
4 us, our business, t h i s  contract,  and win t h i s  

1s  
16 BY MR. ARKOOOSH: 
17 a. M r .  eat iey, r , ' m  going t o  ask 
18 you e s s e n t i a l l y  vhet I s  a hypothet ica l  quastion. 
19 1 want you t o  suppose that  you had a c l i e n t  
20 t h s t  was served a Complaint i n  the magnitude o f  
21 t h i a  one - -  and i t a s  - -  1 can't  r e c a l l  how much 
22 each count had $20 000 or  $60,000 o r  $40,000 
23 each a l leged breach; do you r e c a l l  tha t?  
24 A .  Yes, s i r .  
25 Q. Okay. 

5 case. 
6 YOU rau ldn l r  be surpr ised t o  hear thar 
, 7  from a c l i e n t ?  
8 A. No. No. 
9 Q. Because, as you ind icated,  

10 if some o f  t h i s  wars t rue, i t  uould be p r e t t y  
11 poor performance on the p a r t  o f  JUB Engineers? 
12 A.  Oh, fo r  cer ta in ,  i f  tha t  were 
13 proven t o  be true. 
14 4. And the repercussions in  the 
15 engineering comnuni t y  would be uhat l  
16 A. I t  would damege t h e i r  bus tness 
17 and damege t h e i r  fu tu re  respects. 
18 P.  Would i t  i e  something your 
19 f i r m  would refuse t o  do i f  r o l d  t o  do end 
20 authorized t o  do by your c l i e n r ,  going 
21 t o  your c l i c n t l s  o f f i c e  hendlfng t h i s  matter, 
22 review t h e i r  f i l e s  and spend an eight-hour 
23 day wi th  the p r o j e c t  manager and understand the 
24 case? 
25 A. No. 1 mean, you uould be 
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I, obl igated e t h i c a l l y  t o  do tha t  i f  they asked 
2 you t o  do that.  
3 MR. ARKOOOSH; I have nothing fu r ther ,  
4 Your Honor. 
5 THE COURT: ALL r i g h t .  
6 M r .  Smith, s i r ?  
7 MR. SMITH: Nothing fu r ther ,  
8 Your Honor. Thank you. 
9 THE COURT: Okay. Thanks. 

10 Well, I guess you ' re  o f f  rhe hook, 
11 Mr .  Bailey. 
12 THE WITNESS: Thenks, Judge. 
13 MR. ARKOOOSH: Your Honor, he i s  s t i l l  
14 under oath if he has questions he wants t o  answer 
15 about other areaa. 
16 THE COURT: Ue d o n l t  have enough 
17 sime. 
18 THE WITNESS; That 'a uhy 1 safd,  
19 behave, you guys. 
20 THE COURT: Okay. 
21 M r .  A rko~sh ,  any other eufdence you 
22 want t o  presenr l  
23 MR. ARKOOSH: I have no other evidence. 
24 I have a few comnents. 
25 THE COURT: ALL r i g h t .  
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1 , You may proceed then. 
2 MR. ARKOOOSH: I f  i t  pleese the  
3 Court, the underlying bas is  t o  those hypothet ica l  
4 questions was p rec iss ly  what we were faced with, 
5 v i thou t  the.context,  my c l i e n t  would have sued f o r  
6 defematlon t o r  t h i s  Complaint. 
7 Further, they d i d n ' t  understand why 
6 they r e r e  befng sued. And I couldn ' t  t e l l  from 
9 the Complaint. 

10 As indicated, Your Honor, 
11 discovery uasnlt  very quick t o  come. Thst ls  
12 why we had t o  f i l e  the second sumnary judgment 
13 motion uhen we found out t h a t  the a f f i d a v i t s  i n  
14 the f i r s t  motion, based upon BECO1s o m  f l l e s ,  was 
15 incorrect.  
16 Your Honor, when you get sued l i k e  
17 r h l s ,  you can e i t h e r  p ick  the form o r  the cosr, 
18 and my job uas t o  go u i n  t h i s  case, i f  I could. 
19 And I was r o l d  by the c l i e n t  t o  da that. 
20 Pushing rhe ocher uay, Your Honor, 
21 ue have a Litigious c l i e n r  tha t  ev iden t l y  doesn't 
22 w i n  e l o t  b u t  i s n ' t  a f r a i d  t o  mmke aklegations, 
23 however groundless. \ 
24 

,I :t 
Your Honor, I wauld p o i n t  out tha t  e&Fv 

25 the appeal f i l e d  i n  t h i 6  case i s  ind icat ive.  
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1 The eppeal says the o i s t r i c t  Court - -  
2 i f  the  strict cour t  awsrds dUBB1s ertorney fees 
3 =nd costs, i t  w i l l  heve erred. And i f  they award 
4 the at torney fees end costs, lt u i l l  have erred 
5 l h  rhe amount of such fees. 
6 SO, they d o n l t  know i f  you ' re  going 
7 t o  g ive  a dime o r  5100. They don't .  But you 
8 already made a mistake, and t h a t ' s  what I uas 
9 faced with. 

10 TYE COURT: What appeal? 
11 MR. ARKOOOSH: There has been an 
12 eppeal f i l e d  i n  t h i s  act ion. 
13 THE COURT: Oh, I d i d n ' t  knou 
14 that .  
15 MR. ARKOOOSH: Yeah. I r  was f i l e d  
16 two days ago - -  th ree  days ago. 
17 THE COURT: Okay. 
1 8 MR. ARKOOOSH: But they are appoaltng 
19 your dec is ion already today, and you haven't 
20 even made It yet.  
21 That 's the  k ind  of th ing  I have been 
22 faced wi rh i n  t h i s  case. If you add t o  t h a t  a 
23 c l i e n t  whose repu ta r ion  i s  t h e i r  stock i n  trade 
2L and that  the a l lega t ions  make no sense and thar 
25 you can ' t  get  diecovery, t h i s  i s  probably e 
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1 reesonable amount: t o  spend t o  b r i n g  two sumnary 
2 judgments i n  a case of t h i s  magni tude and the 
3 mate r ia l s  t h a t  we had TO go rhrough. 
4 I would request tha t  you auard the 
5 fees as requested against both the par ty  and 
b counsel, Your Honor. 
7 They should have researched t h i s  
8 Complaint. We had t o  go do i t .  That's uhy the 
9 fees are so high. BECO got o f f  cheap so somebody 

10 had t o  pay the  f r e i g h t  t o  understand the case, 
1'1 Thank you. 
12 THE COURT; A L L  r i g h t .  Thahk you, 
13 a i r .  
14 M r .  smith? 
15 MR. SMITH: Thank you, Your Honor. 
16 JUB ha6 t o  provide a s ta tu to ry  
17 basis  f o r  the fees o r  a contractual  basis; 
18 t h a t ' s  Rule 54(e)(5). 
19 Ue have discussed t h i s  a l i t t l e  b i t .  
20 rhey have apparent ly referenced 121(3) i n  t h e i r  
21 memo o f  costs. Thet wasn't ve r i f i ed .  Their 
22 separate motion f o r  fees d i d n ' t  ask f o r  fees 
23 under 12-120(31; i t  eeked f o r  fees under 12-123, 
24 56(g), end Rule 11, a l l  o f  uhich are based on 
25 f r i v o l o u s  conducr . 
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1 ThIa I s  n o t  a f r i v o l o u s  s t tuat ion,  
2 Your Honor. As counsel has pointed out over 
3 and over, i t  took h i m  580,000 t o  f i g u r e  out 
4 t h a t  he could win sumnary judgment on t h i s  case. 
5 Are we supposed r o  incur  880,000 o f  fees before 
6 re f i l e  i t ?  
7 Yaah, the re  i s  some Level o f  due 
8 d i l i g e n c e  t h s t  i e  requi red before a cese i e  
9 f i l e d ,  and ne s a t i s f i e d  that .  Ue did the work. 

10 We had witnesses who were saying - -  out there on 
11 the  p ro jec t ,  watchine t h e i r  inspectors aayfng, 
12 gosh, t h a t  guy Looks Like he i s  t e s t i n g  t o  promote 
13 f e i  lure.  
14 Now, maybe t h a t ' s  not enough t o  get 
15 us past sumnary judgment, but tha t  i s  c e r t a i n l y  
16 n o t  enough t o  say t h a t  e i t h e r  BECO o r  our Lawyer 
17 f i r m  ues engaged I n  f r i v o l o u s  conduct. 
18 M r .  Arkaosh al leges that  the s u i t  
19 between the C i ty  of Pocate l lo  end BECO uas a 
20 seperate lawsuit .  That 's nor true. 
21 Look a t  t h e  caption; us sued the C i t y  
22 o f  Pacate l lo  as p a r t  of t h i s  Larsuft .  And the 
23 C i t y  o f  Pocate l lo  wrote e check f o r  S650,000.  
2L That i s  not  a f r i v o l o u s  Lawsuit - -  epproximately, 
25 i t  WBS round numbers, Your Honor, don ' t  quote 36 

1 me. 
2 There i s  simply noth ing I n  the record 
3 t o  show tha t  the prosecurion of r h i s  ac t ion  wag 
4 i n  bad f a i r l i  or f r i v o l o u s  or merely f o r  rhe 
5 purpose of dalay as the s ta ru ro ry  basis f o r  
6 fees that they're pointing 10. 
7 As f a r  as 12-120(3),  the t 'a  the i n i t i a l  
0 commercial transact ion, and there  needs t a  be a 
9 basis under the contract.  They haven't pointed 

10 t o  a aragraph i n  any contract  tha t  says that they 
11 get t i e r r  fees awardgd. 
12 There are two cases t h a t  are i n s t r u c t i v e  
13 which hold t h a t  a case i s  not  f r i v o l o u s  jus t  
1L because you l o s t  on surrmary judgment. Those are 
15 both i n  our b r i e f .  I may mispronounce t h i s  - -  
16 VANVOOREN, 1L1 Idaho 440, and the TQLLEY case, 
17 1LO Idaho 253. 
18 M r .  Arkoosh po in ts  t o  the Notice of 
19 Appeal chat we f i l e d  more than j u s t  two days 
20 ago, a couple o f  weeks ago, f o r  the  a l lega t ion  
21 tha t  we're being f r i v o l o u s  by appealing an w a r d  
22 of fees tha t  hasn ' t  been made yet. 
23 We Lose tha t  r f g h t  if we don' t  appeal 
24 i t  w i t h i n  fo r t y - two  days, and we d i d n ' t  know what 
25 the  Judge ua2 going t o  do. 
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1 We're wa i t i ng  f o r  the Motion f o r  
2 Reconsideration. We don ' t  have a dec is ion on 
3 the fees. T h a t ' s  not  f r i v a l o u s  conduct. That's 
4 prorect ing our r igh rs .  
5 Your Honor, r h ~ s  was declded as a t o r t  
6 case. The breach o f  cohtract  was v a l u n t a r i l y  
7 dismrssed a Long t ime ago. I t  Wasn't auarded on 
8 sumnary judgment- That was an agreement outside 
9 of  r h i s  Court. And there  f s  no t o r t  basis f o r  

10 feea. 
11 You have t o  f i n d  f r i v o l o u s  conduct t o  
12 award fees, and rhere i a  no a h o ~ f n g  o f  f r (va1our  
13 conduct. 
14 we t r u s t  t h a t  the Court, i n  f t s  
15 discret ion,  wi 11 f i n d  appropr ia te ly .  
16 Thank you, Your Honor. 
17 THE COURT: A l l  r i g h t ,  M r .  Smith. 
18 Thank you very much. 
19 M r .  Arkooah? 
20 MR. ARKOOOSH: Jusr a couplo o f  
21 comnants, Your Honor. 
22 As Your Honor we l l  knows, when you 
23 f i l e  a memorandum of costs end fees end you ' re 
24 not  seeking sanctions under 123, the burden 
25 i e  on the other aide t o  come forward end make 
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1 t h e i r  motlons. And we d j d  a l lege  121, which as 
2 Your Honor po inted out absolute ly  co r rec t l y ,  
3 i s  f r i v o l o u s  conduct. 
4 123, Vour Nonor, we have t o  
5 eff i rmat i ve ly  a l lege  and we hava t o  a f f o r d  counsel 
6 hearins on the quest ion o f  fees end sanctions 
7 against the p a r t y  and counsel, and r h a t l s  
8 appropr ia te ly  invest igated, unwarranted foundetion 
9 end fact ,  and unwarranted foundation and law. 

10 I want t o  nddrtzss t h a s ~  thrca things 
11 just very q u i c k l y  wt th  the counts tha t  Your Honor 
12 got r i d  o f  on sumnary judgment, the contrect  
13 count. 
14 Ue were a l leged t o  have had e 
15 contract uhere there was express .- as counscl 
16 poinrs out - -  express t h i r d - p a r t y  beneficiary, 
17 which when the contract  says you, ron t rgc to r ,  
18 are not an express t h i r d - p a r r y  benef i c ie ry .  
19 Well, the fac ts  and the Lau, 
20 as Your Honor po in ts  out,  were on the face af 
21 i h e  cancrect. 
22 Second thing, Your Honor, negliganca. 
23 Because we d i d n ' t  have e re la t lonshlp,  I r  was 

P q<& 

24 merely economic damages t h a t  they uere seeking. %- r 

25 Ue weren't responsible f o r  that.  And there was a - - . A  0 
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1 case i n  Idaho tha t  says thar the engineer doesn't 
2 have t h a t  specia l  re la t ionship.  
3. Now, the one tha t  r e a l l y  'gets me - -  
4 t o  l i s t e n  t o  counsel say w e l r e  not  e n t i r l e d  - -  
5 JUB l s n l t  e n t i t l e d  t o  recover i t s  fees i s  the 
6 one ebout in te r fe rence  u!th contract .  
7 We l o s t  t h a t  f i r s t  summery judgment on 
8 i n te r fa rance  r i c h  contracr based upon d i r e c t  
9 representat ion to  t h i s  C o u r t  i n  s f f i d a v i t s  tha t  

10 d i f f e r e d  180 degrees from the construct ion notes 
11 of the p r o j e c t  manager f o r  BECO. 
12 He said,  I stoppad the contract.  1 uaa 
13 t o l d  by JUB tha t  you have t o  get t h i s  i n  wr f t i ng  
14 from the Ci ty ,  which i s  exact ly  what the contract 
15 s a i d .  
16 And then ue get  an a f f i d a v i t  from BECO 
17 t h a r  d i f f e r e d  from that.  And ue can't  f i x  tha t  
18 o r  do anyth ing bur create a c o n f l i c t  -. genulne 
19 meter ia l  issue o f  f a c t  by eaying, chat a i n ' t  t rue  
20 u n t i l  He get  r h e i r  discovery. 
2 1 So wi th  the contract,  i f  they Look a t  
22 the fac ts ,  they wouldn't  have brought i t  n i t h  
23 negligence. If they Look s t  tha fac ts  end 
25 the Law, they wouldn ' t  have brought i t .  
25 And w i th  the in ren t iona l  interference - -  
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2 i f  they merely Look a t  t h e i r  own f i l e a ,  
2 Your Honor, they uouldnlt  have brought it. 
3 Ue could hard ly  be c r i t i c i z e d  f o r  
4 t r y i n g  t o  eeve JUB'o reputat ion so they could do 
5 f u t u r e  work. 
6 Thank you. 
7 THE COURT: Okay. Thank you. 
8 Again, under 12-123 - -  and I hate t o  
9 kee esking you t o  r i d e  t h i s  horse but  - -  

10 me$e you can exp la in  t o  me one more r ime 
11 why you be l ieve  youlre e n t i t l e d  t w f e e s  under 
12 r h a t  sect ion. 
13 MR. ARKOOOSH: Let  me f i n d  i t  i n  the 
14 b r ie f ing ,  Your Honor. 
15 I d o n ' t  have i t  in the b r ie f ing ,  
16 Your Honor, but my memory says Rule 11 says, 
17 essen t ia l l y ,  the same thing. I f  there i s  not 
18 foundatfon - -  
19 THE COURT: NO, I 1 m  sorry, 12-120(3). 
20 MR. ARKOOOSH: Okay. Count I Was 
21 contract ,  Your Honor. I wish 1 had known - -  end 
22 1 can send t h i s  case - -  Judge Carlson, i n  Eurley, 
23 jut ru(ed on t h i s  case nhere ue won. a t  t r f a l ;  
24 the j u r y  said there uas no conrract, and 
25 Judge Carlaon awarded fees under 12-120(3) based 
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1 upon two Idaho supreme Court cases tha t  say i f  
2 you a l l e g e  recover on e contract  f o r  services 
3 and tho  proof i s  t l a t  there r s a i l y  uasnlt a  
4 contract,  you're e t i l l  e n t i t l e d  t o  recovery under 
5 12-120(3). 
6 1 would Jus t  represent the  law, 
7 Your Honor, and I d i d n ' t  recognize from b r i e f i n g  
8 tha t  t h a t  was en issue, bu t  I  ill represant t o  
9 the Court tha t  t h a t  i e  my understanding of the 

10 law o f  the State o f  Idaho from some f a i r l y  recent 
11 b r i e f i n g  and opinions from Judge Cartson- 
12 THE COURT: Okay. 
13 MR. ARKOOOSH: And, Your Honor, I 
14 f e e l  remiss f o r  not  having the t  before you: 
15 1 d i d n l t  r e a l i z e  t h a t  144s en issue. 
16 THE COURT: ALL r i g h t .  Thanks. 
17 M r .  smizh, do you have any other 
18 comnents you want. to make, s i r ?  
19 MR. RITH: No. Thank you, Your Honor. 
20 THE COURT: ALL r i g h t .  Thanks. 
21 I guess I w i l l  take t h i s  under 
22 advisement f o r  auhi le. I t  won't be a3 Long ea 
23 rhe Last time: we've jusr  been r e a l l y  busy, 
24 but  I appreciate you f e l l e r  r a i t i n g  around f o r  
25 thi 's.  

5 2 
1 So, I guess I ' L L  make my humble decision 
2 and you can probabLy f i l e  an amended notice of 
3 appeal i f  i t l s  against you. 
4 I f  i t  i s n ' t  against you, I guess you 
5 can take t h a t  out of your appeal t h a t  you f i led 
6 already. 
7 So. w i th  t h a t ,  we ' \ [  be In recess. 
8 
9 
10 
11 
12 
13 
16 
15 (CONCLUSION OF PROCEEDlNGS HELD 8/7/06.) 
16 
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1 
2 COURT REPORTER I S  CERTIFICATE 
3 
L 
5 
6 
7 I ,  STEPHANlE D.  D A V l S ,  CSR, Officie.1 Court 
B Reporter, S i x t h  J u d i c i a l  D i s t r i c t ,  State of Ideho, 
9 do hereby c e r t i f y  rha t  the foregofng t raysc r ip t ,  

10 cons is t ing  of Pages 1 t o  52, incLusive, 1 s  a t r u e  
11 and accurate record o f .  rha proceedings had on the 
12 dates and a t  the times indicated there in  as 
13 stenographica l ly  reported by me t o  the best of my 
I 4  a b i l i t y ,  end contains a l l  of the mate r ia l  requested. 
15 IN WITNESS WHEREOF, I have hereunto set  my hand 
16 this 8th day o f  February, 2007. 
17 
18 

STEPHANIE D. DAVIS,  CSR 
NO. 594 
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COURT REPORTER'S CERTIFICATE 

I, STEPHANIE D. DAVIS, CSR, Official Cour t  

Reporter, Sixth Judicial District, S t a t e  of Idaho, 

do hereby certify t h a t  the foregoing transcript, 

consisting of Pages 1 to 5 2 ,  inclusive, is a t r u e  

I and accurate record of the proceedings had on the 

dates .and at t h e  times indicated therein as 

stenographically reported,by me to the best.of my 

I ability, and contains all of the material requeeted. 

IN WITNESS WHEREOF, I have hereunto s e t  my hand 

this 8th day of February, 2007. 
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C. Tom Arkoosb, ISB #2253 
Daniel A. Neuala, ISB #6443 
CAPITOL LAW GROUP, PLLC 
30 1 Main Street 
Post Office Box 32 
Gooding, Idaho 83330 
TeJephone: (208) 934-8872 
Facsimile; (208) 934-8873 

Attorneys for Defendant J-U-B Engineers, Inc. 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTMCT OF THE 

STATE OF IT).4HO, IN AND FOR THE COUNTY OF BANNOCK 

BECO CONSTRUCTION COMP,!iNY, NC., ) 
an Idaho corporation, ) Case No. CV 05-1355 OC 

) 
Plaintiff, ) 

1 MEMORANDUM IN OPPOSITION 
v. 1 TO MOTION FOR RELEASE OF 

1 CASE1 DEPOSIT 
J-U-B ENGINEERS, INC., ) 

1 
Defendant. ) 

COMES NOW Defendant J-U-B Engineers, Inc., by and through its co~u~sel. of record, 

Capitol. Law Group, PLLC, and s~brnits this Merno~aizdum in Opposition to M~fion~fou Release 

of Cash Deposit. 

On May 29, 2008, BECO filed its Motion for Release of Cash Deposit and Motion to 

Shorten Time ci:ting Idaho Appellate Rules 13(b)(15) and 48 and Idaho Rules of Civil PI-ocedure 

67 and 79(e), nloviiig the Court for an order releasing die $102,54 6 cash deposif BECO 

previously deposited with. the Court to BEC07s counsel.. J-U-I3 objects to releasing the cash 

deposit in full to BECO until after the Court has had an opportunity to reconsider and m.ake a 

final judgment determining the . proper .. award of attorney fees J-U-B is entitled to fox defendhg 
J 

r - -  

MXMORANDUM IN OPPOSITION TO MOTION FOR RELEASE OF CASH DEPOSIT - 1 
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itself against the breach of contract claim brought by BECO. After m.aking that detem~ination, J- - _. 

U-B would request that the Court respectfully release the appropriate fee award to J-U-B and 

then xel.ease any remaining balance of the cash deposit to BECO's counsel as requested. 

In its recent deci.sion of May 2, 2008, the Idaho Supreme Court partially remanded thj.s 
t 2 

case for a determination and award of attorney fees to J-U-B for defending against BECO's 
A 

breach of contract claim. Going back to th.e August 7, 2006 hearing on J-U-B's motion, for 
Y 
attorney fees, this Court heard argument from counsel along ~vj,.tb. testimony fiom J-U-B witness, 

. T o w  testifie at len&. regarding J- -B7s request for an. acvard of attorngys fees. 

Therefore, the record is replete with evidence on. this issue. A copy of the turnscript for the 

August 7, 2006 hearing was part of the appellate record and will be filed along with this 

objection for the Court's convenience. 

J-U-B requests that the Court review the record and testimony of Mr. Bailey m.d 

reconsid.er the question that BECO and its counsel acted fr.i.vo1.ousl.y in fai1.i.ng to properly 

investigate the facts and law before fi1.in.g the Complaint against J-U-B in d.atamining that 2b.e 

Court's award to J-U-B was both reasonable and proper. 

In the alternative, J-U-B requests that th.e Court award J-U-B all of its fees for the work 

done in defending the lawsuit up to the point when BECO withchaw its breach of contract claim 
/ 

* 

against J-U-B as a reasonable and proper award of fees. This amount equals $33,661.92 plus --- ? / 

interest at the statutory rate from the date of tb,e Court's Order awarding J-U-B its fees. BECO 
C - 

withdrew its breach of contract c1 , 2005. This was just 

prior to the heaving on J-U-B's first surnmaq judgment motion. At th is  early point in the 

litigation, counsel. for J-U-B was Qying to determine why J-U-B had been. sued, what the 

parameters of the lawsuit were, and how to properly defend J-U-B. Without question, all of the Q 
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work done by J-U-B's counsel up to this point was done to defend aga,inst the breach of contract 

claim brought by BECO. 

In analyzing whether attorney fees can be granted, the threshold  question.^ for the h i d  

court to answer include: 1. Are there proper parties fox f ie  award of attorney fees, i.e. can 

attorney fees be awarded for one pady against the opposing party? 2. Is there any un.deerl.ying 

basis for the award of attorney fees? 3. Have all of the requirements for attorney fees been met 

under a statute, rule, or contract? 4. Xs there a prevailing pasty? Once these questions have been 

satisfied, then the inquiry becomes: What amount of attorney fees should be awarded? See 

I Walters, A Primer for A.wardzng Attornej) Fees in Ialaho, 3 8 1dah.o L. Rev. Vol. 1, 1-88, at pp. 1 1 
r;, J 
i 

(2002). These quesdoils were all ans.cvered in the affi.rmative in favor of .T-U-B. 

In con.clusi.on., J-U-B respectfully requests that the Court deny BECO's Motion for 

Release ofcash Deposit at this time, review the record to reconsider the Court's previous award 

of fees to J-U-B, find that the previous award was a reasonable and proper award to J-'U-B for 

properly defending against BECO's breach of contract claim and for BECO and its counsel's 

frivolous actions in bringing a lawsuit witb,out properly investigating the facts or law. J-U-B 

requests that after reviewing the record the Court should properly award J-U-B fees in the full 
\ = 

mount  of the Court's total judgment of $75,398.42 plus interest awarded to J-U-B, or in the 
/ 

1 

alternative award J-U-B $33,661.92 plus interest from the date of the Court's Order granting J- 
7 

Z 

U-B's fee award as a reasonable and proper award in defending against BECO's breach of 

contract cl.aim.. Finall.y, after th.e Court has determined the proper award of attorney fees to J-U- 

B, the Court should then .. properly . release any rem.aining cash deposit to BECO's counsel as 

MEMORANDUM IN OPPOSITION 'r0 MOTION FOR REL,EASE OF CASH DEPOSIT - 3 
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DATED this @ day of June 2008. 

CAPITOL & GROUP, PLLC 
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Daniel. A. Nevda 

CERTIFICATE OF SERVICE 

& 1 hereby certify that on the f day of June, 2008, I served a tme and correct copy of the 
foregoing document on the person listed below, in the m.anner indicated: 

Brym D. Smith. ,x United States Mail, Postage Prepaid 
McGrath, Smi.'ch. & Associates, PLLC 0vem.igh.t Courier 
Post Of ice  Box 5073 1 Via Facsimile 
4 1 4 Shoup Avenue Hand De1.ivered 
Idaho Falls, Idaho 83405 
Facsimile: (208) 529-4 2 66 

Daniel. A. Nevda 

3.6: 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE. 
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 

BECO CONSTRUCTION CO., INC., 1 
) Case No. CV2005-1355-OC 

Plaintiff- Appellant, 1 MEMORANDUM DECISION 
1 and ORDER 

VS. 1 
) 

J-U-B ENGINEERS, INC . , 1 
1 

Defendant-Respondent. 1 
) 
> 

INTRODUCTION 

On March 30, 2005, the Plaintiff in this action, BECO Construction Co., Inc. (hereinafter 

"BECO"), filed a Verified Complaint and Demand for Jury Trial alleging that conduct by J-U-B 

Engineers, Inc. (hereinafter "J-U-B) during the construction associated with the Pocatello 

Downtown Reinvestment Project, rendered J-U-B liable to BECO for breach of contract, 

negligence and tortious interference with BECO's contract with the City of Pocatello. (BECO's 

Br. in Resp. to J-U-B 's Mot. for Summ. J. (hereinafter "BECO's Reply Brief'), Aug. 16, 2005, 

On July 29,2005, J-U-B filed a Motion for Summary Judgment as to each of the above 

three causes of action. Thereafter, BECO withdrew its breach of contract claim. (Id. at 2.) This 

Court issued a Memorandum Decision, Order and Judgment granting J-U-B's Motion for 

Summary Judgment as to the negligence claim and denying J-U-B's Motion for Summary 

Judgment as to the claim for intentional interference. J-U-B then filed a Second Motion for 

Memorandum Decision and Order 
Re: Mot. for Release of Cash Deposit 
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Summary Judgment. Pursuant to that motion, the Defendant requested this Court reconsider 

whether J-U-B intentionally interfered with BECO's contract with the City. This Court issued 

another Memorandum Decision and Order granting J-U-B's request for summary judgment and 

dismissing BECO's claim of intentional interference with the contract. (Mem. Decision and 

Order, May 17, 2006,28.) On June 19,2006, a Judgment was issued, finding J-U-B to be the 

prevailing party. Thereafter, BECO submitted a Motion for Reconsideration, requesting this 

Court reconsider its Memorandum Decision and Order, wherein this Court determined that J-U- 

B did not intentionally interfere with BEC07s contract by conducting pavement testing to 
1 

6 2' 
promote failure. (Id. at 17.) That motion was also denied. This Court then awarded attorney 

fees to J-U-B pursuant to I.C. tj 12-120(3). Thereafter, BECO appealed this Court's grant of 

summary judgment on its intentional interference claim, as well as the fee award. On May 2, 

2008, the Idaho Supreme Court issued a decision affirming the grant of summary judgment, but 

vacating a portion of the fee award. In accordance with that decision, the Idaho Supreme Court 

"remand[ed] the attorney fees issue for determination and award of the fees J-U-B incurred in 

defending BEC07s contract claim." BECO Constr. Co., Inc. v. J-U-B Eng 'rs, Inc., 2008 Opinion 

No. 59, Docket No. 33378,9 (May 2,2008). A remittitur was issued on May 27, 2008. 

On or about May 29, 2008, BECO submitted the subject Motion for Release of Cash 

Deposit, moving this Court for an order releasing the $1 02,541.86 cash deposit BECO previously 

made with the court to BEC07s counsel. J-U-B submitted a Memorandum in Opposition to 

Motion for Release of Cash Deposit, objecting to the release of the cash deposit in full. This 

Court heard oral arguments regarding that motion on June 9,2008, taking the case under 

Memorandum Decision and Order 
Re: Mot. for Release of Cash Deposit 
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advisement. After reviewing the file, including briefs filed by counsel, this Court enters the 

following Memorandum, Decision and Order. 

DISCUSSION 

1. Whether BECO is entitled to an order releasing the cash deposit previously 
deposited with the Court. 

Pursuant to its Motion for Release of Cash Deposit, BECO argues: "As the appeal has 

been resolved, the court should now release the finds BECO posted as security to stay execution 

pending appeal." (Mot. for Release of Cash Deposit, May 29, 2008, 2.) BECO contends that 

!.. 2 
z\ since the Idaho Supreme Court partially remanded this case for a determination and award of 
I 

attorney fees, there is no judgment pending. As such, the Plaintiff argues it is therefore entitled 

to the release of the bond fbnds. J-U-B objects to the release of "the cash deposit in fill to 

BECO until after the Court has had an opportunity to reconsider and make a final judgment 

determining the proper award of attorney fees J-U-B is entitled to for defending itself against the 

breach of contract claim brought by BECO." (Mem. in Opp'n to Mot. for Release of Cash 

Deposit, June 4, 2008, 1-2.) 

a. Until this Court makes a final judgment regarding the proper award of 
attorney fees, it would be inappropriate to release the cash deposit. 

Rule 13(b) of the Idaho Appellate Rules (IAR) governs the powers of the district court 

during the pendency of an appeal. IAR 13(b)(15) is the subsection relevant to this action. It 

states in pertinent part: 

(b) Stay Upon Appeal - Powers of District Court - Civil Actions. 
2' 

Memorandum Decision and Order 
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In civil actions, unless prohibited by order of the Supreme Court, the district court shall 
have the power and authority to rule upon the following motions and to take the 
following actions during the pendency on an appeal; 
. . .  

(15) Stay execution or enforcement of a money judgment upon the posting of a cash 
deposit . . .  which must be in the amount of the judgment or order, plus 36% of such 
amount. . . . Any bond filed pursuant to this rule shall state that the company issuing or 
executing the same agrees to pay on behalf of the appellant all sums found to be due and 
owing by the appellant by reason of the outcome of the appeal, within 30 days of the 
filing of the remittitur from the Supreme Court, up to the full amount of the bond or 
undertaking. . . . 

Rule 67 of the Idaho Rules of Civil Procedure (IRCP) provides for the making of cash deposits 

4) with the court. That rule states: 

In an action in which any part of the relief sought is a judgment for a sum of money or 
the disposition of a sum of money or the disposition of any other thing capable of 
delivery, a party, upon notice to every other party and by leave of court, may deposit with 
the court all or any part of such sum or thing. When it is admitted by the pleading, or 
shown upon the examination of a party, that a party has possession, or control of, any 
money or other thing capable of delivery, which, being the subject of litigation, is held by 
the party as trustee for another party, or which belongs or is due to another party, the 
court may order the same, upon motion, to be deposited in court or delivered to such 
party, upon such conditions as may be just. Money or any other thing deposited into 
court under this rule shall be deposited and withdrawn, subject to the hrther directions of 
the court, and as provided by the statutes of this state. 

Furthermore, IRCP 79(e) provides for the reclamation of property following an appeal. That rule 

states in relevant part: 

At any time after the expiration of the time for appeal, the determination of any appeal, or 
the determination of a proceeding following an appeal and the expiration of the time for 
any subsequent appeal, whichever is later, any party or any interested person may apply 
to the trial court for an order permitting a reclamation by such party of . . . property . . . 
considered in connection with the action. The trial court in its discretion may grant such 
an order on such conditions and under such circumstances as it deems appropriate. . . ." 

Memorandum Decision and Order 
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In this case, BECO deposited a cashier's check in accordance with IAR 13@)(15) to 

serve as security staying the execution of the Amended Judgment whereby this Court declined to 

reconsider its previous grant of summary judgment in favor of J-U-B and fbrther determined that 

J-U-B was the prevailing party, entitled to an award of costs and fees. As explained, the Idaho 

Supreme Court affirmed this Court's grant of summary judgment, but vacated a portion of the 

fee award 

Based upon the Idaho Rules of Civil Procedure and the Idaho Appellate Rules as set forth 

above, BECO now argues that since the Idaho Supreme Court remanded this case in order to 

determine the amount of fees J-U-B incurred in defending BECO's contract claim, the judgment 

of attorney fees has been reversed. As such, BECO contends there is no judgment pending 

before this court and therefore no reason to have a cash bond in place. However, the issue is not 

whether J-U-B is entitled to an award of attorney fees, but, rather, the amount of fees to which J- 

U-B is entitled. Pursuant to the Remittitur issued on May 30, 2008, the Idaho Supreme Court 

ordered this Court to "forthwith comply with the Directive of the Opinion [announced May 2, 

20081, if any action is required. . . ." (Remittitur, May 30, 2008.) In that opinion, our Supreme 

Court "remand[ed] this case for determination and award of the amount of fees J-U-B incurred 

defending BECO's contract claim." BECO, 2008 Opinion No. 59, Docket No. 33378, 9. In 

discussing the calculation of those attorney fees, the Supreme Court stated: 

I.C. 5 12- 120(3) does not provide the basis for a fee award to J-U-B after the point where 
the contractual claim was dismissed. Up to that point, J-U-B is entitled to its fees for 
defending against the contract claim. After that point, J-U-B is not entitled to its fees 
because there is no commercial transaction between the parties. 

4 

v 8 -  
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(Id.) 

This Court must comply with the directive of the Idaho Supreme Court to determine and 

award the fees J-U-B incurred in defending BECO's contract claim. Therefore, it would be 

inappropriate to release the cash deposit until after such a determination has been made and a 

final judgment awarding the proper attorney fees has been issued. Furthermore, pursuant to 
$ 

IRCP 79(e) as set forth above, an order permitting reclamation of property in connection with an 

action is to be granted in the discretion of the trial court and "under such circumstances as it 

deems appropriate." After this Court determines the proper award of attorney fees, it will release 

the appropriate fee award to J-U-B and then release any remaining balance of the cash deposit to 

BECO's counsel as requested 

CONCLUSION 

Based on the foregoing, this Court hereby DENIES BECO's Motion for Release of Cash 

Deposit. Because this Court has been ordered to determine and award the fees J-U-B incurred in 

defending BECO's contract claim, it would be inappropriate to release the cash deposit 

forthwith. ARer a final judgment awarding the proper fee award has been issued, this Court will 

release any remaining balance of the cash deposit to BECO's counsel as requested. 

IT IS SO ORDERED. 
v 

DATED this !hay of June, 2008. 

Memorandum Decision and Order 
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DISTRICT JUDGE 



Copies to: 
Bryan D. Smith 
Daniel A. Nevala 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT 

IN AND FOR THE STATE OF IDAHO, COUNTY OF BANNOCK 

BECO CONSTRUCTION CO., INC., ) 
) CASE NO. CV2005-1355-OC 

Plaintiff ) 
1 MINUTE ENTRY AND ORDER 

VS. ) 
) 

J-U-B- ENGINEERS, INC., and ) 
DOES 1-15, whose true names are 
unknown, 

1 
) 

4 
Defendant. ) 

A 

The above entitled matter came before the Court this 9th day of June, 2008, pursuant to 

Plaintiffs Motion to Release Cash Deposit. Plaintiff appeared with counsel Bryan D. Smith of 

the Firm McGrath, Meacham, Smith, PLLC. Defendant appeared by and through counsel Daniel 

A. Nevala of the Firm Arkoosh Law Offices, Chtd. 

The Court advised the attorney fees issue had been remanded to this Court by the Idaho 

Supreme Court. 

The Court thereafter received oral argument of respective counsel. 

NOW, THEREFORE, IT IS HEREWITH ORDERED each attorney shall file a 

simultaneous brief on the attorney fee issue with the Court on June 23,2008, and thereafter the 

Court will set the amount of fees Plaintiff must pay Defendant for the defending the breach of 

contract claim. Defendant shall also be awarded attorney fees for his time in preparing and 

Case No. CR2005-5754FE 
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submitting the above brief. No oral argument is necessary on this issue. 

IT IS FURTHER ORDERED Plaintiffs Motion for Release of Cash Deposit is TAKEN 

UNDER ADVISEMENT. 

IT IS SO ORDERED. 

DATED this 12' day of June, 20@. 

PETER D. McDERMOTT 
District Judge 

Copies to: 

Bryan D. Smith 
Tom ArkoosWDaniel A. Nevala 

Case No. CR2005-5754FE 
Minute Entry and Order 
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Bryan D. Smith, Esq., ISBN 441 1 
B. J. Driscoll, Esq., ISBN 7010 
McGRATH, SMITH & ASSOCIATES, PLLC 
P. 0 .  Box 5073 1 -.. - - - . 3 '  

4 1 4 S houp Avenue 
Idaho Falls, Idaho 83405 
Telephone: (208) 524-073 1 
Telefax: (208) 529-4 166 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 

BECO CONSTRUCTION COMPANY, ) 
INC., an Idaho corporation, ) 

Plaintiff, 
) 

Case No. CV-05- 1355 OC 

v. 
1 
) BRIEF IN OPPOSITION TO 
) AN AWARD OF ATTORNEY'S 

THE CITY OF POCATELLO, J-U-B ) FEES 
ENGINEERS, INC., and DOES 1-15, ) 
Whose true names are unknown, 1 

Defendants. ) 

I. INTRODUCTION. 

This case is on remand from the Idaho Supreme court after its decision in BECO 

Const. Co., Inc. v. J-U-B Engineers, Inc. -- P.3d --, 2008 WL 1913874 (May 2,2008). 

The Supreme Court held that J-U-B cannot recover attorney's fees incurred for defending 

against the intentional interference with contract claim or the negligence claim. J-U-B 

can recover attorney's fees only for defending against the breach of contract claim. 

Because this court's award of attorney's fees included fees for the two tort claims, the 

BRIEF IN OPPOSITION TO AN AWARD OF ATTORNEY'S FEES -Page 1 
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Supreme Court remanded this matter for determination and award of fees J-U-B incurred 

in defending BEC07s contract claim. 

In this regard, BECO voluntarily dismissed the contract claim on August 15, 

2005. Therefore, this court cannot award any attorney's fees to J-U-B incurred after 

August 15,2005. As of August 15,2005, J-U-B incurred a total of $33,66 1.92. 

However, this amount of attorney's fees is the total J-U-B incurred in defending the two 

tort claims and the contract claim. Therefore, this court must determine how much of the 

$33,661.92 in attorney's fees J-U-B incurred in defending just the contract claim and 

award only that amount to J-U-B. 

11. THIS COURT CANNOT AWARD J-U-B ANY ATTORNEY'S FEES. 

A court cannot award attorney's fees where the memorandum of costs is 

insufficient to isolate the fees recoverable on and attributable to a breach of contract 

claim from fees not recoverable on but attributable to a tort claim. Brooks v. Gigray 

Ranches, Inc., 128 Idaho 72 (1 996). In Brooks, the defendant prevailed on the defense of 

a contract claim and on its counterclaim for conversion. The district court denied the 

defendant's request for attorney's fees because the district court could not determine from 

the record before it those fees properly recoverable in defending the contract claim from 

those fees it incurred prosecuting the conversion action for whch the defendant could not 

recover fees. The district court clearly explained that the "defense of the breach of 

contract action was inseparably intertwined with and at least partially attributable to the 

intentional tort claim for conversion" for which the defendant could not recover 

attorney's fees: 

The Court looked at the attorney fees to see if I could distinguish which 
ones were used on the intentional tort and which ones were used on the defending 

4 7  
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of the contract. And I was unable by this affidavit to make those findings, so the 
Court would not grant attorney fees in this particular case on these Memorandum 
of Costs. And with regard to conversion it does not fall within the contract and it 
does not fall within the statutory authority of Idaho Code Section 12- 120(3), so 
there would be no attorney fees at all entitled under the conversion. The Court is 
unable to determine which attorney fees were used for the conversion and which 
were used for the contract action. 

Id. at 77-78. 

In affirming the district court's denial of attorney's fees on appeal, the ldaho Supreme 

Court stated that "[tlhe district court did not award attorney fees on the defense of the 

contract claim because the memorandum of costs was insufficient to isolate the fees 

attributable to that defense fi-om the fees attributable to prosecution of the counterclaim 

for conversion." Id. 

Where the affidavit of counsel does not isolate the fees attributable to the defense 

of a contract claim from the defense of a tort claim, attorney's fees cannot be awarded 

pursuant to Idaho Code Section 12-120(3) for defense of the contract claim. See, e.g., 

Rocke$ller v. Grabow, 136 Idaho 637,645 (2001) (holding that "where fees were not 

apportioned between a claim that qualifies under Idaho Code Section 12- 120(3) and one 

that does not, no fees are to be awarded.") Weaver v. Searle Bvos., 129 Idaho 497, 502 

(1 996) (upholding the district court's denial of attorney fees because the party requesting 

fees had not separated the fees attributable to the contract claim and recoverable under 

12- 120(3) from those attributable to tort claim not recoverable under 12- 120(3)). 

It is beyond dispute that the court has discretion in awarding attorney's fees. 

However, an award of fees must be supported by findings and those findings, in turn, 

must be supported by the record. Partout v. Harper, 183 P.3d 771 (2008). A trial court 

abuses its discretion in awarding attorney's fees in the absence of a record to support its 
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findings. Payne v. Foley, 102 Idaho 760 (1982). An award of attorney's fees in the 

absence of a supporting record constitutes an abuse of discretion because the award is 

based on an arbitrary act rather than on facts and principles of justice. Platt v. Brown, 

120 Idaho 41 (Ct. App. 1991). 

Here, J-U-B obviously spent time defending the two contested tort claims before 

August 15,2008. In fact, J-U-B spent more time defending the two contested tort claims 

than the uncontested contract claim BECO voluntarily dismissed. For example, J-U-B 

filed a 17 page brief in support of its motion for summary judgment. J-U-B dedicated 

only four pages (6,7, 8 and 9) addressing the breach of contract issue. The remaining 

portion of the brief (the other 13 pages) addressed the two tort claims. Therefore, J-U-B 

was incurring a substantial amount of its attorney's fees defending the two tort claims 

before August 15,2005. 

Importantly, J-U-B has failed to isolate or apportion through affidavit or in its 

memorandum of fees attributable to the defense of the contract claim from those 

attributable to the defense of the two tort claims. In this regard, the Affidavit of C. Tom 

Arkoosh dated July 3, 2006 states "that the total of costs and attorney's fees incurred by 

my clients is $77,826.42.'' The affidavit makes no attempt to apportion any of the 

attorney's fees. J-U-B's memorandum in support of its motion for attorney's fees 

contains an itemization of J-U-B's attorneys fees incurred before August 15,2005. It is 

impossible to review the itemization itself and come to any reasoned conclusion 

regarding which fees apply to which of BECO's claims. As stated in Brooks, if the court 

is unable to properly differentiate fees incurred among various claims, then the district 

court is left without a record that would allow it to award attorney's fees without acting 

q 9  
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arbitrarily. Id. On this record, this court is unable to determine which attorney's fees 

were incurred for the tort claims and which were incurred for the contract action. 

Therefore, any award of attorney's fees would be arbitrary and capricious. 

111. J-U-B's TIME TO MAKE ITS RECORD HAS EXPIRED. 

J-U-B's time for submitting evidence in support of its motion for attorney's fees 

and costs has expired. Rule 54(d)(5) of the Idaho Rules of Civil Procedure states: 

At any time after the verdict of a jury or a decision of the court, any party 
who claims costs may file and serve on adverse parties a memorandum of costs, 
itemizing each claimed expense, but such memorandum of costs may not be filed 
later than fourteen (14) days after entry of judgment. 

The district court entered an amended judgment in the instant case on August 10,2006. 

Pursuant to IRCP 54(d)(5), J-U-B had 14-days fiom entry of judgment within which to 

file its memorandum of fees and costs and any supporting documentation. The time has 

now elapsed within which J-U-B was to file is supporting documents to comprise the 

record on the attorney's fees issue. Moreover, no Idaho Rule of Civil Procedure allows a 

party to file any amended memorandum of costs after 14 days fiom entry of judgment. 

Accordingly, this court must make its findings and conclusions based on the record 

before it. 

IV. J-U-B CANNOT RECOVER ANY ATTORNEY'S FEES FOR FILING A 
SUPPLEMENTAL BRIEF RESPONDING TO BECO'S CHALLENGE 
REGARDING THE AMOUNT OF ATTORNEY'S FEES THIS COURT 
SHOULD AWARD. 

At the hearing held before this court on June 9,2008, this court instructed counsel 

for J-U-B to file a supplemental claim for attorney's fees for work he would do filing a 

supplemental brief on the issue of attorney's fees. However, this court lacks discretion to 

award J-U-B additional attorney's fees far addressing the amount of attorney's fees this 
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court will award. In this regard, the law in Idaho is clear that although attorney's fees 

incurred for challenging the entitlement to an award of attorney's fees are recoverable, 

attorney's fees incurred only for challenging the amount of an award are not recoverable. 

Sanders v. Lanword, 134 Idaho 322 (Ct. App. 2000) citing Building Concepts, Ltd. v. 

Pickering, 114 Idaho 640 (Ct. App. 1988); Spidell v. Jenkens, 11 1 Idaho 857 (Ct. App. 

1986); and Cheney v. Smith, 108 Idaho 209 (Ct. App. 1984). 

Here, the Idaho Supreme Court already determined on appeal that J-U-B is 

entitled to attorney's fees it incurred defending on the contract action. The Idaho 

Supreme Court remanded for this court to determine the amount of the award. 

Accordingly, under well-established Idaho law, this court cannot award J-U-B any 

attorney's fees incurred for responding to BECO's challenge regarding the amount of 

attorney's fees this court should award. 

V. CONCLUSON. 

For all the reasons set forth above, this court should award J-U-B no attorney's 

fees. 

DATED this 

~ t t o r n e ~ s  for Plaintiff 

fi 
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CERTIFICATE OF SERVICE 
/ 

1 HEREBY CERTIFY that on this ~ ~ c f  June, 2008,I caused a true and 

correct copy of the foregoing BRIEF IN OPPOSITION TO AN AWARD OF 

ATTORNEY'S FEES to be served, by placing the same in a sealed envelope and 

depositing in the United States Mail, postage prepaid, or hand delivery, facsimile 

transmission or overnight delivery, addressed to the following: 

[ 6 s .  MAIL 
[ IFAX 
[ ] Overnight Delivery 
[ ] Hand Delivery 

C. Tom Arkoosh, Esq. 
Arkoosh Law Offices, Chtd. 
P. 0. Box 32 
30 1 Main Street 
Gooding, Idaho 833 30-0032 

Bryan D. S - 

BRIEF IN OPPOSITION TO AN AWARD OF ATTORNEY'S FEES -Page 7 
F:\CLIENTS\BDS\7735\Pleadings\0020 brief opposing award of attorney fees.doc 
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C. Torrl AI-knosll, IS13 #2253 
1lanicl A,, Nev.ala, ISH U6443 
C:APYI'OT, LAW GROUP, l?:'L.LCI 
301 Main Street 
!'osl OLlice 130s 32 

Altonlcys for Dclcrtd ant J -1J-B Engix~esrs, Tnc. 

STATE OI; UIAHO, IN AN11 FOR THE COCjN'I'Y OF DANNOC'K 

BEC'O CONSTRUC:'I'IC)lcT COiVlE'AN Y', TNC'., ) 

9 ;in Ttlalio corporat~ol~, 1 Cast: No. CV 05-1 3 5 5  0(: 

6, ) 
Plailitil'lj ) M'F,MORIZNL)UM lN STIPPC)K.'I' OF 

DE'I'ETCMINA'I'ION AND AWAI<,I 1 '(IT? 
v. 1 A'STORNEY I'EES 'I.'(] 'I'I'EFE~NDPLN'I' 

1 
J-U-L3 .k.N'C+I'N'EEKS, INC., 1 

1 
Dclndant., :) 

CCIM l iS X(T)W Delrlrlallt J -U-13 'Engineers, Ir~c., by n.nd t.li~-ough i.ts c,ounsc.l of recol-(1, 

capitol I,aw G I - c I L ~ ~ ,  PLLC.:, and I-esl~aclrully subrnits this k fc rnor~c~~~~ lu tn  ill .%y~l.)nr..! (!/' 

. . lhis Court. previously dcclarccl .I-U-L?, the y~:evailiiig parly on surnma1:y jutigmcnl i i rd  

awarcirti cosls ~uid Ik,es lo 1-Ll-B. HLC'O appealed. 0~11- SII~I-CII.IC (':ourt affir~ned ~ b i . ~  Cr~ur.t's 

grarrt olsurllrnary judg~llent in Fdvor oT.1'-IJ-I3 hut v;lcarccl a p o ~ t i o ~ l  of [.he fee awal-d. T ' L I ~ S L I ~ I ~ T  to 

the Kemittitur issued on May 30, 2008, the Ida110 Sulp~.crne C.'o~lrl 01-clel-ed this Court to "kx-thwith 

53 
MEMORANL)UM 1N SUPPORT 01: DEILKMINATION ASD -4WARL) 01; API.L'C)KNLY 1:UL;S 'PC) 
IIEFE'NVA'N'I - 1, 
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(R.emiltilur, M'ay 30, 2008.) In lhat npinion, our Sup.l.aiie (~OI . I I -L  "rcmandlcd] 1.11is case lor 

dctcl.~ninatian and award ol' the amount of' fees I-U-13 inculre(l dcfeliding BEClO's contract 

claisr~." LIFC:.'II, 2008 Opi~iion No.  59, Docket No. 333 75, 9. 1l)urirrg the June $1, 2008 her.1.1-irlg, 

[his Cow-l: curl-ccrly ~ierccived lhar rhc dii-ec1i.v~ f i o ~ ~ , ~  tllc SU~JI-BII~C COLII-1 Ikanles 11.1~ pen[lislg 

issue as not w1lethe1- .I'-TJ-B is en~irlcd to an awarcl uf attol-ncy fees, bur, rathel-, 1l1c a ~ n a u n l  ol'kes 

awarding the propcr amount 01-kes 1.0 award to J-U-H. 

11. Discussion 

Deteimirli~lg the propel- nwosd of allon~cy fees to .I-'LJ-I3 is soundly within the tli scr.ction 

of this (lourl. 1~13110 appellalc courts have rcpcalcdly stated ~1ia.t d.etem~iiiing a.11 award ol' 

attonley fees is within the s0u11d discretioll ol' the trial court. ant1 will not be rlis~urIx.xl on ir.ppctal 

~unlcss t lwe is an abusc oS discretic~n. '1"o clctcrnline whe1.1ier 1l1c tr.irr.1 court al~uscd ils discretion, 

t2lc SLI~I-erne C.:oul-t considel-s (1 ) wl.lctlicr thc trial co~n-L co~-rcctly perceivecl tllc issue as one ol' 

discralior~; (2) wllcthei- [.he [rial court acted wil.lljn I.he nutcr bol~ndaries o[' irs disci-e1.io1.1 ntld 

consistently with the legal stimdards applica.blc to t.he specilic choices available to it; a.nci (3) 

wl.~e~hcr thc uqia.l court reached its clccision by an exercise 111' rcasan. C7ont~errr.s v. lii.rblc?,y, 142 

Idaho 573, 576 (Idaho 2006). 

Will1 this I ~ a c k d r ~ p ,  we urge ~11c Court to apply its d.isc~-etios~ in reviewing the I-ecord nrlcl 

again applyiilg the fi.~.clors out lincd in I.R.C.P. 54(e)(3) 10 ilercl.mine thal. at. a s ~ i i r ~ i r r ~  L L I I I ,  J-U-13 is 

erltitlcd to m a~v;.i~:(i of allomey lkcs, with interest fiom L1.w datc of judgment, for all kcs iacurreti 

l'rom begi~ulin# of Iht: lawsuit tlwough the date Lliat tlrc Courr dismissed BEC:07s brea.c'li o f  

conlniul cla.im, as a reasonable' u . w i ~ d  ol' a.ttortiey fees for delkncling J-\.I-U againsl BECCI's 

J-Y 
MEMDR AXDI IM IN SllPPOKT OF DETERMINA'I'ION ANL) AWAl<I:I OF ATTORNEY liL;1;S .I..(:) 
13FFF,NIlAN'I '  - 7 
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colll.racr Addi (ional l y, a.s the Court indicated in jls Mitlvte L-r~try u r r r %  Order u 1' .June: 1 2 ,  

2008, :I-U-R shall also bc awal-tied attomuy fees f c ~ r  prepnl-irlg a i ~ d  submitting this brief. 

Dul-ing the rcccrlt. healing 011 BECO's dcmnnd lo 1:elensc the cash deposit, lhc Coin-1 

corrccr.ly poirrtcd oul to coitnsci for RECQ t.lial an evi.ciantiary hearing llad been cund~.iclecl 011 11-IC 

issue 01' attonley lkcs which a.ssisrcd the Cuiirt i n  dolcrm.ini~~g the award, o f  I'ccs to .I-U-13 

previously. AT thal Ikc hearing, J-CJ-B prcsent.er1 expcrt, wirrlcss, Ja11.n Uailcy. Mr. Bailey 

tcstifietl that the cost arld fees irlcurreci in dcfc~.~di~,ig J-IJ-.B against l3,FC.:O were reasonable. T ~ c  

I ,  
COLLJL ili~cstio~ied both Mr. Bailcy and counscl for J-IJ-B aljout rlic .nature of defentli1.1:: a 1a.wsuit 

5 nf  [his tyl~e. Mr. Bailey nt')t o~l ly  opined 011 the naturc of dercl.ldi~lg a In\vsuir of 1I.1is rype, 17~11 

also t 1 . b ~ ) ~ ~  dcfcnding a 1riwni.i.t against this npcci iic P lainti ll, concludi.nc that m y  lit,igiition 

againsl BECU is diffic~111 arid unrenson.ably tj~iie consuming. 

Prior 11) tllc fee haarillg, cou~lsel Tor S-U-13 providccl the Courr wit11 delailcd billing 

rccostis chronicli~1g the Lime incurreti l ~ y  coi~rlscl a ~ d  the expcnsc incun-ed I?y J-U-U ill clcl'cnding 

aga.insl 6EC:O's complai~.\r. Keviewi.ng blc work dolse by J-U-l3's cc~unscl ill deril.ldil.ig this 

lawsuit revea.1~ that so111.c 0.t' ttie ~iiiljor ciit.cgorics of S ~ I - V ~ C L ' S  rendered inoludcd: (a) lilignrioti . . 

plairni..rig, (I?) marsl.~aling and ~.cvie~vil.lg documenlu, (c) litigation coordination., (:ti') wirllcss 

tiiscovcry and prtpalalion, (c) issue identification iuld develal>mcnl,, (I) Rulc 1 (i nego~iaLiu~is; nnti  

(8) s e r v i ~ ~ ' ~  dircctly I-elated tcl this liti.gation, includir~g t l~c  acq~~isilinn. rcview. sel,ectior.1, use and 

coordir~arion uf'lirigalion clocurrlcrlts and i ~ i ~ ~ i i s i v ~  rnotio~1 ~ ~ - u c ; L ~ c c .  All of i . l ~ i ~  worlc wa.s d o l ~ e  by 

J-'IJ-B's counscl in investiga.ting and detemlining thc pa.ranie~ers of  thc Inwsuil ancl rcsca~.cliing 

and cie.C~nding J-U-13 against ~ h c  u~~founded  a.lley;ltior~s 11.1 the Co~~~p l i i i r l~ .  

After hc;u-ing tesri rnony f~-om Mr. Railcy anti i r rgu~l~cnt fiom counsol, this C.yoi~rl 

tlelcrrrliricd that. [he rccs incun-ed were rcasorlable given rllc circums~a~ices silrroundjuy lha 
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1itig;~lioil and  aflcr applyirig [he fi~ctors ~~lt l i l lcd in 1.R.C.Y. $4 ~ I I  deler~n.inin~ thc propcl' alllo~lrlt 

ol: I'ccs. RE(.'O presented no evi.dence at the fee hoaring 10 rcfi~tc Mr. Dailcy's testiniony 01- 10 

establisl~. that J-1.J-B's fees wwe ~mrca.sonr-lbltl.. 'l'hus, reviewing the record, especially t l ~  

 ransc script of ~ h c  fce hearing and Lhi: billing I-ccords previously providecl by J-IJ-B's co~~rlsel, will 

provide thc Courl with ample cvide~lce lo dclcrlnine that  J-U-13's lccs were roa.sonably inc~~t-I-ell 

in del'cnding against BI;C:O's contriicl claim and allow the Co~1t-t to m.&e a proper award of fees 

I3ECC) will a.rgue 111i~t J-U-13 cannot rccovel- fees Lor defending itself agairlst the ccultract 

cla.im imlcss 5-LJ-13 can identify will1 I UO'YO accuracy cxactly what tirrle was sl~cnl dcle~xling Lhc 

conli-a.cr claim, as opposed to cleSctlclil).g the other c1a.irn.s. This argument is flawcd. A party 

claiming al.lorrlcy fccs does not cvcn have 1.0 subrilit cviclcilce as 10 what is a reusanable fee. 

What is a reasonable rtttulneys' fee i s  a questiorl f o~ .  thc dclcrrnination of' Ifit: court, 
taking illto c;on.sidcration the nalul-e ol' thc litigat.io13, 11.1~ m110\.1111 involvcd in the 
controvc~.sy, the length o f  time utilized in  prcpariition [br and the lrial cj (' tl.\c case 
a.nd other sclillcd lacto~~s viewed in tllc light of the knowlcd.ge and expericncc of 
the court as L?. lawyer and j.udgc; it is not necessary in this comiar;l.ior~ 1hir.t he l.1ca.r 
ally svidctlcc on the matter although it is proper Illat the co~li-l may have before i t  
Ihe vpinion of experts. Smilh ) I .  Grear Rasi~i (;rain C'o., 98 Tdahc, 266, 281 (:l'd;.~.lio 
1 977). 

Further, it is no1 cssctltial in every cast: that cvidellce must bc submitterl justilyirlg the 

reasonableness orall attonley fee o r  al.1 awur.d thereof, C:II~:lrvfc 1). S'ugc!, 102 ldaho 261, 266 (ldalxo 

1.Y81). However, J - U - 5  did provide thc Court with detailed billirlg records and expcr-t wit~less 

tcstirnolly concerning hot11 the res.sollabl.eness and j~lsrilicarion of ils rccs. 

hccordingly, any counsel or litigant who 'has heel1 involvcd i n  colnplex conlmcrcia.l 

litigalios\ lcrlows that ~ t .  {,he begillsling of' ;3. l a w s ~ . ~ i ~  involving tlloustu~rls o r  p a p  of docu1-r~enl.s 

a.nd contracts lhu~ itrc 1xund.reds of payes long, n.11 .work is being dvlle 1.0 clcfctld the enlire 1;i.wsu.it. 

'This jnclucies all clairns. Thus, it  i s  reasonable ha t  all of the wc~l-k clorlc by .I-U-13's counsol is1 C 
5 k  

MLh4C)I'EANT)l JM TN SLIPPUlCl' I ')GTERTVI~\~AT~~N AND A W A  I <  I )  OF ATTOKNE,Y 1:1~1~5 ' 1 (') 
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[lie lzcginning oi'tllc lawsuit and lzeforc the brcnc;h 01- co11t.1-act cli~irrl was di.smisscd wi.ls dol1.e 10 

ciel'cnd against the l>~.cac.h oi'conll-act claim. Fol- exanlple, ussli.mc a. lawyer* .is I-esca~c11i~1.g cases 

involving construction projccts involving ~ h c  allegation, o.l'ricgli~erlcc by Lhc clesigri pro~e$sionil.l. 

If dui-irlg her I-escarch shc discovers c r w s  invol\ling cons~ructio~~ prqjecls whcre !.he itllegaLior1 is 

breach of contra.cL I-athcr [.har~ r~egligcnce, a.nd ~ h c  cast:; apply lo thc filcts of the casc she is 

wol-king on, i t  is entirely rcasnnalzlc that 11ie firnc she spcnt researching thcse cases would bc 

opporticx~cd to defuncling agai.1.1st the conrract claim. This would be tl-uc cvcn if the r.irnc enLi-y 

& r-efleclcd that she was rcseai-ching negligence cases. 

6 
So, does Iliis allow BECO to al-guc that none ill' rhe w ~ ~ - l c  .T-U-I3 tiid i r ~  the bcgins~in$ of 

L I I G  liwsuit was clorle to dcScnd the bl-each of contrr-lcl cl.a,inl Izecnusc it may havc been t1ol.l~ to 

defend n tort ~lil1111, or dttennir~c if there should bc a co~.liilerclaim, or a cross-claim, or w11a.l 

affirmative d.eferlscs were available. 'I'hal's what BECIO il~sucd on ilppeal mci in Ole rcc,cnl 

hcarit~g to I-elsasr: thc cash dcposit. l3ECO atgucs th21.l bacause J-U-R's counsel carrnot go 

tllrouyh iLs I.>illing recol-(1s wirh 100% ceel-k~inty and 1ligh.liglit ccl~aii~, entries ill yellow Lo inclici).tt 

limc spcnt dcfenciiny tfic contract claim, ancl othel- itellis in pink to indicatc time spenl ~lelk~~cling 

thc 11zgliyenr;e claim, and fi~~iilly, other iteins in bluu to indica~t! 1itn.c spell1 dercnditlg th.e 

inte~~ticlnal in\crScxer~ce claim, tflc Court should fiild that J-U-I3 ciullzot recover, 01- at bca cim 

I-ecover onc-third of Lhe :lrnount of fees incilrrcd bcforc the Court dismissecl REC:O1s con[]-ucl 

clain.1. BECO argues csscr~tia.lly that ~ 1 . l ~  Court ca~11lot I-ebicw the record and clctcrm.ine iuict 

award a ~.easonable Scc to J'-TJ-B Lor dcfcniling itself agairlst UEC:O's contract claim. Ttic 

aryumenl \hat J-U-13 shuulcl slot rccover m y  Tees is urucasonablt: and the Coui-L ciocs r ~ v t  ~leerl, to 

iidlow RECIC)'s fiiiled lczgic. 

M I:M( )I< / \  Nl)iJM IN SUPPC)R'l' c>F I )I;:'I'ET<Mn\TATION AND AWA KD C)F ATTORNEY bEES T(:l 
I3ILI~I*:NI),\N'l '  - 2 
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"fhc Idaho Caul-1 of Appeals upheld a tlicll court's detcratni~iation and a.\vurd of 75?0 ol' 

7 511 f 
;ittnr.liey I'ccs when the court cietcr~nined thal tllc prevailirlg party had syenl itpyroximntely -. ,lo 

of his attorney rccs in dclnding againsl a c c ~ - t a i ~ ~  portion of thr, la,wsl.i.ir. "l'his niling was ~lphckf 

cven ~hough 111c time itcmizalions in l l c  me~~ioranci~.~i~i i r z  support of altor~ley Tees did no[ cl.carly 

scpcrak the illno~mt of lirrlc spent uri each individual iss~lc. Thc appellate court concluded IJlat 

the trial C O L I ~ ~  judge el~lployed t l~c  discl-etion a.cc;ordcd him in del.el-rrlinin2 11-1c prevailing pal-Ly 

and did so ill a reasorlable way and aTfinned [he i l ~ a r d  o r  allorney Ikes. Hrrdell 11. Hrrtlt~ll, 172 
1% 
7 I ~ l i ~ l ) ~  442, 450 (Ttiaho Ct. App, 1932). 

TTI. Conclusioll 

Hasccl on tile t'orogoing, i t  is clcal-ly within the Court's discretion tn go back :,Inti I-cvicw 

the record, apply Ihc governiiig factors laid out in 1.R.C.P. 54, and at a, mininlum awarlrti J-1J-13 a.ll 

o f  thc tces it isi~'11r'rcd ill (lefclldillg [his lawsuit up to Ihc point whcrc BECO's contl.acL clilirrl was 

tiismi.sscd with il~tercst from t l~c  date of'juclgtncn.t will1 thc addilic.,nal cost oF rescarchiiig a1.d 

s~11);nitting ~liis hricf to Ikr: court. F~lrlherrnorc, given ~ h c  ulll-easo~~ablcness in BBC:O's bl-inging 

and pul-suing this lawsuit. it is soundly within tlie Cou~et's disci-cti0.n to award thc appropriarc 

alnoutlt of fees Lo 5-11-8 as pre\/iuus'ly cwai-ciet.1. 

UP, I'LLC 

--... . . -  .- 

Dul~icl A. Nevala 
Attorqncy for J-U-B Engineers, 1n.c. 

MEMOKAh\iDUM IN SI J I'PUK'1' UI' T)T.TERMlNA'I'lON A'ND hSV.4KI) (IF ATTORNEY FE.t.:S TO 
l3FFF;XIIA'NT - (; 
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CERTI b'TCIA'I'E OF SERV lCE 

I hercby ca-ti@ that on t h g  3 day of J ~ m c ,  2008, T sel-vcd a truc and C O ~ I - C C ~  copy of llii: 

foregoing documeilt on the pcrson listetl below, ill thc manner indicated: 

Bryan D. Smith - - IJ~liled States Milil, l'ostnge 1'1-cpuicl 
NlcCirath, Sm~th  1C: Associates, PLLC Ovei-nigl~t Cor~ricr 

,4 I ~ ~ ) S I  0ace BUX 50731 Via 1::~isimile 
'9 4 1 4 Shoup Ave~li~e -- Hand Delivered 

Idaho Falls, Idaho  83405 
I~acsiinllc: (208) 520-41 66 

MLM(.:)r<ANDI.IM 1N SUPPOR'I' 01; L)~!'I 'E~.<~/~TNATIc)N ANSI AWARD ( IF  .ATTORNEY b'RES TO 
T)F,FF<Nl)ANT - 7 
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C. Tom A1-ltoosh., ISB #2253 
Dimicl A. Ncva.la, 'ISB M443 
CA..P I'T'OL LAW GROUP, PLI A? 
30 1 Main Slreet 
Post Office Box 02 
Croodj..lig, Idaho 83330 
Tclcyhonc: f208 1'934-8572 
E;a.csilnilc: (:208) 934-8873 

Atromcys for DeScnda~~r J-U-H Engiuccrs, Inc 

1N 'l'.HE DISTKlCI'l' COURT CIF THE SN'I'H .TTJ'DIC:I AL DIS'S'I<TC!T 01'' '1'1'iE 

STATE 017 TDAHO, 1:N AND F0.K. "THE C:OCJNTY C1.F 13 ANNOCK 

RE(:O CONSTRUC'T'ION C:OMYAI\N, INC'., ) 
an Idatlo col-poration, 1 

) C'ase No, CV 05-1 355 OC1 
Plainli fT, ) 

) bfEM OKANDI.1 M 01; FEES 
V. ) 

.> 
.I-l!-H ENCTNEERS, LMI. 1 

1 
I )efendanl. ) 

) 

CUM kS 'NCJW, Daniel A. Ncvala., afler first bcilig ciul y sworn u.po11 c1all.1, deposes arlcl 

says: 

1 .  1 all1 all a.tlomay Sir J-LJ-13 Eslgincors, h c .  (:hercina.ft.er J-TJ-B) in the above-cntitlect 

matter and us  SISC~I, T hi1.v~ ~ c r s ~ n a l  knowledge ol' thc facts conlaia.crl in lhis 
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2 .  Thn.t in its June 12, 2008, Mi~zule k~zrr;y U I I L . ~  Orile:~., this C:oli~-t 0rc1crcd that Plnin(iITml.lsl. 

pay Dcfend;mt attorney fees for the tii11.e spcut preparing w d  submilling a, bl-icf on the 

issue o f  attorney Tccs. 

A"rTORNJ3Y FEES 

3. 1 have attached lo rhis ineli~orandum as Exhibit .4 2nd incorporat,ed by r~lkicace herein, a 

11-~le cupy u f  thi: hours hillcd Sor sei-vice 011 the specific. dales provicfed. A dcsc:ril?lion o f  3 
the hasis lijr cacll billing is also corrtnined witliirl the Exhibit. 

I'ilrsua~lt 1.0 Rule 54(:e)(3), Igl,d~.o . I'<ulcs 91 Clivil Q-pczdure, thc followi~lg specilic 

inl'onx~ation is prov,ided. 

Datcs. T l ~ c  dates lhal t l ~ c  scrvices were provid.ec1 arc set furlti within tlie cxl.iibit. 

SCI-vices Reudered. Thc scrvi~es re~~ctcri:cl on [he dn.tcs in  cl~lestiorl arc describcrl 

within the exl.iibirs. 'fbe in:ljor scrvices I-andcred i.ncluclc (a) legal 1-cscarcl~, (:I>) 

reviewirlg the cc)url rccor6d and  othei- documellts, (c) prcya~.ii~g and submit tin^ ~ l i c  

brief. 

HOIII-ly Rate. Since approx i rrlatcly Jaa~~.lal-y' I , 2008, "rorn Arkoosh's work on (.his 

case is billed a.t $250.00 pcr hou.~.. L>ani,el Ncvala's work 011 this cast is billed at  

$200.00 pel- I I U L I ~ .  Paralegal woi-l( is billed at 575.00 pel- lioui-, I llereby slalc that. 

Ll~e Lola1 a~nount of allolncy's fees iiicui~cd by sny clients [or tlie pi-epuration and 

subn~ittal ol'tl~is brief is $5,540.00 

4 Pursuant to Ri~lc 54(d)(l)(C), Idgho Rules of C'ivil Proceciui-E, I llcrcby slaLa that 

6f 
MIiMO'RANDT 141 01; l'U13S - Pngc 2 
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Lhc costs a id  attoimcy's fees colltained herein wore reasonably incm-cd, were nut 

incui-red for pui~~oses of 11ara.ssmc11t or delay, were not i ncirrcd in b;ld fi.iililh atld 

were nut incun-cd fm- i l~c  purposc of increasiug [he costs or nttoi~~ay's fees to ally 

DA'I'ED rhi&y- day of Junc. 2008. 

- 6  - 

CLRTI.FI (" A"rE OF S T'KVTCE 

T hercby certify that on the= day of June, 2008,I sn-ved a true and conrcl copy of Lhe 
Grcgoi~zg doc~umcul on the persou listed below, in the mamlcr indici\tcd: 

Ri-y an 1). Smi.th United States Mai.1, Postage Prepaid 
McGrnt1.1, Smith & Associales, PLI..,C: 0vern.igl.lr Coulier 
Post Off i~e Box 5073 1 : .F Via Facsirrlile 
4 1 4 Shoi~p Aven.ue Hand Delivered 
Idaho Fal Is, Tdallo 83405 
Facsimile: (205) 5211-4 1 66 

PAGE 11/13 
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Capitol Law Group, PLLC 

P.O. Box 2598 
Boise, ID 83701 
(208) 344-8990 

Invoice 

J-U-B Engineers, Inc. 
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BECO CONSTRUCTION APPEAL 
Interim Statement 

0611 312008 
DAN Obtain and revlew documents (memorandun1 decisions 

and order) from Court: research and review rules and 
ceselaw 

0611 712008 
DAN Obtain and review documents (prior briefing, court 

decisions, and record) in preparation of drafting attorney 
fee brief 

0611 812008 
DAN Legal research regarding attonley fee awards 
DAN Obtain and review documents (district court record and 

summary judgment briefing on issue of attorney fees) 
DAN Obtain and review pleadings filed by opposing counsel with 

the supreme court 

061 19/2008 
DAN Continued legal research regarding attorney fee awards in 

Idaho 
DAN Begin drafiiriy brief on determination and award of attorney 

fees 

Hours 

0.70 140.00 

06/20/2008 
DAN Continue drafting brief on determination and award of 

attorney fees 4.50 900.00 
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06/21 12008 
DAN Edit and revise brief on delermination and award of 

attorney fees 

06/22/2008 
DAN lntervlew and conference with Tom Arkoosh regarding brief 

on determination and award of attorney fees 
DAN Final edits and revisions to brief on determinarlon and 

award of attorney fees 
DAN Prepare memorandum of fees for preparing brief on 

determination and award of attorney fees 
For Current Services Rendered 

Timekeeper -.. . 
Daniel Nevala 

Total Current Work 

BALANCE DUE 

Recapitulation 
Hours 
27.70 

Account is due and payable lwenfy days efter statsmont date. 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT 

IN AND FOR THE STATE OF IDAHO, COUNTY OF BANNOCK 

BECO CONSTRUCTION CO., INC., ) 
CASE NO. CV2005-1355-OC 

Plaintiff 
) MEMORANDUM DECISION 

VS. AND ORDER 

J-U-B- ENGINEERS, INC., and ) 
DOES 1-15, whose true names are 
unknown, 

Defendant. ) 

4 1 
'w 

The Idaho Supreme Court remanded this case to the District Court stating:"We remand 

the attorney fee issue for determination and award of the fees J-U-B incurred in defending 

BECO's contract claim." 

BECO withdrew its breach of contract claim against J-U-B on or about August 15,2005, 

just prior to the hearing J -U-B's first summary judgment motion. 

In awarding attorney fees this court is considering the testimony of attorney John Bailey, 

the complexity of the issues, the experience of counsel for J-U-B and concludes the hourly rate 

charged by counsel for J-U-B to be reasonable and is similar to the prevailing rate for 

experienced counsel. This court further concludes it was necessary for J-U-B's counsel to review 

voluminous documents in defending their clients. This court further concludes most of the work 

performed by counsel for J-U-B prior to August 15,2005, involved defending the breach of 

Case No. CR2005-5754FE 
Memorandum Decision and Order 
Page 1 



contract claim pursued by BECO Construction. 

This Court has reviewed the Memorandum of Costs filed by counsel for J-U-B and the 

Memorandum in Support. This court has also reviewed counsel for BECO's objections. 

Due to the objections raised by counsel for BECO and their Petition for a Writ of 

Mandate against this court it was indeed necessary for counsel for J-U-B to incur additional legal 

research and time in seeking an award of attorney fees on the contract claim and counsel should 

be compensated by BECO for this work necessitated by the pleadings filed by BECO. 

2 
J-U-B is awarded Thirty Five Thousand Six Hundred ($35,600.00) Dollars in attorney 

fees for defending the contract's claim and an additional sum of Five Thousand Five Hundred 

Forty ($5,540.00) Dollars in attorney fees pursuant to the memorandum of fees filed June 23, 

2008, for a total attorney fee award of Forty One Thousand One Hundred Forty ($41,140.00) 

Dollars. 

BECO deposited a cash bond on appeal with the Bannock County Auditor in the sum of 

One Hundred Two Thousand Five Hundred forty one and 861100s ($102,541 36) Dollars. 

NOW, THEREFORE, IT IS HEREWITH ORDERED the Bannock County Auditor shall, 

from said funds, remit a check in the sum of Forty One Thousand One Hundred Forty 

($41,140.00) Dollars to counsel for J-U-B, David A. Nevala, 301 Main Street, P.O. Box 32, 

Gooding, Idaho 83330, and remit the balance of said fund, including interest, to counsel for 

BECO, Bryan D. Smith, 414 Shoup Avenue, P.O. Box 50731, Idaho Falls, ID 83405. 

Case No. CR2005-5754FE 
Memorandum Decision and Order 
Page 2 
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IT IS SO ORDERED. 

DATED this 29th day of October, 2008. 

PETER D. McDERMOTT 
District Judge 

Copies to: 

Bryan D. Smith 
Tom ArkooshDaniel A. Nevala 
Bannock County Auditor 

Case No. CR2005-5754FE 
Memorandum Decision and Order 
Page 3 



Bryan D. Smith, Esq., ISBN 441 1 
B. J. Driscoll, Esq., ISBN 7010 
SMITH, DRISCOLL & ASSOCIATES, PLLC 
P. 0. Box 50731 
4 14 Shoup Avenue 
Idaho Falls, Idaho 83405 
Telephone: (208) 524-073 1 
Telefax: (208) 529-4 166 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 

4 BECO CONSTRUCTION COMPANY, ) 

b INC., an Idaho corporation, ) 
) 

PlaintiffIAppellant, 1 Case No. CV-05-1355 OC 

v. 
) 
1 NOTICE OF APPEAL 
) 

J-U-B ENGINEERS, INC., and DOES 1 - 15,) 
whose true names are unknown, ) - "\5. & 

) 
I 

DefendantslRespondents. ) 

TO THE ABOVE NAMED DEFENDANTSIRESPONDENTS, 5-U-B ENGINEERS, 
INC., AND ITS ATTORNEYS,, C. TOM ARKOOSH, ESQ. and DANIEL A. 
NEVALA, ESQ., of the CAPITAL LAW GROUP, PLLC; AND TO THE CLERK 
OF THE ABOVE-ENTITLED COURT: 

NOTICE IS HEREBY GIVEN THAT: 

1. The above-named plaintiff, BECO Construction Co., Inc., ("BECO") 

appeals to the Idaho Supreme Court from the District Court's Memorandum Decision and 

Order entered October 29,2008 in the above-entitled action, Honorable Peter D. 

McDermott, District Judge, presiding. 

NOTICE OF APPEAL - Page 1 
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2. BECO has the right to appeal to the Idaho Supreme Court, and the 

Memorandum Decision and Order described in paragraph one above is subject to appeal 

pursuant to Rule 1 l(a), Idaho Appellate Rules, as an "order made after final judgment." 

3. The issues which BECO intends to assert on appeal are the following: 

a. Did the district court abuse its discretion in awarding J-U-B $35,600 

in attorney's fees for defending against BECO's contract claim that BECO withdrew 

on August 15,2005 where J-U-B's attorney's fees through August 15,2005 totaled 

$3 3 '66 1.42 which amount included work defending BECO' s negligence and 

intentional interference with contract claims for which two claims this Court has 

held J-U-B could recover no attorney7 s fees? 

b. Did the district court abuse its discretion in awarding J-U-B another 

$5,540 in attorney's fees for (I)  its work in arguing over the amount of attorney's 

fees the district court should award; and (2) its work opposing BECO's Petition for a 

Writ of Mandate against the district court? 

c. Should this Court hold as a matter of law that J-U-B can recover no 

attorney's fees because J-U-B failed to present the district court with a record that 

delineates its work among the claims for breach of contract, negligence, and 

intentional interference with contract? 

d. Did the district court commit reversible error when it ordered that 

BEC07s cash bond posted in connection with the prior appeal be used to satisfy the 

new attorney's fees award of $41,140 where this Court vacated the district court's 

prior money judgment and BECO has now appealed the memorandum decision and 

order awarding a new amount of attorney's fees? 

NOTICE OF APPEAL - Page 2 
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4. There has been no order entered sealing any portion of the record in this 

case. 

5.  BECO does not request that the reporter prepare any transcript. However, 

BECO does request that the Reporter's Transcript Volume One of One pages 1-33)or the 
e-T-- -.- - - .. -- .L. - .- - -  *--- - --. iLcr--u-& 

hearing dated August 2,2006 already prepared in connection with the first appeal be 

included on the record on appeal. 

6. BECO requests the following documents be included in the clerk's record in 

addition to those automatically included under Rule 28, Idaho Appellate Rules: 

a. Volumes 1-4 of the Clerk's Record already prepared and used in 

connection with the first appeal; 

!. b. Remittitur dated May 27,2008; 

1-  c. Motion for Release of Cash Deposit dated May 28,2008; 

d. Affidavit of Daniel A. Nevala In Support of Memorandum In 

opposition to Motion for Release of Cash Deposit dated June 4,2008; 

L e. Memorandum in opposition to Motion for Release of Cash Deposit 

dated June 4,2008; 

/f Minute Entry and Order dated June 12,2008; 

I g. Memorandum Decision and Order dated June 12,2008; 

[.,''h. Brief in Opposition to An Award of Attorney's Fees dated June 20, 

d'i. Memorandum in Support of Determination and Award of Attorney 

Fees to Defendant dated June 23,2008; 

w j. Memorandum of Fees dated June 23,2008. 

NOTICE OF APPEAL - Page 3 70 
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k. Brief in Reply to Defendant's Memorandum in Opposition to 

Plaintiffs Petition dated September 18,2008; and 

J 1. Memorandum Decision and Order dated October 29, 2008. 

7. I certify: 

a. That a copy of this notice of appeal has been served on the reporter; 

b. That the reporter who reported the August 2,2006 hearing before the 

district court has been paid the fee for preparation of the reporter's transcript; 

c. That the estimated fee for preparation of the clerk's record has been paid; 

d. That the appellate filing fee has been paid; and 

e. That service has been made upon all parties required to be served 

pursuant to Rule 20, idaho Appellate Rules. 

w DATED this // day of November, 2008. 

~t torne~s-for  Plaintiff 

NOTICE OF APPEAL - Page 4 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the ]f&ay of November, 2008 1 caused a 
true and correct copy of the foregoing NOTICE OF APPEAL to be served by placing 
the same i n  a sealed envelope and depositing it in the United States Mail, postage 
prepaid, or by hand delivery, facsimile transmission, or overnight delivery, addressed to 
the following: 

[ 6 s .  Mail 

3 [ ] Facsimile Transmission 

4 [ ] Overnight Delivery 
[ ] Hand Delivery 
[ ] Courthouse Mail Box 

[ $4~6. Mail 
[ ] Facsimile Transmission 
[ ] Overnight Delivery 
[ ] Hand Delivery 
[ ] Courthouse Mail Box 

C. Tom Arkoosh, Esq. 
Daniel A. Nevala, Esq. 
CAPITOL LAW GROUP, PLLC 
P. 0 .  Box 32 
301 Main Street 
Gooding, Idaho 83330-0032 

Dale Hatch 
Clerk of the District Court 
Bannock County Courthouse 
624 E. Center, Room 2 1 1 
Pocatello, Idaho 83205 

[ &U% Mail Stephanie Davis 
[ ] Facsimile Transmission Certified Court Reporter 
[ ] Overnight Delivery P. 0. Box 4574 
[ ] Hand Delivery Pocatello, 1daho. 83205 
[ ] Courthouse Mail Box 
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IN THE SUPREME COURT OF e TATE OF IDAHO / / 
BECO CONSCRUCTION COMPANY, INC., 
an Idaho Corporation, 

Plaintiff/ 
Appellant, 

J.U.B. ENGINEERS INC., 

Defendant/ 
Respondent. 

Supreme Court 

No. 33378 

REPORTER'S TRANSCRIPT ON APPEAL 
VOLUME ONE OF ONE 
PAGES 1 THROUGH 5 3  

Appeal from the District Court 
of the Sixth Judicial District of the 

State of Idaho, in and for the County of Bannock, 
HONORABLE PETER D. MCDERMOTT, 
District Judge, presiding. 

APPEARANCES : - 1 
-- 

For the Plaintiff/ MCGRATH, MEACHAM & SMITH 
Respondent: Attorneys at Law 

P.O. Box 5 0 7 3 1  
Idaho Falls, Idaho 83405 

For the Defendant/ Tom Arkoosh, Esq. 
Appellant: ARKOOSH LAW OFFICE, CHTD. 

Attorneys at Law 
3 0 1  Main Street 
Gooding, Idaho 83330 

LODGED at the Bannock County 
Courthouse in Pocatello, 
Idaho, this day of 

, 2007 
o'clock - . m. 

DALE HATCH 
Clerk of the Court 

BY 
Deputy 

-- e NOLOGICAL INDEX 
PAGE LINE 
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JOHN BAILEY 2 0 4 
Direct Ex. - Mr. Arkoosh 20 11 
Cross-Ex. - Mr. Smith 2 9  12 
Further Cross - Mr. Smith 37 4 
Redirect Ex. - Mr. Arkoosh 3 9  14 

Court Reporter's Certificate 

INDEX OF EXHIBITS 
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IN THE DISTRICT COURT OF THE JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 

--000-- 

BECO CONSTRUCTION COMPANY, INC., ) 
an Idaho Corporation, ) 

) 
Plaintiff, ) 

) 

I vs . ) Case No. 
) CVO5-1355oc 
) 

J.U.B. ENGINEERS, INC., 1 
1 

Defendant. ) 
) 

The above-entitled matter came on for hearing 
on the dates and times indicated herein at the 
Bannock County Courthouse, Pocatello, Idaho. 

I BEFORE: The Honorable PETER D. MCDERMOTT 

APPEARANCES : 

For the Plaintiff: William Smith, Esq. 
TROUT, JONES, GLEDHILL, 
FUHRMAN, P.A. 
Attorneys at Law 
225 N. 9th Street, Ste. 820 
Boise, Idaho 83701 

For the Defendant: Tom Arkoosh, Esq. 
ARKOOSH LAW OFFICES, CHTD. 
Attorneys at Law 
301 Main Street 
Gooding, Idaho 83330 

8:30 A.M. 

--000-- 

I /  : THE COURT: All right 

Let's take up BECO Construction versus 

7 JUB Engineers. I /  
MR. ARKOOOSH: Good afternoon, / / : Your Honor. 

Ill0 
THE COURT: Good afternoon 

MR. ARKOOOSH: Tom Arkoosh appearing 1 ti for J.u.5. 
/ I  l3 MR. SMITH: William Smith appearing 

14 for BECO Construction Company. 

THE COURT: Yes, Mr. Smith. Thanks. 

I l l 6  We're here for hearing on defendant's 

17 motion for attorney's fees and sanctions and 

18 plaintiff's motion to disallow fees and costs and 

19 plaintiff's motion to strike the affidavit of 

I I 20 counsel regarding the memorandum of fees and 21 costs. 

I1  22 So, I suppose, let's take up first -- 

/ I 23 I suppose we ought to take up, first, the motion 24 to strike the affidavit; okay? 

I N D E X  

COURT REPORTER'S TRANSCRIPT OF PROCEEDINGS 

PAGE LINE 

2 5 MR. SMITH: Thank you, Your Honor. 

1 MONDAY, AUGUST 7, 2006 7 I 

Deft's Mot. for Atty Fees & Sanctions; 
Plntf's Mot. to Disallow Fees & Costs; 
Plntf's Mot. to Strike Af. of Counsel. 

JOHN BAILEY 2 0 4 
Direct Ex. - Mr. Arkoosh 20 11 
Cross-Ex. - Mr. Smith 29 12 
Further Cross - Mr. Smith 37 4 
Redirect Ex. - Mr. Arkoosh 39 14 

1 This is a very simple motion. We just 

2 believe that the affidavit that was filed on or 

3 about July 3rd, 2006, is not relevant; it doesn't 

4 state that the billing entries are true and 

5 correct. It doesn't state that that time was 

6 actually incurred. It doesn't state that the 

7 statements made in the memorandum of costs are 

8 true and correct. And on that basis, we would 

9 ask that the affidavit of counsel be 

10 disregarded. 

11 THE COURT: All right. Thank you 

12 very much, Mr. Smith. 

13 Mr. Arkoosh? 

14 MR. ARKOOOSH: If it please Your Honor, 

15 counsel pointed out -- and probably correctly 
16 so -- under Rule 54, not under 12-120 but under 

17 Rule 54, that it had to be affied on the 

18 memorandum of costs. 

19 We were still within the fourteen days. 

20 I adopted the memorandum of costs and fees in it 

21 entirely and affied it, so its relevance -- or the 

22 objection isn't well-taken. 

2 3 THE COURT: All right. Thank you. 

2 4 Mr. Smith? 

2 5 MR. SMITH: We just ask that you look 

BEC087 Pages 5 to 8 



-- 

1 very carefully at the affidav counsel and 

2 the statements contained therein that he did swear 

, 3 to. 

4 He swears what the basis for computation 

5 of the fees were, but he doesn't say those fees 

6 were incurred; that those are his billing 

7 statements; that was the time expended; he just 

8 says the basis for computation, and on that basis, 

9 he hasn't laid the foundation for asking for all 

10 of those fees, Your Honor. 

11 THE COURT: All right. 

12 With regard to the memorandum letter of 

13 fees and costs filed with counsel, I'm going to 

14 deny the motion to strike. 

15 The Idaho Appellate Court has held 

16 in CAMP versus JIMINEZ (phonetic) 107 Idaho 878, 

17 even a failure to verify a memorandum of costs 

18 and attorney's fees, it renders it on timely 

19 objection, but does not render it jurisdictionally 

20 defective. 

21 I think the way it has been filed, 

22 I guess, meets the standard so -- deny the motion 

23 to strike. 

24 So let's take up your motion for 

25 attorney fees. And we'll take up the plaintiff's 

1 the hearing. a- 
2 The summary judgment -- there are 

3 two Idaho Supreme Court cases -- I didn't realize 

4 there was a question in Your Honor's 

5 mind -- there are two Idaho Supreme Court cases 

6 that say that if you show the contract doesn't 

7 exist, that is winning a 12-120(3) claim for the 

8 contract amount, Your Honor. 

9 MR. SMITH: Your Honor, there is no 

10 12-120(3) request in the motion for memorandum of 

11 costs and fees. There is 12-123, frivolous and 

12 Rule 11 and 56(g) -- but no 12-120. 

13 MR. ARKOOOSH: That is in the 

14 memorandum of costs and fees, Your Honor. There 

15 are two separate applications here. One is the 

16 memorandum of costs and fees, and the other is 

17 costs and fees and sanctions under a series of 

18 statues and rules that we have to -- 

19 THE COURT: Let me get something 

20 straight here before we go too much further. 

2 1 The Court is going to -- and it will 

22 be followed up with a written decision -- the 

23 Court is going to deny the Motion to Reconsider 

24 filed by Beco, the plaintiff, so judgment will be 

25 entered for JUB Engineers and JUB Engineers will 

1 motion to disallow the fees also at the same 

2 time. 

3 I think before we do, though, 

4 Mr. Arkoosh, on what basis are you claiming 

5 attorney's fees? 

6 MR. ARKOOOSH: Your Honor, as set out in 

7 the memorandum of costs and fees. 

8 THE COURT: Yeah. I read that, but 

9 under 12-120(3), how does this case fit in there, 

10 do you think? 

11 MR. ARKOOOSH: This was a contract 

12 claim, Your Honor, that we had to brief, that 

13 brought it to hearing for summary judgment, and 

14 it was a contract for services. And that's 

15 directly under 120(3). 

16 THE COURT: Now, your contract is with 

17 the City of Pocatello though? 

18 MR. ARKOOOSH: Correct. And they sued 

19 us on that contract. 

2 0 THE COURT: But you don't have a 

21 contract with them? 

2 2 MR. ARKOOOSH: We do not. They sued 

23 us. And the first element they have to show 

24 is contract. And we filed summary judgment 

25 on that element, and they dismissed the day of 

BEC087 Pages 9 to 12 

1 be the prevailing party. 

2 Okay. Now, as far as attorney fees go, 

3 though, in the memorandum of fees and costs on 

4 the second page, you're requesting attorney fees 

5 under 12-120(3) and 12-121 in conjunction with 

6 Idaho Civil Rules of Procedure 54(e) (1); 

7 right? 

8 MR. ARKOOOSH: Yes, Your Honor. 

9 THE COURT: Okay. 

10 So, again, how do you believe this falls 

11 into 12-120(3)? 

12  MR. ARKOOOSH: The first count in 

13 the Complaint was for contract, 12-123 states 

14 that if you prevail in a contract claim and 

15 it is a collection contract for services, leaving 

16 out the intervening language, which this was 

17 precisely, then it's under 12-120. 

18 The cases go on to state that if 

19 the gravamen of the case is contract, then 

20 you're entitled to recovery of fees under 

21 12-120(3) . 
22 THE COURT: Well, this isn't a case 

23 that would recover on a contract, though, 

24 is it? 

2 5 MR. ARKOOOSH: Yes, Your Honor. 

I 

' 



- - --- -- 

1 We were sued in contract for 

2 THE COURT: Well, you were sued 

3 for intentional interference with contract. 

4 MR. ARKOOOSH: We were sued in three 

5 counts -- contract negligence and intentional 

6 interference in contract -- 

7 THE COURT: But that's the contract 

8 that BECO had with the City of Pocatello? 

9 MR. ARKOOOSH: Correct. It was the 

10 wrong plaintiff. We didn't have a contract, 

11 but we were, indeed, sued upon contract. 

12 THE COURT: Well, so you got anything 

13 else you want to say on that? 

14 MR. ARKOOOSH: Not on the contract 

15 claim, Your Honor. 

16 THE COURT: Okay. 

17 Then on 12-121, in order to be 

18 entitled to -- in order to be entitled to attorney 

19 fees under that statute or provision, this Court 

20 would have to find that BECO brought -- pursued 

21 the lawsuit frivolously, without foundation, 

22 before you would be entitled to attorney fees 

23 under that section; right? 

2 4 MR. ARKOOOSH: That's correct, 

25 Your Honor. 

I THE COURT: So you're asking for 

2 attorney fees under both sections? 

3 MR. ARKOOOSH: Only on the contract 

4 portion. And I haven't divided the fees, but we 

5 did ask for that because up to the first summary 

6 judgment, that was part and parcel under 12-121 

7 under the memorandum of costs and fees. 

8 And under Rule 54, it's for a frivolous 

9 action, Your Honor. And for the affirmative 

10 motion for sanctions in this case, we have asked 

11 for attorney fees and sanctions against both the 

12 party and counsel under 12-123 and Rule 11, 

13 Your Honor. 

14 And I think that the showing is 

15 very, very similar for 12-121 and the 

16 affirmative claim for sanctions. The only 

17 difference that I can see in 123 is you can 

18 also collect sanctions for failure to properly 

19 investigate. 

20 THE COURT: Well, I guess, first of 

21 all, as the prevailing party, you're entitled 

22 to your costs. And the way your costs were set 

23 out, I can't make heads or tails out of whether 

24 you're asking -- which ones are costs as a matter 

25 of right, which are discretionary costs -- other 

1 than your fil - a e .  

2 MR. ARKOOOSH: I concur with that, 

3 Your Honor. I think there has been a failure to 

4 itemize those. And I think they got backwards in 

5 the memorandum what was discretionary and what 

6 was nondiscretionary. I think that's 

7 backward. 

8 THE COURT: Okay. 

9 So -- going to award you your costs 

10 incurred as a matter of right for filing fee of 

11 $47 and that's it. 

12 And the others were not set out 

13 properly, I don't think. I don't have a clue 

14 what the Litigation Document Group is. You're 

15 asking for payment on that. Must be -- I don't 

16 know what it is -- but copies and postage and 

17 all of that stuff. I'm not going to award you 

18 costs on that. 

19 MR. ARKOOOSH: Yes, Your Honor. 

2 0 THE COURT: So give you $47 bucks. 

21 MR. ARKOOOSH: Yes, Your Honor. 

2 2 THE COURT: But you should -- in your 

23 cost bill, you should put out costs incurred as a 

24 matter of right and state what they are, and then 

25 you should put discretionary costs and state what 

16 

1 they are. 

2 MR. ARKOOSH: I agree. That was not 

3 correctly set out. 

4 THE COURT: All right. 

5 So we'll give you $47 for a filing 

6 fee. 

7 And another thing before you get into 

8 a filing fee, you got a bunch of fees here 

9 charged to the litigation with BECO and the City 

10 of Pocatello, which was settled, but I don't think 

11 it should be in this, should it? 

12 MR. ARKOOOSH: We were not involved 

13 in this case, Your Honor. Those are charged to 

14 this case. BECO versus the City of Pocatello is 

15 not an action in which JUB was involved. 

16 THE COURT: Well, let's see, there's 

17 quite a few of them here. You got 5/26 letter 

18 to Pocatello counsel. There is no Pocatello 

19 counsel, is there? 

20 MR. ARKOOSH: If I might explain? 

21 THE COURT: Then on the next page 

22 you got -- telephone call to attorney, City of 
23 Pocatello. 

2 4 MR. ARKOOOSH: Correct. 

2 5 THE COURT: E-mail Bybee and 
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-- -- 

1 RE: City/BECO settlement. -i71 / 1 all of that o tuff make? 

I Next down, correspondence with clients. MR. ARKOOOSH: Well, at the time we I 
3 Telephone call for City of Pocatello. 

4 Next down little bit -- phone call with 
5 client, Kirk Bybee, City. And -- 

6 MR. ARKOOOSH: Correct. 

7 THE COURT: Okay. 

8 How do you figure that out to be charged 

9 to these guys in this lawsuit? 

10 MR. ARKOOOSH: Your Honor, in the 

11 memorandum in opposition to attorney fees filed, 

12 one of the things cited by counsel for BECO is the 

13 fact they were able to settle their case with 

14 Pocatello. And they used that as an argument 

15 that this was not a frivolous lawsuit. 

16 We did a great deal of investigation 

17 with the Pocatello Development Authority, with the 

18 City of Pocatello, and discovery to try and figure 

19 out why we were being sued. 

2 0 Those calls were on this case. 

21 We're not in the BECO versus Pocatello case or 

22 vice-versa. We were just trying to learn what 

23 was going on, and we couldn't tell that from the 

24 Complaint. And we didn't get discovery as 

25 Your Honor knows, until later in this case. 

18 

1 THE COURT: Well, let me ask you this: 

2 On page three, the third item down, 

3 initial research and review regarding City of 

4 Pocatello tax increment financing and community 

5 development commission. 

6 MR. ARKOOOSH: Yes, Your Honor. 

7 THE COURT: $112 bucks -- what is that 

8 for? 

9 MR. ARKOOOSH: That is to learn about 

10 the three-way contract that we were being sued 

11 under. 

12 We were trying to figure out why 

13 this contract was with Pocatello Development 

14 Authority, who Pocatello Development Authority 

15 was, and we were trying to learn whether or not 

16 the allegations in the Complaint were true -- that 

17 we had a contract with the contractor. Because 

18 that is the usual way -- 

19 THE COURT: Well, you had a copy of 

20 the contract, didn't you? 

21 MR. ARKOOOSH: We did, Your Honor. 

2 2 THE COURT: I mean the contract says 

23 what it says; right? 

24 MR. ARKOOOSH: It does, Your Honor. 

25 THE COURT: So what difference does 

3 felt it was important, Your Honor. We were 

4 trying to learn the parameters of the case based 

5 upon what was going on in the allegations of the 

6 Complaint. 

7 We didn't bring this Complaint. 

8 We didn't raise this confusion. We just had 

9 to sort it out. That's why we're here asking for 

10 fees. 

11 It may look broader than it needs to 

12 be, Your Honor. But Your Honor has to remember, 

13 we got sued and couldn't make heads or tails 

14 with our understanding of what had happened; 

15 why on earth we were being sued. And we couldn't 

16 get discovery timely. 

17 THE COURT: Well, okay. 

18 So you're standing on the memorandum of 

19 fees you submitted then? 

20 MR. ARKOOOSH: Yes, Your Honor. 

21 THE COURT: Okay. 

22 Well, let's go ahead then. 

2 3 MR. ARKOOOSH: Your Honor, I have 

24 some evidence to present, if I may. 

2 5 THE COURT: Okay. 
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1 MR. ARKOOOSH: I would call 

2 Mr. John Bailey. 

3 

4 JOHN BAILEY 

5 

6 a witness called on behalf of Defendant 

7 herein, after having been first duly and 

8 regularly sworn, testifies as hereinafter 

9 follows: 

10 

11 D I R E C T  E X A M I N A T I O N  

12 

13 BY MR. ARKOOOSH: 

14 Q. Would you state your name, 

15 please, sir. 

16 A. JohnBailey. 

17 Q. And spell your last. 

18 A. B-a-i-1-e-y. 

19 Q. And what is your work address, 

20 Mr. Bailey? 

21 A. 201 East Center. Pocatello, 

22 Idaho. 

2 3 Q .  And by whom are you 

24 employed? 

2 5 A. Racine, Nye, Olson, Budge, and 



1 Bailey. 

2 Q. What does that firm do? 

3 A. We're a firm involved in -- at 

4 least in my part of the world -- in litigation 
5 and defense and plaintiff's work here in 

6 Pocatello. 

7 Q. So you're a firm of 

8 lawyers? 

9 A. Yes. Easy answer. 

10 Q. Mr. Bailey, did you review 

11 materials in preparation for giving testimony in 

12 this motion here today? 

13 A. Yes, I did. 

14 Q. What did you review? 

15 A. I reviewed -- in varying degrees -- 

16 the bulk of this file that you have involved in 

17 the litigation with JUB and with BECO. 

18 Q. And why did you -- 
19 A. Some in greater detail than 

20 others. 

21 Q. Why did you do that? 

2 2 A. In an effort to be able to voice 

23 an opinion as to whether or not the fees were 

24 reasonable and whether or not the work was 

25 incurred. 

r - - B  1 with litigati BECO. 

2 A. It usually is more time consuming. 

3 My first case was one that, ultimately, went to 

4 the Supreme Court -- Bannock Paving versus 

5 BECO. 

6 Since that experience -- and, in fact, 
7 just recently, we had one that we took over 

8 from Mike Gaffney involving Mickey Ross-Kelly and 

9 BECO. 

10 And we told Mr. Ross-Kelly that he could 

11 expect this to be about twice as expensive as any 

12 other defendant normally is. 

13 Q. Why is that? 

14 A. It's just because of the 

15 difficulties we have with the BECO group and 

16 trying to get things done expeditiously. They 

17 don't like to agree to anything. They won't 

18 agree to anything. And it just takes more 

19 time. 

2 0 Q. You've done representation 

21 of either construction companies or 

22 design professionals in construction 

23 cases? 

2 4 A. Yes. 

25 Q. Okay. 

1 Q. Okay. 

2 How long have you practiced law, 

3 Mr. Bailey? 

4 A. Twenty-six years. 

5 Q. Okay. 

6 And in what courts are you licensed 

7 to practice? 

8 A. All the state courts of Idaho, 

9 and the federal court in the Ninth Circuit Court 

10 here. 

11 Q. Okay. 

12 And, again, wasn't listening closely 

13 enough, what kind of practice do you have in the 

14 firm? 

15 A. Primarily a litigation practice. 

16 Q. Are you familiar with memorandums 

17 of costs and fees similar to the ones filed 

18 here? 

19 A. yes. 

2 0 Q. Have you done the type of 

21 litigation that this case, BECO versus JUB, 

22 entails? 

23 A. Yes. In fact, several cases 

24 involving BECO -- on the opposite side. 

2 5 Q. Could you tell me your experience 

1 When there is an allegation, in your 

2 experience, that the design professional or the 

3 construction company committed professional 

4 malpractice, what is the usual response? 

5 A. Well, I mean, they're concerned 

6 about the repercussions on their reputation -- 

7 as is any professional. They get worried 

8 about -- what is this going to do to the business, 

9 whether it's justified or not. And what is it 

10 going to do to their ability to earn a living in 

11 the future. 

12 So it's a -- it's a heightened reaction, 

13 I guess, to what most defendants experience. 

14 Q. Is "zeal" a fair label? 

15 A. Well, that's what is expected 

16 of us as representing them a lot of times, 

17 yeah. 

18 Q. Okay. 

19 Did you, in review of the materials 

20 that concerned this case, form an opinion 

21 regarding whether -- there were pleadings and 

22 filings in this case, whether the pleadings and 
I 1 23 filings in this case followed upon a reasonable 
24 inquiry into the facts and law? 

I did form an opinion on A. 
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1 that. 1 regarding whe 

25 

-he fee rate expressed as 

2 Q. Would you state that opinion, 

3 please. 

4 A. I felt that it was a reasonable 

5 approach. Unfortunately, these things -- 

6 especially when you're dealing with large 

7 construction projects -- just have an awful lot 

8 of detail involved in them and they are more 

9 time consuming. 

10 And, as I say, I do have to say 

11 from prior experience in dealing with BECO, 

12 that gets heightened or magnified because of the 

13 way they approach the litigation -- that I have 
14 been involved in with them. 

15 Q. And the converse, did you form 

16 an opinion regarding whether this Complaint was 

17 reasonably investigated prior to the time it was 

18 filed? 

19 A. Idid. 

2 0 Q. What is that opinion, please. 

21 A. I didn't believe that it was. 

22 It was apparent to me that they didn't even 

23 realize that there wasn't a contract between 

24 JUB and the plaintiff. 

25 Q. Did you believe that the 

2 $125 to $200 an hour is reasonable in this area 

3 for this type of litigation? 

4 A. It is. And consistent, again, with 

5 cases that the federal court has just awarded us 

6 fees on. 

7 Bill Parsons and myself recently had 

8 a case, again, recently had a case against the 

9 federal government wherein the fee was ultimately 

10 compromised, but we charged $175 an hour. That 

11 was the basis from which we negotiated with the 

12 United States Government. 

13 MR. SMITH: Objection, Your Honor. 

14 Nonresponsive to the question that was 

15 proffered. 

16 THE COURT: Objection is noted. 

17 Answer will stand. 

18 Go ahead. 

19 MR. ARKOOOSH: I have nothing further. 

20 Thank you. 

21 THE COURT: All right. 

2 2 Go ahead, sir. 

23 MR. SMITH: Your Honor, we object 

24 and move to strike this entire line of 

25 testimony. 

I 1 Complaint in this action was warranted by the I Apparently, Mr. Bailey is an expert I 1 2 underlying facts after having read the two summary 1 [ 2 witness who has never been disclosed. We have I / 3 judgment opinions? / / 3 never had any notice of intent to produce this I 
1 4  A. I thought those were very 1 / 4 testimony. Never disclosed in the discovery 1 

5 well-decided decisions. 

6 No, I didn't think it was, frankly. 

7 Q. And did you believe that the 

8 Complaint in pursuing that action was warranted 

9 by existing law? 

10 A. You know, I didn't do -- I have 

11 to be a bit limited in how I answer that. I 

12 didn't do any research beyond what was presented 

13 in the briefing by both sides. But based upon 

14 that, no, I didn't. 

15 Q. Overall, given your review of 

16 the file and the amount of material involved 

17 in discovery and the necessity to bring a second 

18 summary judgment motion, do you have an opinion 

19 whether the overall fee charged in this case 

20 was reasonable in your experience? 

21 A. I do -- and consistent with 

22 similar cases that we have had involving other 

23 contractors, as well as the cases I have referred 

24 to involving BECO. 

2 5 Q. And do you have an opinion 

5 response, which we served well over a year ago. 

6 Certainly, notice, at the very least, is proper 

7 in this situation, Your Honor. 

8 THE COURT: All right. 

9 Objection is noted for the record 

/ 1 10 and denied. If you want to cross-examine him, 

11 you may do so. 

12 I think this is a separate hearing 

13 as opposed to the litigation itself. 

14 You had no idea he was going to be 

15 called? 

16 MR. SMITH: Not until he just called 

17 him, Your Honor. 

18 THE COURT: Okay. Well -- 

19 MR. ARKOOOSH: Your Honor, I will 

20 say that I canceled the hearing with counsel's 

21 firm and expressed to them the purpose for 

22 canceling was to be sure that Your Honor had 

23 time to hear evidence. 

24 It may not have gotten to this 

25 counsel, but I did -- we reset this 
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1 hearing. 

THE COURT: Well, I do think you 

3 said at the last hearing it might be a couple ! 
4 of hours long because you were going to call 

I 
' 5 witnesses but -- anyway, Mr. Smith, your 

6 objection is certainly noted but -- going to 
7 deny it. 

8 You can go ahead and cross-examine 

9 Mr. Bailey; okay. 

10 MR. SMITH: Thank you, Your Honor. 

11 

12 C R O S S - E X A M I N A T I O N  

13 

14 BY MR. SMITH: 

15 Q. Mr. Bailey, you recall referencing 

16 a "BECO group"? 

17 A. Idid. 

18 Q. And who -- exactly who or what 
19 exactly is entailed in the BECO group? 

2 0 A. Well, really, that was loose 

21 language on my part. I have dealt with 

22 Doyle Beck, both as an expert witness in 

23 cases where he has appeared, and I have dealt 

24 with his construction company, BECO, Inc., in 

25 at least three cases that come to mind right 

-- - . -- - -- . - 
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a fair amount of time with 

2 those. 

3 Q. Who is Billy Berry? 

4 A. He was an expert that you 

5 provided -- I think at least two affidavits 

6 from in an attempt to discuss the testing of 

7 the asphalt 

8 Q. And did you -- 

9 A. -- as I recall. 

Q. And did you review those 

11 affidavits? I lo 
12 A. I did, yes. 

13 Q. Did you review the Complaint? 

14 A. Idid. 

15 MR. SMITH: That's all I have, 

16 Your Honor. Thank you. 

17 THE COURT: All right, Mr. Smith. 

18 Mr. Arkoosh? 

19 MR. ARKOOOSH: No redirect, Your Honor. 

20 Thank you. 

2 1 THE COURT: Okay. 

22 Mr. Bailey, just going to ask you a 

23 question here, if you don't mind. 

24 THE WITNESS: Sure, Judge. 

2 5 THE COURT: Have you reviewed the 

3 0 

1 away. 

2 Q. And were you always in opposition 

3 to the BECO group? 

4 A. Yes, sir. 

5 Q. Is it possible that you have some 

6 type of prejudice based on your history with the 

7 BECO group? 

8 A. Well, no. I mean, it's possible -- 

9 certainly, anything is possible -- but I don't 

10 think I really have a problem. 

11 We have been on the better side of 

12 all three of the cases. 

13 Q. What precisely did you review 

14 in preparing for your testimony today? 

15 A. As I say, in greater or lesser 

16 degree, I reviewed the whole file. There is -- 

17 I think I concentrated most probably on the 

18 summary judgments, both the briefing and the 

19 decision, and the two summary judgments and 

20 the affidavits and supporting information 

21 there. Reviewed the Complaint and Answer, 

22 of course. 

2 3 You know, the correspondence was -- 

24 I did not spend any significant time with that 

25 aspect of it. But with regard to the 

1 memorandum of costs filed in this case? 

2 THE WITNESS: I did, Judge, 

3 yes. 

4 THE COURT: And do you have any 

5 comments regarding the memorandum of costs with 

6 respect to whether or not you believe they're 

7 reasonable? 

8 And I know you have already been 

9 asked an hourly rate, so I don't want to ask you 

10 that, but it seems like a lot of time and a lot of 

11 money. 

12 THE WITNESS: Absolutely, Judge. 

13 I mean, I understand the Court's concern. And I 

14 understand that it is -- maybe by way of 

15 comparison, I can tell you that the other case 

16 referred to of Sheriff Ross Kelly's case with 

17 BECO, that got through one summary judgment and 

18 was still pending -- hadn't had a trial. I think 

19 it only had one deposition, and the costs that 

20 Mr. Gaffney's firm had run up, costs and fees, 

21 had run up on that case to that point were some 

22 $45,000 when we took it over. And that was, as I 

23 said, one deposition and only one summary judgment 

24 hearing. 

25 And that was part of the Complaint 
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1 that Mr. Gaffney had was defe unsel -- and 

2 I have to say this for Mr. Smith's benefit, it was 

3 not his firm. So I'm not pointing at their firm 

4 for this, Judge. But the problem, I think, has 

5 been with the approach that BECO takes to 

6 litigation. And, doggone it, in any one of 

7 these cases, it has been very arduous. 

8 It's surprising how much time does 

9 get to be involved. I guess, you kind of asked 

10 me and open-ended question, if I might, Judge, 

11 I might comment on a couple of questions that 

12 you asked counsel about. 

13 One of the things, at least that 

14 occurred to my mind, is I would have been talking 

15 to the City as well on this thing early on. And I 

16 think I'd have been trying to get a chance to 

17 visit with their witnesses. But I don't think 

1 18 either of these counsel would dare have gone to 
19 the witnesses directly where they were represented 

20 or sued in the beginning. They probably did have 

21 to work through counsel's office over there at the 

22 City. 

2 3 THE COURT: I think you said 

24 something earlier about -- let's see, maybe I 
25 misunderstood you -- I think you said that the 
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