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Howard A. Funke, ISB No. 2720
Kinzo H. Mihara, ISB No. 7940

Dylan Hedden-Nicely, ISB No. 8856 DISTRICT COURT ~CSREA
HOWARD FUNKE & ASSOCIATES, P.C. Count Fifth Judicial District
Attorneys at Law unty of Twin Fails - State of ldaho
424 Sherman Avenue, Suite 308

P. 0. Box 969 FEB 2 4 2017

Coeur d'Alene, Idaho 83816-0969

P (208) 667-5486 By /o

T (208) 667-4695 /)?@m
Counsel for the Coeur d’Alene Tribe //Dé bity

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF TWIN FALLS

In re CSRBA Subcase Nos.: 91-7755 (and 353

consolidated subcases)
Case No. 49576
AFFIDAVIT OF COUNSEL IN SUPPORT
OF COEUR D’ALENE TRIBE’S
RESPONSIVE BRIEFING

R I e

State of Idaho )
, SS.
County of Kootenai )
COMES NOW, Kinzo H. Mihara, after being duly sworn before an officer authorized to
administer oaths, swears and declares as follows:
(1) My name is Kinzo H. Mihara. I am an attorney duly authorized to practice law in the State of
Idaho. I am over the age of 18 and am competent to testify to matters herein.

(2) My office is the successor law firm to the firm which litigated the case cited as Idaho T and

Idaho I in the Tribe’s summary judgment briefings. As such, my firm has in its possession
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and files the pleadings filed in that c_ése. Keeping such files is part of the ordinary course of
business for the firm.

(3) The litigation cited as Idaho I and Idaho I in the Tribe’s briefings related to a quiet title
action concerning the beds and banks of navigable waters within the Tribe’s reservation. As
such, the pleadings in Idaho Il are records or documents and/or statements within records or
documents affecting an interest in property. Further, it is my information and belief that true,
accurate, and correct copies of the attached documents are reported in Westlaw, the Coeur
d’Alene Tribe’s Lake Management Department, the U.S. Department of the Interior
Solicitor’s Office, along with the Clerks’ offices for the U.S. District Court for the District of
Idaho, the U.S. District Court for the District of Eastern Washington, the U.S. Claims
Commission, the U.S. Ninth Circuit Court of Appeals, and/or the Supreme Court of the
United States. As such, the attached documents are public records and reports.

(4) Attached hereto as Exhibit “1” is a true, accurate, and correct copy of the cover page and
pages 19-21 and 37-38 of the State of Idaho’s brief to the Supreme Court of the United States
filed in Idaho II.

(5) Attached hereto as Exhibit “2” is a true, accurate, and correct copy of the cover page and
pages 2-3; 22; and 29 of the State of Idaho’s Trial Brief to the District Court for the District of
Idaho filed in Idaho II.

(6) Attached hereto as Exhibit “3” is a true, accurate, and correct copy of the Coeur d’Alene
Tribal Water Storage/Use Permit, Permit No. 2008-01, issued to Avista Corporation.

(7) Attached hereto as Exhibit “4” is a true, accurate, and correct copy of the Judgment and

Decree issued by the District Court for the District of Idaho in the Idaho IT litigation.
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(8) Attached hereto as Exhibit *“5” is a true, accurate, and correct copy of the cover page and
pages 8-10 of the Memorandum Opinion and Order in the case United States and Spokane
Tribe of Indians v. Anderson, No; 3643 (E.D. Wash. 1979).

(9) Attached hereto as Exhibit “6” is a true, accurate, and correct copy of the cover page and
pages 42-46 of the Brief for Petitioners, State of Minnesota v. Mille Lacs Band of Chippewa
Indians, 1998 WL 464932, downloaded from Westlaw.

(10) Attached hereto as Exhibit “7” is a true, accurate, and correct copy of the cover page
and page 618 of the Additional Findings of Fact, Coeur d’Alene Tribe v. United States, Indian
Cl. Comm 'n, Docket No. 81 (Dec. 3, 1957).

(11) Attached hereto as Exhibit “8” is a true, accurate, and correct copy of the cover page
and pages 1181-84 of F. Cohen, HANDBOOK OF FEDERAL INDIAN LAW (2012 ed.).

(12) Attached hereto as Exhibit “9” is a true, accurate, and correct copy of the cover page
S. 2.02 (pages 113-123) of F. Cohen, HANDBOOK OF FEDERAL INDIAN LAW (2012
ed.).

(13) Attached hereto as Exhibit “10™ is a true, accurate, and correct copy of the cover page
and pages 9; 258 of the Rifkind Report (available for download at:

http://hdl.bandle.net/10974/312) filed in the case of Arizona v. California cited in the Tribal

briefing.

(14) Attached hereto as Exhibit “11” is a true, accurate, and correct copy of the cover page
and pages 553-43 of 8. Clark and A. Joseph, CHANGES OF WATER RIGHTS AND THE
ANTI-SPECULATION DOCTRINE: THE CONTINUING IMPORTANCE OF ACTUAL

BENEFICIAL USE, 9 U. Denv. Water L. Rev. 553, 554 (2006).
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(15) Attached hereto as Exhibit “12” is a true, accurate, and correct copy of the Opinions of

the Solicitor, pgs. 1663-64, April 15, 1955 (available for download at
http://thorpe.ou.edu/sol opinions/pl651-1675.html).
(16)

Attached hereto as Exhibit “13” is a true, accurate, and correct copy of the Opinions of
the Solicitor, pg. 2051, December 21, 1972 (available for download at

http://thorpe.ou.edw/sol opinions/p2051-2075.htm).

E
Respectfully submitted this 7 day of February, 2017.

le )

Kinzo H. Mihara

NOTARIAL ATTESTATION

That on the o} i‘s‘lwday of February, 2017, and after being duly sworn, Kinzo H. Mihara,
personally known to me, appeared before me, attested to and executed this document.

Marcella I. Hamson Notary Pubhc
Residing at:Coounv &' Blewve

My commission expires: & - 4 -
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CERTIFICATE OF SERVICE

I hereby certify that on the Q@i\cgiay of February, 2017, a true and correct copy of the
foregoing document was served upon the following individuals via email and/or by placing the document

in the United States Mail, postage prepaid, addressed as follows:

US DEPARTMENT OF JUSTICE
ENVIRONMENT & NATURAL RESOURCES
DIVISION

550 WEST FORT STREET, MSC 033

BOISE, 1D 83724

VANESSA WILLARD

US DEPARTMENT OF JUSTICE
999 18" STREET

SOUTH TERRACE STE 370
DENVER CO 80202

CHRISTOPHER H MEYER
JEFFREY C FEREDAY
JEFFREY BOWER
MICHAEL P LAWRENCE
GIVENS PURSLEY LLP
PO BOX 2720

BOISE, ID 83701-2720

NORMAN M SEMANKO

SCOTT L CAMPBELL

MOFFAIT THOMAS BARRETT ROCK & FIELDS
PG BOX 829

BOISE, ID 83701-0829

MARIAH R DUNHAM
NANCY A. WOLFF
MORRIS & WOLFF, P.A.
722 MAIN AVE

ST MARIES, ID 83861

ALBERT P BARKER

BARKER ROSHOLT & SIMPSON LLP
POBOX 2139

BOISE, ID 83701-2139
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WILLIAM J SCHROEDER
KSB LITIGATION, P.S.
221 N. WALL, STE. 210
SPOKANE, WA 99201

CLIVE STRONG

STEVEN W STRACK

IDAHO ATTORNEY GENERAL'S OFFICE
NATURAIL RESOURCES DIVISION

PO BOX 83720

BOISE, 1D 83720-0010

CHRIS M BROMLEY
CANDICE M MCHUGH
MCHUGH BROMLEY PLLC
380 S 4TH STREET STE 103
BOISE, ID 83702

DIRECTOR OF IDWR

IDWR DOCUMENT DEPOSITORY
PO BOX 83720

BOISE, ID 83720-0098

RATLIFF FAMILY LLC #1
13621 S HWY 95
COEUR D'ALENE, ID 83814

JOHN T MCFADDIN
20189 S EAGLE PEAK RD
CATALDOQ, ID 83810

RONALD D HEYN
828 WESTFORK EAGLE CREEK
WALLACE I 83873
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Supreme Court of the United States

A
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STATE OF IDAHO,

Petitioner,

UNITED STATES OF AMERICA, ET AL.,
Respondents.

b
v

On Writ Of Certiorari
To The United States Court Of Appeals
For The Ninth Circuit

&
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BRIEF FOR PETITIONER

&
¥

Avran G. Lance
Attorney General
Cuve J. StronG
Deputy Attorney General
Chief, Natural Resources Division
Steven W. Stracx®
Deputy Attorney General
Office of the Attorney General
State of Idaho
700 W. Jefferson Street, Rm. 210
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-2400
*Counsel of Record

COCKLE LAW BRIEF PRINTING CQ., (800) 275-6964
DR CALL COLLECT (402} 342-2E31
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SUMMARY OF ARGUMENT

It is a rare and extraordinary thing for a sovereign
government to abrogate the public’s ownership of lands
underlying navigable waters. Submerged lands are Hed in
a unique way to sovereignty, precisely because their natu-
ral and primary uses are public in nature. Shively o.
Bowlby, 152 U.S. 1, 11 (1894). Only sovereign ownership
assures that submerged lands will be maintained for the
benefit of the whole people. If such lands are to be
removed from common public use, it must be done with
deliberation, and only after full consideration of the con-
sequences. An intent to defeat sovereign title to sub-
merged lands must also be plainly stated, because such
an important decision would not be left for inference
from ambiguous language. Martin v. Waddell’s Lessee, 41
U.5. (16 Pet.) 367, 416 (1842).

For these reasons, the Court has carefully limited the
circumstances under which it will infer an intent to sever
submerged lands from sovereignty. While Congress, with
its possession of national and municipal sovereignty over
territories, may have the authority to sever submerged
lands from sovereignty, and prevent their passage to
future States, it has done so only in “the most unusual
circumstances.” Utah Div. of Staie Lands v. United Siates,
482 U.S. 193, 197 (1987). Within Indian reservations, an
intent to defeat state sovereign title to submerged lands
has been found only where Congress conveyed the lands
in fee to the occupant tribe, and promised the tribe the
lands would never be included within any future state,
Choctaw Nation v. Oklzhoma, 397 US. 620, 625 (1970).
Where Congress has granted tribes rights other than full
fee title, including rights of occupancy or exclusive use,
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the Court has not inferred an intent to defeat state sover-
eign title to submerged lands within Indian reservations.
United Siates v. Holt State Bank, 270 U.S. 49, 58-59 (1926);
Montana v. United States, 450 U.S. 544, 554 (1981).

Within other types of federal reservations, an intent
to defeat state title to submerged lands has been found
only where Congress made the determination that state
ownership would thwart the purposes for which the res-
ervation had been established, and expressly prevented
the state from assuming sovereignty and ownership over
the submerged lands. See generally Unifed States v. Alaska,
521 U.S. 1 (1997). Notably, in both Choctaww Nation and
Alaskn, the statutes in question addressed explicitly how
the assumption of statehood would affect both sover-
eignty and title within the federal reservations at issue.

In the case of the Coeur d’Alene Indian Reservation,
Congress never addressed the question of whether the
future State of Idaho would be denied sovereign title to
submerged lands within the Reservation. Prior to state-
hood, there were two congressional actions relating to
submerged lands within the Reservation. The first was a
Senate inquiry into allegations that steamboats on Coeur
d’Alene Lake were “subject to the laws governing the
Indian country and [that] all persons going on such lake
or waters within the reservation lines are trespassers.”
App. 116-17. After being informed by the Department of
Interior that it interpreted the Coeur d’Alene Indian Res-
ervation to embrace the submerged lands of Coeur
d’Alene Lake, Congress ordered negotiations to diminish
the Reservation, through the purchase of lands from the
Coeur d’Alene Tribe. In ordering the negotiations, how-
ever, Congress did not convey the submerged lands to the
Tribe; it did not affirm the Reservation boundaries that
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embraced the submerged lands; it did not direct that the
public be denied access to the submerged lands or the
overlying waters; and it did not address whether the
submerged lands would later pass to the State as an
incident of its sovereignty. Rather, Congress repudiated
the Reservation as it then existed, directed its diminish-
ment, and drafted its description of the lands to be pur-
chased so as to avoid any implication that it was
recognizing tribal title to the submerged lands. Act of
March 2, 1889, 25 Stat. 980, 1002 (the “1889 Act").

In short, Congress did not “purport to defeat the
entitlement of future States to any land reserved,” and
made “no mention of the States’ entitlement to the beds
of navigable rivers and lakes upon entry into statehood.”
LUtah Div. of State Lands, 482 U.S. at 208. Further, neither
the 1889 Act, nor its legislative history, suggest that Con-
gress concluded that the future assumption of state sover-
eign tifle to submerged lands would thwart the purposes
of the diminished Coeur d’Alene Indian Reservation. To
the contrary, the language of the 1889 Act strongly
implies that the primary purpose of the diminished Res-
ervation was to provide lands to meet the agricultural
needs of the Coeur d’Alene Tribe, and the legislative
history described the Tribe’s members as successful
farmers. Thus, exclusive tribal control of submerged
lands, and exclusion of the public uses associated with
state sovereign title, were not necessary to fulfill the
purposes of the diminished Reservation.

ARGUMENT

Submerged lands, are, by their nature, “incapable of
ordinary and private occupation, cultivation, and
improvement; and their natural and primary uses are
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1887 agreement, it did not do so0.” Pet. App. 15. Instead,
Congress authorized cession negotiations for the “pur-
chase and release by said tribe of such portions of its
reservation . . . as such tribe shall consent to sell.” Act of
March 2, 1889, 25 Stat. at 1002, App. 144. The court of
appeals held:

The express reference to the reservation as the

Tribe’s reservation, explicit recognition that the

choice to sell was the Tribe's, and reference to

tribal release of portions of its reservation all man-

ifest an awareness and acceptance by Congress

of the boundaries of the 1873 reservation -
" boundaries that included submerged lands.

Although Congress may have been unhappy to
learn that the executive reservation included
submerged lands, its actions show recognition
and acceptance of the passage of beneficial own-
ership to the Tribe, for it sought to regain as
much submerged land as possible. The affirma-
tive course of action on which Congress
embarked in 1885 - open-ended negotiations to
purchase whatever non-agricultural land, par-
ticularly submerged lands, the Tribe was willing
to cede — presupposes that beneficial ownership
of all land within the 1873 reservation, including
submerged lands, had already passed to the
Tribe.

Pet. App. 22-23 (emphasis in original).

1. The court of appeals, by holding that Congress did
not “repudiate” the 1873 Executive Order Reservation,
simply mischaracterized Congress” actions. Congress not
only repudiated the 1873 Reservation, but such repudia-

tion was the underlying purpose of the 1889 Act. The
very reason that Congress required renewed negotiations
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was Congress’ refusal to accept the Reservation bound-
aries established in the 1873 Executive Order and the
1887 agreement.

The court of appeals was correct in one respect: Con-
gress had the authority to repeal the 1873 Executive
Order if it chose to do so. Executive orders do not vest
the occupant tribe with compensable title, but only a
right of permissive occupancy akin to a tenancy at will.
Confederated Bands of Ute Indians v. United States, 330 U.S.
169, 176 (1947}. It is not surprising, however, that Con-
gress chose not to repeal the 1873 Executive Order. An
outright repeal of the Order would have left the Tribe’s
farmlands unprotected. A repeal also would not have
resolved cutstanding claims of aboriginal title within the
boundaries of the Reservation. As the Commissioner of
Indian Affairs noted in his 1888 Report, it was the Indian
Department’s position that “these Indians have all the
original Indian rights in the soil they occupy” and that
such rights predated the 1873 Executive Order. App. 131.

Given the above concerns, Congress chose to repudi-
ate the 1873 Reservation, and its inclusion of submerged
lands, by refusing to accept the existing Reservation
boundaries, and directing further negotiations that would
result in a radical diminishment of the Reservation. Con-
gress’ action can be characterized as an “acceptance” of
the 1873 Reservation only through the most twisted
application of logic.

2. The holding of the court of appeals cannot be recon-
ciled with this Court’s submerged lands decisions. As
discussed above, this Court has inferred an intent to
defeat state title to submerged lands only where Con-
gress, by a definite declaration or plain statement of
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ALAN G. LANCE
ATTORNEY GENERAL

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

STEVEN W. STRACK
Deputy Attorney General
700 W. Jefferson, Room 210
P.O. Box 83720

Boise, ID 83720-0010
Telephone: (208) 334-2400
FAX: (208) 334-2690

ATTORNEYS FOR STATE OF IDAHO

RECEIVED NOYV 1 8 1997

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF IDAHO

In re suit to quiet title to that portion of
the bed and banks of Coeur d'Alene
Lake and St. Joe River lying within the
exterior boundaries of the 1873

Coeur d'Alene Reservation

UNITED STATES OF AMERICA,
Plaintiff, Counterdefendant

and

COEUR D’ALENE TRIBE,

Plaintiff in Intervention
Counterdefendant in Intervention

VS,
STATE OF IDAHO,

Defendant.
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I. GENERAL DISCUSSION

A. Introduction

This Trial Brief discusses the issues as framed by the Court’s Order of October 31, 1997.
It does not address certain factual issues, such as federal actions following the establishment of
the Coeur d’Alene Reservation in 1873, since the Court indicated in its order that such factual
issues were not relevant to the questions presented. Nor does this Brief address many of the legal
issues raised by the plaintiffs regarding ratification, such as whether the General Allotment Act
ratified the 1873 Executive Order, since the Court did not identify those as genuine issues of
material fact in its Order. Additionaily, those issues were fully briefed as part of the summary
judgment proceedings and it would serve no purpose to repeat the arguments here. To the extent
that such issues remain to be decided as part of the trial in this matter, the State herein
incorporates by reference the arguments contained in the State’s opening and reply brefs in

support of the State’s motion for summary judgment.

B. Issues Presented

The overall issue to be decided is whether the United States at any time prior to Idaho
statehood affirmatively acted to defeat the future State of Idaho’s title to the beds and banks of
navigable waterways within the present Coeur d’Alene Indian Reservation. As the Court noted
in its Order of October 31, 1997, the specific factual issues to be decided are: (1) whether, in the
time-period immediately preceding the events giving rise to the 1873 Executive Order creating
the Coeur d’Alene Reservation, the Coeur d’Alenes depended on the disputed waterways for

subsistence fishing; (2) if so, then whether, in the time-period immediately preceding the events

STATE OF IDAHO'S TRIAL BRIEF -2



giving rise to the 1873 Executive Order, the government officials responsible for issuance of the
Executive Order knew or perceived the Tribe to be dependent on the disputed waterways for
subsistence fishing; (3) if so, did government officials intend to reserve the beds and banks of
navigable waterways within the Reservation for the purpose of protecting fisheries; and (4) if so,
was Congress aware of the reservation of the beds and banks and did it take the necessary steps
to ratify the reservation prior to or at the point of Idaho’s admission to the Union. An additional
issue raised by the Coeur d’Alene Tribe is whether the Tribe possessed aboniginal title to the
Lake and its associated rivers and, if so, did such title prevent the disputed submerged lands from

passing to the State upon its admission to the Union.

C. Standard of Proof

In United States v. Alaska, 117 S. Ct. 1888 (1997), the Supreme Court re-emphasized the
heavy burden plaintiffs bear in asserting title to submerged lands: “Under our equal footing
cases, ‘[a] court deciding a question of title to the bed of navigable water . .. must begin with a
strong presumption’ against defeat of a State’s title.” 117 8. Ct. at 1906, quoting Montana v.
United States, at 450 U.S. 544, 552 (1981). “We will not infer an intent to defeat a future State’s
title to inland submerged lands ‘unless the intention was definitely declared or otherwise made
very plain’” Jd., quoting United States v. Holt State Bank, 270 U.S. 49, 55 (1926). “Under
Montana and Utah Div. of State Lands, an intent to defeat state title to submerged lands must be
clear.” 117 S. Ct. at 1917.

When the United States alleges that it reserved submerged lands, intent to defeat state
title to submerged lands cannot be inferred “from the mere act of reservation itselt. * Utah Div.

of State Lands v. United States, 482 U.S. 193, 202 (1987). Instead, the United States must

STATE OF IDAHO'S TRIAL BRIEE -5



purpose of establishing for them a reservation suitable to their wants as an agricultural people.”
U.S. Ex. 662. In his Annual Report for 1873, the Commisstoner of Indian Affairs stated that the
purposes of the Agreement were to extinguish aboriginal title and to provide a reservation
“suitable to their needs as an agricultural people.” U.S. Ex. 233 at 392. In his annual report for
1874, the Commissioner of Indian Affairs stated that the Tribe agreed to remain upon the
Reservation “provided that its boundaries should be changed so as to include the Coeur d’Alene
mission and some farming-lands in the valley of the Lotoh or Har;gman’s Creek.” State Ex.
3091 at 367-68.

Thus, there are a number of official documents expressly stating the reasons for the
expanded boundaries and explaining the purposes and objectives of the expanded reservation.
None of the documents mentions fisheries. The total lack of any mention of fisheries in any of
the documents explaining the purposes of the Reservation is dispositive. The stated purposes of
the expanded Reservation were to provide farmlands, fulfill the Tribe’s agricultural needs, and
provide access to the Mission. None of these purposes required federal ownership of submerged

lands.

K. Even if it is assumed that the Tribe was dependent on fisheries,
and that the United States perceived the Tribe to be so, there must
still be additional evidence compelling the conclusion that the United
States intended to reserve submerged Jands.

Tribal dependence on navigable waterways, and the awareness of federal officials of that
dependence, are important factors in resolving disputes over title to beds and banks within Indian
reservations. Standing alone, however, they are insufficient to infer an intent to defeat state title.

United States v. Pend Oreille Public Utility Dist. No. I, 926 F.2d 1502, 1509 (9th Cir. 1991).

STATE OF IDAHQ'S TRIAL BRIEF - 22



built at the upper falls, thereby saving the expense of building a steam miil. State Exhibit 82.
Under Alaska, a reservation of submerged lands is implied only where necessary to fulfill federal
objectives. The purpose expressed in Monteith’s report, i.e., providing a mill site, was fulfilled
by reservation of the Spokane River. A reservation of Lake Coeur d’Alene and the St. Joe River

is not implied, since they were not necessary to the express purpose of providing a mill site.

H. The President lacked both the intent and the
authority to expressly convey submerged lands to the Coeur d’Alenes.

The 1873 Executive Order cannot be construed as an express conveyance of submerged
lands, for one simple reason: it was issued with the intent and knowledge that it was only a
temporary set-aside of lands to prevent white settlement pending congressional ratification of the
1873 Agreement. There would appear to be no dispute on this issue. For example, In U.S.
Exhibit 1189, Richard Hart, expert witness for the United States, admits that the 1873
Reservation was considered to be temporary. U.S. Ex. 1189 at 90. Because the Executive Order
was issued with the intent that it would only be temporary, the President clearly did not intend
that it be a permanent disposition of lands. Thus, as a matter of law, it could not act as an
express conveyance or grant of permanent property rights to the Tribe. See also Siowx Tribe of
Indians v. United States, 316 U.S. 317 (1942)(regardless of intent, President not authorized to

convey permanent title to Indian tribes through executive order).

1889 Coeur d’Alene agreements. Act of March 3. 1391, Stat.at . A map of Crow Reservation
showing this boundary may be found at United States v. Finch, 395 F. Supp. 2035. 219 (D. Mont. {1975).

STATE OF IDAHQ'S TRIAL BRIEF - 29
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ATTACHMENT F TO EXHIBIT 2 MASTER AGREEMENT, CASE NO, CV-08-526

. - COEUR IPALENE TRIBE
DEPARTMENT OF LAKE MANAGEMENT

WATER STORAGE[USE PERMIT

WATER PERMIT NO. 2008-01

THIS IS TO CERTIFY THAT:
_ Avista Corporation
" P.O. Box 3727
Spokane, WA 99220

FILED AN APPLICATION FOR WATER STORAGE/USE PERMIT DATED DECEMBER 16,
2008, which is attached to and made part héreof as Appendix 1, and on that date paid to the Coeur
& Alene Tribe (“Tribe”™) the $500.00 filing and processing fee required by Tribal law. '

This application requests permission from the Tnbe to store water upstream of the- Avista
Corporation’s (“Avista™) hydroeleciric dims located on the ‘Spokane River at Post Falls, Tdaha,

upon the submerged lands of Cogur & Alene Lake, Hepton Lake, the St. Joe River, and the Coeur
d’ Alene River, as well as affected tributaries (“Submerged Lands”), located within the cutrent
boundaries of the Coeur d’ Alene Indian Reservation (“Reservation™) for use in the generation of
hydrociectric power for the term of any new Hcense issued puisuant to Part 1-of the Federal Power
Act(“FPA™), 16 U.S.C. §§ 791 efseq., by the Federal Energy Regulatory Commission (“FERC”) to
Avista in pending relicensing proceedings involving Avista’s use, occupancy, and enjoyment for

water sterage and other purposes of the Submerged Lands within the current boundaries of the

Reservatnon and any subsequent annual hcenses

Upon consideration of the apphcat:on A WATER STORAGE/USE PERMIT ("PERMT“) IS
ISSUED AS FOLLOWS:

BENEFICIAL USE: Storage of water for use in hydropower generation at the Post Falls HED
located on the Spokane River in Idaho and at each of Avista’s four downstream HEDs (Upper Falls,

Monroe Street, Nine Mile, and Long Lake) located on the Spokane River in Washington. These five

HEDs are now Iicensed by FERC as the Spokane River Project, FERC No. 2545.

ANNUAL PERIOD QF USE AND RATE OF DIVERSION OR STORAGE:
Consistent with Avista's Current Operations between 1/01 and 12/31, Storage Up to 2,128 Feet

Above Mean Sea Level ("MSL"), Drawdown comunencing between the Tuesday after Labor Day
and 9/15 of cach year.
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WATER STORAGE/USE PERMIT
WATER PEm NO.,?._OOS—QI

The above provisions are subject to, and Avista shall be entitled to store water censistent with, the

lawfil requirements of the new license referenced above and any lawful requirements imposed by

FERC by order or otherwise in relation to the operation of the hydroelectric dams under such new
license; provided, however, that the provisions of this Permit do not authorize any material alteration
in Avista’s Current Operations or Storage on the Submerged Lands in excess of 2,128 Feet above
MSL ordered or required by FERC if such material alteration in Current Operations or excess
Storage results from requests made to FERC by Avista, and nothing in this Permit is intended or
shall be construed to impair or lixnit in any way the right of the Tribe to challenge the legality of any
requirement imposed by FERC that increases the Storage authorized by this Permit in excess of

2,128 Feet above MSL, or that materially alters Avista’s Cutrent Gperaﬁons with respect to such -

stored water, or that authorizes the use of such stored water for purposes other than hydropower
generation, or in a manner or to the extent inconsistent with this Pexmnit or rights reserved or hetd by

the Tribe pursuant to federal and Tribal law, The description of current and proposed operations set. -
forth in Avista’s Application for Tribal Water Storage/Use Pernit submitted on December 16, 2008,

is offered as and hereby deemed to be a reference point only and shall not be construed or
interpreted to establish or determine any Taets in any proceeding or forum regarding Avista®s curresit
or proposed operations of the five hydroelectnc developments (Post Falls, Upper Ealls, Monroe
Street, Nine Mile, and Long Lake) now comprising the Spokane River Projeet, FERC No. 2545.

LOCATIONOF POINT(S) OF DIVERSION/STORAGE: Submerged Lands within the Reservation

' PLACE OF USE: Submerged Lands within the Reservation

~.

PRIOQRITY: August 1907 for storage up fo 2,126.5 feet above MSL
June 1941 for storage up to 2,128 feet above MSL

CONDITIONS CF APPROV& L. AND REMARKS

1. The Tnbe and Axvista are entering into a Mastcr Settlement Agreement, contemporaneously

with the Tribe’s issuance of this Permit, comprehensively resolving a aumber of § issues, including
the storage of water on Submerged Lands within the Reservation. This Permit s issued pursuant to
the provisions of Section 44-25.01 of the Coeir d'Alenc Tribal Code and the Tribe’s retained
sovercignty, as well as its reserved rights of dominion and control, over the Submerged Lands and

Waters covered by this Permit, including its authority to regulate the use of such lands and waters, as

well as activities and resources thereon, to protect the public health, safety or welfare. This Permit
shall be construed in a manner that is consistent with that Master Settlement Agreement and with
applicable federal and Teibal law.

. 2., This water use shall be appurienant to the described place of use (storage).
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'WATER STORAGE/USE PERMIT
WATER PERMIT NO. 2008-01

3. This-Permit is subordinate and junior to the Tribe's proprietary right of exclusive use and
occupancy of all surface and groundwaters (coﬂchVcly “Waters™) within the Reservation with a
priority date of time immemorial.

4, The right to the use of water under this Permit shall be non-consumptive.

5. As of 2005, the Tribe estimates that Avista’s storage of water above the dams at its Post,
Falls HED at 2,128 feet above MSL creates.a total storage capacity upon submerged lands within the
Reservation and wpon submerged lands of Coeur d'Alene Lake outside the Reservation {("Total
Submerged! Lands") of approximately 284,471 acré feet of water. Asof 2006, Avista estimates that
its storage of watcr above its Post Falls HED at 2,128 feet above MSL creatcs a total storage
capacity upon such Total Submerged Lands of approximately 266,692 acre feet of water, Pursuant to
the Tribe’s retained sovereignty over submerged lands and waters within the Reservation and
consistent with Section 4 of Avista’s Application for this Water Storage/Usg Permit, dated
December 16, 2008: (a) Avista and the Tribe shall work cooperativély during the term of this Permit

* to apply best scientific approaches mutually agreed upon by Avista and the Tribe to make reasonable
caleulations of the total volime of water stored above Avista’s Post Falls damsat2,126.5and 2,128
feet above MSL, respeotively, as well as the toial volume of water stored on submerged lands within
the current Reservation boundaries at those elevations; (b) Avista and the Tribe shall each pay their
-respective costs of these cooperative efforts; (¢) pending further cooperative measurement efforts,
Avista and the Tribe shall use the mean between their respective existing estimates, or 275,581.5
acre feet, as the best available measurement-of storage volume above Avista’s Post Falls dams npon
the Total Submerged Lands at 2,128 feet above MSL; and (d) these cooperative etforts shall include
the preparation of a map or maps clearly identifying, by section, township, and renge, the location of
water being stored on submerged lands within the Reservation.

6. This Permit is issued for the térm of any new FPA license issued by FERC to Avista in

pending relicensing proceedings involving Avista’s use, occupancy, and enjoynient for water storage

and other purpose of the Submerged Lands within the cutrent boundaries of the Reservation and any
“subsequent annual licenses.’ ‘

7. Upon-issuance of this Permit, Avista is deemed to be in full compliance with Tribal Code
Section 44-25.01. The payment-of a processing ot filing fee in the amsount of $500.00 at the time of
Avista’s filing of the Application for this Permit shall satisfy any and-all payment obhgatmus by
Avista over the térm of the Permit.
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WATER STORAGE/USE. PERMIT

WATER PERMIT NO. 2008-01

8. The Tribe expressly reserves its rights of dominion and control over the Submerged Lands
and Waters covered by this. Permit, inchading its sovereign authority to regulate the-use.of such
lands and waters, as well as activities and resources thereon, to protect the public health, saféty
or welfare, -

Nothing in this Permit is intended, or shall be interpreted, to linit or impair in any way the Tribe’s
sovereign power or authority over Reservation Submerged Lands ox Waters, including the Tribe’s
legislative, regulatory, and adjudicative power and anthority over.such lands and waters, Allofthe
Tribe’s property and sovereign interests therein of ary kind, including its rights to use and regulate
such lands and waters in any marmer, are retained subject to the nonexclusive use of such Jands and
waters by Avista for water storage for hydropower prrposes pursuant to this Permit.

9. Avista will be deemed to be in compliance with this Permit if, during the term of this Permit,
Avista’sstorage of water is consistent with its current operations, subject to the regiirements of any
new license referenced above 2nd any requiirements impesed by FERC by order or otherwise in
relation to the operation of the hydroelectric dams under any new license, as limited by the proviso

set forth in the introductory portion of ttus Permit entitled “ANNUAL PERIOD OF USE AND
RATE OF DIVERSION OR STORAG

10, If a dxspuie arises concerming tlus Permit, Avista and the Tribe agree to exhaust Tribal
judicial and administrative remedies, if available and adequate, consistent with Section H.2d of the
Master Settlement. Agreement between Avista and the Tribe before seeking relief in the United
States District Court for the District of Idahe, . .

This Pernit is issued pursuant to the provisions of Section 44-25.01 of the Cosur d'Alene Tribal
Code. Witness the seal and signature of the Pirector, affixed at the Coeur d'Alene Indian
Reservation, this 16th day of December, 2008.

Mﬂ@w«g«,—r

Phillip Celééra, V.ake Manager
Coewr d’Alene Tribe
Department of Lake Management
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF IDAHO

In re suit fo guief fitle to that porfion of

the bed and banks of Cosur d’Alene Lake and
St. Joe River lying within the extesior
bowundaries of the 1873 Coewr & Alene
.Reservaiion

Case No. CIV-94-0328-N-EIL

UNITED STATES OF AMERICA,

Plaintiff, Comterdaféﬁ&a_nt
- and

COEUR D" ALENE TRIBE,
Plaintiff in Intervention
Counterdefendant in Intervention
Vs,

STATE OF IDAHO,

Defendant, Counterclaimant.

JUDGMENT & DECREE -

L/v-.'_twwvvuvwwuu o St et bt et Nt St M s

o

This action cae on for trial before the Coqrt, Honcrable Edward J. Lodge, United States

District Judge, presiding, from December 1 through December 12, 1997, and the issaes having

" been duly heard and a Tnly 28, 1998, MEMORANDUM DECISION AND ORDER having been

duly rendered,

JUDGMENT AND DECREE - 1
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IT IS ORDERED, ADJUDGED AND DECREED that:
1. - Title is quieted in favor of the United States, as frustee, and the Coeur d’Alene Tribe,
as the beneficially interested party of the irusteeship, 1o the bed and banks of all of the navigable

waters lying within the eurrent boundaries of the Coaur &Alene Indian Reservation as thoss

boundaries are described by the Act of March 3, 1891, 26 Stat. at 1027 and the Act of Angust

15, 1894, 28 Stat. at 322, which includes portions of Lake Coeur d’Alene and the St. Jos River,
but which exclude those bed and banks of the navigable waters clatmed by Idaho fo be within
Heyburn State Park, which waters and submerped Iands wers not af issue in rhls tigation:

2. The United Stafes, as frustee, and the Coeur d’Alene Tribe, as the b_cnaﬁcially

interssted party of the irusteeship, are entitled to the exclusive nse, occupancey and right to the

“~quist-enjoyment-of the bed and banks of 41l "6f the HavigaAblE Witery TyE Witk the crittent
boundaries éf the Coeur d’ Alene Indian Reservetion as those boundaries are described by the At
of Ma;éﬂ 3, 1891, 26 Stat. at 1027 and the Act of August 15, 1894, 28 Stat. at 322, which
includes portions of Lake Coeur d*Alene and the St. Joe River, but which exclude those bed and
banks of the navigable waters claimed by Idahe to be within Heyburn State Paxk, which waters
and submerged lands were not af issue In this litigation; | |

3. The State of Idaho is permanently enjoined from asseriing amy right, title or atherwise
inferest in or to the bed and banks of alf the navigable waters.lying within the current bomadaries
of the Coewr d’ Alene Indian Reservation as those bounderies are described by the Act of March
3, 1891, 26 Stat. at 1027 and the Act of Angust 15, 1894, 28 Sizt. at 322, which includes
partions of Lake Coeur d’Alene and the St. Joe River, but which exclude those bed and banks

of the navigable waters claimed by Idaho to be within Heyburn State Park, which waters and

JUDGMENT AMND DECREE - 2



submcrged lands were not af issue in this Hiigation;
4, The State of Idaho’s connterclaim is dended;
5. For such other and further relief in accordance with the aforementioned ;fuly 28, 15998,
- MEMORANDUM DECISION AND ORDER, which by this reference is incorporated herein as
if set forth verbatim; and
| ‘6. Costs are awarded to the Coeur d’Alene Tribe. By agreement the Unifed States and

the State of Idsho shall bear their own costs,
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5 UNITED STATES DISTRICT COURT ‘
. EASTERN DISTRICT DF WASHINGTON - |
s "
" UNITED STATES OF AMERICA, %
0 Plaintiff, )
{ No. 3643
11 i SPOKANE - TRIBE OF INDIANS, %
12 Plainei£f-In-Intervention, ) MEMORANDIM OPINION
i . ; ( AND ORDER
N & ! -vs- ) FILED IN THE
! ( U. 5. DISTRICT COURT.
14 + BARBARA J. ‘ANDERSON, et al, ) [aclesa Dishict o) Veashington
(
15 Defendants, ) JuL 231878
- ( .
15 o e ) J. R. FALLQUIST, Clerk
. ,l " Deputy.
17 ' .
18 !
19 [ The United States brought this action on irs oun ]
20 behalf and as trustee for the Spokane Tribe of Indians to
21 adjudicate the rights in and to the waters of Chamokane.
-om Cregkwand drg “tributaries. The Court permitted the Spolane
" o3 Tribe to intervene as a Plaintiff. Defendants include the
21 State of Washington in it Bovernmental and proprietery
25 capacities and all other Persons and corporations thar claim
, 28 an Intergst in the waters of Chamokane Creek, its tfihutaries,
27 br its proundwater basin.-y Jurisdiction lieg in this-c:mrr .
2B 1 under 28 U,5.C. $1345. . '
20 All parties to rhe litipation claim water in the
ab i N . ;
.33 ] ’ 1/ In this opinion, thé term "Charokane basin™ is
jused below to refer tothe entire system, ineluding rhe .
32 | creek, its trlibutaries, and itz ground water basin.
. PRI-Bansaione- ) oo o
B e b
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the original ereation of the reservation is nor the priorircy
date because the original purposes of the reservation, and
therefore the implied reserved water rights for those PULLRDsES
eeased Lo exlst when the land passed out of Indian ownership,

See Colville Confederated Tribes v. Walton, 450 F. Supp. ar

1326-1329, The date.of .the enactment.of the -statute anthor-
lzing return of the land to trust statns also is not the
prinfity date because the statute merely “gave furmal sanction
to an accomplished ‘fact.” United States v, Walter River Irr.

Dist., 104 F.2d 334, 338 (9th Cir. 1939). Once the Tribe

reacquired oripginal reservation lsnd, the Tribe and the
Department of Interior treated this land as hny reservation
Yand in trusi étatu57 This de facto status as part of the
trust land on the reservation was simply eonfirmed by the
1368 Act (25 U.5.C. §48B7).

The Court finﬂs that éba priority date for reserved

2
water for irrigation nf the 562 reacquired acres, based upon

the date of reaecquisition, is as follows:

TRIBAL LANDS REACQUIRED
FROM NON-INDIANS

Section _ Deseription, Tract No. Date of Irrigable
Twsp. & Range Reacquisition Acreage
’ . ]
Sec. 35, T2O9M, E 1/2 § 174, T10DD 3/246/42 15
R39L .
Sec. 36, T29R SW 1/4, TI0OD 3724742 130
* R39E T1001 212742
]
Sec. 2, T2ER, Lotz 1 & 2, § 1/2 3725742 130 '
R39E NE 174, TLO010 X
Sec. 23, T28N, Lot 2, § 1/2 SE 1/4 277142 36 ;
R39E KE 174, NE }/4, SE 114 i
T10D7 :
See. 24, T2BN Lots 7 & B, T 1006 277142 45 :
RA3E .
Sec, 27, T2EN, E }/2 SE 174, T 1012 7716745 15
RA%E
- B - . e
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- bf the reserva%inn. _For the 562 reacquired irripable acres

to fishing areas and to fish for food, See, e.p., United

See. 34, T28N, NE 1J4, E 1/2 SE 1/4  7/16/45 15
RIOE Tloi2

Sec. 21, TZ9§,  Lots 5 &'7, E 1/2 2/2742 20
R40E SW 1/4, E 1J2 5E 174 -
' T 1001

Sec. 31, T29N, NW 1/4 W 1/2 NE 174 2/2/42 110
RAOE- T100 )

Sec. Z, T2IN,  Lots 6 & 5, NE 1/4 272742 48
R35E NW 1/4, S'1/2 N 1/4,

NW 174 SW 174, T 1001
In conclusion, this Court recopnizes reserved
water rights for irrigation of lanés within the Chamokane
basin on the Spokane Indian Reservation ip the following
ammunts. Thé Tribe has a reserved ¥ipht to a maximum of
23,694 acra-feet of ground or surface water fr?m the basin
each year for dxrigation of the 7,858 irrigable acres with a

priority date of Aupust 18, 1877, the date of the crearion

within the basin, the Tribe has & reserved right ko 2 maximuml
nf 1,686 acre-feet of water each year with a priority dare
of the date of reacguisition.

2, Reperved Water Rishts for Fighing

Plaintiffp also azsert a reserved right to suffi-
cient water to preserve fish in the Creek. They therefore
claim that one of the purposes for creating the Spokane

Indian Reservation was to insure the Spokane Indians access

States v. Winans, 198 U.5. 371 (1905). ' f

The Court finds thar maintenance of the creei for
fishing was » purpose for creating the yeservation. The
United States zcknowledged thg importance of Chamokane Cresk
to the Spokape Indians by sét:ing the eastern boundzry of

the reservation at the eastern bank of the creek, thus in~
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eluding the breadth of the waterway within the xeservarion.
Fish remain 2 staple food in the diet of the Spokane Indiang.
The Spokanes have reserved the exclusive right to take fish
from the part of Chamokane Creek contained within the reserva-
tion, and many Indians catcﬁ and use the native trout as a
food Enqrhe. .

7 The tuurtrtherefure holds that the Tribe has the
reserved right'to sufficient water to preserve fishi;g in
Champkane Creek.

The Court finds that the guantity of water needed
o carry out .the reserved fishing purposes is related to
| water temperature rather than simply to minimum flow. The
native troutcannpt survive at a watey temperature In excess
E of 68°F. The minimu& flow from the falls into Lower Chamokane
5 Creek which will maintain the water at 68°F varies, but is
at least 20 cfs. The Court therefore holds that the plain-
tiffs have a réﬁetved right to sufficient water to maintain
! the water temperature below the £alls at 68°F or less,
provided that at no time shall the Elow past the falls be
less than 20 efs. ,

Alrhough the usnal prioxity date for reserved
watexr righté is the date of the cteafion of the reservation,
the prioriry date for the water reperved for fishing uses
arguably is even earlier. The Spokane indians have used
this ereek Ffor fishing purposes since "time immemorial,”™ and
therefore they claim a reserved water right with a priority
.dare of "time immemorial." . 7

The priority date for reserved water for fishing
st the laresr is the date of the crestion of the reservation,
and the Court need not rule on whether the priority date is

time immemprial." Under eithex priority date, the Tribe's

— i —mumn e

reserved water righrs for fishing uses are superior to any
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Siate of Minn, v. Mille Lacs Band of Chippawa Indians, 1888 WL 484832 (1988}

1998 WL 464932 (U.8.) (Appellate Brief)
United States Supreme Court Petitioner's Brief.

STATE of Minnesota; Minnesota Department of Natural Resources; Rodney Sando, Commissioner
of Natural Resources; Arne Carlson, Governor of Minnesota; Raymond B. Hitcheock, Assistant
Commissioner of Operations, Minnesota Department of Natural Resources, Petitioners,

V.

MILLE LACS BAND OF CHIPPEWA INDIANS, et al., Respondents.

No. §7-1337.
October Term, 1997.
Aug. 6, 1998.

On Writ of Certiorari To The United States Court of Appeals For The Eight Circuit

BRIEF FOR THE PETITIONERS

HUBERT H. HUMPHREY III
Attorney General
State of Minnesota

JOIIN L. KIRWIN
Assistant Attorney General
Counsel of Record

PETER L. TESTER
MICHELLE E. BEEMAN
Assistant Attorneys General
445 Minnesota Street, Suite 900
St. Paul, Minnesota 55101-2127
(651) 296-3044

Counsel for Petitioners

*i QUESTIONS PRESENTED

On July 29, 1837, the United States and thirteen bands of Chippewa Indians executed the Treaty with the Chippewa of
1837, 7 Stat. 536. Article 5 of the 1837 Treaty guarantees the bands the privilege of hunting and fishing on the lands
ceded by them to the United States “during the pleasure of the President of the United States.”

1. Was an 1830 Presidential Order revoking the Indians' special hunting, fishing and gathering privilege effective, where
the 1837 Treaty reserved that privilege to the Indians only “during the pleasure of the President™?

2. Was a hunting, fishing and gathering privilege, reserved only “during the pleasure of the President,” “temporary and
precarious” and therefore extinguished under Ward v. Race Horse, 163 U.8. 504 (1896} when Minnesota was admitted
to the Union en an equal footing with the original thirteen states?

LLE. Govarnment Works

Py

THERTLAW O 2098 Thomson Meuters, No aalm o otglnal



State of Minn, v. Mille Lacs Band of Chippewa Indians, 1898 WL 464932 {1398)

18 Contrary to the lower court decisions here, the Minnesota Supreme Court, in State v. Keezer, 292 N.W.2d 714, 721

{Minn.1980), held that the 1855 Treaty extinguished the hunting, fishing and gathering privilege reserved under the 1837
Treaty.

*42 A. This Court Previously Has Found Essentially The Same Treaty Langnage
To Extinguish Hunting And Fishing Rights Reserved In An Earlier Treaty.

This Court has previously heid that treaty language containing such an ail-encompassing relinquishment of rights is
effective to extinguish previously reserved hunting and fishing rights. In Oregon Dep't of Fish & Wildlife v. Klamath, 473
U.8.753 (1985), the Klamath Indians had executed an 1864 Treaty ceding “all their right, title and claim to all the country
claimed by them,” and received a 1.9 million-acre reservation and the exclusive right of fishing and gathering within the
reservation. Id. at 755. Then, in a 1901 agreement, the Klamaths agreed to “cede, surrender, grant, and convey to the
United States all their claim, right, title and:interest in and to” approximately a third of the 1864 reservation in exchange
for monetary compensation. Jd. at 760. The 1901 Agreement contained no langnage expressly referring to hunting and
fishing rights, and further provided in a savings clause that “nothing in this agreement shall be construed to deprive
[the Tribe] of any benefits to which they are entitled under existing treaties not inconsistent with the provisions of this
agreement.” Id. at 760-61. In 1982, the Klamaths sued the State of Oregon, claiming a continued right to hunt and fish
on the land ceded in the 1901 Agreement and arguing that the 1901 Agreement did not extinguish those rights.

Reversing the lower courts, this Court held that langnage ceding “all claim, right, title, and interest in and to” land also
extinguished any special hunting and fishing rights reserved on those lands, and should not be ignored in the face of
purported ambiguity surrounding the Indians' understanding of the cession. 473 1.8, at 765-66. Rejecting the tribe's
argument that express reference to hunting and fishing is necessary to extinguish such rights, this Court said that silence
with regard to the *43 preservation of off-reservation hunting and fishing rights does not show an intent to preserve
the previously reserved rights. Rather, the silence “is consistent only with an intent to end any special rights of the Tribe
outside the reservation.” 7d. at 773 n. 23, This conclusion is particularly noteworthy given the presence of the “savings
clause” in the 1901 Agreement, which provided a basis for the Tribe's argument that it had intended to preserve hunting
and fishing rights separate from the land cession. There is no similar “savings clause” in the 1355 Treaty here.

In this case, the Eighth Circuit distinguished Klamath's strong extinguishment mandate almost entirely on the single
assertion that the rights in Klamath were exclusive and on-reservation rights, whereas the privilege at issue in this case was
a non-exclusive and off-reservation privilege. PA 39. Contrary to the Eighth Circuit's conclusion, however, this Court in
- Kiamath directly addressed the impact of the “all right, title and interest™ language to off-reservation hunting and fishing
rights. The Court explained that, because the land ceded by the Klamath Tribe was no longer part of the reservation, the
off-reservation rights claimed by the Tribe were somewhat comparable to the off-reservation rights reserved in the Treaty
construed in Puyaliup Tribe v. Department of Game of Washington, 391 U.S. 392 (1968), and United States v. Winans,
198 U.S. 371 (1905). See Klamath, 473 U.S. at 764-65 n. 15. This Court then added, “Our inquiry, therefore, is whether
a special right, nonexclusive but free of state regulation, was intended to survive in the face of language of the 1901
Agreement ceding ‘all ... right ... in and to’ the ceded lands.” Id. at 764-65 (omission in original). The Court concluded
that no such special right survived such langnage. The Court later reiterated that its decision applied to off-reservation
rights: “The present *44 case, however, involves the necessarily precedent question whether any off-reservation rights

were intended to be preserved at all.” Klamath, 473 U.S. at 769 n, 20, 19

19 In Klamath, the land ceded under the 1901 Agreement was no longer reservation land. Therefore, any exercise of hunting

and fishing rights on that land in the modern era would have changed from exclusive, on-reservation harvest, to shared, off-
reservation harvest. The Court started its analysis with the cession language in the 1864 Treaty, where the Tribe ceded “all
their right, title, and claim” to a described 22 million acre area. As the Court put it, “that general conveyance unquestionably




State of Minn. v, Mille Lacs Band of Chippewa indians, 1998 WL 464832 {1598)

carried with it whatever special hunting and fishing rights the Indians had previcusly possessed in over 20 million acres outside
the reservation.” Id. at 766 (emphasis added).

The Coust's analysis and conclusion in Klamath is extremely compelling for the analysis of the 1855 Treaty language here.
Both agreements have similar phrases conveying “all right, title and interest” of the Indians. Both agreements surrender
the Indians' rights “in and to” the land. But the 1855 Treaty at issue here contains several phrases, beyond those in the
Klamath agreement, demonstrating the sweeping nature of the relinquishinent of rights. The treaty includes the words (1)
“fully and entirely,” (2) “relinquish and convey,” (3) “any and all” right, title or interest, (4) “any other lands,” and (5)
“in the Territory of Minnesota or elsewhere.” PA 503. If the language in Klamarh was sufficient to extinguish previously
reserved hunting and fishing rights (even in the face of a savings clause), then even more clearly the words of the 1855
Treaty (and the lack of a savings clause) are sufficient to extinguish such rights here.

B. Available “Historical Context” Is Insufficient To Overcome The 1855 Treaty's Plain Language.

The Eighth Circuit primarily based its conclusion that the 1855 Treaty did not extinguish the Chippewas' privilege in the
1837 Ceded Territory on limited historical *45 evidence that suggested the Indians understood the 1855 Treaty as only
involving a sale of land to the government and did not intend to surrender the special hunting, fishing and gathering
privilege. The court noted that “Chippewa representatives also indicated during negotiations that they would continue to
hunt, fish, and gather after the Treaty was negotiated,” and that the “Chippewa complained to federal officials that state
enforcement of game regulations violated their rights under the 1837 Treaty.” PA 36. The district court also concluded
that the key provision of the 1855 Treaty quoted above was intended only to convey any rights the Bands may have had
in other lands, not described in the treaty, to the north and west of the ceded lands. PA 285-88.

This abbreviated discussion of the evidence regarding the signatories' intent in 1855 is an insufficient basis to disregard
the clear, all-encompassing treaty language. While some evidence might be interpreted to support the Bands' views, there
is abundant evidence that the Treaty's actual language fit the historical context of the time. The Treaty's negotiation
was part of an overall shift in federal policy from removing the Indians from eastern lands to consolidating Indians on
reservations. The reservations were defined geographic areas where the Indians were expected to establish, and would be
guaranteed, permanent homes. The objective of these treaties, which the Indians understood, was to permit faster white
settlement but, at the same time, to preserve for the Indians a traditional homeland where they could permanently reside
and presumably acquire the habits and skills of farmers.

The context of extinguishment was reflected in the goals of the Chippewa leaders. During the 1855 Treaty negotiations,
Chippewa Chief Hole-in-the-Day, one of the main treaty negotiators, stated that the Indians' survival lay in trying to
accommodate the Euro-American civilization that had engulfed them. He advocated for the money *46 and tools to
allow the Indians a chance to stay on their land by adopting the agricultural ways of the whites, rather than continuing the
Indians' past subsistence existence. During the treaty negotiations, Hole-in-the-Day made numerous statements about

abandoning the old ways and moving forward as white citizens, 20

20 Hole-in-the-Day told Commissioner of Indian Affairs Manypenny, “We do not know we will be alive tomorrow; but my great

wish and desire is to improve the conditions of the Chippewa nation, and make them live like the whites.” JA 302. Later in
the negotiations, Hole-in-the-Day complained that the proposed payments by the United States were insufficient “to give us
a start, and enable us to support ourselves while preparing to live like the whites.” JA 335, He explained that the Chippewa
“do not live outside, but within your nation. We are your {riends.... We want to give ourselves up to your government. We
want to cease to be Indians, and become Americans. We want to be citizens, and to have the right to vote. All we desire is to
imitate the whites, and to follow their example.” JA 338-39. The chief stated that “the Country is getting scarce of game, and
we cannot get along without changing our habits. We have tried the old system, and found it wanting, We should therefore
try, a new one.” JA 348. Additionally, he stated that he bad studied the Treaty's provisions and concluded that “the Indians
have given away all, and leave themselves no alternative but to work.” JA 349,

i
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BEFORE THE INDIAN CLAIMS COMMISSION
THE COEUR D'ATENS TRIBE OF INDIANS,

Petitioner,

)
}
)
Ve i Docket No. B1
THE UNITED STATES OF AMERTCA, %

)

Defendant,
Decideds December 3, 1957

ATDITIONAL FTHDINGS OF FAQT

The Commission makes the following findings of fact: ‘

12, By the Agreement of March 26, 1887, 26 Stat. 989, 1027,
petitioner agreed to Yecede, grant, rclingnish amd quit elaim o the
United States” all its laz;ds except the portion thersof within the
bounddries of the reservation set spert as such by Exenubive Order of
November 8, 1873.

13. . T];e lands “thus ceded, reiinquished erd guit cla:'imed-‘by peti-
tloner comprise 2,389,92h acres in the presant States of Tdaho and
Washington, 2,055,596 acres of which are in the State of Idahs, ond
334,328 ccres iIn the é‘bz}te of Washington. The reservation referrad io
in Finding 1 containsd 598,500 acres, all within the State of Idsho.

1. Description of the Coeur d'flene Tract: the Coemr d'Alerns
Iract occupies the central portion of the Panhendls section of the
:State of Ideho and extends westward into the State of Washington fram-

ten to {welve miles. The northermmost extension of the north boundary

of the Pract redches the southern bip of Lake Fend Oreille and extonds




linds would kave been considered:inaccessible:and 2 prospective purchaser
wondd have beon awmra of the p.er_'-e-ssit.f: of watershed pmtsc‘bioz; both to the
needs of the luwbering %:udustry and to the mining region. A well-informed
hypothetical buyer would alsc bave been aware that the timber 1@5 were
of good commercial quality, that with the rivers and the lake on the
‘;‘ract there was accessible timber in large cuantibies, and that the
timber lands of the area would b.e in demand by the lumbering industbry

in the foreseeable future. The hypothetical purchaser would also take
into consideration the size of the area of the Tract classified as timber
lands; the necessity of paying taxss and fire insurance on the timber
lands; the administrative costs in holding and disposing of the lands;
the necessity of probably 2 mmber of years to exploit or dispose of his i
holdings when the timber became marketable; and finally the need of pro-
viding for risk and the return of his investment with profit. In con-
sidering all the facts of record the Commission finds that the bimber
lands within the Tract as of March 3, 189); had a value in the sum of
$1,818,605.00, or at the rate of $1.00 per acre for 1,848,606 acres.
Value of Water Rights

30. The streams and waters of the Coeur d'Alens Tract are not aund
carmot be séparately evaluated. The valuwe placed upon the agriculitesl
and timber lands and wpon the mineral lands of the area comprehend the
availability of water znd the continusnce of an' adequate water .l
meet the needs of the fams, mines and forests of the arsa. Vater and iis
use and need is necessarily included in the valuation of the dende of the

“aand
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WATER RIGHTS § 19.03[4]

The Supreme Court subsequently applied the reserved rights doctrine to federal
lands other than Indian reservations,®4 and iransferred the purposes-of-the-
reservation doctrine from Winters to federal enclaves, 95 In Enited States v. New
Mexico, % involving water rights for a national forest, the Court distinguished
between the primary and secondary purposes for which federal lands were
reserved. The New Mexico Court held that water is impliedly reserved only for
the primary purposes of federal reservations. If the povernment needs water for
the secondary purposes, those water rights must be acquired under state law.97

The Supreme Court has not riled on whether the New Mexice distinction
between primary and secondary purposes applies to Indian water rights. The
significant differences between Indian reservations and federal reserved lands
indicate that the distinction should not apply.®® One of those fundamental
differences is that Indian reservations were set aside as homelands for the Indian
tribes, to provide for an economically self-sufficient place of residence, whereas
federal enclaves, such as national parks and national forests, were reserved for
the benefit of the federal government and dedicated to the protection of the natural
resources.9° In the latter situation, the federal government is acting as proprietor
and sovereign; in the former, it is acting as trustee for the Indian tribes. 100 As

; trustee, Congress is presumed to have “deal[t] fairly” with the Indian tribes,101

and the documents establishing the reservations are construed liberally in the

tribes’ favor.192 By contrast, the purposes of federal enclaves are strictly
construed. 103

In addition, the role of state law in Indian country and on federal lands differs
substantially. States have considerable power over federal lands, 124 and Cengress

24 Arizonn v. California, 373 U.5. 546, 601 (1963), decree entered, 376 U.S. 340 {1964) (national
recreation mrem, natonal wildlife refuges, and nations} forest).

53 Cuappaert v. United States, 426 U.S. 128, 141 (1976).
98 United States v. New Mexico, 438 1.8, 696 {1978).
87 United States v. New Mexico, 438 U.8, 696, 702 {I978).

98 See Tn re Gen. Adjudication of All Rights to Use Water in the Gila River Sys. and Sonrce,
35 P.3d 68, 73-74 (Aciz. 2001).

a8 Compare Arizons v. Califoruis, 373 U.8. 346, 600-601 (1963), decree entered, 376 11,5, 340

(1964) (Indian reservations), with United States v. New Mexico, 438 U.S. 696 {1978) (national
foresp), .

190 Frank Trelease, Federal-Stete Relations in Water Law 160 (1971) (Mational Water Comm™
Legal Smdy No. 5).
101 Arizopa v. California, 373 U.S. 546, 600 (1963), decree entered, 376 11.S. 340 (1064).

102 See Winters v. United States, 207 11.5. 564 (1908). These rules of interpretation apply as
Wwell to water contracts or consent decrees. See, e.g., United States v. Gila Valley Irrigation Dist.,
31 F3a 1428, 1438 (Bth Cir. 1994).

1031y e Gen. Adjudication of All Rights to Use Water in the Gila River Sys. and Source, 35
Pj3d 68, 73-74 {Arsiz. 2001); see also United States v. New Mexico, 438 U.5. 696, 702 {1978).

104 Rleppe v. New Mexico, 426 U.8. 529, 543 (1976).
: 1181




§ 19.03(4)] FEDERAL INDIAN LAW

preemphng state jurisdiction within the reservation over Indians, Indian tnbas

and Indian property.0s State water laws do not govern the use of water by Indian g

and Indian tribes on Indian lands with respect to any of the purposes of.
reservation. 197 Indian reserved water rights are defined by reference to feder
Iaw, and Congress has thvus never deferred to state water law relative to Indiag
reservations. 108 :

Based an the substantial differences betwean federal enclaves and Indian Iandé, 3 i
the Arizona Supreme Court has rejected the application of New Mexico’s primary. . -

versus-secondary purposes approach to Indian water rights, holding that the

purpose of Indian reservations is to provide fribes with a homeland.10® Other -

courts have found that the New Mexico analysis provides “useful guidelines™ in
determining the purposes of Indian reservations.1*% How those courts employ

the New Mexico approach, however, depends on whether the courts interpret tnba}- -
and federal intentions broadly or narrowly. Most of the courts have taken a broad »

approach to the purposes of Indian reservations. For example, the Ninth Cm:cut
ruled that the “general purpose” of the Colville Reservation was to provide the

tribes with a homeland, and that subsurmed within that general purpose were two'

primary purposes: The creation of an agrarian society and the preservation of
tbe tribes” historic access to their ﬁshmg grounﬁs i

l:'

105 $¢z United States v. New Mexico, 438 U.S. 696, 702 (1978); California v. United Stntes,
438 .5, 645 (1578).

. 108 Bryan v. Itasca County, 426 U.S. 373 375102 (1976), Moe v. Confederated Salish & Koote-
nai Tribes of the Flathead Reservation, 425 11.5. 463, 474 n.13 {1976).

- 107 Sge United States v. Melntire, 101 F2d 650, 654 (Sth Cir. 1939). See also § 19.03[1].

108 Sge Western -Water Policy Review Act of 1992, Pub, L. 102-575, title XXX, § 3002(8),
106 Stat. 4693, reprinted at 43 U.S.C. § 371 notes.

109 Iy re Gen. Adjudication of All Rights to Uss Walar in the Gila River Sys and Source, 35
P.3d 68, 7677 (Axiz. 2001); see also United States v. Orr Water Ditch Ca., 309 F. Supp. 2d 1245,
1253 (D. Nev. 2004) (expressly not addressing whether tribes are limited to ‘applying reserved
water for primary purposes only).

110 TJnited States v. Adair, 723 F.2d 1394, 1408-1409 (Sth Cir. 1983): see aiso Colville Confed-
erated Tribes v. Walton, 647 B.2d 42, 47 (9th Cir. 1981} (Walton I); Tn the Matter of the
Detérmination of the Rights to the Use of the Surface Waters of the Yakima River Drainage Basin,
850 P2d 1306, 1316-1317 (Wash. 1993); In re Gen. Adjndication of All Rights to Use Water
im the Big Hom River Sys., 753 P.2d 76, 96 (Wyo. 1988) (Big Horn I), aff'd sub nom. hy an
equally divided Court, Wyoming v. United States, 492 U.5. 406 (1989).

111 Colville Confederated Tribes v. Walton, 647 F.2d 42, 4749 (9th Cir. 1981) (Walton Ij;
see also United States v. Adair, 723 F.2d 1394, 1408-1409 (Sth Cir. 1983) (Elamath Tribes); United
States v. Omr Water Ditch Co.,, 309 F. Supp. 2d 1245, 1252-1253 (D, Nev, 2004) (irigated
agriculture and fishery were both primary porposes of Pyramid Lake Pajute Reservation); In the
Matter of the Determination of the Rights to the Use of the Surface Waters of the Yakima River
Drainage Basin, 850 P.2d 1306, 1317 (Wash. 1893) (Yakima Nafion). The. courts generally use
“fishing” as a sherthand designation for hunting, fishing, trapping, and gathen.ug; water is reserved
for all those activities, United States v. Adsir, 187 F. Supp. 2d 1273, 1275 (D. Or. 2002), vac.m‘ed
a5 not ripe, United States v. Braren, 338 F.3d 971 (5th Cir. 2003).
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WATER RIGHTS § 19.03[4]

The Wyoming Supreme Court, by contrast, has taken a natrow approach to
interpreting the purposes of the reservation, rejecting the homeland concept for
the Wind River Tribes.122 Despite recognizing that the treaty “clearly contem-
plates” activities other than agriculture, the court held that the primary purpose
of the reservation was agriculture only.11® The court thus found that the tribes
were entitled to water to fulfill the agricultural purpose of the Wind River
Reservation, including not only irrigation rights, but also such “subsumed” uses
as livestock watering, and municipal, domestc, and commercial nses.114 The
court expressly rejected a mumber of other purposes for the reservation, including
mineral development, industrial development, wildlife preservation, aesthetics,
and fisheries. 125 In its rejection of a fisheries purpose, the court apparently drew

- a distinction between tribes historically dependent on fishing, such as the Colville
Tribes, and tribes historically dependent upon hunting, such as the Wind River
Tribes. In the case of the Wind River Tribes, the Wyoming court concluded that
there was insufficient evidence of a “tradition™ of wildlife preservation.116

The approach of the majority of courts 1s more consistent with the Indian law
canons of construction that call for the documents establishing reservations to
be construed liberally in favor of the Indians.1? Certainly the general federal
; “nlicy of confining tribes or reservations included the creation of agrarian
- Jeieties. 118 But the Indians certainly contemplated that the reservations would
serve as their homelands; most tribes.ceded vast tracts of aboriginal territory in
exchange for federal promises of protection and permanency on the reservations.
Reservations were thus created, and waters were reserved, “to make the
reservation livable,”119 to enable the Indians “to maintain-. . . their way of
Life,”120 and to permit the tribes “to change to new [ways of life].”*#* When

112 Th re Gen. Adjudication of All Rights to Use Water in the Big Horn River Sys., 753 P.2d

76, 9495 (Wyo. 1988) (Big Horn I), aff'd sub nem. by an equally divided Court, Wyoming v.
United States, 492 108, 406 (1989},

113 Tn re Gen, Adjudication of All Rights to Use Water in the Big Hom River Sys:, 753 P.2d
76, 97 (Wyo. 1988) (g Homn IY, aff'd sub nom. by on equally divided Court, Wyoming v. United
States, 402 17.5. 406 (1989).

114 In e Gen. Adjudication of All Rights to Use Water in the Big Hom River Sys., 753 P.2d
78, 99 (Wyo. 1988) (Big Horn I), aff'd sub nom. by an egually divided Court, Wyoming v. United
States, 492 U.S. 406 (1989). '

115 I e (Fen. Adjndication of All Rights to Use Water in the Big Horn River Sys., 733 P.2d

76, 98-99 (Wyo. 1988) (Big Hom I, aff'd sub nom. by an equatly divided Court, Wyoming v.
Umted Statas, 492 U.5. 406 (1989),

11s In re Gen. Adjudication of All Rights to Use, Water in the Big Horn River Sys., 733 P.2d

76, 99 (Wyo. 1988} (Big Horn I), aff'd sub nom. by an equally divided Court, Wyoming v. United
States, 492 11.5. 406 (1989).

117 See Ch. 2, § 2.02.
118 See Ch. 1, § 1.03[6).
) 119 Avizona v. California, 373 U.S. 546, 599 (1963), decree entered, 376 U.S. 340 (1964).
ﬂf“! 120 Menomines Tribe v. United States, 391 T.5. 404, 406 (1968).
121 Winters v, United Stares, 207 1.8, 564, 577 (1908).
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§ 19.03[5]{a] FEDERAL INDIAN LAW

the docements creating reservations are construed in accordance with the Indiay
law canons,*#2 moie is encompassed within the homeland purpose than Merely
transforming the tribes into agrarjan sociefies.

[5}—Measure of the Right

[al—Quantification

The Supreme Court first addressed the quantification of tribal water rights iy
Arizona v, California 1,123 rejecting a variable standard of quantification of
irrigation rights according to the tribes’ “reasonably foreseeable needs.”124 The
Court noted that this standard depended on tribal population, but that population
numbers and future needs “can only be guessed.”125 In addition, the Court
rejected use of equitable apportionment to determine tribal water rights, becange
equitable apportionment is a means of ailocating water between states. Triba)
water rights, however, depend on analysis of the treaties, statuies, or executive
orders giving rise to the water rights. 126

Nonetheless, the quantification of tribal-reserved water rights is necessary to
inteprate those rights and state appropriation rights into a workable system.
Unlike appropriation rights, however, Indian water tights are not guantified by
the amount actually and continuously diverted to a beneficial use.3127 Instead,
Indian water rights are quantified according to the purposes that those water rights
are intended to fulfill. In general, water rights to support an agricultural purpose
for reservations are quantified according to irrigable acres, while water rights
for other purposes are quantified by other measures. These standards, however,
are judicially developed, and judicial determinations of reserved rights are
increasingly being replaced with settlement agreements128 that quantify the tribal
right to water. In settiements, tribes generally agree to a negotiated amount of
water, usually accompanied by promises of assistance in delivering the water
to the reservation, in exchange for relinquishing their claims to potentially larger,
but undetermined amounts of water.129

122 See Ch. 2, § 2.02.
123 Arizona v. California, 373 U.S. 346 (1963).

124 Arizona v. Califomia, 373 1.8. 546, 600 (1963). The standard was proposed by the stste
of Arizona

125 Arizona v. California, 373 U.S. 546, 600-601 (1963).
126 Arizona v. Caltfornia, 373 U.S. 546, 597 (1963).
127 See § 19.01{1].

128 See § 19.05[2].

129 Ljoyd Burton, American Indian Water Rights and the Limits of Law 80-81 (Univ. Xan, Press
1951}
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EXHIBIT 10



University of Colorado L

eI R s e T e

o Arizona California Collection’

Simon H. Rifkind, Special Master[:] Report[,] December
5, 1960, Arizona v. California, 1960 Term (U.S.).

7 ‘Landmark dgcision:
Arizona v. California, 373 U.S. 546 (1963).



9
III, Geography of the Colorado River Basin

The Colorado River is a stream of continental pro-

portions, From its headwaters in the high peaks of north

central Colorado to its mouth in the Gulf of California
it runs a course of approximately 1,300 miles. During
its journey to the sea it travels within or on the boundaries
of five states and one foreign nation, as follows: through

western Colorado, 245 miles; across Utah, 285 miles;.
through Arizona, 295 miles; on the Arizona-Nevada.
‘boundary, 145 miles; on the Arizona-California boundary,

235 miles; on the Arizona-Mexico boundary, 16-20 miles;

and within Mexico, 75 miles.®

Within the United States the River System drains an
aréa of 242,000 square miles or one-twelfth of the con-
tinental United States exclusive of Alaska. This drainage
basin is approximately 900 miles long and varies in width
frotm about 300 miles in the northerly section to about
500 miles in the southerly section. It is bounded on the

north and east by the Continental Divide, on the west by

the Wasatch Range and other divides, and by minor divides
on the south and southwest. Within this drainage basin
are portions of Wyoming, Colorade, Utah, New Mexico,
Arizona, Nevada and California,”

The following table shows the relationship of each of
these states to the Basin®®

20Ariz, Ex. 1000, p. 9,
*Ariz. Ex. 1000, p. 7.
22Ariz. Ex. 1000, p. &
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-had vested, The United States successfully sited to enjoin the
upstream farmers from interfering with the flow of water
to the Fort Belknap Reservation.

'The Supreme Court affirmed the trial court’s holdings
that “there was reserved to said Indians the right to use the
water of Milk River to an extent reasonably necessary to

irrigate thelands included in the resérve created by the said

treaty . . .,” and that the defendants would be enjoined from

interfering with the flow of 5,000 miners’ inches of Milk

River water to the Réservation. 143 Fed,, at 743. The
Supreme Court thus held that the reservation of water was
effective as of the date that the Fort Belkpap Reservation
was created, 207 U. 8., at 577, and that the appropriative
rights obtained by the defendants subsequent to the time
that the water was reserved but prior to the {ime that it
was put to use on the Reservation were subordinate to
the Reservation’s rights.

The Supreme Court supported this result with the fol-

lowing reasoning, at p. 577:

“The power of the Government to reserve the
waters and exempt them from appropriation under
the state laws is not denied, and could not be. . .
That the Government did reserve them we have
decided, and for a use which would be necessarily
continued through the years.”

The Winters case has been cited many times as establish-
‘ing that the United States may, when it ereates an Indian
Reservation, reserve water for the future needs of that
Reservation, and that appropriative water rights of others
established subsequent to the reservation must give way

when it becomes necessary for. the Indian Re&ervatlon to

utilize additional water for its expanding needs. United
States v. Powers, 305 U. S, 527 (1939); United States
v." Ahtanum Irvigation District, 236 F.2d 321 (9th Cir.
1956), cert. denied, 352 U. 8. 988 (1957); United States
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L THE ANTI-SPECULATION DOCTRINE: A FUNDAMENTAL PRINCIPLE OF 555
COLORADO WATER LAW
1. THE HIGH PLAINS DECISION APPLIED THE ANTI-SPECULATION DOCTRINE 562

TO APPLICATIONS FOR CHANGES OF WATER RIGHTS

T, APPLICATION OF THE ANTI-SPECULATION DOCTRINE TO CHANGE CASES 568
SUPPORTS THE COLORADO DOCTRINE

1v. FUTURE CHANGES OF WATER RIGHTS MUST COMPLY WITH THE 574
ANTI-SPECULATION DOCTRINE

Colorado water law developed in response to populist efforts of miners and farmers concerned that wealthy easterners would
corner limited water resources to the exclusion of actual water users settling in Colorado. Colorado thus established property
rights based on a water allocation and administration system called the “Colorado Dectrine,” which encourages “multiple use
of a finite resource for beneficial purposes.”™ The Colorado Doctrine states that;

(1) water is a public resource, dedicated to beneficial use by public agencies and private persons as

prescribed by law; (2) the right to use water includes the right to cross the lands of others so that water

can be placed into or withdrawn from natural water-bearing formations or to convey water across

others’ property; and (3) the natural water-bearing formations may be used for the transport and

retention of appropriated water.”

*554 The anti-speculation doctrine provides that an appropriator cannot obtain a water right decree without 2 demonstrated
ability to actually use the water at a specified place. This doctrine developed from the seeds of the Colorado Doctrine to
prevent wealthy speculators from monopolizing the development of Colorado’s water resources.” Although the demands on
this scarce resource have changed since the earliest settlement of Colorado, the anti-speculation doctrine continues to assure
that water rights holders put the state’s resources to actual use. More and more, municipal users, rather than farmers and
miners, drive the continued development of Colorado water law. Notably, this rapidly increasing municipal water demand is
occurring at a time when many of Colorado’s rivers, the South Platte and Arkansas in particular, are over-appropriated.
Securing reliable year-round supplies for municipal customers under these conditions presents unique and unprecedented
challenges for municipal water suppliers.
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Many municipalities address these challenges by purchasing and changing agricultural water rights to satisfy municipal
demand. The adjudication of these often complicated changes has forced the application of existing tenets of Colorado water
law to new circumstances, forcing the evolution of Colorado water law. The anti-speculation doctrine is one of these
well-established tenants. The doctrine requires demonstration of an actual plan and intent to place water to beneficial, and not
speculative, use as a condition for adjudication of a water right. Yet, until High Plains, the obligation of a holder of an
absolute water right to demonstrate, as part of an application to change the use of the water right, a present intent te put the
changed water right to a specific beneficial use remained unanswered. In its High Plains decision, the Colorado Supreme
Court confirmed that the anti-speculation doctrine is a fundamental principle of Colorado water law that must apply to
changes of absolute water rights.*

In examining the High Plains decision, this article first discusses the history of the anti-speculation doctrine. Part II analyzes
the High Plains decision in the context of the Arkansas River Basin. Part IIl considers the tenets of Colorado water law that
support applying the anti-speculation doctrine to change cases. The article concludes with a discussion of the impacts of the
High Plains decision on future applications for changes of water rights.

*555 1. THE ANTI-SPECULATION DOCTRINE: A FUNDAMENTAL PRINCIPLE OF COLORADO WATER
LAW

The anti-speculation doctrine has its origins in Section 5, Article XVI of the Colorado Constitution, which declares that alt
unappropriated water within Colorado is “the property of the public,” and reserves the use of such water for “the people of
the state, subject to appropriation as hereinafter provided.” As interpreted by the Ceolorado Supreme Couri, Section 5
reserves the waters of the state for the public, and it protects the public interest by requiring actual use of the water by
appropriators.’ The anti-speculation doctrine developed to ensure that new appropriations of water are not speculative. The
concept is so essential to Colorado water law that courts and lawmakers have applied it to a variety of circumstances.

A. The Anti-Specniation Doctrine Developed From the Requirement to Beneficially Use Water

Colorado water law has long recognized water rights based primarily on the diversion and beneficial use of water.” This
simple requirement of use has far-reaching effects. For instance, actual use of water must precede adjudication of an absolute
water right’ Similarly, a conditional water right can exist only if the applicant demonstrates that it can and will use the
water.” Moreover, an owner of a conditional water right must periodically return to water court to demonstrate diligent
pursuit of the appropriation and show it still can and will use the water.”” More than simple administrative red tape, these
requirements protect against speculative hoarding of water rights."

*5§56 The requirement of actual beneficial use prevents hoarding of water rights for financial gain.’? For instance, City and
County of Denver v. Northern Colorado Water Conservancy District, presented a situation in which several engineers platted
various transmountain diversions and attempted to sell the project to municipalities along the Front Range.” Ultimately,
Colorado Springs purchased the project, and sought adjudication of water rights for the project. Colorado Springs claimed the
engineering work of the entrepreneurs from which it purchased the project constituted diligent efforts to appropriate a water
right and justifted adjudication of an appropriation date relating back to the beginning of that work."* The court rejected the
idea that:

mere speculators, not intending themselves to appropriate and carry water to a beneficial use or

representing others so intending, can by survey, plat and token construction compel subsequent bona

fide appropriators to pay them tribute by purchasing their claims in order to acquire a right guaranteed

them by our Constitution,”

The court determined that one who has no intent to apply the water to beneficial use cannot claim rights against one who
subsequently makes a good faith appropriation.’* Becanse Colorado Springs’ predecessors were “promoters and speculators,”
their efforts fell short of the diligence toward an appropriation required to establish a conditional water right."” As the court
later stated in a subsequent ruling, “[s]peculation on the market, or sale expectancy, is wholly foreign to the principle of
keeping life in a proprietary right.”**
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tribe of Indians, shall be of any validity in law or equity, unless the same be made by treaty or convention entered into
pursuant to the Constitution.”

Substantially the same prohibitions were contained in the First Intercourse Act of July 22, 1790 (1 Stat. 137) and the Second
Intercourse Act of March 1, 1793 (1 Stat. 329), the latter of which was
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reenacted from time to time with various minor medifications. There has never existed at any time any convention, treaty or other
act of Congress which authorized the sale of any lands then owned or which might be acquired in the future by the tribe. Those
statutes enacted subsequent thereto which authorize the leasing of tribal lands for mining purposes would not, in my opinion,
authorize the issuance of a lease for mining purposes of lands or mineral interests which the tribe may acquire in the future, but
which it does not own at this time. See Unifed States v. Noble, 237 U.S. 74 (1915).

J. REUEL ARMSTRONG,
Acting Solicitor,

TITLE TO ACCRETION LANDS ADJACENT TO
COCOPAH INDIAN RESERVATION, ARIZONA

M-36275 April 15, 1955,
Indian Tribes: Reservations

Where an Executive Order establishing an Indian reservation of public lands of the United States, including an unsurveyed area of
accreted lands, provides that a sector of the reservation boundary shall follow what will be a section line of the public survey when
extended, the Indians have no right as riparian owners to the accreted lands found to lie between such projected section line, when
established, and the waters of an adjacent river.

Memorandum
To: Commissioner of Indian Affairs
From: Solicitor

Subject:  Title to accretion lands adjacent to the Cocopah Indian Reservation, Arizona

The Director of your Area Office at Phoenix has presented the question of the ownership of an area of accreted land lying

between the Cocopah Indian Reservation, Arizona and the waters of the Colorado River. The reservation was created by an

Executive Order on September 27, 1917 which reads:

"It is hereby ordered that the west half of the southeast quarter of section twelve and the west half of the northeast
quarter of section thirteen, township ten south, lots two, four, five, and six, together with such vacant, unsurveyed,
and unappropriated public lands adjacent to the foregoing-described subdivisions and between the same and the
waters of the Colorado River as would, upon an extension of the lines of existing surveys, constitute fractional
portions of the northeast quarter and the northwest quarter of section thirty, township nine south of range twenty-four
west of the Gila and Salt River meridian, Arizona, be, and the same are hereby, withdrawn and set apart for the use
and occupancy of the Cocopah Indians, subject to any valid prior existing rights of any person or persons thereto, and
reserving a right of way thereon for ditches or canals constructed by the authority of the United States.”

At that time, lots 2, 4, 5 and 6 were bordered on the west by the meander line of the Colorado River as shown by a public land
survey made in 1874. Prior to the date of the order establishing the reservation, it was recognized that the river channel had
already shifted westward leaving a considerable area of accreted land between the river and what would have been the western
line of section 30 had the public survey lines been extended.

Part of the land covered by the Executive Order was within what was known as the Farmers Banco No. 501 claimed by General
Higinio Alvarez, a Mexican citizen. His claim later came before the International Boundary Commission of the United States and
Mexico in 1926 and it was determined that dominion and sovereign jurisdiction over the area had passed to the United States (10
File 8717-26). When creating the Cocopah Indian Reservation on a part of this unsurveyed area the United States could limit the
reservation boundary to include all or any part of the area. (56 Am. Jur. Sec. 481). See also Jones v. Johnston, 18 How. 150.
Producers Oil Co. v. Hanzen, 238 U.S. 325.



Had it been intended that the rights of the Cocopah Indians should extend all the way from the western boundary of surveyed
lots 2, 4, 5 and 6 to the waters of the Colorado River there would have been no occasion for including in the Executive Order the
restrictive language defining the western boundary of the reservation to nclude such land "*  *  * as would, upon extension of
the lines of existing surveys, constitute fractional portions of the northeast quarter and the northwest quarter of section thirty,
township nine south of range twenty-four west of the Gila and Salt River meridian, Arizona". It being known that there was
already a sizeable area of accreted land between the river and unsurveyed section 30, this language operated to exclude the
accreted land found to be west of section 30 when the survey lines were protracted. To include in the reservation all of the
accreted land between the 1874 meander line and the water of the river as it flowed when the reservation was
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created would be to hold as superfluous and without meaning the above-quoted part of the Executive Order. It must be concluded,
therefore, that the Indians have no rights to accreted lands west of the boundary fixed by the Executive Order. See also Houston
Brothers v. Grant, 73 So. 284; Saulet v. Shepherd, 71 U.8. 502,

J. REUEL ARMSTRONG,
Acting Solicitor.

TEMPORARY WITHDRAWAL IS IN AID OF LEGISLATION
M-36277 April 19, 1955,
Withdrawals and Reservations: Authority to make

There is no authority for Executive action which would temporarily withdraw lands within the Papago Indian Reservation from the
operation of the mining laws in aid of legislation for the benefit of the Indians, in view of the statutory provision rescinding an
earlier withdrawal made for the same purpose, and restoring the lands to exploration and location under the mining taws.

Memorandum
To: Assistant Secretary--Public Land Management
From; Solicitor

Subject: Withdrawal of lands within Papago Indian Reservation
from operation of mining laws

You have asked me to express an opinion on the question whether there is authority for Executive action which would
temporarily withdraw the lands within the Papago Indian Reservation from the operation of the mining laws, pending action on a
bill now before the Congress, that would expressly withdraw the lands from the operation of those laws and make the minerals
underlying the lands a part of the reservation, to be held in trust by the United States for the Papage Indian Tribe. I am of the
opinion that there is no authority for such Executive action in connection with these particular lands.

Executive Order No. 2524, dated February 1, 1917, withdrew and set apart certain lands, described in the order, as a reservation
for the Papage Indians. The Executive order specifically provided that:

"The foregoing reservation is hereby created with the understanding that all mineral lands within the reservation
which have beent or which may be shown to be such and subject to exploration, location and entry under the existing
mining laws of the United States and the rules and regulations of the Secretary of the Interior applying thereto, shall
continue to be subject to such exploration, location and entry notwithstanding the creation of this reservation; and
town-sites, necessary in connection with the development of the mineral resources of the reservation, may be located
within the reservation under such rules and regulations as the Secretary of the Interior may prescribe, and patented
under the provisions of the town site laws of the United States: Provided, That nothing herein contained shall affect
any existing legal right of any person to any of the lands herein described.”

The act of February 21, 1931 (46 Stat. 1202} added certain lands to that reservation with the express provision that "all such lands
shall be subject to disposition under the mining laws as provided in the Executive order of February 1, 1917, creating the Papago
Indian Reservation.”

In a letter dated October 26, 1932, to the Secretary of the Interior, the Commissioner of Indian Affairs described the creation
and enlargement of the reservation, stated that 180 placer mining claims on the reservation had been surveyed and approved, and
then said: '
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Memorandum

To: Assistant Secretary for Public Land Management

From: Solicitor

Subject:  Title to accretion lands adjacent to the Cocopah Indian Reservation, Arizona

This office has been requested to review an opinion of a former Solicitor, Solicitor's Opinion of April 15, 1955, M-36275,
regarding title to accretion lands adjacent to the Cocopah Indian Reservation, Arizona.

The Cocopah Indian Reservation was created by an Executive Order on September 27, 1917, which reads:

It is hereby ordered that the west half of the south-east quarter of section twelve and the west half of the north-east
quarter of section thirteen, township ten south, lots two, four, five and six, together with such vacant, unsurveyed and
unappropriated public lands adjacent to the foregoing described subdivisions and between the same and the waters
of the Colorado River as would, upon an extension of the lines of existing surveys, constitute fractional portions of
the northwest quarter of Section thirty, township nine south of range twenty-four west of the Gila and Salt River
Meridian, Arizona, be, and the same are hereby withdrawn and set apart for the use and occupancy of the Cocopah
Indians, subject to any valid prior existing rights of any person ot persons thereto, and reserving a right of way thereon
for ditches or canals constructed by the authority of the United States. (Emphasis added)

Over the years there have been considerable differences of opinion regarding interpretation of the Executive Order. One
interpretation to which the Executive Order is susceptible is that the Executive Order gave everything to the Cocopah Indians
between the Colorado River and the subdivisions mentioned. The second interpretation is that the reference to fractional portions
of the northeast quarter and the northwest quarter of section 30 are words not merely of description but of limitation, and that
therefore the Indians could not claim any land west of section 30. In the Solicitor's Opinion of April 15, 1955, the interpretation
that was followed was that the reference to fractional portions of the northeast quarter and the northwest quarter of section 30
were not merely words of description, but words of limitation.

In the process of reviewing this matter I have been provided copies of numerous documents bearing on the intent of the original
Executive Order, some of which documents the former Solicitor may not have had available to him at the time the 1955 opinion
was rendered. One of these documents is a letter dated July 26, 1917, from the Commissioner of the General Land Office of this
Department to the Commissioner of Indian Affairs. The significance of that letter arises from the fact that it contained the
proposed wording of an Executive Order which in fact was used in the Executive Order of September 27, 1917. Thus the precise
phraseology of the Executive Order that has resulted in differing interpretations over the years stems directly frown the General
Land Office letter.

The former Solicitor in his 1955 opinion indicates that prior to the date of the Executive Order establishing the reservation it
was recognized that the river channel had already shifted westward leaving a considerable area of acereted land between the river
and what would have been the western line of section 30 had the public survey lines been extended, and he therefore concluded
that the reference to section 30 in the Executive Order operated to exclude the accreted land found to the west of section 30 from
the reservation. My examination of the various documents and particularly the aforesaid letter of July 26, 1917, from the General
Land Office, leads me to the opposite conclusion. While it seems clear that as a matter of fact prior to the date of the Executive
Order the river channel had already shifted westward leaving a considerable area of accreted land between the river and what
would have been the western line of section 30 had the public survey lines been extended, and it is also clear that the existence of
accreted lands was known, it is not clear that the General Land Office in suggesting the wording of the Executive Order was aware
that the river had shified so far to the west that there were accreted lands between the river and what would have been the western
line of section 30. As a matter of fact, there is some indication in the letter from the General Land Office that it was thought that
the river was still at least partially within what would have been section 30. Even more significant, however, is the fact that the
Commussioner of the General Land Office after discussing the existence of lands east of the river which were unsurveyed and
contiguous to unapproved public lands of the United States which would in fact be the property of the United States if the lands
were formed by accretion, then suggested:
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If you should be of opinion that withdrawal should be ordered now to preserve public possession and right to
possession of such public lands as may exist in the locality mentioned, then I recommend that the language of the
proposed order be altered by striking out all following the word "six" in line four and inserted in the place thereof the
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