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WASHAKIE COUNTY, STATE OF WYOMING

IN RE:

THE GENERAL ADJUDICATION
OF RIGHTS TO USE WATER
IN THE BIG HORN RIVER
SYSTEM AND ALL OTHER

SOURCES, STATE OF WYO-
MING. &

Civil No. 4993
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VOLUME 15

Morning Session
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FOR THE STATE OF

WYOMING:

FOR THE UNITED

OF AMERICA:

FOR THE ARAPAHOE

TRIBE:

FOR THE SHOSHONE

APPEARANCES

STATES

MR. JAMES MERRILL and

MR, MICHAEL D, WHITE
Special Assistant Attorneys
General

2900 Enerqy Center Building

Denver, CO 80202
ALSO: MR. SCOTT KROB

MR, REGINA SLEATER
Attorney at Law

Land and Natural Resources
Divisgion

Federal Building
Cheyenne, WY 82002

and

MR. TOM ECHOHAWK
Attorney at Law

Land and Natural Resources
Division

1961 Stout Street
Denver, CO 80294

and

MR. JOSEPH MEMBRINO
Attorney at Law

U.S. Department of Justice
Washington, DC 20006

WILKINSON, CRAGUN & BARKER
1735 New York Avenue, N.W.
Washington, DC 20004

BY: MR, R. ANTHONY ROGERS

SONOSKY, CHAMBERS & SACHSE
200 M, Street, N.W,
Washington, DC 20006

BY: MR, HARRY SACHSE
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THE SPECIAL MASTER: Let's resume.
(By Mr. White) Mr., Kersich, during the time made
available to you, have you made a determination
of the total number of parcels which you class®
ified as arable gravity which had no logged holes

within their boundaries?

MR. ECHOHAWK: Your Honor, at this time,
if I may make a statement, during the recess
that we were allowed yesterday, we -- Mr, Kersich
and his staff did make a review of the parcels
provided to us, listed locations provided to us
by Mr, White. And they made a thorough review
of each of those parcels, and I think the
reason, the idea of the recess was to see if we
could reach some sorft of an agreement or
stipulation as to the amount of holes or amount
of acreage contained therein and to clear up that
point. The United States doesn't feel that it
can stipulate to any set amount of acres or set
amount of parcels where that is the situation
simply because it's -- it woiild be somewhat mis-
leading in that in certaln instances theye will

be a certain small delineation, as Mr, Kersich

will be able to testify, certain small delineationg
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within larger parcels where there is no hole,
but there is a hole that relates specifically

to that small delineation, and is broken up for
other reasons. And we feel that as Mr. Kersich
had testified to, that land classification has
been done in a professionai manner relying on
certain other items besides holes that certainly
is reasonable within the profession to 4o so, and

we can go through each parcel and have Mr., Kersich

expalin that time and time again. aAnd that's simply
repetition of what we had in the past few
days, or I believe what Mr, White is after is
gsome tabulation of acreage for some purpose that
he seems ~-- he sees as relevant,

I think Mr, White can certainly put that
tabulation figure in through his own witness at
a later time, We feel that it's somewhat a
waste of time to continue on the way we've been
going, but we're certainly prepared to do so.

THE SPECIAL MASTER: Well, I have no Yecourse

but to proceed with 1it,

I assume there was no semblance -~

MR, WHITE: We received ng =~

THE SPECIAL MASTER: No basis of g stipulatian?
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MR, WHITE: We recelved no response, your
Honor.

THE SPECIAL MASTER: Well, let's proceed.

Q (By Mr., White) The answer to the question, please.

A I don't have the parcels numbered because that's

not what we reviewed them for. We went through
them, there were some where there was information
on the aerial photographswhich was served in lieu
of holes. Therezare other parcels that there
was a hole almost on the borderline or on the

borderline, and eonsequently I didn't break out

the parcels then predicated on Whether or not they

had a hole directly in them,

Q So you cannot report to the Court the number of
parcels?
A That's correcti I would have to sit down and go

through my notes again,

Q Can you report to the Court then number of acres?

A No, because acres and delineations are pretty
much tied together.

Q Would your answer be the same if I asked you the
same two questions ==~ or three questions about
the lands which you classified as arable sprihkler

ags opposed to arable gravity?

kersich—~croass-white
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A Yes, they would.

MR. WHITE: Your Honor, I would like at
this time to ask for a recess to allow Mr.
Kersich to do that. That was the purpose, the
main part o0f the recess yesterday afternoon.

THE SPECIAL MASTER: 'i’he request will be
denied. Mr. Kersich is being cross—examined,
and he said he doesn't know the number of parcels

and would be hard put to give a total acreage,

and that's the best he can do. And if there's .
something you want to put in - affirmatively
youl're welcome, Mr, White, but I'm not going to
postpone the hearing,

(BY MR, WHITE) Mr. Kersich, in the Arapahoe

Unit =~

Yes, sir.

Did you £find a logged hole within the 46 acre .
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parcel, Township 2 South, 3 East, Section 5,

-
1-&-&
-l

located roughly in the NW 1/4 of the NW 1/4

classified 6 gravity, 2 sprinkler?

NW 1/4 of the NW 1/47

Yes., This was one 0f the ones that was on the

list, If you turn to the Arapahoe study ares ~-

A Can I have the rest of the information firste

5
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6 gravity, 2 sprinkler,

THE SPECIAL MASTER:. What section?
MR. WHITE: Five,
(By Mr, White) The question is did you find
a. logged hole within that areag
May I look at my map?
Certainly,
THE SPECIAL MASTER: You look at what you

want to.

(Brief pause.)
(By Mr, White) . While you're looking, let me
ask you,,did you make notes to that effect on
the sheets. that we gave you?
I got my own notes, sir,
It might be easiler 1if you could refer to those,
I'd like to work with this also. 2 South, 5 East,

just a minute.

I think that was 2 South, 3 East,
I wrote it down -~ 2 South, 3 East, excuse me,

Could I get the large photo, this ig very

dark in this area,

Certainly.

* % Kk k % X

kersich~cross—white

.EE

T

-——

. Al | ar— w — — mp—— ety Ly

T rehy————
i "-'—'—l-'—-u-u-l-.,.-_

309 b ST ZATH STREET FRONTIER REPORTING BERVICE

CHExEhAE W BJOUUH 201 wupy

- SEST g
1307 b H28D CASPER, Wy %3‘;3*,"“
Joh 2371493




-
T

IR R S e R S e e e e e N

A

)

k. Rl
Nl
|

-

4V-cl:;m

T oy ——f N -

10

11

12

13

J4

15

16

17

18

19

20

21

22

23

24

25

MR. SACHSE: May it please the Court,
while the witness is looking for the evildence,
I want to move that the cross-—examination of
this tract-by-tract business, whether a hole was
dug in a particular tract, be limited to another
half hour, and the grounds'for that motion are

the following: There's already been full testi-

'mony as to the basis of the soill classification

that was done and full cross-examination about it,

There has been full cross—-examination about a
large sample of the particular tracts that have
been done.,

It's been my experlence that in sults where
one 1s dealing with tremendous detall such as
an accounting case, for instance, where it's a
question of the expenditure of money day by day
over a period of 20 years =-- and there are such
cases -— that it's quite ordinary for the Court

or for the Master to permit cross-—examination of

a sufficient sample of what was done to be able
to make conclusions as to the whole, but not to
require an accounting, for instance, that woylg
take a month to do to actually be done in the

Courtroom with everyone watching,
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MR, WHITE: I thought this would go very
quickly. I thought that was the purpose of the
recess yesterday afternoon.

THE SPECIAL MASTER:. .That's what I thought

too., I shouldn't think. it would. be-all. that

difficult to find some undérstanding that could
result in something mutually agreed upon in the
record as.a result of this, but I suppose it's
folly on my part to try to raise it again.

We have spent most all of yesterday trying
to. agree. to. this, so I'd say go ahead, Mr, White,
and 1f you are not through in an hour, we will
probably cut it off at that time and let you do

the balance of them on an offer of proof showing,

MR, WHITE: Your Honor, could I just have
a moment to ask Mr. Echohawk a question?
THE SPECIAL MASTER: Off the record for a

minute,

(Of £=-the-record discussion,)

THE SPECIAL MASTER: Do you want to go back

on the record?

MR, WHITE: Might as well, Your Honor,

THE SPECIAL MASTER: Let's do that,

THE WITNESS: Please excuse me, I'm just
kersich-cross-white
S - e o e —
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Now, as Mr. Echohawk said, this in noO
way precludes Mr.. White from getting into
evidence whatever he wants to as part of his
affirmative case to contradict what Mr. Kersich
has done or does it in any way preclude Mr.
White from testing the level of professionalism,
the level of activity in. the field, that Mr.
Kersich went through because he's already tested
that, but at some point I think the Master has

to step in and draw some lines or this could

go on for three weeks.

THE ‘SPECIAL MASTER: I had thought I drew
those lines yesterday, and I think Mr, White
recognizes that the lines were drawn, but I
reluctantly want to disapprove of any motion
that would say you have only got a half hour,
but I would suspect that about an hour and a
half from now I would want to wind this up,

MR. WHITE: Okay. At that time I can nake
an offer of proof, Unless you want to grant
the motion now, and I can make the offer of
pProof now,

THE SPECIAL MASTER: No, I don't want to
cut you off now,

kersich—-cross—white
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having a problem this morning.

MR. ECHOHAWK: Mr. White, are we inquiring
about 3 South, 2 East?

MR. WHITE: Yes.

MR, ECHOHAWK That might be shown on the

bottom of 1 South, 3 East.

THE WITNESS: Section 5, you inquired about
a tract in the NW 1/4 of Section 5, NW to NW, it's
6, 2, and it is 46 acres; is that correct, Mr,
White?
Q (By Mr., White) The question is is there a hole
within the exterior boundaries of that tract?

A Not in that particular tract, sir.

Q Ckay. Would you go to Section 17, 20?
A But here again you cannot classify the lands
predicated on whether there is a hole in the

one tract. There is a hole north of that that ig

120 inches deep and the lands are the same except
for the draw that goes down between them,

Q Mr. Keérsich, I'd like to ask you if possible to
answer my questlons yes or no, and if the angyer
needs to be explained, go ahead and do so, byt
1f you want to talk about another tract that's
close by or some Other feature. other than that

kersich~cross-white
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that I'm asking you about, that's appropriate
for redirect by your counsel.

MR, SACHSE: Your Honor. =—-=

THE SPECIAL. MASTER:. Please sit down,
Counsel. You don't have to =—= that explanation
was not necessary, Mr, white.

MR, WHITE: Well, Your Honor =--

THE SPECIAI, MASTER: . He answered his
question and he found something near enough. to
the questioned subject matter. that warranted his
explanation of 1t, and that's in full answer
to your question, and I don't think the lecture
was in order, but go ahead, Mr. White,

Q (By Mr. White) You say there is a draw going
between the two tracts?

A Yes,

Q Turn to Section 17 and 20.

THE SPECIAL MASTER: I might say yesterday
your questions followed in great sequence, is
this the same land form, and that is permitteq
and he can say yes, it is, or no, it isn't, ir
you want to do that,

Q (By Mr. White) Let me ask you: 1Is that the same
land form on the other side of the ravine? |
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Yes., Well, yesterday, when I. used the term
"Land form," I used it very narrowly.
THE SPECIAL MASTER: You defined 1it.

MR, SACHSE: I object to the question.

Mr. Kersich said there.was a draw. Mr. White
gsays a ravine. 1Is there aﬁother land form On
the other side of the ravine? . There 18 no
testimony that there is a ravine there, and
Counsel shouldn't testify.

MR, WHITE: We must be getting hot, Your

Honor.

THE SPECIAL MASTER:. ..Okay...Would you
answer the qguestion? Is this the same land
form, was his question,

(By Mr, Witness) In my dlscussion with my land
classifiers, the person that classified. the land
gsaid this was basically the same land form

through this area.

MR, WHITE: I would move. to strike the
answer because it's based on hearsay.

THE SPECIAL. MASTER: Motion denied,

THE WITNESS: I might sgay, 1f T could, about

land forms just to clarify. everything, the way

I'm doing it today, land form, as I definegd it

kersich~cross-=white
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yesterday, was a very narrow definition.
The land classifiers that were in the fleld
on the project tell me that land form in thelr

minds when they are classifying lands are lands

of similar masses -~or mass of lands that have

similar characteristiecs, exhibit the same g&O-
logic morphology or historical development.
0 (By Mr. White) Mr, Kersich, would it be falr

to say that for each of the parcels on the list

which the State provided you yesterday, you
found some “bases aside from a hole within the

parcel upon which your land classifiers made
thelr determination?

A Yes,

0 Are there any other types of factors which were

used by your land classifiers or by you which

you have not described in your testimony concerning
these types of parcels on cross-examination?

A I can't answer whether or not there's something
I didn't describe. There are a number of things
that are ﬁﬂed by the land c¢lassifier:=in the
exercise of his judgment in the field as he vieys

a parcel, and whether I have covered everything

they have done, I cannot say.
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1 } Q As we go through these parcels, would you please
2 | indicate any additional factors which you relied
3 on for that particular parcel, and if there 1s
4 ] no change in the type of factors upon which you
5 relied, would you be able to. simply state that
6 the same types of other factors resulted in the
7 classiflcation assigned?
8 | A Up to the best of my ability,.I'll do that, yes.
9 1 Q Okay. Section 17, 20, the same Township, 2 South,
10 2 East., Do you f£ind a 16-~acre parcel classified
11 6 gravity, 3 sprinkler?
12 | A Yeah, I'm off the bottom 0f the sheet here, I'm
13 going to have to get the sheet -~ okay. I'm at
14 2 South, 2 East, Thank you,
15
16
17
end 2 18 * % &% % *

19
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(Continued) We were talking about a parcel

that's 40 -~ 61 acres, sir?

0 Yes, sir,

the boundaries of that parcel?

1647

Yes, there's a parcel 61 acres, 1've located

Are there any holes with -- logged holes within

Not within the boundaries of that parcel, sir.

Are there any other factors that you considered

other than the type which you've previously

described in making that classification?

A
it, sir.
O
A
Q
A Yes.

Q What are they?

that was delineated in this area.

other delineations made within that parcel

There's -~ this is part of a large parcel

that changed the classification of those

interdelineations.

There were

One of those delineations,

for example, there is a deep hole of 13 foot

in depth, there is another hole which has been

logged as 72 inches, sir,

Those are in the

same parcel and were used to develop a general

classification for the parcel,

The reason for the classification changing
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in the 6l-acre parcel appears to be primarily
topography, and it's downgraded from the rest -
of the parcel. A portion of that parcel is

6 -- excuse me, 3 for gravity and as a 1 for
sprinkler. BAnother portion of that total
parcel ig, I believe, 6 for gravity and 2 for
sprinkler, and the parcel that you're referring
to is 6 for gravity and 3 for sprinkler, SO
obviously there are a few more concerns to

the land classifier within that area, and he
expressed those with his classification system.

o, Wwhat is the common land form which is represented
by the three pz;rcels that you described?

A I can't tell the land form because I wasn't
there on the land loocking at it. It's very
difficult for me to do it on this particular
photo.

0 So then yvou're unable to say those other holes
were in the same land forms; is that correct?

A This is one parcel, as I say, that contains

three separate individual delineations. Looking

at this photo here, I Just can't delineate the
land form, but it's again, one parcel with
two holes in it,

kersich-cross~white
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0“” r 1 0, The 61 acres does not have a hole in it; is
0,«;-_‘ 2 | that correct?
:j 2| A That's correct.
P 4| THE SPECIAL MASTER: He said that.
‘d'd 5 MR. WHITE: I didn't understand his
oild 6 last answer,
ﬁ ” Q (By Mr. White) Let's go to the Riverton East
e'ﬂ‘# 8 Unit, please, Township 1 North, 5 East.
ajﬂrd 9 A Okay, sir. 1 North, 5 East.
:i;ﬁ: 10 0 Section 17,
w"ﬂa 11 A Okay. I'm in Section ‘17, sir.
Uq"d 12 Q There's a 69-~acre tract on the western side of
‘i?’d 13 that, of that section. Do you find that?
::: 14 I think it dips into fee lands.

| & e A Is this the particular parcel you're referring

| Ui"ﬁ 16 to?
::: 17 Q We've got different maps again.
Jﬂd 18 A Is this the parcel here?
@;"ﬂ 19 0 Yes, And your work sheet that you're referring
::: 20 to, the parcel that I gave you had a 4l-acre
31':‘- 91 acreage,
y"-‘. 99 A Yes., The 41 acres refers to the portion outsige
ﬂ 23 the fee land., The 28 acres refers to the portioen
L 24 inside the fee lands,
,.}..-g 25 kersich-cross-white i
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0 So it's 41 acres?

A Yes.

Q Is there a logged hole within the exterior

boundariles of that 4l-acre tract?

A No, sir, there's not. There is a probe.

Q Are there -~ excuse me, I was going to ask you

if there ﬁre any other factors which you
considered other than those which you previously

described.

A Okay. There is a deep hole, 24 foot to sandstone

which is located due east of this parcel,
probably about three-quarters of a mile,

There are -- there is a probe hole within the
parcel itself. This again has been delineated
out as one large area of land with various inter-
delineationsg -.-. and changes in the classgification.

This particular parcel has been classified 6-T;

3 sprinkler, showing light textured solls
within the top 12 inches, light textured soills
below that, Some gravel and a gradient feature,
which the gradient feature is the reason the
gravity classification has been reduced to 6,
There frankly are numerous holes all over
that area. Some of them I don'‘t have the depth
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here, but we do have the deep holes to gandstone,

I sald, which is located to barrier, and we do

have some othexr probes,

In what land form was your deep hole in?

Here again, sir, I'm looking at about a second

generation aerial photograph, and I can't identify

the land form.myself.

Igs it true then that ym.i do not know whether or

not the deep hole was in the game land form?

At this point in time, I don't, but I do know --
THE SPECIAL MASTER: Yes it is true

or no it is not true, which is it?

THE WITNESS: At this particular time
I can't identify it.

THE SPECIAL MASTER: Yes, it is true,
(By Mr. White) Are you able to find a 34-acre

tract within that -- parcel within that éume
Section 17?

Would that be the tract you're ‘referring to
in the SW 1/4 roughly of the SE 1/4 of that
particular section, sir?

Yes, What's the acreage that you show?

I show 34 acres on this particular map,

Okay., Is there a hole within the boundaries of

—(—
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1 that parcel? A
2 A No, sir, thére isn‘t,
3 0 Are there any other factors other than those
4 which you've generally .described before which
5 you utilized in making your land classification
6 determination of that parcel?
7 A Our land classification of this parcel is made
8 basically by the same reasons I referred to
9 earlier. We have a deep hole located within
10 the basic parcel, that's hole no. 74, which
11 is 24 feet to sandstone. And we have other probes
12 and holes within the area. I believe we've got
e},ﬁ 13 one auger hole which is very close to that area.
@?“5 14 It's about 120 inches in depth, sir,
«:‘d 15 Q Is the deep hole that you refer to hole no, 74? a
::: 16 A That's right. That hole's approximately 4,000 !
w'ag 17 feet -- no, it's not that far, it's much less
Wf’ =, 18 than that, from that tract,
c:ﬂ 19 0 About 1,500 feet perhaps?
:“;3 20 A I think the 1,500 would be correct, reasonably
g:"'f) 21 correct,
affj 22 0 Is it in the same land form?
ﬁ 23 A My answer to that question is the same ag to
&"":‘9 24 your previous question concerning that matter.
b‘-‘ﬂ 25 kersich-cross-white
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Q Do you £ind a l4-acre tract classified 6 gravityr

2 sprinklex in that same Section 177

A Yes, sir, I do.

Q Is there a logged hole within that tra.ct?

A Not within the tract, sir. That delineates 2

change --
THE SPECIAL MASTER: I think I will

overrule any further questioning on Section 17.
This is the third parcel within that section.
That answer will apply to this as it did the
prior 2. If not, please let me know, but I
think it reasonable to assume what you've been

testifving to applies to the rest of Section 17.

THE WITNESS: That's correct. We're
really referring to interdelineations,
THE SPECIAYL MASTER: Do you want to
refer to the next section, Mr, White?
0 (By Mr. White) Yes, Section 3.
A Section 3, sir?

Q Yes,

A Section 3,
Q Do you find a 38-acre tract in the northern
quarter?

A There's a 38-acre tract, sir, but that looks like

kersich~cross-wvhita
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1 | it goes up to, would be 2 North, 5 East also.
2 | Am I looking -—-
3 THE SPECIAL MASTER: 2 North, 5 East.
4 ‘ Q (By Mr. White) Yes, it looks like it extends on
5 to the northern portion of the section.
6 A Excuse me, it's right on the borderline, 1 North,
” | 5 East of 2 North, 5 East and extends to 2 North,
g S East.
9 THE SPECIAL MASTER: 1Is that the one
10 you asked about, Mr, White?
11 MR, WHITE: Yes, sir, it is, and I'm
trying to match up the sections,
13 Q (By Mr, White) Do you f£ind your 2 North, 5 East
14 plate.
18 A Yes.
16 0 It shows 29 acres of overlap in addition to the
17 38 acres when the parcel moves into 2 North, §
18 East, Section 35; is that correct?
19 A Potentially, sir, it looks like it does.
20 Q Within the entire area of the 38- acres plus
21 29 acres, 1ls there a logged hole?
20 A Well, on the photos that I have here, sir, there
23 does not appear to be a logged hole.
24 Q would your answer to the following questions pa
’c kersich-cross—-white
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essentially the same with respect to Section 177
Yes, This is, again, a portion of a larger area
and it at least appears on this photo, I don't
have a large photo here, I don't think, and within

that area there is a deep hole that's 12 foot to

sandstone. There's some other holes which -~
Well, there's one that you probably haven't got
a log on that, but it was logged last Friday and
shows 72 inches and augered right next to the
12 foot to sandstone hole, hole no. 96, a deep

hole, sir, and there are numerous holes or

probes within the area.

Is the deep hole no, 96 that you refer to in

the same land form or is it in a level, former
level area to the northeast of the parcel you've

described.

May I take a moment to check on this?

(Brief pause,

Again, from these aerial photos I can't tell

vou whether or not we're within the same land

form,
Could you turn to another parcel in Section 3,
being a 48-acre parcel roughly in the center of

section 3, being classified as 3 gravity, 2 sprinkler

I R R L " bt FHONTIER HEPGRTING !EavICI: I‘l i R
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m"'a 1 A I don't have a -~ I don't have a 48-acré
@’:‘-‘a ” parcel there, sir.
W:"é 2| O I meant to say 45.
o 4 A Okay, I can find a 45-acre: parcel.
6’"9 g Q I apologize., Is there a logged hole within the
ﬁ exterior boundaries of that parcel?
) 6
;{ o ’ A Not within the exterior boundaries of that parcel,
q’"j ] When that parcel is delineated from a separate
a;-fﬁ
| 9 parcel, from a larger parcel of 115 acres
6*’3' 10 directly south of that, this is an attachment
5”5 11 to it, sir.
aﬂ:’ 12 Q Is the parcel directly to the south of it part
>
\ 13 of the same land form?
aﬂﬁ
éf{n‘j 14 A I don't know. Again, I'm having difficulty
d"’ 15 describing whether it's part of the same land
:;j 16 form, but it's very obvious that the classifier
W&ﬂg 17 has classified one parcel of about 158 acres
@’ﬂb 18 and delineated a portion of that into Class 1
7 ° 19 solls of about 113 acres, separated from that
e
"{ 20 45 acres of soills which he felt had some
& 7
5"3 21 waterholding capacity problems and some leveling
g'ﬂ'"‘...- 29 problems and made that Class 3 gravity ang Class
' 21 2 sprinkler. Located within the boundaries of
=. that entire parcel is a logged hole, no. 11
8O 24 ’
i 26 kersich-cross—white
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which shows 72 inches in depth.
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(By Mr. White) Is there a hole within the 45-

acre parcel?

No,

Is the 45-acre parcel part of the same land form?
THE SPECIAL MASTER: He's already answered

that.

MR, WHITE: I'm sorry. I have akked that

question so0 many times.

(By Mr, White) 1Isn't it true that there's a
gully or a ravine that runs into those two parcels?
I have difficulty making that out. There might

be a difference in slope and -- there might be a

change there, but I can't make it out on this

map, sir,

Okay. Section 20, please.

The same Township?

Yes, sir. Do you find a 42~acre parcel in the

SE to the NW roughly?

I £find a 42~acre parcel that looks like it's
about the east half or three—=quarters of the Ny

1/4 of Section 20,

Is there a logged hole in the exterior boundary

of that parcel?

No, there's not. However, there again, there are
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conditions here. |
THE SPECIAL MASTER: What's the classification
nf that parcel?
MR. WHITE: I'm sorry, Your Honor.
THE WITNESS: 6 gravity, 2 sprinkler, sir.
THE SPECIAL MASTER: hll right.
(By Mr. White) Are any of the deep holes
surrounding that parcel in the same land form?

Again, this is the same area between 17 and 20

that we were discussing previously, and this
whole area has been mapped as ¢one large. unit,
There is a deep hole located in a. portion of
this unit, This particular area appears to be an
interdelineation to take into consideration the
fact that this appears to be on thils map at
least a drainage way here beginning at the upper
part of a drainage way and the lands were
downgraded for gravity, for that matter, and
left two sprinkler,

Isn't 1t true that that 42-acre tract lies
between two gullies?

Between two qullies? I'm not sure of that,
No, I couldn't say as to that from here,

Let's go to Township 2 North, %5 East,
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Okay.

Sections 35 and 36. Do you find a 148-acre
parcel classified, I think, 3 gravity and 4
sprinklexr?

A 148-acre parcel -- the only 148-acre parcel I

have there is located in the NW 1/4 of Section 36

and a portion of the NE 1/4 of Section 35, and
it's classified as 3 § -~ which would be 3 soils
topography == or solls and 3 sprinkler and have
medium textured soils and medium sub-solls and

some gravels., Is that what you wanted?

THE SPECIAL MASTER: It's classified in
what gravity?

THE WITNESS: Three, sir,

THE SPECIAL MASTER: Three and three then?

THE WITNESS: Yes, sir,
(By Mr. White) 1Is there any logged holeswithin
the exterior boundaries of that parcel?
There are no:logged holes within the exterior
boundary of that parcel, sir, but again there aye
the other factors,
Are any of the deep holes that surround it ip the
same land form?

Here agailn, it's very difficult for me to define
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land form here. There is a deep hole located =~
deep hole 98, which shows 20 foot to sandstone.
It's located east of the parcel, sir.
I notice directly north of that 148-acre parcel
there appears to be another parcel that's roughly
rectangular or square in form that's also
classified 3, 3, and there's an arrow between
the two parcels,

Does that mean that the acreage within the

northern parcel is included within the 148 acres?

Right now, sir, I couldn't tell you without going
to our tab sheets. That's the same sheets that
we gave you a Copy..
We'll go over those later on and maybe we can come
back to that.

In that parcel to the north are there any
logged holes?
There appear to be none, no.
Directly to the south is another parcel, T believe,

of 44 acres classified 6 gravity,:3 sprinkler; is

that correct?

That's correct,

Are there any logged holes within its exterior

boundaries?

kersich~crogs—white
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S 1] A No, sir, there is not, This appears -= this

j » 2 particular parcel appears to be a change in
6;#3 3 elevation between these tracts, and it has been
6’;-"“ 4 downgraded from 3 gravity to 6 gravity, and the
@ L 5 sprinkler classification of 3 remalns the same,
&

" E! 6 Sir-

a;. 7 Q Sections 33 and 34 of the same Township, please.

.
@11’ d 8 THE SPECIAL MASTER: Any size of parcel?
G;,.y 9 MR, WHITE: I'm trying to figure 1t out.
P 10 THE SPECIAL MASTER: I should not have asked.
&3 11 Go ahead.
e;rs

. o 12 MR, WHITE: That's all right.
a{‘
q}:‘\'ﬂ 13 THE WITNESS: I wonder if I could ask to see
G?”’ 14 the large photo? This 1ls very dark.
‘! 15 THE SPECIAL MASTER: You see whatever you

e 16 want to see.

I - 17 MR. WHITE: I would like to see it too
dﬂa 18 because I'm having a difficult time reading my
o 19 | copy. I can't tell whether it's 64 or 73 acres.

a".«r; 20 | Q (By Mr. White) Do you find the 64-acre tract
a"’"j 21 | that lies along the border between Sections 33

2 !

; 29 i and 34 in Township 2 North, 5 East? It's clags-
o :

. 23 ! ified 2 gravity, 2 sprinkler,

° !

d,,.&; 24 | A Yes, I do.

P
!‘ .,,.'
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Is there a logged hole within the exterlor

boundaries of that parcel?

No, sir, there is not. Again, there are the
same conditions though present here as in the
other parcels,

Could you point out the 1o§ation of a deep. hole
in the same land form as that parcel?

I'm not sure that land form -- or, excuse me ==

a deep hole was used here. This particular tract

was classified by Ross Waples., Chick Smith, our

senlor classifier, was also there. Mr., Waples
informed me that there was a cut bank on the

edge of the parcel that he was able to view the
area, and the depth 1n his opinion he could not

find barrier in that position to be of concern,

wWill Mr., Waples and Mr. Smith be available to
testify with respect to the personal =--

MR, SACHSE: 'Objection. That's not a
question to ask a witness, That's up to the

attorneys,

MR. WHITE: I might ask Counsel for the

United States whether they will make them avallable

as witnesses?

THE SPECIAL MASTER: Why don't you ask that

kersich-cross—-white
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after you complete the withess because€ you are
running out of time?

MR..ECHOHAWK: T think it's appropriaté
for the witness to rely upon his staff.

THE SPECIAL MASTER: No problem.

Go ahead, Mr. White.

Q (By Mr. White) Would you turn to 1 South, 4 East,

please?
THE SPECIAL MASTER: 1 North ~-
MR, WHITE: 1 South, 4 East, sir.

THE SPECIAL MASTER: Thank you,

Q (By Mr, White) Section 21.
A Section 21, sir? Yes,

Q Do you find a 15-acre tract in the north central

portion of that section?

A A 15-acre tract, yes, I do, sir,
Q Classlfiled 6 gravity, 3 sprinkler?

A That's correct, sir,

A Not within its exterior boundaries, but there

are certainly a number of holes within that entire

parcel that was delineated.

parcel?

kersich—cross—-white
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Are they within the same land form as that 15-acre
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MR. ECHOHAWK: Objection, Your HOROL. I
bellieve the witness has already tegtified that
he can't address particular land forms. That's
something that the professional land classifier
in the field on the ground can answer, and he
does so and he records his judgment on the aerial
photograps and. that particular item goes into
the classification along with very many. other

professional judgments. that the classifier makes

on the. land, and I think we've had enough of

this line of questlioning of where he asks the
witness about the land form, the witness has
already expressed what he understands about the
land form, but he can't address a particular
thing that the land classifiler can and has
recorded w;Lthin his classification, I think
questioning along this line is improper f£rom now
on.

THE SPECIAL MASTER: I appreclate the
objection. I'm goling to oOverrule it only because
we have a few nore minutes left of this and the

witness has on one or two occasions as we qo

from different Township to Township expressed a

slightly different form of the land. form ansver,
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5"_" 1 | 80 we can let it stay for what few are left.
't
6‘ N 2 | He has already answered some. by saying the same
6"9 3 answer as to land form which should do the job.
é;:’g 4 | Q (By Mr. White) Let's go to the North Crowheart
. A
6’-’_‘9 g area, please.
a"""" g | A Can you give me a Township and Range, please?
5”9 710 Btart with Township 2 North, 1 East, please.
G{'@ 8 | Section 22. Do you find a 92-acre tract that's
,: =2 9 primarily in Section 22, but overlaps a bit into
-g}ra 10 a section to the east, which would be 23, classified
ﬁ 11 6 gravity, 4 sprinkler?
g :Eg
, 12 1 A I £find what appears to be a 92«acre tract, yes.
o 14
il 15
3
> 16
;5’3 end 4 17 k Kk * k &
v 18
e
p 19
g
“:‘,: 20
s 21
o< 29
o=
23
24
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{ | (By Mr, White) Is it classified 6 gravity,
2 4 sprinkler?
3 Yes. Let me just state for the record, I'm
4 not sure whether that's 92 or 42. It's
5 difficult to read this sheet,
G THE SPECIAL MASTER: Can you help on
i your map?
g MR, WHITE: Mine looks like 92, but
9 I'1]l let Al take a look at it if you like.
10 THE WITNESS: All right.
11 (By Mr. White) Is that 92?
12 I think it is., Here again, you have to go
13 back to the tab sheets to find out,
14 Is there a logged hole within the exterior
15 boundaries of that parcel?
16 Not within that parcel, no, sir.
17 In the NW 1/4 of that parcel do you find a
18 62-acre tract classified 2 gravity, 1 sprinkler?
19 Yes, but I guess back on my other answer with
20 | regards to that 92-acre tract, there's information
21 in that area, and I think that should be there,
29 i In the same land form?
23 ! Well, you've got my answer as to land form,
y f THE SPECIAL MASTER: What do you mean
2e | kersich-cross—-white
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there is information in the area?

THE WITNESS: Okay, sir. Located just
to the south of the portion of that particular
area there's a 72 inch deep logged hole that's
located in Class 2 lands, and just to the north
of that there is pit that was dug 96 inches deep.
My note here says that roots were visible. And
this is the :type of information I'm referring to.

And again, this is a part and parcel of a
larger parcel which has been downqiraded to 6
gravity and 4 sprinkler., It appea'rs to he
primarily a concern with topography, and the
note "barrier" is placed on it.

THE SPECIAL MASTER: Thank you.

THE WITNESS: Okay. I didn't mean
to interrupt, Mr, White,

THE SPECIAL MASTER: You didn't
interrupt him, I didn,

THE WITNESS: Now, we're discussing
a 62-acre parcel located in the upper --
(By Mr, White) Northwest -~
~— portion of the NW 1/4, I see it,
Classified 2 gravity, 1 sprinkler?

2 -~ I believe it's 3 gravity and 1 sprinkler, sir
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0 Okay. We got different maps again.

A No, there is not.

Q Is there any -- is there a logged hole within

A With regards to the land form, I'm not going

Q But you don't -~ I'm sorry.

A And obviously this is part of the information

mwrmr s wwrr w i aem o 1 RTEEET Sy, e

Is there a logged hole within the exteriorx

boundarles of that parcel?

the same land form?

to answer that question because I can't from

this map. But I do point out there is a, just

due east of the hole, and I'm going to guess now,
about 1,500 feet, there is a deep hole that says

32 feet to cobbles.

that was used. Again, this particular 52-acre
parcel is an interdelineation of a larger area
that's been sketched out here by the land
classifier in the field, There 1s a probe
located just to the north and slightly to the
east.

There's another logged hole due south of
this parcel. There's been a change in
classification from -- the land directly to the
north of this, within that small interdelineation,

kersich-cross—-white
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has been clagsified 6 for gravity and 2 for
sprinkler, and this parcel has been classified
as 3 for gravity and 1 for sprinkler.

Q Are any of the holes you refer to in the same

land form?

THE SPECIAL MASTER: He's answered

that.

MR. WHITE: I -didn't know whether

he referred to those same ones,
THE SPECIAL MASTER: He said he couldn't
answer that.
Q (By Mr. White) Okay. Same township, Sections
15 and 16 should be a 98-acre tract in there,
It lies among the common border of those

two sections, Class 6 -- excuse me, gravity,
Class 3 sprinkler.

A That's correct, sir, I have it here,.

0 Is there a logged hole within that parcel or
the exterior boundaries of that parcel?

A  No, there's not a logged hole within that

boundary,

Q Is there a logged hole within the same land formn

A My answer would be the same answer I had before

I'm having problems mapping out the land forms
!
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but I would point out that this is, again, a

portion of this real large parcel that was

sketched out and then various portions of that

parcel had different classifications predicated
on particular problems that our land classifier

noticed in the field.

This particular parcel

is 6 gravity, 3 sprinkler, indicates a medium

topsoil, a light subsoil, shows gravel grade and

J factor, which has a problem with regards to

shape and size.

This is less than a mile away, the deep hole

that shows 32 feet to cobbhles.

0 In Sections 9, 10 and perhaps 16, do you find

a 47-acre tract classified as 6 gravity, 3

sprinkler?

A How many acres is that, sir?

Q I believe it's 47, Al,

A Maybe I'm looking in the wrong place, but T

just can't seem to spot it right now,

same sections, Mr, White, 16 and 157

THE SPECIAL MASTER:

MR.

WHITE:

T believe, Your Honor,

0 (By Mr, White) This is the one I was looking at,

kersich~cross—-white
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G“"—" | Al, right here., We gqot a different map.

::: 2 Okay. I have a 30-acre portion outsidg of the --
a_,_d 3 (By Mr. White) oOkay. Do you find a 30-acre

Gﬂ“"‘ 4 parcel on the common boundaries between Sections
4’;"" 5 9 and 167

0‘:: 6 Yeg, I do.

:‘,,-El ' Does that 30-acre parcel have a logged hole within
a”"ﬁ 8 it?

Gl':: 9 It does not have a logged hole within it.
:‘;‘M 10 Any other logged holes around it?
G2 11 Well, there's a logged hole just -- oh, east
G':: 12 and very slightly north of it, It's hole no.
4 6

S 13 :
:;;_.a 14 About a half a mile away?
'f’i"a 15 Oh, no, no. Maybe a quarter of a mile, three-
C‘Lﬁ 16 eighths, somewheres in there, That's what I'm
“.’_@ 17 referring to.
:j._a 18 Now, the classified land that I was referring
d.'}-ﬂ 19 to was the land outside of the fee area;
“3 20 Well, that's right, sir,
::;4 21 Okay. And how far away from that land outsige
6.;:-'9 99 the fee area is that logged hole 67
a'"i"" 23 | Okay, I'm sorry. Well, wait a minute, I'm
:ﬁ 24 ; going to have to clarify that answer. 7The
O‘{'J‘ 95 kersich-cross-white
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particular 30 acres you're referring to is
part of a large delineation of another 50
acres and when the classifier classified this
area he classified it through a fee boundary
because he was establishing the outside lines
of all the parcels and coming back and delineating
that. Later we got the boundaries of the fee
lands.

THE SPECIAL MASTET: pid his total
include any fee land?

THE WITNESS: No, sir, that's what
I'm going to point out, Later we put the
boundaries of the fee lands on and we separated
that tract, as a portion outside of the fee
land and portions inside the fee land, but the
parcel of land itself is an interdelineation of
a larger parcel and that parcel has later heen
split by boundary lines, so the proper portion

of land would be assigned to trust and assigned

to fee,
THE SPECIAL MASTER: Could it be
practicably -- I have no question but that it's

all arable by your definitions, but as a practical

matter it could hardly be irrigable, could it
’

kersich~-cross-white
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if it belonged to two different owners that way?

MR. ECHOHAWK: Your Honor ==

THE SPECIAL MASTER: You wanted to
object to my question; you probably got a good
reason. I want to strike my own question.

Let's go on with what you're doing.

MR. WHITE: 1I'll ask the question,
Your Honor.

THE SPECIAL MASTER: We'll cross that
bridge down the road a little bit, I suspect,
80 please disregard the question, But you
confused me a little bit with the business of
imposing the fee land:boundaries over the study
of your arable land.

THE WITNESS. The thing I see here,
you'd have to classify the land as a group, then
you put the boundaries on, then you break it
down into the tracts that lie within and without,
and then, of course, the other portion as to
whether that would eventually be lrrigated,
that's the question here.

THE SPECIAL MASTER: What classification
did you give that 30-acre tract?

THE WITNESS: That 30-acre tract is

kersich~cross-~white

e FRONTIER REPORTING SERVICE T T




#####

“%EE311111X33X§3

o q
REER

T T T T

FRRRR RN

‘EL

3

3131

10

11

12

13

14

15

16

17

18

19

20

2]

22

23

24

25 |

T S m W amwm mamas o am

1675

S e Bl ) ———

classifled 6 for gravity and 3 for sprinkler,
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Q

Q

(By Mr. White) Are there any other holes in.the
area around that 30-acre tract?
No, this is classified all as part of this much

larger area that we're)looking at. It appears

we are on a bluff above the river here, or at
least some rise above the river., I can't tell
from this aerial photo.

This is an instance where the land classi-
'fier may have been able to use an exposed bank
or did very likely use an exposed bank to
determine where the barrier would be in this
area.

MR, WHITE: Your Honor, I would move to
strike the answer on the basils:of speculatlon,

THE SPECIAL MASTER: Overruled.

(By Mr. White) 7The same Townshlp, on the common

border between Sections 26 and 35, do you find

a 67-acre parcel classifiled 6 gravity, 2 sprinkler?

Yes, I'm sorry. Excuse me,

Is there a logged hole within the boundaries
of that parcel?

No, I do not see a logged hole within the
boundaries of that parcel, sir,

Are there any other logged holes in the area?

kersich—=croas-white
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A This parcel again is part and parcel of a much

Q Are any of the logged holes to which you referred

A No, sir, not here,

raret =, - g

larger parcel, and the land directly north,

for example, is 3 gravity, 3 sprinkler. There is

some land located around as 2 gravitye. This

particular parcel has been downgraded to 6

gravity, 2 sprinkler.
The notation of grade and leveling has been

put on it, which is probably the reason that it

was downgraded.

The textures of light, coarse to light solls

have also been put on it, and that's one of the

There is

reasons for downgrading it for gravity.

a 72=inch deep logged hole due north of the parcel

though.,

in the same land form?

THE SPECIAL MASTER: That sustains my over-

ruling you a little bit ago because he can

answer yes or no once inawhille on that lang
form question, Retlred old Special Masters like
to spot that once in awhile that we are going in
the right direction occasionally in the rulings,

Go ahead, Mr. White,

kersich~cross-white
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&? 63 l
¢ l
G; 110 (By Mr. White) Do you find a 35—-acre tract,
o T
G';‘ 2 same parcel -- excuse me -- 15-acre tract in the
¢ -
- 3 NW 1/4 of Section 35 in the same Township classi
" 4 ‘fied 3 gravity, 6 sprinkler?
o
Qf*’# 5 { A Yes, I f£ind that.
d:.‘-ri
2 6 | Q Is there any logged hole within the boundaries
éﬁ-—% 7 of that parcel?
e':""‘a g | A No, sir, there's not,
é; fd g | @ Are there any logged holes in the area?
¢
d;;;-@ 10 | A It appears that this parcel again is part of a
éf:‘: s 11 very large parcel, and in that other parcel there
S
g 12 are two logged holes.
<l
‘:"‘r@ 13 | Q Are either of those logged holes within the same
¢
‘»:'i-d 14 land form?
15 | A I can't answer that, I'm having difficulty --
16 I cannot answer that.question,
17 | Q@ Let's go to 1 North, 1 East, please, still in the
18 South Crowheart area.
19 THE SPECIAL MASTER: What section?
20 MR, WHITE: It's Section 13, Your Honor,
21 | @ (By Mr, White) And it's classified ~--
22 | A Can I have a second to catch up on my notes here?
23 1 North, 1 East?
24 THE SPECIAL MASTER: Yes,
25 | kersilch-cross-white
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THE WITNESS: Okay. I have 1 North, 1 Easts
(By Mr., White) Do you find a 127-acre parcel
there classified 2 gravity, 3 sprinkler?
Yes, I do,
Is there a hole within the exterior boundary of
that parcel?

No, there does not appear to be.

Are there any holes in the area?

Well, again this parcel has been classified as

a delineation of a much larger parcel, and there
are holes within the total parcel, yes, logged
holes.

Are any of those logged areas in the same land
form?

I can't answer that from this photo,

Witnin that 127-acre parcel do you find a 20=-acre
parcel that's classified 2 gravity, 1 sprinkler?

Yes, I do find an intexdelineatlon within that

parcel that's been upgraded to 2 gravity, 1 sprinkler,
Is there any hole within the exterior boundaries

of that parcel?

Again that parcel 1s a portion of that total

parcel and there is no holes within that -

THE SPECIAL MASTER: 1Is that parcel within

kersich=cross~white
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the 127-acre parcel?

THE WITNESS: Yes.,
THE SPECIAL MASTER: What reason is the
upgrading there for the 6 G to 2 G?

¥
THE WITNESS: Okay, sir, on the parcel that's

6 gravity and 2 sprinkler, the notation of
gradient has been placed. In other words, it

has a medium textured surface soil, medium textured
subsurface soil. He has a gradient in there
which appears to be somewhat more than eight
percent because it's 6 for gravity and he had

a J factor. On the particular parcel here that
he upgraded to 2 and 1 he had medium textured

solls in both the surface and subsurface, He

had a J factor —-

THE SPECIAL MASTER: How did he know that
about subsurface?

THE WITNESS: He puts in probes., Not all
the probes would be listed, sir, and there may
be other physical evidence such as a cut bank
or something of that nature within the area, but
it's interesting that within this entire area
that the primary soils are both medium textureg

surface and medlium textured subsurface,

kersich=-cross—-white
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There is one exception here on the right-
hand side where he has a light surface soil and
a medium textured subsurface soil.

THE SPECIAL MASTER: Thank:you,

Or do yvou want to thank me?

MR, WHITE: I was going to thank you, Your

Honor.

I'm trying to remember where I was.
Q (By Mr. White) Are there any other holes in the
general area?
THE SPECIAL MASTER: He's answered --—
A Yes, there are some holes in the general area,
ves.
Q (By Mr. White) Are any of the other holes in
the same land form?
A This I cannot answer.
0 Within that same parcel there's a 56-acre tract,

is there not, that lies on the boundaries between

Sections 13 and 14 that's classified 6 gravity,
3 sprinkler?

A Yes,

Q Is there any hole within the exterior boundarieg

of that S56-~acre tract?

A No, there's no holes within the boundaries of that

kersich=cross—white
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Q What was the basis of the classification of

A Well, that parcel is located between holes 3

0 Isn't it true that there is no fractional map'

A That's very true, but in an instance like thig

———g

particular tract. It lies again as part of this

bigger tract,

that parcel?

and 4, and it's then -~ the parcel on the left

or the west side is classified as 3 gravity, 1

sprinkler. The parcel directly to. the east of
that is classified as 6 gravity, 2 sprinkler,
This has been classified as 6 gravity, 3
sprinkler, which means it has some deficlencies
from the sprinkler standpoint, and this has
been brought to the attention of the agricultural

engineer.

symbol for that 56 acres which would describe

those deflciencies?

normally the soils themselves are the same ag

the soils on elther side, and in this Instapce

this could either be a small beginning of g

drainage way or things of this nature which might

be a little bit rougher to irrigate,and, therefore
4

the class has been downgraded to accommodate that

kersich-cross~white
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potential deficiency.

Q How.do you know that the soils in what you

thought might be a drainage way would be the

same as the parcels on either slde?

A Well, the land classifier that was in the field

looked at all of these things.

delineation to bring to the attention of the

He did an inter-

people involved that there are some higher

deficiencies here in his estimation.

Had the s0ils been different in texture

or form or whatever, he would have reported that,

Q Just to the east of that 56-acre tract 1sn't

there an 18—-acre tract that's classified 1

sprinkler and has no hole in it and has no map

symbol fraction describing the soill in it?

A That's correct.

Q And about an elghth of a mile to the north of

the 56-acre tract —- that would be in Section 14 --

isn't it true that there's a 24-acre tract that's

classified 6 gravity, 3 sprinkler, no holes ip

it, and no fractlonal symbol?

A That's correct, because he also downgradeg that

If you'll look, the particular parcel that

surrounds that parcel that you are discussing at

kersich—cross—white
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this péint in time has a 3 gravity, 1 sprinklers
classification, This particular portion has a
6 gravity and 3 sprinkler,. so he's downgraded
the gravity to 6 on this one. He's downgraded
the sprinkler from 1 to 3, s0 in his estimation

there are obviously more deficiencies there.

There was nothing there to report with
regard to the soils texture, but he wanted to
alert the agricultural engineers that that land
would have the characteristics of Class 3
sprinkler rather than Class 1.

Q What does the dashed line following the
northern portion of that boundary, comprising
the northern portion of that boundary, mean?
That particular. line signifies the boundary of
the parcel in his estimation,

Is that estimated boundary or =-

No, that's a boundary that he's reported in the
field as he walked along and did that.

I was just curious why in. some places you use
a solid line and other places a dashed line,

I don't know that I can answer that directly

now, but it certainly delineates the houndarieg

in his estimation, in hils professional Oopinion,

kersich~cross-white
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Immediately to the north of the 36-acre tract =~
excuse me -- the {8-acre tract we just discudsed,
and that would i:e in Section 12, the same Town~
ship, 1 North, 1 East, do you £ind a 36—acre
tract which is part of a larger tract which . .

extends to the next Township to the east? That

would be 1 North, 2 East.

Yes, I do.

Is there any logged hole within that parcel,
that 36—-acre parcel?

The tract we are looking at here now.is on the
boundary of 1 North, 1 East, so I believe hefore
I answer that question I need the time to go

look at 1 Noxrth, 2 East,.

THE SPECIAL MASTER: While he's doing thét,
I notice that the time is 10:30, Mr, White, and
in reviewing the past hour we have 20 examples
covering probably more than 1,000 acres of the
7,000 acres that you stated earlier, and that
added to the acreage and examples of Yesterday
gives, I think, the Master sufficient material
in which to base a judgment.call, and from here

on out you may make an offer of proof,

MR. WHITE: Do you want to take a break before

kersich=cross-white
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I do that?
THE SPECIAL MASTER: Do you need some time,
young lady?

THE REPORTER: Yes,

(At this time a recess
was 1:Eik“311-:)
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MR, WHITE: Okay, Your Honor, W€ would
now at this time make an offer of proof that if
asked, Mr. Kersich would testify that within the
following parcels of land, which he classified
as either gravity or sprinkler, and I will
indicate which -~

MR, SACHSE: Your Honor, I hate to
do this, but I have to object to this offer of
proof. Mr., White can't offer as evidence that
he would put in, that Mr. Kersich would testify
a certain way. Mr, White later on in the case
will be able to -- to have his own witness
testify that these sections do not have this
kind of a hole in it, but there's no reason
why the Court or the trial should accept as
true, if Mr. Kersich were asked about a whole
series that he has not been asked about, that
he would testify that there was no hole in
some of these., Some he's been asked about, he
said, yes, there is a hole or there's a hole in
the larger tract or there have been probes in it,
which are holes, and it seems to me that Mr.
White really has gone as far as he can qo in
the cross-examination, and that the rest of thig

properly belongs to his case in chief,

i
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MR. WHITE: Do you want me to respond?

THE SPECIAL MASTER: It may be, but
I'm going to overrule your objection, Mr. Sachse,
on the basis that I've already permitted as of
vesterday this offer of proof, and I'd have to
reverse myself, and I'm not inclined to do that.
And the réason I'm not inclined to do that is
there is in evidence now, I think, close to
forty specific examples of parcels where an
answer is either no probe or no hole or qualified
matter of that or nothing in the area or other
factors or criteria considered or something
other than that that was considered. I think
the evidence is sufficient for me to conclude,
to make conclusions regarding the credibility,
competence, probative value of that evidence and
I dm;'t want to hear another hour or two or day
or two of it, but I will permit Mr. White to
give a list of those areas that he would ask
about and in which he feels the answer would be
similar to what's been given, that way he doesn't
have to put words in the witness's mouth ag

he goes on to his offer of proof, And r think

that's what he's trving to do.

Now, you may use the word triggered off

mwrrT
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o*'"" 1 the objection by saying if Mr, -- the witness
ok‘? 2 were permitted to answer, he would answer that
g 3 | there were no holes. We would nat serve that.
6-;.-# 4 The offer of proof is that you would have in-
5"@ 5 l tended, if you were permitted to do 80, ;Bk
éj’” 6 | about these, and you may conclude that the
Z ’ | answers would have been similar as to those
&9 g | given in the prior forty instances. That's what
01";""a 9 I'm permitting.

i:: 10 MR, SACHSE: I ask then, Your Honor,
if@ 11 | that the offer of proof be as precise as Mr,
é’a 12 White can make it, that he at least say that
f;—: 13 | the witness would testify that there's no

pers. 14 logged auger hole whatsoever, We're not talking
& 15 about probes, as to which --

‘d—-ﬂ 16 THE SPECIAL MASTER: Probes.

ﬁ:_: 17 MR, SACHSE: As to which =~

é;.g 18 THE SPECIAL MASTER: Probes are

"':‘"5 19 excluded, Thé witness has already said there
ffﬂ 20 are many probes whilch are not even part of a
ﬁ 21 record, but most of the questions that Mr, white
6:,.—5 29 has asked have been specifically was there a
d’.‘;-d - hole, looking to proof, that of depth to barrier,
f:: 24 And I think that's what you wish to establigh
°:~ 25 by the offer of proof.
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g:-"f'"! g All right, let's go ahead, Mr. White, and
ot
"""4 9 if you'd be careful in your words, I'd appreciate
il

;: i 3 it.
d“f”d 4 MR. WHITE: I might say, Your Honor,
o 5 it's up to me, not Mr. Sachse of what offer of
&
5 6 proof I make. It's not a part of the record
5:‘;,-4! i that's considered by you; the liberty is
& 8 completely mine.
&‘A

’ 9 THE SPECIAL MASTER: I have given it
& .
6‘,‘;-& 10 to you. All I'm asking is please don't try
'f"e 12 MR. WHITE: Okay. Your Honor, our
¢4

13 offer of proof is as f£ollows: If I were allowed

G
M 14 to question Mr. Kersich, he would testify that
&3 15 with respect to the following parcels which
‘d’ﬁ 16 have been classgified by -- as arable land in
4 17 the classes which I will indicate, he.would .
éf,-g 18 state, one, that within the exterior boundaries
-~
;:: 19 of those classified parcels there are no logged

» 20 holes, And two, that he does not know whether
‘4,,.3 21 or not any logged holes in the area of that
V- 99 parcel, but outside its boundaries, are withip
oS 23 the same land form,
o~

) 24 The parcels which I referred are as
eﬁrﬁ

y 8 Starting in the Sout
& = 25 follows: g h Crowheart area,
L
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study area, Township 1 North, 1 East, gsection 12,
a parcel of approximately 36 acres lies roughly
in the SE 1/4, it's classified 2 gravity and

1 sprinkler. That parcel also continues into
Towvnship 1 North, 2 East, Section 7, which is
approximately in the SW 1/4 of the SW 1/4 com-
prising 16 acres, .additional 36,

The second parcel would be in Township 1l
North -- excuse me, I'd like to stay in -- Let
me start again. Second parcel is Township 1l
North, 2 East, still in South Crowheart, Section
4, approximately SW 1/4 of --

MR. MEMBRINO: May I interpose a remark
at this point. I'm concerned about this offer
of proof in the context of Wyoming Rules of
Evidence 103, which says rulings on evidence:
Error may not be predicated upon a ruling which
admits or excludes evidence unless a substantial
right of a party is affected. And moving down
to two, Offer of Proof: 1In case the ruling ig
one excluding evidence, the substance of the

evidence was made known to the Court by offer

or was apparent from the context within which

questions were asked. And it sounds to me 1ike

that's exactly what's happening here, the substance

Eomwy &
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* I Ohg 1 : of the evidence is being made known to the Court
'5 :‘j; 2 in this offer of proof, |
" G"g 3 MR, WHITE: That's what an foe}-?
i & 5""& 4 of proof is all about, Your Honox,
! ,,a 5 | THE SPECIAL MASTER; The substapce
B ::: 6 of the evidence is precisely what 1 am
w &3 7 | excluding because I've heaxrd enough of the
5 " 8 substance of the evidence, and I said
. € j:: 9 yesterday, in denying several motions to
o1 G2 10 terminate this line of crossfexaminat:!;onf
2y 6’"9 11 that I wanted to hear the reasonahle amount
ny éfa 12 of this type of evidence, and I think I have nov,
» Z‘z 13 All X want really #rom Mr, White ls acreage
)y & 14 totals, and that's all I'm making,i .
2 “""9 15 I have listened to evidence covering
. ‘;’a 16 perhaps a thousand to two thousand acres, Now,
“s ﬁ: 17 he probably has evidence of another thousand
. 1 f-"‘:‘) 18 te two thousand more acres, and that's all
oy é"‘:’ 19 I'm interested in.
[ f"""\" 20 MR, MEMBRINO: Overriding thig area
f o o 21 is the Government's objection, Your Honor,
& 29 that the characterization of the parcel as not
oy ¢ 23 having a'. hole is irrelevant to -~
ne :__ | 24 THE SPECIAL MASTER: It may be to
o1 25 it's 'being classified as arability, that may
e * U e
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be true. This entire line of reasoning may not
have any bearing on whether this is arable, but
I can't deny the asking on this basis now.

MR. WHITE: May I go ahead?

THE SPECIAL ﬁASTER: The case in chief
coming up will have direct bearing on this. T
think Mr. White can continue with his offer of
proof.

MR. MEMBRINO: I have just one more
point, and that is that the citations that Mr.
White is giving should not themselves be given
as evidence; they are not evidence.

THE SPECIAL MASTER: Well, they're not
in evidence. Of course, I think he can go
down the list if he wishes and say we have
the following parcels one in 36, one in 9,
whatever he wishes, but if he wants to throw
in the sections, I'm not going to :ohject to
that., This is what I hoped the two parties
could have agreed to when we took an afternocon

off yesterday and not having that agreement,

I wish to permit it now,
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MR. WHITE:

where I left off.,

' 4, No, 2, South Crowvheart.

G o —

Crowheart area.

THE SPECIAL MASTER:

MR, WHITE:

Your Honor, I cannot remember

36 acres and 16 acres.

Okaye.

the 8W 1/4 of Section 4;

vyou left off on Section

We got two in so far, one

I'm still in the South
Township 1 North, 1 East, Sectlon 4,

| 8=acre parcel, classified 3 gravity, 3 sprinkler, in

Township 1 North, 2 East, Section 4 again,

| 3 sprinkler;

Remaining in the same Township until I

located in the NE 1/4 of the SE 1/4;

21-acre parcel in the SW 1/4,,classifled 6 gravity,

indicate differently, in Section 13, Township 1 North,

The next parcel, same Township, Sections 4

Same Township, Section 6, 10-acre tract

1/4 of Section 6;

sprinkler, located in the BE 1/4 of the NE 1/4;

and 9, comprising 10 acres, classifled 3 gravity, 3

classified 2 gravity, 1 sprinkler, located in the ww

2 Bast, 87~acre tract, classlfied 3 gravity, 3 sprinkler,

Township 1 South, 3 East, Section 8, 29«acre

the SE 1/4;

A0 YWEST 23y THELT
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parcel, classified 6 gravity, 2 sprinkler, locateq in
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| which 45 acres 1s classified 2 sprinkler;

Still in Township 1 South, 3 East, in
Sections 10 and 11, a 152~acre parcel, classified 6
gravity, 3 sprinkler, located in roughly the NE 1/4

of Section 10 and the North 1/2.0f Section 11;

In the North Crowheart study area, Township
/
3 Noxrth, 1 West, Section 18, in the NE to NW 1/4s,

61—-acre parcel, which is classified 3 gravity, of

section 16, 40-acre parcel, in. the NW 1/4,

all of which is classified as 3 gravity, 2 sprinkler;

section 7, 192~acre. parcel in the 5E 1/4 =~

THE SPECIAL MASTER: 192 acres?

MR. WHITE: 192, Your Honor. Classified 2
gravity, and 173 acres of 192 are classified 2
sprinkler.

THE SPECIAL MASTER: Also in Section 77

MR, WHITE: Same parcel, just =~

THE SPECIAL MASTER: Oh, I beg your pardon.

MR, WHITE: It's 192 acres is the outer
perimeter, and that's classified 2 gravity, and within
that 172 are 3 sprinkler;

Township 3 North, 2 West, Section 4, 4¢
acres located in the NE 1/4, classified 3 gravity,

6 sprinkler;

Section6, 88 acres, located in the Ny 1 74
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classified 3 gravity, 2 sprinkler;

still in Section 6, 62 acres in the 5B 1/4

classified 2 gravity, 3 sprinkler;
Section 9, 90 acres in the NW 1/4 classi-
fied 3 gravity, 2 sprinkler,;

Township 3 North, 1 East, Sections 1 and 2

| 18 a 270-acre tract that falls along the common line

of those two sections, classified 3 gravity, 1 sprinkler;

The same. Township, Section 11, 135-acre
tract located in the NE 1/4 and the NW 1/4, which was
classified 3 gravity, 1 sprinkler;

Sections 3, 10, and 11, a 191-acre tract
which overlaps all of those sections classified 3
gravity and 1 sprinkler;

Section 9, a 43-acre parcel located in
approximately the NW 1/4, classlfied 2 gravity, 6
sprinkler;

Township 4 North, 1 West -~ this 1s still in

North Crowheart -- Section 30, a 116~acre parcel
classified 2 gravity and 2 sprinkler being located
in an area that overlaps the NW, SW, and the SE 1/48 =

exXxguse me =~

Township 4 North, 2 West, 91-acre parcel

. overlapping Section 17 and 18, classified 2 gravity,

2 sprinkler;
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Section 17 alone is a 35-acre parcel in-the

SW 1/4 classified 2 gravity, 6 sprinkler;

Section 19 and 30 contain a 44-acre parcel
that overlapped the two sections classified 3 gravity,
6 sprinkler;

Section 16 contains a 99-acre parcel. that
overlaps the NW and SW 1/4s, classified 3 gravity,

3 sprinkler;

Section 15 contains a 69-acre parcel in the
NE 1/4, all.of which is classified 3 gravity, 56 acres
Oof which is classified 2 sprinkler.

Your Honor, I'm going to have to check one
thing here.

THE SPECIAL MASTER: Okay.

MR, WHITE: Still in the North Crowheart
area, continuing on with Township 4 Noxrth, 2 West,
a 72-acre tract in Sections 14 and 15, all of which
is classified 3 gravity, 35 acres of which is
classified 2 sprinkler.

THE SPECIAL MASTER: Total acreage on that

was what?

MR, WHITE: Seventy-two of which all ywas
classifled as 3 gravity.
Section 22 in the same Township, 4 Noxth, 2

West, a 139-acre tract, classified 3 gravity,
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*"""‘j‘ : 1 Section 35, a 34-acre tract from the NE-1/4
:‘,L‘a 2 | clasgified 2 gravity, 6 sprinkler;
',Jada 3 Sectons 27 and 34, an 82~-acre tract that
A’Q 4 | overlaps the SW 1/4 of the NW 1/4 in the NE 1/4, all
""L 5 | of which is classified 3 gravity, 46 acres of which
Al
&
is classified 2 rinkler
0“,!;’6 6 sSp er;
#.»_;-w-g ” Section 25, 36-acre tract in the NE 1/4
p«"?""a g | classified 2 gravity, 2 sprinkler;
o 3
);a 9 Township 4 North, 1 East, Section 11, i16-acre
-
‘.;4’:“'-—-"3 10 | tract located in the SE 1/4 classified 2 gravity, 2
3 11 | sprinkler;
.-;:45 I
& 12 In Section 20 and 21 there's a parcel. of
o.w:'-';a
13 | 161 acres which overlaps those two sections class-
I
‘,f;ﬁs 14 | 1fied 2 gravity, 3 sprinkler;
‘.ﬁ—@ 15 Again, Section 20 and 21, a 56-acre overiapping
v 16 | parcel classifled 3 gravity, 2 sprinkler;
2
‘:‘—5 17 sections 27 and 32 contain a 156-acre over-
f"‘a 18 | lapping parcel classlfied 3 gravity, 2 sprinkler:
f’ﬁ 19 Sections 24 and 25 contained a 33-acre
e
?‘,. 20 | overlapping parcel classified 3 gravity, 2 sprinkler --
-
‘r;r: 21 excuse me, Your Honor, the 24 and 25, 33-acre parcel
6‘“’1 29 I gave you.-should be in 4 North, 2 East, as well ag
j 23 | the next and following parcels,
24 THE SPECIAL MASTER: Okay.
P
, 25 MR, WHITE: The second parcel in 4 North,
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2 East, in Section 23, 30 acres classified 6 gravity:

3 sprinkler; -

Sections 22 and 23 contalning an overlapping

l parcel of 116 acres classified 2 gravity, 1 gprinkler;
Sections 10 and 14 contain an overlapping

parcel of 67 acres classified 3 gravity, 2 sprinkler;

Section 21 contains an overlapping --
excuse me -- contains a percel of 23 acres in the SE
1/4 being cla.ssified as 2 gravity, 1 sprinkler;

Section 24 contains a 109-acre parcel in
the SW and SE 1/4s, being classified 2 gravity, 1
sprinkler;

Section 25 contains a 40-acre parcel in the
NE 1/4 being classified 2 gravity, 1 sprinkler;

Township 5 North, 1 East, still in North

Crowheart, a 51—-acre parcel located in the SE 1/4
of Section:12, of which the entire parcel is classi-
fied 3 gravity, 45 acres of which 1s classified 2
sprinkler;

In Sections 12 and 13, an overlapping parcel
of 73 acres, all of which is classified 3 gravity, 61
acres of which 1s classified 2 sprinkler;

Sections 24 and 23, an overlapping parcel
of 64 acres, all of which 1s classified 3 gravity angd

2 sprinkler;
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Sections 23 and 26, an overlapping PBJ-""el

of 72 acres, all of which is classified 3 gravity,
2 sprinkler;

Section 26 and 25 contain an overlapping
parcel of 156 acres, all of which is classifled 3

gravity, 3 sprinkler;

Section 26 contains a 25-acre parcel in the
NE 1/4 classified. in its entirety as 6 gravity, 3
sprinkler;

Section 35 contains a 56-acre parcel of
approximately the SW 1/4 classified 3 gravity, 6
sprinkler;

Township 5 North, 2 East, Bection 20 contains
a 131-acre parcel in the NW NE 1/4, classified 3 gravity,
2 sprinkler;

Sections 15 and 22 contain an overlapping
parcel of 130 acres, which 1is classified 2 gravity,

6 sprinkler;

Sections 18 and 19 contain a 66~acre parcel,
all of which is classifled 6 gravity, 3 1is classified ==
excuse me -~ 66 acres Of which. all of it is classi-

‘fied @lass 6 gravity and Class 3 sprinkler;

Sections 20 and 29 contain an overlapping
parcel of 206 acres, of which 3 is classified == pip

sorry, Your Honor, I'm getting tongue-tied here «-
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1 | 206 acres, all of which is classified 3 gravity, .

!
2 | 197 acres of which is classified 2. sprinkler,
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MR. WHITE: (Continued) Sections 20,
21 iand 28 containing an overlapping parcel
of 210 acres, all of which is classified as
6 gravity, 3 sprinkler;

Section"14 contains a 78-acre parcel in
the SE and SW quarters, classified as 3 gravity,
2 sprinkler:

Sections 23 and 26, containing an over-
lapping parcel of 41 acres, classified as 3
gravity, 2 sprinkler;

Section 32 contains an ll~acre parcel in
NE 1/4, classified 2 gravity, 6 sprinkler;

Section 32 also containg a 36~acre parcel
in the NE 1/4 of which all of it's classified
2 gravity; 30 acres =- 38 acres classified 1
sprinkler,

Sections 34 and 35 contaln an overlapping
parcel of 123 acres, all of which is classified
2 gravity and 102 acres classified 1 sprinkler;

Sections 35 and 36 contain an overlapping
parcel of 62 acres, all classified 3 gravity
and 2 sprinkler;

Sections 17 and 18 contain an overlapping

parcel of 87 acres, all of which is clagsifjea

as 3 gravity, 2 sprinkler;
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3 gravity, 2 sprinkler:;

2 gravity, 1l sprinkler;

is classified 3 gravity, 6 sprinkler;

which are classified 2 sprinkler:

Now, Blg Horn Flats,
THE SPECIAL MASTER:

acreage totals by units, do you?
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Sections 17 and 18 contain an overlapping

parcel of 87 acres, all of which is clagsified

Section 20 contains a parcel, 63 acres.

approximately in the SE 1/4, all classified

Sections 29 and 30 contain a 98-acre parcel,
roughly, an overlapping 98-acre parcel, all of
which is classified 2 gravity, 90 acres which
are classified as 1 sprinkler, that's 90 acres,

5 North, 3 East, new Township, Section 3l

contains a 86-acre parcel in the $W 1/4 which

Sections 29 and 32 have an overlapping
parcel of 137 acres in size, classified 2 gravity --

all of which is classified 2 gravity, 130 acres

Section 31 1s a 53~acre parcel in the
SE 1/4, classified 3 gravity, 2 sprinkler;
Section 20 has a 24 acre parcel in the Nw

1/4, classified 3 gravity, 2 sprinkler,

You don'‘t have

MR. WHITE: Not on these work Sheets,
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Your Honor. I will, -The problem is I've not

given you those that he's testified about already.
and I'm not sure what the relative total
acreage would be between those he testified to
and those he didn't.

In the Big Horn Flats study area, Township

1 North, 1 East, Section 7, 25 acres located in
the SE 1/4, classified 1 -- excuse me, strike
that. I've already asked about that on cross-
examination.
Still in Section -~
THE SPECIAL MASTER: 77
MR, WHITE: No, I'm going \‘fo have
to drop down here and pick up one X hﬁven't
covered,
Township 2 North, 1 East, Section 11,
87-acre parcel in the north half, classified
3 gravity; 2 sprinkler;

Ssection 12, 20-acre parcel in the SW 1/4,

clasgsified 6 gravity, 2 sprinkler;
Section 6, 24-acre parcel in the south half,

classified 6 gravity, 3 sprinkler;

Section 7, 3l-acre parcel in the NW 124:

classified 6 gravity, 4 sprinkler,

Now, I'm in Township 3 North, 2 west,

- m—r— At —

3G 2T STHEET FRONTILR REPORYING SERYVICE
{:I'l{"'l'! r.‘.l I|."|'|' H:{.J"JI
X C I T TS LS I LA




—
T

0
!
RN

1705

O TLEETLEYYPELLLLLLLLLLLTLLLLL

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

Honor,Section 34, 7l-acre parcel in the NW 1/4.
classified 6 gravity, 4 sprinkler;

Section 33, 20-acre parcel in the south half,
classified 2 gravity, 2 sprinkler,

Still in Section 33, a 45-acre parcel in
the south half, classified 6 gravity, 3 sprinkler;

Section 33, a 25-acre parcel in the SW 1/4,
clagsified 3 gravity, 3 sprinkler;

Section 33 again, finally, 9l-acre parcel
in the NW 1/4, classified 3 gravity, 2 sprinkler;

Section 28, south half of the 137-acre parcel
classified 2 gravity, 2 sprinkler;

Section 7, 5-acre parcel in the west half
of the west half, classified 3 gravity, 3 sprinkler.

Township -- excuse me, Your Honor, still in
Township 3 North, 2 West, in Sections -~ sorry,
moving to Township 3 North, 3 West -- I'm sorry,
2 North, 2 West.

THE SPECIAL MASTER: That's all right.
MR. WHITE: Sections 3 and 11, there's

a parcel of 165 acres which overlaps two sections,
all of which 1s classified 6 gravity, 4 sprinkier,

There's, in Sectlon 9, a 5l~acre tract
classified 3 gravity, 2 sprinkler,

THE SPECIAL MASTER: 51 acre?

e e e mmm—rmrm—] HE - Tt A w4 ema erwer 4 B R g

L S SRl Er WS A ey

q 00) “'l'l :‘I .2 a1 1e4 :].T Hi E 1 rnonr]rn n:ronmu l:nvICE k- e ———— —
Crbxileted Vo' 30007 201 M it g,
il U T R ¢ S {:ﬁﬂFfﬂ W E’Jllﬂ .‘.E




i

1706

\qijﬁ_ *~ \V\ﬁ_ R R “‘; 1T %_1_%%_

®

)

<
o

A

$

—
-

10

11

12

13

14

15

16

17

18

19

20

21

22

23

PR—— - — i mm e T o b M w b A ——

MR, WHITE; 51, Your Honor, AlsO in

Section 9 there's a l9-acre tract clasaified |
6 gravity, 3 sprinkler in the NW 1/4

In Section 5, thexe‘s a 198-acre tract in
the east half, classifiied 2 gravity, 2 spripklers

Continuing with Téwnshi:p 2 Noxth, 2 West,
Section 5, a 42-acre tract in the NW 1/4,
classified 6 gravity, 3 sprinklex,

Still in Sectlon 5, l5-acre tract in the
east half, classified 3 gravity, 3 sprinkler;.

Section 6, 202-acre tract in'the NW 1/4,
202 acre quarter in the NW 1/4, all of which

is classified 3 gravity, 136 acres which is

classified 3 sprinkler;
Section 8, 120 acres in the north half,
all of which is classified 2 gravity, 2 sprinkler;

Section 8, 35 acres in the NE 1/4, all of

which 1s classified 6 gravity, 3 sprinkler;

Sectlon 9 contains a 29-acre parcel in the

SW 1/4, classified 6 gravity, 2 sprinkler;

Sections 8 and 9 contain an overlapping

parcel of 142 acres, classified 3 gravity, 3

sprinkler;

Sectlon 20 contalns a 62~acre parcel in the

SE 1/4, classified 3 gravity, 2 sprinkler,
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o : That's my offer of proof, Your Honor.
- ' ht
ol Z THE SPECTIAL MASTER: Alrighty.
.;av-!-" 3 | MR, WHITE: Could we take a short break
Q"‘"i"d 4 while I recover my volce?
v ' 'd like ==
5 | 5 MR, ECHOHAWK: Your Honor, I
> 6 for the record I'd like to renew the objection
i
'ﬁ’ég 7 to this line of questioning, that --
v 8 THE SPECYIAL MASTER: The objection to
G- ? :
» 9 my having ruled that this had to be an offer
‘ﬁg 10 of proof and not admissible in evidence?
(fi’a 11 MR, ECHOHAWK: No, I'm just renewing
",‘ 12 the objections for the record that I made
#D
./:'-a 13 previously to Mr, White's line of questioning,
.,,;?3 14 and again point out that Mr, White's statements
.,.--3 15 are not evidence and cannot be considered as
& 16 evidence and are merely made ' for the record,
=
.,Tﬂ 17 THE SPECIAL MASTER: Very well,
.;.-sa 18 Give me some time to tatal while you take a break
& 4 19 for a few minutes,
. P 20 (Off~the~record discussion,
¢
‘:::—wa 21 MR. ECHOHAWK: Your Honor, before ye
G'M 29 recess, I can't help but notice the last comment
2D ‘
& 23 that you made about totaling up the acreage
24 amounts and so forth, and my real concern isg
926 that although Mr. White has put this informatiop
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in ~as to what he, you know, what he pexceives
it to show, it cannot be considered by the
Court. He's made the substance of what he
intends to show, and that you have in fact
ruled that that evidence is to be excluded.

THE SPECIAL MASTER: That is correct,
Mr., Echohawk. I merely do have in evidence the
fact that -- Well, I guess it isn't in evidence,
it's a statement of Mr. White's as to his total
acreage in 100 parcels in which he felt therje
was no logged holes,

MR. ECHOHAWK: That's our point, that

Mr. White «-

THE SPECIAYL MASTER: That was Mr,
White's statement; it's not in evidence.

MR, ECHOHAWK: He can't put that into
evidence., He can put that information on in his
case,

THE SPECIAL MASTER: I see, All right,
I appreciate your reminder,

MR, WHITE: I probably ought to extend
my offer of proof a bit farther to include the
totals, Your Honor, If I might, the offer of
proof is to be extended to indicate that the

totals of the parcels which Mr, Kersich hag
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i

testified to on cross-examination as well-as
those which are included in the offer of proof,
by my corrected figures:-indicate 7,580 acres of
Class -- gravity classified land in 87 parcels;
and 9,743 acres for sprinkler classified lands
in 100 parcels.
| THE SPECIAYL, MASTER:  You've been

picking up some acreage on this in the ~last
two days. Okay. We'll recognize it.

MR, WHITE: Can I just take a short
break?

THE SPECIAL MASTER: We'll stand in

recess for ten minutes.

(Thereupon a 10 minute

(recess was taken.
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THE SPECIAL MASTER: Let's go back on the
record for a minute,

What do we have left for this week, for
my own guidance? This is Thrusday, February 12.

MR, WHITE: I suspect we will go over until
the next time.

THE SPECIAL MASTER: Can we, by staying an

extra half hour now, shorten up Friday afternoon?

MR, WHITE: I suspect we will go on beyond
Friday in the cross—examination of this witness.,

THE SPECIAL MASTER: Then that carries over
to the next week, which is not the coming week.

MS. SLEATER: The week of March 9,
THE SPECIAL MASTER: All right, but for the
rest of thils week, can we serve any good purpose bg}
staying in all day today in oxder to alleviate some
Friday afternocon for those of yon that would like
Friday noon of£?

MR. ROGERS: I would llke to request, if

we could, that we finish up by one o'clock on Friday

| so that those of us who reside elsewhere can get hack

I'm prepared to stay 1f necessary,

MR, WHITE: I will be glad to stop and

interrupt the cross~examination any time, but T just

want to be able to keep going and get done gometime
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THE SPECTAL MASTER: I just want to make
sure that we will be adjourning Friday at nooi if

not earlier, so that those who have airplanes to

| catch in the afternoon can do so.

With that understanding, let's stay'in
recess until two o’clock today, and if you can use
this time to make stipulations, you will earn the
undying gratitude of the Special Master for some of

these things.

(Whereupon Court recessed
at 11:32 a.,m. and will

reconvene at 2:00 p.i)
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