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IN THE SUPREME COURT OF THE STATE OF IDAHO

David Capps,
Plaintiff/Appellant

vs. SUPREME COURT

NO. _HAPAL

FIA Card Services, N.A.
Fka MBNA America Bank, N.A.,
Defendant /Respondent.

khkkhkkhkhkhhhkhkhkhhhhkdhkhhhhdhhdhhhi

CLERK'S RECORD ON APPEAL
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Appeal from the District Court of the Second Judicial District
of the State of Idaho, in and for the County of Idaho.

HONORABLE John Bradbury

khkkkdhhhkhhkhkhhrhhhkhkhhhkhkhkhkhhkhs

David Capps
104 Jefferson Drive
Kamiah, ID 83536

Alec Pechota
Attorney at Law
PO Box 1544
Boise, ID 83701
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[DAHO COUNTY DISTRICT COURT
FILED \

J i
David F. Capps , e L oTLOCK M-
HC-11 Box 366 SAKETIRE AUG 08 2007
Kamiah, 1D 83536 .
208-935 7962 F?KO 85 Es%%@%oum
FAX: 208-926-4169 —CE D{ L{ _ DEPUTY
Plaintiff, in propria persona
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
DAVID F. CAPPS,
e f"‘g 2N
Plaintiff, Case No. CV-2007% |/ . ) 3@; i ;? o

VS.
COMPLAINT
FIA CARD SERVICES, N.A.,

and,
NATIONAL ARBITRATION FORUM,
DEMAND FOR JURY TRIAL
Defendants,

—— N e S e S S S S S S S

COMES NOW the Plaintiff, David F. Capps, for cause of action against the
Defendants and alleges as follows:
1. That the Defendant, FIA Card Services, is a foreign corporation doing
business in the State of Idaho.
2. That the Defendant, National Arbitration Forum, is a foreign corporation

with a representative licensed to do business in the State of Idaho.

b
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3. That this court has jurisdiction pursuant to Idaho Code Title 28, Chapter

41 and Idaho Code Title 7, Chapter 9.

4. That the Defendants violated the Plaintiff's Civil Rights, specifically the

right to a trial by jury, protected by the Seventh Amendment to the U.S.

Constitution, as follows:

a.

COMPLAINT

That the Defendant, FIA Card Serviceé, filed an arbitration claim
with the National Arbitration Forum against the Plaintiff without a
valid agreement to do so.

That the Plaintiff timely objected to such arbitration based on no
agreement to arbitrate.

That the Defendant, FIA Card Services, proceeded with arbitration
without proper authority or jurisdiction.

That the Defendant, National Arbitration Forum, proceeded with

arbitration without proper authority or jurisdiction.

. That the Defendant, National Arbitration Forum, issued an award

without proper authority or jurisdiction.

That the Defendant, FIA Card Services, obtained an award letter
from the National Arbitration Forum against the Plaintiff without
proper authority or jurisdiction.

That the Plaintiff at no time voluntarily, knowingly and intelligently

waived his right to a trial by jury.

. That the Plaintiff was damaged by the award letter in the amount of

$15,448.35.

Pg. 2 of 7.




5. That the Defendant, FIA Card Services, committed the tort of Negligence

as follows:

That the Defendant had a duty not to violate the constitutionally
protected rights of the Plaintiff.
That the Defendant either knew, or should have known that the

alleged arbitration agreement was not valid.

. That the Defendant erther knew, or should have known, that the

Plaintiff did not voluntarily, knowingly and intelligently waive his

Seventh Amendment protection to his right of a trial by jury.

. That the Defendant breached their duty of care and proceeded

willfully with arbitration knowing that the Plaintiff would be damaged
by this action.

That the Plaintiff was damaged by the award letter issued by the
National Arbitration Forum in the amount of $15,448.35.

That the Plaintiff's damage was the direct result of the Defendant’s

invalid arbitration claim.

6. That the Defendant, National Arbitration Forum, committed the tort of

Negligence as follows:

a.

COMPLAINT

That the Defendant had a duty not to violate the constitutionally
protected rights of the Plaintiff.
That the Defendant either knew, or should have known that the

National Arbitration Forum had no authority or jurisdiction to
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proceed with arbitration after the Plaintiff objected to arbitration on

the basis of no agreement to arbitrate.

. That the Defendant either knew, or should have known, that the
Plaintiff did not voluntarily, knowingly and intelligently waive his
Seventh Amendment protection to his right of a trial by jury.

. That the Defendant breached their duty of care and proceeded
willfully to issue an arbitration award without proper authority or
jurisdiction, knowing that the Plaintiff would be damaged by this
action.

. That the Plaintiff was damaged by the award letter issued by the
National Arbitration Forum in the amount of $15,448.35.

That the Plaintiff's damage was the direct result of the Defendant’s

proceeding with arbitration without proper authority or jurisdiction.

7. That the Defendants, acting together and for the benefit of the individual

- Defendants committed the act of Civil Conspiracy as follows:

a. That the Defendants engaged in arbitration against the Plaintiff

COMPLAINT

without proper authority or jurisdiction to do so.

. That each Defendant acted for their own benefit for financial gain.
FIA Card Services acted to obtain an arbiﬁra‘tion award for the
financial benefit of the award letter. That the National Arbitration
Forum acted to obtain the fees and continued customer activity

(repeat customer) of FIA Card Services.

Pg. 4 of 7.



That the Defendant, FIA Card Services, filed an arbitration claim,

when the Defendant either knew, or should have known, that the
Plaintiff had not voluntarily, knowingly and intelligently waived his
right to a trnial by jury.

. That the Defendant, National Arbitration Forum proceeded with
arbitration when the Defendant either knew, or should have known,
that it did not have proper authority or jurisdiction to do so.

- That the Plaintiff was damaged in the amount of $15,448.35 by the
award letter.

That the Plaintiff's damages were the direct result of the conspiracy
between the Defendants.

. That the damages to the Plaintiff are continuing through having to

defend against the award letter.

8. Thatthe Defendant, FIA Card Services, committed the tort of Fraud by

misrepresentation against the Plaintiff as follows:

a. That the Defendant claimed that a valid agreement to arbitrate

existed when the Defendant either knew, or should have known,
that the Plaintiff did not voluntarily, knowingly, and intelligently

waive his Seventh Amendment protection of his right to a trial by

jury.

b. That the Defendant had a statutory duty for honesty and fair

COMPLAINT

dealing.
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c. That the Defendant intended the Plaintiff to depend on the

Defendant’s duty for honesty and fair dealing.

d. That the Plaintiff did depend, to the detriment of the Plaintiff, on the
Defendant’s duty for honesty'and fair dealing.

e. That the Defendant willfully proceeded to arbitration without proper
authority or jurisdiction, when the Defendant either knew or should
have known that the Plaintiff would be damaged by this action.

f. That the Plaintiff was damaged by the award letter issued by the
National Arbitration Forum in the amount of $15,448.35

g. That Plaintiff's damage was the direct result of Defendant’s
fraudulent arbitration claim.

9. That the award, issued by the National Arbitration Forum, was procured by
corruption, fraud or other undue means.

10. That the award, issued by the National Arbitration Forum, was obtained
with evident partiality on the part of the National Arbitration Forum and the
arbitrator.

11.That the arbitrator employed by the National Arbitration Forum exceeded
his authority and power in deciding this claim and issuing the award letter.

12.That the Defendant proceeded to arbitration without a valid agreement to

arbitrate.

13. That the Plaintiff did not participate in the arbitration without raising the

objection.
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The Plaintiff therefore demands a jury trial for relief in this court under

ldaho Code Title 7, Chapter 9, Section 912 to have the award letter vacated as
follows:

(1) The award was procured by corruption, fraud or other undue means:

(2) There was evident partiality on the part of the National Arbitration
Forum and its arbitrator,

(3) The arbitrator exceeded his authority;

(4) There was no arbitration agreement and the issue was not adversely
determined in proceedings under section 7-902, Idaho Code, and the
party did not participate in the arbitration hearing without raising the
objection.

The Plaintiff also demands a jury trial and seeks:

Damages for the violation of the Plaintiff's Civil Rights.

Damages for the tort of Civil Conspiracy.

Damages for the tort of Fraud.

Damages for tort of Negligence.

For costs of court incurred herein.

For such other and further relief as the court may deem just.

DATED AND SIGNED this &7 day of August, 2007.

COMPLAINT e Pg. 7 of 7.
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IDAHO COUNTY DISTRICT COURT

- /o FILED
DOC‘&E‘ED ar L A4S O'CLOCK__._E.M.
David F. Capps
HC-11 Box 366 SEP 17 2007
‘ ROSE E. GEHRING
ggg?g:%héj?%gg > %CL HKpE DISTRICT COURT

) Mo [ 3onndex o
FAX: 208-926-4169 S A~ X2 DEPUTY

Plaintiff, in propria persona

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS
Case No. CV-07-38202
Plaintiff,
ENTRY AND ORDER
VS. OF DEFAULT
FIA CARD SERVICES, N.A., and

NATIONAL ARBITRATION FORUM,

Defendants,

[T APPEARING that the Defendant, FIA Card Services, N.A., was duly
and regularly served with process and having failed to appear and plead to the
Complaint on file herein, and it further appearing from the Affidavit of DAVID F.
CAPPS that the above named Defendant is not in the military services of the
United States of America, as defined by Section 101(1) of the Servicemembers
Civil Relief Act (SCRA), nor is said Defendant a minor or incompetent person.

IT 1S THEREFORE ORDERED That the default of said Defendantma%bew

entered-according-todaw. (o /LL( »ULE AL ,f{» RS awy ;}LL -
b ",, ol e £ L j/

9 L
Dated thls / / day of September 2007.

',fiff,(ici,(_// /L,/i /Lc//(,{_bf{

Judge / . ‘ /

ENTRY AND ORDER OF DEFAUIsT= & - Pg. 1 of 2.
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CERTIFICATE OF SERVICE

Va4
I, the Clerk of the District Court hereby certify on the g’/% day of
September, 2007, that | mailed a true and correct copy of the foregoing ENTRY
AND ORDER OF DEFAULT by regular United States Mail with the correct

postage affixed thereon addressed to:

FIA Card Services, N.A.
1100 N. King St.
Wilmington, DE 19884

David F. Capps
HC-11 Box 366
Kamiah, ID 83536-9410

ROSE E. GEHRING ; ({04 /-

ENTRY AND ORDER OF DEFAULT = = «

—t

9
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IDAHO COUNTY DISTRICT COURT
FILED N
A4 Getock P

%,
David F. Capps 04‘6 SEP 21 2007
HC-11 Box 366 ’2‘0 | ROSE E. GEHRING
Kamiah, 1D 83536 /74 CLERK Ok DISTRICT COURT
208-935-7962

C }%—hg SNANAY] pEPUTY

FAX: 208-926-4169 v L
Plaintiff, in propria persona

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS
Case No. CV-07-38202
Plaintiff,
AMENDED

ENTRY AND ORDER
OF DEFAULT

VS.

FIA CARD SERVICES, N.A., and
NATIONAL ARBITRATION FORUM,

Defendants,

N T N

IT APPEARING that the Defendant, FIA Card Services, N.A., was duly
and regularly served with process and having failed to appear and plead to the
Complaint on file herein, and it further appearing from the Affidavit of DAVID F.
CAPPS that the above named Defendant is not in the military services of the
United States of America, as defined by Section 101(1) of the Servicemembers
Civil Relief Act (SCRA), nor is said Defendant a minor or incompetent person.
IT1S THEREFORE ORDERED That the default of said Defendant may-be-

GMMWW ﬁ C%@Uc/& Lt (A 2\/
hita (Lelig OILU Mg TAf) (Oeled (. (T e

\JDated thls&/___day of September, 2007. (A g /LQC/QY/MQZ“ QQUOLV\

Juﬁ/ée

L
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CERTIFICATE OF SERVICE

JF‘
l, the Clerk of the District Court hereby certify on the Q {S

day of

September, 2007, that | mailed a true and correct copy of the foregoing ENTRY
AND ORDER OF DEFAULT by regular United States Mail with the correct

postage affixed thereon addressed to:

FIA Card Services, N.A.
1100 N. King St.
Wilmington, DE 19884

David F. Capps
HC-11 Box 366
Kamiah, ID 83536-9410

"ROSE E. GEHRING [(Len ).

\“?{X\Oiﬂ“\u chnsot ;bQ.(\U\Z@(ﬁ
Clerk of the Disfrict Court NS

ENTRY AND ORDER OF DEFAULT

P
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IDAHO COUNTY DISTRICT COURT
FILED .

At C OCLOCK i Mv
&@0 OCT 04 2007
000 «)/ CLERK g§ SIS@(E%BF;%%URT
Chbh CANAA S pepuT

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

David F. Capps, CASE NO. CV 07-38202

ORDER FOR PRETRIAL
SCHEDULING CONFERENCE
Plaintiff,

FIA Card Services, N.A. and
National Arbitration Forum,

)
)
)
)
)
)
VS, )
)
)
)
)
)

Defendant.

Pursuant to Civil Rule 16(a)(1) & (3) & 16(b) a telephonic pretrial scheduling
conference will be held with the District Judge at Grangeville, Idaho, on Thursday,
December 6, 2007 at 2:00 p.m. Counsel and unrepresented parties shall be prepared
and with authority to discuss and stipulate regarding those issues set forth in Civil Rule
16(b). The court will place the call.

In preparation for the conference and within 30 days of this order, each party,
without the need for a formal discovery request, shall file with the court and provide every
other party the following:

1. The name, last known address and telephone number of each person known by a

party to have knowledge or information about the claims or defenses of any party to this
action, together with the subject of the knowledge or information. Witnesses to be used

ORDER FOR PRETRIAL SCHEDULING CONFERENCE 1



solely for impeachment need not be included.

2. Make available for copying or inspection all documents, data compilations, and
tangible things that are subject to the control of the disclosing party that are relevant to
the claims or defenses of any party to this action, unless it is to be used solely for
impeachment.

3. Computations of each category of damages claimed by the disclosing party and make
available for inspection and copying the non-privileged documents and other evidentiary
material on which the computations are based and any other documents or materials that
pertain to the nature and extent of the damages.

4. Any insurance or indemnity policy that may cover any claims or defenses in this action
or indemnify any party for some or all of any judgment rendered in this action.

As soon as practicable after complying with the foregoing paragraph, the parties
shall confer to (1) better define the bases of their claims and defenses, (2) discuss the
possibilities of settlement, and (3) develop a discovery plan which shall include a list of
agreed discovery and a list of discovery to which a party objects, noting who objects and
the gist of each objection. The parties shall be jointly responsible for formulating the
discovery plan and filing it with the court not later than 5 days before the date of the
scheduling conference.

BY ORDER OF THE COURT.
DATED this 4th day of October 2007.

Rose E. Gehring, Clerk

j<( AVeY X PULOCH

Deﬁuty Court Clerk

ORDER FOR PRETRIAL SCHEDULING CONFERENCE 2



CERTIFICATE OF MAILING

| hereby certify that a true copy of the foregoing ORDER FOR PRETRIAL
SCHEDULING CONFERENCE, was mailed, postage prepaid or hand delivered by the
undersigned at Grangeville, Idaho, this 4th day of October 2007, to:

David F. Capps
HC 11 Box 366
Kamiah, ID 83536

Jeffrey M. Wilson
Attorney at Law
PO Box 1544
Boise, ID 83701

ROSE E. GEHRING, Clerk

& LJA LA \,‘(’ ATATOT0) W

Deputy Cletk J-
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Plaintiff, in propria persona

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS,
Case No. CV-07-38202
Plaintiff,
AMENDED COMPLAINT
VS.
DEMAND FOR JURY TRIAL
FIA CARD SERVICES, N.A,,

Defendant,

R I L I M . ey

COMES NOW the Plaintiff, David F. Capps, for cause of action against the
Defendant and alleges as follows:
1. That the Defendant, FIA Card Services, N.A_| is a foreign corporation
doing business in the State of Idaho.
2. That the District Court of the State of Idaho has jurisdiction pursuant to

ldaho Code Title 28, Chapter 41 and Idaho Code Title 7, Chapter 9.

AMENDED COMPLAINT — DEMAND FOR JURY TRIAL Pg. 1 of 5.
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3. That the Defendant violated the Plaintiff's Civil Rights, specifically the right

to trial by jury, protected by the Constitution of the State of Idaho, Article 1.

Section 7, as follows:

a.

That the Defendant, FIA Card Services, filed an arbitration claim
with the National Arbitration Forum against the Plaintiff without a
valid agreement to do so.

That the Plaintiff timely objected to such arbitration based on no

agreement to arbitrate.

. That the Defendant, FIA Card Services, proceeded with arbitration

without proper authority or jurisdiction

That the Defendant, FIA Card Services obtained an award letter
from the National Arbitration Forum against the Plaintiff without
proper authority or jurisdiction.

That the Plaintiff at no time voluntarily, knowingly and intelligently
waived his right to a trial by jury.

That the Plaintiff was damaged by the award letter in the amount of

$15,448.35.

4. That the Defendant, FIA Card Services, committed the tort of Negligence

as follows:

a.

That the Defendant had a duty not to violate the constitutionally

protected rights of the Plaintiff.

b. That the Defendant either knew, or should have known that the
alleged arbitration agreement was not valid.
AMENDED COMPLAINT — DEMAND FOR JURY TRIAL Pg. 2 of 5.
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c. That the Defendant either knew, or should have known, that the

Plaintiff did not voluntarily, knowingly and intelligently waive his
State of ldaho Constitutionally protected Article 1, Section 7 right to
a trial by jury.

d. That the Defendant breached their duty of care and proceeded
willfully with arbitration knowing that the Plaintiff would be damaged
by this action.

e. That the Plaintiff was damaged by the award letter issued by the
National Arbitration Forum in the amount of $15,448.35.

f.  That the Plaintiffs damage was the direct result of the Defendant's
invalid arbitration claim.

5. That the Defendant, FIA Card Services, committed the tort of Fraud by
misrepresentation against the Plaintiff as follows:

a. That the Defendant claimed that a valid agreement to arbitrate
existed when the Defendant either knew, or should have known,
that the Plaintiff did not voluntarily, knowingly and intelligently waive
his State of ldaho Constitutionally protected Article 1, Section 7
right to a trial by jury.

b. That the Defendant had a statutory duty for honesty and fair
dealing.

c. That the Defendant intended the Plaintiff to depend on the

Defendant's duty for honesty and fair dealing.

AMENDED COMPLAINT — DEMAND FOR JURY TRIAL Pg. 3 of 5.
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d. That the Plaintiff did depend, to the detriment of the Plaintiff, on the

Defendant’s duty for honesty and fair dealing.

e. That the Defendant willfully proceeded to arbitration without proper
authority or jurisdiction, when the Defendant either knew, or should
have known, that the Plaintiff would be damaged by this action.

f.  That the Plaintiff was damaged by the award letter issued by the
National Arbitration Forum in the amount of $15,448.35

g. That Plaintiff's damage was the direct result of Defendant'’s
fraudulent arbitration claim.

6. That the award, issued by the National Arbitration Forum, was procured by
corruption, fraud or other undue means.

a. That the award, issued by the National Arbitration Forum, was
obtained with evident partiality on the part of the National Arbitration
Forum and the arbitrator.

b. That the arbitrator employed by the National Arbitration Forum
exceeded his authority and power in deciding this claim and issuing the
award letter.

c. That the Defendant proceeded to arbitration without a valid agreement
to arbitrate.

d. That the Plaintiff did not participate in the arbitration without raising the

objection.

AMENDED COMPLAINT — DEMAND FOR JURY TRIAL Pg. 4 of 5.
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The Plaintiff therefore demands a jury trial for relief in the District Court of

the State of ldaho under ldaho Code Title 7, Chapter 9, Section 912 to have the
award letter vacated as follows:

(1) The award was procured by corruption, fraud or other undue means:

(2) There was evident partiality on the part of the National Arbitration
Forum and its arbitrator;

(3) The arbitrator exceeded his authority;

(4) There was no arbitration agreement and the issue was not adversely
determined in proceedings under section 7-902, Idaho Code, and the
party did not participate in the arbitration hearing without raising the
objection.

The Plaintiff also demands a jury trial and seeks:

Damages for the violation of the Plaintiff's Civil Rights in the amount of

$25,000.

Damages for the tort of Fraud in the amount of $25,000.

Damages for tort of Negligence in the amount of $25,000.

For costs of court incurred herein.

For such other and further relief as the court may deem just.

DATED AND SIGNED this [ ( 2 day of October, 2007.

RN

Dawd\F"Capps;?famhﬁ ] M& persona

AMENDED COMPLAINT — DEMANB FOR JURY TRIAL Pg. 5 of 5.




CERTIFICATE OF SERVICE

|, David F. Capps, do hereby certify, under penalty of perjury, that | mailed
a true and correct copy of this AMENDED COMPLAINT this [ ( day of

October, 2007, by Certified Mail # “Z(0S 1160 0602 7630 44’9/

to the attorney for the Defendant at the followmg address:

Jeffrey M. Wilson
Wilson & McColl
420 W. Washington
P.O. Box 1544
Boise, ID 83701

T i g

David ?’Cappsfﬂalntlﬁ //%%ﬁ"a persona




David F. Capps

104 Jefferson Drive
Kamiah, ID 83536-9410
208-935-7962

FAX: 208-926-4169
Plaintiff, in propria persona
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS,
Plaintiff,

VS.

FIA CARD SERVICES, N.A., fka MBNA

AMERICA BANK, N.A.,

Defendant,

Case No. CV-2007-38202

ANSWER TO
COUNTERCLAIMS

B N WP s

COMES NOW the Plaintiff, David F. Capps, and answers the Defendant’s

counterclaims as follows:

1. The Plaintiff has no knowledge regarding this claim.

2. The Plaintiff denies that he is, or ever has been, a resident of Lewis

County, ldaho.

3. Seeresponseto 1, and 2 above.

4. The Plaintiff admits counterclaim 4.

ANSWER TO COUNTERCLAIMS Page 1 of 3.
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9.

10.
11.
12.
13.
14.
15.
16.

17.
18.
19.
20.

21.

ANSWER TO COUNTERCLAIMS .

The Plaintiff denies counterclaim 5.

The Plaintiff denies counterclaim 6.
The Plaintiff denies counterclaim 7.
The Plaintiff denies counterclaim 8.
The Plaintiff admits counterclaim 9.
The Plaintiff denies counterclaim 10.
See answers to counterclaims 1 through 10 above.
The Plaintiff denies counterclaim 12.
The Plaintiff denies counterclaim 13.
The Plaintiff denies counterclaim 14.
See answers to counterclaims 1 through 14 above.
The Plaintiff denies counterclaim 16.
The Plaintiff denies counterclaim 17.
AFFIRMATIVE DEFENSES
The Defendant is not a real party in interest in this action and cannot
maintain a counterclaim Action against the Plaintiff.

The Defendant cannot establish standing and as such cannot invoke the

jurisdiction of this court for its counterclaims.

Some or all of the Defendant’s counterclaims are barred by the doctrine

of unclean hands.

Some or all of the Defendant’s counterclaims are barred by breach of

contract.

Page 2 of 3.
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22. Some or all of the Defendant’s counterclaims are barred by the doctrines
of estoppel, laches and waiver.

23. Some or all of the Defendant’s counterclaims are barred by the
Defendant’s contributory or comparative negligence.

24. The Defendant has failed to act reasonably or to otherwise mitigate their
damages, if any.

The plaintiff therefore prays that this court will dismiss the counterclaims

against the Plaintiff in this case, and award appropriate costs to the Plaintiff for

having to defend against the counterclaims.

Dated this _/ =1 day of February, 2008.

Cin %Vfé persona

CERTIFICATE OF MAILING

I, David F. Capps, do hereby certify, under penalty of perjury, that | mailed
a true and correct copy of this ANSWER TO COUNTERCLAIMS to the attorney
for the De endant, this ey day of February, 2008 by Certified mail

# “/ Z/S0 " J00= 4S50 2577 at the following address:

Jeffrey M. Wilson
Wilson & McColl
420 W. Washington
P.O. Box 1544
Boise, 1D 83701

.

David F. Capps V/ //

ANSWER TO COUNTERCLAIMS - Page 3 of 3.
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Wi’ 1w & McColl (2091384-0442

IDAHO COUN .
Do Cre iy ?’L{? éBT RICT CQ{;IRT
5}“60 S ocLock__ .
~< 0CT 25 2007
JEFFREY M. WILSON, ISB No. 1615 .
ALEC T. PECHOTA, ISB No. 7176 1/ CLERK OF Dt NG
WILSON & McCOLL A Ky
420 W. Washington ‘ S
P.O. Box 1544

Boise, Idaho 83701

Telephone: 208-345-9100

Facsimile: 208-384-0442

Attorneys for FIA Card Services, N.A.

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS, )
)
Plaintiff, )
)
V. ) Case No. CV-07-38202
)
FIA CARD SERVICES, N.A,, ) ORDER ON DEFENDANT’S
) MOTION TO STAY
Defendant. ) PROCEEDINGS
)
)

The above matter having come before this Court on the Defendant’s Motion to Stay
Proceedings, and good cause appearing;

ITIS HEREBZ’ (’)‘IE.IQERBD that the Defendant’s Motion to Stay Proceedings is GRANTED.

DATED thi& day of&ézkéa L, 2007.

s M%ﬁ/@&zﬂq —

{ /JUD@E_

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be uscd for that purpose.

o P

FATLINTTNT 200 SN TIENETR SEN L R SPINI Y R A INE SN b brv s e s ¥ b YL n e e e b e




e

01:04p Wil n & McColl [208]384~0442

CERTIFICATE OF MAILING

IDO HEREBY CERTIFY that on this " day of _( />t+£130y - 2007, 1 caused to be
served on the following parties of interest a true and correct copy of the within and foregoing
document by placing the same in the United States Mail, sufficient postage affixed thereon and
addressed to:

JEFFREY M. WILSON
ALEC T. PECHOTA
WILSON & McCOLL
420 W, Washington
P.O. Box 1544

Boise, Idaho 83701

David F. Capps
HC-11 Box 366
Kamiah, ID 83536

This communication is from a debt collector, the purpose of which is to collect a debt;

any information obtained may be used forst\harg purpose.
» R . wJ
MRNDER ON MEEENIN A RTIC M 47Vl imay e e i oy svs on oo o - o
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DOCKETED
iDAHO COUNTY DISTRICT COL.
JEFFREY M. WILSON ISB No. 1615 AL e FILED A
ALEC T. PECHOTA, ISB No. 7176 —Fcbr OCLOCK Y M,
WILSON & McCOLL JAN 390
420 W. Washington )
P.O. Box 1544 ROSE E. GEHRING

#~ CNERK OF DISTRICT.GOLI
Boise, Idaho 83701 f‘;ﬂ =0 lmfjf_
Telephone: 208-345-9100 N
Facsimile: 208-384-0442

Attorney for Defendant
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID . CAPPS,
Case No. CV-07-38202
Plaintift,

ANSWER AND COUNTERCLAIM
VS.

Filing Fcc Answer: $58.00
FIA CARD SERVICES, N.A., fka MBNA Filing Fee Counterclaim: $14.00

AMERICA BANK, N.A,,

Defendant,

R i i g e i i L g g

COMES NOW the Defendant, by and through its counsel of record, and hereby submits the
following Answer as follows:

1. The Defendant deny each and every allegation contained in the Plaintiff’s Amended
Complaint not specifically herein admitted.

2. The Defendant adn;its éaragraph 1 of Plaintiff’s Amended Complaint.

3. In response to paragraph 2 of Plaintiff’s Amended Complaint, the Defendant admits

that the Court has jurisdiction of this matter.

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

ANSWER AND COUNTERCLAIM - |
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4. The Defendant denies paragraphs 3, 3a, 3b, 3¢, 3d, 3¢, 31, 4, 4a, 4b, 4¢, 4d, 4e, 41, 5,
5a, 5b, 5¢, 5d, 5e, Sf, 5g, 6,‘6a, 6b, 6¢, 6d of Plaintiff’s Amended Complaint.
AFFIRMATIVE DEFENSES
5. The Plaintiff's Amended Complaint fails to state a cause of action against the

Defendant upon which relief can be granted.

6. Some or all of the Plaintiff’s claims are barred by breach of contract.

7. Some or all of the Plaintiff’s claims are barred by the doctrines of estoppel, laches
and waiver.

8. Some or all of the Plaintiff’s claims are barred by the doctrine of unclean hands.

9. Some or all of the Plaintiff’s claims are barred by the doctrine of unjust
enrichment.

10.  Some or all of the Plaintiff’s claims are barred by Idaho Rule of Civil Procedure
9(b).

11.  Some or all of the Plaintiff’s claims are barred by the Plaintiff’s contributory or
comparative negligence.

12.  The Plaintiff has failed to act reasonably or to otherwise mitigate his damages, if
any.

The Defendant reserves the right to amend this Answer and to include additional affirmative
defenses once they have had an opportunity to complete discovery regarding the allegations in the
Plaintiff's Amended Complaint. The Defendant further hereby demands a jury trial pursuant to the
Idaho Rules of Civil Procedure.

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

ANSWER AND COUNTERCLAIM - 2
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WHEREFORE, this the Defendant prays:

1. The Plaintiff takes nothing by way of his Amended Complaint and that such be
dismissed with prejudice;

2. For costs and attorney fees incurred in defending this action pursuant to L.C. §§ 12-
120, 12-121, LR.C.P. 54 and all other applicable law; and

3. Any and all other relief the Court deems equitable and just.

COUNTERCLAIM

COMES NOW the Defendant, by and through its counsel of record and hereby submits the
following Counterclaim as follows:

1. That the Defendant is now and at all times pertinent hereto was a foreign corporation
with its principal place of business located outside the State of Idaho.

2. The Plaintiff now and at all pertinent times hereto resided in Lewis County, Idaho.

COUNT 1 - - APPLICATION OF ARBITRATION AWARD

3. The Defendant realleges and incorporates each and every allegation contained in the
paragraphs stated above.

4. That the Plaintiff entered into an credit card agreement with the Defendant whereby
the Defendant agreed to extend a revolving line of credit to the Plaintitt for cash advances or the
purchase of goods and services. The account was assigned account no. Xxxx-xxxx-xxxx-1014.

5. The agreement includes a provision to the effect that any dispute arising out of the
agreement, its performance or breach, can be submitted to arbitration by the National Arbitration

Forum. The arbifration hearing 1s to occur within the federal district that includes the Plaintiff’s

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

ANSWER AND COUNTERCLAIM -] -
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billing address at the time the claim was filed. A copy of the National Arbitration Forum Rules of
Procedurc is available at www.arb-forum.com.

6. That the Plaintiff breached the agreement by failing to pay the minimum monthly
installment as called for in the agreement.

7. The Defendant submitted the matter to arbitration by the National Arbitration Forum
as specified in the agreement, file no. FA0702000914241. Following its procedure, a notice of
arbitration was served upon the Plaintiff.

8. The arbitrator entered an award in favor of the Defendant in the sum of $15,448.35.
A true and correct copy of the arbitrator’s award is attached hereto as Exhibit “A”.

9. The arbitration award remains unpaid.

10.  The Defendént is entitled to a judicial confirmation of an arbitration award pursuant
to Idaho Code § 7-901 ef seq.

COUNT II - - BREACH OF CONTRACT

11.  The Defendant realleges and incorporates each and every allegation contained in the
paragraphs stated above.

12.  That the Plaintiff has been advanced payment of goods and services pursuant to an
Account Agreement, account # Xxxx-xxxx-xxxx-1014, which account balance currently totals
$12,459.

13, That said account was due and payable within thirty (30) days after receipt of a
statement of account.

14.  That Plaintiff is in breach of said Account Agreement by failing to make all required

monthly payments in a timely fashion. As aresult of such breach, Defendant has declared the entire

This communication is from a debt collector, the purpose of which is to collect a debt;
any informution obtained may be used for that purpose.

ANSWER AND COUNTERCLAIM - 4
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amount due and payable in full.
COUNT III - - ACCOUNT STATED

15.  The Defendant realleges and incorporates each and every allegation contained in the
paragraphs stated above.

16.  The final balance owing Defendant has been ascertained and Plaintiff has received
written statements evidencing that amount. Plaintiff has impliedly agreed with Defendant that such
amount is due and owing as evidenced by Plaintiff’s failure to object to the charges within a
reasonable time. Defendant is therefore entitled to damages in the sum of $12,459.74

ATTORNEYS FEES

17.  That the Defendant, by reason of Plaintiff's failure to pay the account above stated,
has been required to retain the services of counsel and has retained the firm of Wilson & McColl to
prosecute this action. Further, that should Defendant be successful in this action, that Plaintiff, in
addition to being responsible for Defendant's costs incurred herein, should be responsible for
Defendant's reasonable attorney's fees incurred herein pursuant to the parties’ agreement and/or to
the extent permitted by law. That a reasonable attorney's fee, should this action be uncontested, is
the sum of § 1,000.00; and further, that should said action be contested, the sum of $150.00 per hour
for time expended on Defendant's behalf is a reasonable attorney's fee herein.

WHEREFORE, the Defendant applies for relief as follows AS TO COUNT I:

- L That the arbitration award be confirmed;
2. For a money judgment in the sum of $15,448.35.

3. For Defendant’s reasonable attorney’s fees incurred herein pursuant to Idaho Code §

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used fur that purpose.

ANSWER AND COUNTERCLAIM -5 -
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12-120(3) and other applicable law, in the amount of $1000.00 should this matter be uncontested;
otherwise, the sum of $150.00 per hour for the time expended on behalf of Defendant herein, should
said action be contested;

4, For Defendant’s costs incurred herein; and,

5. For such other and further relief as to the Court may appear just.

IN THE ALTERNATIVE, Defendant prays for judgment against the Defendant as follows
AS TO COUNTS Il AND III:

6. For the sum of $12,459.74.

7. For Defendant's reasonable attorney's fees incurred herein pursuant to the parties’
agreement and/or to the extent by law, in the amount of $1000.00 should this matter be uncontested,
otherwise, the sum of $150.00 per hour for the time expended on behalf of Defendant herein, should
said action be contested;

8. For Defendant's costs incurred herein; and,

9. For such other and further relief as to the Court may appear just.

DATED this 29 day of January, 2008.

T 16
Of The firm

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

ANSWER AND COUNTERCLAIM - 6
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CERTIFICATE OF MAILING

] HEREBY CERTIFY That onthe 9 % day of January, 2008, [ mailed a true and correct
copy of the foregoing ANSWER AND COUNTERCLAIM by regular United States Mail with
correct postage affixed thereon addressed to:

David F. Capps
HC-11 Box 366
Kamiah, Idaho 83536

Alec T. Pechota

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

ANSWER AND COUNTERCLAIM -7
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Tﬁ" NATIONAL ARBITRATION

i FORUM

FIA Card Services, N.A., fka MBNA America Bank, N.A.
¢/o Wolpoff & Abramson, L.L.P.

Attorneys in the Practice of Debt Collection

702 King Farm Blvd, Two Irvington Centre

Rockville, MD 20850-5775

CLAIMANT(s), AWARD

RE:  FIA Card Services, N.A., fka MBNA America Bank, N.A. v David F Capps
File Number: FA0702000914241
Claimant Account Number: 5490997999759015

David F Capps
HC-11, Box 366
Kamizh, 1D 83536

RESPONDENTs).

The undersigned Arbitrator in this case FINDS and CONCLUDES:

Casc Summary

—

The Claimant has filed a Claim with the National Arbitration Forum.

After Proof of Service of the Claim was filed with the Forum, where no Response has been filed, the Forum mailed to Respondent a
Second Notice of Arbitration.

The Respondent has filed a Response with the Forum and served it on the Claimant.

An arbitration hearing notice was duly delivered to the Parties as required by the Forum Rules.

The Arbitrator conducted a Hearing in this case in accordance with the Forum Rules.

The Parties have had the opportunity to present all evidence and information to the Arbitrator.

The Arbitrator has reviewed all evidence submitted in this case.

™

R

Decision

The Arbitrator knows of no conflict of interests that exist.

This matter involves interstate commerce and the Federal Arbitration Act governs this arbitration,

The Claim was properly served on the Respondent by Claimant in accordance with Rule 6, including a Notice of Arbitration,
On or before 02/08/2007 the Parties entered into a valid, written agreement to arbitrate their dispute.

The Parties’ Arbitration Agreement is valid and enforceable and governs all the issues in dispute.

This matter is arbitrable under the terms of the Parties' Arbitration Agreement and the law.

The matter has proceeded in accord with the applicable Forum Code of Procedure Rules.

The evidence submitted supports the issuance of this Award.

The applicable substantive law supports the issuance of this Award.

A B R el ol

Therefore, the Arbitrator ISSUES:
An Award in favor of the Claimant, for a total amount of $15,448.35.

Entered and Affirmed in the State of ldaho ACKNOWLEDGEMENT AND CERTIFICATE
OF SERVICE
This Award was duly entcrcd,and_ths@mmm hereby certifies that
@LU ) pursuant to the Parties’ ,Agr cut, a copy of this Award
ajw was sent by first class il pg! id to'the Parties at the above
A, Charles Dell'Ario, Esq. referenced addr sm r thelr Reprmc tatives, on this date,
Arbitrator = s R
Ao BN IS oo
£ ; i
) I{oﬂ i et.
Date: 06/13/2007 @ x\ Dh'e(tm
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