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(‘j{,’ DAE:O COUNTY DISTRICT COURT
JEFFREY M. WILSON, ISB No. 1615 “‘ At 3 Ogigu&w ; "
ALEC T. PECHOTA, 1SB No. 7176 )
WILSON & McCOLL JUN 26 7008
420 W. Washington i ROSE E. GEHRING
P.O.Box 1544. %VLERK ORDISTRICT COURT
Boise, Idaho 83701

:, 3 E‘}?’t ,( T \t DEPUTY
Telephone: 208-345-9100 Loy
Facsimijle: 208-384-0442
Attorneys for FIA Card Services, N.A.
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
DAVID F. CAPPS,
Plajntiff,

v. Case No. CV-07-38202

FIA CARD SERVICES, N.A, fka MBNA
AMERICA BANK, N.A,,

ORDER STAYING ORDER TO
COMPEL DISCOVERY

Defendant

N S S i S Nt Sl Nl Nt vt Nt

The above matter baving come before this Court upon the Defendant’s Motion to Stay Order
Compelling Discovery, and good cause appearing;

IT IS HEREBY ORDERED That the Court’s Order Granting Motions (Plaintiff's Motion to
Compel Discovery), entered on April 29, 2008, is stayed pending the outcome of Defendant’s
Motion for Reconsideration,

DATED Il'xis%_i_"_ day of June, 2008.

This commuanication is from a debt collector, the purpese of which is to collect a debt;
any Informatfon obtained nia; be used for that purposs.

ORDER STAYING ORDER TO COMPEL DISCOVERY -1




CLERK’S CERTIFICATE OF MAILING

IHEREBY CERTIFY that on the &

A

¢

the foregoing ORDER by regular United States mail with the correct postage affixed thereon

addressed to:

ALEC T. PECHOTA"
WILSON & McCOLL
420 W. Washington
P.O. Box 1544

Boise, Idaho 83701

David F. Capps
104 Jefferson Dr.
Kamiah, ID 83536-9410

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

ROSE E. GEHRING (011

ORDER STAYING ORDER TO COMPEL DISCOVERY -2
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b,

L gav of June, 2008, I mailed a true and correct copy of
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IN THE DISTRICT COURT OF THE SEQOND JUDICIAL DISTRIC@?F T(H 108

STATE OF IDAHO, IN ANDFOR THE COUNTY OF ID

45;““‘ A
‘”Sf i ROSE E. G&HH!N(J
DAVID F. CAPPS, L0 Sk or e counr
"ﬁ f‘ ij_“« z “}‘ EPUW
. \ ’ .,!
Plaintift, : ’
Case No.: CV 07-38202
V.

MEMORANDUM DECISION AND ORDER

FIA CARD SERVICES, N.A., fka MBNA
AMERICA BANK, N.A,,

M S st st st st s’ gt “sopre” S’

Defendant.

This matter comes before me on David F. Capps’ Motion to Allow Late Answers
to Discovery.

Background

On March 12, 2008, FIA Card Services [FIA] served Requests for Admission
upon David F. Capps. Rule 36(a) of the Idaho Rules of Civil Procedure states that a
“matter is admitted unless, within 30 days after service of the request . . . the party to
whom the request is directed serves upon the party requesting the admission written
answer or objection. . .

Due to an inadvertent mistake Mr. Capps failed to respond to the requests for
admission within the thirty day time limit. Motion to Allow Late Answers to bisovery at
2-3 (May 21, 2008). Mr. Capps became apprised of this inistake upon receiving FIA’s
Memorandum in Support of its Motion for Summary Judgment, in which argument was
made that the requests were deemed admitted due to Mr. Capps’ failure to object. Id.
Immediately upon discovering this mistake, Mr. Capps filed this motion to allow late
discovery. Shortly thereafter, Mr. Capps provided responses to FIA’s discovery requests.

Plaintiff’s Notice of Interrogatories at 1 (May 29, 2008).

!
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Rule 36(b) of the Idaho Rules of Civil Procedure states I may permit amendment
if FIA card services, the party who obtained the admission, fails to satisfy the court that
withdrawal or amendment will prejudice them in maintaining an action or defense on the
merits. In the hearing held June 26, 2008, FIA stipulated that it would not be prejudiced
if Mr. Capps were allowed to amend his discovery. I therefore hold, that Mr. Capps
should be allowed to amend his discovery responses to those provided on May 29, 2008
to FIA.

It is so ordered, this the 26"™ day of June, 2008

Qi m&)@gé@%

// JOHN BRADBURY
DISTRICT JUDGE
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David IF. Capps

104 Jefferson Drive L ELED

| IDAHO COUNTY DISTRICT COURT
o N

Kamiah, 1D 83536 AT L. i OCLOCK /4 M.

208-935-7962 DOCKETED

FAX: 208-926-4169 JUL 01 2008

Plaintitt, in propria persona

t

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID IF. CAPPS, )
) Case No. CV-2007-38202
Plaintift, )
) POST HEARING
Vs, ) MEMORANDUM
)
F1IA CARD SERVICES, N.A., tka MBNA )
AMERICA BANK., N.A., )
)
Defendant/Counterclaimant, )
- . )
COMES NOW the Plaintiff, David . Capps, and submits his POST HEARING
MEMORANDUM as follows:
|

TRANSFER OF ACCOUNT
The Defendant argues that, “Citing the Second Amended and Restated Pooling
and Servicing Agreement, attached as Exhibit 2 to Plamtft’s Affidavit, Section 2.01,

Plaintiff argues that "MBNA, through BA Credit Card Funding LLC, assigned both the

POST HEARING MEMORANDUM 41
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Receivables and the Account involved in this action to the BA Master Credit Card Trust

[1. However, nothing in Section 2.01 establishes such an allegation.™ The Defendant’s

statement is not true. Section 2.01 ol the Second Amended and Restated Pooling and

Servicing Agreement (EXHIBIT 2) continues in Section 2.01, page 204 2, with, “In

connection with such transfer. assignment. sct-over and convevance. the Transferor

agrees to record and file. at its own expense, all financing statements (including any

amendments of financing statements and continuation statements when applicab

e) with

respect to the Receivables now existing and hereafter created for the transter of accounts

)

(as defined n the Delaware UCC)”. (Emphasis addec

In Section 2.05 of the Pooling and Servicing Agreement (EXHIBIT 2), page 28, €

2. "Covenants of the Transteror. The Transteror hereby covenants that: (a) Receivables

to be Accounts. ... The Transteror will take no action to cause any Receivable to be

aware UCCY.”

anvthing other than an account (as defmned in the De

The Receivables and the accounts have become the assets of the BA Master

Credit Card Trust 11, (hereinalter “Master Trust 1I7), upon which the Collateral Certificate
is issued to the Master Note Trust. Under Section 2.09 of the Pooling and Servicing

Agreement (EXHIBIT 2), page 37. 9 5, “Additional Representations and Warranties of

the Transferor. ...(b) The Collateral constitutes “accounts”™ within the meaning of the
Delaware UCC.” The transfer of accounts is treated in precisely the same manner as the
Recetvables. which were transferred. assigned, set-over and otherwise conveyed to the
Trustee of Master Trust 1.

Account, as defined in the Delaware UCC 1s, 7§ 9-102. Definitions and Index of

Definitions. (a) Article 9 definitions. (2) “Account”, except as used in “account for”

POST HEARING MEMORANDUM 4¢ Page 2 of 11.
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means (1) a right to payment of a monetary obligation whether or not earned by

performance. (G) artsing out of the use ol a credit or charge card or information
contaimed on or for use with the card.”™ Al nights, mcluding the right to pavment of a

monetary obligation. were transferred and assigned to the BA Master Credit Card Trust

I1. without recourse. No rights were retained. Transferred Receivab

es and transferred

accounts are treated the same in the Pooling and Servicing Agreement. Both have been

transterred and assigned to the Master Trust. There is nothing in the Pooling and

Servicing Agreement stating that the Transteror has retained the account after the transfer
and assignment to Master Trust 1.

In order for FIA Card Services to gain standing as a real party in interest, FIA
must show that ownership has been assigned to them. No such document has been shown
or provided. The Bank of New York. as Trustee for Master Trust 1L is the real party in
interest, not FIA Card Services.

I

CITIBANK (SOUTH DAKOTA) N.A. v. MIRIAM CARROLL, CV-06-37067

The Defendant has requested that this court take judicial notice of the court’s

decision and spectfic pleadings in case CV-06-37067. The Plaitiff hereby objects based

on re

evance. to the court taking judicial notice as the referenced case and pleadings are

different in its terms and conditions, as demonstrated n section 1 above, and therefore are

not relevant to this case. In addition, the referenced case is currently in appeal and none

of the 1ssues raised by the Defendant are in fact settled. As such, this court should

DECLINE judictal notice.

Page 3 of 11.
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I
ACCOUNT ASSIGNED TO THE MASTER TRUST

The account involved in this lawsuit was assigned to Master Trust II. On page S-
48 of EXHIBIT 1. the MBNA Credit Card Master Note Trust l’l'oyspgctu:s‘ Supplement
dated October 12, 2005, 1n ¢ 3. regarding the credit card business of MBNA states, “On a
managed basis. including loan accounts origiated or acquired by MBNA Europe Bank
Limited and MBNA Canada Bank. MBNA maintained loan accounts with aggregate
outstanding balances of $113.3 billion as of June 30, 2005. Of this amount, $75.0 billion
were MasterCard, Visa and American bExpress credit card loans originated in the United
States.” This represents the credit card business from which Receivables and accounts
are drawn for the Master Trust I Portfolio. Ot the $75.0 billion. some were new
accounts, or accounts which were about to be added to the Master Trust 11 Portfolio. On
page S-38, $1.788 billion was added on August 24, 2005, The above date of June 30,
2005 1s approximately half way [rom the date of the previous amount of added accounts
on April 27.2005. On June 30, 2005 the amount collected, but not vet added to the
Master Trust Il Portfolio would be approximately 0.889 billion. On page S-52, as of June
30, 2005, $68.287 billion were shown as Recervables in the Master Trust 11 Portfolio,
with $3.376 delinquent. and on page S-53 $1.863 billion is shown as charged oft.

MBNA was required to add eligible accounts to the Master Trust 11 Portfolio
under the Pooling and Servicing Agreement to cover charge-ofts and delinquent
accounts, which means that MBNA would need to add the $3.376 billion for delinquent

accounts, plus the $1.863 billion for the charged off accounts to the Master Trust [1

Portfolio. When we add the $0.889 billion in new accounts about to be added the Master

POST HEARING MEMORANDUM: - Page 4 of 11.
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Trust I Portfolio, the total of accounts needed by MBNA comes to ($68.287 billion

already in the Master Trust Il Portfolio. plus $3.376 billion for delinquent accounts. plus
$1.863 billion for charged off accounts. plus the $0.889 billion in new accounts) $74.415

bitlion. verv close to the $75.0 billion total credit card business ol MBNA. There are

going to be some accounts that are fraud against the bank and some new accounts that are
mehigible and cannot be added to the Master Trust 11 Portfolio. which accounts for the
remaining difference. Clearly all eligible accounts are added to the Master Trust 11
Portfolio.

WHY SECURITIZATION?

The answer 1s in a combination of Walker F. Todd s atfidavit and a publication of

the Federal Reserve Bank of Chicago titled “Modern Money Mechanics™ (attached as

EXHIBIT 3). The three key factors are the use of money of account, and money of

exchange. as explained in Walker I. Todds affidavit, and the practice of fractional

reserve banking as explained in Modern Money Mechanics (EXHIBIT 3). An extension
of credit is money of account. It has no physical reality other that a ledger entry. Money
of exchange has a physical reality, as currency. drafts, coins, gold and silver bullion, and
monetary instruments. Moneyv of exchange operates as the cash reserve in a fractional

reserve system. Money of account is created based on the money of exchange in the

possession of the bank. With a cash reserve of 10%. as explamned m Modern Money

Mec

ianies on the seventh page of EXHIBIT 3. under How the Multiple Expansion
Process Works. an additional 90% can be created as money of account. This means that

an extension of credit is created out of the 90% that 1s money of account and not the 10%

that 1s money of exchange.

POST HEARING MEMORANDUM Page 5 of 11.
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The use of a credit card by the cardholder creates Receivables. which are sold to
the Master Trust 1T under the Pooling and Servicing Agreement. The Master Trust I1
issues a Collateral Certificate n the amount of the Recetvables to the Master Note Trust,
which. in turn sells Promissory Notes to investors. The money from the investors is used
to pav MBNA tor the Recetvables. This process converts the moneyv of account extended
as credit into monev of exchange. collected from the mvestor. The moneyv of exchange is
then used as the basis for additional extensions of credit as monev of account under the
practice of fractional reserve banking. Securitization provides a fast and efficient wav of
converting an extension of credit into a cash reserve. 1f the bank were to hold the
receivables. it could take years to complete the transformation of monev of account into
money of exchange. During the time the bank 1s holding the alleged debt, the bank is at
risk for any loss. Securitization atllows the bank to convert the money of account into
moneyv of exchange and to assign any risk mvolved to the investor. Because of the
economics of Securitization, every eligible account 1s sold to Master Trust II. There is no
real economic value, or financial incentive, for MBNA to retain an eligible account.

In the Dictionary of Banking Terms, by Thomas Fitch, published by Barron’s
Busimess Guides, ISBN 0-8120-3946-7. page 552-3, “securitization” 1s defined as,
“conversion of bank loans and other assets mto marketable securities tor sale to investors.
Securities offered for sale can be purchased by other depository institutions or non-bank
investors. More broadly. corporate financing through Floating Rate Notes and
Furocommercial paper. replacing hank loans as a means of borrowing, is a form of

securitization.” By securitizing bank loans and credit receivables, U.S. financial

institutions are able to remove bank assets from the balance sheet if certain conditions are

Page 6 of 11.
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met - boosting its capital ratios. and make new loans from the proceeds of the securities
sold to mvestors. The process effectively merges the credit markets (for example. the
mortgage market i which lenders make new mortgages) and the capital markets. hecause
hank receivables are repackaged as bonds collateralized by pools of mortgages, auto
loans, credit card recetvables. leases, and other types of credit obligations. As banks look
to vestors as the ultimate holders of the obligations created by bank lending. banks as
an industry are inclined to act more as sellers of assets, rather than portfolio lenders that
keep all the loans thev originate in thetr own portfolio. Securitization also redefines the
bank definition of ASSET QUALITY, and loan underwriting standards, because lenders
will be Tooking at loan guality more in terms of their marketability in the capital markets

than probability of repayvment by the borrowers.” “For regulatory reporting purposes, a
loan that is converted into a security and sold as an asset-hacked security qualifies as a

sale of assets. The seller retains no risk of loss from the assets transferred and has no

obligation to the buver for borrower defaults or changes in market value of securities

sold.” (Emphasis added.)

In both EXHIBIT I and 2, MBNA, and subsequently FIA Card Services, refers to
itselt as Seller, not lender. The role of tender came to an end with the sale of the
Receivables and the associated accounts. So. in addition to converting money of account
into money of exchange through securttization, MBNA has sold the receivables and the
account to Master Trust I1. removed the account from its balance sheet and transterred
MBNAs nisk to the investor. MBNA has divested itself of the assets, the risk, and any
obhigation associated with the account. FIA Card Services mherited no asset in regard to

the account in question, no risk, and no obligation to anyone In case of a default by the

POST HEARING MEMORANDUM - . Page 7 of 11.
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borrower. FIA Card Services has no stake in the outcome of this suit and is not a real
party in interest under Rule 17(a) of the Idaho Rules of Civil Procedure. FIA Card
Services does not have anyv demonstrable Toss or damages. nor does FIA have a cause of
action for which relief can be granted.

THE ACCOUNT IN QUESTION WAS AN ELIGIBLE ACCOUNT

In the Second Amended and Restated Pooling and Servicing Agreement

&

(EXHIBIT 2), on page 7. “I:hgible Account™ 1s defined. ““Eligible Account”™ shall mean

©

any Visa® MasterCard®. or American Express® credit card account for which each of
the following requirements 1s satisfied as of the date of its designation under the prior
Pooling and Servicing Agreement, in the case of any Initial Account, or as of the related
Addition Date. in the case of any Additional Account:

(a) 1t exists and is mamtained by the Account Owner;

(b) 1ts receivables are payable n Dollars;

(¢) the related Obligor’s most recent billing address 1s located in the United States or
IS territories or possessions;

(d) 1t1s not classitied on the Account Owner’s electronic records as counterfeit.
cancelled. fraudulent, stolen, or lost; and,

(e) all ofits Recervables have not been charged oft as uncollectable under the
Account Owner’s customary and usual procedures for servicing credit card
accounts.”

At the time the Recervables and the account were sold to Master Truast I, the account

existed, was maintained by MBNA. was payable in Dollars, the Obligor’s address was in

POST HEARING MEMORANDUM Page 8 of 11.




the State ot [daho, the account was not clagsified as counterfeit, cancelled, fraudulent.
stolen, or lost, and none of its receivahles had been charged oft as uncollectible.
v
ADMISSIBILITY OF EXHIBITS 1 AND 2

The contents of EXHIBITS 1 and 2 are admissible under Rule 1004, Exhibits |
and 2 are documents mternal to FIA Card Services. The original documents are not
obtainable under Rule 1004¢2) of the Idaho Rules of Fvidence and are n the possession
of the opponent (IFIA Card Services) under Rule 1004(3) of the Idaho Rules of Fvidence.
The Defendant has had ample time to contest the contents of both exhibits and has not
done so.

In addition, EXHIBIT 1 is a public record mamtained by the Securities and
Exchange Commission and is admissible under Rule §03(8) of the exceptions to the
hearsay rule. Both EXHIBIT I and 2 are also admissible under Rule §03(24) of the
exceptions to the hearsay rule. The Exhibits are offered as evidence as stated in item 37
of the Plaintift™s Afhidavit (complving with Rule 803(24)(A)). dated the ot day of June
2008, which was attached to the Plaintiff™s OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT. The exhibits are probative to the case at hand (complying
with Rule 803(24)(B3)) and are 1 the mterest of justice (complying with Rule
803(24)((C)). The opponent was notified of the Plaintiff’s intent to admit the exhibits as
evidence and the Defendant had ample time to contest the contents of the exhibits. The
contents of the exhibits were not contested. The exhibits are thus admissible under Rule

803(24) of the Idaho Rules of Evidence. The unsigned affidavit of Walker F. Todd, the

POST HEARING MEMORANDUM 497 Page 9 of 11.




contents of which were veritied with personal knowledge from conversation with Mr.
Todd, is also admissible under the same rule.

The contents of the Plamtit’s above identified Athdavit are obviousty
demonstrative of personal knowledge and complies with Rule 901(b)(7) and (9) as an

ilustration of authentication of {(7) Public Records. The process of acquiring the
| g

documents over the Internet was provided under Rule Q01(h)(9). construing the Internet
as a system or process, showing accurate results for the purpose of authentication.
\%
CONDITIONS NECESSARY FOR SUMMARY JUDGMENT
The pleading. depositions and admisstons on file must show that there is no

cenuine issue as to anv matertal fact. and that the moving party is entitled to a judgment
as a matter of law, LR.C.P. 56(¢). As clearly demonstrated in the Plaintift’s
OPPOSITION TO MOTION FOR SUMMARY JUDGMENT. there 1s a genuine 1ssue
with the following material facts:

I That the Plamtitt agreed to pay the Detfendant all moneys loaned on that account.

2. That the Defendant actually loaned anv money to the Plaintiff.

3. That the Plaintift owes anv sum to the Defendant.

4. That the statement of account 1s accurate.

I

Plaintitt has no detfense to pavment of the amount shown as owing to Defendant
on the statements of account.

Since there is no agreement on these material facts and the Plaintiff has put forth
sworn testimony i the form of Answers to Interrogatories and Request for Admissions,

as provided in the Plaintift’s OPPOSITION TO MOTION FOR SUMMARY

POST HEARING MEMORANDUM
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JUDGMENT, rebutting the 1ssues and providing supporting evidence thereof, there is no
basis for the Defendant’s Motion for Summary Judgment. The Plaintiff has also provided
evidence indicating that the Defendant s NOT entitled to a judement by law. In addition,
the Plaintift”s Affirmative Defenses have not been addressed or overcome by the
Defendant. Under these conditions, the Defendant’s Motion for Summary Judgment

should be DENIED.

Dated this /,Qf dav of Julv 2008,

david F. C « pei I}
David F. (1 fopgla person

CERTIFICATE OF MAHLING

[. Miriam G. Carroll, do hereby certif v, under penaltv of perjury, that I mailed a
true and correct copy of the Plamtft’s POST HE \RIN(r MEMORANDUM to the
attorney for the Defendant this / 3'3: day of July 2008 by Certified Mail

# /]006 280 0003 4«6?{0 270341 the following address:

Alec T. Pechota
Wilson & McColl
420 W Washington
P.O. Box 1544
Boise, 1D 83701

{
(/\\\\/K"""X@‘(V\é \#;ltkpmlg

Miriam G. Carroll

- )
POST HEARING MEMORANDUM 42 9 Page 11 of 11.




EXNIB)T

MODERN MONEY MECHANICS
A Workbook on Bank Reserves and Deposit Expansion

Federal Reserve Bank of Chicage

This complete booklet is available in printed form free of charge from:
Public Information Center
Federal Reserve Bank of Chicago
P. O. Box 8§34
Chicago. 1L 60690-0834
telephone: 312322 5111

Introduction

The purpose of this booklet is to describe the basic process of money creation in a
"fractional reserve” banking system. The approach taken illustrates the changes in bank
balance sheets that occur when deposits in banks change as a result of monetary action
by the Federal Reserve System - the central bank of the United States. The relationships
shown are based on simplifying assumptions. For the sake of simplicity, the relationships
are shown as if they were mechanical, but they are not, as is described later in the
booklet. Thus, they should not be interpreted to imply a close and predictable
relationship between a specific central bank transaction and the quantity of money.

The introductory pages contain a brief general description of the characteristics of
money and how the U.S. money system works. The illustrations in the following two
sections describe two processes: first, how bank deposits expand or contract in response
to changes in the amount of reserves supplied by the central bank; and second, how those
reserves are affected by both Federal Reserve actions and other factors. A final section
deals with some of the elements that modify, at least in the short run, the simple
mechanical relationship between bank reserves and deposit money.

Money is such a routine part of everyday living that its existence and acceptance
ordinarily are taken for granted. A user may sense that money must come into being
either automatically as a result of economic activity or as an outgrowth of some
government operation. But just ~ow this happens all too often remains a mystery.

What is Money?

If money is viewed simply as a tool used to facilitate transactions, only those media that
are readily accepted in exchange for goods. services. and other assets need to be
considered. Many things - from stones to baseball cards - have served this monetary
function through the ages. Today. in the United States, money used in transactions is
mainly of three kinds - currency (paper money and coins in the pockets and purses of the
public); demand deposits (non-interest bearing checking accounts in banks): and other
checkable deposits, such as negotiable order of withdrawal (NOW) accounts, at all

(S
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depository nstitutions, including commercial and savings banks, savings and loan
associations, and credit untons. Travelers checks also are included in the definition of
transactions money. Since $1 in currency and $1 in checkable deposits are freely
convertible into each other and both can be used directly for expenditures, they are
money in equal degree. However, only the cash and balances held by the nonbank public
are counted in the money supply. Deposits of the U.S. Treasury, depository institutions,
foreign banks and official institutions, as well as vault cash in depository institutions are
excluded.

This transactions concept of money is the one designated as M1 in the Federal Reserve's
money stock statistics. Broader concepts of money (M2 and M3) include M1 as well as
certain other financial assets (such as savings and time deposits at depository institutions
and shares in money market mutual funds) which are relatively liquid but believed to
represent principally investments to their holders rather than media of exchange. While
funds can be shifted fairly easily between transaction balances and these other liquid
assets, the money-creation process takes place principally through transaction accounts.
In the remainder of this booklet, "money" means M1.

The distribution between the currency and deposit components of money depends largely
on the preferences of the public. When a depositor cashes a check or makes a cash
withdrawal through an automatic teller machine, he or she reduces the amount of deposits
and increases the amount of currency held by the public. Conversely. when people have
more currency than is needed. some is returned to banks in exchange for deposits.

While currency is used for a great variety of small transactions. most of the dollar amount
of money payments in our economy are made by check or by electronic transfer between
deposit accounts. Moreover, currency is a relatively small part of the money stock. About
69 percent, or $623 billion, of the $898 billion total stock in December 1991, was in the
form of transaction deposits, of which $290 billion were demand and $333 billion were
other checkable deposits.

What Makes Money Valuable?

In the United States neither paper currency nor deposits have value as commodities.
Intrinsically, a dollar bill is just a piece of paper. deposits merely book entries. Coins do
have some intrinsic value as metal. but generally far less than their face value.

What, then, makes these instruments - checks, paper money, and coins - acceptable at
face value in payment of all debts and for other monetary uses? Mainly, it is the
confidence people have that they will be able to exchange such money for other financial
assets and for real goods and services whenever they choose to do so.

Money, like anything else, derives its value from its scarcity in relation to its usefulness.
Commodities or services are more or less valuable because there are more or less of them
relative to the amounts people want. Money's usefulness is its unique ability to command
other goods and services and to permit a holder to be constantly ready to do so. How




much money is demanded depends on several factors, such as the total volume of
transactions in the economy at any given time, the payments habits of the society, the
amount of money that individuals and businesses want to keep on hand to take care of
unexpected transactions, and the forgone earnings of holding financial assets in the form
of money rather than some other asset.

Control of the quantity of money is essential if its value is to be kept stable. Money's real
value can be measured only 1n terms of what 1t will buy. Therefore, its value varies
inversely with the general level of prices. Assuming a constant rate of use, if the volume
of money grows more rapidly than the rate at which the output of real goods and services
increases. prices will rise. This will happen because there will be more money than there
will be goods and services to spend it on at prevailing prices. But if, on the other hand.
growth in the supply of money does not keep pace with the economy's current
production, then prices will fall, the nations's labor force, factories, and other production
facilities will not be fully employed, or both.

Just how large the stock of money needs to be in order to handle the transactions of the
cconomy without exerting undue influence on the price level depends on how intensively
money is being used. Every transaction deposit balance and every dollar bill is part of
somebody's spendable funds at any given time, ready to move to other owners as
transactions take place. Some holders spend money quickly after they get it, making these
funds available for other uses. Others, however, hold money for longer periods.
Obviously, when some money remains idle, a larger total is needed to accomplish any
given volume of transactions.

Who Creates Money?

Changes in the quantity of money may originate with actions of the Federal Reserve
System (the central bank), depository institutions (principally commercial banks). or the
public. The major control, however, rests with the central bank.

The actual process of money creation takes place primarily in banks.(1) As noted earlier.
checkable liabilities of banks are money. These liabilities are customers' accounts. They
increase when customers deposit currency and checks and when the proceeds of loans
made by the banks are credited to borrowers' accounts.

In the absence of legal reserve requirements, banks can build up deposits by increasing
loans and investments so long as they keep enough currency on hand to redeem whatever
amounts the holders of deposits want to convert into currency. This unique attribute of
the banking business was discovered many centuries ago.

It started with goldsmiths. As early bankers, they initially provided safekeeping services.
making a profit from vault storage fees for gold and coins deposited with them. People
would redeem their "deposit receipts” whenever they needed gold or coins to purchase
something, and physically take the gold or coins to the seller who, in turn. would deposit
them for safekeeping, often with the same banker. Everyone soon found that it was a lot




easier simply to use the deposit receipts directly as a means of payment. These receipts,
which became known as notes. were acceptable as money since whoever held them could
go to the banker and exchange them for metallic money.

Then, bankers discovered that they could make loans merely by giving their promises to
pay. or bank notes. to borrowers. In this way. banks began to create money. More notes
could be issued than the gold and coin on hand because only a portion of the notes
outstanding would be presented for payment at any one time. Enough metallic money had
to be kept on hand. of course. to redeem whatever volume of notes was presented for
payment.

Transaction deposits are the modern counterpart of bank notes. It was a small step from
printing notes to making book entries crediting deposits of borrowers, which the
borrowers in turn could "spend” by writing checks, thereby "printing” their own money.

What Limits the Amount of Money Banks Can Create?

If deposit money can be created so easily, what is to prevent banks from making too
much - more than sufficient to keep the nation's productive resources fully employed
without price inflation? Like its predecessor, the modern bank must keep available, to
make payment on demand. a considerable amount of currency and funds on deposit with
the central bank. The bank must be prepared to convert deposit money into currency for
those depositors who request currency. It must make remittance on checks written by
depositors and presented for payment by other banks (settle adverse clearings). Finally, it
must maintain legally required reserves, in the form of vault cash and/or balances at its
Federal Reserve Bank, equal to a prescribed percentage of its deposits.

The public's demand for currency varies greatly, but generally follows a seasonal pattern
that is quite predictable. The effects on bank funds of these variations in the amount of
currency held by the public usually are offset by the central bank, which replaces the
reserves absorbed by currency withdrawals from banks. (Just how this is done will be
explained later.) For all banks taken together, there is no net drain of funds through
clearings. A check drawn on one bank normally will be deposited to the credit of another
account, if not in the same bank, then in some other bank.

These operating needs influence the minimum amount of reserves an individual bank will
hold voluntarily. However, as long as this minimum amount is less than what is legally
required. operating needs are of relatively minor importance as a restraint on aggregate
deposit expansion In the banking system. Such expansion cannot continue beyond the
point where the amount of reserves that all banks have is just sufficient to satisty legal
requirements under our "fractional reserve” system. For example. if reserves of 20
percent were required. deposits could expand only until they were five times as large as
reserves. Reserves of $10 million could support deposits of $50 million. The lower the
percentage requirement, the greater the deposit expansion that can be supported by each
additional reserve dollar. Thus, the legal reserve ratio together with the dollar amount of
bank reserves are the factors that set the upper limit to money creation.
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What Are Bank Reserves?

Currency held in bank vaults may be counted as legal reserves as well as deposits
(reserve balances) at the Iederal Reserve Banks. Both are equally acceptable in
satisfaction of reserve requirements. A bank can always obtain reserve balances by
sending currency to its Reserve Bank and can obtain currency by drawing on its reserve
balance. Because either can be used to support a much larger volume of deposit liabilities
of banks, currency in circulation and reserve balances together are often referred to as
"high-powered money" or the "monetary base." Reserve balances and vault cash in
banks. however, are not counted as part of the money stock held by the public.

For individual banks. reserve accounts also serve as working balances.(2) Banks may
increase the balances in their reserve accounts by depositing checks and proceeds from
electronic funds transfers as well as currency. Or they may draw down these balances by
writing checks on them or by authorizing a debit to them in payment for currency,
customers' checks. or other funds transfers.

Although reserve accounts are used as working balances, each bank must maintain, on
the average for the relevant reserve maintenance period. reserve balances at their Reserve
Bank and vault cash which together are equal to its required reserves, as determined by
the amount of its deposits in the reserve computation period.

Where Do Bank Reserves Come From?

Increases or decreases in bank reserves can result from a number of tactors discussed
later in this booklet. From the standpoint of money creation, however, the essential point
is that the reserves of banks are, for the most part, liabilities of the Federal Reserve
Banks, and net changes in them are largely determined by actions of the Federal Reserve
System. Thus, the Federal Reserve. through its ability to vary both the total volume of
reserves and the required ratio of reserves to deposit habilities, intfluences banks'
decisions with respect to their assets and deposits. One of the major responsibilities of the
Federal Reserve System is to provide the total amount of reserves consistent with the
monetary needs of the economy at reasonably stable prices. Such actions take into
consideration, of course, any changes in the pace at which money is being used and
changes in the public's demand for cash balances.

The reader should be mindful that deposits and reserves tend to expand simultaneously
and that the Federal Reserve's control often is exerted through the market place as
individual banks find it either cheaper or more expensive to obtain their required
rescrves, depending on the willingness of the Fed to support the current rate of credit and
deposit expansion. ‘

While an individual bank can obtain reserves by bidding them away from other banks.
this cannot be done by the banking system as a whole. Except for reserves borrowed
temporarily from the Federal Reserve's discount window, as is shown later, the supply of
reserves in the banking system is controlled by the Federal Reserve.




Moreover, a given increase in bank reserves 1s not necessarily accompanied by an
expansion in money equal to the theoretical potential based on the required ratio of
reserves to deposits. What happens to the quantity of money will vary, depending upon
the reactions of the banks and the public. A number of slippages may occur. What
amount of reserves will be drained into the public's currency holdings? To what extent
will the increase in total reserves remain unused as excess reserves? How much will be
absorbed by deposits or other liabilities not defined as money but against which banks
might also have to hold reserves? How sensitive are the banks to policy actions of the
central bank? The significance of these questions will be discussed later in this booklet.
The answers indicate why changes in the money supply may be ditferent than expected or
may respond to policy action only after considerable time has elapsed.

In the succeeding pages. the effects of various transactions on the quantity of money are
described and illustrated. The basic working tool is the "T" account, which provides a
simple means of tracing. step by step, the effects of these transactions on both the asset
and liability sides of bank balance sheets. Changes in asset items are entered on the left
half of the "T" and changes in liabilities on the right half. For any one transaction, of
course, there must be at least two entries in order to maintain the equality of assets and
liabilities.

| 1 order 1o describe the money-creation process as simply 4s possible, the term "bank” used n this booklet should be understood to
encompass all depository institutions. Since the Depository Institutions Deregulation and Monetary Control Act of 1980, all depository
instititions have been permitted to offer interest bearing transaction accounts to certain customers. Transactian accounts {interest bearing as
well as demand depesits on which pavment of interest 1s still legally prombited) at all depository institutions are subject to the reserve

requirements sct by the Federal Reserve. Thus all such institutions, not just commercial banks, have the potential for creating money back

2 Part of an individual bank's reserve account niay represent its reserve balance used to meet its reserve requirements while another part may be

its required clearing balance on wlich earnings credits are generated to pay for Federal Reserve Bank services hcj(;l}

Bank Deposits - How They Expand or Contract

Let us assume that expansion in the money stock is desired by the Federal Reserve to
achieve its policy objectives, One way the central bank can initiate such an expansion is
through purchases of securities in the open market. Payment for the securities adds to
bank reserves. Such purchases (and sales) are called "open market operations."

How do open market purchases add to bank reserves and deposits? Suppose the Federal
Reserve System, through its trading desk at the Federal Reserve Bank of New York, buys
$10.000 of Treasury bills from a dealer in U. S. government securities.{3) In today's
world ot computerized financial transactions, the Federal Reserve Bank pays for the
securities with an "telectronic” check drawn on itself.(4) Via its "Fedwire" transfer
network, the Federal Reserve notifies the dealer's designated bank (Bank A) that payment
for the securities should be credited to (deposited in) the dealer's account at Bank A. At
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the same time, Bank A's reserve account at the Federal Reserve is credited for the amount
of the securitics purchase. The Federal Reserve System has added $10,000 of securities to
its assets, which it has paid for, in effect, by creating a liability on itself in the form of
bank reserve balances. These reserves on Bank A's books are matched by $10,000 of the
dealer's deposits that did not exist before. See i//

ion 1.
How the Multiple Expansion Process Works

If the process ended here, there would be no "multiple” expansion, i.e.. deposits and bank
reserves would have changed by the same amount. However. banks are required to
maintain reserves equal to only a fraction of their deposits. Reserves in excess of this
amount may be used to increase earning assets - loans and investments. Unused or excess
reserves earn no interest. Under current regulations, the reserve requirement against most
transaction accounts is 10 percent.(5) Assuming, for simplicity. a uniform 10 percent
reserve requirement against all transaction deposits, and further assuming that all banks
attempt to remain fully invested, we can now trace the process ot expansion in deposits
which can take place on the basis of the additional reserves provided by the Federal
Reserve System's purchase of U. S. government securities.

The expansion process may or may not begin with Bank A, depending on what the dealer
does with the money received from the sale ot securities. If the dealer immediately writes
checks for $10,000 and all of them are deposited in other banks, Bank A loses both
deposits and reserves and shows no net change as a result of the System's open market
purchase. However, other banks have received them. Most likely, a part of the initial
deposit will remain with Bank A, and a part will be shifted to other banks as the dealer's
checks clear.

It does not really matter where this money is at any given time. The important fact is that
these deposits do not disappear. They are in some deposit accounts at all times. All banks
together have $10.000 of deposits and reserves that they did not have before. However,
they are not required to keep $10,000 of reserves against the $10,000 of deposits. All they
need to retain, under a 10 percent reserve requirement, is $1000. The remaining $9,000 is
"excess reserves.” This amount can be loaned or invested. See illustration 2.

It business is active, the banks with excess reserves probably will have opportunities to
loan the $9.000. Of course, they do not really pay out loans trom the money they receive
as deposits. If they did this. no additional money would be created. What they do when
they make loans is to accept promissory notes in exchange for credits to the borrowers'
transaction accounts. Loans (assets) and deposits (liabilities) both rise by $9,000.
Reserves are unchanged by the loan transactions. But the deposit credits constitute new
additions to the total deposits of the banking system. See i/lusiration 3.

-~y .
I Dollar amounts used 1 the various 1Hustrations do not necessarily bear any resemblance to actual transactions. For example, open market

operations typically are conducted with many dealers and in aniounts totaling several billion dollars hZ}C_}\;
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4lndceds many transactions today are accomplished through an electromc transfer of funds between accounts rather than through issuance of a

paper check. Apart from the time of posting, the accounting entries are the same whether a transfer 1s made with a paper check or

electronically. The term “check,” therefure, 1s used for both types of transfers bggll

SFor each bank, the reserve reguirentent 13 3 percent on a specified base amonnt of transaction accounts and 10 percent on the amount above

this base. Imitiatly, the Monetary Control Act set this base amount - called the “low reserve tranche” - at $25 nullion, and provided for 1t to
change annually 1n hine with the growth 1 transaction deposits natienally The low rese

e tranche was $41 1 mithon 1n 1991 and $42 2 mithon

In 1992, The Garn-St. Germain Act of 1982 further modified these requurements by exempting the first $2 nithon of reservable Habilities from
reserve requirements. Like ihe Jow reserve tranche, the exempt tevel 1s adsted each vear to reflect growth m reservable liabilities. The exempt

level was $3.4 unthon n 1991 and $3 6 mithon in 1992 bid\

Deposit Expansion

1 . When the Federal Reserve Bank purchases government securities, bank reserves

increase. This happens because the seller of the securities receives payment through a
credit to a designated deposit account at a bank (Bank A) which the Federal Reserve

effects by crediting the reserve account of Bank A.

FR BANK ) BANK A

’A’ssvets o Liabﬂiﬁes - " ASSéfS - Liabilities
US gowvt Reserve acct. Reserves with Customer
securities.. +10.000  Bank A.. +10.000 IFR Banks.. +10,000 deposit.. +10,000

The customer deposit at Bank A likely will be transferred, in part, to other banks and

Total reserves gained from new
2 .As a result, all banks taken deposits.......10.000
less: required against new deposits (at 10%)...
1,000
equals: Excessreserves . ................
9.000

together
now have "excess" reserves on which
deposit expansion can take place.
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3 . Expansion takes place only if the banks that hold these excess reserves (Stage 1

banks) increase their loans or investments. Loans are made by crediting the borrower's
account, i.e., by creating additional deposit money. back

STAGE I BANKS
Assets -+ - Liabilities
Loans....... +9,000 Borrower deposits.... +9,000

This is the beginning of the deposit expansion process. In the first stage of the process.
total loans and deposits of the banks rise by an amount equal to the excess reserves
existing before any loans were made (90 percent of the initial deposit increase). At the
end of Stage 1. deposits have risen a total of $19.000 (the initial $10,000 provided by the
Federal Reserve's action plus the $9.000 in deposits created by Stage | banks). See
illusiration 4. However, only $900 (10 percent of $9000) of excess reserves have been
absorbed by the additional deposit growth at Stage 1 banks. See i/lustration 3.

The lending banks. however, do not expect to retain the deposits they create through their
loan operations. Borrowers write checks that probably will be deposited in other banks.
As these checks move through the collection process, the Federal Reserve Banks debit
the reserve accounts of the paying banks (Stage | banks) and credit those of the receiving
banks. See {/{ustration 0.

Whether Stage | banks actually do lose the deposits to other banks or whether any or all
of the borrowers' checks are redeposited in these same banks makes no difference in the
expansion process. If the lending banks expect to lose these deposits - and an equal
amount of reserves - as the borrowers' checks are paid, they will not lend more than their
excess reserves. Like the original $10,000 deposit, the loan-credited deposits may be
transterred to other banks, but they remain somewhere in the banking system. Whichever
banks receive them also acquire equal amounts of reserves, of which all but 10 percent
will be "excess."

Assuming that the banks holding the $9.000 of deposits created in Stage 1 in turn make
loans equal to their excess reserves, then loans and deposits will rise by a further $8,100
in the second stage of expansion. This process can continue until deposits have risen to
the point where all the reserves provided by the initial purchase of government securities
by the Federal Reserve System are just sutficient to satisfy reserve requirements against
the newly created deposits.(See pages/() and 11.)

The individual bank, of course. 1s not concerned as to the stages of expansion in which it
may be participating. Inflows and outflows of deposits occur continuously. Any deposit
received 1s new money, regardless of its ultimate source. But if bank policy is to make
loans and investments equal to whatever reserves are in excess of legal requirements, the
expansion process will be carried on.
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How Much Can Deposits Expand in the Banking System?

The total amount of expansion that can take place 1s illustrated on page I |. Carried
through to theoretical limits. the initial $10,000 ot reserves distributed within the banking
system gives rise to an expansion of $90.000 in bank credit (loans and investments) and
supports a total of $100,000 in new deposits under a 10 percent reserve requirement. The
deposit expansion factor for a given amount of new reserves is thus the reciprocal of the

the initial injection. The multiple expansion is possible because the banks as a group are
like one large bank in which checks drawn against borrowers' deposits result in credits to
accounts of other depositors, with no net change in the total reserves.

Expansion through Bank Investments

Deposit expansion can proceed from investments as well as loans. Suppose that the
demand for loans at some Stage | banks is slack. These banks would then probably
purchase securities. If the sellers of the securities were customers. the banks would make
payment by crediting the customers' transaction accounts, deposit liabilities would rise
just as if loans had been made. More likely, these banks would purchase the securities
through dealers. paying for them with checks on themselves or on their reserve accounts.
These checks would be deposited in the sellers' banks. In either case, the net effects on
the banking system are identical with those resulting from loan operations.

4 As a result of the process so far. total assets and total liabilities of all banks together
have risen 19.000. back

ALL BANKS

Assets * Liabilities
Reserves with F. R. Banks...+10,000 Deposits: Initial. . . .+10,000
Loans................. +9,000 Stage !l ......... +9.000
Total ........... .. .. .. +19.000 Total........... +19,000

5 Excess reserves have been reduced by the amount required against the deposits created
by the loans made in Stage |. back

Total reserves gained from initial deposits. . . . 10,000

less: Required against initial deposits .. ... ... -1,000
less: Required against Stage | requirements . . .. -900
equals: Excess reserves. ................... 8,100




Why do these banks stop increasing their loans
and deposits when they still have excess reserves?

6 ...because borrowers write checks on their accounts at the lending banks. As these
checks are deposited in the payees' banks and cleared, the deposits created by Stage |
loans and an equal amount of reserves may be transferred to other banks. back

STAGLE | BANKS

Assets Liabilities
Reserves with F. R. Banks . -9000 Borrower deposits . . . -9,000
(matched under FR bank (shown as additions to
liabilities) other bank deposits)

FEDERAL RESERVE BANK

Assets Liabilities

Reserve accounts: Stage | banks . -

9.000

Otherbanks. . .............. .
+9.000
OTHER BANKS
Assets Liabilities
Reserves with F. R. Banks . . »
= s o 1

19.000 Deposits . ... .. .. £9.000

Deposit expansion has just begun!

Page 10.

7Expzmsi0n continues as the banks that have excess reserves increase their loans by that
amount. crediting borrowers' deposit accounts in the process, thus creating still more
money.

" STAGE 2 BANKS
Assets Liabilities
Loans........ + 8100 Borrower deposits . . . +8,100
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8Now the banking system's assets and liabilities have risen by 27,100.

 ALL BANKS

Assets Liabilities

Reserves with F. R. Banks . +10,000 Deposits: Initial . .. . +10.000
Loans: Stage | ........ ... +9.000 Stage 1 ........... +9.000
Stage 2. ............... + 8,100 Stage2........... +8.100
Total. ... ... ..., +27,000 Total ............ +27.000

9 But there are still 7,290 of excess reserves in the banking system.

Total reserves gained from initial deposits . . . .. 10.000

less: Required against initial deposits . -1.000

less: Required against Stage | deposits . -900

less: Required against Stage 2 deposits . -810 ... 2,710

equals: Excessreserves .. ... oL 7.290 --> to Stage 3 banks

1 O As borrowers make payments, these reserves will be further dispersed, and the

process can continue through many more stages, in progressively smaller increments,
until the entire 10,000 of reserves have been absorbed by deposit growth. As is apparent
from the summary table on page | |, more than two-thirds of the deposit expansion
potential is reached after the first ten stages.

It should be understood that the stages of expansion occur neither simultaneously nor in
the sequence described above. Some banks use their reserves incompletely or only afier a
considerable time lag, while others expand assets on the basis of expected reserve
growth.

The process is, in fact, continuous and may never reach its theoretical limits.

End page 10. back

Page | 1.

Thus through stage after stage of expansion,
"money" can grow to a total of 10 times the new
reserves supplied to the banking system....
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Reserves
provided
Exp. Stage |
Stage2
Stage 3
Stage 4
Stage 5
Stage 6
Stage 7
Stage 8
Stage 9
Stage 10

Stage 20

Final Stage

Total

10,000

10.000
10,000
10,000
10,000
10,000
10.000
10.000
10,000
10.000
10,000

10.000

10,000

Reserves

(Required)

1,000

1900
2,710
3,439
4,095
4,686
5,217
5,695
6,126
6,513
6.862

8.906

10,000

(Excess)

9.000

8.100
7,290
6,561
5.905
5,314
4,783
4,305
3.874
3.487
3.138

1,094

 Liabilities |

[Loans and
Investments

9.000
17.100
24,390
30,951
36,856
42,170
46,953
51,258
55,132
58.619

79.058

90,000

...as the new deposits created by loans
at each stage are added to those created at all
earlier stages and those supplied by the initial
reserve-creating action.
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Deposits

10,000

19,000
27.100
34.390
40,951
46,856
52,170
56,953
61,258
65,132
68.619

89.058

100,000
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End page I'1. back

Page 12.
How Open Market Sales Reduce bank Reserves and Deposits

Now suppose some reduction in the amount of money is desired. Normally this would
reflect temporary or seasonal reductions in activity to be financed since, on a year-to-year
basis, a growing economy needs at least some monetary expansion. Just as purchases of
government securities by the Federal Reserve System can provide the basis for deposit
expansion by adding to bank reserves, sales of securities by the Federal Reserve System
reduce the money stock by absorbing bank reserves. The process is essentially the reverse
of the expansion steps just described.

Suppose the Federal Reserve System sells $10,000 of Treasury bills to a U.S. government
securities dealer and receives in payment an "electronic” check drawn on Bank A. As this
payment is made, Bank A's reserve account at a Federal Reserve Bank is reduced by
$10.000. As a result, the Federal Reserve System's holdings of securities and the reserve
accounts of banks are both reduced $10,000. The $10.000 reduction in Bank A's depost
liabilities constitutes a decline in the money stock. See illustration 1 1.

Contraction Also Is a Cumulative Process
While Bank A may have regained part of the initial reduction in deposits from other

banks as a result of interbank deposit flows, all banks taken together have $10,000 less in
both deposits and reserves than they had before the Federal Reserve's sales of securities.
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The amount of reserves freed by the decline in deposits, however, 1s only $1,000 (10
percent of $10.000). Unless the banks that lose the reserves and deposits had excess
they may borrow from the Federal Reserve Banks to cover this deficiency temporarily.
sooner or later the banks will have to obtain the necessary reserves in some other way or
reduce their needs for reserves.

One way for a bank to obtain the reserves it needs 1s by selling securities. But, as the
buyers of the securities pay for them with funds in their deposit accounts in the same or
other banks, the net result is a $9.000 decline in securities and deposits at all banks. See
tiorr 1 3. At the end of Stage | of the contraction process, deposits have been
reduced by a total of $19.000 (the initial $10,000 resulting from the Federal Reserve's
action plus the $9.000 in deposits extinguished by securities sales of Stage 1 banks). See
illusiraiion 4.

However, there is now a reserve deficiency of $8.100 at banks whose depositors drew
down their accounts to purchase the securities from Stage 1 banks. As the new group of
reserve-deficient banks, in turn, makes up this deficiency by selling securities or reducing
loans, further deposit contraction takes place.

Thus, contraction proceeds through reductions in deposits and loans or investments in
one stage after another until total deposits have been reduced to the point where the
smaller volume of reserves is adequate to support them. The contraction multiple is the
same as that which applies in the case of expansion. Under a 10 percent reserve
requirement, a $10.000 reduction in reserves would ultimately entail reductions of
$100,000 in deposits and $90,000 in loans and investments.

As in the case of deposit expansion, contraction of bank deposits may take place as a
result of either sales of securities or reductions of loans. While some adjustments of both
kinds undoubtedly would be made, the initial impact probably would be reflected in sales
of government securities. Most types of outstanding loans cannot be called for payment
prior to their due dates. But the bank may cease to make new loans or refuse to renew
outstanding ones to replace those currently maturing. Thus, deposits built up by
borrowers for the purpose of loan retirement would be extinguished as loans were repaid.

There 1s one important difference between the expansion and contraction processes.
When the Federal Reserve System adds to bank reserves, expansion of credit and deposits
may take place up to the limits permitted by the minimum reserve ratio that banks are
required to maintain. But when the System acts to reduce the amount of bank reserves,
contraction of credit and deposits must take place (except to the extent that existing
excess reserve balances and/or surplus vault cash are utilized) to the point where the
required ratio of reserves to deposits 1s restored. But the significance ot this difference
should not be overemphasized. Because excess reserve balances do not earn interest,
there 1s a strong incentive to convert them into earning assets (loans and investments).

End of page 12. forward
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Page 13.

Deposit Contraction

1 1 When the Federal Reserve Bank sells government securities, bank reserves decline.
"This happens because the buyer of the securities makes payment through a debit to a
designated deposit account at a bank (Bank A). with the transfer of funds being effected
by a debit to Bank A's reserve account at the Federal Reserve Bank. back

.~ FEDERAL RESERVEBANK ~ BANKA
Assets Liabilities Assets Liabilities
U.S govt Reserve Accts. Reserves with Customer

securities....-10,000  Bank A....-10.000 F.R. Banks....-10,000 deposts.....-10,000

This reduction in the customer deposit at Bank A may be spread
among a number of banks through interbank deposit flows.

1 2 The loss of reserves means that all banks taken together now have a reserve
deficiency. back

Total reserves lost from deposit withdrawal . ... ...... ... 10,000
less: Reserves freed by deposit decline(10%). ............ 1,000
equals: Deficiency in reserves against remaining deposits . . 9,000

Contraction - Stage 1

1 3 The banks with the reserve deficiencies (Stage 1 banks) can sell government
securities to acquire reserves, but this causes a decline 1n the deposits and reserves of the
buyers' banks. back

STAGE | BANKS
Assets Liabilities
U.S.government securities.. .-
9.000

Reserves with F.R.
Banks..+9,000



" FEDERAL RESERVE BANK
Assets Liabilities

Reserve Accounts:
Stage 1 banks........ +9.000

Other banks............ -9.000
OTHER BANKS -
Assets Liabilities
Reserves with F.R. Banks . . - N ] ‘
9.000 Deposits . ... -9.000

1 4 As a result of the process so far, assets and total deposits of all banks together have
declined 19.000. Stage | contraction has freed 900 of reserves, but there is still a reserve
deficiency of 8.100. back

ALL BANKS
Assets Liabilities

Reserves with F.R. Banks . . -10,000 .. Deposits:
" . Initial . ... ... -10,000
U.S. government securities . . -9,000 .
Total ~19.000 Stage 1...... -9.000
""" ’ Total .......-19.000

Further contraction must take place!

End of page 13. forward

Bank Reserves - How They Change

Money has been defined as the sum of transaction accounts in depository institutions, and
currency and travelers checks 1n the hands of the public. Currency is something almost
everyone uses every day. Therefore, when most people think of money, they think of
currency. Contrary to this popular impression, however, transaction deposits are the most
significant part of the money stock. People keep enough currency on hand to effect small
face-to-face transactions, but they write checks to cover most large expenditures. Most
businesses probably hold even smaller amounts of currency in relation to their total
transactions than do individuals.

Since the most important component of money is transaction deposits, and since these
deposits must be supported by reserves, the central bank's influence over money hinges
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on its control over the total amount of reserves and the conditions under which banks can
obtain them.

The preceding illustrations of the expansion and contraction processes have demonstrated
how the central bank. by purchasing and selling government securities, can deliberately
change aggregate bank reserves in order to affect deposits. But open market operations
are only one of a number of kinds of transactions or developments that cause changes in
reserves. Some changes originate from actions taken by the public, by the Treasury
Department, by the banks, or by foreign and international institutions. Other changes
arise from the service functions and operating needs of the Reserve Banks themselves.

The various factors that provide and absorb bank reserve balances. together with symbols
indicating the effects of these developments, are listed on the opposite page. This
tabulaton also indicates the nature of the balancing entries on the Federal Reserve's
books. (To the extent that the impact 1s absorbed by changes in banks' vault cash, the
Federal Reserve's books are unaffected.)

Independent Factors Versus Policy Action

It is apparent that bank reserves are atfected in several ways that are independent of the
control of the central bank. Most of these "independent” elements are changing more or
less continually. Sometimes their effects may last only a day or two before being reversed
automatically. This happens, for instance, when bad weather slows up the check
collection process, giving rise to an automatic increase in Federal Reserve credit in the
form of "float." Other influences. such as changes in the public's currency holdings, may
persist for longer periods of time.

Still other variations in bank reserves result solely from the mechanics of institutional
arrangements among the Treasury, the Federal Reserve Banks. and the depository
institutions. The Treasury, for example, keeps part of its operating cash balance on
deposit with banks. But virtually all disbursements are made from its balance in the
Reserve Banks. As is shown later, any buildup in balances at the Reserve Banks prior to
expenditure by the Treasury causes a dollar-for-dollar drain on bank reserves.

In contrast to these independent elements that atfect reserves are the policy actions taken
by the Federal Reserve System. The way System open market purchases and sales of
securities affect reserves has already been described. In addition. there are two other
ways 1n which the System can affect bank reserves and potential deposit volume directly;
first, through loans to depository institutions. and second. through changes in reserve
requirement percentages. A change in the required reserve ratio, of course. does not alter
the dollar volume of reserves directly but does change the amount of deposits that a given
amount of reserves can support.

Any change in reserves, regardless of its origin, has the same potential to atfect deposits.
Therefore, in order to achieve the net reserve effects consistent with its monetary policy
objectives, the Federal Reserve System continuously must take account of what the
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independent factors are doing to reserves and then, using its policy tools, offset or
supplement them as the situation may require.

By far the largest number and amount of the System's gross open market transactions are
undertaken to offset drains from or additions to bank reserves from non-Federal Reserve
sources that might otherwise cause abrupt changes in credit availability. In addition.
Federal Reserve purchases and/or sales of securities are made to provide the reserves
needed to support the rate of money growth consistent with monetary policy objectives.

In this section of the booklet. several kinds of transactions that can have important week-
to-week effects on bank reserves are traced in detail. Other factors that normally have
only a small influence are described briefly on page 35.

Factors Changing Reserve Balances -
Independent and Policy Actions

FEDERAL RESERVE BANKS

Assets Liabilities
Reserve
balances Other

Public actions

Increase in currency holdings............... - +

Decrease in currency holdings............. + -
Treasury, bank, and foreign actions

Increase 1n Treasury deposits in F.R, Banks...... - +

Decrease in Treasury deposits in F.R. Banks..... + -

Gold purchases (inflow) or increase in official N )
valuation®..

Gold sales (outflows)*....................... - +

Increase in SDR certiticates issued*.................... + -

Decrease in SDR certificates issued*.................. - +

Increase in Treasury currency N )
outstanding*...................

Decrease in Treasury currency ) .
outstanding™®...................

Increase in Ireasury cash holdings*......... - +

Decrease 1n Treasury cash holdings*......... + -

Increase in service-related balances/adjustments..... - +
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Decrease in service-related
balances/adjustments.......
Increase in foreign and other deposits in F.R.
Banks........
Decrease in foreign and other deposits in F.R.
Banks....
Federal Reserve actions
Purchases of Securities. ...
Sales of Securities........c..ccc.ooevviiinin,
Loans to depository institutions...........
Repayment of loans to depository institutions.........
Increase in Federal Reserve tloat..................
Decrease in Federal Reserve float......................

Increase in assets denominated in foreign currency

Increase in other
ltabilities™ * e

Decrease in other liabilities™* ...
Increase 1n capital accounts®* ...
Decrease 1n capital accounts™ ™ ...
Increase in reserve requirements.................

Decrease in reserve requirements................

ok ok

Kk ok
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* These factors represent assets and liabilities of the Treasury. Changes in them typically
affect reserve balances through a related change in the Federal Reserve Banks' liability
"Treasury deposits."

** Included 1n "Other Federal Reserve accounts” as described on page 35.

*** Effect on excess reserves. Total reserves are unchanged.

Note: To the extent that reserve changes are in the form of vault cash, Federal Reserve
accounts are not affected. back

Changes in the Amount of Currency Held by the Public

Changes in the amount of currency held by the public typically follow a fairly regular
intramonthly pattern. Major changes also occur over holiday periods and during the
Christmas shopping season - times when people find it convenient to keep more pocket
money on hand. (See chart.) The public acquires currency from banks by cashing checks.
(6) When deposits, which are fractional reserve money. are exchanged for currency,
which is 100 percent reserve money, the banking system experiences a net reserve drain.
Under the assumed 10 percent reserve requirement, a given amount of bank reserves can
support deposits ten times as great, but when drawn upon to meet currency demand, the
exchange is one to one. A $1 increase in currency uses up $1 of reserves.

Suppose a bank customer cashed a $100 check to obtain currency needed for a weekend
holiday. Bank deposits decline $100 because the customer pays for the currency with a
check on his or her transaction deposit; and the bank's currency (vault cash reserves) is
also reduced $100. See i/lusiration 135.

Now the bank has less currency. It may replenish its vault cash by ordering currency from
its Federal Reserve Bank - making payment by authorizing a charge to its reserve
account. On the Reserve Bank's books, the charge against the bank's reserve account is
offset by an increase in the liability item "Federal Reserve notes." See il{ustration 16. The
reserve Bank shipment to the bank might consist, at least in part, of U.S. coins rather than
Federal Reserve notes. All coins, as well as a small amount of paper currency still
outstanding but no longer issued, are obligations of the Treasury. To the extent that
shipments of cash to banks are in the form of coin, the offsetting entry on the Reserve
Bank's books 1s a decline in its asset item "coin."

The public now has the same volume of money as before. except that more is in the form
of currency and less 1s in the form of transaction deposits. Under a 10 percent reserve
requirement. the amount of reserves required against the $100 of deposits was only $10,
while a full $100 of reserves have been drained away by the disbursement of $100 in
currency. Thus. if the bank had no excess reserves, the $100 withdrawal in currency
causes a reserve deficiency of $90. Unless new reserves are provided from some other
source, bank assets and deposits will have to be reduced (according to the contraction
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process described on pages 12 and 13) by an additional $900. At that point, the reserve
deficiency caused by the cash withdrawal would be eliminated.

When Currency Returns to Banks, Reserves Rise

After holiday periods, currency returns to the banks. The customer who cashed a check to
cover anticipated cash expenditures may later redeposit any currency still held that's
beyond normal pocket money needs. Most of it probably will have changed hands. and 1t
will be deposited by operators of motels, gasoline stations, restaurants. and retail stores.
This process 1s exactly the reverse of the currency drain. except that the banks to which
currency is returned may not be the same banks that paid 1t out. But in the aggregate, the
banks gain reserves as 100 percent reserve money is converted back into fractional
reserve money.

When $100 of currency is returned to the banks, deposits and vault cash are increased.
See i/lustration 1 7. The banks can keep the currency as vault cash, which also counts as
reserves. More likely. the currency will be shipped to the Reserve Banks. The Reserve
Banks credit bank reserve accounts and reduce Federal Reserve note liabilities, See
itusiradion 18, Since only $10 must be held against the new $100 in deposits, $90 is
excess reserves and can give rise to $900 of additional deposits{7).

To avoid multiple contraction or expansion of deposit money merely because the public
wishes to change the composition of its money holdings. the effects of changes in the
public's currency holdings on bank reserves normally are offset by System open market
operations.

6 The same balance sheet entries apply whether the individual physically cashes a paper
check or obtains currency by withdrawing cash through an automatic teller machine. back

7Under current reserve accounting regulations. vault cash reserves are used to satisty
reserve requirements in a future maintenance period while reserve balances satisty
requirements in the current period. As a result, the impact on a bank's current reserve
position may differ from that shown unless the bank restores its vault cash position in the
current period via changes in its reserve balance. back

1 5 When a depositor cashes a check, both deposits and vault cash reserves decline.

DLl

BANK A
Assets Liabilities




Vault cash reserves . . -100 Deposits .. .. -100
(Required . . -10)
(Deficit .. .. 90)

1 6 If the bank replenishes its vault cash, its account at the Reserve Bank is drawn

down in exchange for notes issued by the Federal Reserve. back

FEDERAL RESERVE BANK

Assets Liabilities
Reserve accounts: Bank A . . . -
100
F.R.notes ... +100
Assets Liabilities
Vaultcash........ +100

Reserves with F.R. Banks . -100

1 7 When currency comes back to the banks, both deposits and vault cash reserves rise.

. ,
Pk,

BANK A
Assets Liabilities
Vault cash reserves . . +100 Deposits . ... +100
(Required . .. +10)
(Excess . ... +90)

1 8 If the currency is returned to the Federal reserve, reserve accounts are credited and

FEDERAL RESERVE BANK

Assets Liabilities
Reserve accounts: Bank A . .
+100
F.R. notes..... -100

[EVN
Q.
T




Assets Liabilities

Vault cash . .. .. -100
Reserves with F.R. Banks . ..
+100

Page 18

Changes in U.S. Treasury
Deposits in Federal Reserve
Banks |

Reserve accounts of depository institutions
constitute the bulk of the deposit liabilities
of the Federal Reserve System. Other
institutions, however, also maintain
balances in the Federal Reserve Banks -
mainly the U.S. Treasury, foreign central
banks. and international financial
institutions. In general, when these balances rise, bank reserves fall, and vice versa. This
occurs because the funds used by these agencies to build up their deposits in the Reserve
Banks ultimately come from deposits in banks. Conversely, recipients of payments from
these agencies normally deposit the funds in banks. Through the collection process these
banks recerve credit to their reserve accounts.

The most important nonbank depositor is the U.S. Treasury. Part of the Treasury's
operating cash balance is kept in the Federal Reserve Banks: the rest 1s held in depository
institutions all over the country, in so-called "Treasury tax and loan" (TT&L) note
accounts. (See chart.) Disbursements by the Treasury, however, are made against its
balances at the Federal Reserve. Thus, transfers from banks to Federal Reserve Banks are
made through regularly scheduled "calls" on TT&L balances to assure that sufficient
funds are available to cover Treasury checks as they are presented for payment. (8)
Bank Reserves Decline as the Treasury's Deposits at the Reserve Banks
Increase

Calls on TT&L note accounts drain reserves from the banks by the full amount of the
transfer as funds move from the TT&L balances (via charges to bank reserve accounts) to
Treasury balances at the Reserve Banks. Because reserves are not required against TT&L
note accounts, these transfers do not reduce required reserves.(9)




Suppose a Treasury call payable by Bank A amounts to $1,000. The Federal Reserve
Banks are authorized to transfer the amount of the Treasury call from Bank A's reserve
account at the Federal Reserve to the account of the U.S. Treasury at the Federal Reserve.
As a result of the transfer. both reserves and TT&L note balances of the bank are
reduced. On the books of the Reserve Bank, bank reserves decline and Treasury deposits
rise. See illustraiion 19.'This withdrawal of Treasury funds will cause a reserve
deficiency of $1.000 since no reserves are released by the decline in TT&L note accounts
at depository institutions.

Bank Reserves Rise as the Treasury's Deposits at the Reserve Banks
Decline

As the Treasury makes expenditures. checks drawn on its balances in the Reserve Banks
are paid to the public, and these funds find their way back to banks in the form of
deposits. The banks receive reserve credit equal to the full amount of these deposits
although the corresponding increase in their required reserves is only 10 percent of this
amount.

Suppose a government emplovee deposits a $1,000 expense check in Bank A. The bank
sends the check to its Federal Reserve Bank for collection. The Reserve Bank then credits
Bank A's reserve account and charges the Treasury's account. As a result, the bank gains
both reserves and deposits. While there is no change in the assets or total liabilities of the
Reserve Banks, the funds drawn away from the Treasury's balances have been shifted to
bank reserve accounts. See illusiration 20.

One of the objectives of the TT&L note program, which requires depository institutions
that want to hold Treasury funds for more than one day to pay interest on them, 1s to
allow the Treasury to hold its balance at the Reserve Banks to the minimum consistent
with current payment needs. By maintaining a fairly constant balance, large drains from
or additions to bank reserves from wide swings in the Treasury's balance that would
require extensive offsetting open market operations can be avoided. Nevertheless, there
are still periods when these fluctuations have large reserve effects. In 1991, for example.
week-to-week changes in Treasury deposits at the Reserve Banks averaged only $56
million. but ranged from -$4.15 billion to +$8.57 billion.

8When the Treasury's balance at the Federal Reserve rises above expected payment
needs. the Treasury may place the excess funds in TT&L note accounts through a "direct
investment." The accounting entries are the same. but of opposite signs. as those shown -
when funds are transferred from TT&L note accounts to Treasury deposits at the Fed.
back

9Tax payments received by institutions designated as Federal tax depositories initially are
credited to reservable demand deposits due to the U.S. government. Because such tax
payments typically come from reservable transaction accounts, required reserves are not
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materially atfected on this day. On the next business day, however, when these funds are
placed either in a nonreservable note account or remitted to the Federal Reserve for credit

End page 18. forward

Page 19.

1 9 When the Treasury builds up its deposits at the Federal Reserve through "calls" on
TT&L note balances. reserve accounts are reduced. back

" PEDERAL RESERVE BANK
Assets Liabilities

Reserve accounts: Bank A . . -
1.000
U.S. Treasury deposits . . +1.000

Assets Liabilities
Reserves with F.R. Banks . . - Treasury tax and loan note
1,000 account
’ ..-1.000

(Required . ... ()
(Deficit . . 1.000)

20 Checks written on the Treasury's account at the Federal Reserve Bank are deposited

in banks. As these are collected, banks receive credit to their reserve accounts at the
Federal Reserve Banks. back

FEDERAL RESERVE BANK

Assets Liabilities
Reserve accounts: Bank A ..
+1.000
U.S. Treasury deposits . . . -1.000
BANK A .
Assets Liabilities
Reserves with F.R. Banks . . Private deposits . . +1,000
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+1.000

(Required . . . +100)
(Excess . .. .. +900)

Changes in Federal Reserve Float

A large proportion of checks drawn on banks and deposited in other banks is cleared
(collected) through the Federal Reserve Banks. Some of these checks are credited
immediately to the reserve accounts of the depositing banks and are collected the same
day by debiting the reserve accounts of the banks on which the checks are drawn. All
checks are credited to the accounts of the depositing banks according to availability
schedules related to the time it normally takes the Federal Reserve to collect the checks,
but rarely more than two business days after they are received at the Reserve Banks. even
though they may not yet have been collected due to processing. transportation, or other
delays.

The reserve credit given for checks not vet collected is included in Federal Reserve
"float."(10) On the books of the Federal Reserve Banks, balance sheet float, or statement
float as it is sometimes called, is the difference between the asset account "items in
process of collection," and the liability account "deferred credit items." Statement float is
usually positive since it is more often the case that reserve credit is given before the
checks are actually collected than the other way around.

Published data on Federal Reserve float are based on a "reserves-factor" framework
rather than a balance sheet accounting framework. As published, Federal Reserve float
includes statement float, as defined above, as well as float-related "as-of"
adjustments.(1 1) These adjustments represent corrections for errors that arise in
processing transactions related to Federal Reserve priced services. As-of adjustments do
not change the balance sheets of either the Federal Reserve Banks or an individual bank.
Rather they are corrections to the bank's reserve position, thereby affecting the

calculation of whether or not the bank meets its reserve requirements.

An Increase in Federal Reserve Float Increases Bank Reserves

As float rises, total bank reserves rise by the same amount. For example. suppose Bank A
receives checks totaling $100 drawn on Banks B. C, and D. all in distant cities. Bank A
increases the accounts of its depositors $100. and sends the items to a Federal Reserve
Bank for collection. Upon receipt of the checks. the Reserve Bank increases its own asset
account "items in process of collection,” and increases its liability account "deferred
credit items" (checks and other items not yet credited to the sending bank's reserve




accounts). As long as these two accounts
move together. there is no change in float
or in total reserves from this source. See
illustration 21.

On the next business day (assuming Banks

B. C. and D are one-day deferred
availability points), the Reserve Bank pays Bank A. The Reserve Bank's "deferred credit
items" account is reduced. and Bank A's reserve account is increased $100. If these items
actually take more than one business day to collect so that "items in process of
collection” are not reduced that day. the credit to Bank A represents an addition to total
bank reserves since the reserve accounts of Banks B. C. and D will not have been
commensurately reduced.(12) See illustration 22.

A Decline in Federal Reserve Float Reduces Bank Reserves

Only when the checks are actually collected from Banks B, C. and D does the float
involved in the above example disappear - "items in process of collection” of the Reserve
Bank decline as the reserve accounts of Banks B. C. and D are reduced. See illustration
2J.
On an annual average basis, Federal Reserve float declined dramatically from 1979
through 1984, in part reflecting actions taken to implement provisions of the Monetary
Control Act that directed the Federal Reserve to reduce and price float. (See chart.) Since
1984, Federal Reserve float has been fairly stable on an annual average basis. but often
fluctuates sharply over short periods. From the standpoint of the effect on bank reserves,
the significant aspect of float is not that it exists but that its volume changes in a difficult-
to-predict way. Float can increase unexpectedly. for example, if weather conditions
ground planes transporting checks to paying banks for collection. However, such periods
typically are followed by ones where actual collections exceed new items being recerved
for collection. Thus. reserves gained from float expansion usually are quite temporary.

) ‘ ey
I Fasof adpistments also are used as one means of pricing foat, as discussed on PP = 2, and for nonfloot related corrections, as

discussed on PALC Zﬂ bacﬁ

[ 21f the checks recerved from Bank A had been erroneonsly assigned a two-day deferred availabilit then neither statement float nor reserves
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2 1 When a bank receives deposits in the form of checks drawn on other banks, it can
send them to the Federal Reserve Bank for collection. (Required reserves are not atfected
immediately because requirements apply to net transaction accounts, 1.e., total transaction
accounts minus both cash items in process of collection and deposits due from domestic
depository institutions.) back

FEDERAL RESERVE BANK

Assets Liabilities

fems i process oF collection - peferred credit items . +100
BANK A
Assets Liabilities
Cash items in process of collection . . +100 Deposits ... .. .. +100

22 If the reserve account of the payee bank is credited before the reserve accounts of
the paying banks are debited, total reserves increase. back

FEDERAL RESERVE BANK
Assets | Liabilities
Deferred credit items . . -100
Reserve account: Bank A .. +100
BANK A
Assets | ” Liabiﬁties

Cash items in process of collection . . -
100

Reserves with F.R. Banks . .. +100
(Required . ... +10)
(Excess. .. ... +90)

23 But upon actual collection of the items, accounts of the paying banks are charged.
and total reserves decline. back o

FEDERAL RESERVE BANK

Assets Liabilities

[tems in process Reserve accounts:
of collection. . . ... -100 Banks B.C,and D . .. .. -100
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BANK B. C.and D

Assets Liabilities
Reserves with F.R.Banks . . -100 Deposits . ... .. -100
(Required . .. -10)
(Deficit ... . 90)

Page 22.

Changes in Service-Related Balances and Adjustments

In order to foster a safe and efficient payments system. the Federal Reserve offers banks a
variety of payments services. Prior to passage of the Monetary Control Act in 1980, the
Federal Reserve offered its services free, but only to banks that were members of the
Federal Reserve System. The Monetary Control Act directed the Federal Reserve to offer
its services to all depository institutions, to charge for these services. and to reduce and
price Federal Reserve float.(13) Except for float. all services covered by the Act were
priced by the end of 1982. Implementation of float pricing essentially was completed in
1983.

The advent of Federal reserve priced services led to several changes that affect the use of
funds in banks' reserve accounts. As a result. only part of the total balances in bank
reserve accounts is identified as "reserve balances" available to meet reserve
requirements. Other balances held in reserve accounts represent "service-related balances
and adjustments (to compensate for float)." Service-related balances are "required
clearing balances" held by banks that use Federal Reserve services while "adjustments”
represent balances held by banks that pay for float with as-of adjustments.

An Increase in Required Clearing Balances Reduces Reserve Balances

Procedures for establishing and maintaining clearing balances were approved by the
Board of Governors of the Federal Reserve System in February of 1981. A bank may be
required to hold a clearing balance if it has no required reserve balance or if its required
reserve balance (held 10 satisfy reserve requirements) is not large enough to handle its
volume of clearings. Typically a bank holds both reserve balances and required clearing
balances in the same reserve account. Thus, as required clearing balances are established
or increased, the amount of funds in reserve accounts identified as reserve balances
declines.

Suppose Bank A wants to use Federal Reserve services but has a reserve balance
requirement that is less than its expected operating needs. With its Reserve Bank. it is
determined that Bank A must maintain a required clearing balance of $1.000. If Bank A
has no excess reserve balance, it will have to obtain funds from some other source. Bank




A could sell $1.000 of securities, but this
will reduce the amount of total bank
reserve balances and deposits. See

Banks are billed each month for the

IFederal Reserve services they have used

with payment collected on a specified day
the following month. All required clearing balances held generate "earnings credits”
which can be used only to offset charges for Federal Reserve services.( 14y Alternatively.
banks can pay for services through a direct charge to their reserve accounts. If accrued
earnings credits are used to pay for services, then reserve balances are unaffected. On the
other hand. if payment for services takes the form of a direct charge to the bank's reserve

account, then reserve balances decline. See i/lustration .
Float Pricing As-Of Adjustments Reduce Reserve Balances

In 1983, the Federal Reserve began pricing explicitly for float.(15) specifically
"Interterritory” check float, i.e.. float generated by checks deposited by a bank served by
one Reserve Bank but drawn on a bank served by another Reserve Bank. The depositing
bank has three options in paying for interterritory check float it generates. It can use its
earnings credits, authorize a direct charge to its reserve account. or pay for the float with
an as-of adjustment. If either of the first two options is chosen, the accounting entries are
the same as paying for other priced services. If the as-of adjustment option is chosen,
however. the balance sheets of the Reserve Banks and the bank are not directly affected.
In effect what happens is that part of the total balances held in the bank's reserve account
is identified as being held to compensate the Federal reserve for float. This part. then.
cannot be used to satisty either reserve requirements or clearing balance requirements.
Float pricing as-of adjustments are applied two weeks after the related float is generated.
Thus. an individual bank has sufficient time to obtain funds from other sources in order to
avoid any reserve deficiencies that might result from float pricing as-of adjustments. If all
banks together have no excess reserves, however. the float pricing as-of adjustments lead
t0 a decline in total bank reserve balances.

Week-to-week changes in service-related balances and adjustments can be volatile,
primarily reflecting adjustments to compensate for float. (See chart. ) Since these changes
are known in advance. any undesired impact on reserve balances can be offset easily
through open market operations.

13The Act spectfied that fee schedules cover services such as check clearing and
collection. wire transfer. automated clearinghouse. settlement. securities safekeeping.
noncash collection. Federal Reserve float. and any new services offered. back

14"Earnings credits" are calculated by multiplying the actual average clearing balance
held over a maintenance period. up to that required plus the clearing balance band. times
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a rate based on the average federal funds rate. The clearing balance band is 2 percent of

15While some types of float are priced directly. the Federal Reserve prices other types of
float indirectly. for example, by including the cost of float in the per-item fees for the
priced service. back

Iind of page 22. back

24 When Bank A establishes a required clearing balance at a Federal Reserve Bank by
selling securities. the reserve balances and deposits of other banks decline. back

" BANK A
Assets Liabilities
U.S. government securities . . -
1,000
Reserve account with F.R.
Banks:
Required clearing balance . .
+1000
FEDERAL RESERVE.BANK
Assets Liabilities
Reserve accounts:
Required clearing
balances Bank A . ... +1000

Reserve balances:

Other banks . .. ... .. -1000

" OTHER BANKS

Assets Liabilities
Reserve accounts with F.R.

Banks: Deposits . ... ... -1.000

Reserve balances . ... -1.000
(Required e -100)
(Deficit . .. . . 900)

2 5 When Bank A is billed monthly for Federal Reserve services used. it can pay for
these services by having earnings credits applied and/or by authorizing a direct charge to




its reserve account. Suppose Bank A has
accrued earnings credits of $100 but incurs
fees of $125. Then both methods would be
used. On the Federal Reserve Bank's
books, the liability account "earnings
credits due to depository institutions”
declines by $100 and Bank A's reserve
account is reduced by $25. Offsetting
these entries 1s a reduction in the Fed's (other) asset account "accrued service income."
On Bank A's books. the accounting entries might be a $100 reduction to its asset account
"earnings credit due from Federal Reserve Banks" and a $25 reduction in its reserve
account, which are offset by a $125 decline in its liability "accounts payable." While an
individual bank may use different accounting entries, the net effect on reserves is a
reduction of $25. the amount of billed fees that were paid through a direct charge to Bank
A's reserve account. back

FEDERAL RESERVE BANK

Assets Liabilities
. Earnings credits due to
Accrued service income . . . .. - )
15 depository
institutions . . ... ... -100
Reserve accounts: Bank A . . -25
Assets Liabilities

Earnings credits due from F.R.
Banks . . -100
Reserves with F.R. Banks . . . .. -

-~

25

Accounts payable . . ... -125

Changes in Loans to Depository Institutions

Prior to passage of the Monetary Control Act of 1980, only banks that were members of
the Federal Reserve System had regular access to the Fed's "discount window." Since
then, all institutions having deposits reservable under the Act also have been able to
borrow from the Fed. Under conditions set by the Federal Reserve, loans are available
under three credit programs: adjustment, seasonal. and extended credit.(16) The average
amount of each type of discount window credit provided varies over time. (See chart.)

When a bank borrows from a Federal Reserve Bank., it borrows reserves. The acquisition
of reserves in this manner differs in an important way from the cases already illustrated.
Banks normally borrow adjustment credit only to avoid reserve deficiencies or overdrafis,




not to obtain excess reserves. Adjustment credit borrowings, therefore. are reserves on
which expansion has already taken place. How can this happen?

In their efforts to accommodate customers as well as to keep fully invested, banks
frequently make loans in anticipation of inflows of loanable funds from deposits or
money market sources. Loans add to bank deposits but not to bank reserves. Unless
excess reserves can be tapped. banks will not have enough reserves to meet the reserve
requirements against the new deposits. Likewise, individual banks may incur deficiencies
through unexpected deposit outflows and corresponding losses of reserves through
clearings. Other banks receive these deposits and can increase their loans accordingly. but
the banks that lost them may not be able to reduce outstanding loans or investments in
order to restore their reserves to required levels within the required time period. In either
case, a bank may borrow reserves temporarily from its Reserve Bank.

Suppose a customer of Bank A wants to borrow $100. On the basis of the managements's
judgment that the bank's reserves will be sufficient to provide the necessary funds. the
customer is accommodated. The loan is made by increasing "loans" and crediting the
customer's deposit account. Now Bank A's deposits have increased by $100. However. if
reserves are insufficient to support the higher deposits. Bank A will have a $10 reserve
deficiency, assuming requirements of 10 percent. See illustration 26. Bank A may
temporarily borrow the $10 from its Federal Reserve Bank, which makes a loan by
increasing its asset item "loans to depository institutions” and crediting Bank A's reserve
account. Bank A gains reserves and a corresponding liability "borrowings from Federal
Reserve Banks." See i/fustration 27

To repay borrowing. a bank must gain reserves through cither deposit growth or asset
liquidation. See i//istraiion 25 A bank makes pavment by authorizing a debit to its
reserve account at the Federal Reserve Bank. Repayment of borrowing, therefore. reduces

both reserves and "borrowings tfrom Federal Reserve Banks." See illusiraiion 29,

Unlike loans made under the seasonal and extended credit programs. adjustment credit
loans to banks generally must be repaid within a short time since such loans are made
primarily to cover needs created by temporary fluctuations in deposits and loans relative
to usual patterns. Adjustments. such as sales of securities. made by some banks to "get
out of the window" tend to transfer reserve shortages to other banks and may force these
other banks to borrow, especially in periods of heavy credit demands. Even at times when
the total volume of adjustment credit borrowing is rising. some individual banks arc
repaying loans while others are borrowing. In the aggregate, adjustment credit borrowing
usually mcreases in periods of rising business activity when the public's demands for
credit are rising more rapidly than nonborrowed reserves are being provided by System
open market operations.

Discount Window as a Tool of Monetary Policy

Although reserve expansion through borrowing is initiated by banks. the amount of
reserves that banks can acquire in this way ordinarily is limited by the Federal Reserve's




purposes, and other reasonably available sources of funds must have been fully used.
Moreover, banks are discouraged from borrowing adjustment credit too frequently or for
extended time periods. Raising the discount rate tends to restrain borrowing by increasing
its cost relative to the cost of alternative sources of reserves.

Discount window administration is an important adjunct to the other Federal Reserve
tools of monetary policy. While the privilege of borrowing offers a "safety valve" to
temporarily relieve severe strains on the reserve positions of individual banks, there 1s
generally a strong incentive for a bank to repay borrowing before adding further to its
loans and investments.

16Adjustment credit is short-term credit available to meet temporary needs for funds.
Seasonal credit is available for longer periods to smaller institutions having regular
seasonal needs for funds. Extended credit may be made available to an institution or
group of institutions experiencing sustained liquidity pressures. The reserves provided
through extended credit borrowing typically are offset by open market operations. back

1 7Flexible discount rates related to rates on money market sources of funds currently are
charged for seasonal credit and for extended credit outstanding more than 30 days. back

26 A bank may incur a reserve deficiency if it makes loans when it has no excess

reserves. buck

BANK A
Assets Liabilities
Loans......... +100 Deposits ... ... .. +100
Reserves with F. R. Banks . . no
change
(Required . ... +10)
(Deficit . ... . .. 10)

27 Barrowing from a Federal Reserve Bank to cover such a deficit is accompanied by

a direct credit to the bank's reserve account. h:

FEDERAIL RESERVE BANK
Assets Liabilities

Loans to depository Reserve accounts: Bank A .. +10
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institution:
Bank A ...... .. +10

BANK A
Assets Liabilities
Borrowings from I*.R.Banks . .

Reserves with F.R. Banks . . +10 +10

No further expansion can take place on the new reserves because they are all needed
against the deposits created in (26).

2 8 Before a bank can repay borrowings. it must gain reserves from some other source.

; ;
Dach

BANK A
Assets Liabilities
Securities . . . .. .. -10

Reserves with F.R. Banks . ..
+10

29 Repayment of borrowings from the Federal Reserve Bank reduces reserves. back

FEDERAL RESERVE BANK

Assets Liabilities
Loans to 'd'cp.osxtory Reserve accounts: Bank A .. . -
mstitutions: 10
Bank A....... .. -10
BANK A
Assets Liabilities
Reserves with F.R. Bank . 10 DOrrowings from [LR. Bank, 0

Changes in Reserve Requirements

Thus far we have described transactions that affect the volume of bank reserves and the
impact these transactions have upon the capacity of the banks to expand their assets and




deposits. It is also possible to influence deposit expansion or contraction by changing the
required minimum ratio of reserves to deposits.

The authority to vary required reserve percentages for banks that were members of the
Federal Reserve System (member banks) was first granted by Congress to the Federal
Reserve Board of Governors in 1933, The ranges within which this authority can be
exercised have been changed several times, most recently in the Monetary Control Act of
1980. which provided for the establishment of reserve requirements that apply uniformly
to all depository institutions. The 1980 statute established the following limits:

On transaction accounts

first $25 million . . . . . 3%
above $25 million . . . . . 8% to 14%
Cn nonpersonal time deposits . . . . 0% to 9%

The 1980 law initially set the requirement against transaction accounts over $25 million
at 12 percent and that against nonpersonal time deposits at 3 percent. The initial $25
million "low reserve tranche” was indexed to change each vear in line with 80 percent of
the growth in transaction accounts at all depository institutions. (IFor example, the low
reserve tranche was increased from $41.1 million for 1991 to $42.2 million for 1992.) In
addition, reserve requirements can be imposed on certain nondeposit sources of funds,
such as Eurocurrency liabilities.(18) (Initially the Board sct a 3 percent requirement on
Eurocurrency liabilities.)

The Garn-St. Germain Act of 1982 modified these provisions somewhat by exempting
from reserve requirements the first $2 million of total reservable liabilities at each
depository institution. Similar to the low reserve tranche adjustment for transaction
accounts. the $2 million "reservable liabilities exemption amount" was indexed to 80
percent of annual increases in total reservable habilities. (For example. the exemption
amount was increased from $3.4 miltlion for 1991 to $3.6 million for 1992.)

The Federal Reserve Board is authorized to change. at its discretion, the percentage
requirements on transaction accounts above the low reserve tranche and on nonpersonal
time deposits within the ranges indicated above. In addition, the Board may impose
differing reserve requirements on nonpersonal time deposits based on the maturity of the
deposit. (The Board initially imposed the 3 percent nonpersonal time deposit requirement
only on such deposits with original maturities ot under four vears.)

During the phase-in period. which ended in 1984 for most member banks and in 1987 for
most nonmember institutions, requirements changed according to a predetermined
schedule. without any action by the Federal Reserve Board. Apart from these legally
prescribed changes, once the Monetary Control Act provisions were implemented in late
1980. the Board did not change any reserve requirement ratios until late 1990. (The
original maturity break for requirements on nonpersonal time deposits was shortened
several times, once in 1982, and twice in 1983, in connection with actions taken to
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deregulate rates paid on deposits.) In December 1990, the Board reduced reserve
requirements against nonpersonal time deposits and Eurocurrency labilities from 3
percent to zero. Effective in April 1992, the reserve requirement on transaction accounts
above the low reserve tranche was lowered from 12 percent to 10 percent.

When reserve requirements are lowered. a portion of banks' existing holdings of required
reserves becomes excess reserves and may be loaned or invested. For example. with a
requirement of 10 percent. $10 of reserves would be required to support $100 of deposits.
See ilivtraiion 30, But a reduction in the legal requirement to 8 percent would tie up
only $8. freeing $2 out of each $10 of reserves for use in creating additional bank credit
and deposits. See illusirution 31.

An increase in reserve requirements, on the other hand. absorbs additional reserve tunds.
and banks which have no excess reserves must acquire reserves or reduce loans or
investments to avoid a reserve deficiency. Thus an increase in the requirement from 10
percent to 12 percent would boost required reserves to $12 for each $100 of deposits.
Assuming banks have no excess reserves, this would force them to liquidate assets until
the reserve deficiency was eliminated, at which point deposits would be one-sixth less
than before. See illusiruiion 32.

Reserve Requirements and Monetary Policy

The power to change reserve requirements, like purchases and sales of securities by the
Federal Reserve, is an instrument of monetary policy. Even a small change in
requirements - say. one-halt of one percentage point - can have a large and widespread
impact. Other instruments of monetary policy have sometimes been used to cushion the
initial impact of a reserve requirement change. Thus. the System may sell securities (or
purchase less than otherwise would be appropriate) to absorb part of the reserves released
by a cut in requirements.

[t should be noted that in addition to their initial impact on excess reserves, changes in
requirements alter the expansion power of every reserve dollar. Thus, such changes affect
the leverage ot all subsequent increases or decreases in reserves from any source. For this
reason, changes in the total volume of bank reserves actually held between points in time
when requirements differ do not provide an accurate indication of the Federal Reserve's
policy actions.

Both reserve balances and vault cash are eligible to satisty reserve requirements. To the
extent some institutions normally hold vault cash to meet operating needs in amounts
exceeding their required reserves. they are unlikely to be affected by any change in
requirements.

18 The 1980 statute also provides that "under extraordinary circumstances” reserve
requirements can be imposed at any level on any liability of depository institutions for as
long as six months: and. if essential for the conduct of monetary policy. supplemcmal

requirements up to 4 percent of transaction accounts can be imposed. bag




3 O Under a 10 percent reserve requirement, $10 of reserves are needed to support each

BANK A
Assets
L.oans and investments . . . 90
Reserves . ... .. .. 10
(Required . ... 10)
(Excess. ... ... )

Liabilities
Deposits .. ... .. 100

3 1 With a reduction in requirements from 10 percent to 8 percent. fewer reserves are

required against the same volume of deposits so that excess reserves are created. These

can be loaned or invested. back

BANK A
Assets
Loans and investments . . . .. 90
Reserves .. ... ... 10
(Required . . . .. 8)
(Excess. ... .. 2)

Liabilities
Deposits ... .. .. 100

FEDERAL RESERVE BANK

Assets
No change

Liabilities
No change

There is no change in the total amount of reserves.

3 2 With an increase in requirements from 10 percent to 12 percent. more reserves are

required against the same volume of deposits. The resulting deficiencies must be covered

by liquidation of loans or investments... back

BANK A
Assets
Loans and investments . . . .. 90
Reserves ... ... ... 10

]

O

Liabilities
Deposits . . .......




(Required. . . .. 12)

(Deficit ... . ... 2)
~ FEDERAL RESERVE BANK
Assets " Liabilities
No change No change

...because the total amount of bank reserves remains unchanged.

Changes in Foreign-Related Factors

The Federal Reserve has engaged in foreign currency operations for its own account
since 1962. In addition, it acts as the agent for foreign currency transactions of the U.S.
Treasury. and since the 1950s has executed transactions for customers such as foreign
central banks. Perhaps the most publicized type of foreign currency transaction
undertaken by the Federal Reserve is intervention in foreign exchange markets.
Intervention. however, is only one of several foreign-related transactions that have the
potential for increasing or decreasing reserves of banks, thereby atfecting money and
credit growth.

Several foreign-related transactions and their effects on U.S. bank reserves are described
in the next few pages. Included are some but not all of the types of transactions used. The
key point to remember. however, is that the Federal Reserve routinely offsets any
undesired change in U.S. bank reserves resulting from foreign-related transactions. As a
result, such transactions do not aftect money and credit growth in the United States.

Foreign Exchange Intervention for the Federal Reserve's Own Account

When the Federal Reserve intervenes in foreign exchange markets to sell dollars for its
own account,(19) it acquires foreign currency assets and reserves of U.S. banks initially
rise. In contrast, when the Fed intervenes to buy dollars for its own account, it uses
foreign currency asscts to pay for the dollars purchased and reserves of U.S. banks
initially fall.

Consider the example where the Federal Reserve intervenes in the foreign exchange
markets to sell $100 of U.S. dollars for its own account. In this transaction, the Federal
Reserve buys a foreign-currency-denominated deposit of'a U.S. bank held at a foreign
commercial bank,(20) and pays for this foreign currency deposit by crediting $100 to the
U.S. bank's reserve account at the Fed. The Federal Reserve deposits the foreign currency
proceeds in its account at a Foreign Central Bank. and as this transaction clears, the
foreign bank's reserves at the Foreign Central Bank decline. See i/{ustration 33. Initially,
then, the Fed's intervention sale of dollars in this example leads to an increase in Federal




Reserve Bank assets denominated in
foreign currencies and an increase in
reserves of U.S. banks.

Suppose instead that the Federal Reserve

intervenes in the foreign exchange markets

to buy $100 of U.S. dollars, again for its

own account. The Federal Reserve
purchases a dollar-denominated deposit of a foreign bank held at a U.S. bank, and pays
for this dollar deposit by drawing on its foreign currency deposit at a Foreign Central
Bank. (The Federal Reserve might have to sell some of its foreign currency investments
to build up its deposits at the Foreign Central Bank, but this would not affect U.S. bank
reserves.) As the Federal Reserve's account at the Foreign Central Bank 1s charged, the
foreign bank's reserves at the Foreign Central Bank increase. In turn, the dollar deposit of
the foreign bank at the U.S. bank declines as the U.S bank transters ownership ot those
dollars to the Federal Reserve via a $100 charge to its reserve account at the Federal
Reserve. See illusiration 34. Initially. then. the Fed's intervention purchase of dollars in
this example leads to a decrease in Federal Reserve Bank assets denominated in foreign
currencies and a decrease in reserves of U.S. banks.

As noted earlier, the Federal Reserve offsets or "sterilizes" any undesired change in U.S.
bank reserves stemming from foreign exchange intervention sales or purchases of dollars.
“or example. Federal Reserve Bank assets denominated in foreign currencies rose
dramatically in 1989, in part due to significant U.S. intervention sales of dollars. (See
chart.) Total reserves of U.S. banks. however, declined slightly in 1989 as open market
operations were used to "sterilize" the initial intervention-induced increase in reserves.

Monthly Revaluation of Foreign Currency Assets

Another set of accounting transactions that affects Federal Reserve Bank assets
denominated in foreign currencies is the monthly revaluation of such assets. Two
business days prior to the end of the month, the Fed's foreign currency assets are
increased if their market value has appreciated or decreased if their value has depreciated.
The offsetting accounting entry on the Fed's balance sheet is to the "exchange-translation
account” included in "other F.R. habilities." These changes in the Fed's balance sheet do
not alter bank reserves directly. However. since the Federal Reserve turns over its net
earnings to the Treasury each week, the revaluation atfects the amount of the Fed's
payment to the Treasury, which in turn influences the size of TT&L calls and bank
reserves. (See explanation on pages 18§ and 19,

Foreign-Related Transactions for the Treasury

U.S. intervention in foreign exchange markets by the Federal Reserve usually is divided

between its own account and the Treasury's Exchange Stabilization Fund (ESF) account.
The impact on U.S. bank reserves from the intervention transaction is the same for both -
sales of dollars add to reserves while purchases of dollars drain reserves. See i/lustration
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35. Depending upon how the Treasury pays for, or finances. its part of the intervention,
however, the Federal Reserve may not need to conduct offsetting open market operations.

The Treasury typically keeps only minimal balances in the ESF's account at the Federal
Reserve. Therefore, the Treasury generally has to convert some ESF assets into dollar or
foreign currency deposits in order to pay for its part of an intervention transaction.
[.ikewise, the dollar or foreign currency deposits acquired by the ESF in the intervention
typically are drawn down when the ESF invests the proceeds in earning assets.

For example, to finance an intervention sale of dollars (such as that shown in illustration
33), the Treasury might redeem some of the U.S. government securities issued to the
ESF. resulting in a transfer of funds from the Treasury's (general account) balances at the
Federal Reserve to the ESF's account at the Fed. (On the Federal Reserve's balance sheet,
the ESF's account is included in the liability category "other deposits.") The Treasury,
however, would need to replenish its Fed balances to desired levels, perhaps by
increasing the size of TT&L calls - a transaction that drains U.S. bank reserves. The
intervention and financing transactions essentially occur simultaneously. As a result, U.S.
bank reserves added in the intervention sale of dollars arc offset by the drain in U.S. bank
reserves from the TT&L call. See illustrations 35 and 36. Thus, no Federal Reserve
offsetting actions would be needed if the Treasury financed the intervention sale of
dollars through a TT&L call on banks.

Offsetting actions by the Federal Reserve would be needed, however, if the Treasury
restored deposits affected by foreign-related transactions through a number of
transactions involving the Federal Reserve. These include the Treasury's issuance of SDR
or gold certificates to the Federal Reserve and the "warehousing” of foreign currencies by
the Federal Reserve.

SDR certificates. Occasionally the Treasury acquires dollar deposits for the ESF's
account by issuing certificates to the Federal Reserve against allocations of Special
Drawing Rights (SDRs) received from the International Monetary Fund.(21) For
example, $3.5 billion of SDR certificates were issued in 1989. and another $1.5 billion in
1990. This "monctization" of SDRs is reflected on the Federal Reserve's balance sheet as
an increase in its asset "SDR certificate account” and an increase in its liability "other
deposits (ESF account).”

If the ESF uses these dollar deposits directly in an intervention sale of dollars, then the
intervention-induced increase in U.S. bank reserves is not altered. See illustrations 35
and 3”. If not needed immediately for an intervention transaction, the ESF might use the
dollar deposits from issuance of SDR certificates to buy securities from the Treasury,
resulting in a transfer of funds from the ESF's account at the Federal Reserve to the
Treasury's account at the Fed. U.S. bank reserves would then increase as the Treasury
spent the funds or transferred them to banks through a direct investment to TT&L note
accounts.




Gold stock and gold certificates. Changes
in the U.S. monetary gold stock used to be
an important factor affecting bank
reserves. However, the gold stock and
gold certificates issued to the Federal
Reserve 1n "monetizing” gold. have not
changed significantly since the early
1970s. (See chart.)

Prior to August 1971, the Treasury bought and sold gold for a fixed price in terms of U.S.
dollars. mainly at the initiative of foreign central banks and governments. Gold purchases
by the Treasury were added to the U.S. monetary gold stock, and paid for from its
account at the Federal Reserve. As the sellers deposited the Treasury's checks in banks,
reserves increased. To replenish its balance at the Fed, the Treasury issued gold
certificates to the Federal Reserve and received a credit to its deposit balance.

Treasury sales of gold have the opposite effect. Buyers' checks are credited to the
Treasury's account and reserves decline. Because the official U.S. gold stock is now fully
"monetized." the Treasury currently has to use its deposits to retire gold certificates
issued to the Federal Reserve whenever gold is sold. However, the value of gold
certificates retired, as well as the net contraction in bank reserves, is based on the official
gold price. Proceeds from a gold sale at the market price to meet demands of domestic
buyers likely would be greater. The difference represents the Treasury's profit, which,
when spent. restores deposits and bank reserves by a like amount.

While the Treasury no longer purchases gold and sales of gold have been limited,
increases in the official price of gold have added to the value of the gold stock. (The
official gold price was last raised from $38.00 to $42.22 per troy ounce, in 1973.)

Warehousing. The Treasury sometimes acquires dollar deposits at the Federal Reserve by
"warehousing" foreign currencies with the Fed. (For example, $7 billion of foreign
currencies were warchoused in 1989.) The Treasury or ESF acquires foreign currency
assets as a result of transactions such as intervention sales of dollars or sales of U.S
government securities denominated in foreign currencies. When the Federal Reserve
warehouses foreign currencies for the Treasury.(22) "Federal Reserve Banks assets
denominated in foreign currencies” increase as do Treasury deposits at the Fed. As these
deposits are spent. reserves of U.S. banks rise. In contrast, the Treasury likely will have
to increase the size of TT&L calls - a transaction that drains reserves - when it
repurchases warehoused foreign currencies from the Federal Reserve. (In 1991, $2.5
billion of warchoused foreign currencies were repurchased.) The repurchase transaction
is reflected on the Fed's balance sheet as declines in both Treasury deposits at the Federal
Reserve and Federal Reserve Bank assets denominated in foreign currencies.

Transactions for Foreign Customers




Many foreign central banks and
governments maintain deposits at the
Federal Reserve to facilitate dollar-
denominated transactions. These "foreign
deposits" on the hability side of the Fed's
balance sheet typically are held at minimal
levels that vary little from week to week.
IFor example, foreign deposits at the
Federal Reserve averaged only $237 million in 1991, ranging from $178 million to $319
million on a weekly average basis. Changes in foreign deposits are small because foreign
customers "manage" their Federal Reserve balances to desired levels daily by buying and
selling U.S. government securities. The extent of these foreign customer "cash
management” transactions is reflected, in part, by large and frequent changes in
marketable U.S. government securities held in custody by the Federal Reserve for foreign
customers. (See chart.) The net effect of foreign customers' cash management
transactions usually is to leave U.S. bank reserves unchanged.

Managing foreign deposits through sales of securities. Foreign customers of the Federal
Reserve make dollar-denominated payments, including those for intervention sales of
dollars by foreign central banks, by drawing down their deposits at the Federal Reserve.
A% these funds are deposited in U.S. banks and cleared, reserves of U.S. banks rise. See
insiration 38, However, 1f payments from their accounts at the Federal Reserve lower
balances to below desired levels, foreign customers will replenish their Federal Reserve
deposits by selling U.S. government securities. Acting as their agent, the Federal Reserve
usually executes foreign customers' sell orders in the market. As buyers pay for the
securities by drawing down deposits at U.S. banks, reserves of U.S. banks fall and offset
the increase in reserves from the disbursement transactions. The net etfect is to leave U.S.
bank reserves unchanged when U.S. government securities of customers are sold in the
market. See illustrations 35 and 39. Occasionally, however, the Federal Reserve executes
foreign customers' sell orders with the System's account. When this is done, the rise in
reserves from the foreign customers' disbursement of funds remains in place. See
illustration 38 and 40). The Federal reserve might choose to execute sell orders with the
System's account it an increase in reserves is desired for domestic policy reasons.

Managing foreign deposits through purchases of securitites. Foreign customers of the
Federal Reserve also receive a variety of dollar denominated payments, including
proceeds from intervention purchases ot dollars by foreign central banks, that are drawn
on U.S. banks. As these funds are credited to foreign deposits at the Federal Reserve,
reserves of U.S. banks decline. But if receipts of dollar-denominated payments raise their
deposits at the Federal Reserve to levels higher than desired, foreign customers will buy
U.S. government securities. The net effect generally 1s to leave U.S. bank reserves
unchanged when the U.S. government securities are purchased in the market.

Using the swap network. Occasionally, foreign central banks acquire dollar deposits by
activating the "swap" network, which consists of reciprocal short-term credit
arrangements between the Federal Reserve and certain foreign central banks. When a
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foreign central bank draws on its swap line at the Federal Reserve, 1t immediately obtains
a dollar deposit at the Fed in exchange for foreign currencies, and agrees to reverse the
exchange sometime in the future. On the Federal Reserve's balance sheet, activation of
the swap network is reflected as an increase in Federal Reserve Bank assets denominated
in foreign currencies and an increase in the liability category "foreign deposits.” When
the swap line is repaid, both of these accounts decline. Reserves of U.S. banks will rise
when thc foreign central bank spends its dollar proceeds from the swap drawing. See

ration 41 In contrast, reserves of U.S. banks will fall as the foreign central bank
rcbmlds s dnposns at the Federal Reserve in order to repay a swap drawing.

s
[

The accounting entries and impact of U.S. bank reserves are the same 1f the Federal
Reserve uses the swap network to borrow and repay foreign currencies. However, the
Federal Reserve has not activated the swap network 1n recent years.

190verall responsibility for U.S. intervention in foreign exchange markets rests with the
U.S Treasury. Foreign exchange transactions for the Federal Reserve's account are
carried out under directives issued by the Federal Reserve's Open Market Committee
within the general framework of exchange rate policy established by the U.S. Treasury in
consultation with the Fed. They are implemented at the Federal Reserve Bank of New
York, typically at the same time that similar transactions are executed for the Treasury's
Exchange Stabilization Fund. back

20Americans traveling to foreign countries engage in "foreign exchange” transactions
whenever they obtain foreign coins and paper currency in exchange for U.S. coins and
currency. However, most foreign exchange transactions do not involve the physical
exchange of coins and currency. Rather, most of these transactions represent the buying
and selling of foreign currencies by exchanging one bank deposit denominated in one
currency for another bank deposit denominated in another currency. For ease of
exposition, the examples assume that U.S. banks and foreign banks are the market
participant% n the intervention transactionﬂ but the impact on reserves would be the same

21SDRs were created in 1970 for use by governments in otficial balance of payments
transactions. back

22 Technically. warehousing consists of two parts: the Federal Reserve's agreement to
purchase foreign currency assets from the Treasury or ESF for dollar deposits now. and
the Treasury's agreement to repurchase the foreign currencies sometime in the future.
back
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3 3 When the Federal Reserve intervenes to sell dollars for its own account, it pays for
a foreign-currency-denominated deposit of'a U.S. bank at a foreign commercial bank by
crediting the reserve account of the U.S. bank. and acquires a foreign currency asset in
the form of a deposit at a Foreign Central Bank. The Federal Reserve, however, will
offset the increase in U.S. bank reserves if it is inconsistent with domestic policy
objectives. back

FEDERAL RESERVE BANK

Assets Liabilities
Reserves: U.S. bank . .

Deposits at Foreign Central Bank . . +100 1100
Assets © Liabilities
Reserves with F.R. Bank .. +100
Deposits at foreign bank . . -100
~ FOREIGNBANK
Assets Liabilities

Reserves with
Foreign Central Bank . . -100 Deposits of U.S. bank . . -100

" FOREIGN CENTRAL BANK

Assets Liabilities
Deposits of F.R. Banks . .. +100
Reserves of foreign bank . . . -

100

3 4 When the Federal Reserve intervenes to buy dollars for its own account, it draws

down its foreign currency deposits at a foreign Central Bank to pay for a dollar-
denominated deposit of a foreign bank at a U.S. bank. which leads to a contraction in
reserves of the U.S. bank. This reduction in reserves will be otfset by the Federal Reserve
if it is inconsistent with domestic policy objectives. back

FEDERAL RESERVE BANK

Assets Liabi]itiés
Deposits at Foreign Central Banl;(.)(; Reserves: U, S. bank . -100
U.S.BANK
Assets Liabilities




Reserves with F.R. Bank . . -100 Deposits of foreign bank . . -100
Assets | © Liabilities
deposits at U.S. bank . . . -100
Reserves with IForeign Central Bank . +100
o FOREIGN CENTRAL BANK
Assets Liﬁbilities
Deposits of F.R. Banks . . -100
Reserves of foreign bank . . +100

3 5 In an intervention sale of dollars for the U.S. Treasury. deposits of the ESF at the
Federal Reserve are used to pay for a foreign currency deposit of a U.S. bank at a foreign
bank, and the foreign currency proceeds are deposited in an account at a Foreign Central
Bank. U.S. bank reserves increase as a result of this intervention transaction. back

ESF
Assets | Liabilities
Deposits at F.R. Bank . ... -100
Deposits at Foreign Central Bank . .
+100
U.S. 'I‘fcasury
Assets ~ Liabilities
No change No change
 FEDERAL RESERVE BANK
Asséts | . Liabilities
Reserves: U.S. bank . .. +100

Other deposits: ESF ... -100
U.S.BANK
Assets | - - Liabilities’
Reserves with LR Bank . ..
+100
Deposits at foreign bank . . . -100
| | FOREIGN BANK
Assets Liabilhi’tie‘s’
Reserves with Foreign Central Bank . -100  Deposits of U.S. bank .
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Assets Liabilities

Deposits of ESEF ... +100
Reserves of foreign bank . . -100

3 6 Concurrently, the Treasury must finance the intervention transaction in (35). The

Treasury might build up deposits in the ESF's account at the Federal Reserve by

redeeming securities issued to the ESF, and replenish its own (general account) deposits
at the Federal Reserve to desired levels by issuing a call on TT&L note accounts. This set
of transactions drains reserves of U.S. banks by the same amount as the intervention in

ESF
Assets | Liabilities
U.S govt. securities . . . -100
Deposits at F.R. Banks . . +100
o - U.S Tréasury
Assets’ | - Liabilities
TT&L accts .. ..... .. 100 Securities issued ESF ... -100

Deposits at F.R. Banks . . . net 0
(from U.S bank . . +100)

(to ESF ... ... .. -100)
" FEDERAL RESERVE BANK
Assets Liabilities
Reserves: U.S. bank . . . -100
Treas. deps: ... . net 0
(from U.S. bank . +100)
(to ESF. ... ... -100)
Other deposits: ESF ... +100
U. S. BANK -
Assets Liabilities
Reserves with F.R. Bank . . -100 TT&IL accts ... .. -100

3 7 Alternatively, the Treasury might finance the intervention in (35) by issuing SDR

certificates to the Federal Reserve, a transaction that would not disturb the addition of
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U.S. bank reserves in intervention (35). The Federal Reserve, however, would offset any
undesired change in U.S. bank reserves. back

ESF
Assets © Liabilities
Deposits at F.R. Banks .. +100  SDR certificates issued to
FR. Banks.... .. +100
U. S, Treasury
 Assets | Liabilities
No change No change

FEDERAL RESERVE BANK
Assets Liabilities
SDR certificate account . . +100  Other deposits: ESF ... +100
B U.S.BANK | N
CAssets " Liabilities
No change No change

3 8 When a Foreign Central Bank makes a dollar-denominated payment from its

account at the Federal Reserve. the recipient deposits the funds in a U.S. bank. As the
payment order clears, U.S. bank reserves rise. back

FEDERAL RESERVE BANK

Assets Liabilities

Reserves: U.S. bank . .. +100
Foreign deposits . ... -100

U.S. BANK

Assets Liabilities

Reserves with B.R. Ba“ffdo’ Deposits . ... .. .. +100
FOREIGN CENTRAL BANK
Assets Liabilities
Deposits at F.R. Banks .. .. -100 Accounts payable . . . .. -100




3 9 If a decline in its deposits at the Federal Reserve lowers the balance below desired

levels. the Foreign Central Bank will request that the Federal Reserve sell U.S.

government securities for it. If the sell order is executed in the market. reserves of U.S.

banks will fall by the same smount as reserves were increased in (38). back

FEDERAL RESERVE BANK

Assets Liabilities
Reserves: U.S. bank .. .. -100
Foreign deposits . . . .. +100

U.S. BANK

Assets Liabilities

Reserves with F.R. Banks . . . - Deposits of securities buver . . -

100 100

| FOREIGN CENTRAL BANK R
Assets Liabilities

Deposits at F.R. Banks . . +100
U.S. govt. securities . . -100

40 If the sell order is executed with the Federal Reserve's account, however, the

increase in reserves from (38) will remain in place. The IFederal Reserve might choose to
execute the foreign customer's sell order with the System's account if an increase in

reserves is desired for domestic policy reasons.

FEDERAL RESERVE BANK

Assets | Liabilitiesr
U.S. govt. securities . . .. +100 Foreign deposits . ... +100
o U. S. Bank
Assets Liabilities
No change No change

FOREIGN CENTRAL BANK

Assets Liabilities
Deposits at F.R. Banks . .. +100
U.S. govt. securities . . . . . -100




4 1 When a Foreign Central Bank draws on a "swap" line. it receives a credit to its
dollar deposits at the Federal Reserve 1n exchange for a foreign currency deposit credited
to the Federal Reserve's account. Reserves of U.S. banks are not atfected by the swap
drawing transaction, but will increase as the Foreign Central Bank uses the funds as in

FEDERAL RESERVE BANK

Assets Liabilities
deposits at Foreign Central Bank . * Foreign deposits . . .. +100
+100
U. S. Bank

Assets . | LiébilVi‘ties’
No change No change

FOREIGN CENTRAL BANK
Assets Liabilities
Deposits at F.R. Banks . . . +100 Deposits of F.R. Banks . .. +100

Federal Reserve Actions Affecting Its Holdings of U. S.
Government Securities

In discussing various factors that affect reserves. it was often indicated that the Federal
Reserve offsets undesired changes in reserves through open market operations, that is, by
buying and selling U.S. government securitics in the market. However, outright
purchases and sales of securities by the Federal Reserve in the market occur infrequently,
and typically are conducted when an increase or decrease in another factor is expected to
persist for some time. Most market actions taken to implement changes in monetary
policy or to offset changes in other factors are accomplished through the use of
transactions that change reserves temporarily. In addition, there are off-market
transactions the Federal Reserve sometimes uses to change its holdings of U.S.
government securities and affect reserves. (Recall the example in illustrations 38 and 40.)
The impact on reserves of various Federal Reserve transactions in U.S. government and
tederal agency securities i1s explained below. (See ranle for a summary.)

Outright transactions. Ownership of securities is transferred permanently to the buyer in
an outright transaction. and the funds used in the transaction are transferred permanently
to the seller. As a result, an outright purchase of securities by the Federal Reserve from a
dealer in the market adds reserves permanently while an outright sale of securities to a
dealer drains reserves permanently. The Federal Reserve can achieve the same net effect
on reserves through off-market transactions where it executes outright sell and purchase
orders from customers internally with the System account. In contrast, there is no impact
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on reserves if the Federal Reserve fills customers' outright sell and purchase orders in the
market.

Temporary transactions. Repurchase agreements (RPs), and associated matched sale-
purchase agreements (MSPs), transter ownership ot securities and use ot funds
temporarily. In an RP transaction. one party sells sccurities to another and agrees to buy
them back on a specified future date. In an MSP transaction, one party buys securities
from another and agrees to sell them back on a specified future date. In essence, then, and

-
.

RP for one party in the transaction works like an MSP for the other party.

When the Federal Reserve executes what 1s referred to as a "System RP." it acquires
securities in the market from dealers who agree to buy them back on a specitied future
date 1 to 15 days later. Both the System's portfolio of securities and bank reserves are
increased during the term of the RP. but decline again when the dealers repurchase the
securities. Thus System RPs increase reserves only temporarily. Reserves are drained
temorarily when the Fed executes what 1s known as a "System MSP." A System MSP
works like a System RP. only in the opposite directions. In a system MSP, the Fed sells
securities to dealers in the market and agrees to buy them back on a specitfied day. The
System's holdings of securities and bank reserves are reduced during the term of the
MSP. but both increase when the Federal Reserve buys back the securities.

Impact on reserves of Federal Reserve transactions
in U.S. government and federal agency securities

~ >
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The Federal Reserve also uses MSPs to fill foreign customers' RP orders internally with
the System account. Considered in isolation. a Federal Reserve MSP transaction with
customers would drain reserves temporarily. However. these transactions occur every
day, with the total amount of RP orders being fairly stable from day to day. Thus, on any
given day. the Fed both buys back securities from customers to fulfill the prior day's
MSP. and sells them about the same amount of securities to satisty that day's agreement.
As a result, there generally 1s little or no impact on reserves when the Fed uses MSPs to
{11l customer RP orders internally with the System account. Sometimes, however, the
Federal Reserve fills some of the RP orders internally and the rest in the market. The part
that is passed on to the market is known as a "customer-related RP." The Fed ends up
repurchasing more securities from customers to complete the prior day's MSP than it sells
to them in that day's MSP. As a result. customer-related RPs add reserves temporarily.

Maturing securities. As securities held by the Federal Reserve mature. they are
exchanged for new securities. Usually the total amount maturing is replaced so that there
1s no impact on reserves since the Fed's total holdings remain the same. Occasionally,
however. the Federal Reserve will exchange only part of the amount maturing. Treasury
deposits decline as payment for the redeemed securities is made, and reserves fall as the
Treasury replenishes its deposits at the Fed through TT&L calls. The reserve drain 1s
permanent. If the Fed were to buy more than the amount of securities maturing directly
from the Treasury. then reserves would increase permanently. However, the Federal
Reserve currently is prohibited by law from buying securities directly from the Treasury,
except to replace maturing issues.

Page 35.
Miscellaneous Factors Affecting Bank Reserves
The factors described below normally have negligible effects on bank reserves because
changes in them either occur very slowly or tend to be balanced by concurrent changes in

other factors. But at times they may require offsetting action.

Treasury Currency Outstanding




Treasury currency outstanding consists of coins, silver certificates and U.S. notes
originally issued by the Treasury. and other currency originally issued by commercial
banks and by Federal Reserve Banks before July 1929 but for which the Treasury has
redemption responsibility. Short-run changes are small. and their effects on bank reserves
are indirect.

The amount of Treasury currency outstanding currently increases only through issuance
of new coin. The Treasury ships new coin to the Federal Reserve Banks for credit to
Treasury deposits there. These deposits will be drawn down again, however, as the
Treasury makes expenditures. Checks issued against these deposits are paid out to the
public. As individuals deposit these checks in banks, reserves increase. (See explanation
on pages 18 and 19.)

When any type of Treasury currency is retired, bank reserves decline. As banks turn in
Treasury currency for redemption, they receive Federal Reserve notes or coin in
exchange or a credit to their reserve accounts, leaving their total reserves (reserve
balances and vault cash) initially unchanged. However. the Treasury's deposits in the
Reserve Banks are charged when Treasury currency is retired. Transters from TT&L
balances in banks to the Reserve Banks replenish these deposits. Such transters absorb
reserves.

Treasury Cash Holdings

In addition to accounts in depository institutions and Federal Reserve Banks, the
Treasury holds some currency in its own vaults. Changes in these holdings atfect bank
reserves just like changes in the Treasury's deposit account at the Reserve Banks. When
Treasury holdings of currency increase, they do so at the expense ot deposits in banks. As
cash holdings of the Treasury decline. on the other hand. these funds move into bank
deposits and increase bank reserves.

Other Deposits in Reserve Banks

Besides U.S. banks, the U.S. Treasury. and foreign central banks and governments, there
are some International organizations and certain U.S. government agencies that keep
funds on deposit in the Federal Reserve Banks. In general, balances are built up through
transters of deposits held at U.S. banks. Such transfers may take place either directly.
where these customers also have deposits in U.S. banks, or indirectly by the deposit of
tunds acquired from others who do have accounts at U.S. banks. Such transfers into
"other deposits” drain reserves.

When these customers draw on their Federal Reserve balances (say. to purchase
securities), these tunds are paid to the public and deposited in U.S. banks, thus increasing
bank reserves. Just like foreign customers, these "other” customers manage their balances
at the Federal Reserve closely so that changes in their deposits tend to be small and have
minimal net impact on reserves.




Nonfloat-Related Adjustments

Certain adjustments are incorporated into published data on reserve balances to reflect
nonfloat-related corrections. Such a correction might be made, for example, if an
individual bank had mistakenly reported fewer reservable deposits than actually existed
and had held smaller reserve balances than necessary in some past period. To correct for
this error, a nonfloat-related as-of adjustment will be applied to the bank's reserve
position. This essentially results in the bank having to hold higher balances in its reserve
account in the current and/or future periods than would be needed to satisty reserve
requirements in those periods. Nontloat-related as-of adjustments atfect the allocation of
funds in bank reserve accounts but not the total amount in these accounts as reflected on
Federal Reserve Bank and individual bank balance sheets. Published data on reserve
balances, however, are adjusted to show only those reserve balances held to meet the
current and/or future period reserve requirements.

Other Federal Reserve Accounts

Earlier sections of this booklet described the way in which bank reserves increase when
the Federal Reserve purchases securities and decline when the Fed sells securities. The
same results follow from any Federal Reserve expenditure or receipt. Every payment
made by the Reserve Banks, in meeting expenses or acquiring any assets, affects deposits
and bank reserves in the same way as does payment to a dealer for government securities.
Similarly, Reserve Bank receipts of interest on loans and securities and increases in paid-
in capital absorb reserves.

Fnd of page 35. back
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The Reserve Multiplier - Why It Varies

The deposit expansion and contraction associated with a given change in bank reserves,
as illustrated earlier 1n this booklet, assumed a fixed reserve-to-deposit multiplier. That
multiplier was determined by a uniform percentage reserve requirement specified for
transaction accounts. Such an assumption is an oversimplification of the actual
relationship between changes in reserves and changes in money, especially in the short-
run. For a number of reasons, as discussed in this section, the quantity of reserves
associated with a given quantity of transaction deposits is constantly changing.

One slippage affecting the reserve multiplier 1s variation in the amount of excess
reserves. In the real world, reserves are not always fully utilized. There are always some
excess reserves in the banking system, reflecting frictions and lags as funds flow among
thousands of individual banks.




Excess reserves present a problem for monetary policy implementation only because the
amount changes. To the extent that new reserves supplied are offset by rising excess
reserves, actual money growth talls short of the theoretical maximum. Conversely, a
reduction in excess reserves by the banking system has the same effect on monetary
expansion as the injection of an equal amount of new reserves.

Slippages also arise from reserve requirements being imposed on liabilities not included
in money as well as differing reserve ratios being applied to transaction deposits
according to the size of the bank. From 1980 through 1990, reserve requirements were
imposed on certain nontransaction liabilities of all depository institutions, and betore then
on all deposits of member banks. The reserve multiplier was affected by flows of funds
between institutions subject to differing reserve requirements as well as by shifts of funds
between transaction deposits and other liabilities subject to reserve requirements. The
extension of reserve requirements to all depository institutions in 1980 and the
elimination of reserve requirements against nonpersonal time deposits and Eurocurrency
liabilities in late 1990 reduced, but did not eliminate, this source of instability in the
reserve multiplier. The deposit expansion potential of a given volume of reserves still is
affected by shifts of transaction deposits between larger institutions and those either
exempt from reserve requirements or whose transaction deposits are within the tranche
subject to a 3 percent reserve requirement.

In addition, the reserve multiplier 1s affected by conversions of deposits into currency or
vice versa. This factor was important in the 1980s as the public's desired currency
holdings relative to transaction deposits in money shifted considerably. Also atfecting the
multiplier are shifts between transaction deposits included in money and other transaction
accounts that also are reservable but not included in money, such as demand deposits due
to depository nstitutions, the U.S. government, and foreign banks and official
institutions. In the aggregate, these non-money transaction deposits are relatively small in
comparison to total transaction accounts, but can vary significantly from week to week.

A net injection of reserves has widely ditferent effects depending on how it is absorbed.
Only a dollar-for-dollar increase in the money supply would result if the new reserves
were pald out in currency to the public. With a unitform 10 percent reserve requirement, a
$1 increase in reserves would support $10 of additional transaction accounts. An even
larger amount would be supported under the graduated system where smaller institutions
are subject to reserve requirements below 10 percent. But, $1 of new reserves also would
support an additional $10 of certain reservable transaction accounts that are not counted
as money. (See chart below.) Normally. an increase in reserves would be absorbed by
some combination of these currency and transaction deposit changes.




All of these factors are to some extent
predictable and are taken into account in
decisions as to the amount of reserves that
need to be supplied to achieve the desired rate
of monetary expansion. They help explain
why short-run fluctuations in bank reserves
often are disproportionate to, and sometimes
in the opposite direction from. changes in the
deposit component of money.

Money Creation and Reserve
Management

Another reason for short-run variation in the

amount of reserves supplied is that credit

expansion - and thus deposit creation - is

variable, reflecting uneven timing of credit demands. Although bank loan policies
normally take account of the general availability of funds, the size and timing of loans
and investments made under those policies depend largely on customers' credit needs.

In the real world, a bank's lending is not normally constrained by the amount of excess
reserves 1t has at any given moment. Rather, loans are made, or not made, depending on
the bank's credit policies and its expectations about its ability to obtain the funds
necessary to pay its customers' checks and maintain required reserves in a timely fashion.
In fact, because Federal Reserve regulations in effect from 1968 through early 1984
specified that average required reserves for a given week should be based on average
deposit levels two weeks earlier ("lagged” reserve accounting), deposit creation actually
preceded the provision of supporting reserves. In early 1984, a more "contemporaneous"
reserve accounting system was implemented in order to improve monetary control.
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In February 1984, banks shifted to
maintaining average reserves over a two-
week reserve maintenance period ending
Wednesday against average transaction
deposits held over the two-week
computation period ending only two days
earlier. Under this rule, actual transaction
deposit expansion was expected to more
closely approximate the process explained
at the beginning ot this booklet. However,
some slippages still exist because of short-
run uncertainties about the level of both
reserves and transaction deposits near the
close of reserve maintenance periods.
Moreover. not all banks must maintain
reserves according to the
contemporaneous accounting system.
Smaller institutions are either exempt
completely or only have to maintain
reserves quarterly against average deposits
in one week of the prior quarterly period.

On balance, however, variability in the
reserve multiplier has been reduced by the
extension of reserve requirements to all
institutions in 1980, by the adoption of
contemporaneous reserve accounting in
1984, and by the removal of reserve
requirements against nontransaction
deposits and liabilities in late 1990. As a
result, short-term changes in total reserves
and transaction deposits in money are
more closely related now than they were
before. (See charts on this page.) The
lowering of the reserve requirement
against transaction accounts above the 3
percent tranche in April 1992 also should
contribute to stabilizing the multiplier, at
least in theory.

Ironically. these modifications contributing to a less variable relationship between
changes in reserves and changes in transaction deposits occurred as the relationship
between transactions money (M1) and the economy deteriorated. Because the M1
measure of money has become less useful as a guide for policy, somewhat greater
attention has shifted to the broader measures M2 and M3. However, reserve multiplier
relationships for the broader monetary measures are far more variable than that for M1,




Although every bank must operate within the system where the total amount of reserves
is controlled by the Federal Reserve, its response to policy action is indirect. The
individual bank does not know today precisely what its reserve position will be at the
time the proceeds of today's loans are paid out. Nor does it know when new reserves are
being supplied to the banking system. Reserves are distributed among thousands of
banks, and the individual banker cannot distinguish between inflows originating from
additons to reserves through IFederal reserve action and shifts of funds from other banks
that occur in the normal course of business.

To equate short-run reserve needs with available funds, therefore, many banks turn to the
money market - borrowing funds to cover deficits or lending temporary surpluses. When
the demand for reserves 1s strong relative to the supply. funds obtained from money
market sources to cover deficits tend to become more expensive and harder to obtain,
which, in turn, may induce banks to adopt ntore restrictive loan policies and thus slow the
rate of deposit growth.

Federal Reserve open market operations exert control over the creation of deposits
mainly through their impact on the availability and cost of funds in the money market.
When the total amount of reserves supplied to the banking system through open market
operations falls short of the amount required, some banks are forced to borrow at the
Federal Reserve discount window. Because such borrowing is restricted to short periods,
the need to repay it tends to induce restraint on further deposit expansion by the
borrowing bank. Conversely. when there are excess reserves in the banking system,
individual banks find it easy and relatively inexpensive to acquire reserves, and
expansion in loans, investments, and deposits is encouraged.
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David F. Capps
104 Jefferson Drive
Kamiah, 1D 83536
208-935-7962

FAX: 208-926-4169

Plaintiff, in propria persona

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS,
Case No. CV-07-38202
Plaintiff,

AFFIDAVIT OF
DAVID F. CAPPS

VS.

FIA CARD SERVICES, N.A., fka MBNA
AMERICA BANK, N.A.

Defendant,

N e e N N S S N N S S

State of Idaho )
) ss:
County of Idaho )
I, David F. Capps, having been duly sworn upon oath, do hereby depose
and state:
1. That | am the Plaintiff in this action.

2. That | am over 18 years of age.

3. That | am a resident of [daho County, State of Idaho.



8.

9.

. That on or about the 29" day of May 2008, | sent the PLAINTIFF'S

SECOND SET OF INTERROGATORIES, REQUEST FOR ADMISSION
AND REQUESTS FOR PRODUCTION OF DOCUMENTS to the attorney
for the Defendant.

That included in that set of interrogatories was a request for production of
the original agreement between the Plaintiff and MBNA America Bank,

N.A.

. That the Defendant answered the second set of interrogatories on or

about the 30" day of June 2008.

That the original agreement was not included in the responses from the
Defendant.

That the original agreement is not on file with the court.

That the original agreement has not been entered into evidence.

10. That any copy of an alleged agreement on the record is not an exact

duplicate of the original agreement.

11. That any copy of an alleged agreement has different terms and conditions

from that in the original agreement.

12. That | hereby object to the use of an agreement other than the original.

Further deponent sayeth not.

Dated this /( T day of July 2008,

//’\ﬂ

David F. Capp// //
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CERTIFICATE OF SERVICE

I, Miriam G. Carroll, do hereby certify, under penalty of perjury, that |

FAXED and also mailed by Certified Mail # 2006 2.(50 0003 4sX0 27/0
A true and correct copy of this Affidavit this /¢ T day of July 2008 to the
attorney for the Defendant at the following address:

Alec. T. Pechota
Wilson & McColl
420 W. Washington
P.O. Box 1544
Boise, ID 83701

S T e G

Miriam G. Carroll

NOTARY PUBLIC

/ 7%l hereby certify that the above named person appeared before me this
day of July 2008.

Signature of Notary % 0 5

"'2,)@ “;\”6:;‘ \\‘\\
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS,

Plaintiff,
Case No.: CV 07-38202

MEMORANDUM DECISION AND ORDER

v.

FIA CARD SERVICES, N.A.,, fka MBNA
AMERICA BANK, N.A.,

Defendant.

FIA Card Services (“FLA™) asks me to reconsider my Order entered April 29, 2008, in
which I compelled FIA to respond 1o David F. Capps’ Interrogatory Request Number five and
Requests for Production of Documents Numbers three, four, and five.

M, Capps’ Interrogatory Request Number Five states:

INTERROGATORY REQUEST NUMBER 5: Please identify each record-

keeping system within the Defendant’s system of records, by individual system or
category, describing each record-keeping system with reasonable particularity,
together with a description of the nature, custody, condition, category and
location, of any kind of documents (including writings, drawings, graphs, charges,
photographs, phoune records, and other data compilations from which information
can be obtained, translated, if necessary, by the respondent through detection
devices into reasonably usable form) that are in the possession, custody, or control
of the Defendant that contain, reference or identify the ACCOUNT.

Mr. Capps’ Requests for Production of Documents numbers three, four, and five state:

REQUEST FOR PRODUCTION OF DOCUMENT NO. 3: Please produce, or

make available for copying, all documents regarding any and all communications
rejating to any and all studies made by FIA or MBNA America Bank, N.A.,

Order 1
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regarding bill stuffers; including the number, or percentage, of customers reading
material included in the same envelope as the monthly statement,

UES OR P DUCTION OF DO . 4: Please produce, or
make avajlable for copying, all documents regarding any and all studies made by

or for FIA or MBNA America Bank, N.A. regarding bill stuffers: Including the

number, or percentage, of customers reading material included in the same

envelope as the monthly statement.

REQUEST FOR PRODUCTION OF DOCUMENT NQ. 5: Please produce, or

make available for copying, all documents regarding any and all studies used or

referenced by FIA or MBNA America Bank; N.A., from whatever source,

regarding bill stuffers; including the number, or percentage, of customers reading

material included in the same envelope as the monthly statement,

co ONS

1. FIA contends that it should pot be ordered to respond to Mr. Capps’
Interrogatory Request Number five because it is vague, ambiguons, unduly
burdensome and irrelevant. Specifically, FIA contends that Mr. Capps bas not
defined what is meant by “record-keeping system” or “systemn of records” nor
articulated how such information is relevant.

2. Mr. Capps contends that the term “Tecord-keeping system” or “system of
records” 18 not a vague or ambiguous term as it is clearly defined in Merriam-
Webster’s Dictionary and is standard nomenclature of financial institutions
such as FIA. Mr. Capps further contends thar the requested information is
relevant as it goes to his affirmative defense that FIA is not a real party in
interast under Rule 17(a) of the Idaho Rules of Civil Procedure and lacks
standing.

3. FIA contends that it should not be ordered to respond to Mr. Capps’ Requests

for Production of Documents Numbered three, four, and five relating to

information on studies of bill studies. The argument being that such

Order 2
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documents are irrelevant due to FIA’s alleged statutory right to unilaterally
amend & credit card agreements by sending amended agreements via mail with
a periodic statements or other material.

4. Mr. Capps contends that such documents are relevant because they
demonstrate that Mr. Capps' had inadequate notice of the proposed arbitration
amendment to the Account Agreement.

I, STANDARD OF REVIEW
The decision to grant or deny FIA Card Services” request for reconsideration rests in my

sound discretion. Carnell v. Barker Mgm:. Inc., 137 Idaho 322, 329, 48 P.34 651, 658 (1daho

2002).
11, DISCUSSION

1, Is Mr. Capps' Interrogatory Reguest No. 5 vague, a;;vbiguam, unduly burdensome

and irrelevant?

FIA reasserts in its motion for reconsideration the argument it initially made in
opposition to the motion to compel discovery, namely that the term “record-keeping system” ag
used in Mr. Capps’ Interrogatory Request No. 5 is vague or ambiguous. Mr. Capps contends that
such term is not ambigucus or vaguc because jt is defined in Merriam-Webster’s Dictionary and
iz standard nomeneclature for finencial institutions.

While Meriam Webster’s does not define the term “record-keeping system” it does
individually define the words “record,” “keep,” and “systern.” The word “record”” is defined 22
“to set down in writing : furnish written evidence of;"” the word “keep” is defined as “preserve;
maintain,”and the word “system” is defined as “an orgém’zed or established procedure” Meriam

Webster's Online Dictionary, http://www.merriam-webster.com/dictionary (last visited July 2,

Order 3
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2008). Putring thesc definitions together it is elear what is meant when M. Capps requests
disclosure of anything in FIA Card Services’ record-keeping system that contains, references, or
identifies the account in question. What FIA must disclose is anything in its organized or
established system of preserving or maintaining written evidence or writings that contains,
references or identifies the account at issue.

The term “record-keeping system” should not be confusing to FIA Card Services as the
term is standard nomenclature for financial institutions. See e.g. OCC Advisory Lester Regarding
Elgetronic Record Keeping, AL 2004-9 (June 21, 2004), A term that is standard nomenclature
and clearly defined cannot be considered vagne or ambiguous.

I thus tum to the second predicate upon which FIA Card services argues it should not be
compelled to answer Mr, Capps’ Interrogatory Request No, S—the irrelevancy of the
informarion requested. FIA believes that Mr. Capps requested the information in Interrogatory
Request No. 5 for the purpose of proving Mr. Capps’ claim of fraud, but that the information
requested is jizelevant to a claim of fraud. Morion for Reconsideration and to Stay Order
Compelling Discovery at 2.

In his Memorandum in Opposition to Defendant’s Motion for Reconsideration, Mr.
Capps explains that the information requested relates not to his claim of frand, but to his
affirmative defenses that FIA Card Services “lacks standing” and “i3 not a real party in interest
under Rule 17(a) of the Idaho Rules of Civil Procedure” Opposition to Defendant’s Motion for
Reconsideration at 2. The information additionally relates 1o Mr. Capps’ claim that FIA Card
Services is acting in the capacity as a collection agent who has failed to properly register in
Idaho. Jd. ar 3. A material fact to these defenses 18 whether or not FIA Card Services owns the

account in question. The information requested by Mr. Capps in his Interrogatory Request No,

Order 4
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5, namely the financial records relating to the account in question, will help prove whether FIA,
in fact owns the account in question. I therefore hold that such information is relevant. Becayse
Mr. Capps’ Interrogatory Request No. 5 is not vague, ambiguous, or unduly burdensome, and
because it requests relevant information to Mr. Capps’ defenses, I will pot reverse my prior order
compelling FIA Card Services to answer this iuterrogatory request.

2. Ave Mr. Capps’ Requesis for Production Nos. 3, 4, and 5 irrelevant because FI4 has

a starytory right to unilaterally amend a credit card agreement via mail with a
periodic statement or other materials sent 10 My, Capps.

Mr. Capps’ Requests for Production Nos. 3, 4, and 5 all relate to studies on bill stuffing,
Mr. Capps argues that such information is relevant because it demonstrates that the
overwhelming majority of people do not read material included in bill stuffers, which thereby
proves that by sending the arbitration clause amendment to the credit card agreement in the same
envelope as Mr. Capps”® periodic statement of account, FIA Failed to provide Mr. Capps with
adequate legal notice of the amendment. Opposition io Defendant 's Motion for Reconsideration
at 3-8.

FTA, on the other hand, contends that it is irrelevant what the bill stuffing studies reves]
since Delaware law specifically provides that a bank may unilaterally amend a credit card
agreement by providing notice to a cardholder, and that such notice may be provided by sending
the amendment to the cardholder “in the same envelape with 2 periodic statement or as part of
the periodic statement.” Motion for Reconsideration and o Stay Order Compelling Discovery at
3 (citing 5 Del. C. § 952(2)).

The standard for determining whether material is properly discoverable or not is found in

Rule 26(b)(1) of the Idaho Rules of Civil Procedure. It states:

Order 5
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Scope of Discovery in General:

Unless otherwise limited by order of the court in accordance with
these rules, the scope of discovery is as follows: (1) Parties may
obtain discovery regarding any matter, not privileged, which is
relevant to the subject matter involved in the pending action,
whether it relates to the claim or defense of the party seeking
discovery or to the claim or defense of any other party, including
the existence, description, namre, custody, condition and location
of any books, documents, or other tangible things and the identity
and location of persons having kmowledge of any discoverable
matter. [t is not ground for objection that the information sought
will be inadmissible at the wial if the information sought appears
reasonably calculated to lead to the discovery of admissible
evidence.

Idaho Rule of Civil Procedure 26(b)(1).

Pursuant to this standard, the information rclaﬁng to bill stuffing studies is
properly discoverable material because it is reasonably calculated to lead to the discovery
of admissible evidence regarding whether or not Mr. Capps actually received the
Arbitration Amendment to the Account Agreement that was allegedly sent in the same

envelope ag Mr. Capps’ monthly statement.

I'recognize that Mr. Capps would like to use the information from the bill stuffing
studies 1o support his claim of fraud against FIA; specifically, 10 prove that FIA knew

from the bill stuffing studics that sending the Amendment in the same envelope as Mr.
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Capps’ monthly statement would not provide him with adequate legal notice. However,
this issue of how the information from the bill stuffing studies can properly be used is a
matter for another day. All that needs to be determined in this motion is whether or not
the information on the bill stuffing studies should be discoverable at all. To which the
answer i yes because the information s reasonably calculated to lead to the discovery of
admissible evidence, namely whether or not Mr. Capps actually received the Arbitration
Amendment to the Agreement. I therefore confirm my initial order compelling FIA to
respond to Mr. Capps® Requests for Production Nos. 3, 4, & 5 relating to Bill Stuffing

Studies.

IV, ORDER
FIA Card Services’ Motion to Reconsider and Stay My April 29, 2008 Order Compelling
Discovery i3 denied, FIA Card Services shall answer Mr. Capps’ Interrogatory Request No. 3
and Requests for Production of Documents Nos. 3, 4, and 5.

It is 50 ordered, this the < Jday of July, 2008

HN BRADBURY
DISTRICT JUDGE
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS,

Plaintiff,
Case No.: CV 07-38202

MEMORANDUM DECISION AND ORDER

V.

FIA CARD SERVICES, N.A., fka MBNA
AMERICA BANK, N.A,,

Defendant.

This matter comes before me on FIA Card Services’ Motion for Summary

Judgment.
BACKGROUND and DISCUSSION

FIA Card Services (“FIA”) filed a motion for summary judgment on its breach of
contract and account stated claims. In regards to the breach of contract claim, FIA argues
that a contract was formed by FIA’s issuance of and Mr. Capps’ use of a credit card. FIA
further argues that this contract agreement was breached when Mr. Capps’ failed to make
the requested payments set forth in monthly statements mailed to Mr. Capps. FIA finally
argues that Mr. Capps admitted the existence of this contract and its subsequent default
~ his failing to respond to the Requests for Admission sent to him.

In regards to the Account Stated claim, FIA argues that a new account stated

contract was formed by Mr. Capps’ failure to object to the charges claimed to be due in




the monthly statements sent to Mr. Capps by FIA. FIA further argues that Mr. Capps has
admitted to the existence of an account stated by failing to respond to the discovery
requests submitted to him.

I held a hearing on FIA’s motion for Summary Judgment on June 26, 2008.
Subsequent to this hearing, an order was issued permitting Mr. Capps to amend his
responses to the discovery requests. Accordingly, FIA’s arguments in its motion for
summary judgment that Mr. Capps has admitted by default the existence of a contract and
its breach as well as an account stated contract, no longer bear validity.

Mr. Capps has since amended his discovery responses. He admits that he
received by mail the statements of his account. Opposition to Motion for Summary
Judgment at 14; Answer to Request for Admission No. 2. Nonetheless, he specifically
denies that by he agreed to pay FIA by virtue of opening a credit card account with them.
Opposition to Motion for Summary Judgment at 14; Answer to Request for Admission
No. 1. He further denies that he owes FIA the claimed amount due and owing,.
Opposition to Motion for Summary Judgment at 14-15; Answer to Request for Admission
Nos. 3 & 4. Finally, he denies that he has no defense to the payment of the amount
shown as owing on the statements of account. Opposition to Motion for Summary
Judgment at 16; Answer to Request for Admission No. 6. Mr. Capps has based his
answers to these requests for admission on an unsigned Affidavit of Walker F. Todd, on a
Second Amended and Restated Pooling and Servicing Agreement dated October 20, 2007
(“Pooling and Service Agréenﬁent”), and on the MBNA Credit Card Master Note Trust
Prospectus dated October 11, 2005 (“Trust Prospectus”), which documents Mr. Capps

attached as exhibits to his Affidavit m Support of his Opposition for Summary Judgment.
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At the hearing held June 26, 2008 regarding the Motion for Summary Judgment,
and in its reply Brief to Mr. Capps’ Opposition to the Motion for Summary Judgment,
FIA questioned the admissibility of the unsigned Walker F. Todd Affidavit as well as the
Pooling and Service Agreement and the Trust Prospectus. See Reply Memorandum in
Support of Summary Judgment at 1-3. Thus, the first issue to be determined is whether
or not the unsigned affidavit, the Pooling and Service Agreement, or the Trust Prospectus
are admissible evidence that should be considered in determining whether or not to grant
FIA’s Motion for Summary Judgment.

A Admissibility of Mr. Walker Todd's Affidavit, the Pooling and Service

Agreement, and the Trust Prospectus.
a. Standard of Review

Once the party moving for summary judgment establishes the absence of a
genuine issue of material fact, the burden shifis to the non-moving party to show that a
genuine issue of material fact does exist. Robert v. Goss, 144 Idaho 225, 226 (2007).
The non-moving party must come forward with evidence by way of affidavit, deposition,
or otherwise, which contradicts the evidence submitted by the moving party and which
establishes the existence of a material issue of disputed fact. /d. Affidavits submitted in
support or opposition of summary judgment “shall be made on personal knowledge, shall
set forth such facts as would be admissible in evidence, and shall show affirmatively that
the affiant i1s competent to testify to the matters stated therein.” Idaho Rule of Civil
Procedure 56(65. The summéry judgment affidavit requirements are not satisfied by an
affidavit that is conclusory, based on hearsay, or not supported by personal knowledge.

Posey v. Ford Motor Credit Co., 141 1daho 477, 483 (2005).




b. Admissibility of the unsigned Affidavit of Walker F. Todd

The Affidavit of Walker F. Todd attached to Mr. Capps’ Affidavit cannot be
considered because it fails to meet the summary judgment criteria established in LR.C.P.
56(e) and because it is not signed or notarized. Generally, an affidavit must be sworn to
in person before a notary public or other officer empowered to administer oaths and have
the affiant's signature attached in order for it to be valid. Roberson v. Ocwen Federal
Bank FSB, 553 S.E.2d 162, 165 (2001); Am.Jur. Affidavits § 9. Mr. Todd’s affidavit is
neither signed nor notarized.

It is insufficient that Mr. Todd’s affidavit is attached to the signed and notarized
affidavit of Mr. Capps. The information contained in the affidavit is not based on Mr.
Capps’ personal knowledge as required by .R.C.P. 56(¢). Mr. Capps alleges that the
contents of Mr. Todd’s affidavit were “verified with [Mr. Capps’] personal knowledge
from conversation with Mr. Todd,” but this conclusory allegation alone falls short of
proving personal knowledge. Post Hearing Memorandum at 10. Mr. Capps provides no
details of when or where the conversation with Mr. Todd took place or what the specific
subject matter of the conversation was. Thus, Mr. Capps has failed to lay the foundation
demonstrating his personal knowledge of the contents of Mr. Todd’s affidavit.

Assuming that the affidavit was based on personal knowledge, it still does not
qualify for consideration as it contains inadmissible hearsay for which no hearsay
exception has been established. Mr. Capps argues that Mr. Todd’s affidavit qualifies for
the Idahﬁ Rlﬂlle’ of Evidence 803(24) “catchall” hearsay exception, which applies to:

a statement not specifically covered by any of the [other hearsay]

exceptions but having equivalent circumstantial guarantees of
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trustworthiness, if the court determines that (A) the statement is offered as

evidence of material fact; (B) the statement is a more probative point for

which 1t is offered than any other evidence which the proponent can

procure through reasonable efforts, and (C) the general purposes of these

rules and the interests of justice will best be served by admission of the

statement into evidence.
LR.E. 803(24).

I may not admit hearsay evidence under this catchall provision unless the five
requirements outlined in the rule are carefully and strictly followed and recorded as these
requirements ensure that the hearsay statement has been evaluated for relevancy, need,
and reliability. State v. Giles, 115 Idaho 984, 987 (1989).

Although Mr. Capps claims that Mr. Todd’s statements qualify for the hearsay
exception under .R.E. Rule 803(24), he provides no evidence or argument--other than a
conclusory allegation that he has verified the content of the statements with personal
knowledge--regarding the statements’ relevancy, need, and reliability. Post Hearing
Memorandum at 9-10. Without clearly laying a foundation as to the relevancy, need, and
reliability of Mr. Todd’s statements, [ may not admit them under the Rule 803(24)
hearsay exception.

Because Mr. Todd’s affidavit is not signed or notorized, is hearsay, and is not
based on personal knowledge it may not be considered in this summary judgment motion.

c. Admissibility of The Pooling and Service Agreement and the Trust

Prospectus.




The Pooling and Service Agreement as well as the Trust Prospectus, Exhibits 1
and 2 of Mr. Capps’ Affidavit in Support of Opposition to Motion for Summary
Judgment (“Exhibits”) may not be considered because they are not based on the personal
knowledge of Mr. Capps and because they contain inadmissible hearsay.

Mr. Capps contends that the exhibits fall within the Idaho Rule of Evidence
803(24) “catchall” exception to the hearsay rule which covers those statements “not
snecifically covered by any of the [other] exceptions but having equivalent circumstantial
guarantees of trustworthiness.” I cannot admit the exhibits under this exception because
Mr .Capps has failed to adequately argue or demonstrate why the exhibits qualify for this
exception. As explained above, before I can admit evidence under the catchall hearsay
exception, a record must be established regarding the statement’s relevancy, need, and
reliability. State v. Giles, 115 Idaho 984, 987 (1989). Mr. Capps provides no such
record; he merely conclusorily claims that the exhibits offered as evidence “‘are
probative” and “are in the interest of justice” to admit. Post Hearing Memorandum at 9.
Without anything more than such conclusory claims, the statements are not admissible.

Mr. Capps additionally argues that Exhibit 1, the Trust Prospectus qualifies for
the 803(8) public record hearsay exception, which provides:

Public Records or Reports. Unless the sources of information or other

circumstances indicate lack of trustworthiness, records, reports,

statements, or data compilations in any form of a public office or agency

setting forth its regularly conducted and regularly recorded activities, or

matters observed pursuant to duty imposed by law and as to which there
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was a duty to report, or factual findings resulting from an investigation
made pursuant to authority granted by law. . . .
LR.E. 803(8).

Mr. Capps alleges that “EXHIBIT 1 is a public record maintained by the
Securities and Exchange Commission and is admissible under Rule 803(8) of the
exceptions to the hearsay rule.” Post Hearing Memorandum at 9. Mr. Capps explains in
great detail the process by which he retrieved the Trust Prospectus document from the
website of the securities exchange commission. Affidavit in support of his Opposition to
the Motion for Summary Judgment at 1-2. Nevertheless, the attached Trust Prospectus is
not admissible because it is not certified as required by the Idaho Rules of Civil
Procedure. LR.C.P. 56(¢) (requiring documents attached to an affidavit in support or
opposition to a motion for summary judgment to be “sworn or certified.”). Additionally
problematic is the Trust Prospectus’ lack of authentication, a prerequisite to admission of
evidence under the hearsay rule. Article II Gun Shop Inc., v. Gonzales, 441 F.3d 492,
496 (7" Cir. 2006).

Idaho Rule of Evidence 901 addresses authentication. It states: “The requirement
of authentication or identification as a condition precedent to admissibility is satisfied by
evidence sufficient to support a finding that the matter in question is what its proponent
claims.” L.R.E. 901(a). It then provides for illustrative purposes examples of how
different documents may be authenticated. Example number seven relates to public
records; it states “Public records or reports. Evidence that a writing authorized by law to

be recorded or filed and in fact recorded or filed in a public office, or a purported public




record, report, statement, or data compilation, in any form, is from the public office
where items of this nature are kept.” LR.E. 901(b)(7).

Mr. Capps claims that the Trust Prospectus is properly authenticated according to
901(b)(7) because it is a public record as testified to in his Affidavit. Affidavit in Support
of Opposition to Motion for Summary Judgment at 2; Post Hearing Memorandum at 10.
Although a report such as the Trust Prospectus may be authenticated by an affidavit, such
affidavit must establish that the report 1s a public report and that it is kept in a public
office where reports of that type are kept. Article Il Gun Shop, Inc. v. Gonzales, 441 F.3d
at 495. Mr. Capps 1s incompetent to establish such facts because he is not an agent of the
securities exchange commission and not authorized to testify as to the types of reports
kept by the Securities Exchange Commission or as to the place where such reports are
kept. Compare Article Il Gun Shop, Inc. v. Gonzales, 441 F.3d at 495-496 (holding that a
document was properly authenticated as a public record when attached to an affidavit of
an agent of the public agency who kept the document as a public record).

Because Exhibits 1 and 2--the Pooling and Service Agreement and the Trust
Prospectus--contain hearsay and fail to qualify for either the catchall hearsay exception or
the public records hearsay exception, they may not be considered by me in determining
the motion for summary judgment. See Posey v. Ford Motor Credit Co., 141 Idaho 477, |
483 (2005) (holding that certain sections of an affidavit and attached documents to the
affidavits were inadmissible evidence that should not be considered by the court in the
summary judgment motion because they contained inadmissible hearsay that did not

qualify for the business record or any other hearsay exception). Although these exhibits




may be rendered admissible by presentation of an adequate foundation, such foundation
has not been shown through Mr. Capps’ affidavit.
d. Conclusion

Without a proper foundation being laid to establish Mr. Capps’ personal
knowledge and without qualifying for an exception to the hearsay rule, the affidavit of
Walker F. Todd, the Pooling and Service Agreement, and the Trust Prospectus may not
be considered. L.LR.C.P. 56(e) clearly requires affidavits in opposition to summary
judgment to be made on personal knowledge, to set forth facts as would be admissible in
evidence, and to show affirmatively that the affiant is competent to testify to the matters
stated therein. These requirements have not been met.

Even assuming that the affidavits and documents should be considered, Mr.
Capps still fails to meet his burden of coming forward with evidence by way of affidavit,
deposition, or otherwise, which contradicts the evidence submitted by the moving party
and which establishes a material issue of disputed fact. The Pooling and Service
Agreement and the Trust Prospectus documents attached as exhibits to Mr. Capps’
Affidavit are cited by Mr. Capps’ in support of his affirmative defense that FIA Card
Service lacks standing and is not a real party in interest. These exhibits do not relate
directly to whether or not there was a contract formed and breached or whether an
account stated agreement was reached--the two bases of FIA’s motion for summary
judgment. See Opposition to Motion for Summary Judgment at 2-8.

B. Does FIA Card Services Have Standing and is it a Real Party in

Interest?
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In his Memorandum in Opposition to Motion for Summary Judgment, Mr. Capps
argues that FIA lacks standing and is not a real party in interest because Mr. Capps’
credit card account has been assigned along with the receivables on his account to the
Master Trust. Opposition to Motion for Summary Judgment at 2-8. Specifically, Mr.
Capps cites the Pooling and Service Agreement in support of his claim that “MBNA,
through BA Credit Card Funding LLC, assigned both the Receivables and the Account
involved in this action to the BA Credit Card Trust 1L /d. at 4.

In its reply brief, FIA contends that these exact issues “‘relating to securitization
and the Idaho Collection Agency Act, have previously been extensively briefed and
decided in Citibank (South Dakota) N.A. v. Miriam Carroll, CV 06-37067 (2nd Dist.
Idaho, December 10, 2007).” Reply Memorandum in Support of Summary Judgment at 3.
FIA Card Services accordingly requests this court to take judicial notice of the pleadings
and Memorandum Decision and Order entered in that case.. Mr. Capps, on the other
hand, contends that judicial notice 1s improper because the Pooling and Serviée
Agreement at issue in Citibank v. Carroll, varies substantively from the Pooling and
Service Agreement at issue in this case.

Despite my decision that they are not admissible, 1 have reviewed in full the
Second Amended and Restated Pooling and Service Agreement attached as Exhibit 2 as
well as the MBNA Credit Card Master Note Trust Prospectus attached as Exhibit I to Mr.
Capps’ affidavit as a basis for deciding FIA’s standing and qualification as the real party
1n interest.

To be entitled to bring an action, a party must have standing to sue. In order to

have standing, a plaintiff must allege or demonstrate “an injury in fact and a substantial




likelihood that the judicial relief requested will prevent or redress the claimed injury.”
Bowles v. Pro Indiviso, Inc. 132 Idaho 371, 375,973 P.3d 142, 146 (Idaho 1999). A
crucial inquiry m determining standing 1s “whether the plamtiff has alleged such a
personal stake in the outcome of the controversy’” as to warrant his invocation of the
court’s jurisdiction and to justify the exercise of the court’s remedial powers on his
behalf.  Miles v. Idaho Power Co., 116 Idaho 635, 641, 778 P.2d 757, 763 (1989).

Mr. Capps contends that FIA Card Services lacks standing because it transferred the
credit card receivables (“receivables™) on his account to the Master Trust. FIA Card
Services posits that even if it does not own the receivables, it has standing to collect Mr.
Capps’ credit card debt because 1t still owns Mr. Capps’ account.

Nothing in the evidence suggests that FIA Card Services transferred to the Master
Trust anything more than the receivables on Mr. Capps’ account. In fact, the MBNA
Credit Card Master Note Trust Prospectus specifically provides that “MBNA transfers
the receivables to Master Trust Il but continues to own the credit card accounts.”
Prospectus, MBNA Credit Card Master Note Trust at 23 (October 20, 2006) (emphasis
added).

The receivables are separate from the account contract and the one can be transferred
without the other. Citibank (South Dakota) N.A. v. Miriam Carroll, CV 06-37067 (2nd
Dist. Idaho, December 10, 2007). The record reflects that only the receivables on Mr.
Capps’ account were transferred to the Master Trust. As owner of the account itself, FIA
has standing to collect the debt owed on the account. It is of no moment that FIA
contractually obliged itself to transfer the money it collects on its accounts to the Master

Trust. FIA’s obligation to the Master Trust to transfer the money collected does not
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affect Mr. Capps’ contractual relationship with and obligation to FIA. [ therefore
conclude that FIA has standing to bring this suit to collect the credit card debt owed by
Mr. Capps on the account. /d.

As owner of the Account, FIA also qualifies as a Real Party in Interest. Rule 17(a) of
the Idaho Rules of Civil Procedure states that “[e]very action shall be prosecuted in the
name of the real party in interest.” Mr. Capps’ contention that FIA Card Services fails to
he the real party in interest is predicated upon the assertion that both the receivables and
the account have been assigned to the BA Master Credit Card Trust I, therefore making
the Trustee of the Master Trust, not FIA the real party in interest. Opposition to Motion
for Summary Judgment at 4. Because I have concluded that the accounts have not been
transferred, Mr. Capps’ argument against FIA qualifying as a real party in interest
necessarily fails. Citibank (South Dakota) N.A. v. Miriam Carroll, CV 06-37067 (2™
Dist. Idaho, December 10, 2007)

In addition to the standing and real party in interest defenses, Mr. Capps raised the
following defenses in his opposition to FIA’s Motion for Summary Judgment: that FIA is
acting in the capacity of a credit collector and has failed to properly register in Idaho as
required by the Idaho Collection Agency Act (“ICAA™), and that some or all of the FIA’s
counterclaims are barred by the doctrine of unclean hands; breach of contract; estoppel,
laches, and waiver, contributory or comparative negligence, and failure to mitigate
damages.

C. The Other Defenses
a. FIA failed to obtain a permit as required under the Idaho Collection

Agency Act (“ICAA”).
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The Idaho Collection Agency Act prohibits persons from “engage[ing], either
directly or indirectly in [Idaho] in the business of collecting or receiving payment for
others of any account, bill, claim or other indebtedness” without first obtaining a permit.
Idaho Code § 26-2223. An exemption is provided, however, for regulated lenders or
those acting on behalf of regulated lenders. Idaho Code § 26-2239. Regulated Lender is
defined as “‘a person authorized to make, or take assignment of, regulated consumer
loans, as a regular business under section 28-46-301 Idaho Code. Idaho Code § 28-41-
301(37).

Idaho Code section 28-46-301 states:

(1) The administrator shall receive and act on all applications for licenses

to make regulated consumer loans under this act. Applications shall be

filed in the manner prescribed by the administrator and shall contain such

information as the administrator may reasonably require. Unless a person

is exempt under federal law or under this section or has first obtained a

license from the administrator authorizing him to make regulated

consumer loans, he shall not engage in the business of:

(a) Making regulated consumer loans; or

(b) Taking assignments of an undertaking direct collection
of payments from or enforcement of rights against debtors
arising from regulated consumer loans.

(2) Any “supervised” financial organization,” as defined in section 28-41-

301(45), Idaho Code, or any person organized, chartered, or holding an

authorization certification under the laws of another state to engage in




making loans and receiving deposits, including a savings, share,

certificate, or deposit account and who is subject to supervision by an

official or agency of the other state, shall be exempt from the licensing

requirements of this section. . . .

Idaho Code § 28-46-301.

Mr. Capps contends that FIA fails to qualify as a “regulated lender” because it
does not accept deposits, including savings, share, certificate or deposit accounts.
Opposition to Motion for Summary Judgment at 7. He bases this argument on a
misinterpretation of Idaho Code sections 28-46-301 and 28-41-301(37). FIA is not
required, as Mr. Capps’ contends, to accept deposits in order to qualify a regulated
lender. The “accepting deposits” criteria only comes into play in a situation in which a
person seeks exemption from the Idaho regulated consumer loan licensing requirement
by virtue of being charted and supervised by an official or agency of another State.
Idaho Code § 28-46-301. Mr. Capps has failed to prove that FIA falls under this
category. Therefore, Mr. Capps has failed to prove that FIA is an unregulated lender
required by the ICAA to obtain a permit before engaging in collection activity.

b. Unclean Hands, Breach of Contract, Estoppel, Laches, Waiver,
Contributory or comparative negligence, and failure to mitigate
Damages.

Mr. Capps’ claimed defenses of unclean hands, breach of contract, estoppel,
laches, waiver, contributory or comparative negligence, and failure to miti géte démages
are based upon alleged information found in the Trust Prospectus and the Service and

Pooling Agreement. As explained previously, these documents are inappropriate for my

G
o
P




consideration. Without referring to these documents Mr. Capps’ defenses provided in his
opposition to FIA’s motion for summary judgment are conclusory and unsubstantiated by
fact. Id. Idaho Rule of Civil Procedure 56(e) prohibits the party adverse to a motion for
summary judgment from resting “upon the mere allegations or denials of that party’s
pleading.” The adverse party is required to set forth specific facts, by affidavit or
otherwise, showing that there is a genuine issue for trial.” LR.C.P. 56(¢) (emphasis
added). Mr. Capps has not set forth such specific facts. I therefore deny his claims his
unclean hands, breach of contract, estoppel, laches, waiver, contributory or comparative
negligence, and failure to mitigate damage defenses to FIA’s Motion for Summary
Judgment.

D. Additional Affidavits and Issues Raised for the First Time in Mr.

Capps’ Post Hearing Memorandum

At the hearing held on June 26, 2008, you granted Mr. Capps leave to submit a
Post Hearing Memorandum to further articulate the issue of how the Trust Prospectus and
Pooling and Service Agreement documents demonstrate that FIA no longer owns the
account in question. Mr. Capps timely submitted a memorandum on July 1, 2008.
However, as part of this memorandum Mr. Capps attached a new exhibit—Modern
Money Mechanics. He additionally raised a litany of issues beyond the scope of how the
Trust Prospectus and Pooling and Service Agreement demonstrate that FIA no longer
owns the account. FIA has filed an objection to this superfluous material. Reply and
Objection to Plaintiff’s Post Hearing Memorandum at 1-2.

Mr. Capps was granted permission to brief only one specific issue. It would be

unfair to FIA for me to consider information in the briefing outside of this scope.
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Fairness demands that the new exhibit and the briefing on the extraneous issues should

not be considered.

1.

CONCLUSION

The Walker F. Todd Affidavit, the Pooling and Service Agreement, and

the Trust Prospectus should not be considered in deciding the summary

judgment motion because such documents fail to meet the LR.C.P.

56(e) requirements. They contain hearsay for which no hearsay
exception has been established and they fail to be based on personal
knowledge.

Mr. Capps’ has failed to adequately prove his defenses.

a. FIA does have standing and is a real party in interest because it only

transferred the receivables to Mr. Capps’ account to the Master Trust,

retaining ownership of the account itself.

. FIA does not have to register under the Idaho Collection Agency Act

before engaging in collection activities on Mr. Capps’ account because
FIA is a regulated lender exempt from the ICAA.

Mr. Capps’ defenses of unclean hands, breach of contract, estoppel,
laches, waiver, contributory or comparative negligence, and failure to
mitigate damages are based upon information in the Affidavit of
Walker F. Todd, the Trust Prospectus, and the Pooling and Servicing
Agreement which documents are not admiésiblre in determining this
motion for summary judgment. Accordingly these defenses fail to be

substantiated 1ssues of fact.
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d. 1 cannot in fairness to FIA consider information that Mr. Capps
provided in his Post-Hearing Memorandum that exceeds the scope of
the specific issue of whether the Pooling and Service Agreement and
Trust Prospectus prove that FIA fails to own the account.

e. Given the absence of any material issues of fact, FIA’s motion for
Summary Judgment should be granted.

ORDER
FIA’s motion for summary judgment is GRANTED.

It is so ordered, this the £ D day of July, 2008

[ Uiy /L/\J\(gccc kci
" JOHN BRADBURY
DISTRICT JUDGE
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David F. Capps
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Plaintift, in propria persona

IN THE DISTRICT COURT OF THE SECIND JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS,
Case No. CV-07-38202
Plaintiff,
MOTION FOR
VS. RECONSIDERATION

FIA CARD SERVICES, N.A., fka MBNA
AMERICA BANK, N.A..

Defendant,

COMES NOW the Plaintiff, David F. Capps, (hereinafter “Capps™) and submits
his MOTION FOR RECONSIDERATION pursuant to Rule 11(a)(2)(B) of the Idaho
Rules of Civil Procedure as follows:

INTRODUCTION

Reconsideration is an important aspect _ofrthe judicial process. It allows the
parties to more fully briet the court as to the exact nature of the issues, the law involved.
and to submit facts for the consideration of the court that may have been previously

overlooked. “A rehearing or reconsideration in the trial court usually involves new or
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additional facts, and a more comprehensive presentation of both law and fact. Indeed, the
chief virtue of a reconsideration is to obtain a full and complete presentation of all
avallable facts, so that the truth may be ascertained. and justice done, as nearly as may
be.” See Coeur d’Alene Mining Co. v. First Nat’l Bank. 118 ldaho 812, 823, 800 P.2d
1026, 1037 (Idaho 1990).

FIA Card Services. N.A., (hereinafter “FIA™) was granted Summary Judgment on
the 28" day of July 2008 on Counts 1l and I of its Counterclaims. Count Il alleges a
Breach of Contract, and Count II1 alleges that an Account Stated has been created. Capps
hereby denies those claims and provides the following facts and memorandum of law in
rebuttal of the claims made by FIA:

COUNT II - BREACH OF CONTRACT

The three basic elements of a Breach of Contract cause of action are: (1) the
existence of an enforceable contract; (2) acts of the other party that constitute a breach of
the contract; and, (3) damages to the non-breaching party resulting from the breaching
party’s conduct. The burden of proot is on the party claiming the breach, in this case:
FIA. Alleging facts is not sufficient, those facts must be proven.

Placing the original contract into evidence proves the existence ot'a contract. FIA
also needs to prove that the contract is enforceable. FIA has failed to place the original

1™ day of July

contract on the court record. Capps has provided an aftidavit dated the 1
2008. based on personal knowledge that the original agreement between the parties was

requested in discovery. and was not supplied by FIA. An atfidavit, with further details is

provided with this MOTION FOR RECONSIDERATION.
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FIA has provided what they refer to as a “governing agreement”, which is not the
original agreement, is not a duplicate of the original agreement, and has no legal basis as
being anything agreed to by the parties. Without the original agreement on the court
record, there is no proof that any changes were made according to the terms and
conditions of the original contract, or that any other contract, governing or otherwise, was
authorized and agreed to by the parties. In MBNA America Bank, N.A. v. McGoldrick,
Idaho Supreme Court slip decisions, Docket No. 34055, (July 1% 2008) (attached), the
1ssue was over an alleged arbitration provision, which MBNA claims to have added to the
cardholder agreement. The court stated,

“The district court found that McGoldrick’s original cardholder agreement “did

not have an arbitration provision, but gave MBNA the right to change the

agreement under certain circumstances.” There was no evidence admitted during
the trial as to what those circumstances were or as to whether MBNA complied
with them. Absent that evidence, MBNA failed to prove that it amended

McGoldrick’s original cardholder agreement to add a provision requiring

mandatory arbitration, and it therefore failed to prove that there was an agreement

to arbitrate. The order of the district court confirming the arbitration award 1s
reversed.”

The same basic conditions are present in this case. FIA has failed to prove the
existence of a contract by not placing the original contract on the court record. Without
the original agreement on the court record. there is no proof that the alleged contract is
enforceable, and no substantial and competent evidence upon which the jury can make
that determination.

The second element of a Breach of Contract cause of action is to prove the acts of
the other party that constitute a breach of the contract. Without the terms and conditions

of the original contract on the court record, there is no proof that Capps breached any of

the terms or conditions of the contract. The alleged governing agreement, which is not a
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duplicate of the original, cannot be used as a substitute for the original without proof that
a substitute agreement was authorized and agreed to by the parties in the original
agreement. In Idaho Power Co. v. Cogeneration, Inc., 134 Idaho 738 (2000), the court
stated,

“The burden of proving the existence of a contract and fact of its breach is upon
the plaintiff. and once those facts are established. the defendant has the burden of
pleading and proving affirmative defenses, which legally excuse performance.
See O'Dell v. Basabe, 119 1daho 796, 813, 810 P.2d 1082, 1099 (1991).”

FIA claims that a contract exists, but has provided no original contract as proot of any
such agreement. Under Rule 1002 of the Idaho Rules of Evidence, the original
cardholder agreement is required.

“To prove the content of a writing, recording, or photograph, the original writing,
recording, or photograph is required, except as otherwise provided in these rules
or by statute.”

Under Rule 1003, Idaho Rules of Evidence,

“A duplicate is admissible to the same extent as an original unless (1) a genuine
question is raised as to the authenticity or continuing effectiveness of the original or
2) in the circumstances it would be unfair to admit the duplicate in lieu of the
original.”

FIA has presented no evidence or testimony proving that the cardholder agreement
offered by FIA was in fact a duplicate of the original cardholder agreement. Under Rule
1004 of the Idaho Rules of Evidence,

“Admissibility of other evidence of contents. The original is not required, and
other evidence of the contents of a writing, recording, or photograph is admissible
if:

(1) Originals lost or destroyved. All originals are lost or have been destroyed,
unless proponent lost or destroyed them in bad faith; or

(2) Original not obtainable. No original can be obtained by any reasonably
practicable, available judicial process or procedure; or

(3) Original in possession of opponent at a time when an original was under the
control of the party against whom oftered, that party was put on notice by the
pleadings or otherwise that the contents would be subject of proof at the hearing;
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and the party does not produce the original at the hearing; or

(4) Collateral matters. The writing, recording, or photograph is not closely related

to a controlling issue.”

FIA has presented no evidence proving that the original contract was lost or destroyed,
nor has FIA proved that the original is not obtainable or that the opposing party has
possession of the original contract.

In Roberson v. Ocwen Federal Bank FSB, 250 Ga.App. 350 (2001), to which this
court has referred,

[2] “A party can prove by testimony and other secondary evidence the existence
and terms of a written executed contract when the loss or destruction of the original
written contract has been sufficiently accounted for to establish the contract and the
reason for its unavailability after the excrcise of diligence to produce it. Gen. Ins. Sves.
V. Marcola, 231 Ga.App. 144, 148(5)(b), 497 S.E.2d 679 (1998).

FIA has presented no testimony or any other evidence to prove the existence,
and/or the terms and conditions of the original agreement, its loss or destruction or any
diligence in attempting to locate the original agreement.

FIA has provided no testimony proving that the contents of the alleged governing
agreement are identical to the terms and conditions in the original contract, or that the
submitted agreement is an exact duplicate of the original. The writing, which is the
original contract, is an essential element of FIA’s proof ot the existence of an enforceable
contract and the conditions of an alleged breach. Such proof is not on the court record.

FIA claims that said account was due and payable within thirty (30) days after
recelpt of a statement of account. FIA has failed to prove that such a condition actually
exists in the original agreement. The third element of a Breach of Contract cause of

action 1s damages to the non-breaching party resulting from the breaching party’s

conduct. FIA has failed to allege any damages in Count Il, and without both claim and
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proof of damages, there is no cause of action. If any element of a claim fails, the entire
claim fails. FIA has failed to prove any of the three basic elements ot a Breach of
Contract cause of action.

COUNT III - ACCOUNT STATED

The three basic elements of an Account Stated cause of action are: (1) the parties
engaged in prior dealings out of which the account arose; (2) at the time the account was
presented, the debtor had a prior liability to pay; and, (3) the alleged debtor either
expressly or implicitly promised to pay the balance of the account stated. The burden of
proof is on the party claiming the Account Stated, in this case: FIA. Alleging facts is not
sufficient, those tacts must be proven.

FIA has presented copies of alleged statements, which may indicate prior dealings
between the parties. The sufficiency of these alleged statements is for a jury to decide.
FIA also claims that the final balance owing has been ascertained and Capps has received
statements evidencing that amount. No evidence has been presented by FIA proving that
Capps had a prior liability to pay on the account. The original contract, including the
exact terms and conditions that were agreed to between the parties, would be required to
prove any liability. Without the original contract, such liability cannot be established.
FIA has not placed the original contract on the court record.

FIA claims that Capps has impliedly agreed with FIA that such amount is due and
owing as evidenced by Capps” failure to object to the charges within a reasonable time.
That statement is not true. Capps objected to the amount of the charges some eighteen
(18) months before the alleged final balance was ascertained as evidenced by the attached

dispute letter dated the 23" day of December 2004, sent by Capps to FIA’s predecessor,
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MBNA via Comerica Bank Bankcard Services, who originally owned the account. In
addition, a second dispute letter dated the 3™ day of November 2006 was sent to MBNA
regarding the alleged account, also attached. Under Regulation 7. Title 12, CFR, section
226.13(d)(1). once MBNA was notified of a dispute, the consumer had no legal
obligation to pay until the alleged dispute was resolved. MBNA has been notified twice
regarding disputes over the amount of the alleged account and to date, the dispute has not
been resolved, and to this date, there has been no liability on the part of Capps in regards
to the alleged account. Nothing has become due and owing, or payable under Title 12,
CFR, section 226.13(d)(1).
In Barnes v. Huck, 97 1daho 173, 540 P.2d 1352 (1975), the court clearly
reiterated the conditions of an account stated cause of action in Idaho.
In O 'Harrow v. Salmon River Uranium Development, Inc. 84 Idaho 427, 430-31,
373 P.2d 336, 338 (1962) this court addressed itself to what constituted an
“account stated,” and said the following: “To constitute an account stated the
transaction must be understood by the parties as a final adjustment of the
respective demands between them and the amount due. An account stated
becomes a new contract which exhibits the state of account between the parties
and the balance owing one to the other, and two things must appear, first ¢ mutual
examination of the claims of each other by the parties; and second, that there is a
mutual agreement between them as to the correctness of the allowance and
disallowance of the respective items or claims and the balance as struck upon the
Jinal adjustment of the whole account and demands on both sides. (Cite omitted.)
An account stated must receive the assent of both parties; the minds of the parties
must meet for an account becomes stated only by reason of acquiescence in its
correctness.” (Emphasis in original.)
As is apparent from the attached attidavit and dispute letters, a mutual
examination of the claims of each other has not taken place. The dispute letter sent by
s dated the 23" day of December 2004 has not been investigated, nor have any of

the claims been addressed. The second dispute letter was sent after Capps had a chance

to examine the account and the related issues more closely, questioning certain aspects of
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the accounting and requesting certain assurances regarding the account and what had
been done with it. There is no mutual agreement as to the correctness of any allowances,
or disallowances, and there has been no balance struck upon as a final adjustment of the
whole account. None of the conditions specified as an account stated by the Supreme
Court of Idaho have been met in this case. There is no meeting of the minds on the
amount due or as to the correctness of any statement. FIA has failed to prove at least two
of the essential elements of an account stated cause of action. FIA has also failed to
prove that Capps had an obligation to pay at the time the alleged account was presented.
Capps had objected to the amount of the charges and the balance due well before the
alleged balance was ascertained and presented.

While FIA may question the effectiveness of the dispute letter sent by Capps, that
issue is for the jury to decide and constitutes a genuine issue of a material fact. In Riggs
v. Colis, 107 Idaho 1028, 695 P.2d 413 (1985) the Court of Appeals of Idaho held,

“In considering such evidence, it is well recognized that the facts are to be

liberally construed in favor of the party opposing the motion and he is given the

benefit of all favorable inferences which might be reasonably drawn from the

evidence. Huyck v. Hecla Mining Company, 101 Idaho 299, 612 P.2d 142 (1980).

Further, the Idaho Supreme Court has held that even though there are no genuine

issues of material facts between the parties a motion for summary judgment must

be denied, when the case is to be tried to a jury, if the cvidence is such that
conflicting inferences can be drawn therefrom and if reasonable men might reach
different conclusions. Riverside Development Company v. Ritchie, 103 Idaho

515,650 P.2d 657 (1982).”

Capps has demanded a jury trial in both his original Complaint and in his Amended
Complaint.
CONCLUSION

FIA has moved for summary judgment on two causes of action: Breach of

Contract; and Account Stated. None of the three basic elements of a Breach of Contract
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cause of action have been proven by FIA. The original contract has not been placed on
the court record to prove the existence of an enforceable contract. No specific terms of
the original contract have been placed on the court record to prove that a breach has taken
place. No claim for damages has been made, and no proot of any damages has been
placed on the court record. Summary Judgment on a Breach of Contract cause of action
ts not appropriate and should be DENIED.

The requisite conditions for an Account Stated cause of action are also not present
in this case. There has been no examination of Capps’ ¢laims, no attempt at adjustments
or reconciliation of the account on the part of FIA, even after a second dispute letter and
request from Capps. The accounting was disputed some 18 months before FIA presented
what it considers to be a final accounting, and after an examination of FIA’s claims,
Capps sent another letter (dated November 3" 2006) disputing the accounting. There s
no meeting of the minds as required under the standards established by the Supreme
Court of Idaho in account stated causes of action. Since this case is for the jury to decide,
the court may not weigh the evidence, but must deny the Motion for Summary Judgment
due to the existence of evidence of disputed facts. The attached affidavit is pursuant to

Rule 56(e) of the Idaho Rules of Civil Procedure.

Dated this < TH day of August 2008,
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CERTIFICATE OF MAILING

I. Miriam G. Carroll, hereby certify, under penalty of perjury, that I mailed a true
and correct copy of this MOTION FOR CONSIDERATION to the attorney for the
Defendant this &bm»«—rf{ day of August 2008 by Certified Mail
# "7(3‘7{,76 ZISp 0093 m CHkCE  atthe following address:

Alec T. Pechota
Wilson & McColl
420 W. Washington
P.O. Box 1544
Boise, 1D 83701

A s ian (o Carra

Miriam G. Carroll
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Dawvid I. Capps

104 Jefferson Drive
Kamiah, [ 83536
208-935-7962

FAX: 208-926-41069

Plamttt, in propria persona

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID I, CAPPS. )
) Case No. CV-2007-38202
Plaintuft. )
) AFFIDAVIT IN SUPPORT OF
VS, ) MOTION FOR
) RECONSIDERATION
FIA CARD SERVICES. N A tka MBNA ) :
AMERICA BANK. N AL )
)
Detendant, )
)
County: ldaho )
) SS:
State: ldaho )

L David 1. Capps. beme duly sworn. do hereby depose. and 1f called upon to
testity, would testify as follows:
. That I am over the age of 18 vears of age.

2. That Lam a party to the above titled action.

AFFIDAVIT IN SUPPORT OF MOFION FOR RECONSIDERATION Page 1 of 4.
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That I am making this affidavit based on my personal knowledge of the facts
stated heremn.

That on or about the 26" day of December 2004 T mailed a dispute letter to
Comerica Bank Bankcard Services in regards to account 5490-9979-6011-1014
by Certified Mail # 7003 0500 0005 3302 4888.

That the attached letter dated the 23" day of December 2004 is a true and correct
copy of the letter I matled to Comerica Bank Bankcard Services.

That Comerica Bank Bankcard Services received the letter on or about the 3™ dav
of January 2005 as evidenced by the attached copy of the Certified Mail Domestic
Return Receipt.

That the letter disputed the amount of the debt shown on the December 14" 2004
statement.

That the letter included a request for additional documentary evidence of
indebtedness of the accormt charges. which includes copies of the account charges
and entries that made Comerica Bank Bankcard services arrive at the recent
balance shown on my statement.

That Comerica Bank Bankcard Services failed to provide the requested
information within the tme hmits established under Title 15, U.S.C. Section 1666

el seq

- That on or about the 3" day of November 2006 [ mailed a letter to MBNA

America Bank, N AL regards to account 3490-9979-6011-1014 by Certified

Mail # 7003 1160 0002 7630 3722,
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LT That MBNA Amenica Bank. N AL received the letter on or about the 77 day of
November 2006 as evidenced by the attached copy of the Certified Mail Domestic

Return Receipt.

2. That the attached letter dated the 3™ day of November 2006 is a true and correct
copy of the Tetter I marled to MBNA America Bank, NCA.

5. That the letter questions the nature and extent of any finance charges.

F4. That the letter also states, 1 have reason to believe that vour company has failed

to properly credit me for all revenues received by you related to this account.”

5. That I have received no response from MBNA America Bank regarding this
letter.

16. That there I have not agreed to any amount stated relating to this account.

7. That there are unresolved issues regarding interest, finance charges. amounts of

revenues received by Comerica Bank Bankcard Services, MBNA America Bank,

N.A. and/or FIA Card Services, N. A which were not credited to my account.
18, That on or about the 8" day of February 2008, 1 requested the original contract in

my first set of Interrogatories, Requests for Admissions and Requests for

Production of Documents as follows: REQUEST FOR PRODUCTION OF

DOCUMENT NO. 2: Please produce. or make avatlable for copving, the

original contract bearing the date and signature of both parties regarding the

ACCOUNT.

19, That recerved a response to my first set of Interrogatonies. Requests for
Admission and Requests for Production of Documents dated the 10" day of

Tarch 2008.
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20. That the response to my request for the original contract was as follows:
RESPONSE: The original application is no longer available for the ACCOUNT.

21. That the original contract was not included in the documents provided.

22. That FIA Card Services, N.A, offered no reason for the lack of an original
contract.

23. That no original contract has been provided since that time.

Further deponent sayeth not.

Dated this & P:/ day of August 2008.

NOTARY PUBLIC ‘
Subscrjbed and sworn before me this : 1+~ Day of August, 2008

& Wl
Signature of Notary Public for Idaho

| reside in _ t -1/ County, Idaho.

My commission expires " . - { '

MY UORIMISSION EXPIRES 5|
© O Aprit 21, 2004
BONDEDR THRU NOTARY PUBLIC UNDERWERTYERR

CINDY J. CHILDERS

Notary Public

Staie of Idaho
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Dawvid F. Capps
HC-11 Box 366
Kamiah, 1D 83536

Comerica Bank Bankcard Services
P.O. Box 15026
Wilmington, DE 19850-5026

December 23, 2004

RE: Billing Inquiry on Account # 5490-9979-6011-1014
Amount in Dispute: $10,617.94

Dear Comerica Bank Bankcard Services:

I am writing regarding the above account. I believe that my most recent statement,
December 14, 2004 s inaccurate.

[ am disputing the above amount because I believe that you failed to credit my account
for prepayments you agreed to credit on the statement dated December 14, 2004. It was my
understanding that when I entered into the agreement with you that you would accept my signed
note(s) or other similar instrument(s) as money, credit or payment for previous account
transactions, and then reflect those credits in the statement dated December 14, 2004. They do
not appear in the statement and I am wondering why. The amount of the credits on the
prepayments of money or credit accepted by you should be the approximate amount that I list
above. I am making this billing inquiry since I am uncertain of all the dates of the prepaid
credits, charges and also since there may be additional credits that I am entitled to. Please
provide me with a written explanation why these credits are not showing.

[ am requesting that you provide me with an acknowledgement of this billing error and
complete a full investigation by sending me a written explanation report related to the subject
matter of this billing error.

| am also requesting additional documentary evidence of indebtedness of the account
charges, which includes copies of the account charges and entries that made you arrive at the
recent balance shown on my statement.

I am exercising my right to withhold the disputed amount until you comply. Thank you
for your time and consideration in this matter. If you have any questions please contact me
immediately, but make sure your questions reference an acknowledgement to this billing error
dispute.

Sincerely,
T

o~

David F. Capps

H
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MBNA America Bank, N.A.
P.O. Box 15026
Wilmington, DE 19850-5026

November 3, 2006

RE NOTICE AND DEMAND FOR VALIDATION AND ADEQUATE ASSURANCE OF
PERFORMANCE -~ A/C# 5490-9979-6011-1014

Dear Sir/Madame:

I recently received a communication from your company related to the
account listed above. Please regard this letter as a formal written Notice and Demand to MBNA America
Bank, N.A. for adequate assurance of performance with respect to the above listed account.

In preparation for this Notice and Demand, I have conducted a full and complete investigation into this
matter, and I am of the opinion that MBNA America Bank, N.A. may be in breach of the terms and
conditions of the alleged Credit Card Agreement, by its failure to provide either adequate and valuable
consideration, or full disclosure of the material terms and conditions of the alleged original agreement,
including the nature and extent of any finance charges assessed on the above account. In addition, I have
reason to believe that your company has failed to properly credit me for all revenues received by you
related to this account. In the event that the application or other evidence of this account was monetized,
securitized and/or sold, please provide me with certified copies of all underlying documentation regarding
said transactions.

This Notice and Demand should not be perceived as a refusal to pay any valid debt. However, | have
questions regarding the validity ot the debt you are alleging in the attached billing statement, and in order
to determine the validity of your presentment, and continue payment on the above-listed account, I will
require certain information to confirm your claim in this matter. To that end, please forward the attached
affidavit te the appropriate person in your organization for review and execution. Upon receipt of the
signed, sworn affidavit, I will arrange for payments to resume on the above noted account. In the event
that you are unable or unwilling to provide me adequate assurance of performance on this account, please
send me a billing statement or other communication indicating a zero balance due on the account.

Please restrict all communications with me regarding this matter to writing, and understand that all
communications, acfs or omissions may be used in litigation, including the filing of grievances and the
initiation of investigations at the Federal Trade Commission and other government bodies regarding your
non-compliance with the Fair Credit Reporting Act, Fair and Accurate Credit Transaction Act of 2003,
and other state and federal laws. Your failure to respond to this Notice and Demand within thirty (30)
days will be construed as a waiver of any and all claims regarding the above-listed account, and will act
as a confirmation that no further action will be taken on your part with respect to the subject account. No
further payments will be made on the account, and the account cannot be sold, assigned, forwarded or
otherwise transferred for purposes of the collection of a debt.

“especttully, T

David F. €apps
Certified mail #7005 1160 0002 7630 3722
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IN THE SUPREME COURT OF THE STATE OF IDAHO
Docket No. 34055

MBNA AMERICA BANK, N.A_,
Boise, June 2008 Term
Plaintiff-Respondent,
2008 Opinion No. 93
V.
Filed: July 1, 2008
JOHN L. McGOLDRICK,
Stephen W. Kenvon, Clerk
Defendant-Appellant.

I

Appeal from the District Court of the Fourth Judicial District of the State of
Idaho, in and for Valley County. The Hon. George D. Carey, District Judge.

The judgment of the district court is reversed.
Belnap, Curtis & Williams, PLLC, Boise, for appellant. R. Wade Curtis argued.

Wilson & McColl, Boise, for respondent. Alec T. Pechota argued.

EISMANN., Chief Justice.
This is an appeal from a judgment confirming an arbitration award. Because the plaintiff
failed to prove that the parties had entered into an agreement to arbitrate, we reverse the

judgment.

I. FACTS AND PROCEDURAL HISTORY
John MecGoldrick opened a credit card account with MBNA America Bank, N.A..
(MBNA) on July 8. 1994, After a billing dispute arose. MBNA submitted its claim against
McGoldrick to arbitration. He filed a written objection, contending that there was no valid
“arbitration agreement between him and MBNA and that he would not submit to arbitration.
MBNA proceeded with the arbitration, and on February 5, 2003, it obtained an award against

MecGoldrick in the sum of $22.889.57.
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On December 10, 2003, MBNA filed this action for confirmation of the arbitration
award. It contemporaneously moved to have the arbitration award confirmed. McGoldrick
appeared pro se, raising various defenses and asking to have the arbitration award vacated.
McGoldrick also filed an affidavit in opposition, asserting that there was no agreement to
arbitrate.  The district court treated the motion for confirmation as a motion for summary
judgment and denied it on the ground that there were genuine issues of material fact.

On Apnrl 19, 2004, McGoldrick moved to vacate the arbitration award.  MBNA
responded with an affidavit of its counsel. who attached to his affidavit copies of an MBNA
credit card agreement and documents related to the arbitration. It then moved again to confirm
the award. The district court treated the motions as cross motions for summary judgment and
denied them on the ground that there was a genuine issue of material fact as to whether there was
an agreement to arbitrate.

On March 1, 2005, MBNA again moved to confirm the arbitration award. It supported
this motion with the affidavit of one of its assistant vice presidents Ken Ballinger. He averred
that attached to his atfidavit was a true and correct copy of McGoldrick’s cardholder agreement.
The copy of the attached credit card agreement did not contain an agreement to arbitrate, but it
did include a provision permitting MBNA to amend the agreement. Ballinger also stated that on
or about December 20, 1999, MBNA mailed to McGoldrick and other MBNA cardholders
written notification that MBNA was amending the cardholder agreements to add a mandatory
arbitration provision; that the notification informed the cardholders that they could opt out by
providing‘MBNA with written notification by January 25, 2000: and that MBNA did not receive
timely notification from McGoldrick that he elected to opt out of the arbitration provision.
McGoldrick responded by again moving to vacate the arbitration award. He supported his
motion with an affidavit in which he stated that he had never received notice of the amendment
to add an arbitration clause to his cardholder agreement. The district court again treated the
motions as motions for summary judgment and held that the competing affidavits created a
genuine issue of material fact as to whether there was a valid arbitration agreement between
MBNA and McGoldrick.

The matter was tried to the district court on June 8, 2006. At the beginning of the trial,
the district court announced that the factual matters to be tried were whether there was an

agreement to arbitrate and. if so, whether the arbitration provision was procedurally

o




unconscionable. After the trial, the district court issued written findings of fact and conclusions
of law. It found that McGoldrick’s original cardholder agreement included a provision giving
MBNA the right to amend the agreement under certain circumstances: that in late 1999 MBNA
mailed McGoldrick and other cardholders written notifications that 1t was amending their
cardholder agreements to add a mandatory arbitration provision: that MBNA allowed them to
reject the amendments by giving written notification by a specified time: that McGoldrick
received the written notification of the amendment in the mail and did not give written notice
that he was rejecting the amendment. The court confirmed the arbitration award. It entered
judgment in favor of MBNA against McGoldrick in the sum of $42.046.36, which included the
arbitration award, pre-judgment interest, court costs and attorney fees. McGoldrick timely

appealed. After he filed the appeal, McGoldrick retained counsel to represent him on the appeal.

II. ISSUES ON APPEAL
l. [s the district court’s finding that there was an agreement to arbitrate supported by
substantial and competent evidence?

2. Is either party entitled to an award of attorney fees on appeal?

HI. ANALYSIS
A. Is the District Court’s Finding that There Was an Agreement to Arbitrate Supported
by Substantial and Competent Evidence?

The original cardholder agreement between McGoldrick and MBNA did not include an
arbitration provision. At the commencement of the trial. the district court stated that the factual
issues to be tried were “whether there was an agreement to arbitrate, and alternatively, whether
the arbitration provision, if any, was procedurally unconscionable.” After the trial, the court
found that MBNA amended McGoldrick’s cardholder agreement in December 1999 when it
mailed him written notification that it was adding a mandatory arbitration provision to his
cardholder agreement and he failed to timely reject the amendment. McGoldrick contends that
the court’s finding is not supported by substantial and competent evidence because MBNA did
not offer his original cardholder agreement into evidence.

“A trial court’s findings of fact will not be set aside on appeal unless they are clearly

erroneous. . .. On appeal, this Court examines the record to see if challenged findings of fact
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are supported by substantial and competent evidence.” Thomas v. Madsen, 142 ldaho 635, 637-
38, 132 P.3d 392, 394-95 (2006) (citation omitted).

In his opening brief, McGoldrick argued, among other things, that without the original
cardholder agreement there was no evidence of “how to give notice of the amendment and what
choice of law controls the contract.” He also stated that “MBNA must prove the predicate that
the contract being amended has a provision authorizing amendment, the manner and
circumstances for such amendment and how notice of the amendment 1s to be given.”

MBNA responded by asserting that its right to amend the cardholder agreement had been
established pursuant to Rule 56(d) of the Idaho Rules of Civil Procedure.” In its order denying
MBNA’s third motion to confirm the arbitration award, which the district court treated as a
motion for summary judgment, the court listed “facts [that] are now in the record.” The list
included, “The agreement, which was on an MBNA-prepared form not subject to negotiation, did
not include an arbitration provision, but it did provide MBNA with the right to change the
agreement under certain circumstances.” Rule 56(d) provides that if a motion for summary
judgment 1s denied, the trial court can “make an order specifying the facts that appear without
substantial controversy . . .. Upon the trial of the action the facts so specified shall be deemed
established, and the trial shall be conducted accordingly.” MBNA argues that under Rule 56(d)
it was not required to offer evidence at trial regarding the fact that McGoldrick’s cardholder
agreement provided that MBNA could amend it.

In his reply brief, McGoldrick countered by arguing that even it MBNA had the right to
change his cardholder agreement “under certain circumstances,” the court “did not specify under
what circumstances MBNA  could amend the original agreement between the parties.”

Theretore, MBNA was required to prove the provisions in the original agreement “by which an

" That Rule provides:

If on motion under this rule judgment is not rendered upon the whole case or for all the
relief asked and a trial is necessary, the court at the hearing of the motion, by examining the
pleadings and the evidence before it and by interrogating counsel, shall if practicable ascertain
what material facts exist without substantial controversy and what material facts are actually and
in good faith controverted. Tt shall thereupon make an order specifying the facts that appear
without substantial controversy, including the extent to which the amount of damages or other
relief 1s not in controversy, and directing such further proceedings in the action as are just. Upon
the trial of the action the facts so specified shall be deemed established, and the trial shall be
conducted accordingly.




amendment could be effectuated and under what circumstances. MBNA had to prove that it
properly amended the agreement with an arbitration clause.”

The district court did not refer to Rule 56(d) in its order denying MBNA"s third motion
for confirmation, which the court treated as a motion for summary judgment, nor did it state that
the facts were deemed established and need not be proven at trial.”  Assuming that the district
court’s list of facts “in the record” constituted a hist of established facts under Rule 56(d), the
court merely found that McGoldrick’s cardholder agreement could be amended “under certain
circumstances.” The court did not specity what those circumstances were. At trial. MBNA did
not offer any evidence as to what those circumstances were, nor did its witness testify that the
procedures it followed were in accordance with the cardholder agreement or applicable law.
Absent evidence as to what those circumstances were or that it complied with the applicable
requirements for amendment, MBNA did not prove that it amended the cardholder agreement.

MBNA argues that “the terms of the original agreement, including the right to amend,
were . . . found by the district court on February 21, 2006.” This assertion is incorrect. On
March 1. 2005, MBNA filed its third motion to confirm the arbitration award, and 1t supported
the motion with the Ballinger affidavit. In his aftidavit, Ballinger stated that a true and correct
copy of the cardholder agreement for McGoldrick’s account was attached to the affidavit as
Fxhibit 1. Although there was no “Exhibit 1 attached to the affidavit, there was an “Exhibit A”
consisting of two documents. The first was entitled “Credit Card Agreement Additional Terms
and Conditions,” and the second was entitled “Credit Card Agreement.” In its order denying
summary judgment, the district court did not state that those documents constituted the terms of
McGoldrick™s cardholder agreement. Indeed. the document entitled “Credit Card Agreement
Additional Terms and Conditions™ included an arbitration provision. Had the court found that
Exhibit A to Ballinger’s affidavit was a true copy of McGoldrick’s cardholder agreement, it
would not have denied the motion for confirmation on the ground that there was an issue of fact
as to whether there was “a valid arbitration agreement between the plaintiff and the defendant.”

MBNA contends that during argument on its third motion for confirmation of the
arbitration award, McGoldrick admitted that Exhibit A to the Ballinger atfidavit was a true and

correct copy of the original cardholder agreement. During that argument. McGoldrick stated:

To avoid confusion, a trial court should clearly state that it is deeming the specified facts as established pursuant to
Rule 56(d).

wh




“Plaintiff has submitted a copy of the parties’ original agreement, marked as Exhibit A. This
version is the only agreement recognized by defendant, and it contains no arbitration clause.”
The only facts deemed established under Rule 56(d) are those that the trial court specifies in its
order as being without substantial controversy. The Rule states, “Upon the trial of the action the
Jfacts so specified shall be deemed established. and the trial shall be conducted accordingly.”
(Emphasis added.) Facts that could have been, but were not. so specified are not deemed
established.

Next. MBNA contends that McGoldrick offered the Ballinger affidavit into evidence
during the trial. He questioned MBNA’s witness about an exhibit to that affidavit. but he did not
offer either the athdavit or the exhibit into evidence.

Finally, MBNA points to McGoldrick’s cross-examination of its witness during which
the witness stated that the verbiage of MBNA's several cardholder agreements 1s the same. The
following exchange occurred:

Q. (BY MR. MCGOLDRICK) Is that [an exhibit to Ballinger’s atfidavit]
a copy of the original agreement containing the same terms and conditions that
were in effect at the time the account was opened?

A. This 1s a copy of one of several MBNA credit card agreements. This
particular one does not — I don’t see it containing the arbitration clause, so this
may very well be the one that would have been sent to you back in July of 1994
when you opened the account.

Not all of the agreements look the same. The verbiage from agreement to
agreement 1s consistent, but the appearance of the agreements may vary
depending upon the particular affinity group that the card is associated with.

Q. Obviously. the terms and conditions can’t be the same if there is
changes made. Do you have any idea how many revisions have been made to this
agreement since 19947

A. T'do not.

MBNA argues that the circumstances under which it could amend McGoldrick’s original
cardholder agreement were established because its witness testified that the verbiage in the
various MBNA credit card agreements is consistent. That testimony does not establish the
circumstances under which MBNA could amend the agreements. Testimony that “the verbiage
from agreement to agreement is consistent”™ does not by itself establish what the verbiage in any
agreement is. MBNA did not offer the verbiage of any cardholder agreement into evidence at

the trial.




In finding that MBNA had amended McGoldrick’s cardholder agreement, the district
court also relied upon various statutes enacted in the state of Delaware. There was no evidence
presented during the trial. however. showing that Delaware law applied to this case.

The district court found that McGoldrick’s original cardholder agreement “did not have
an arbitration provision, but gave MBNA the right to change the agreement under certain
circumstances.” There was no evidence admitted during the trial as to what those circumstances
were or as to whether MBNA complied with them. Absent that evidence, MBNA failed to prove
that it amended McGoldrick’s original cardholder agreement to add a provision requiring
mandatory arbitration, and 1t therefore failed to prove that there was an agreement to arbitrate.
The order of the district court confirming the arbitration award is reversed. Because of our
resolution of this issue. we will not address the remaining issues that McGoldrick raised to

challenge the confirmation of the arbitration award.

B. Is Either Party Entitled to an Award of Attorney Fees on Appeal?

MBNA requests an award of attorney fees on appeal pursuant to Idaho Code §§ 12-
120(3) and 12-121. Since it is not the prevailing party on appeal, it is not entitled to an award of
attorney fees under either of those statutes.

McGoldrick requests an award of attorney fees on appeal “pursuant to Idaho Code
Sections 12-120 and 12-121." “If the party is claiming that a statute provides authority for an
award of attorney fees, the party must cite to the statute and, if applicable, the specific subsection
of the statute upon which the party rehies.” Bream v. Benscoter, 139 1daho 364, 369. 79 P.3d
723, 728 (2003). Because Idaho Code § 12-120 has differing subsections, merely citing the
statute without specifying the portion of the statute upon which the claim for attorney fees 1s
based is not sufficient. Appel v. LePage. 135 Idaho 133, 138, 15 P.3d 1141. 1146 (2000).
Because McGoldrick has not specified the portion of Section 12-120 upon which he rehies. he
cannot recover attorney fees under that statute, assuming it is applicable.

Attorney fees can be awarded on appeal under Idaho Code § 12-121 only if the appeal
was brought or defended frivolously. unreasonably. or without foundation. Cole v. Esquibel,
Idaho ., . 182 P.3d 709, 713 (2008). We do not find that MBNA defended this appeal

frivolously, unreasonably, or without foundation.
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IV. CONCLUSION
The judgment is reversed and this case is remanded with instructions to dismiss the

complaint with prejudice. We award costs on appeal, but not attorney fees. to the appellant.

Justices BURDICK. J. JONES, W. JONES and HORTON CONCUR.
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS,
Case No. CV-07-38202
Plaintiff,
MOTION FOR CONTINUANCE
VS. UNDER RULE 56(f)
FIA CARD SERVICES. N.A., ftka MBNA
AMERICA BANK N.A.,

Defendant,

(PR A W S S W N N g e

COMES NOW the Plaintift, David F. Capps (hereinafter “Capps”), and submits

his MOTION FOR CONTINUANCE UNDER RULE 56(f) as follows:
RULE 56(f)

Rule 56(f) of the Idaho Rules of Civil Procedure states:

“When affidavits are unavailable in summary judgment proceedings.

Should it appear from the affidavits of a party opposing the motion that the party

cannot for reasons stated present by affidavit facts essential to justify the party’s

opposition, the court may refuse the application for judgment or may ordera

continuance to permit affidavits to be obtained or depositions to be taken or

discovery to be had or may make such other order as is just.”

As stated in the attached affidavit, the Plaintiff is unable to obtain affidavits

authenticating the Pooling and Servicing Agreement and laying the foundation for having



the Pooling and Servicing Agreement entered into evidence in this case because the
Pooling and Servicing Agreement is an internal document of the Detendant. Only
personnel within FIA Card Services, N.A. have personal first hand knowledge of the
document’s creation and authenticity. In addition, Capps is also secking affidavits in
regard to the Prospectus regarding authentication and a foundation allowing the
Prospectus to be entered into evidence in this case.

Capps therefore requests that this court continue the hearing on his Motion for
Reconsideration to allow him to obtain the required affidavits in regard to the Pooling
and Servicing Agreement and the Prospectus through discovery. The documents are
essential to prove his affirmative defenses in this hearing on reconsideration of the
court’s recent summary judgment order.

Capps also requests leave of the court to provide supplemental briefing regarding
the affirmative defenses in reconsideration once the affidavits have been obtained and the
opportunity to enter the Pooling and Servicing Agreement and the Prospectus into
evidence.

In the alternative, Capps requests that this court vacate its order of summary
judgment and refuse the application for judgment pursuant to Rule 56(f) of the Idaho
Rules of Civil Procedure.

Dated this ~ day of August 2008.

David F. Capps




CERTIFICATE OF MAILING

I. Miriam G. Carroll, hereby certify, under penalty of perjury. that I mailed a true
and correct copy of the Plaintiff’s MOTION FOR CONTINUANCE UNDER RULE
56(1) to the attorney for the Defendant this _day of August 2008 by Certified
Mail # ~_at the following address:

Alec T. Pechota
Wilson & McColl
420 W. Washington
P.O. Box 1544
Boise, [D 83701

Miriam G. Carroll




David F. Capps

104 Jefferson Drive
Kamiah, ID 83536
208-935-7962

FAX: 208-926-4169
Plaintitt, in propria persona

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS, )
: ) Case No. CV-2007-38202
Plaintift, )
) AFFIDAVIT IN SUPPORT OF
Vs. ) MOTION FOR
) CONTINUANCE UNDER
FIA CARD SERVICES, N.A.. fka MBNA ) RULE 56(F)
AMERICA BANK, N.A.. )
)
Defendant, )
)
County: Idaho )
) $S:
State: Idaho )

I, David F. Capps. being duly sworn, do hereby depose, and if called upon to
testify. would testify as follows:
1. That I am over the age of 18 years of age.

2. That I am a party to the above titled action.

AFFIDAVIT IN SUPPORT OF MOTION FOR CONTINUANCE Page 1 of 3.
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10.

That I am making this affidavit based on my personal knowledge of the facts
stated herein.

That to the best of my knowledge, the Second Amended and Restated Pooling and
Servicing Agreement, dated as of October 20, 2006 is an internal document to
FIA Card Services, N.A.

That I have no personal knowledge as to the creation or authenticity of the copy
of the Second Amended and Restated Pooling and Servicing Agreement OR THE
Prospectus currently in my possession.

That I am unable, by affidavit, to create the authentication and legal foundation to
have the Second Amended and Restated Pooling and Servicing Agreement and/or
the Prospectus entered into evidence.

That 1 believe that there are individuals at FIA that have the first hand knowledge
to authenticate and lay the foundation to have the Second Amended and Restated
Pooling and Servicing Agreement entered into evidence.

That. based on the copy in my possession, the information contained therein is
essential evidence in my affirmative defenses in this case.

That | would be seriously prejudiced by not being able to obtain this evidence.
That, to the best of my knowledge, the Prospectus was created by FIA Card

Services, N.A. or its former corporate entity, MBNA America Bank, N.A.

. That 1 belicve that there are individuals at FIA that have the first hand knowledge

to authenticate and lay the foundation to have the Prospectus dated October

11,2005 entered into evidence.

AFFIDAVIT IN SUPPORT OF MOTION FOR CONTINUANCE Page 2 of 3.




12. That, based on the copy in my possession, the information contained therein is
essential evidence in my affirmative defenses in this case.

13. That I would be seriously prejudiced by not being able to obtain this evidence.

Further, deponent sayeth not.

Dated this .S~ ﬁ’( day of August 2008

NOTARY PUBLIC
Subscribed and sworn before me this

g

“>  Day of August, 2008

bt ..

Signatu

. = b
e

're’Of Noté&lpubﬁg f(;r laaho e fﬁm vy

oL
{ / WOTARY N %
| reside in * {1~ !~ .County, ldaho. £ i =

My commission expires < .

0.\"»‘.,...'.‘.;-’"”.‘3\
"',??»IE OF \Ot‘ ¥
"0
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Telephone: 208-345-9100 .

Facsimile: 208-384-0442

Attorneys for FIA Card Services, N.A.

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
DAVID F. CAPPS,
Plaintift,
Case No. CV-07-38202

V.

FIA CARD SERVICES, N.A., fka MBNA
AMERICA BANK, N.A.,

MOTION TO DISMISS

Defendant.

The Defendant. by and through its counsel of record, hereby submits its Motion to Dismiss

pursuant to LR.C.P. 12(b)(6).
I.
COURSE OF PROCEEDINGS

On or about October 11, 2007, Plaintift filed his Amended Complaint and Demand for Jury
Trial. In said Complaint, Plaintitt asserted the following claims against Defendant: violation of
Plaintift™s right to trial by jury (Article I, Section 7, Constitution of the State of Idaho); negligence;
and fraud. Each of Plaintiff’s claims 1s predicated on the allegation that Defendant proceeded to
obtain an arbitration award (See Exhibit A to Defendant’s Answer and Counterclaim) knowing there

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

MOTION TO DISMISS - | -
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was never an agreement to arbitrate. Further, Plaintift claims damages in the amount of $15,448.35 -
- the exact amount obtained in arbitration - - on each count. On January 30, 2008, Defendant filed its
Answer and Counterclaim. In said Counterclaim, Defendant sought to confirm its arbitration award,
or in the alternative, to recover under its claims for breach of contract and account stated.

On May 19, 2008, Defendant filed its Motion for Summary Judgment, and relating pleadings,
as to its claims for breach of contract and account stated. After extensive briefing and argument, the
Court entered its Memorandum Decision and Order on July 28, 2008, in which the Court granted
Defendant’s Motion for Summary Judgment.

II.
STANDARD OF REVIEW

A motion to dismiss for failure to state a claim should not be granted "unless it appears
beyond doubt that the plaintiff can prove no set of facts in support of his claim that would entitle him
torelief.” Taylorv. Maile, 127 P.3d 156, 160 (Idaho 2005). Upon a rule 12(b)(6) motion to dismiss
for failure to state a claim, the complaint must be viewed in the light most favorable to the plaintift,
it must be given the benefit of every reasonable intendment, and every doubt must be resolved in its
favor. Gardner v. Hollifield, 96 1daho 609, 611, 533 P.2d 730, 732 (Idaho 1975).

I11.
ARGUMENT

“Idaho's version of the Uniform Arbitration Act clearly makes a distinction between an

arbitration determination and a-judgment.” Bingham County Comm 'n v. [nterstate Elec. Co., 108

Idaho 181, 182, 697 P.2d 1195, 1196 (Idaho Ct. App. 1985). An “arbitrator’s award is not self-

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

MOTION TO DISMISS -2




enforcing.” Id. at 183. “Such an award requires the imprimatur of a court to be enforced.” Id. “The
award becomes enforceable when a court enters judgment on the award.” [d.

As established in Defendant’s Counterclaim, an arbitration award was entered in favor of
Defendant for the sum of $15.448.35. As a result of the arbitration determination, Plaintiff claims
damages in the amount of $15,448.35 on each count. However, an “arbitrator’s award is not self-
enforcing.” [d at 183. This was only an arbitration determination, NOT a judgment. Further, at this
time, there is no need for Defendant to pursue confirmation of its award, as the Court has granted
Detendant’s Motion for Summary Judgment as to .its claims for breach of contract and account
stated. Thus, Plaintiff has no cause of action for damages as a result of the award letter.

V.
CONCLUSION

Plaintiff’s claims (violation of the right to trial by jury, negligence and fraud) must be
dismissed.

DATED thiswiday of August, 2008.

WILSON & McCOLL-—" )

Attorney for Plaintiff

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

MOTION TO DISMISS -3
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CERTIFICATE OF MAILING

I DO HEREBY CERTIFY thaton this /[ day of Auguat, 2008, 1 caused to be served on the
following parties of interest a true and correct copy of the within and foregoing document by placing
the same in the United States Mail, sufficient postage affixed thereon and addressed to:

David F. Capps oy
104 Jefferson Dr. s
Kamiah, [D 83536 ey

Afec T. Pechota

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

MOTION TO DISMISS -4




David F. Capps

104 Jefferson Dr.

Kamiah, 1D 83536
208-935-7962

FAX: 208-926-4169
Plaintitt, in propria persona

Lo DEPUTY

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS,
Plaintiff,
vS.

FIA CARD SERVICES, N.A., t/k/a/ MBNA
AMERICA BANK, N.A..

Defendant,

R NP SO e N NI S o N e

Case No. CV-07-38202

SUPPLEMENTAL
MOTION FOR CONTINUANCE
UNDER RULE 56(f)

COMES NOW the Plaintiff, David F. Capps (hereinafter “Capps”), and submits his

SUPPLEMENTAL MOTION FOR CONTINUANCE UNDER RULE 56(F) as follows:

I.

RULE 56(f) LR.C.P.

Rule 56(f) of the Idaho Rules of Civil Procedure states:

“Rule 56(f). Should it appear from the affidavits of a party opposing the motion that the

party cannot for reasons stated present

by affidavit facts essential to justify the party’s

opposition, the court may refuse the application for judgment or may order a continuance

SUPPLEMENTAL MOTION FOR CONTINUANCE UNDER RULE 56(f)Page 1 of 5.

P BRA



to permit affidavits to be obtained or depositions to be taken or discovery to be had or
may make such other order as is just.”

The attached affidavit establishes the conditions present under Rule 56(f) for this court to
continue Capps” Motion for Reconsideration. This court may also compel discovery so that
Capps may obtain the needed affidavits to have the Pooling and Servicing Agreement admitted
as evidence in reconsideration. This court also has the option of admitting the previously
submitted copy of the Pooling and Servicing Agreement under Rule 1004(3) of the Idaho Rules
of Evidence. In addition, this court may vacate the summary judgment entered on July 28, 2008
under Rule 56(f), or may vacate the summary judgment pursuant to Capps’ Motion for
Reconsideration.

II.
MOTION TO COMPEL DISCOVERY

Capps has requested a certified copy of the Pooling and Servicing Agreement with
affidavits appropriate to have the document admitted as evidence. FIA has objected to the
request based on the concept that because of the summary judgment under reconsideration, the
document and the information contained therein is not relevant, and refused to supply the
requested document. As established in the attached affidavit, the document is relevant and
essential to justify Capps’ opposition. The document is also internal to FIA and Capps has no
other means to obtain the document with affidavits appropriate to have the document entered as
evidence. Capps therefore moves this court to compel FIA to produce the Pooling and Servicing

Agreement with affidavits appropriate to have the document entered as evidence.

SUPPLEMENTAL MOTION FOR CONTINUANCE UNDER RULE 56(f)Page 2 of 5.
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I11.
REQUEST TO ADMIT THE EXISTING DOCUMENT AS EVIDENCE

In the alternative, Capps requests that this court admit the previously submitted Pooling
and Servicing Agreement as evidence under Rule 1004(3) of the Idaho Rules of Evidence. Rule
1004 states:

“Rule 1004. Admissibility of other evidence of contents.

The original is not required, and other evidence of contents of a writing, recording, or

photograph is admissible if: ... (3) Original in possession of opponent. At a time when

original was under control of the party against whom offered, that party was put on
notice, by the pleadings or otherwise, that the contents would be a subject of proof at the
hearing; and the party does not produce the original at the hearing;”

The original document is in possession of the opponent and Capps has no other
opportunity to obtain a certified copy of the document with affidavits suitable to have the
document entered as evidence. Capps submitted the document with his opposition to summary
judgment, putting FIA on notice that the contents would be a subject of proof at the hearing. FIA
did not produce the original or a certified copy at the hearing and has refused to provide the
document in discovery. FIA has also had sufficient time to object to the accuracy and
authenticity of the document and has not done so. The document previously submitted is thus
admissible under Rule 1004(3) of the Idaho Rules of Evidence.

V.
REQUEST TO VACATE SUMMARY JUDGMENT

Capps is seriously prejudiced by FIA’s refusal to provide the Pooling and Servicing
Agreement. The document is an essential element of Capps’ affirmative defense that FIA “lacks
standing” and that FIA “is not a real party in interest under Rule 17(a), LR.C.P.” When the party

seeking summary has possession of a document essential to the opposing party’s defense, and the

moving party refuses to provide the document, summary judgment should be refused. In

SUPPLEMENTAL MOTION FOR CONTINUANCE UNDER RULE 56(f)Page 3 of 5.
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addition, under Rule 1008(c) of the Idaho Rules of Evidence, the issue of whether the contents of
the Pooling and Servicing Agreement previously offered correctly reflects the contents of the
original Pooling and Servicing Agreement represents a genuine issue over a material fact which
is for the jury to decide, and as such, the summary judgment issued by this court would
subsequently become inappropriate and should be vacated.
CONCLUSION

Several options are available to the court at this time. Capps moves this court for a
continuance and an order compelling FIA to produce a certified copy of the requested Pooling
and Servicing Agreement with affidavits sufticient for the document to be admitted as evidence.
[n the alternative, Capps requests that this court admit the previously submitted Pooling and
Servicing Agreement under Rule 1004 of the Idaho Rules of Evidence. As an additional
alternative, Capps moves this court to vacate the summary judgment of July 28, 2008 on the

grounds that there are genuine issues of material facts which are for the jury to weigh and decide.

Dated this [ [ 7 day of September, 2008,

tiff, in pW persond

David F. Capps, P

SUPPLEMENTAL MOTION FOR CONTINUANCE UNDER RULE 56(f)Page 4 of 5.
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CERTIFICATE OF SERVICE

[, Miriam G. Carroll, hereby certify, under penalty of perjury, that [ mailed a true and
correct copy of this SUPPLEMENTAL MOTION FOR CONTINUANCE UNDER RULE 56(f)
TH day of September, 2008 by Certified Mail # 7006
2150 0003 4550 3175 at the following address:

to the attorney for the Defendant this

Alec T. Pechota
Wilson & McColl
420 W. Washington
P.O. Box 1544
Boise, ID 83701

Al ik G Camt |

Miriam G. Carroll
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David F. Capps

104 Jefterson Drive
Kamiah, ID 83536
208-935-7962

FAX: 208-926-4169
Plaintitt, in propria persona

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS, )
) Case No. CV-2007-38202
Plaintiff, )
) AFFIDAVIT IN SUPPORT OF
Vs. ) MOTION FOR
) CONTINUANCE UNDER
FIA CARD SERVICES, N.A., tfka MBNA ) Rule 56(F)
AMERICA BANK, N.A., )
)
Defendant, )
)
County: Idaho )
) SS:
State: Idaho )

[, David F. Capps, being duly sworn, do hereby depose, and if called upon to
testify, would testify as follows:
1. That I am over the age of 18 years of age.

2. That I am a party to the above titled action.

AFFIDAVIT IN SUPPORT OF MOTION FOR CONTINUATION Page 1 of 3.
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3. That I am making this affidavit based on my personal knowledge of the facts
stated herein.

4. That | have raised an affirmative defense to Defendant FIA Card Services, N.A.’s
counterclaims based on a lack of standing.

5. ‘That [ have raised an affirmative defense to Defendant FIA Card Services, N.A’s
counterclaims based on Rule 17(a) of the Idaho Rules of Civil Procedure that FIA
is not a real party 1n interest.

6. That a document, identified as the Pooling and Servicing Agreement, 1s essential
to my affirmative defenses identified above.

7. That the document is internal to FIA Card Services, N.A.

8. That I have no other means of obtaining the document with certification and
affidavits suitable to have the document entered as evidence in this lawsuit.

9. That I have requested this document in discovery.

10. That FIA Card Services, N.A. has objected to the production of this document.

11. That FIA Card Services, N.A. has refused to produce this document

12. That I am severely prejudiced in my affirmative defenses identified above by FIA

Card Services, N.A.’s refusal to produce this document.

Further deponent sayeth not.

Dated this i{‘ day of September, 2008.

/J%

David F. Capp

AFFIDAVIT IN SUPPORT OF MOTION FOR CONTINUATION Page 2 of 3.
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NOTARY PUBLIC
Subscribed and sworn before me this ( Day of September, 2008

\@\X N .

Signature of Notary Rablic for ldahq»)g

| reside in ,.\S:i IO County, Idaho.

My commission expires c;-'k U\ \ H

OF
’"mmm\\‘
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Plamuft. in propria persona

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE STATE OF
[IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS,
Case No. CV-07-38202
Plamtff,
MOTION TO SHOW CAUSE

VS.

FIA CARD SERVICES. N.A. f/k/a MBNA
AMERICA BANK, N.A

Detfendant,

|
|
|
|

COMES NOW the Plaintift, David FF. Capps (hereinafter “Capps™), and moves this court
to order FIA Card Services, N AL (heremafter “FIA™) to SHOW CAUSE why it should not be
held in CONTEMPT OF COURT for failure to properly comply with this court’s order of July

22. 2008, compelling discovery.

TP
G
&

MOTION TO SHOW CAUSE - Page 1 of 6.




INTERROGATORY NO. 5
Capps has raised affirmative defenses that FIA “lacks standing™ and “is not a real party in
interest under Rule 17(a) of the Idaho Rules of Civil Procedure.” In the MEMORANDUM
DECISION AND ORDER of July 22,2008, this court has held that A material fact 10 these
defenses is whether or not FIA Card Services owns the account in question. The information
requested by Mr. Capps in his Interrogatory Request No. 5, namely the financial records relating
to the account in question, will help prove whether FIA in fact owns the account in question. [
therefore hold that such information is relevant.”

FIA s response was:

“RESPONSE: All the business records are kept electronically in MBNA's Customer

Information System notes. When a particular purchase is made, the merchant sends an

electronic notation to MBNA, which is electronically entered into MBNA s mainframe.

Thereafter, a copy of the receipt is provided to MBNA to compare 1o the electronic

merchant submissions as a fraud check. At the end of each billing cycle, a copy of the

clectronic data compilation is printed in the form of a billing statement, which contains a

Sorm with which a cardholder can dispute any charge appearing on their current billing

statement within (60) davs. If no dispute as to a particular charge is received from the

cardholder within (60) days of a purchase, the merchant’s receipt is destroyed. Thus,
the billing statements issued to the cardholder contain a history of all charges to an

account. Any other phone calls related to the account, letters sent by MBNA to a

cardholder with respect to a particular account, or any other account activity is notated

in the Customer Information System notes by a trained MBNA employee
contemporaneous to the transaction when it occurs.”

While FIA s response may identify a record-keeping system. identitied as a Customer
Information System, the response makes no mention of any other record-keeping systems that
reference or identify the ACCOUNT as defined in the Interrogatories. FFrom briefing and this
court’s statements, it should have heen clear to FIA that the record-keeping systems sought relate

to the ownership of the account in question — not what MBNA may have kept in its customer

service files. In addition, the response provided is not correct in its content. The response claims
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that “"Thereatier. a copy of the receipt is provided to MBNA to compare to the electronic
merchant submissions as a fraud check.”™ Capps has several merchant accounts where credit card
transactions mvolving FIA and MBNA are processed. Capps has also reviewed the merchant
account agreement. None of the merchant agreements require, or even allow a merchant to send
a physical copy of the receipt to MBNAL The merchants keep the merchant receipts. MBNA
does not recerve, nor does MBNA keep, even temporarily, any physical copies merchant
reeeipts. In the case of a fraud complaint, MBNA has the contractual ability to request a copy of
the receipt from the merchant, but these receipts are not provided to MBNA under any other
cicumstances. FIATs response is a false statement — a misrepresentation of the actual process
being used by MBNA and FIA.

FIAs response also does not include any of the other record-keeping systems that may be
used to determine ownership of the account. If FIA actually owns the account in question, the
account will appear in asset — liability statements, balance sheets, ledgers, and the financial
records supporting meome and cash flow statements, and owner’s equity statements. All of these
statements are normally prepared under the Generally Accepted Accounting Practices [GAAP]
and the Financial Accounting Standards Board publications FAS-125, and as of the vear 2000,
FAS-140. These financial statements will demonstrate whether the account in question is “on
the books™ or whether the account has been “removed from the books™. When an account is sold
it is removed from the books of the company because the account is no longer owned as an asset
and the company is no longer “at risk™ for the account as a liability. Possession of the asset and

ssociated hability are distinet characteristics and evidence of ownership of the account.

FIAs response 1s materially false, does not inchude the requested information and 1s evasive and
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incomplete. Under Rule 37(a)(3) of the Idaho Rules of Civil Procedure, an evasive or
incomplete answer 1s to be treated as a failure to answer.
I1.
REQUESTS FOR PRODUCTION OF DOCUMENT NO. 3,4 & 5.

Capps’ Request for Production of Document No. 3 specifically requested any and all

communications relating to any and all studies made by FIA or MBNA America Bank, N.A.
regarding bill stuffers: including the number, or percentage, of customers reading material
included in the same envelope as the monthly statement. (Emphasis added).

FIA™s response was: “Defendant is not in possession of any studies regarding bill
stuffers.” The subject of communications was not addressed in the response. The bill stuffer
program has been in use for a number of years. It is inconceivable that no studies of any kind
have been done or that there have been no communications of any kind regarding the subject of
bill stuffers. At this point in time, any and all information regarding bill stufters would be
archived and would have been done by MBNA. Such archives may not be in the possession of
1A, but they are certainly accessible by them and under their control. FIA’s response is evasive
and incomplete. Under Rule 37(a)(3) of the Idaho Rules of Civil Procedure, an evasive or
incomplete answer is to be treated as a failure to answer.

FIAs response to Request for Production of Document No. 4 & 5 was: “See response to
Request No. 3.7 Request for Production of Document No. 5 specifically requests “all documents
regarding any and all studies used or referenced by FIA or MBNA America Bank. N A, from
whatever source. regarding bill stuffers; including the number, or percentage, of customers
reading material mcluded in the same envelope as the monthly statement.” It is inconceivable

that bill stuffers were never mentioned in any memo, correspondence, communication or other
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document as defined in the Interrogatories. MBNA and FIA both use bill stuffers. These bill
stuffers had to be authorized by someone. That authorization would be based on some kind of
study, a cost analvsis if nothing else. Such a document would fall under the definition provided
in the Request or i the definitions provided with the discovery Requests. FIA’s Response is
evasive and incomplete. Under Rule 37(a)(3) of the [daho Rules of Civil Procedure, an evasive
or incomplete answer is to be treated as a fatlure to answer.

FIA has failed to answer the Requests as ordered by this court. Capps therefore moves
this court to order FIA to SHOW CAUSE why 1t should not be held m CONTEMPT OF

COURT.

Dated this ﬁé{?—é/ day ot September, 2008.

MOTION TO SHOW CAUSE
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CERTIFICATE OF SERVICE

I. Mirtam G. Carroll. hereby certity, under penalty of perjury, that I mailed a true and
day of September, 2008, by Certified Mail # 7006 2150 0003 4550 3175 at the following
address:

Alec T. Pechota
Wilson & McColl
420 W. Washington
P.O. Box 1544
Boise, 1D 83701

\{% ¢ M/aw\ @MLO\Y\VQ\ ’

Mirtam G. Carroll

Page 6 of 6.
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INTY DISTRICT COURT

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS,

Plaintift,
Case No.: CV-07-38202

DECISION AND ORDER

V.

FIA CARD SERVICES N.A., fka MBNA
AMERICA BANK, N.A.,

e NP e e

Defendant.

IT IS HEREBY ORDERED that the motion to show cause why FIA Card

Services should not be held in contempt of court is DENIED. The issue is moot because

Mr. Capps’ complaint was dismissed.

IT IS SO ORDERED, this the 2 )day of October, 2008

W(/u// 7}1& Ma/wj

_-JOHN BRADBURY
DISTRICT JUDGE

{/
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CERTIFICATE OF DELIVERY

I, the undersigned, a Deputy Clerk of the above entitled Court, do hereby certify

that a copy of this document, was mailed or delivered on date mailed, to the following

persons:

David F. Capps
104 Jefferson Dr.
Kamiah, ID 83536

Alec T. Pechota
Wilson & McColl
420 W. Washington
PO Box 1544
Boise, ID 83701

Memorandum Deciston and Order.g

[ ~7] U.S. Mail

[ ] Overnight Mail
[ ] Fax

[ ] Hand Delivery

[ +~7] U.S. Mail

[ ] Overnight Mail
[ ] Fax

[ ] Hand Delivery

ROSE GEHRING, CLERK

g (AP

'

e
h

Deputﬁ;r Clerk
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS, %
Plaintiff, %
) Case No.: CV-07-38202

v. )

) MEMORANDUM DECISION AND ORDER
FIA CARD SERVICES N.A., fka MBNA %
AMERICA BANK, N.A., ;
)
Defendant. )

This matter comes before me on a motion by FIA Card Services (FIA) to dismiss
Mr. Capps’ complaint.

I. CONTENTIONS

FIA moves for dismissal of Mr. Capps’ complaint on the basis that he fails to state
a claim upon which relief can be granted, pursuant to Idaho Rule of Civil Procedure
12(b)(6). Specifically, FIA argues that the arbitration award letter at issue does not
authorize recovery of the arbitrated amount unless 1t is confirmed by a court, and thus it
can not be characterized as a form of damage or injury for which the court can fashion a
remedy. Moreover, FIA argues that since it was granted summary judgment on its

counterclaims, any issues related to the arbitration award are moot.

Memorandum Decision and Order 1 = 0
3/




Mr. Capps argues that an arbitration award is a form of damage before the award
is confirmed by the courts. Mr. Capps further contends that legal research costs in the
amount of $278.72 related to the arbitration proceedings are a form of damages.

. FACTS

Mr. Capps entered into a credit card agreement with MBNA America Bank N.A.,
now known as FIA Card Services, N.A. at some point prior to August, 2002. An account
was created for Mr. Capps, and an account number assigned. By July, 2005, the balance
claimed to be due and owing on the account was $12,459.74, and no payments had been
received from Mr. Capps since December, 2005.

In 2007, FIA sought to recover the amount it believed to be outstanding on the
account by arbitration before the National Arbitration Forum (NAF). On June 13, 2007
the arbitrator awarded FIA $15,448.35. On August 8, 2007, before FIA filed judicial
confirmation of the award, Mr. Capps brought suit against both FIA and the NAF
alleging fraud, negligence, conspiracy, and civil rights violations. NAF sought to remove
the matter to the federal district court, where the claims against NAF were dismissed.

Mr. Capps filed an amended complaint against FIA, alleging that by pursuing
arbitration, FIA violated his constitutional right to a jury trial, and that in so doing,
committed the torts of negligence and fraud by misrepresentation. Mr. Capps seeks
money damages in the amount of $25,000.00 on each count. FIA filed a counterclaim
against Mr. Capps, arguing for confirmation of the arbitration award, breach of contract,
and account stated. FIA then moved for summary judgment on Counts II and I of its

counterclaim (Breach of Contract and Account Stated, respectively.) After oral argument,

I granted FIA’s motion. Memorandum Decision and Order, Idaho County Case No.

Memorandum Decision and Order 2




CV07-38202 (July 28, 2008). Upon reconsideration, I vacated that portion of the order

granting summary judgment on Count II1.

1. DISCUSSION

A. Mr. Capps’ enjoyed no right to a jury trial prior to the initiation of an action in
a properly constituted court.

The Constitution of the State of Idaho holds inviolate the right to a trial by jury in
“criminal cases” and “civil actions.” Const. Art. I, § 7. A civil action is commenced upon
the filing of a complaint with the court. Idaho R. Civ. Pro. 3.

The Constitution requires the State to provide for trials by jury, but it does not
require private citizens to provide a jury when they attempt to resolve disputes outside the
courts. Until a complaint is filed, no right to a jury trial exists, because no court has
jurisdiction. Mr. Capps had no right to a jury trial until an action was commenced and
FIA had no obligation to provide a jury in a non-judicial proceeding.

B. Mvr. Capps fails to satisfy the elements of either negligence or fraud, and thus
the complaint fails state a claim upon which relief can be granted.

A motion to dismiss for failure to state a claim should not be granted “unless it
appears beyond doubt that the plaintiff can prove no set of facts in support of his claim
that would entitle him to relief.” Gardner v. Hollifield, 96 1daho 609, 611 (1975). In
deciding a motion to dismiss under Idaho Rule of Civil Procedure 12(b)(6), T am required
to consider the complaint in the light most favorable to the plaintiff and resolve every
doubt 1n the plaintiff’s favor. /d.

Here there 1s no doubt. Inasmuch as Mr. Capps’ complaint arises from an
arbitration award that was never confirmed, he suffered no damages sufficient to state a

claim for relief.
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The elements of a common law negligence claim are “(1) a duty, recognized by
law, requiring a defendant to conform to a certain standard of conduct; (2) a breach of
that duty; (3) a causal connection between the defendant's conduct and the resulting
injuries; and (4) actual loss or damage.” Brizendine v. Nampa Meridian Irrigation Dist.,
97 1daho 580, 583 (1976) citing Prosser, Law of Torts § 30 (4th ed. 1971). The nine
elements of fraud by misrepresentation, each ot which must be proven, include
“consequent and proximate injury.” Lettunich v. Key Bank Nat'l Ass'n, 141 Idaho 362,
368 (2005).

Arbitration awards are not self-enforcing. Bingham County Comm 'n v. Interstate
Elec. Co., 108 Idaho 181, 182 (Idaho Ct. App. 1985). While the scope of judicial review
of arbitration awards is restricted to determinations of whether the grounds for relief
stated in the Uniform Arbitration Act, Idaho Code section 7-901, ef seq., exist, the mere
drafting of a letter purporting to award one party a sum of money does not entitle the
prevailing party to that sum. Rather, the award must be confirmed by a court before it is
enforceable. Bingham County Comm’n, 108 Idaho at 182. Absent judicial confirmation,
the arbitrator’s award is meaningless, and FIA can not — and more importantly has not
attempted to — collect the amount apportioned them. Any loss claimed by Mr. Capps is
therefore inchoate, which means, necessarily, that the damages for fraud and negligence
have yet accrue.

Even if Mr. Capps is able to demonstrate that the costs of $278.72 are fairly
chargeable as damages, his claim must fail for a second reason. Both his negligénée and
fraud claims rely on FIA’s alleged duty not to violate Mr. Capps constitutional right to a

trial by jury. PL Amended Complaint, pp. 2-3. FIA was not encumbered by such a duty.
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The right to a jury trial only exists in the context of a criminal prosecution or a civil
action. No action was commenced in this case. Even if an action had been commenced,
the duty to guarantee a jury trial is not upon FIA, but rather upon the court. Absent proof
that a duty existed, neither the negligence nor the fraud claim can provide grounds for
relief. FIA can not breach a duty it did not owe Mr. Capps.

IV. CONCLUSION

Mr. Capps’ claims rest on the vagaries of future events rather than actual injury.
While it is reasonable to assume that FIA would have sought to confirm the arbitration
award as provided by law, the fact is that the award was never confirmed. Absent judicial
confirmation, the award letter did not entitle FIA to collect the amount awarded. Mr.
Capps can not prove the necessary elements of causes of action, and thus his action must
fail.

Likewise, Mr. Capps can not recover damages for a right that does not exist. The
Constitutional provision requiring trials by jury is applicable to the State, not to private
citizens. The duty to provide a jury trial is incumbent upon the court, not upon the
adverse party. |

V. ORDER
FIA’s motion is GRANTED. The plaintiff’s claims are hereby DISMISSED.

Vw»v\

IT IS SO ORDERED, this the” 5 day of October, 2008

Lires fwwui =

fJoHN BRADBURY
L DISTRICT JUDGE

/
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CERTIFICATE OF DELIVERY
I, the undersigned, a Deputy Clerk of the above entitled Court, do hereby certify
that a copy of this document, was mailed or delivered on date mailed, to the following

persons:

David F. Capps [ .7 U.S. Mail
104 Jefferson Dr. [ ] Overnight Mail
Kamiah, ID 83536 [ ] Fax

[ ] Hand Delivery

Alec T. Pechota [ -] U.S. Mail
Wilson & McColl [ ] Overnight Mail
420 W. Washington [ ] Fax

PO Box 1544 [ ] Hand Delivery

Boise, ID 83701

ROSE GEHRING, CLERK

By, il iel AL
Deputy, Clerk
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IDAHO COUNTY DISTRICT COURT

Fauy FILS N
ALl o OQlock 2y

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS, %
Plaintiff, g
) Case No.: CV-07-38202

v, )

) MEMORANDUM DECISION AND ORDER
FIA CARD SERVICES N.A., fka MBNA %
AMERICA BANK, N.A., ]
)
Defendant. )

This matter comes before me on David F. Capps’ motion to reconsider my
decision and order granting FIA Card Service’s motion for summary judgment on its
counterclaims for Breach of Contract and Account Stated. Additionally, Mr. Capps filed
a motion for a continuance pursuant to Idaho Rule of Civil Procedure 56(f).

[ FACTS

Mr. Capps entered into a credit card agreement with MBNA America Bank N.A.,
now known as FIA Card Services, N.A. some time prior to August, 2002. An account
was created for Mr. Capps, and an account number assigned. On December 14, 2004, the
amount shown owing on the account was $10,617.94. Mr. Capps sent a letter to Comerica
Bank Bankcard Services (Comerica serviced the account) on December 23, 2004,
disputing the balance. By July, 2005, the balance claimed to be due and owing on the

account was $12,459.74, and no payments had been received from Mr. Capps since
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December, 2005. In December, 2006, Mr. Capps sent another letter, this one to MBNA
America Bank, questioning the validity of the amount claimed.

In 2007, FIA sought to recover the amount it believed to be outstanding on the
account by arbitration before the National Arbitration Forum (NAF). On June 13, 2007
the arbitrator awarded FIA $15,448.35. On August 8, 2007, before FIA filed for judicial
confirmation of the award, Mr. Capps brought suit against both FIA and the NAF
alleging fraud, negligence, conspiracy, and civil rights violations. NAF removed the
claims against it to federal district court, where they were dismissed.

Mr. Capps filed an amended complaint against FIA, alleging the torts of
negligence and fraud by misrepresentation and that by pursuing arbitration, FIA violated
his constitutional right to a jury trial. FIA filed a counterclaim against Mr. Capps, arguing
for confirmation of the arbitration award, breach of contract, and account stated. FIA then
moved for summary judgment for breach of contract and account stated. After oral
argument, | granted FIA’s motion. Memorandum Decision and Order, 1daho County
Case No. CV07-38202 (July 28, 2008). Mr. Capps now seeks reconsideration.

II. CONTENTIONS

Mr. Capps contends that I erred in granting summary judgment in favor of FIA
Card Services (FIA) on its counterclaim for breach of contract. Mr. Capps contends that
there remain genuine issues of material facts regarding the existence of a contract
because the original credit agreement was not entered into the court record by FIA. Mr.
Capps also argues on reconsideration that I erred in granting summary judgment on FIA’s
counterclaim for account stated. He claims that there was no mutual agreement about the

final amount owing.
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FIA contends that the contract was formed when a credit card was issued to Mr.
Capps and he used it perform financial transactions. Moreover, FIA argues that the
existence of the original agreement is unnecessary to demonstrate the existence of a
contract because the contractual obligation arises not from a written agreement, but from
Mr. Capps conduct in utilizing the card. FIA filed no response to the Account Stated
argument.

With respect to his Rule 56(f) motion, Mr. Capps argues that he is prejudiced by
FIA’s alleged refusal to provide a certified copy of the Pooling and Servicing
Agreements and with affidavits suitable to authenticate the document. FIA contends that
a motion brought pursuant to Rule 56(f) must be brought prior to the hearing on summary
judgment, and as such, Mr. Capps’ motion for continuance is untimely.

11I. DISCUSSION

A. Summary judgment claims.

1. Summary judgment in favor of FIA on its Breach of Contract claim
was appropriate as adequate evidence exists to demonstrate the
existence of a contractual obligation.

A valid contract requires a meeting of the minds for consideration evinced by a
manifestation of mutual intent to contract. Inland Title Co. v. Comstock, 116 Idaho 701,
703, 779 P.2d 15, 17 (1989). This manifestation takes the form of an offer and
acceptance. /d. An offer “1s a manifestation of willingness to enter into a bargain, so
made as to justify another person in understanding that his assent to that bargain is
invited and will conclude 1t.”” Intermountain Forest Management, Inc. v. Louisiana
Pacific Corp., 136 Idaho 233, 237 (2001), quoting RESTATEMENT (SECOND)

CONTRACTS § 24 (1981). A contract implied in fact exists where there is no express
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agreement but the parties' conduct evinces an agreement. Barry v. Pacific West Constr.,
Inc., 140 Idaho 827, 834, (2004).

The i1ssuance of a credit card is an offer to contract, and the offer is accepted when
the cardholder uses the card. Davis v. Discover Bank, 627 S.E.2d 819, 820-21 (Ga.Ct.
App. 2006); Jones v. Citibank South Dakota, N.A., 235 S.W.3d 333 (Tex. App. 2007);
Feder v. Fortunoff, 123 Misc.2d 857, 860, 474 N.Y.5.2d 937 (N.Y. Sup. Ct. 1984);
Citibank South Dakota N.A. v. Santoro, 150 P.3d 429 (Or. Ct. App. 2006). Each
individual credit card transaction may be fairly understood to be the formation of a
unilateral contract between the card holder and card issuer by which the cardholder
promises to repay the debt and the card issuer performs by reimbursing the merchant who
has accepted the credit card payment in lieu of cash. See, e.g., In re Anastas, 94 F.3d
1280, 1285 (9" Cir. 1996).

Mr. Capps admits to receiving an offer of credit and establishing an account. (PI.
Answer to Counterclaims 4 4). The statements of account submitted by FIA show that
transactions were made. Whether an executed agreement between the issuer and holder
of the card is in evidence is thus immaterial, insofar as the existence of a contract is
concerned.

In arguing that FIA must place the original contract in the record, Mr. Capps
relies on MBNA America Bank, N.A. v. McGoldrick, __ 1daho 2008 WI., 2586304
(2008). McGoldrick, however, does not stand for the proposition that the existence of a
contract can only be proven by presentation of the original written agreement of the
parties — Idaho courts have long recognized agreements implied in fact by the conduct of

the parties. See Elliott v. Pope, 42 Idaho 505 (1926); Fox v. Mountain West Elec., Inc.,
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137 Idaho 703, 707 (2002). Rather, in McGoldrick, the issue was a term of the agreement,
specifically, whether the parties had agreed to arbitrate disputes. Disagreement as to a
particular term of a contract is quite different than disagreement about the existence of a
contract. The only issue in this case is whether there was an agreement to repay the debt
incurred by use of the credit card. I conclude that the overwhelming, unambiguous
weight of authority from other jurisdictions is correct. A contract is formed when a card
is issued and thereatfter utilized.

There was an offer of credit extended to Mr. Capps and conduct by Mr. Capps
sufficient to demonstrate acceptance of the offer. FIA produced evidence, supported by
the affidavit of Eric Pyle, that an account was opened on behalf of Mr. Capps, and that
transactions were made on that account. FIA presented statements indicating the balance
to be repaid. Those statements showed that payments were not made after July 2005. No
unresolved issues of material fact remain to preclude summary judgment in favor of FIA
on its claim for breach of contract.

2. FIA was not entitled to summary judgment on its counterclaim for an
Account Stated.

Mr. Capps is correct with respect to his argument that FIA’s claim of an account
stated fails. I conclude, on reconsideration, that the accounting was disputed by Mr.
Capps.

A claim for an account stated requires . . . mutual agreement between [the
parties] as to the correctness of the allowance and disallowance of the respective items or
claims and of balance as struck upon the final adjustment of the whole account and the
demands on both sides.” O'Harrow v. Salmon River Uranium Development, Inc., 84

Idaho 427, 431 (1962).
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On reconsideration, Mr. Capps proffers copies of letters delivered to both MBNA
America and Comerica Bank Bankcard Services (together with signed delivery receipts)
disputing the amount shown as owing on the account. Parties may submit new evidence
while an interlocutory order is under reconsideration. Coeur d'Alene Mining Co. v. First
Natl. Bank, 118 Idaho 812, 823, (1990). I believe the newly offered documents
demonstrate that a genuine issue of material fact exists insofar as mutual agreement
between the parties is concerned.

B. Mr. Capps’ Rule 56(f) motion for continuance is untimely.

In moving for a continuance of the summary judgment proceeding, Mr. Capps
relies on Idaho Rule of Civil Procedure 56(f), which provides as follows:

Should it appear from the affidavits of a party opposing the motion that

the party cannot for reasons stated present by affidavit facts essential to

justify the party's opposition, the court may refuse the application for

judgment or may order a continuance to permit affidavits to be obtained or
depositions to be taken or discovery to be had or may make such other

order as is just.

Where summary judgment proceedings are implicated, however, I am not bound
solely by Rule 56(f). When a motion for summary judgment is before me and is
supported as required by the Rules of Civil Procedure, I am obliged to enter summary
judgment, if appropriate, if the adverse party fails to provide specific facts — supported as
provided by Rule 56 — demonstrating that there exists a genuine issue for trial. Idaho Rule

of Civil Procedure 56(e).
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FIA filed its motion for summary judgment May 19, 2008. A hearing was held
June 26, 2008. In opposing the motion, Mr. Capps proffered the Pooling and Servicing
Agreement at issue here. He submitted the document without an affidavit based upon
personal knowledge of the affiant, attesting to its authenticity. I concluded that the
document introduced by Mr. Capps lacked the evidentiary support required by Rule 56.

Despite Mr. Capps proceeding in this case pro se. he is bound by the procedural
rules applicable to lawyers. Sammis v. Magnetek, Inc., 130 Idaho 342, 346 (1997). The
proper time to raise the issue of alleged infirmities involved in the discovery process and
to request a continuance was prior to the disposition of the summary judgment motion.

IV. CONCLUSION and ORDER

1. Mr. Capps’ motion to reconsider my Memorandum Decision and Order
dated June 28, 2008, is GRANTED.
a. To the extent my June 28" Order granted summary judgment in
favor of FIA on its claim of Account Stated, it 1s vacated.
b. I reaffirm my June 28" Order granting summary judgment in
favor of FIA on its claim of Breach of Contract.

2. Mr. Capps’ motion for continuance is DENIED.

.

IT IS SO ORDERED, this the%_"g%day of October, 2008

s

]
[

| .A;;’@/V"'L/ybz/ - «) C/w@é?/cau;//

7

7 JOHN BRADBURY /
Y DISTRICT JUDGE
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CERTIFICATE OF DELIVERY
[, the undersigned, a Deputy Clerk of the above entitled Court, do hereby certify
that a copy of this document, was mailed or delivered on date mailed, to the following
persons:
David F. Capps ] U.S. Mail
104 Jetferson Dr. ] Overnight Mail

[
[

Kamiah, ID 83536 [ ] Fax
[ ] Hand Delivery

Alec T. Pechota [ +] U.S. Mail
Wilson & McColl [ ] Overnight Mail
420 W. Washington [ ] Fax

PO Box 1544 [ ] Hand Delivery

Boise, ID 83701

ROSE GEHRING, CLERK

7/

By: 1 [ X e
/ Deputy; Clerk
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JEFFREY M. WILSON, ISB No, 1615
ALEC T. PECHOTA, ISB No. 7176
WILSON & McCOLL

420 W. Washington

P.O. Box 1544

Boise, Idaho 83701

Telephone: 208-345-9100

Facsimile: 208-384-0442

Attorney for Defendant

DAHO COUN Y‘f DISTRICT COURT
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS,
Plaintiff,
Vs,

FIA CARD SERVICES, N.A., fka MBNA
AMERICA BANK, N.A_,

Defendant.

NN N O N N P e g

Case No. CV-07-38202

JUDGMENT

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that said Defendant have

and recover from the Plaintiff Judgment as follows:

Principal amount
Attorney’s Fees
Costs

Total judgment

Collection Notice:

$12,459.74
$7,312.50
$72.00
$19,844.24

This communication is from a debt collector, the purpose of which is to collect a debt; any information obtained may be used for that purpose.

JUDGMENT - |




Said Judgment to bear interest at the statutory rate from the date hereof.

MIDGE

CLERK’S CERTIFICATE OF MAILING

[ DO HEREBY CERTIFY that on this | Q\%:, day of | \g\uz YOI
2008, I caused to be served on the following parties of record a true and correct copy of the

within and foregoing document by placing the same in the United States Mail, sufficient postage
affixed thereon and addressed to:

Alec T. Pechota
P.O. Box 1544
Boise, Idaho 83701

David Capps ROSE E. GEHRING (s Ko
104 Jefferson Dr. .
Kamiah, Idaho 83536 / . (’ ‘

o ot [ ,’;/\\ U™ NG
SN ONNOE; L, A

CLERK J U

Collection Notice:
This communication is from a debt collector, the purpose of which is to collect a debt; any information obtained may be used for that purpose.
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David F. Capps LY IDAHO CouNTy |,

104 Jefferson Dr. e ngmf@«‘;)(:@u;;;
Kamiah, ID 83536 " AL oclock
208-935-7962 P T

FAX: 208-926-4169 WUV 2008

Defendant, in propria persona . ROSE E. GEHping
EK OF BISTRICT couny

L s
L DEPUTY

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS,
Case No. CV-2007-38202
Plaintiff, Appellant,
NOTICE OF APPEAL
VS.

FIS CARD SERVICES, N.A, fka MBNA
AMERICA BANK, N.A.

Defendant, Respondent,

N N N N N P I

TO: THE ABOVE NAMED RESPONDENT, FIA CARD SERVICES, N.A., AND THE
PARTY’S ATTORNEYS, WILSON & McCOLL, ATTORNEYS AT LAW, AND THE

CLERK OF THE ABOVE TITLED COURT.

NOTICE IS HEREBY GIVEN THAT:

NOTICE OF APPEAL 383 Page 1 of 6.




1.

The above named appellant, David F. Capps, appeals against the above named
respondent to the Idaho Supreme Court from the final judgment, entered in the
above titled action on the 12th day of November, 2008, Honorable Judge John
Bradbury presiding.

That the party has a right to appeal to the ldaho Supreme Court, and the
judgments or orders described in paragraph 1 above are appealable orders
under and pursuant to Rule 11(a)(1), LAR.

A preliminary statement of the issues on appeal which the appellant then intends
to assert in the appeal; provided, any such list of issues on appeal shall not
prevent the appellant from asserting other issues on appeal.

(a) Whether the trial court erred in granting summary judgment when there was a
genuine dispute over a material fact.

(b) Whether the trial court erred in weighing evidence that was for the jury to
weigh and decide under Rule 1008(c) of the Idaho Rules of Evidence.

(c) Whether the trial court erred in not recognizing relevant and admissible
evidence under Rule 1004 of the Idaho Rules of Evidence.

(d) Whether the trial court erred in denying Capps’ Motion to Show Cause.

(e) Whether the trial court erred in denying Capps’ Motion to Compel production
of the Pooling and Servicing Agreement.

(f) Whether the trial court erred in denying the Defendant's Motion for
Reconsideration based on the Plaintiff not being a real party in interest.

(g) Whether the trial court erred in allowing the action to continue when evidence

was presented demonstrating that FIA Card Services did not have standing, and

NOTICE OF APPEAL } Page 2 of 6.




in not ordering FIA to provide proof they were a real party in interest.
(h) Whether the trial court erred in disallowing evidence and then basing its
decision on the disallowed evidence.
(i) Whether the trial court erred in deciding that FIA Card Services was exempt
from the ldaho Collection Agency Act.
4. No order has been entered sealing all or any portion of the record.
5. (a) A reporter's transcript is hereby requested.
(b) The appellant requests the preparation of the following portions of the
reporter’s transcript:
(1) Mr. Capps' testimony in the hearing dated 07/11/2008
(i) Mr. Capps' testimony in the hearing dated 09/25/2008.
6. The appellant requests the following documents to be included in the clerk's
record in addition to those automatically included under Rule 28, |.A.R.
(a) Amended complaint filed 10/12/2007.
(b) Opposition to Motion for Summary Judgment filed 06/10/2008.
(c) Post Hearing Memorandum filed 07/01/2008.
(d) Affidavit of David F. Capps filed 07/11/2008.
(e) Motion for Reconsideration filed 08/05/2008.
(f) Motion for continuance filed 08/05/2008.
(g) Motion to Dismiss filed 08/14/2008.
(h) Supplemental Motion for Continuance filed 09/11/2008.
(1) Motion to Show Cause filed 09/11/2008.

7. | certify:

NOTICE OF APPEAL
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(a) That a copy of this notice of appeal has been served on the reporter.
(b) (1) [ X] That the clerk of the district court or administrative agency has been paid
the estimated fee for preparation of the reporter's transcript.
(2) [ ] That the appellant is exempt from paying the estimated transcript fee

because

(c) (1) [ X ] That the estimated fee for preparation of the clerk's or agency's record
has been paid.
(2) [ ] That the appellant is exempt from paying the estimated fee for

the preparation of the record because

(d) (1) [ X ] That the appellate filing fee has been paid.
(2) [ ]That appellant is exempt from paying the appellate filing fee

because

(e) That service has been made upon all parties required to be served pursuant to

Rule 20.

DATED THIS /@ H day of November, 2008.
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State of Idaho
County of Idaho SS. }
|, David F. Capps, being sworn, deposes and says:
That | am the appellant in the above-entitled appeal and that all statements in this notice

of appeal are true and correct to the best of my knowledge and belief.

Subscribed and Sworn to before me this /& LA , day of November, 2008.

-

e

(T o
SO0 \‘7{ e
Title "1\ ﬂzk)

Residence (f;\/\*\pg

My Commission expires on A \ \\ \\ L

4.:&' oFf NG

R
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CERTIFICATE OF SERVICE

|, David F. Capps, hereby certify, under penalty of perjury, that | mailed a true
and correct copy of this NOTICE OF APPEAL to the attorney for the Plaintiff by Certified

Mail #7006 2150 0003 4551 2436 this 58 T# day of November, 2008 at the following

address:

Alec T. Pechota
Wilson & McColl
420 W. Washington
P.O. Box 1544
Boise, |D 83701

NOTICE OF APPEAL Page 6 of 6.
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

David Capps, Case No. CV 07-38202

Plaintiff/Appellant

vs. APPEAL ORDER

FIA Card Services, N.A.
Fka MBNA America Bank, N.A.,
Defendant /Respondent .

WHEREAS, a Notice of Appeal to the Supreme Court has been
filed in the above matter and the Court being fully advised;

IT IS HEREBY DETERMINED AND ORDERED AS FOLLOWS:

(1) A transcript of the proceedings before the District
Court's division is required for the processing of the appeal;

(2) The appellant shall pay to the District Court the
deposit for the transcript fees of $200.00 1in accordance with
I.R.C.P. 83(k) within fourteen (14) days of the date of this order.

(3) Upon payment of the estimated transcript feesg, the
transcriber shall prepare a transcript as provided in Rule 83 (k) ;

(4) The appellant shall pay the deposit for the Clerk's

Record fee of $200.00.

Dated this /{ / day of November 2008
CL / {. /{,L \ C& £y ¢ L/ i 3\“[//’ .
‘,;z’.,, JOHN BRADBURY o/
District Judge o/
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I, the undersigned Deputy Clerk, do hereby certify that I mailed a
copy of the foregoing document to the following on

David Capps
104 Jefferson Drive
Kamiah, ID 83536

Alec Pechota
Attorney at Law
PO Box 1544
Boige, ID 83701

Idaho Supreme Court
Attn: C(Clerk

PO Box 83720

Boige, 1D 83720-0101

ORDER - 2

2=

By:

-,

Py .
s

ROSE E GEHRING, CLERK
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OrF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

David Capps, IDAHO COUNTY NO. CV 07-38202

Plaintiff/Appellant,

FIA Card Services, N.A.
Fka MBNA America Bank, N.A.,

)
)
)
)
vS. ) CLERK'S CERTIFICATE
)
)
)
Defendant /Respondent . )

STATE OF IDAHO )
County of Idaho i

I, Rose E. Gehring, Clerk of the District Court of the
Second Judicial District, of the State of Idaho, in and for the
County of Idaho, do hereby certify that the above and foregoing
Record in the above entitled cause was compiled and bound under my
direction, and is a true, full and correct Record of the pleadings
and documents as are automatically regquired under Rule 28 of the
Idaho Appellate Rules.

I, do further certify, that all exhibitsg, offered or
admitted in the above entitled cause, will be duly lodged with the

Clerk of the Supreme Court along with the court reporter's

transcript and the clerk's record, as reguired by Rule 31 of the

CLERK'S CERTIFICATE - 1




Idaho Appellate Rules

IN WITNESS WHEREOF

I have hereunto set my hand and
affixed the seal of said Court at Grangeville
of December 2008

Idaho, this 16th day
ROSE E GEHRING CLERK
0
ot Ui A g
‘g?’ , ~, ath”:bghbson
3§ S Deputy Clerk
234 SE 3:{%& puty
k1Y i<,
XA S
l?g;;‘?%.‘ .."’ (}ﬁ‘?
T G teesnsen 2,
‘&&EQ?@&
CLERK'S CERTIFICATE - 2
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

David Capps,
Plaintiff/Appellant, Supreme Court No.

vs. Idaho County No. CV 07-38202

FIA Card Services, N.A.

Fka MBNA America Bank, N.A.,
Defendant /Respondent .

CLERK'S CERTIFICATE
RE: EXHIBITS

e~ ~— — — — — — — —

STATE OF IDAHO )
County of Idaho )

I, Rosgse E. Gehring, Clerk of the District Court of the
Second Judicial District of the State of Idaho, in and for the
County of Idaho, hereby certify that the following are all the
exhibits admitted or rejected to-wit:
NO EXHIBITS FOR THIS FILE

Dated thig 16th day of December 2008.

iR _
s S ROSE E. GEHRING, Clerk

S & / N VYA
‘%2 :é% BY:C%Q%\LLIf<~ Jf”bﬁ&’b’

3 7, o : A !
T Deputy Clerﬁ
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IDAHO COUNTY DISTRICT qoum
FILED
AT O LD o'CLOCKL_ M.

David F. Capps %ﬁﬁ
104 Jefferson Drive « C;;g% APR 4 2008
Kamiah, 1D 83536-9410 3

' ~ ROSE E. GEHRING
208-935-7962 S 'CLERKOF DlS}'R!C}(}QURT
FAX: 208-926-4169 e pprter DEPUTY
Plaintift, in propria persona (. ;

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE STATE OF
IDAHO., IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS,
Plaintift, Case No. CV-2007-38202

MOTION TO COMPEL
DISCOVERY

VS.

FIA CARD SERVICES, N.A..
Fka MBNA AMERICA BANK, N.A.

Defendant,

e i

COMES NOW the Plaintiff, David F. Capps (hereinafter “Capps™), and moves this court
to compel the Defendant, FIA Card Services, (hereinafter “FIA”) to answer his discovery
requests pursuant to rule 33, 34 and 36 of the Idaho Rules of Civil Procedure. This motion is
necessary because FIA’s answers to discovery are evasive in violation of Rule 37(a)(3) of the
Idaho Ruleé of‘Ciﬂfil Procedure. FIA has not answered Capps’ interrogatory and three (3)
requests for production of documents. Capps has sent a “meet and confer” letter to FIA in an

attempt to resolve this situation. FIA’s response to the “meet and confer” has also been evasive.

MOTION TO COMPEL DISCOVERY Page 1 of 7.
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[t is therefore necessary for Capps under Rule 36(a) of the Idaho Rules of Civil Procedure, to
request that this court compel answers to the interrogatory, and requests for production of
documents, as follows:

INTERROGATORT NO. §: Please identify each record-keeping system within the
Defendant’s system of records, by individual system or category, describing each record-
keeping system with reasonable particularity, together with a description of the nature,
custody, condition, category and location, of any kind of documents (including writings,
drawings, graphs, charts, photographs, phonorecords, and other data compilations from
which information can be obtained, translated, if necessary, by the respondent through
detection devices into reasonably usable form) that are in the possession, custody, or
control of the Detendant that contain, reference or identify the ACCOUNT.

FIA has objected to this Interrogatory as vague, ambiguous and unduly burdensome. FIA
has further objected to this Interrogatory as irrelevant and unlikely to lead to the discovery of
admissible evidence. As to the first objection, the Interrogatory is a standard request for FIA to
identify the specific book-keeping system and disclose the names of the elements or records in
that system. This information is necessary to prevent an ongoing guessing game involving the
court as to what a specific record is called and to facilitate the efficient use of the court’s time.

Capps is required to properly identify documents. not only in discovery, but in
preparation for trial. Capps is not familiar with the internal procedures and nomenclature of FIA
or MBNA America Bank, and has no other publicly available means of obtaining this
information. FIA is required to comply with an established standard of book-keeping pursuant to
Generally Accepted Accounting Practices [GAAP], and the Statement of Financial Accounting
Standards No. 140 [FAS140]. FIA has the requested information and is required to disclose that
information to Capps.

The courts have established that there should be disclosure of all pertinent books, papers,
and documents which will serve to aid the parties in adjusting their differences at pretrial

hearings (see Douglas v. Glacier State Tel. Co., 615 P.2d 580 (Alaska 1980), Fuss v. Superior
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Court for Los Angeles County, 273 Cal. App. 2d 807, 78 Cal. Rptr. 583 (2d Dist. 1969), and

Lakeland Water Dist. V. Onondaga County Water Authority, 24 N.Y.2d 400, 301 N.Y.S.2d 1.

248 N.E.2d 855 (1969)), since a lawsuit is not a game which is to be won by the smartest player,

but a search for the truth (see Clarkson Industries. Inc. v. Price, 135 Ga. App. 787. 218 S.EE.2d

921 (1975) (overruled on other grounds by. Tobacco Road, Inc. v. Callaghan. 174 Ga. App. 539,

330 S.E.2d 768 (1985)), and Mallon v. Ginsberg, 12 Misc. 2d 1017, 173 N.Y.S.2d 412 (Sup. Ct.

1958)). Some of those differences pertain to claims of ownership on the part of the Defendant
regarding the alleged debt involved. The records sought by Capps in discovery will disprove, the
claims of ownership by FIA and are essential to this court for an accurate understanding of the
claims and counterclaims in this action. The court needs the truth revealed in this action to come
to a just and proper decision.

As to the second objection, the Interrogatory is clearly within the scope of the pleadings
and relates to the claim of fraud. The information is material and necessary to the claim of fraud
in the pleadings, and Capps has a right to this information. Capps has uncovered information in
other cases which leads him to believe that FIA and MBNA America Bank, N.A. have
deliberately committed fraud and misrepresentation in this case against Capps. The information
sought in this Interrogatory is fundamental in identifying and specifying the documents required
in this lawsuit. The information obtained as a result of being able to properly identify specitic
documents and records will lead to admissible evidence under the Idaho Rules of Evidence, and

will assist in the issuance of appropriate subpoena duces tecum’s in this action.

REQUEST FOR PRODUCTION OF DOCUMENT NO. 3: Please produce, or make
available for copying, all documents regarding any and all communications relating to
any and all studies made by FIA or MBNA America Bank, N.A. regarding bill stuffers;

MOTION TO COMPEL DISCOVERY - Page 3 of 7.
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including the number, or percentage, of customers reading material included in the same
envelope as the monthly statement.

FIA has objected to this request as vague, ambiguous and unduly burdensome. FIA has
further objected to this request as irrelevant and unlikely to lead to the discovery of admissible
evidence, and to the extent such information is protected by the attorney-client privilege or work
product doctrine. As to the first objection, the request is clear and concise and requests any and
all documents relating to communications relating to studies done on bill stuffers placed in the
same envelope as the monthly statement. The documents are essential to establishing the intent
for fraud and misrepresentation in the pleadings. Capps has come across other information
indicating that MBNA America Bank, and subsequently FIA knowingly practiced
misrepresentation and deception in this case against Capps. The documents sought in this
request for documents constitute proof of that deception and misrepresentation. FIA either has
the requested documents, or has access to and control of the requested documents. Capps is
entitled to the documents as a party to this lawsuit.

As to the second objection, the request is relevant and material to the claim of fraud in the
pleadings, and Capps has a right to this information. The documents requested would constitute
admissible evidence as to knowledge and intent to commit fraud against not only Capps, but
other consumers as well. As stated above, the documents are either in the possession of, or under
control of FIA, and are essential to arriving at the truth in this action. No request has been made
for anything within the attorney-client privilege. or work product, and FIA has made no specific
claim that any of the information requested actually falls within the attorney-client privilege or
the work product doctrine. Without a specific claim under the attorney-client privilege or work

product doctrine, the objection is without merit and should be overruled.
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REQUEST FOR PRODUCTION OF DOCUMENT NO. 4: Please produce, or make
available for copying, all documents regarding any and all studies made by or for FIA or
MBNA America Bank, N.A. regarding bill stuffers; including the number, or percentage,
of customers reading material included in the same envelops as the monthly statement.

FIA has objected to this request as vague, ambiguous and unduly burdensome. FIA has
further objected to this request as irrelevant and unlikely to lead to the discovery ot admissible
evidence, and to the extent such information is protected by the attorney-client privilege or work
product doctrine. As to the first objection, the request is clear and concise and requests any and
all documents relating to studies done by FIA or MBNA America Bank, N.A. on bill stuffers
placed in the same envelope as the monthly statement.

As to the second objection, the request is relevant and material to the claim of fraud in the
pleadings, and Capps has a right to this information. The documents requested would constitute
admissible evidence as to knowledge and intent to commit fraud against not only Capps, but
other consumers as well. As stated above, the documents are either in the possession of, or under
control of FIA, and are essential to arriving at the truth in this action. No request has been made
for anything within the attorney-client privilege, or work product, and FIA has made no specific
claim that any of the information requested actually falls within the attorney-client privilege or
the work product doctrine. Without a specific claim under the attorney-client privilege or work
product doctrine, the objection is without merit and should be overruled.

REQUEST FOR PRODUCTION OF DOCUMENT NO. 5: Please produce, or make

available for copying, all documents regarding any and all studies used or referenced by

FIA or MBNA America Bank, N.A., from whatever source, regarding bill stuffers;

including the number, or percentage, of customers reading material included in the same
envelope as the monthly statement.

FIA has objected to this request as vague, ambiguous and unduly burdensome. FIA has
further objected to this request as irrelevant and unlikely to lead to the discovery of admissible

evidence, and to the extent such information is protected by the attorney-client privilege or work
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product doctrine. As to the first objection, the request is clear and concise and requests any and
all documents relating to studies used or referenced by FIA or MBNA America Bank, N.A. on
bill stuffers placed in the same envelope as the monthly statement. As to the second objection,
the request is relevant and material to the claim of fraud in the pleadings, as well as to FIA's
claim that an agreement to arbitrate exists. The documents requested would constitute
admissible evidence as to knowledge and intent to commit fraud against not only Capps, but
other consumers as well. As stated above, the documents are either in the possession of, or under
control of FIA, and are essential to arriving at the truth in this action. No request has been made
for anything within the attorney-client privilege, or work product, and FIA has made no specific
claim that any of the information requested actually falls within the attorney-client privilege or
the work product doctrine. Without a specific claim under the attorney-client privilege or work
product doctrine, the objection is without merit and should be overruled.

Capps therefore moves this court to order FIA to comply with Interrogatory No. 5 and

Request for Production of Documents No 3, 4, & 5.

Dated this o I jay of April, 2008,

David F. :apps, Plar

tf, in errsona
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CERTIFICATE OF MAILING

I, David F. Capps, do hereby certify, under penalty of perjury. that | mailed a true and
correct copy of this MOTION TO COMPEL DISCOVERY to the attorney for the Defendant,
this fn.; day of April. 2008, by Certified Mail # 7006 2150 0003 4550 2604 at the following

address:

Alec T. Pechota
Wilson & McColl
420 W. Washington
P.O. Box 1544
Boise, 1D 83701

N e s

David F. Capps / //

MOTION TO COMPEL DISCOVERY
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IDAHO COUNTY DISTRICT COURT

i\ FILED
AT AL OCLOCKWLM
APR 29 2008

DG@%’Z%&
| ROSE E. GEHRING
Effls OF DISTRICT COURT

IN THE DISTRICT GOURT OF THE SECOND JUDIC At’ﬁ\;}ﬁ‘ "
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

David F. Capps CASE NO. CV 07-38202

Plaintiff,

Vs,

ORDER GRANTING MOTIONS

FlA Card Services

fka MBNA Amerlca Bank, N.A.
Defendant.

The plaintiff's motion to compel discovery came on April 24, 2008 for hearing,
Mr. Capps and counsel were heard. The Motion to Compel Interrogatory Request No. 5 is
GRANTED. The Motion to Compel Request for Production of Document No. 3 is
GRANTED. T hé Motion to Compel Reguest for Production of Document No. 4 Is
GRANTED. The Motion to Compel Request for Production of Document No. 5 is
GRANTED in the following particulars:
1. All bill stuffing studies in the possession of FIA or MBNA America Bank, N.A.
2. All bilf stuffing studies subject to their control
3. Any other studies referenced or used by FIA or MBNA America Bank, N.A,
regarding the practice of including extraneous information with the credit card
pill, and the name and address of the entity of the person who has possession

or contro! of these studies.
(Q_ o Ao WM
ORDER - 1
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It is so ordered this E L' day of April 2008,

JOHN BRADBURY
District Judge

BY:[/

Malling Certificate

|, the undersigned Deputy Clerk, do hereby certify that | mai}gd or delivered a copy
of the foregaing document to the following persens on _~; s W ATAD

David F. Capps
104 Jefferson Drive
Kamiah, D 83536

Ale¢ Pechota
Attorney at Law
P.O. Box 1544
Boise, 1D 83701

ROSE E. GEHRING, CLERK
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iDAHO COUNTY DISTRICT COURT

ardl-LS ocrock M.
JEFFREY M. WILSON, ISB No. 1615 o (
ALEC T. PECHOTA, ISB No. 7176 ‘v:‘ MAY 19 2008
WILSON & McCOLL o ROSE E. GEHRING
¢ . CLERK OF OURT
420 W. Washington e LAY it

o AL I DEPUTY
P.O. Box 1544 LY
Boise, Idaho 83701
Telephone: 208-345-9100
Facsimile: 208-384-0442
Attorneys for FIA Card Services, N.A.

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
DAVID F. CAPPS,
Plaintift,
Case No. CV-07-38202

V.

FIA CARD SERVICES, N.A., fka MBNA
AMERICA BANK, N.A,

MOTION  FOR  SUMMARY
JUDGMENT

Defendant.

. .

COMES NOW, the Defendant, by and through its counsel of record, and moves this Court
for an Order granting summary judgment on Counts Il and [l of its Counterclaim in its favor and
against the Plaintiff, for the reason that there is no genuine issue as to any material fact and that the
Plaintiff is entitled to Judgment against the Defendant on said Counts in the amount of $12,459.74,

and costs and attorneys fees as a matter of law.

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

MOTION FOR SUMMARY JUDGMENT - |
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This Motion is based upon the Pleadings, Affidavit and Briefs filed in this matter.
DATED this \& day of May, 2008.

WILSON & McCOEL™™

- 7/
B@rﬁr =S
C T"PECHOTA

Attorney for Plaintiff

CERTIFICATE OF MAILING

I DO HEREBY CERTIFY that on this\’Q\cgay of May, 2008, I caused to be served on the
following parties of interest a true and correct copy of the within and foregoing document by placing
the same in the United States Mail, sufficient postage affixed thereon and addressed to:

David F. Capps
104 Jefterson Dr.
Kamiah, ID 83536

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

MOTION FOR SUMMARY JUDGMENT -2
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iDAHO © _INTY DISTRICT COURT

. FILED )
ATl L OCLOCK 12 M.
JEFFREY M. WILSON, ISB No. 1615 ) MAY 19 2008
ALEC T. PECHOTA, ISB No. 7176 ’ B
WILSON & McCOLL ROSE E. GEHRING

.. CLERK OF DISTRICT COURT
3* P k"\,{‘:"*\.‘

420 W. Washington

P.O. Box 1544

Boise, Idaho 83701

Telephone: 208-345-9100

Facsimile: 208-384-0442

Attorneys for FIA Card Serviees, N.A.

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
DAVID F. CAPPS,
Plaintift,
Case No. CV-07-38202

V.

FIA CARD SERVICES, N.A., fka MBNA
AMERICA BANK, N.A.,

MEMORANDUM IN SUPPORT
OF SUMMARY JUDGMENT

Detfendant.

I.
STATEMENT OF FACTS
The Plaintiff entered into a credit card agreement with the Defendant whereby the Defendant
agreed to extend arevolving line of credit to the Plaintiff for cash advances or the purchase of goods
and services, which account was assigned account no. xxxx-xxxx-xxxx-1014.1 As of the date of
filing the instant suit, the Plaintiff owed the sum of $12,459.74 on said credit account with the

Detendant.

1 Admitted pursuant to Plaintiff’s Answer to Counterclaims. See Answer to Counterclaims, § 4.

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT - |
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On or about January 30, 2008, the Defendant filed its Counterclaim against the Plaintiff
alleging claims for breach of contract (Count II) and account stated (Count IIl). The argument below
will demonstrate that the Defendant is entitled to summary judgment on both claims. The argument
below will also prove that the Defendant is entitled to damages in the amount of $12,459.74.

I
STANDARD OF REVIEW

Summary judgment shall be rendered "if the pleading, depositions and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact, and
that the moving party is entitled to a judgment as a matter of law." L.R.C.P. 56(0).- ‘The non-moving
party "may not merely rest on allegations contained in his pleading, but must come forward and
produce evidence by way of deposition or affidavit to contradict the assertions of the moving party
and establish a genuine issue of material fact." McCoy v. Lyons, 120 Idaho 765, 770, 820 P.2d 360,
365 (Idaho 1991), quoting and citing Olsen v. JA. Freeman Co., 117 Idaho 706, 791 P.2d 1285
(Idaho 1990); also see LR.C.P. 56(e). Affidavits containing general or conclusory allegations,
unsupported by specific facts, are not sufficient to preclude entry of a summary judgment, if the
opposing affidavits set forth specific and otherwise uncontroverted facts. Eliopulos v. Knox, 123
Idaho 400, 404, 848 P.2d 984, 988 (Idaho Ct. App. 1992), citing Barlow's, Inc. v. Bannock Cleaning

Corp., 103 Idaho 310, 647 P.2d 766 (Idaho Ct. App. 1982).

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT -2
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IR
ARGUMENT
A. BREACH OF CONTRACT

“The burden of proving the existence of a contract and the fact of its breach is upon the
Plaintiff, and once those facts are established, the Defendant has burden of pleading and proving
affirmative detenses, which legally excuse performance.” Idaho Power Co. v. Cogeneration, Inc.,
134 Idaho 738, 746,9P.3d1204, 1212 (Idaho 2000). A contract is formed when the parties have “a
mutual understanding or meeting of the minds regarding essential contract terms.” Figueroa v. Kit-
Sand Co., 123 Idaho 149, 156 (Idaho Ct. App. 1992). “Credit card agreements are contracts whereby
the issuance and use of a credit card creates a legally binding agreement.” Bank One, Columbus,
N.A. v. Palmer, 63 Ohio App. 3d 491, 492, 579 N.E.2d 284, 285 (Ohio Ct. App. 1989); Feder v.
Fortunoff, Inc., 123 Misc.2d 857,859,474 N.Y.S.2d 937,939 (N.Y. App. Div. 1984) (In the absence
of a binding credit agreement, the issuance of the credit card constitutes an offer of credit, and the
use of the credit card constitutes the acceptance of the offer of credit.).

Breach of contract has been defined as:

Failure, without legal excuse to perform any promise which forms the whole or part

of a contract. Prevention or hindrance to party by contract of any occurrence or

performance requisite under the contract for the creation or continuance of a right in

favor of the other party or the discharge of a duty by him. Unequivocal, distinct and

absolute refusal to perform agreement.
Fox v. Mountain West Electric, Inc., 137 ldaho 703, 710, 52 P.3d 848, 855 (1daho 2002).

Whether the facts establish a violation of contract is a question of law. Shawver v,

- Lstates, LLC, 140 Idaho 354,361, 93 P.3d 685, 692 (Idaho 2004).

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT -3
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Here, there was a clear and express understanding between the parties that the Defendant
would advance the payment of goods and/or services to the Plaintiff on credit and the Plaintiff would
repay the Defendant by making monthly payments. In other words, there was an issuance and use of
a credit card. See Affidavit of Eric Pyle, ¥ 3; footnote 1 supra. As a result, a contract was formed.
However, the Plaintiff breached his repayment obligation under the contract as he did not make the
requested payments as set forth in monthly statements indicating the account balance due and owing.

See Affidavit of Eric Pyle, 49 4-7. Therefore, the Defendant is entitled to reimbursement of the
outstanding balance on the credit account in the amount of $12,459.74. See Affidavit of Eric Pyle, §
6.

Further, under to Idaho’s discovery rules, the Plaintiff has admitted to the existence of a
contract and its subsequent default. Pursuant to L.R.C.P. 36(a):

A party may serve upon any other party a written request for the admission, for the purposes

of the pending action only, of the truth of any matters within the scope of Rule 26(b) set forth

in the request that relate to statements or opinions of fact or the application of law to fact..

The matter is admitted unless, within 30 days after service of the request, or within such

shorter or longer time as the court may allow, the party to whom the request is directed

serves upon the party requesting the admission written answer or objection...

In addition, .LR.C.P. 36(b) states:

Any matter admitted under this rule is conclusively established unless the court on motion
permits withdrawal or amendment of the admission.

Here, the Plaintiff was served with the Defendant’s Request for Admission on March 12,
2008. See Affidavit of Alec Pechota, § 3. To date, Defendant has not received a written answer or
objection. See Affidavit of Alec Pechota, 4 3. Aé a rc;sult, and in accordance with the Defendant’s
Requests, Plaintiff has admitted that by virtue of opening credit account No. xxxx-xxxx-xxxx-1014,

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT - 4




Plaintiff agreed to pay Defendant all moneys loaned on that account; Plaintiff received by mail the
statements of account with respect to credit account number Xxxxx-xxxx-xxxx-1014; the statements
of account disclose that Plaintiff owes Defendant the sum of $12.459 on that credit account; and that
Plaintiff has not paid Defendant any part of the $12.459 disclosed by t‘hé statements as owing on that
credit account; and that Plaintift has no def@ﬁse to payment of the amount shown as owing to
Defendant on the statements of account. Therefore, Pursuant to LR.C.P. 36, the Plaintiff has in
effect admitted to the existence of a contract and its subsequent breach, and therefore, the Defendant
is entitled to reimbursement of the outstanding balance on the credit account in the amount of
$12,459.74.
B. ACCOUNT STATED
“An account stated action requires a showing of mutual assent that an amount is a final
balance of account agreed to by the parties and a writing evidencing the final balance.” M.T. Deaton
and Co. v. Liebrock, 114 Idaho 614,616,759 P.2d 905, 907 (Idaho Ct. App. 1988). “Assent may be
implied from failure to object to a billing within a reasonable time.” /d. “Thus, any written account
may become an account stated through acquiescence in its correctness.” /. An account stated “is a
new contract distinct from any original agrecment.;;' ld
In this case, the Defendant mailed a monthly statement to the Plaintiff indicating the account
balance due and owing. See Affidavit of Eric Pyle, § 4. As of July 2005, the account balance
showed $12,459.74 due and owing. See Affidavit of Eric Pyle, 94, 6. As a result of the Plaintiff’s
failure to object to the charges, the Plaintiff has assented to such amount due and owing. Further, the
‘laintiff has made no payment on the account since December 6, 2004. See Affidavit of Eric Pyle, §

7. Therefore, the Plaintiff is entitled to damages in the sum of $12,459.74 as a new contract was

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT - 5




formed and breached.

For the same reasons stated above, pursuant to [.LR.C.P. 36, the Defendant has admitted to the
existence of an account stated.

IV.
CONCLUSION

In conclusion, the Defendant is entitled to summary judgment on Counts 11 and Il of its
Counterclaim as there is no dispute as to the material facts in this case and the Defendant is entitled
to judgment as a matter of law. Accordingly, the Defendant requests that a judgment be entered in
its favor against the Plaintiff in the amount of $12,459.74,

DATED this W day of May, 2008.

WILSON & McCOTL,

ALEC T. PECHOTA
Attorney for Plaintiff

CERTIFICATE OF MAILING

I DO HEREBY CERTIFY that on this /&~day of May, 2008, I caused to be served on the
following parties of interest a true and correct copy of the within and foregoing document by placing
the same in the United States Mail, sufficient postage affixed thereon and addressed to:

David F. Capps
104 Jefferson Dr.
Kamiah, ID 83536

Clr

Alec T- Pechota )

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT -6
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3 O CQUNW DISTRICT COURT
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<
JEFFREY M. WILSON, ISB No. 1615 %
: y ' : RO X
ALEC T. PECHOTA, ISB No. 7176 (2 o~y GLES K’S ESISCIS‘E%RT%% URT
WILSON & McCOLL BEAVESRISSED U B8N JDEPUTY
420 W. Washington U '
P.O. Box 1544

Boise, Idaho 83701

Telephone: 208-345-9100

Facsimile: 208-384-0442

Attorneys for FIA Card Services, N.A.

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
DAVID F. CAPPS,
Plaintiff,
V.

Case No. CV-07-38202

FIA CARD SERVICES, N.A, fka MBNA AFFIDAVIT IN SUPPORT OF

\/Vv\/\—/vv\.—/vvv

AMERICA BANK, N.A,, SUMMARY JUDGMENT
Defendant.
STATE OF Lye\@wase )
County of N s C{:}f e ;S:
(C( N Mi\)\ 1 , being first duly sworn upon oath deposes and

says:

1. That I am an individual over the age of eighteen years and have personal knowledge
of the facts contained herein.

2. That I am an agent of Defendant, and [ am familiar with the Plaintiff*s account No.
5490997960111014.

3 That the Defendant advanced payment of goods and/or services on behalf of the

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.
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Plaintiff on a credit basis pursuant to account No. 5490997960111014,

4, ‘That each month an account statement was sent to the Plaintiff indicating the account
balance due and owing. True and correct copies of monthly statements (July 2002 through
November 2002, December 2003 through July 2005) are attached hereto collectively Exhibit A.

6. That as of July 2005, the account balance owed to Defendant by the Plaintiff was
$12,459.74 which reflects the unpaid statements.

7. That since December 6, 2004, Plaintiff has made no payment on the account.

8. That Defendant was required to retain the services of Wilson & McColl in order to
collect the amount now due and owing from the Plaintiff.

Further your affiant sayeth naught.

DATED this (o dayof May . 2008.
J ] ,

:’f v % (/\

(1 1 |\

SUBSCRIBED AND SWORN 1o before me this day of m ﬁ(ﬁ/ , 2008.

N ,
e T
L on M%MD%L
Mry Public for /Fanf g€ (e ca_
(SEAL) Residing at 655 #R o miil @A Moo, e
Commission expires I [ /O

DESIREE LAGROTTERIA
NOTARY PUBLIC
STATE OF DELAWARE
My Commission Expiros Decamber 4, 2008

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.
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CERTIFICATE OF MAILING

l
1DO HEREBY CERTIFY that on this Jawday of __ AAGux , 2008, 1 caused to be
served on the following parties of interest a true and correct copy)of the within and foregoing
document by placing the same in the United States Mail, sufficient postage affixed thereon and
addressed to:

David F. Capps
104 Jefferson Dr.
Kamiah, ID 83536

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.
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A BALANCE TRANSFER, GHECKS  S3A32A% DLY S BE% u8,217.72 - To spcRN 3 tie of oor CuaswTer Sattisoton
& ATM, BERK X £38324% DLY <3.59% ' $5.00 o) e narber on the back of your aradil card.
C. PURCHASES ... ... £IRIIML DLY 13 80% 50.00
. - For TOD (Talecompunictions Devios fot the Deuf)
D. OTHER BALARCES, ... .. £09400% OLY 08 00% sq.00 Mrg.wn-mmn
13, BR% A
- Bifftig iGN ane prasarewd oty by writion Snquiry.
Matt tiEing Inguirtes
YOuHI RECORDS CMLY, THIS COPY 13 ROT AN EXACT DUPLICATE RANKCARD SEHIICES PO, BOY, 150%
FEAR I THE L OF ¢t DIt 16560.5006,
xuwuwun&mmm ' g MRGE : OF PALRMNGTOR, DI
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Comaricag Bank

B
5430 B97% 6011 1014

B St 7o A s

PAYIENT OUE DATE KEW BALANCE TOTAL
CARDHOLDER SLNGE 1886 ' ) =
| TREALA LT | 5.0 l
| TOTAL MuRuM PAYMDI] DUE  AMOUNT ENCLOSED
s e e ]
CARD SERVI CEE 13 —
&SM %{:&5 0{‘% 19888- 5018
hup £ty
. AMIAH ID. 83536-941066
S 00001055450000000600003600000C0000DE0RILIUTIICO000ICETTEIGIETIENT 1204
£ OLOAUGETELDGOBEU0TNTINE SOGTEGOOCULUSIC IS0 LIRS I0ETUCIL TSISYTIEDII0LY
) DAYE N ) TOTAL MIHA LR ) .
ACEXOLBIT MUHBER. CREXY LHE . CASH OF CREIAT SVAILKRLE CYCLE  CLOSHG DATE PAYRIENTDUE PAYMENT POE GATE
s4%0 3879 BYLE 1014 ‘ 518, 500 $10, 50C. 00 l 36 ! 11114502 l $. GO ; T2 £3: 02,

pate YE {siainn Lnf NOVEMBER 2002 STATEMENT , I
PAVNERTS AND GEI(T5
1108 B 2EB4GLTRE ME PAYMENT. THANKYOU . . 105 .86 Crf
TOTAL FOR BILLING CYCLE FROM 1001B/2002 THROUGH 11/1442002 $.50 $18Y . 9¢ CR!
HIMPORTANT  CREDIT YOU EARNED. TV PROTECTION YOU DESERVE.CALL 10653075 TO
™ HEWS e Bgmmmwnwxamﬁmmwwm . r!

o,

FOUM.!
INCAUDE /
Mm MOCHK DN YOU OOMRTIAL PEREKAC STATEMINT,

0. 00 .5 ?15 ?:y!.sx:bk Tw &8 00
o T T FOR YOUR SATISFACTION, EVERY HOUR, EVERY DAY
pneermonors sy ngm e LERRTATSETRELITT
Zﬁgﬁsﬁiﬂﬁéﬁ e ooeomm pLY b0 20% 355 g mmmmwwa et the Doas
e B r—
EENBERI e e D
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Comertica Bank ' 5450 9675 G011 1014

PRYMENT DUE GRTE ___ NEW RALANCE TOTAL
CARDROLDER SI NCE 1986 e
01/ 14/ 04

TOTM, RHESUN PATHET DUE m@}z‘r "

Yol crock [ £50. 60 l ‘ I

PRI DANKCARD SERVI GES 13

5019
86- 50 ’
W LM NGTON, DE 198 19 DAVID F CAPPS ’

EC i1 BOX 366
AMIAH

1D 83536341066

$ 0DOIVCCIDSOLOS00000IDOTHESO00DC0000D00750200C090000005450957IE60111024
$ 0005006200C060000000300T0050600CIDB0BAIOVLDEIHLORD0S00TH 4308975602210

DAYS IN TOTAL MINIBUN
ACTCOKT NURPIR « CREAT Lt CASH OR CREDY AVALABLE CYCLE  CLOSHHG DATE PAYIENY DOE PAVMENT DUS DATE
5430 9979 6011 1014 I 5§10, 500 $425. 00 I 30 l 12113/ 03 I $20. 00 I 017 14/ 04
.mr: ANBACTIONS s —_—.—-—m = ]
213 \TE REN F’"‘- DECEMBER 2003 STATEMENT l ¢
1125 1128 EHDO4T13483844470507841 NT A DIRECT DEFOSIT BALANGE YRANSFER 1y, 0')0 no
1125 1185 53294 313463644470507641 ME A BALANCE TRANSFER TRAMSAGTION FEE .Sa
YOTAL FOR BILLING CYCLE FROM 14/10/2003 THROUGH 12/13/2003 $10, 075 50 s.0t

CREDIT PROTECTION: WHAT TOOK YEARS TO PERFECT TAKES JUST MINUTES TO PROTECT.
ERROLL YORAY - CALL 1-B00-442-26030.

FREE UP BOME OF YOUR CREDIT LINE. MMGAPM'HEQT TWAY\MTHT'-EP&Y BY-P!-KZNE
SERVICE. CALL 1-966- 2978248, PAYMENTS POST THE SAME CR REXT BUSINESS D,

KEEP TRACK OF YOUIS HOLIDAY SHOPPING. VIBIY LS AY W\WBSNEYA&ES&CW‘

TOTAL MINMUM PAYMENT OUE
Paymsrts » Luxh + Puchased |, Peciodic Rais - Traswackon Feedx New Balance Jfrsst. e Areovt. $0.00
snd Creclig Advarcss  |MAdjusiments {Finsace Chargse]Financs Charpes | Totsd - $90. 00
$0. 00 $10, 000, 00 $0.00 J 30, 0O $75.00 $10. 075, 60 5. Mir Prysasnal buo $S0. 00
3 Corresep
el C S FOR YOUR SATISFACTION, EVERY HOUR, EVERY DAY
Porcentspe Pute  Fnanoe Chasges
A. BALANGE TRANSFER CHECKS DOOGOD% DLY 00.00% - To sptak 1 ond of our Qustorer Setistaction rapresortulves,
. D00600% DLY 0.00% call s rurnber on ®e back of your cradit card.
C.PURCHABES 038328% OLY 13 89% 50.00
. OTHER BALANGES. .. .. 005000% DLY 00.00% $0.00 - For TDD (Talscommunications Devics for the Daaf)
D. OTHER BALANGES phe s
PERCENT, TE. .. 9.00%
S ncturte AGERA“ Pes Frunse Crorped) -55,1':-%"‘ m::auwodmiywmmmiry
:  Fawnos Car " o It
Toun be “"‘WW& m’ci%?um mcm%“segg:ap.aaoxm
MAY NOT INGLUIOK MEBBAGES WHICH APPRAR WILMINGT 305028
BAPORTION N ON YOUR TRMARAL PERIGDIC STATEMENT. FAGE 1 OF 1
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Cometica Bank

CRAUACLDER SINCE 1585

Mgy gk’
pea BANCCAT SERV CES 13
P.G BOK i
W Dt KT, DB 19886- 5015 DAvIp £ cagps .
Egﬂii BOX 386 17 B3536-541066

& pDsnsEIeIUEIBaE000TICHTI0UIDLOTIUTDURRISOD0CULIOD000SM L3150 11024
5 (00308 :SB”&*QQ’E»&&G?}J& GHSPO0OCLE0a00UES B?EEI}E{! 0L 50000054 505 YBE01110L4

CAYE N TAL NoTdUS
A DR CAEOU RVANABLE CYCLE  £LoSi D47 HAF}LEIE!‘!ZE

FE05. 00 G2 18704

FEBRUARY 2404 STATEMENT B . I .
PAVMENIS AND CRELATS v
LFi] CIANEVLER {23 P&YREHT THARE YOu sE. 0k CRE
TOTAL FOR BILLIRG CYCLEFROM 1162004 THRAOUGH 2192008 5.0 wot. 50 CRE
H IMPDRTANT AN IRBOHTANT ANERCMEHT TO YOUR ACCOURT TERMS 15 BRCLOSED,

CRECIT PROTECTH o ﬁkWTmﬁ‘?EﬂﬁT’-‘r‘?W EOT TAKER J3ST MERRITES TO PROTECT.

MWUFEE&&E USE YOUR 158 CHET CARD ?’{Ir ?E‘f YOUR WONTHLY
CE PRIMIDEAS, VIST WSSOI RECTPAY., .

* Cash e Purciiaes  Ferds o Bntanes FaTE ok manrt v
bk it i Tosd Se-rRrT FRTATE 515,00
$0. 00 3. B0 ] % § §8.885.00  Foe.o. i Rryessl D $15. 00
Fate  meus Sobiect 1o FORt YOUR SETISEACTION, EVERY HOUR, EVERY DAY
Ferotokie Fade  Finnsooe Cranps
A BMLAHOE TRANEFER, OHECKE LOUTIER DLY b8 DE% - T spoak W o0n of G Cuskomer Setslaotion reprssteivig
& BTM BENK, LOboYN DLY g2 il Bk rorptee 66 B back of your oreht cend.
C,PUAGRASES SIRIZEN, DLY $EARY- 5E.08
D, OTHER BALNGER .. .. BUbGhE% DLY [T3 2 56,00 - For TOHS {Twbeonmriieatiorn. Daviod loe e Deat)
‘; - - raskanToe, call 1 EN-3853178

- Piilirg Byt sre prosecved oy by weliien ingiry.
Ml HHiing inguiries

SANKEARD SSVICES P.0, HOX 15026
PARE 1 DF WISGHGTON, DE TReG0-502%
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g i e g e
- ACCORWT R

Comerica Bank 5430 9579 6011 1814
PAYIRENT UE DETE
CARDHOLDER %1 KOE 1888 ) ]
047 147 04
FOTAL MINOUK PAYMENT TUE  AMCLEIT ERCGLOSED
Ml ehieck )
ks o $15.00
BARNKCARD S?"FM CES i3
%Q I\E‘T{H ffE {BBBE- 5288
. v
R EoEASEE
£ _ .
E ID 83536-941066
s 050929S00L009BES00D ngvgm, BIDLBOELEEI0T 154;:3{29354%33?356111@:;
5 OGOIUGIALSO0000N00DSLULSEN0OCO000LICSERED ﬁsﬁza:az.s@sﬁ; LFS09% FER0111024
JOOOUBIT HUMEBE:  GCHERT UME CASH OF CHENT AVELARE f’;miﬁ ELDEING DITE 'Pﬂ' BLE FRAYREHT UE nLTP
5430 G975 6011 T0i4 5149, 600 $520. 50 ‘ 31 ' 03 15/ 04 ! §1E. 09 ! 541 (47 D%
e CHAFGES mmzck%
_ WARGH 2004 STATEVENT i l l
. Bre DSREFESTIOE B Fzmm‘r mmwﬂw 15.08 €8
TOTAL FOR BILLING CYCLEFRDM B0 THROUGH: W 15/2008 $.50 $1w.00 o)

EHBOLL TOOK

A5 EPOTANT ARENDWENT TO YOUSR AOCOUIT TERMS 1S BNCLOED,
BLIOY THE CONVENENCE AHD FLEMBIUTY THE ENCLOSED CHECKS DFFER.
CREDIT FROTECTION: WHAT TOOK YEAPS; T0 PERFICT TAKES JUST RNUTES TO PROTECT.
EE S ity

FEEE L SO OF YOUR CREDIT LINE mﬁ P‘&ﬂlﬁﬂ‘ Tﬂﬁ&? WATH T Pi?-ﬁmﬁ
BERVICE. CRLL 10582004058, PAYMENTS POST HEXT BUGIHESRS DA

¥ ~CELE

i

T@ ALTHEMLI I PAYH.ENT DUE

» Cash y FoAEC Fids e Tradaton Fene Hsﬁkﬁ’n EP e — 3098
Edvnrems " . %{zﬂ‘u Chisrpes} Finsma %’S s Ters FEVRROL $i5. a8
815,00 55,08 sa m | s .80 ;9 868,00 JFe.s. Sk Fnmest fvs S50
ooyt Pz il fio FOR YOUR SATISEAITION, EVERY HOUR, EVERY DAY
Parcertrgt Bete  Firance G wﬁwwimmmmm
A BPLARGE TREMSFER, CHECKS SDORST% OLY 0.50% D 22T
B, ATH BANK. .. BEBHONN DLY 0.50% ) -Tawﬁnﬁwﬁmmmwsm
¢ PG%&A%ES,._ SYEIEEY DLY 15595 £9-29 e, Sy hie
Lotonsm SLY BB.50% $a. « e T (e e Dovice Sor the Do
SN PORO0 ) smivizree, ool
PERCRNTAGE RATE, . . P
- Eiffiry rigits D pottved oly by wiitien
mmm"‘mw“’gﬁ} ﬂiﬁﬁ%& ﬁggwnmm&nwﬂmwm% 13
P e LEYEAat WALH DAl I T PABE 1 OF BANKLARD SERVICES PIOL BOY 1502
MEORTANT HEWE mmmmmmm@aﬂ SE 1 OF 3 ALIHNETON, OB 18305058
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Comaerica Bank 5480 Su75 £011 1014

PAYSENT DUE DATE REW BALANCE TOTAL
CARDHOLDER St NCE 1988 ”
557 13704 §9, BES, B }
sk chack
payoblo k.
SERVI 13
5'1 ?M I\GTG{PE?D?E 19886- 5288
, -5 %
he'1? Box'56s
KAMIAH 1D 83536-341066
S 0D0S860NZ00988000GI0CTEO0C00CO000500FE550000C0L50I0005450397960111024
§ 000930260505000000033CS002D000CO00050CSE65000C015006605450937560111024
DAYBIN . TOTAL HIMNUR
ACCOUNT HLIRPR CREXT LHE CASH OR AVANLABLE CYOLE  CLOGIMG DATE PAYHENT DUE PAYSABNT DUE DATE
5430 9879 6011 1014 $10, 500 $635. 00 I 51 l 04/ 15/ 04 I $15.00 05/ 13/ 04
3 0 S TRANBACTIOND : DRGEE CRTLOTE (CR
e e - APRI L 2004 BTATEMENT
AND
0483 DO4B4TDURER 1 Y103 PAYMENT . THANK YDU 15%.06 CR,
TOTAL FOR BILLING CYCLE FROM ¥/16/2004 THROUGH 415/2004 5.0 §15.00 CR
ENJOY THE CONVENIENCE AND FLESUBIUTY THE ENCLOSED GHECKS OFFER.
FOR UP-TO-THE-HFHUTE ACCOUNT ACTIVITY, VISIT WaW.IBSNETACCESS.COM.
ACCESSING ADDITIONAL CASH IS EASY! PRESENT YOUR CRIEIXT CARD AT THE BANK
COUNTER, OR CALL .-600-774:3575 TO REQUEST A PIN CODE FOR USE AT AN ATH,
TAL MINSMUSE PAYRSENT DUE
« Cash + Purdusis 1, Pedodlc Fats b TWCﬂmFtﬂ: New Balaros J§rast irze Mrourr $D. 00
Advarces | Financs Chargea [ Fintnes Chirgas ¥ Totad tmrers FRymert $15.00
30. 00 $0. 00 30, 00 $0. 00 $9, 68500 So.z- ¥lo Piyoeot Dwe $15.00
Peslode. Corre 7] Bk
Categtcy Ry Ararn) Subjact o FOR YOUR SATISFACTION, EVERY HOUR, EVERY DAY
Percentage Rawe  FAnaooe Charges - For our pulomeded Direct Cornedct service, coll
A. BALANGE TRANSFER, CHECKS 000080% DLY 08.00% 1H00-223- 70488 .
BOATHM, BANK. ... ... D00YCO% DLY 00.00% + Y0 speek to one of o Custormes Sull siaction represenbtives,
C.PURCHASES........ B3FF2AK DLY 13.59% gg . gg ol 4 a00041.7787
D, OTHER BALANCES. ... .. 000000% DLY 00.00% - . Fer TOD (To sra Derdts for the Dasf)
FOR THIS DILLING PEROD SEE AROVE asslstanes, eadl
PEACENTAGE RATE . . . 0003483178
THS DOCIASN 8 A COPY GF YOUR STATEDIT 1 708 D oo st al ey oo Ing)
Yn%mmvmmme Es%‘%mmm M "m SERVICES P.Q. BOX m”w
BEFORTANT NOWS BLOCK GM YOUR ORIGINAL PERIODIC STATEMENT. PABE 1 OF 1 WAL DE 1

623
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Comerica Bank 5480 5575 5017 1014

P#’?HB&TT ﬁ{.E—BATEV . !ﬂﬂw’ﬂj’fﬂ,
CARDHOLDER SINCE 1886 :
08/ 12/ 04 I $5. 850, 00
TOTAL HiHUS PAYMENT DUE  AMOUNT EHCLOSED
ﬂﬂca:gtk $15.00
™~ BANKCARD SEFM CES 13
P.Q  BOX 15288
W LM NGTON, OE 19886. 5288 v

DAVID F CAPPS

11 BOX 366
EgMIAH * I[D 83536-941066

5 03GY835500500956500000050CC0H00C000090C8550000C0LSEIPGISASLESTF60112074
5 000%063002050006000057050020600C0003I0098520600C0LH0IGEINEINIT /560112074

. TAYS IN . TOTAL SHNGIUR
ADCOUNT NUNBER . CREDY LIHE __ CASH DR CREIXT AYMLASLE CYCLE  CLOSWG DATE  PAYMENT DUE  PRYIN3IT DUE DATE

5450 §579 G017 394 i 340, 500 8650, 08 OB T4/ DL £18. 067 12/ 04
mv 2004 BYAYEMENT

0430 12183394218 ne nman THANK YOU 15. 00
TOTAL FOR BILLING CYCLE FROM  #/16/2004 THROUGH 6H4/2004 5.0 815,60
‘IMPOR':‘\'ANT ENJOY THE CONVEN ENCE AHD RLEXIBILITY THE ENCLOSED CHECKS OFFER.

FREE UP SOME OF YOUR CREDIT LIKE. MAXKE A PATHENY TODAY WITH THE PAY- BYm
EERVICE. CALL 1-565-297-3258. PAYMENTS POST THE SANIE OR NEXT BUSINESS DA

ALCESSING ADDITIONAL CASH 18 EASY! PRESENT YOUR CREDIT CARD AY THE BANK
COUNTER, Off CALL 1-800-771-357% TO REQUEST A PN CODE FOR USE AT AN ATHL

FOR UR-TO-THEMINRITE ACCOUNT AGTIVITY, VISTT WAYW. BSNETACCESS.COM.

. . __TOTAL MitUsiA FAYRERT DEIE
* CEen T ey t Poriodlc Brie b Trormackor: Fargs N Bstarst | PPart v Mourt 30,
Aderccns y 4y |Finnrces Chargeal Finkrcs Charges | Totsd tu-rars Favearc $15.1
. $5.08 %0, 00 %9, 850, 00 >y,5. Piu 2-yuwsal Dee $15.(
HANCE CH: Poriofic 2 Balanps )
catsgrry Rute Aowel Subjedt 1o FOR YOUR SATISFACTION, EVERY HOUR, EVERY DAY
Percertage Rate  Finanoe Charges - For our seomaled Direct Cornedt service, call
A BALANGE TRANSFER, CHECKS ,000000% DLY 00.60% - < 4-BOD-ZBT0E
B ATM BANK........ DBOUDLN DLY 00.60% - To spo¥k ¥ one of our Cusiomes Saliafaction representaih
C.PURCHASES........ £38326% gw 13.59% gg. gg el y.000.401.7787
. B S...... DOG00DN DLY 00.00% .
D, OTHER BALANGE : o . - For TDD {Tstscommunkations Dinice 1ot the Dest)
[POR Y18, PLURG FERON BEE ABDVE: sushiance, call
ABLIAL PERCENTAGERATE. . . = 1-500-346-3478
- — - B 4 Be onl written inquiry.
wumm;mvwvousmm T % ron bk Lt pobipigie Aot b yod A
"“@’ A raas Pt AT BANKCARD SERVCES P.0. BAX 15026
m'l\' 23 WHCH APPRAR N THE PAGE 3 OF * g
mmmmcw&wm. o WALMIMGTON. DE 15650-8008 _
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Comerica Bank 5400 5978 BO11 1014
znmemousmfé W BALANGE TOTAL i
CARDHOLDER S NCE 1986 3
071 1R/ 04 I $8.835.00 _J
TOTAL MUNSMUM PAYMENT DUE  AMOUHT ENCLOSED
Mol check :
paiio tx $15. 00
BANKCARD SERVI CES 13 . N o
&&A %&52%% 19886- 5
- 5288 v
De it Box 56
KAMIAH 1D 83536941066
S 000933500500985000000250050000C000000098350030C0150000954%0997960211
8 03051G58650600000005GH06L0600L00000IC38350400C153006344 30957560121
ACOOUNT UMBER CRENRT UNE CASH DR CRENT AVAILABLE gva.a‘!m éwsaﬁmm X ‘;%‘aﬁ"w PAYIASHY D4
5430 9878 8011 10%4 I $10, 800 § $688. 00 ; 42 l QEN &/ 02 l $15.00 [YZRE
W ; ‘,Inm 1D N ' 1 V
T EATE {NUHGER Fﬁ > ',Juxz,zooc, STATEMENT . o ‘
" ) PAVUENTE AND GREDIS
0529 18632060405 we FAYMENTY - THANK YOU
TOTAL FOR BILLING CYCLE FROM &/15/2008 THROUGH &/15/2004 £.20 g
IMPOH'}‘ANT AN [MPORTYANT AMENOMENT TO YOUR ACCOUNT TERRES IS ENCLOSED.

ENJOY THE CONVERENCE AND FLEQBILITY THE ENCLOSED CHECKS OFFER

FREE UP SOME OF YOUR CREDIT LINE MAKE A PAYRENT TODAY WITH THE PAY.BY.PHONE
SERVICE. CALL 1.365-297-9258. PAVMENTS POST THE SAME DR NEXT BUSINESS DAY,

ACCESSING ADDITIONAL CASH {8 EASY] PRESENT YOUR CREDIT CARD AT THE BARK
COUNTER, OR CALL 1-800-TT1-3573 YO REQUEST A PIN CODE FOR USE AT AN ATH.

TOTAL HMW PAYMENT IRIE

+ G e Purtases [o Paiodic Rele .‘rmm:‘mm jpacst irie Arourt
Atvances  J&Adpcemane  {Finence Chargea] Finsnce Clorges | Toisl e vrars Faywert
0. op $0, 00 £6, §9 $6.00 § 59,855 00 [Co.=. Yl Poywsal Buc
i TARGE 60 Rande T CATOeponaTg Hatance ;
Cax.eany ) Ry " Aol Subject o FOR YOUR SATIGFACTION, EVERY HOUR, EVER
Parcertage Pl FRnence Chatges « For oxr subomeied Direct Connect service, cahl
A.RALANCE TRANSFER, CHECKS .660008% DLY 00.00% $-900-222-TC48
B ATM, BAMK..... ... 000000% DLY 0D.DO - To speek to ong of cur Custormer Salistaction reprer
C,PURCHASES ....... 038328% DLY 12.99% £6.00 L WIS WYR o
D, OTHER BALARGES. | D0000% DLY G0.00% $6.00

-meﬂdtwﬂm.nwmt Devics (or the Deafy

K sssistance, calf
: SEE ABOY
$IA pmcmmemm“. & 1-800.548.3178
- BiRiesy rights 370 proserved ondy by writian inquink
moocuaamawowanoagmmr TR wmnlmmmmmﬁwamm
Jis T MERS AR WAL APRRR 1N I BANKCARD SERVICES P.O. BOX 16028
e BN o0 YOI CHMGIAL PERIOOK STATEMENT, PAGE 1 OF 1 WALMINGTON, DE 12850:508
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§
. ALL RUMBER
Comerica Bank 5490 9978 6031 1016
PAYMEMY DUE DATE NEW BALANCE TOUTAL
CARDHOLUDER S NCE 1588 |
087 13704 l §8, 820. 00 l
TOTAL MiSMUN PAYMENT DUE  AMOUNT ERCLOSED
jondiv $15. 00 ]
BARKCARD SERVI CES 13
QSM %C}}Qszgg 19886- 5288
| D Lo IR "
KAMIAH 1D B3536-941066

8 GDO9B3ZOCT0CTH3200GIDCIV0C0000C000039098250000C0L50000054502879€0111024
S 0300062300 3000000003062D02050DC000050L9822060000150006054 5088756011162

5 DAYS IN TOTAL MINLILM .
ACOOUNT RUMBER CREDIT UNE CASH OR CREDIT AVAILABLE CYCLE  CLOSING DATE PAYWENT DUE PAYIMNT DUE GATE
5480 9879 5011 1014 $10, 500 $68D. 00 l 30 l 07115/ 04 l £16.00 l 087197 04
VOGS =3 CRECTE OF)
ATE TE |NUMBER - " JULY 200¢ STATEMENT
1S
pazs 17855098608 ue p».vuem THANK YOU 15.00 4
TOTAL POR BILLING CYCLE FROM  6M8/2004 THROUGH 7/18/2004 $.50 5100 ¢
ERJIOY THE CORVENIENCE ARD FLEXIERLITY THE ERCLOSED CHECKS OFFER.
FOR URTO-THE-JIRUTE AGCOUNT AGTIVITY, VISIT WWW.IBSNETACCESS.COM.
ACCEISING ADDITIONAL CASH 18 EASY] PRESENY YOUR caaxr CARD AT THE BANK
COUNTER, OR CALL 1-886 2228358 TO REQUEST A PN CDDE FOR USE AT AN ATR.
TOTAL MOGMUM PAYMENT DLIE
+ Cash + Purcheses 1, Poriodlie Rate b Teacaaclon Fesde Now Balance Jfrvsn hze wmowry 50, 00
Adh KAl Financs Chacpes § Fingnes Chargas Totel uerers Faynert 595,00
49, B3S, DO $0. 00 $0, 00 $0. 00 $0. 00 3%, B20. 00 Su.o. Mt Pryweat Do $15. 00
Keroe rratpood B )
Calegory Rute Anrwml Subject to FOR YOUR SATISFACTION, EVERY HOUR, EVERY DAY
M Fereaniape Rate  Finanee Clarges - Foe our waormadod Direct Connect service, call
A.BALANCE TRANSFER, GHEDKS ,000000% DLY 008 1-300-223 705
8 KTH_ BANK.. . ..... H00600% DLY 00.00% - Yo spesk tn one ol our Cusiormer Setistacton represodative
G, PURCHASES ........ Q389284 OLY 13.99% gg . gg el e arnrrer
} DIOMERBALANGES. ... £60003% DL 00.00% . - For 100 (Tel extora tor the Deal
o i mita SEE ABOVE seamanch, cadl
ANNUAL PERCENTAGE RATE ... 15000453178
- Biling rights are oty by writen loquiry.
TYAB DOCUMENT 18 A COSY OF YOUS! STATERENT. 1Y 1S FOR f'“‘“’"" T 100
YOUR RECORDS ONLY. TS COPY 19 MO 44 ELCT OWPLICATE Malt w'“‘w wggs%mg
IMPORTANT NEVPS HLOCK O YOUR DRIGINAL PERIDDIE ETATEMENT, FAGE 1 OF ! mmmmg_g DE 18650-8006

]
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Page: 11 of 2¢

Comerica Bank

CAROHOCDER Sl NCE 1866

5485 3975 BOIT T4

PAYMENT DUE DETE

CHI1Eibe
TOTRL, MR mxmws mm mm

7;37595 03

Hoka chedk . $13, 08 l
poptls v . . _ _
BANKCAFD SEFM CES 13 -
P Q WU‘L DE 19886- 5288
6- v
DAVID F CAPPS
RC 11 BOX 366
KAMIAR 1D 83536-941066
§ 006332500306982000099056030000C000000085050000C015030035450997960121024
3 00050057655 000800009DE30G20600C00UD0ICIEGHOGIHC0LLHAD0DIH4$0887/5601110%4
DAYS IN TOTAL MIMRUR
ACOOUNT NUWEER CRANY URE CASH DR CREDIT AVAILABLE CYTLE CLDGNG DATE PAYRENT CRE PAYNENT DUE DATE
5430 9979 BO11 014 $19, 6C0 $695. 00 l 32 l 0B/ 38/ 04 [ $15.0D } 0311204
S MR
ooyl il {4 -2} TRARSACTIONS CHARGES CREDITE (T
DATE TE JNOUGER AUGUST 2004 STATEMENT
o134 21261668225 uc PAmENT THARK YOU 15.00 CR
TOTAL FOR BILLING CYCLE FROM 7/16/2004 THROUGH 818/2004 5.09 $1%.00 CR
BUOY THE ENCLOSED CHECKS, TRAVELING? CALL 1-800-357-0027 FROM YOUR HOME
PHIONE HUWEER TODAY YO GRDER A PN TO USE AT MILLIONS OF ATMS WORLDWIDE
FOR UR-TO-THE MIRUTE ACCOUNT ACTIVITY, VISIT WowWIBSNETACCESS.COM.
"TOTAL MINGUN PAYMENT DUE
* Purcheses |4 Periodic Rats b TransacBen = Howe Relancs J§ranc e drourt E‘D-a
Finance Chavrges | Finance Charges | Toul Loce rers Faymare $15.00
50 oo so oo 50, 0D $0.00 | $0,805.00  ffo sz reywoat B $15.00
T Moulc g
Calagory Mul Subject FOR YOUR SATISFACTION, EVERY HOUR, EVERY DAY
Percertage Rate ﬁmuﬂmﬂ - For our eufomated Direct Connect sarvice, catl
A.BALANGE TRANSFER. CHEGKS DO0G00% DLY 00.00% $-800-223-7048
B. ATM, BANX .000000% DLY 60.00% - Yo speak o one of our Customer Saltstuchion repressniafives,
©. PURCHASES . . £538328% OLY 12.99% §g,gg el g 00 ats-TTET
D.GTHER BALANGES. .. .. 006004% DLY 00.00% 50. ) mmﬁ'.'," oos tor the
SO
PERCENTAGE RATE SEE ABOVE * m’
- Bl rights are
TG DOCUDN R K CeY OF 10U SIS, 1T 15 FOR mﬁmfgfm mu,,{, heoaurt o s
s Fyrl BANKCARD SERVIGES P.O. BOX, 15028
WELUDE MESSAD! Saseu APPERR IN THE
%\’m LD W YU OHGMNAL PERIOOIC STATEHENT. PAGE 1 OF 1 __ALMINGTON, DE 10850 5006
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Comerica Bank T §45C 8975 B01Y 1014
PAYUENT DUE DATE
CARDHILDER S KCE 1586
10112104
ok ghock
BARMCARD SEF&!?CEE: 13 - - - -
%QIJ F{{Fﬁi F}* 19866- 5288
v
B:WID F QPPS
K ﬁi# 1D 83836-941066
5 GO0SIEE0ST0YE0E000TS0L00000IC 000330 9T E6063000 1 B0U0055450T TS0 1T0LE
5 BGOBIEL AL CObOMADONEINEIEATOCHRICOU0IIGT Y STO0IOLLAEI0NDS 3055 VEE61110T4
ALTEAIRT FEBRBER LHEDIY LHE aﬁdmmu?m mf IR DATE %TVW’;% PAYMENT DUE DRTE
5490 FUTH BOVL mu ! $f&.5?2§ %712, 05 J £ l 0§/ 15704 , 515.60 ‘ 10! 12/ 04
o SEPTEVDER 2004 STATEMENT 1 |
SE3G  bmad OESANASETEO4EX o BAYHENT . THARKYOU 15.00 €5
YOTAL FOR BILLING CYCLE FROM 5772004 THACSUGH 91572004 - 4 (30982 é’ﬁl
A THPOHTANT ﬁsamsfﬂ& YORRL RCCOUUT TERNS 18 ECLOSED,
ERUOY THE BIELOSED ) W&?Aﬁﬂ iB LR Fm "Fﬁ?;ts&i AT ATHS
ma&m*&&s?wm*f TODAY!
EOR UR-TORTHE WIRIE ACCOUMT ACTIVITY, Vil T WWLIRSHNETACUESS DO
LOCRIHE TO BAVE OH YOUR AUTD LOKKHT WHETHER 178 5%%9&%%%%
EXSTING ORE, VISIT mmmmm T0 BEE HOW YD COULD 54)
» Cashy w Mo Balance [IPase Ine Secury 50,00
bk Teask Tl Faymes ﬂfﬁ- il
18,00 $0.80 88, 70008 Moo, ¥ Zoymsd sue 515 00
- CaLasgncy Fam: FOR YOUR SATISFACTION, EVERYT HOUR, BVERY DRY
- i B mkorniied Dlrect Coonecd sbrvien, et
A BALANCE "Wsk%if.& CHECKS L00000% DLY 1500 2D TS
BT BARK.. ... AO5058% BLY sTcgukﬁmdwmmwﬁﬁ%
COPURCHATED . it &:53225 B‘f; 1B AAL-TTEY
] = Q?uiasﬂ;&ﬂf e ARBEEYR DL « For TOD (T : o ot B ’
RBXIAL PERCENTABERATE ...
% £ gamrr 7 18 FOR ﬁ“ﬁ?‘ it
Wﬁ W: cm ™ E"mzmﬂzm 7 mmnmum%%m L
Wﬁﬁ%umwwm O PERIOONS STATEMET,  PABEOF e WL MTHCTOS, DE 105508008
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302-453-2150 FIA Card Serv Page: § of

Comerica Bank

Bk vk
R % E%ﬁ%%g&Eﬁ&&Eé
WM KGTOH, D 19886-5288

PAYHENT DUE DATE HEW BAUSNCE TOTAL,
CABDHOLDER Bl NCE 5886
TiE 1B 04 §10, 456, 80

S4g0 9975 G011 1014

oA H‘*’r!ﬂm! mwm DE mm m

L4

IR Lo TR

KAMIAH ID B83536-341066
§ GI63TLCODDLOETIONNUILOLL 52&%5’;@&3@3:34§§§£»§?}593§5§9i!3$5 BU9STSE0IIL04
4 ﬁﬁwsaﬁ*aﬂtisﬁﬁﬂw&%&*!Gﬁﬁﬁzﬁﬁ%zﬁaﬁﬁZtis:,:‘aéeﬁ’ﬁsﬂﬁzﬁséa.:éﬁuﬁxgQﬁﬁﬂ'iséﬁ‘izI 24

_ s o . e OAYEIN  TOUAL SIHIMUSE e
SECOUNE e LHYY LK CoheH 5 LREY AVALRELY CYOLE  Closiss DRYE PRYGONE DUE  PAYIIT DUOE AT
543D 5978 601 1014 510,500 5420 ] ssj 10f 157 6% ] $38.00 ‘ 137907 B4
CHANGER CREATR (CR)
w‘sa&&ﬁ 206 STATEHENT I t - ¢
TR -
oezR AREy GREAARSEI4TRET He Fi’ﬁ%?ﬁ? THAb YO o 1568 OB
CASH ADYANCE TRANBACTIONS
W12 06 EYAVORSAZEEDOTvArafieTR WO &4 CHEGE EHEGK £ THO7EF 7:@.‘:#
052 1556 SRAGLSNAEELODILISNIIP MO A DHECKL THAREALIION FEE- 21,10 7
TOTAL FOR BILLNG CYCLEFROM  GHE6AE008 THROUGH 107152004 §rz1.00 S1h. 60 CR

i
v Coh o Purchases Iy Priodic Aets romeacion Feeye Mt Batancs Jp'oer Boa saourt
Advenies Kbk nents %mw Finkocs Charged | Toml wrarn. Bayaert, £4g,
$700. D0 ) 50, 60 $21.60 130,466, 00 [hbo.o_ wir Frymzat B 1§36, DO
Calegory 4 L Skt 1. FQRY%S&WM EVERY HOUR, EVERY DAY
A o ) Prrooirage Fa  Fimnce Ctaibes + For our guboineind Dlreck Coonect servog, o1l
A BALANCE TRANGFER, CHECRE $060067% OLY” st R B2 Tk
B ATH, BRHK . LEUSEIY LY 12 S T ek 5 e of qux € Za¥snch
RCHABES ... LAOIBT% zti;v* § ;.‘;m gif :g L BO0-GHTTE?
§ ﬁ?ﬁiﬁ%kiﬁiﬁ S BoOOE. BLY” S0.00% 3. 'Fﬁmﬁﬁ'ﬁh' , N
- Telecmemmunicstons Device Dazy
6. 00 eSO, .
* 1002885178

- Bazmmmmwywvmmwf;

SELRIMNIC RATE MRY VARY Heit PTG Ingateies xd K5 ctfey aicount Igiires

FREE 1 OF 1




Oct 12, 2006 12:23:47 PM 302-483-2150 FIA Cs gvicas Pay
1
_ A WIHBER
Comerica Bank 5430 9973 BD34 1014
PAYMENT DUE DATE NEW BALANCE TOTAL
CARDHOL DEA SI NCE 19385
l 127 11/ 04 ] l $10, 450. 00 ’
TOTAL HHMUN PATMENT DUE  AMOUNT COED
Waig check
- I $15. 00 I I l
= BANKCARD SERVI CES 13 .
&?M P\GTCN. DE 19886- 5288 :
v
DAVID F CAPPS
HC 11 BOX 366
KAMIAH 1D B83536-941066
S 091043620501049600690050620000C00000020460000000150900054909857960121024
3 03038050G500609G000053650050600C000090704550CI0C0LLH300675490897960112024
OAVE ™M TOTAL MIRRMUSE
ADTOUNT MR BER CHEDT LING CASH OR CREDAY AVAILABLE CYCLE CLDANG DATE PAYMENT DUB PAYRENY DUE DAY
5490 95879 6031 1014 l $10, 500 $40. 0D I 29 ] 117 93/ 04 ‘ $15.00 12711/ 04
NS JREFERIMCE r ANSACTIONS CHARGES
haTE  JoATE JNuuBER NOVEMBER 2004 STATEMENT
PAYMENTS AND CREIn1S
1102 1101 1102046¢051988 NG PAYMENT - THANK YOU

TOTAL FOR BILLING CYCLE FRDM 10/18/2008 THROUGH 111372004

DORTLEYMWPEC’TE’JEVWRUNYOUH CREI!T.PRGTECTYOUFSE.FMW
CALL 180044226830 TODAY, O VISIT WRWYIIEBNAPRUTECT.CON

TOTAL MIMUM PAYMENT DUE
- Pk T T Pecases T Periodic Fate T Trentaction Faoje Now Baencs J[~en Dk Moart 0.
e Advances ATt Finance Chargos | Finenes Charges §  Totad [2c-verz vaymert 15
. $36.00 $0. 00 $4. 00 50. 00 $0.00 810, 460.00 So,i. Yir Prymeal bwo $15
REDLRE T Correaepordng Batance
Catagory Rate Annual Subject 1o FOR YOUR SATISFACTION, EVERY HOUR, EVERY DA
Petceciage Rete  France Charges - Fer pur sulormeted Dirert Connoct service, osll
A BALANGE TRANSFER. CHECKS 000038% DLY” 00.00% -800- 2237048
B.ATM, BANK. .. .. ..., H00000% DLY' 00.00% - Yo spesk Ip one of our Customer Satisteciion repressrisl
C. PURCHASES .. ...\t LDEGIBI% DLY” 14.74% $8.gg eoll 1 a0 a4 TTO7
D, OTHEA BALANGEE. ... .. £04600% DLY* 8D.40% 50. - For TOD (T o v tor W
FOR THIE BRAING PEROO sesisiance,
ANNUAL PERCENTAGE RATE ., SEE ABOVE 130345 3178
- B are pressrvad only by writien inquiry.
mmakwﬂvoﬁvwn&m APERIOZIC RXTE MRY VARY Inusrias to:
W“" VoS CovY 1 v B“",.,“‘ﬁ”‘m ATE MR m-u“gm!m Inuiries and m -&cm s
B A Wt BLOLK OF YOUR ORIGINAL PEACDH: STATEMENT, PAGE 1 OF 1 Mwmm__ug DE 308505008




0Oct 12, 2008 12:23:47 PM ED 302-463-2160 FIA Cerd ¢ b1 Page:

. UMBER
Comerica Bank 5480 9979 6011 1014
PAYMENY DUE DATE NEW BALANCE TOTAL
CARDHOLDER Sf NGE 1686
l 01/ 11/ 0% ! l $10,617. 94 J
TOTAL NN PAYMENT DUE  AMOUNT ENCLOSED
Rk chock
Pt W $187.CO
BANKCARD SERVI CES 13
SV(I?M MGTO& DtaE 19886- 5288
- v
DAVID F CAPPS
HC 11 BOX 366
KRIAH 1D 83536-9410606
S DL 0463‘30\,01o¢soootsaoovoovoooocooooao 08173490$1870300054503573€6011102 4
8 0G053G5S0CEEONG0000DEIIGSOLO0CI0AUSTO61 /540DCIBTIS0LIL49D987S60211004
. : DAVS IN TOTAL MR
ADCOIDIY NUMBER CRERY LKL CAZH Oft CREDIT AVALABLE A p— PAVMENT DUE PAVMENT DUE DATE
6450 9879 6041 1014 I $10, 500 $. 00 l 31 rumuo& l $487.00 l 01411106
RESENEGACE e CHARGES CAEATS (CR
PATE HUMBER DECELBER 2004 STATEMENT
TNBITE AND CREnTs
1208 26162404206 pmazur THANK YOU 1%, 00 CI
PURCHASES AND ADJUSTMENTS
1244 1234 D20 NC C OVERLIMIT FEE (BASED 33.00
oN uumce 10, no&
TOTAL FOR uﬁm CLE FROM 11/14/2004 THROUGH 12142004 53%.50 315.00 CF

YOUR ACCOUNY I8 OVERLIMIY,
TO AVOID AN OYERLIMIY FEE

ON YOUR REXT STATEMENT, WE
MUST RECEIVE A CONFORUING
PAYMENT, THAT BRINGS AND
KEEPS YOUR ACCOUNT BALANCE
BELOW THE CREDIT LINE,
WITHIN 20 DAYS OF THE ABOVE
STATEMENT DLOSING DATE,
AND NOT GO OVERLIRIT AGAIN.

DON'T LET AN UNEXPECTED EVENT RUIR YOUR CREDIY, PROTECT YOURSELF NOW.
CALL 1-800-042.2830 TODAY, O VIST WWW.UBNAPROTECY, COM.

PAY YOUR CREDIT CARD BILL ORLINE. VISIT WWW.IBSHETACCESS COM TODAY!

+ Cash + Purcheses [, Pariodic Reir G Trangacion Feefn  Maw Balenca ffRasy oe Xasert
Advances &Adhtrneoks Financs Charges JFinancs Charges Teint fov varz poymrt $187. 00
$0. 00 $33. 00 $133. B4 $0. 00 §10,617, 84 To.so ¥ie Pryeean Gue 3187.00
Periodic Careanporsing Badsnoe
Calagory fiute Annuat Subject ¥ FOR YOUH SATISFACTION, EVERY HOUR, EVERY DAY
Precortage Fate  Finance Clarges . for our sutormeted Direct Conhedl service, ol
A. BALANCE TRANSFER, CHECKS .041088% DLY" 14.30% §10,520.332 1.600-223-7045
B.ATH, BANK... ... .. 057506% OLY® 20.99% $0.20 - To apegk jo one of our Customer Selixfection reprosertsiives,
C.PURCHASES ........ o41688% OLY” 14.99% ;;g.gg oty aatrrer
. 0.0 .
©. OTHER BALANCES. .. 508000% DLY 00.00% « For TDD (¥ ot Deds for the Dt
FOR TH8. BULUNG PEHY e, 39% axsistance, cail
ANIRUAL PB’K:BJTAGE RATE. e ,Wn
mmntmmm R
mmnmnawmormmam 71 )3 FOR WPERIOSIC RATE MAY VRHY ;;: ‘ ! m’p
YOUR XE20R08 LY. TS COPY 13 MO AN EUACT DAPLOATS @ Wai Sy “‘é‘eé"pu?;i“ Uod
A e a2t o0 ¥ OB ORGINAL PEFSDOMC STATEMBNT. PAGE 1 OF 1 mmc;rgg DE 108508008
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Comerica Bank

Bholag crock

PR BANKCARD SERVI

P. BOX 15137
W LM NGTON, DE 19886- 5137 3

5450 99?? E-EVE 1614

PAYMINT DUEDATE _ HEW BALANCE TOTAL
CARDHOLOER St NCE 1986

ETET A § I |
TUTM. MISSHI PATIENT DUE

CES 13

DAVID F CAPPS

11 30X 366
EEHIAHB ID 83536-941066

5 00105'38943010445000000300300056000000'_08314 §20G4250300054908579601121024
S DHOFD3IFOCIDLO000DGOD0TLDHIDGODC0OCH05D_58344500C418000050490957860122004

DAYS I TOFAL BINRHS
ACDOUKY HRIBIR CRIXT UNE CARH OR CRET AVALARE CYCLE  CLOSING DATE PAYRENY DUE PAYMENT DUE DAYE
5480 8579 6011 1014 l $10, 500 l 31 l 0t/ 14/ D5 ‘ $415. Q0 ] 02! D9¢ 05
HEF CRENGE o QRGeS CREDITS (G0
PAYE TE [NUMBER JANUARY 2005 STATEMENT
ENT.
0192 otv2 00310861) MO ¢ LATE FEE FORPAYMENT DUE 0144 39,04
0144 0103 orRo MC G OVERLIMIT PEE [BABED 34,00
ON BALANCE |0 3(7.IQ)
TOTAL FOR BILIING CYCLE FROM 12/15/2004 THROUGH 1/14/2005 578.50 $.00

YOUR AOCOUN\' 13 OVERLIMIT,
TO AYOI0 AN OVEALINIT FEE

ON YOUR NEXT STATEMERT, WE
MUST RECEIVE A CONFORMING
PAYMENT, THAT BRINGS AND
KEEPS YOUNR ACGOUNT BALANGE
BELOW THE CREDIT LINE,
WITHIN 20 DAYS OF THE ABOVE
STATEMENT CLOSING DAYE,
AND NOT A0 OVERLIMIT AQAMN,

OUR RECCRDS SHOW YOUR ACCOUNT 1S PAST DUR

WTWITEWWWSMBEINYMWDETOOOWNLL
CORTINGE THROUGH AUGUST 31, 2005, WATH THE SAME

0. OTHER BALANGES. ...

TOTAL MINSLAL PAYMENT DUE
+ Cneh + Purchesos |, Perlodic Fate Lo TramascSon Prole How Radsrce fRrast e Asomrt $187. 00
Advorces  (sAdsimoents jFinance Cheargas] Fintnce Charges Yotal v rers Faynert. $231. 00
$0. 00 §78. 00 $138. 54 30,00 [510,834.48 foo e ik Prywenal Dot 5418, 00
BHANGE Perlodic Tor dirg Tk
Calagosy Fre Aol Subjact 1o FOR YOUR BATISFACTION, EVERY HOUR, EVERY DAY
Pescontage Rste  Firanoe Charges . For oxm pulornalad Direct Connecd sarvice, cott
A, BALANCE TRANSFER, CHEOKS .041753% DLY' 15.24% $10,€45. 46 18002237048
B.ATM, BANK........ 058191% OLY” 21.24% T$0.00 - To spesk o one of o Customes Sytiadaction represectxives,
C.PURCHASES ........ D417EI% DLY® 15.94% $5%.15 5 B0 441-TTEY

000008% OLY® 00.00% $0.20

- For TOU (Tetecommunications Devica tor the Doafy .
FOR YA BILLING 15.24% ssaluiarcs, call
WLPMI’AOERATE... : o0 -
o A = " . - Biking iights ere praserved anly by wiitten Inqudey.
THES DOCUMERT 1§ A COPY OF YDUR STATEMENT. 1T 18 FOR “PERIOSIC RATE MAY WERY el g tnculries wnd ail i
e uiwormg%ﬁm RaA KEAs BT PAGE 1| OF EAKCARD SERVICES P.O. BOX 15028
I PORTANT HEWE BLOOK ON YOUR DRIGHNAL PERIOINC STATENENT. AGE 1 OF YALIHGTON DE 10605008
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Page: 5 of |

Comerica Bank

T Guck

PSR BANKCARD ssmoes

P. Q0 BCK 15137
W LM NGTCN, OE 19886- 5137

13

CARDHOLDER SI NCE 198BF

‘ FM )
5450 9979 6011 1614

PAYMENT DUE FATE NEW BALANCE TOTAL

03197 8% §1%,088. 16

YOTAL FAYWENY DU A DUNT ENCLOSED
i $567. 60 !l ) !

DAVID F CAPPS

E‘C 11

AMIAH
5 001071673301044500009030030000C000030- 40861600C667000005450257960111024
5 040511 /7>£06000006055650020600C000030210561590C661000605490997960112014

BOX 366
ID B83536-941066

YOURACCOUNT 15 OVERLIMIT,
TO AVOID AN OYERLIMIT PEE

ON YOUR NEXT STATEM ENT, W
MUST RECEIVE A CONFORMING
PAYHMERT, TRAT ORINGS AND
KEEPS YOUR ACCOUNT BALANGE
BELOW THE CREDIT LINE,

WITHIN 20 DAYS OF YTHE ABOVE
STATEMENT CLOSING DATE,

AND NOT Q0 OVERLHAIT ABAIN.

OUR RECORDS SHOW YOUR ACCOUNT IS PAST DUE

CAVE 1N TOTAL Riria
ACCOUNT NURIBIR CREEAY (998 CASH OR CREDIT AVARLABLE CYCLE  CUDSING DATE PAYMENT DUE PAYNENT DOE DATE
5430 8979 £01% 1034 I $10, 600 [ 28 ‘ 02/ 127 65 I $667. 00 I 03/ 12/ 06
o T4 CIARGES RO (A
OATE e BER - FEBAUARY 2005 STATEMENT
8290 0210 DY 0B24 MC C  LATE FBE FOR PAYMRNT DUE D2/0% 39.30
o212 a0 0184 MO & OVERLMIT FEE {(BASED 33.20
ON BALAKCE 390,B34.48
TOTAL FOR BILLING CYCLE FROM 1/15/2005 YHROUGH 2/12/2005 578.56 5.00

mmmmesmmmvmmmmm N AOCORDANCE YA
DEFALLT PYICING SECTICN OF YOUR ACCOUNT AGREEMENT. vwncnowns:nonwan
THE CHANGE, YOU MA mmmwummrwemmvommm
0 DEFALLT PRICING.
TOYTAL MINSEUM PATRENT DUE
+ Cash + Purchases B, Padodic Hate | Transscion Peede  Now Baaces Firast e wronrt $418. 00
m Ceatkts Advances Rnance Chergas ] Ficence Chirges § Totat b rwes raymert 4249, 00
$0.00 $0. 00 $78. 00 $173.68 $0.00 J$11.086.16 Floo.c_ vic Pryaret e $667. 00
CHARGE “Tiode Ealance
Categary Rate Anruat Sutyjeet FOR YOUR SATISFACTION, EVERY HOUR, EVERY DAY
Percermage Pate  Firanoe Charges + For our putoated TRrett Cannect service, coll
A BALANCE TRANSFER, CHECKS 084787% DLY 15.9%% 510,799.3:1 1-900- 2237048
B.ATM, BANK. . ... ... BEBI3I% OLY 21.24% $0.00 - Yo mpeok to one of o Customer Sefxtaction reprosertalives,
C.PURCHASES ........ BEETSTR DLY 13.99% $238.17 il 5 goosat 78T
0. QTHER BALANG H00000% DLY 00.00% 3. - For TOD ona Dovice for the
FOR THES E3SLLING o0 e radintores, cuft
PERCENTAGE RATE. .. : mmn
MW::;YOFYM:AW 1719 FOB + Billog gk e e oy B e e 100
YOUR KECOHDS iy TS COPY 1 NOT AN BXACT DUPLICATE Ml ""’“9‘“" il o Qe
R AT s BLOGK Co YOIR GRGINAL PEFIOCEG STATENENT. PAGE 10F 1 wsmmmgg DE 19840-8005

™
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Get 12, 2006 12:23:47 PM EDT 302-453--2150 FiA Card Sex ) Page:4 ¢
Comerica Bank 5490 9979 6011 1614
PAYMENT DUE BETE WEW BALANCE TOTAL
CAROHOLDER S1 NCE 1086 " "
04212005 $11,3564_85
& el e
QTAL MDKHUM PAYMPST DU SO BNCLDSED
Sy z:s:r ~ %az2 04 ‘ !
¥ BANKCARD SERVI CES 13 :
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JEFFREY M. WILSON, ISB No. 1615 e
ALEC T. PECHOTA, ISB No. 7176 ;
WILSON & McCOLL

420 W. Washington

P.O. Box 1544

Boise, Idaho 83701

Telephone: 208-345-9100

Facsimile: 208-384-0442

Attorneys for FIA Card Services, N.A.

ID/ COUNTY DISTRICT COURT ¢
¢, /il FILED /1 ‘
AT L™ | OCLlocK i1 m

JUN 19 2008
ROSE E. GEHRING

| CLERK OFDISTRI

LY DEPUTY

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS,
Plaintiff,
V.

FIA CARD SERVICES, N.A., tka MBNA
AMERICA BANK, N.A.,

Defendant.

AN T S N T N R T S

Case No. CV-07-38202

REPLY MEMORANDUM IN
SUPPORT OF SUMMARY
JUDGMENT

COMES NOW the Defendant FIA CARD SERVICES, N.A., by and through its counsel of

record, and hereby submits its Reply Memorandum in Support of Summary Judgment.

L ARGUMENT

A. Pursuant to LR.C.P. 56(e), the exhibits attached to Plaintiff’s Affidavit cannot be

considered by the Court .

[.LR.C.P. 56(e) states that “opposing affidavits shall be made on personal knowledge™ and

“shall set forth such facts as would be admissible in evidence.” L.LR.C.P. 56(e). “The requirements of

Rule 56(e) are not satisfied by an aftidavit that is conclusory, based on hearsay, and not supported by

personal knowledge.” State v. Shama Resources [.td. Partnership, 127 ldaho 267,271, 899 P.2d 977,

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

REPLY MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT - |




981 (Idaho 1995). “Only material contained in affidavits or depositions that is based upon personal
knowledge or that is admissible at trial will be considered by this Court.” /d.

There can be no question that Exhibits 1 and 2 of Plaintitf’s Affidavit in Support of
Opposition to Motion for Summary Judgment are not based in the personal knowledge ot Plaintiff.
In fact, nowhere in Plaintift’s Affidavit does he state that such information is based on personal
knowledge. Further, nothing in the Affidavit establishes that Plaintiff has any personal knowledge
regarding the preparation, maintenance and/or subject matter of the purposed Exhibits. Performing a
Google search does not suffice. Therefore, Exhibits 1 and 2 of Plaintiff’s Affidavit cannot be
considered by the Court. Similarly, the Affidavit of Walker F. Todd, attached to Plaintiff’s
Affidavit, cannot be considered by the Court as such is not based on Plaintift’s personal knowledge
and is inadmissible hearsay. Notably, Mr. Todd’s Affidavit is not signed or notarized.

As the above mentioned Exhibits/Affidavit cannot be considered by the Court, there is
literally no admissible “facts™ left for consideration. Accordingly, summary judgment must be
entered in favor of Defendant.

B. Regardless of their admissibility, Plaintiff’s Affidavit fails to raise a genuine issue of
material fact to preclude summary judgment.

Plaintift’s Affidavit clearly does not raise issues of fact as to the following: that Plaintiff
entered into a credit card agreement with the Defendant whereby the Defendant agreed to extend a
revolving line of credit to the Plaintiff for cash advances or the purchase of goods and services,
which account was assigned account no. xxxx-xxxx-xxxx-1014'; and that as of July 2005, the

account balance showed $12,459.74 due and owing. See Affidavit of Eric Pyle, §§ 4. 6.

This communication is from a debt collector, the purpose of which is to collect a debt:
any information obtained may be used for that purpose.
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Rather, Plaintiff’s opposing Aftidavit and Memorandum centers around the allegation that
Defendant assigned the account, including the right to payment, to the BA Master Credit Card Trust
II. Asargued above, the Exhibits to Plaintitt™s Affidavit cannot be considered by the Court as such
are not based on Plaintiff’s personal knowledge. For this reason alone, Plaintiff’s argument fails and
summary judgment must be entered in favor of Defendant. Nevertheless, Plaintiff’s Affidavit fails to
raise a genuine issue of material fact to preclude summary judgment.

Citing the Second Amended and Restated Pooling and Servicing Agreement, attached as
Exhibit 2 to Plaintiff’s Affidavit, Section 2.01, Plaintiff argues that “MBNA, through BA Credit
Card Funding LLC, assigned both the Receivables and the Account involved in this action to the BA
Master Credit Card Trust [I. However, nothing in Section 2.01 establishes such an allegation.
Further, Plaintiff provides no indication that the account in question is anyway involved.
Accordingly, the Court cannot preclude summary judgment based on Plaintiff’s Affidavit and
exhibits attached thereto.

Furthermore, the exact issues presented by Plaintiff, i.e. relating to securitization and the
Idaho Collection Agency Act, have previously been extensively briefed and decided in Citibank
(South Dakota) N.A. v. Miriam Carroll. CV 06-37067 (Z"d Dist. Idaho, County of Idaho). As such,
Defendant specifically incorporates, and asks the Court to take judicial notice of the following
pleadings in that matter: plaintifs May 29, 2007 Plaintiff’s Supplemental Brief in Support of
Motion for Summary Judgment; plaintift’s July 17. 2007 Citibank’s Supplemental Reply Brief in

Support of Summary Judgment; and the Court’s December 10, 2007 Memorandum and Decision

1 Admitted pursuant to Plaintiff’s Answer to Counterclaims. See Answer to Counterclaims, 4 4.

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.
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(attached hereto as Exhibit A).

First. as in Carroll, nothing in the evidence presented by Plaintiff suggests that Defendant
transferred anything more than the receivables. As the owner of the account, Defendant has standing
to collect the debt owned on the account. Second, Defendant is a national bank?. and therefore a
regulated lender exempt from the ICAA. See generally Levitanksy v. FIA Card Services. N.A., 492
F.Supp.2d 758 (N.D.  Ohio  2007). In re Peck. 2008 WL 416927
(Bkrtcy.E.D.Pa.,2008); Kelly v. MBNA American Bank, 2007 WL 4233671 (D. Del. 2007).
Therefore, as in Carroll, even if Defendant no longer owns the account and is instead collecting the
debt as a “servicer,” Defendant is exempt from complying with the ICAA, and is authorized and
regulated to service loans in the asset securitization process.

1L CONCLUSION

In conclusion, the Defendant is entitled to summary judgment on Counts II and III of its
Counterclaim as there is no dispute as to the material facts in this case and the Defendant is entitled
to judgment as a matter of law. Accordingly, the Defendant requests that a judgment be entered in
its favor against the Plaintiff in the amount of $12,459.74.

DATED this | 7 day of June, 2008.

WILSON

Atec TPechota

Attorney for Defendant

2 Defendant erroneously admitted and claimed that Defendant was a foreign corporation in its January 30, 2008
Answer and Counterclaim. Defendant specifically requests the Court for an amendment to conform to the
appropriate response and allegation that Defendant is in fact a national bank.

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.

REPLY MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT -4

- fi 42




CERTIFICATE OF MAILING

1 DO HEREBY CERTIFY that on this _Qday of June, 2008, I caused to be served on the
following parties of interest a true and correct copy of the within and foregoing document by placing
the same in the United States Mail, sufficient postage affixed thereon and addressed to:

David F. Capps
104 Jefterson Dr.
Kamiah, 1D 83536-9410

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.
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. ROSE E. GEHRING
R DISTRICT COURT

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DIS 54/ oEPUTY

OF IDAHO, IN AND FOR THE COUNTY OF 157

o

CITIBANK (South Dakota), N. A,

Plaintify,
Case No.: CV 06-37067
MEMORANDUM DECISION AND ORDER

V.
MIRIAM G. CARROLL,

Defendant.

This case comes before me on Citibank’s motion for summary judzment. The
issues presented are whether Citibank has standing and whether Citibank is exernpt from
complying with the Idaho Collection Agency Act (ICAA).

L EACTS

This is a collection action invelving credit card debt. Citibank is a national banic
chartered under the laws of the United States and located in South Dakota. Citibank issued
a credit card to Miriam Carrell in 1999, which Ms. Carroll used for the next five years,
Payment was due on Ms. Carroll’s credit oard accoun (“account™) thirty days after she
received her monthly account statements. Ms. Carrolt has defanlted in her payments. The
principal balance due on her account now totals $24,567.91. Citibank filed a complaint on
October 6, 2005 to recover this balance due on the accouat.

Citibark like many other national banks has participated in asset securitization—"the
structured process, whereby interests in loans and other receivables are packaged,
underwritten, and sold in the form of “asset backed securitics ” 4sser Securitization,
Comptrollers Handbook at 2 (1997). Specifically, Citibank sold to Master Trust the
receivables on its accounts including Ms. Carroll’s. The Master Trust then issuyed

Collateral Certificates—investor certificates representing an undivided ownership interest

MEMORANDUM DECISION AND ORDER 1
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in the receivables— to the Issuance Trust. The Issuance Trust used these Collateral
Certificates to secure notes sold to third party investors.

Although the Issuance Trust and the Master Trust are separate entitics from Citibank,
they are both dircetly or indirectly controlled in part by Citihank. Citibank is the sole
beneficiary and witimate controller for the Issuance Trust, and the Issuance Trust is the
primary certificate holder of the Master Trust, Ms, Carro]] contends that Citibank no
longer owns her account and is therefore acting on behalfbf the Master and Issuance Tryst
a8 a debt collector.

Citibank is trying to collect the debt on Ms. Carroll’s account without frst obtaining a
permit from the Idzho Director of Finance. The Idaho Collection Agency Act requires
persons operating as collection agency 1o first obtain a permit, unless they are a regulated
Jender. IDAHO CODE § 26-2223(1); Inaro CopE § 26-2239.

I CO 10

1. Ms. Camroll contends that Citibank does not have standing because it transferred the
receivebles of Ms. Carroll’s Credit Card Account with Citibank to the Master
Trust.

2. Citibank contends that it does have standing because it transferred to the Master
Trust only the account receivables, not the account jtself,

3. Ms. Cawroll contends that even if Citibank has standing, Citibank cannot collect the
debt owed by Ms. Carroll because Citibank has not obtained a permit from the
ldaho Department of Financc 8s required for debt collectors under the ICAA.

4, Citbank contends it i3 exempt from complying with the ICAA because it is a

national bank regulated by the Office of the Comptroller of Currency (the OCC).

MEMORANDUM DECISION AND ORDER 2




‘ a4
12/10/2087 11:43 2884765153 CLW CO PAGE

vat- y=20p7 [1:46ag  From=1DAHO COUNTY DIST COURT 12089832378 T-824 P 012/018  Fe232

3. Mas. Carroll contends that Citibank, in trying to collect Ms, CamolP’s debt, is acting
as a “servicer” for the non-lending company, the Master Trust, and that this role of
“servicer” is unanthorized and unregulated by the OCC because it is outside the
scope of national banking activities. She therefore contends hat Citibank is not
exempt from ICAA compliance in collecting Ms. Carroll’s debt,

6. Citibank contends that servicing a loan owned by a third party is not outside the
scope of its national banking activities and is regulated by the OCC, thersby
exempting Cinbank from ICAA compliance.

. DISCUSSION
A Stending
To be entitled to bring an action, a party must have standing to sue. Jn order o
have standing, a plaintiff must allege or demonstrate “an injury in fact and a substantial
Tikelthood that the judicial relief requested will prevent or redress the claimed mjury.”
Bowles v. Pro Indiviso, Inc. 132 Idaho 371, 375,973 P.3d 142, 146 (Idaho 1999). A
crucial inquiry in deterrnining stending is “whether the plaintiff has alleged such a personal
stake in the outcome of the controversy” as to warrant his imvocation of the court’s
jurisdiction and to justify the exercise of the court’s remedial powers on his behalf.  Miles
v. Idaho Power Co., 116 Idaho 635, 641, 778 P 2d 757, 763 (1989).

Ms. Carroll contends that Citibank lacks standing because it transferred the credit card
veceivables (“receivables”) on her account to the Master Trust. Ms. Carroll questions
whether the receivables have been transferred back 1o Cjtibank and she also asks me to
compel discovery on the ownership of the receivables. Citibank counters that discovery is

unnecessary. It posits that even if it does not own the receivables, it has standing to collect

MEMORANDUM DECISION AND ORDER 3
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Ms, Carroll’s credit card debt because it still owns Ms. Carroll’s account. Citibank claims
that it transferred to the Master Trust only the money that it collects, which are tﬁe
receivables, but that it still owns the credit card agreement (“agreement™) and Ms. Carro]l’s
obligation to pay money under that agreement.

Nothing in the evidence suggests thar Citibank transferred to the Master Trust
anything more than the receivables on Ms. Carroll’s account.! To the contrary, Citihank
Credit Card Issuance Trust’s Prospectus specifical ly provides that “[t]he mastex trust owns
the credit card recefvables generated in designed credit card accounts, but Citlbank (South
Dakota) or one of its affiliates will continue 10 own the accounts themselves,” Prospectus,
Citibank Credit Card Issuance Trust at 20 (February 5, 2007) (emphasis added).

The rransfer of the account is not definitionally incuded in the transfer of the
receivables as argued by Ms. Carroll.  The receivables are separatc from the account, and
oﬁc can be transferred without the other. The record reflects that Ms. Carroll's account
wag retained by Citibank. As owner of the account, Citibank has standing to collect the
debt owed on the account. It is of no moment that Citibank contractually obliged itself 10
transfer the money it collects on its accounts to the Master Trust. Citibank’s obligation to
the Master Trust to wansfer the money collected does not affect Ms. Carroll’s contractual

relationship with and obligation to Citibank. I therefore conclude that Citibank has

' Ms. Carroll submits a Supplemental Prospeemus 1o support bex contention that the Master Trust, ot
Citibank owns the credit card account, Carroll's Morion for Show Cause Hearing, AfL. &, Prospectus
Supplement, Table of Canterts. In this Supplemental Prospeems it states that “Eligible recetvables are credit
card recelvables . , . that constitute an “sceount” undet the Unifbrm Commercinl Code 1n effect in the Stase
of Sonth Dakota,” The Uniform Commierciz] Code 23 adopted in the South Dskota Code defines sccount as
the following: “"account’, except 2s used in ‘account for’ means a right to payrocar of & monetary obligation,
whether or not eaned by perforroance . . , arising out of the use of a credit or charge card or tmformation
contined o of for woe with the card.” Sourh Dakoa Code § 5-102(2).

These definitions of “account” and “receivables” do not establish Master Trust, 2s owner of the receivables,
to be 1he owper of Ms, Curroll's credit card accouny. Rather, they 3iomply clarify that Master trusy has 2 right
18 n:;mer of the exedit card receivables 1o reccive from Citibenk the payments Clibank receives on its cradit
card accounts

MEMORANDUM DECISION AND ORDER 4
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standing to bring this suit to collect the credit card debt owed by Ms. Carroll on the
account.

B. Citlbank's Exemption from the Idaho Credit Collection Act

Assuming in the alternative that Citibank has standing, Ms. Carroll contends that
Citibank is not permitted to collect her credit card debt because it has not obtained a permit
from the Idaho Department of Finance as required for debr collectors under the ICAA.
Under the ICAA no person may operate as a collection agency without first obtaining 2
permit from the Director of Finance. JpAHO CODE § 26-2223(1). Regulatéd lenders,
however, are exempt from complying with this provision of the ICAA. [pARO Cobe § 26-
2239,

Citibank contonds it is a “regulated lender” and thus exempt from the ICAA because jt
is a national bank regulated exclusively by the OCC. Citing 12 U.S.C. § 93(2), Warners v.
Wachovia Bank, N.A., 127 S.Ct. 1559, 1564 (2007) (stating that the OCC is the exclusive
regulator of national banks), Ms. Carroll acknowledges that Citibank i3 a national bank
regulated in part by the OCC, but argnes that when Citibank acts outside of its capacity as
a national bank, it is not regulated by the OCC and thus not exempt from complying with
ICAA’s provisions. Ms. Carroll insists that when Citibank collests her credit card debr,
Citibank is acting as 2 loan “servicer” for Master Trust. Because Master Trust is a non-
lending company, Ms. Carroll contends that Citibank is acting outside of its capacity as a
national bank by servicing a debt owned by the Master Trust.

Citibank, on the other hand, contends thar even if Ms. Carroll is correct in her assertion

that Ciribanl is collecting her debt in the cepaciry of a loan servieer for Master Truse

MEMORANDUM DECISION AND ORDER 5

!
£ “’ ‘)
RN
(&0]




12/18/2887

PAGE 87

11:43 2884765159 ClLW CO
11:47an  Frou-IDAHD COUNTY DIST COURT 12089832378 64 P OSAIE Fesd

instead of in the capacity of owner of the account, its actions are nonetheless authorized
and regulated by the OCC, thereby qualifying it for an ICAA compliance exception,

I have already deoided that Citibank is the owner of the account. The issue then
becomes whether or riot a national bank is suthorized and regulated by the OCC to collect,
or “service,” its own debts. Although it is not necessary to the yesolution of this dispute, 1
will also consider Ms. Carroll’s contention that a national bank acts oawside of its capacity
as a national bank when “servicing” loans owned by third, non-lending parties, thereby
disqualifying the bank from exemption from the ICAA ?

Ms. Carroll concedes that when Citibank is acting in its capacity as a national bank,
jtis a regulated tender exampt from compliance with the ICAA, She also concedes that it
is both usual and necessary for banks to undertake collection activities with respect to their
own delinguent loans.” OCC Interprretive Letter, 1985 WL 151323, at 4 (Aug. 27, 1985);
Ms. Carroll's Rebuttal to Citibank's Reply Brief in Support of Summary Judgment, at 18.
There is no factval dispute in the record that Citibank owns Ms. Carroll’s cradit card
account. Citibank is therefore acting in its capacity es a national bank by bringing this suit
to collect the debt due on Mr. Carroll’s account, Consequently Citibank is a regulated
lender exempt from complying with the ICAA. IDAHO CODE § 26-2239,

Lven if Citibank no longer owns Ms. Carroll’s account and is instead collecting the
debt ag 2 “servicer” on behalf of the Master Trust, Citibank is still exempt from complying
with the ICAA. The OCC handbook persuades me that National Banks are authorized and
regulared by t-he OCC ro service loans sold to third parties in the asset securitization

PIOCESS.

*1 do 50 because the seope of 2 national bank’s authority to collect debts withont an ICAA, pexmit is likely to
become a recurring issue in Yhe yoveral credh card collection crsss now pouding io Idaho and Clearwarer
Counties.

MEMORANDUM DECISION AND ORDER 6
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The OCC explicitly authorizes 2 national banlt to securitize cradit card receivables,
permitting national banks “1o either sell credit card receivables or to use them as collateral
for an investment security.” OCC Interpretive Letter No. 540, Citibank has sold
numerous credit card receivables, inoluding the ones from Ms. Carroll’s credit card
account to the Master Trust in a sccuritization process. Bven after selling these
receivables, it is within Citibank's role us & national bark as explained by the OCC
Handbook to continue servicing the accounts.

The OCC Handbook--a compendium of national bank policies, procedures and
guidelines issued by the OCC—states that the “securitization process redisuibutes risk by
breaking up the traditional role of a bank into 2 number of specialized roles: criginator,
servicer, credit enhancer, underwriter, trustee, and investor.” Comptroller s Handbook, at
7 (emaphasis added). It explains the role of “servicers” az follows: “[t]he criginator of a
pool of securitized assets usually continues to service the sccuritized portfolio. (The only
assets with an active secondary market for servicing contracts ave mortgages). Servicing
intludes customer scrvice and payment processing for the borrowets in the securitized pool
and collection actions in acgordance with the pooling and servicing agreement,”
Comptroller 's Handbook, at 10 (empbasis added).

The fact that the OCC handbook states that “the originator usmally continues 1o servios
the securitized portfolio” implies that the originator is suthotized to service loans or
receivables affer they have been sold in the securitization process. This role is made
manifest in the Handbook’s section on “Originators” which specifically states “originarors
create and often service the assets thar are sold or used as collateral for asset-backed

securities.” Comptroller 's Handbook, at 9 (emphasis added).

MEMORANDUM DECISION AND ORDER. 7
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These provisions in the Comptroller’s Handbook make it evident that the OCC
anticipates that national banks will service loans and receivables sold in the securitization
process and that the OCC caontinues to regulate banks acting in this servicer rols,’ Thus,
even if Citibank ig collecting Ms. Carxall’s credit card debt as a servicer on an account sold
to the Master Trust in Citibark’s securitization process, it is still exempt from complying
with the JCAA and is not obliged to obtain a permit from the Director of Finance to collect
others’ debts.

Because I granted the parties leave to brief only the qualifications of Michse] Larsen of
the Idaho Departoient of Finance to testify, I have not considered the other issues raised by
Ms. Carroll. Ms. Carroll filed nothing that impugns Mr. Larsen’s qualifications 1o testify.

I therefore have considered his affidavit. See Davis v, Professional Business Services, fnc,
109 ldaho 810 (1985).
IV. CONCLUSION
1. Citibank has standing 10 sue because it still owns Ms. Carroll’s credit card account,

even though the recejvables from this account have been sold to the Master Trust.

* Ms. Camoll repeatedly cites OCC Interpretive Leters to support her eontention that nazioral banks are no
zathotized 10 service loana/debis sold iz the steuritization process. For exanople, she cires OCC Imerprative
Lerer August 27, which staes “National benks may collest delinquent loans on behalf of other lenders. Mzy
provide billing services for dectors, hospitals, or other service providers, and ypzy act as an agont in the
werchousing snd servicing of other loans Az first blush this interpretive leer lends credencs 1o Ms.
Canroll's prguwaent as it authorizes debt collection metely of orber lenders ov servies providers, neither which
category inejudes the Master Trust for whom Cliibank is allegedly collecting on behalf of. Nevertheless, as
Citbenk points out, this particular interpretive Ietrer was fssucd in response to a specific question submitied
 the OCC as 1o whether natiang] banks could collect the debis of other lenders or

isators, hospitals or other service providers. As this OCC {merpretive letrer was anthored for the purpose of
ausweting the speeific questions submired, it should not now be relicd upon by me as puidance on an issue
that was not before the OCC when lssuing the lewer, My best source for guidance is the OCC Handbook
which specifically addresses the issue at hand, namely whether servicing loana/debta sold in the secoritization
process is & recognized and regulated role of narional bauks like Cirbank

MEMORANDUM DECISION AND ORDER 8
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2. It is within the capacity of a national bank to collect debts cither owned o1 sold in
the securitization process. Therefore Citibank, in collecting the debt owed by Ms.
Carroll, is a regulated lender exempt from complying with the ICAA

V. = ORDER

Citiba;ﬂc’s motion for summary judgment is therefore GRANTED. Citibank shall

submit & judgment consistent with this Memorandum Decision and Order within ten days

of its date.

Jtis sa ordered, this the 10th day of December, 2007

)

[

)i .
‘JOHN BRADBURY
DISTRICT JUDGE

MEMORANDUM DECISION AND ORDER 9
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ALEC T. PECHOTA, ISB No. 7176 ,%
WILSON & McCOLL .

420 W. Washington

P.O. Box 1544

Boise. Idaho 83701

Telephone: 208-345-9100

Facsimile: 208-384-0442

Attorneys for FIA Card Services, N.A.

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
DAVID F. CAPPS,
Plaintift,
Case No. CV-07-38202

'

FIA CARD SERVICES, N.A.. fka MBNA
AMERICA BANK, N.A..

REPLY AND OBJECTION TO
PLAINTIFF’S POST HEARING
. MEMORANDUM

Defendant.

R i T N P I e

COMES NOW the Defendant FIA CARD SERVICES, N.A_, by and through its counsel of

record, and hereby submits its Reply and Objection to Plaintiff’s Post Hearing Memorandum.
[ INTRODUCTION

Defendant’s Motion for Summary Judgment was heard on June 26, 2008. As his sole
argument against summary judgment, Plaintiff argued that Defendant lacked standing to initiate suit
as it no longer owned the account in question. Conversely, Plaintiff alleged that Defendant was only
the “servicer” of said account, and as a result, lacked standing as 1t was not licensed as a collection
agency pursuant to the Idaho Collection Agency Act. Toward the end of Defendant’s hearing,

Plaintiff requested leave to file a post-hearing memorandum to further articulate where in the Second

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose,
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Amended and Restated Pooling and Servicing Agreement, attached as Exhibit 2 to Plaintiff’s
Affidavit, it established that Defendant no longer owned the account in question. The Court granted
such request and allowed Defendant the opportunity to reply.

II. ARGUMENT

A. Defendant objects to those issues covered in Plaintiff’s Post Hearing Memorandum not
allowed to be further briefed by the Court.

As stated above, Plaintiff requested leave to file a post-hearing memorandum to further
articulate where in the Second Amended and Restated Pooling and Servicing Agreement, attached as
Exhibit 2 to Plaintiff’s Affidavit, it established that Defendant no longer owned the account in
question. While the Court granted Plaintiff’s request, Plaintiff was not granted leave to brief
additional issues relating to Defendant’s summary judgment motion. Plaintiff was certainly not
granted leave to submit additional exhibits'. Accordingly, Defendant objects to Plaintiff’s Post
Hearing Memorandum to the extent such briefs additional issues not previously allowed by the Court
at Defendant’s June 26, 2008 summary judgment hearing. In fairness to the parties, the Court should
not consider said briefing or exhibits submitted.

B. Regardless of whether Defendant still owns the account in question, which it does, and
is instead collecting the debt as a “servicer,” Defendant is exempt from complying with
the ICAA, and is authorized and regulated to service loans in the asset securitization

process.

Defendant is a national bank?, and therefore a regulated lender exempt from the ICAA. 1.C. §

I Plaintiff’s Exhibit entitled “Modern Money Mechanics” continues to evade the principals of 1.R.C.P. 56(e), which
states that “opposing affidavits shall be made on personal knowledge” and “shall set forth such facts as would be
admissible in evidence.” 1.R.C.P. 56(e). “Only material contained in affidavits or depositions that is based upon personal
knowledge or that is admissible at trial will be considered by this Court” Id.

2 Defendant erroneously admitted and claimed that Defendant was a foreign corporation in its January 30, 2008 Answer

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.
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[E=a |




26-2239(2). As stated in Defendant’s Reply Memorandum in Support of Summary Judgment, this
exact issue was presented in Citibank (South Dakota) N.A. v. Miriam Carroll, CV 06-37067 (2"
Dist. Idaho, County of Idaho). As such, Defendant specifically incorporated, and asked the Court to
take judicial notice of the following pleadings in that matter: plaintiff’s May 29, 2007 Plaintiff’s
Supplemental Brief in Support of Motion for Summary Judgment; plaintiff’s July 17, 2007
Citibank’s Supplemental Reply Brief in Support of Summary Judgment; and the Court’s December
10, 2007 Memorandum and Decision (attached as Exhibit A to Defendant’s Reply Memorandum in
Support of Summary Judgment). As in Carroll, even if Defendant no longer owns the account,
which itdoes, and is instead collecting the debt as a “servicer,” Defendant is exempt from complying
with the ICAA, and is authorized and regulated to service loans in the asset securitization process.

Accordingly, summary judgment is appropriate based solely on Defendant’s status as a
national bank.

C. Plaintiff’s Post Hearing Memorandum fails to articulate where in the Second Amended
and Restated Pooling and Servicing Agreement it established that Defendant no longer
owned the account in question.

Citing the Second Amended and Restated Pooling and Servicing Agreement, attached as
Exhibit 2 to Plaintiff’s Affidavit, Section 2.01, Plaintiff argues that “MBNA, through BA Credit

Card Funding LLC, assigned both the Receivables and the Account involved in this action to the BA

Master Credit Card Trust II.”” Again, nothing in Section 2.01 establishes such an allegation. As in

and Counterclaim. This was is inadvertent oversight. Defendant specifically requests the Court to amend its Answer and
Counterclaim pursuant to I.R.C.P. 15(a) nunc pro tunc to conform to the appropriate response and allegation that
Defendant is in fact a national bank. See generally Levitanksy v. FIA Card Services, N.A., 492 F Supp.2d 758 (N.D.
Ohio 2007); In re Peck, 2008 WL 416927 (Bkrtcy.E.D.Pa.,2008); Kelly v. MBNA American Bank, 2007 WL 4233671
(D. Del. 2007).

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.
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Carroll, nothing in the evidence presented by Plaintiff suggests that Defendant could have
transferred anything more than the Receivables. In fact, it is BA Credit Card Funding, LLC, whois
the Transferor pursuant to the Second Amended and Restated Pooling and Servicing Agreement, not
Detendant.

In his Post Hearing Memorandum, Plaintiff cites to two (2) additional provisions of the
Second Amended and Restated Pooling and Servicing Agreement, which he believes establish that
Defendant transferred the account in question. First, Plaintiff cites to § 2 of Section 2.01 which
reads, “[i]n connection with such transfer (of Receivables), assignment, set-over and conveyance, the
Transteror agrees to record and file, at its own expense, all financing statements...with respect to the
Receivables now existing and hereafter created for the transfer of account (as defined in the
Delaware UCC.” Nothing in the preceding sentence supports Plaintiff’s assertion that “MBNA,
through BA Credit Card Funding LLC, assigned both the Receivables and the Account involved in
this action to the BA Master Credit Card Trust I.” Plaintiff merely associates the phrase “transfer of
account” to support his allegation. Again, nothing in the evidence presented by Plaintiff suggests
that Defendant could have transferred anything more than the Receivables®. Further, Plaintiff
provides no indication that the account in question is anyway involved.

Second, Plaintiff cites to Section 2.05 which reads, “[tlhe Transferor hereby covenants
that...the Transteror will take no action to cause any Receivable to be anything other than an accéunt

(as defined in the Delaware UCC).” Nothing in Section 2.05 supports Plaintiff’s assertion that

3 Receivable is defined in Section 1.01 as “any amount payable on an Account by the related Obligors.” Account Owner
is defined as “FIA, and its successors and assigns, as the issuer of the credit card relating to an Account pursuant to a
Credit Card Agreement.”

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.
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“MBNA, through BA Credit Card Funding LLC, assigned both the Receivables and the Account
involved in this action to the BA Master Credit Card Trust I1.” Again, Defendant is the Account
Owner by definition.
I CONCLUSION

The exact issues presented by Plaintift, i.e. relating to securitization and the Idaho Collection
Agency Act, have previously been extensively briefed and decided in Citibank (South Dakota) N.A.
v. Miriam Carroll, CV 06-37067 (2™ Dist. Idaho, County of Idaho). As in Carroll, nothing in the
evidence presented by Plaintiff suggests that Defendant transferred anything more than the
receivables. In fact, it is BA Credit Card Funding, LLC, who is the Transferor pursuant to the
Second Amended and Restated Pooling and Servicing Agreement, not Defendant. As the owner of
the account, which Defendant is by definition, Defendant has standing to collect the debt owed.
Further, Defendant is a national bank, and therefore a regulated lender exempt from the ICAA.
Therefore, as in Carroll, even if Defendant no longer owns the account, which it does, and is instead
collecting the debt as a “servicer,” Defendant is exempt from complying with the ICAA, and is
authorized and regulated to service loans in the asset securitization process.

The Defendant is entitled to summary judgment on Counts Il and I of its Counterclaim as
there is no dispute as to the material facts in this case and the Defendant is entitled to judgment as a
matter of law. Accordingly, the Defendant requests that a judgment be entered in its favor against

the Plaintiff in the amount of $12,459.74.

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.
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DATED this 1 day of July, 2008.

)
WILSON & L /
By
Al%?ﬁ/l’echota

Attorney for Defendant

CERTIFICATE OF MAILING

I DO HEREBY CERTIFY that on this "7 day of July, 2008, I caused to be served on the
following parties of interest a true and correct copy of the within and foregoing document by placing
the same in the United States Mail, sufficient postage affixed thereon and addressed to:

David F. Capps
104 Jefferson Dr.
Kamiah, ID 83536-9410

Alec T. Pechota

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
DAVID F. CAPPS,

Plaintift,

Case No. CV-07-38202

V.

OPPOSITION TO MOTION FOR
RECONSIDERATION

FIA CARD SERVICES, N.A. fka MBNA
AMERICA BANK, N.A.,

Defendant.

N N N N S N N’ e N N e

The Defendant, by and through its counsel of record, hereby submits its Opposition to Motion
for Reconsideration.

L. ARGUMENT

A. Plaintiff fails to raise a genuine issue of material fact to preclude summary judgment on
Defendant’s claim for Breach of Contract.

“The burden of proving the existence of a contract and the fact of its breach is upon the
Plaintiff, and once those facts are established, the Defendant has burden of pleading and proving
affirmative defeﬁses,‘ which legally excuse performance.” Idaho Power Co. v. Cogeneration, Inc.,
134 Idaho 738, 746, 9P.3d1204, 1212 (Idaho 2000). A contract is formed when the parties have “a

This communication is from a debt collector, the purpose of which is to collect a debt;
any information obtained may be used for that purpose.
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mutual understanding or meeting of the minds regarding essential contract terms.” Figueroav. Kit-
Sand Co., 123 Idaho 149, 156 (Idaho Ct. App. 1992). “Credit card agreements are contracts whereby
the issuance and use of a credit card creates a legally binding agreement.” Bank One, Columbus,
N.A. v. Palmer, 63 Ohio App. 3d 491, 492, 579 N.E.2d 284, 285 (Ohio Ct. App. 1989): Feder v.
Fortunoff. Inc., 123 Misc.2d 857, 859,474 N.Y.S.2d 937,939 (N.Y. App. Div. 1984) (In the absence
of a binding credit agreement, the issuance of the credit card constitutes an ofter of credit, and the
use of the credit card constitutes the acceptance of the offer of credit.).

Breach of contract has been defined as:

Failure, without legal excuse to perform any promise which forms the whole or part

of a contract. Prevention or hindrance to party by contract of any occurrence or

performance requisite under the contract for the creation or continuance of a right in

favor of the other party or the discharge of a duty by him. Unequivocal, distinct and

absolute refusal to perform agreement.

Fox v. Mountain West Electric, Inc., 137 Idaho 703, 710, 52 P.3d 848, 855 (Idaho 2002). Whether
the facts establish a violation of contract is a question of law. Shawver v. Huckleberry Estates, LLC.
140 Idaho 354, 361, 93 P.3d 685, 692 (Idaho 2004).

Plaintiff first argues that issues of fact remain as to whether a contract existed between the
parties, because Defendant has failed to provide the original agreement into the record. In support of
his argument, Plaintiff cites to the recent decision in MBNA America Bank N.A. v. McGoldrick,
Docket No. 34055 (Idaho July 2008).

However, Plaintiff’s reliance on McGoldrick is entirely misplaced. In McGoldrick, the issue
before the Idaho Supreme Court was whether there was sufficient evidence to establish that the
parties agreed to arbitrate. Here, the issue is not whether there was an agreement to arbitrate but

whether the parties entered into an agreement whereby the Defendant agreed to extend a revolving
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line of credit to the Plaintiff for cash advances or the purchase of goods and services. As cited
above, “[c]redit card agreements are contracts whereby the issuance and use of a credit card creates a
legally binding agreement.” Bank One, Columbus, N.A. v. Palmer, 63 Ohio App. 3d 491, 492, 579
N.E.2d 284, 285 (Ohio Ct. App. 1989), Feder v. Fortunoff, Inc., 123 Misc.2d 857, 859, 474
N.Y.S.2d 937,939 (N.Y. App. Div. 1984) (In the absence of a binding credit agreement, the issuance
of the credit card constitutes an offer of credit, and the use of the credit card constitutes the
acceptance of the offer of credit.). Here, there can be no question that Plaintiff entered into a credit
card agreement with the Defendant whereby the Defendant agreed to extend a revolving line of credit
to the Plaintiff for cash advances or the purchase of goods and services, which account was assigned
account no. xxxx-xxxx-xxxx-1014. In fact, this fact was admitted pursuant to Plaintiff’s Answer to
Counterclaims (See Answer to Counterclaims, § 4), and is clearly established through the account
statements provided in the Atfidavit of Eric Pyle.

Second, Plaintiff argues that without the original agreement, Defendant cannot prove breach
o fcontract. However, as of July 2005, the account balance showed $12,459.74 due and owing. See
Affidavit of Eric Pyle, 494, 6. The July 2005 statement clearly states the balance owed and payment
due date. There is nothing in the record that establishes subsequent payment by Plaintiff. There can
be no question that Plaintiff’s failure to pay when due (over three years and counting) constitutes a
breach of contract pursuant to the above cited case law. To allege otherwise is disingenuous.

Last, Plainﬁffargues that Defendant cannot prove damages. As stated above, Defendant has
established that, as of July 2005, the account balance showed $12.459.74 due and owing. See
Affidavit of Eric Pyle, 99 4, 6. Accordingly, Defendant has proven that it has been damaged in said

amount,
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Defendant has proven all elements of its breach of contract claim, to which Plaintiff fails to
raise a genuine issue of material fact to preclude summary judgment.

B. Plaintiff fails to raise a genuine issue of material fact to preclude summary judgment on
Defendant’s claim for Account Stated.

“An account stated action requires a showing of mutual assent that an amount is a final
balance of account agreed to by the parties and a writing evidencing the final balance.” M. T. Deaton
and Co. v. Liebrock, 114 1daho 614, 616, 759 P.2d 905, 907 (Idaho Ct. App. 1988). “Assent may be
implied from failure to object to a billing within a reasonable time.” /d. “Thus, any written account
may become an account stated through acquiescence in its correctness.” Id. An account stated “is a
new contract distinct from any original agreement.” /d.

In this case, the Plaintiff mailed a monthly statement to the Defendant indicating the account
balance due and owing. As stated above, Defendant has established that, as of July 2005, the
account balance showed $12,459.74 due and owing. As aresult of the Defendant’s failure to object
to the charges, the Defendant has assented to such amount due and owing. Nothing in the record
establishes that Plaintiff timely objected said July 2005 statement. Therefore, the Plaintiff is entitled
to damages in the sum of $12,459.74 as a new contract was formed and breached.

Defendant has proven all elements of its account stated claim, to which Plaintiff fails to raise

a genuine issue of material fact to preclude summary judgment.
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Il CONCLUSION
Plaintiff’s Motion for Reconsideration must be denied.

DATED this V9 day of September, 2008.

By /
AlecF—Pechoth

Attorney for Defendant

CERTIFICATE OF MAILING

I DO HEREBY CERTIFY that on this 1S day of September, 2008, I caused to be served on
the following parties of interest a true and correct copy of the within and foregoing document by
placing the same in the United States Mail, sufficient postage affixed thereon and addressed to:

David F. Capps
104 Jefterson Dr.
Kamiah, ID 83536-9410

Alec T. Pechota
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JEFFREY M. WILSON, ISB No. 1615
ALEC T. PECHOTA, ISB No. 7176
WILSON & McCOLL

420 W. Washington

P.O. Box 1544

Boise, Idaho 83701

Telephone: 208-345-9100

Facsimile: 208-384-0442

Attorneys for FIA Card Services, N.A.
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

DAVID F. CAPPS,
Plaintiff,
V.

FIA CARD SERVICES, N.A., fka MBNA
AMERICA BANK, N.A |

Defendant.

R N o WU e N N N N s

Case No. CV-07-38202

OPPOSITION TO MOTION FOR
CONTINUANCE UNDER RULE

The Defendant, by and through its counsel of record, hereby submits its Opposition to Motion

for Continuance under Rule 56(f).

I.

ARGUMENT

Pursuant to LR.C.P. 56(f), a party may request from the court more time to respond to a

pending motion for summary judgment. Jenkins v. Boise Cascade Corp., 141 1daho 233, 108 P.3d

380, 386 (Idaho 2005). The decision to extend time to supplement an affidavit is within the sound

discretion of the trial court. Rhodehouse v. Stutts, 125 Idaho 208, 213, 868 P.2d 1224, 1229 (Idaho

1994). However, that party must articulate what additional discovery is necessary and how it is
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relevant to responding to the pending motion. LR.C.P. 56(f). /d. It has been noted that a party who
invokes the protection of Rule 56(f) must "do so in good faith by affirmatively demonstrating why he
cannot respond to a movant's affidavits ... and how postponement of a ruling on the motion will
enable him, by discovery or other means, to rebut the movant's showing of the absence of a genuine
issue of fact." [d. Further, in order to grant a motion for additional discovery before hearing a
motion on summary judgment, the plaintiff has the burden of setting out "what further discovery
would reveal that is essential to justify their opposition," making clear "what information is sought
and how it would preclude summary judgment." /d.

Plaintift asked the Court to vacate its July 28, 2008 Memorandum Decision and Order
pursuant to Rule 56(f). However, Rule 56(f) does not provide for such relief. As clearly established
aBove, Rule 56(f) 1s a procedural tool to be utilized prior to the hearing and decision on summary
judgment motions. Summary Judgment has already been heard and granted in favor of Defendant.
Plaintiff’s Rule 56(f) Motion is procedurally untimely and must be denied.

II.
CONCLUSION
Plaintiff’s Rule 56(f) Motion must be denied.

DATED this 1 2 day of Septmeber, 2008.

WILSON & McCOLE-

~ :

ATECH PECHOTA

Attorney for Plaintiff
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CERTIFICATE OF MAILING

I DO HEREBY CERTIFY that on this _\% day of September, 2008, I caused to be served on
the following parties of interest a true and correct copy of the within and foregoing document by
placing the same in the United States Mail, sufficient postage affixed thereon and addressed to:

David F. Capps
104 Jetferson Dr.
Kamiah, 1D 83536

Alec T. Pechota
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