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Attorneys for the State of Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
. STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re CSRBA Consolidated Subcase No. 91-7755

STATE OF IDAHO'S MEMORANDUM IN
SUPPORT OF STATE’'S MOTION TO
RECONSIDER ORDER ON MOTIONS FOR
SUMMARY ]UDGMENT

Case No. 49576

S’ N N S S S N

INTRODUCTION
The following Memorandum is submitted in support of the State’s Motion to
Reconsider Ordet on Motions for Summary Judgment. This Court’s Order on Motions for
Summary [wdgment, citing United States v. Anderson, 736 F2d 1358 (9th Cir. 1984), held that the
“United States is therefore not entitled to an 1873 ptiotity date for water rights associated
with zeservation lands homesteaded by non-Indians and later reacquired by the Tribe.”

Order at 18. The Coutt’s statement that the United States is not entitled to “an 1873 pdority
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date” on “homesteaded” lands could be misconstrued to mean that the holding does not
apply to spring and wetland claitms, which otherwise have a “time immemorial” priority date,
or to claims on former allotments teacquired by the Ttibe. Therefore, the State respectfully
requests the Court to teconsider ox clatify its holding by addressing the following issues:

" (1) Do spring and wetland watet rights on teacquited lands have a priority date as of
the date of reacquisition?

(2) Does the Court’s holding, which refets only to lands teacquired after being

homesteaded, also apply to allotted lands that were sold to non-Indians and later reacquired

by the Tribe?
ARGUMENT

A.  Any Water Right Decrees for Springs and Wetlands on Reacquired
Lands Should Carry a Priority Date as of the Date of Reacquisition.

In United States v. Anderson, 736 F2d 1358 (9th Cit. 1984), the Ninth Circuit Court of
Appeals held that 2 homesteader of land within an Indian reservation “acquires no federal
watet tights incident to the transfer of public lands into ptivate ownetship.” I at 1362.
“Winters tights were only intended to assist in accomplishing the needs of the resetvation,”
thus, “whete the lands has been removed from the Ttibe’s possession and conveyed to a
homesteadet, the putposes for which Winters rights were implied ate eliminated.” Ida
1363. If the homesteader had perfected a water right under state law, the Tribe succeeds to
that water right and the right “cart[ies] a priority as detetmined under state law.” Id. at 1361.
If the homesteader had not perfected a water right, then “the purposes for which Winsers
rights ate implied arise at the time of reacquisition” id at 1363, and any reserved water right
on the reacquited lands “will have a priority date as of the date of reacquisition, rather than

an otiginal, date-of-the—tesesvation priority.” 14, at 1361.

STATE OF IOAHOS MEMORANDUM IN
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- The Ninth Circuit was addressing itrigation water rights, but its reasoning applies
with equal, if not greater force, to water rights resetved fot support of aboriginal subsistence
hunting. This Court concluded that a ptimaty putpose of the Coeur d’Alene Reservation
was to facilitate the Tribe’s traditional hunting and fishing practices. Summary Judgment
Order at 13. Thus, the Court concluded the Tribe was entitled to water rights for springs
and wetlands, limited to the purpose of “wildlife and plant habitat for hunting” CSRBA
Consolidated Subcase 91-7755, Final Order Disallowing Pusposes of Use (May 3, 2017).

On those lands removed from the Tribe’s possession and conveyed to a
homesteader, the purpose of providing the Tribe with sptings ot wetlands that provide
“wildiife and plant habitat for hunting” was eliminated. As discussed at length in the State’s
summary judgment briefing, the conveyance of lands to non-Indians eliminated both the
Ttibe’s right to access those lands for hunting and the right to protect ot ptesetve wildlife
while on non-Indian lands. Ses, ¢.g., Montana v. United States, 450 U.S. 544, 564-65 (1981)
(ttibe'had no tight to ptohibit taking of wildlife on nonmember lands within tesetvation);
Blake v. Arnert, 663 B.2d 906, 911 (9th Cir. 1981) (tribe’s tight to access lands for fishing was
extinguished once Jand was homesteaded or allotment was conveyed to nonmember). The
United States’ claims implicitly recognize that non-Indian ownership eliminates the purpose
for which springs and wetlands ate claimed, for such claims are limited to “wetlands, springs,
and seeps on Tribal lands within the Reservation.” United States' Memorandum in Support

of Motion for Summary Judgment at 44 (Oct. 21, 2016) (emphasis added).!

- ! In litigation, of spring and wetlands claims, the State relies on the United States’ repeated
assutance that the claims are limited to “water to maintain wetlands, springs, and seeps on Tribal
lands within the Reservation.” United States' Claims Cover Lettet, from Vanessa Boyd Willard,
United States Department of Justice, to Gary Spackman, Director, Idaho Depattment of Water
Resources, dated January 30, 2014, p. 4. The assurance that the place of use for such n v claims is
limited to Ttibal lands is 2 fandamental component of the claims, and it is the State’s expectation

SCATE OF IDAHOS MEMORANDUM IN
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In shott, it is uncontested that reserved water rights for wildlife and plant habitat for
hunting do not apply while the subject lands are in non-Indian ownership. The granting of
unencumbered title to homesteaders and to putchasers of allovments “excluded” tribal rights
of use and entty, for the “deed and patents . . . purport[ed] to convey the lands in fee simple
[with] no tesetvation of any setvitude fot or othet provision for hunting o fishing tights in
favot of the . . . tribe ot its members.” Blake, 663 F.2d at 908, 911. The sole temaining
question, then, is whethet, upon xcacquiéiﬁou, the putpose of supporting subsistence
huﬁting arises at the ime of reacquisition, ot telates back to time immemotial

Because the purpose of providing hunting opportunities for the Tribe was eliminated
while the land was in non-Indian ownetship, the reacquisition of the land provides a tight
that the Tribe would not enjoy but for the reacquisition. The fact that all tribal rights to
such land were eliminated for decades further demonstrates Congress’ determination that
the wildlife habitat on such lands, and the associated water, was not necessary to achieve the
putposes of the Reservation. Given these facts, the tight cannot bear 2 “time immemorial”
ptiotity date—such date is based on the assumption that the reservation of lands was
intended to “guatantee continuity of the Indians’ hunting and gathering lifestyle.” U.S, »
Adair, 723 F.2d 1394, 1409 (9th Cir. 1983) (emphasis added); see alio 2. at 1413-14 (“time
immemotial” watet tight confirms the “continued existence” of water rights that acose from
“uniriterrupted use and occupation of land and wate”). The alienation of lands to non-
Indians breaks the chain of continuity that is the basis for a “time immemotial” water right.

A Tribe’s acquisition of fee lands within the bounds of an Indian Reservation does

not erase history. Rathes, the Tribe acquires such lands subject to whatevet tights ot

that any claim found to have a place of use of non-Ttibal lands would be promptly withdrawn or
dismissed.

STATE OF IDAHO'S MEMORANDUM IN
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privileges were lost or extinguished as the result of theit alienation to non-Indians. For
example, in County of Yakima v. Confederared Tribes and Bands of the Yakima Indian Nation, 502
U.S. 251 (1992), the Coutt held that lands reacquired by a Ttibe in fee simple are subject to
state and local propetty taxes, because Congress had provided that once the lands became
alienable such taxes would apply. The mete act of tribal reacquisition did not restore the
immunization from state and local taxation that such lands enjoyed when otiginally reserved
for the tribe’s use. And in Oneida Tribe of Indians of Wisconsin b. Village of Hobart, 542 F. Supp.
2d 908 (E.D. Wisc. 2008), the coutt held that reacquired land was subject to state
condemnation procedutes, because “federal protection cannot be restored merely upon
purchase of such lands by the Tribe.” I at 920.

While neither of the above-discussed cases is directly on point here, they do
dcrndnstrate that teacquired lands do not automatically assame the same status as otiginally-
reserved lands. Rather, rights and ptivileges that applied upon the original reservation of the
land are restored only upon compliance with congressional established procedutes which
“permit the orderly return of reservation lands to protected status by the Sectetaty of
Intetior upon consideration of the interests of all concerned.” I4 at 915-16 (citing 25 U.S.C.
§ 465) (since tecodified as 25 U.S.C. § 5108). As the court noted in Anderson, when such
steps ate taken, the reacquired lands ate akin to a “newly created” teservation so that “the
purposes for which Winzers rights ate implied arise at the time of teacquisition by the Ttibe.”
736. F.2d. at 363.2

In sum, where ttibal use of lands for hunting was eliminated for a number of decades

while such lands wete in the ownership of non-Indians, there is no continuance of hunting

> In Anderson, the land in question has been “reacquired by the Ttibe and returned to trust
status.” 736 F.2d at 1361.

STATE OF IDARO’S MEMORANDUM IN
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rights from time immemorial—in such citcumstances, any hunting tights, and associated
water tights, on the reacquired ate essentially “new” rights that had no existence prior to the
reacquisition. In such circumstances, the appropriate priority date, undet Anderion, is the
date of re-acquisition,

B.  The Court's Holding that the Priority Date for Water Rights on
Reacquired Homesteaded Lands is the Date of Reacquisition or
the Date of a Perfected State Water Right Applies with Equal Force
to Reacquired Allotments.

The Court’s Order on Motions for Summary Judgment held that the United States is not
entitled to a date-of-resetvation priotity date “for water rights associated with tesetvation
lands homesteaded by non-Indians and later reacquired by the Tribe,” but did not explicitly
address the priority date for former allotments that wete conveyed to non-Indians, held fot
decades in private ownership, then reacquited by the Ttibe.

Prior to 1906, the United States held all land within the Coeutr d’Alene Reservation in
trust for the Tribe as 2 whole. In the Act of June 21, 1906, 34 Stat. 335, Congress ordered
that the Coeur d’Alene Reservation be “allotted,” i.e., that every tribal membet be granted a
patent to 160 acres of land “under the provisions of the general allotment law of the United
States” 34 Stat. at 336. Under the general allotment law, patents issued to tribal membets
were initially held in trust for a term of years and could not be alienated, but at the expiration
of the trust petiod the allottee could apply fox a fee simple patent that rendered the land
alienable. 25 U.S.C. § 349. On the Coeur d’Alene Reservation 104,076 actes wete allotted to
tribal membets. State’s Statement of Additional Facts 9 55. Itis undisputed that almost half
of all allotments eventually passed out of tribal ownetship. State’s Statement of Additional
Facts 9 58; E. Richatd Hast, A History of Coenr d"Alene Tribal Warer Use 1780-1913 at 290
(Exhibit to Affidavit of E. Richard Hart (Oct. 21, 2016)).

SLATE OF IDAHO’S MEMORANDUM IN
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May. 16. 2017 11:21AM ID Attorney General No. 0124 P 7

" On information and belief, a large petcentage of the lands reacquired by the Tribe are
former allotments. The same ptinciples that compelled the conclusion that the priority date
for water rights on reacquited homesteaded lands is either the date of teacquisition ot the
date that an applicable state watet zight was pesfected apply with equal fotce to former
allotments.

In Anderson, the court addressed the issue of water rights on reacquired allotted lands
by noting the possibility that an allottee’s shate of tribal reserved water rights for ittigation
could be conveyed to a non-Indian purchaser, who could retain the date-of-resetvation
ptiority date by putting such water “to beneficial use with reasonable diligence following the

transfer of ttle.” 736 F.2d at 1362. But:

Whete “the full measure of the Indian's reserved watet right is not acquired by
this means and maintained through continued use, it is lost to the non-Indian
successor.” Consequently, on reacquisition the Tribe reacquires only those
rights which have not been lost through nonuse and those tights [i.e., those

" tights not lost by non-use] will have an original, date-of-the-teservation

priority.

I, (citations omitted).

Thus, reacquired allotted lands differ from reacquited homestead lands in one respect
only: there is a possibility that the Tribe could rerain a date-of—reservatioﬁ priority date if the
non-fndian purchases succeeded to the allottee’s watex tight and continued to put the water
to beneficial use up to the date of reacquisition by the Ttibe. While such 2 possibility exists
for irrigation watet tights, it does not exist for spring and wetland claims for the purpose of
supporting tribal hunting tights—the non-Indian putchaser of an allotment could not, under

state law, put water to beneficial use to maintain springs ot wetlands for the benefit of

wildlife or wildlife habitat on the former allotment.

STATE OF IDAHO’S MEMORANDUM IN
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Thus, fot spting and wetlands claims, the non-Indian purchaser could not succeed to
the allottee’s share, if any,? of a resetved water tight for wildlife or wildlife habitat, And, the
reserved water right could not have existed independently of the non-Indian’s land
own&ship because, as discussed above, the Ttibe’s hunting right and its right to protect and
maintain wildlife does not apply to Reservation lands while in non-Indian ownership. Thus,
on teacquired allotments, any reserved watet tight for the purpose of maintaining wildlife or
wildlife habitat necessarily bears a priotity date no eaclier than the date of the Tribe’s
reacquisition of the property.

CONCLUSION

The State respectfully requests that, upon reconsidetation, the Court clatify that
reserved water rights for the support of wildlife or wildlife habitat on reacquired lands bear a
priotity date as of the date of the Tribe’s reacquisition of the former homestead or allotment.

Respectfully submitted this_[(gbh _ day of May, 2017.

LAWRENCE WASDEN
Attomney General

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

<o

STEVEN W. STRACK
Deputy Attorney General

} There is no authority for the proposition that allottees are entitled to a share of water
rights that are reserved to support hunting rights, which, as a matter of law, ate “communal rights of
the tribe” and held by the teibe, not by individual tribal members. Unired Srates v. State of Wash., 520

F.2d 676, 688 (9th Cir. 1975) (addressing treaty fishing rights).
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SUPPONT OF STATR’S MOTION TO RECONSIDER 8



May. 16. 2017 11:22AM

[D Attorney General

No. 0124 P

Cettificate of Mailing

I certify that a true and correct copy of the foregoing document was filed with the coutt via
facsimile and mailed on May 16, 2017, with sufficient first-class postage to the following;

CSRBA COURT

253 3R0 AVENUE NORTH

TWIN FALLS, IDAHO 83303-2707
Facsimile: (208) 736-2121

ALBERT P BARKER

BARKER ROSHOLT & SIMPSON LLP
1010 W JEFFERSON ST STE 102

PO BOX 2139

BOISE, ID 83701-2139

US DEPARTMENT OF JUSTICE
ENVIRONMENT & NATL' RESOURCES
550 WEST FORT STREET, MSC 033
BOISE, ID 83724

CHRISTOPHER H MEYER
JEEFREY C FEREDAY
JEFFREY W BOWER
MICHAEL P LAWRENCE
GIVENS PURSLEY LLP
601 WBANNOCK ST

PO BOX 2720

BOISE, ID 83701-2720

WILLIAM J SCHROEDER
KSB LITIGATION, P.S.

221 NORTH WALL, SUITE 210
SPOKANE WA 99201

CANDICE M MCHUGH
CHRIS BROMLEY
MCHUGH BROMLEY PLLC
380 S 4TH STREET STE 103
BOISE, ID 83702

STATE OF IDAHO'S MEMORANDUM IN
SUPPORT OF STATE'S MOTION TO RECONSIDER

NORMAN M SEMANKO
MOFEATT THOMAS

101 S CAPITOL BLVD 10TH FL
PO BOX 829

BOISE, ID 83701-0829

MARIAH R DUNHAM
NANCY A WOLFRP
MORRIS & WOLFF PA
722 MAIN AVE

ST MARIES, ID 83861

IDWR

DOCUMENT DEPOSITORY
STATEHOUSE MAIL

PO BOX 83720

BOISE ID 83720-0098

RATLIFF RAMILY LLC #1
13621 S HWY 95
COEURD’ALENE, 1D 83814

HOWARD A. FUNKE

424 SHERMAN AVE STE 308

PO BOX 969

COEUR D’ALENE, ID 83816-0969

JOHN T MCFADDIN
20189 S EAGLE PEAK RD
CATALDO, ID 83810

RONALD D HEYN
828 WESTFORK EAGLE CREEK
WALLACE, ID 83873

S0

STEVEN W. STRACK

9



	UIdaho Law
	Digital Commons @ UIdaho Law
	5-16-2017

	Memo in Support Idaho's Mtn for Reconsideration
	Steven W. Strack
	Recommended Citation


	tmp.1569438416.pdf.2etfr

