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COLVILLE CONFEDERATED TRIBES, 

Plaintiffs, 

vs. 
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Defendants, 
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Civil No. 3421 

Civil NO. 3831 

,:i 
14 ) · and THE STATE OF WASHINGTON, 
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COLVILLE CONFEDERATED TRIBES' 
FAcruAL AND LEGAL ANALYSIS AND 

PROPOSED FINDINGS OF FAcr AND CONCLUSIONS OF Il\W 

INTRODUcriON 

"On remand," the Court of Appeals declared, the District Court 

• • • will need to determine the number of irrigable 
acres Walton mvns, and the arrount of water he 
appropriated with reasonable diligence in order to 
determine the extent of his right to share in 
reserved water. 1/ 

That quoted excerpt from the Opinion of the Court of Appeals must be read in 

connection with the Court's earlier declaration that: 

• • • the extent of an Indian allottee's right is 
based on the number of irrigable acres he owns. 2/ 

Having declared, in plain and serious error, that a non-Indian purchaser of 

Indian land acquires an Indian right to the use of water, the Court of 

30 I 

1: 
ll 1/ 

31il­
II 

Colville Confederated Tribes v. v'7alton, 647 F.2q 42, 51 (CA 9, 1981) I 

cert. den., 102 s.ct. 657 (1981). 

:;zl! 2/ 

II 

Ibid. 
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Appeals continued: 

Thus, the purchaser's right is similarly limited 
by the number of irrigable acres he owns. 3/ 

It is too clear for serious question that the Court of Appeals erred 

rrost seriously in declaring (1) that Indian reserved rights can be transferred 

to a non-Indian and (2) that the short supply of water is to be distributed 

arrong Indians and non-Indians on the basis of their "irrigable acres. " The 

issue of how rights to the use of water are to be allocated was not detennined 

by this Court and was not before the Court of Appeals for review. It was a 

pure gratuity for the Court of Appeals to declare, in error, that the alloca-

•; tion arrong Indians and non-Indians on the basis of irrigable acreage consti-

Uncontradicted evidence was offered by , : tutes a "just and equal" allocation. 
12 ' 

\: the Colville Confederated Tribes that an allocation of a short supply of water 
13 

14 

15 

16 

17 ,, 
i' ,. 

18 
}i 

19 
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20 
•I 
J: 

21 
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24 
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25 'i 

i: 
26 

27 

28 
J: 

29 
:, 

30 

31 

32 

i 
I 

on the basis of irrigable acres is disastrous and that there has not and cannot I 

be adherence to that ooncept. 

Blind adherence to the clearly erroneous declaration by the Court of 

Appeals that a short supply of water should be allocated on the basis of 

irrigable acreage is not required of this Court. Where, as here, there was 

not a scintilla of evidence before t.h.e Court of Appeals as to the oonsequenGes 

of an allocation of water on the basis of irrigable acreage, it was beyond 

the power of the Court of Appeals to IIEke that determination. The Suprerre 

Court has declared that: 

~Vhile a mandate is oontrolling as to matters within 
its compass, on the remand, a lower court is free 
as to other issues. 4/ 

This Court is requested to re-examine the clearly erroneous concepts 
I 

enunciated by the Court of Appeals and to note for review the rejection by 

the Court of Appeals of the concept that Indian reserved rights can be held 

3/ 

4/ 

Ibid. 

Sprague v. Ticonic Bank, et al., 307 U.S. 161, 168 (1939). Repeatedly, 
the Supreme Court has adherea:-to the principles of the Sprague case. 
See, Ex Parte Union Steamboat Co., 178 U.S. 317, 20 S.Ct. 904, 44 L.Ed. 
1084 (1900); In re Sanford Fork & Tool Co., 160 U.S. 247, 16 S.Ct. 291, 
40 L.Ed. 414 (1895); Thornton v. Carter, 109 F.2d 316, 319-20 (CA 8, 
1940). 
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by non-Indians and that the Indian and non-Indian rights are to be apportioned 

on the basis of irrigable acreage, in clear violation of 25 U.S.C. 381, which 

requires a just and equal distribution of water "arrong the Indians" residing 

on the Colville Indian Reservation. 

ON THE ISSUE OF TRANSFERABILITY TO NON-lllDIANS 
OF COLVILLE RESERVED RIGHI'S, THE COURT OF APPEALS IS GROSSLY IN ERROR 

Title To Reserved Water Rights Resides In 
The Col ville Confederated Tribes -- Has 
Never Been Taken From Them 

It is elemental that title to the lands, rights to the use of water, 

timber, minerals and all other real property resided in the Col ville Confeder-

ated Tribes after the creation of the Colville Indian Reservation on July 2, 

1872, if not before, which title has been repeatedly recognized by Congress. 5/ 

On the subject, it has been authoritatively declared by the Suprerce Court that:. 

Whatever title the Indians have is in the tribe, 
and not in the individuals, although held by the 
tribe for the cormon use and equal benefit of all 
the :trembers. 6/ 

A most careful review of the law establishes beyond successful challenge 

that the rights to the use of water on the Colville Indian Reservation have 

continued to reside in the Colville Confederated Tribes. Equally elemental, 

and indeed recognized by the Court of Appeais, is this principle: 

The general rule is that termination or diminution 
of Indian rights requires express legislation or a 
clear inference of Congressional intent gleaned 
from the surrounding circumstances and legislative 
history. 7 I . 

Cited by the Court of Appeals in support of that correct conclusion are the 
24 11 

cases of J.\.1attz v. Arnett 8/ and Brian v. Itasca County. 9/ 
25 

26 

27 

28 
II 

29 

30 

5/ 

6/ 

7/ 

8/ 

Oneida Indian Nation v. County of Oneida, 414 u.s. 661, 669-70 (1970). 

United States v. Jim, 409 U.S. 80, 82 (1972}, citing Cherokee Nation 
v. Hitchcock, 187 u.s. 294, 307 (1902). 

Colville Confederated Tribes v. Walton, 647 F.2d 42, 50 (CA 9, 1981), 
cert. den., 102 S.ct. 657 (1981). 

31 !/ 

ii 9/ 
!l-

412 u.s. 481, 504-05 (1972). 

32 
426 u.s. 373, 392-93 (1975). 
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1 Relative to the continuity of the Colville Indian Reservation and the 

2 title of the Colville Confederated Tribes, the Suprerre Court, in Seyrrour ~· 

3 Superintendent, having briefly s1..TITIITiiiTized the histo:r:y of that reservation, 

4 declared: 

5 This Act did not, however, purport to affect the 
status of the remaining part of the reservation 

6 since known as the 'South F..alf 1 of the 'diminished 
Colville Indian Reservation, 1 but instead expressly 

7 reaffirrred that this South Half was 'still reserved 
by the Gover:r:rrcent for their [the Col ville Indians' ] 

8 use and occupancy. ' 10/ 

9 Stressed in Seyrrour is the fact that the 1906 Act of Congress and the 1916 

10 Presidential Proclamation, pursuant to which the Colville lands were allotted 

11 ' and surplus lands sold, the Suprerre Court declared that: 

12 The Act did no rrore than open the way for non-Indian 
settlers to own land on the reservation in a manner 

13 ' 'Which the Federal Governrrent, acting as guardian 
and trustee for the Indians, regarded as l:::eneficial 

14 to the developnent of its wards. 11/ 

15 An intensive review of the law fully supports the conclusion that none 

16 of the acts of Congress pertaining to the Colville Indian Reservation, the 

17 Colville Confederated Tribes and members of those Tribes deprived the Colville 

18 Confederated Tribes of their rights to the use of water but, rather, those 

19 acts of Congress clearly confi:rrred the title in the Tribes. It is nost rele-

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

vant here that the Court of Appeals, in its final decision, declared: 

The only reference to water rights in the [General 
Allot:rrent] Act is found in Section 7 [25 U.S.C. 
381] •.•• 12/ 

Quoted verbatim by the Court of Appeals is Section 7, 25 U.S.C. 381, the 

relevant provisos of 'Which are hereafter set forth: 

•.• 'Where the use of water for irrigation is 
necessa:r:y to render the lands within any Indian 
reservation available for agricultural purposes, 
the Secretary •.• is authorized to prescribe such 
rules and regulations as he may deem necessa:r:y to 

I 10/ I_ 

! 11/ ,_ 
368 u.s. 351, 354 {1962). 

Ibid., at p. 356. 

Colville Confederated Tribes v. Walton, 647 F.2d 42, 49 {CA 9, 1981). 
cert. den., 102 S.Ct. 657 {1981). I, 12/ 
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1 secure a just and equal distribution... [of water] 
arrong the Indians residing upon [the Col ville Indian 

2 Reservation] •... 13/ 

3 Continuing, the Court of Appeals said this: 

4 There is nothing to suggest Congress gave any 
consideration to the transferability of reserved 

5 water rights. 14/ 

6 Having made that correct staterrent, the Court of Appeals continued with this 

7 unusual declaration: 

8 To resolve this issue, we must determine what 
Congress would have intended had it considered 

9 it. 15/ 

10 Succinctly stated, the Court of Appeals, having declared that Congress 

11 had not acted upon the issue of transferability of rights to t.l'le use of water, 

12 proceeded to violate the principle enunciated in Mattz v. Arnett and Brian v. 

13 Itasca County, set forth irrmediately above, which declares that the diminution 

14 of Indian rights requires express legislation or a clear inference of congres-

15 sional intent to seize or diminish the rights to the use of water of the 

16 Colville Confederated Tril::es. Manifestly, the decision of the Court of Appeals 

17 

18 

19 

20 

21 

22 

23 

24l 

251 

261! 
27 !: 

28! 
29 

arrounts to the purest speculation as to v-lhat Congress would have done, had it 

considered transferability. 

Rejecting in totality the undertaking by the Court of Appeals to specu-

late as to what Congress might have done, had it considered the issue of 

transferability, the Supreme Court said this: 

It is not for us to speculate, much less act, on 
whether Congress would have altered its stance had 
the specific events of this case been anticipated. 
In any event, we discern no hint in the delibera­
tions of Congress relating to the 1973 Act that 
would compel a different result than we reach here. 16/ 

In TVA v. Hill, the Supreme Court reviewed carefully the extensive 

arguments in opposition to the injunction against the Tellico Dam. In 

13/ Ibid. (Emphasis supplied) . 

14/ Ibid. 
301 
31 1 15/ Ibid. 

I 

32 
16/ TVA v. Hill, 437 U.S. 153, 185 (1978). 
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rejecting those arguments, the Supreme Court stated: 

. • . these principles take a court only so far. 
OUr system of governrrent is, after all, a tri­
partite one, with each branch having certain 
defined functions delegated to it by the Constitu­
tion. While 'it is emphatically the province and 
duty of the judicial department to say what the 
law is .•. ' it is equally--and emphatically-the 
exclusive province of the Congress not only to 
formulate legislative policies and mandate programs 
and projects, but also to establish their relative 
priority for the Nation. Once Congress, exercising 
its delegated powers, has decided the order of 
priorities in a given area, it is for the Executive 
to administer the laws and for the courts to enforce 
them when enforcement is sought. 17/ 

Continuing, the Supreme Court, in TVA v. Hill, declared with specificity the 

principles that should govern here: 

OUr individual appraisal of the wisdom or unwisdom 
of a particular course consciously selected by the 
Congress is to be put aside in the process of 
inte:rpreting a statute. Once the rreaning of an 
enactment is discerned and its constitutionality 
detennined, the judicial process cones to an end. 
We do not sit as a corrmi ttee of review, nor are 
we vested with the power of veto. 18/ 

For the Court of Appeals to undertake and detennine the will of Congress, 

'
1 where 25 U.S.C. 381 has explicitly declared that rights to the use of water 

l 
I 

are to be enjoyed by the Indians "residing" on the Colville Indian Reservation 

-- not the non-Indians - goes beyond the province of the Court of Appeals in 

its attempt to arrend existing legislation. 

In the case of United States v. City & County of San Francisco, the 

SUpreme Court declared the principles which preclude the Court of Appeals from 

legislating and thereby arrending the express provisions of 25 U.S.C. 381 by 

this declaration: 

' The power over the public land thus entrusted to 
Congress is without limitations. 'And it is not 
for the courts to say how that trust shall be 
administered. That is for Congress to determine.' 

il---
,f 

!117/ Ibid., at p. 194. 

Ibid., at pp. 194-95. 
;I 
;jl8/ 

!119/ ,_ 
l 

310 u.s. 16, 29-30 (1940). 
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As will be reviewed, the Court of Appeals, in total disregard of the 

express declaration of 25 U.S.C. 381 that "Indians residing" on the Colville 

Reservation are entitled to water distributed on a just and equal basis during 

periods of shortage, effectively confiscated the Tribes' rights to the use of 

water and, by juridical fiat, transferred some of those rights to Defendants 

Waltons, if there is to be adherence to the Court of Appeals' concepts. 

Let it be stressed here that the Court of Appeals lacks the power to 

veto the express language of 25 U.S.C. 381 and substitute amendatory language 

by injecting non-Indians into that statute. 

Finally, to conclude in regard to the grave error of the Court of Appeals 

in this rna.tter, further reference is rna.de to the declaration by the Supreme 

Court in TVA v. Hill, where it is stated: 

We agree with the Court of Appeals that in our 
constitutional system the cormni trnent to the separa­
tion of powers is too fundamental for us to preempt 
congressional action by judicially decreeing what 
accords with 'corrnon sense and the public weal.' 
Our Constitution vests such responsibilities in the 
political branches. 20/ 

1] 
I 

17 l Here, the Court of Appeals undertook to legislate and it had no power to 
! 

18 adopt that course. 

19 It is :rrost relevant, under the unusuaJ_ circumstances presented here, to 

20 review the course of conduct by the Court of Appeals. In its June 6, 1980 

21 

22 

23 I 
24 I 

I 
25 I 
26 l 

27 

28 

31 

32. 

l 

Opinion, which was withdrawn, the Court of Appeals could not by that conduct 

vitiate the correct conclusions contained in its first opinion. 

Having reviewed the explicit language of 25 U.s. C. 381 and having 

observed that there was no other legislation in regard to rights to the use 

of water, the Court of Appeals, in its withdrawn June 6, 1980 Opinion, said 

this: 

[l] The Allotment Act does not provide for the 
transfer of Indian water rights to non-Indian 
allot:.rrent purchasers. [2] It ~vas passed in 1887, 
over 20 years before the Wi..Dters doctrine was 

437 u.s. 153, 195 (1978). 
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announced. [3] Therefore, Congress could not have 
intended to provide for the transfer of reserved 
rights. 21/ 

That conclusion is eminently correct. 22/ In the June 6, 1980 Opinion 

following the quotation of the entire Act -- 25 U.S.C. 381 -- the Court of 

Appeals said this in a footnote: 

This provision [25 U.S.C. 381] implies that water 
rights were held in federal trust and not allotted. 23/ 

As stated in the opening sentences of this Merrorandum, the Col ville 

Confederated Tribes reserve their constitutional right to raise the issue 

again in the Court of Appeals, petitioning that Court to reverse its 

obviously erroneous declaration that Indian reserved rights can be transferred 

to non-Indians; that rights to the use of water on an Indian reservation are, 

in gross error, to be allocated on the basis of irrigable acreage. 

Plain And Serious Error Was Oorrmitted By 
The Court Of Appeals In Its Ahtanum Decision 
In Misstating The Consequences Of The Powers 
Decision 24/ 

Nature of the error in Ahtanum 25/ must be examined and rejected if 

Indian rights are not to be confiscated by misstaterrents of both the facts and 

law in the Ahtanum case. In the Ahtanum decision, respecting the limited 

issues, to which these corrrrents are directed, the Court of Appeals for the 

Ninth Circuit -- in error -- declared: 

22/ 

23/ 

24/ 

25/ 

These defendants claim that as successors to certain 
original Indian allottees for whom the waters were 
reserved and for the benefit of 'i.vhose lands the 
Indian ditches were constructed, these defendants 

See, June 6, 1980 Opinion, Colville v. Walton, rendered by the Court 
of ApPeals for the Ninth Circuit. (Emphasis supplied). 

Ibid., at note 13. 

Ibid. 

United States v. Powers, 305 U.S. 527 (1939). 

United States v. Ahtanum Irrigation District, 236 F.2d 321 {CA 9, 
1956). 
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have acquired a vested interest in and a right to 
the distribution of the waters diverted by the 
United States to the same extent as if their lands 
were still in the possession of the original 
allottees. 26/ 

Having made that declaration, the Court of Appeals then departed radically 

from both the facts and the law in regard to the Powers decision, IIBking 

this statement: 

That they [the non-Indian defendants] did originally 
acquire such a right through purchase of allotments 
seems clear from Unite::l States v. Powers, 305 U.S. 
527. 27/ 

The Court of Appeals then made this gross misstatement: 

That case [Powers] holds that white transferees 
of such fee patented Indian allotments were 
equally with individual allottees beneficially 
entitled to distribution of the waters diverted 
for the Indian irrigation system. 28/ 

Compounding that error, the Court of Appeals here said this: 

Ahtanum held that non-Indian purchasers of allotted 
lands are entitled to 'participate ratably' with 
Indian allottees in the use of reserved water. 29/ 

That Powers did not even rerrotely declare that the non-Indians were entitled 

to share "equally with individual allottees" is too clear for serious challenge.; 

Rather, the Supreme Court, in Powers, specifically denied any such determina-

tion, IIICiking this crucial declaration: 

We do not consider the extent or precise nature 
of respondents' [non-Indian purchasers'] rights 
in the waters. 30/ 

It is further stresse::l here that Powers did not apply the concepts or 
23 I 

, the language of 25 u.s.c. 381. 31/ Rather, the controlling aspect in Powers 
24 ,, 

2511------
26 lj 26/ Ibid. , at p. 342. 

)i 
~: 27/ Ib.d 27 :! - ]. • 

28 

29 

30 

31 

32 

28/ 

29/ 

30/ 

31/ 

Ibid. 

Colville Confederated Tribes v. Walton, 647 F.2d 42, 50 (CA 9, 1981), 
cert. den., 102 S.ct. 657 (1981). 

United States v. Powers, 305 U.S. 527, 533 (1939). 

Ibid. 
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was the specific language of the 1868 Treaty between the United States of 

America and the Crow Indian Tribe, whose interests were there invo1 ved. The 

Treaty specifically provided for the allocation of lands to CrCM Indian members 

who decided that they wished to fann. Predicated upon that clause in the 

Treaty, the Court inferred that they had rights to the use of vJater. 

Most assuredly, the 1868 Treaty has no relevancy here. The Colville 

Indian Reservation was created by an Executive Order on July 2, 1872. As 

reviewed above, Congress recognized the title in the Colville Confederated 

Tribes. 32/ The only principles applicable here are those e}.'Pressed in 

25 U.S.C. 381 assuring the "Indians residing" on the reservation a just and 

equal share of the water during periods of shortage. 

Whatever disposition this Court makes of the objections interposed by 

the Colville Confederated Tribes to the detennination that non-Indians can 

succeed to the reserved rights of Indians and that the waters in short supply 

are to be distributed on the basis of irrigable acres 1 the Tribes are entitled 

to have the record shCM for appeal that the errors of the Court of Appeals 

must again be reviewed. 

Hibner And Adair Are Inapplicable 'Ib This case 

In arriving at its error respecting the transferability of Indian 

reserved rights to non-Indians, the Court of Appeals cited United States v. 

Adair 33/ and United States v. Hibner . 34/ Neither case has application to 

the Colville v. Walton cases. 

The crucial differences between Hibner and Col ville are sumnarized as 

follows: 

1. The allotments in question are not within any 

Indian reservation. 35/ 

32/ See, p. 4 I supra. 

33/ 478 F.Supp. 336 (U.S.D.C. Ore. 1979). 

34/ 27 F.2d 909 (U.S.D.C. Ida. 1928). 

35/ Ibid. 
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2. These lands outside of the reservation occupied 

by Indian allottees were unique in that th= arrange-

ment for removing the lands from the reservation 

provided: 

Article VIII: 1 The water from streams on that 
portion of the reservation now sold which is 
necessary for irrigating on land actually culti­
vated and in use shall be reserved for the Indians 
now using the same, so long as said Indians rerrain 
'Where they now live. 1 36/ 

In total error, Hibner, citing Skeem v. United States, 37/ made this 

staterrent: 

The right of the Indians to occupy, use, and sell 
both their lands and water is now recognized, as 
this view is sustained in the case of Skeem v. U.S. , 
supra, and, such being the case, a purchaser of 
such land and water right acquires, as under other 
sales, the title and rights held by the Indians, 
and that there should be awarded to such purchaser 
the same character of water right with equal 
priority as those of the Indians. 38/ 

The Court of Appeals for the Ninth Circuit, in Skeem, declared that Indian 

' allottees, 'Who -were off the reservation, could lease their properties. The 

issue was not before the Court and it did not declare that Indian allottees 

could sell their water or that a purchaser of Indian land succeeded to rights 

held by the Indians. Indeed, the Act, pursuant to 'Which. the Indians exercised 

their rights, makes no reference to sale or transfer of rights. 

It is denied by the Colville Confederated Tribes that they may properly 

be subjected to misstatements made in connection with a factual predicate that 

is drastically different from the issues before this Court. It is likewise the 

; position of the Colville Confederated Tribes that errors should not be blindly 

adopted by the Judiciary. 

In actuality, the Court of Appeals, in the case of Colville v. Walton, 

! adopted the misrepresentations by the Departrrent of Justice in the case of 
ii 
II 

29 I! -------

30 

31 

32 

1 36/ Ibid., at p. 911. 

I 
37/ 273 Fed. 93 (CA 9, 1921). 

38/ United States v. Hibner, 27 F.2d 909, 912 (U.S.D.C. Ida. 1928). 
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1 United States v. Adair. 39/ Continuing, the Depa.rt:rrent of Justice asserted in 

2 Adair that: 

3 Non-Indian purchasers are entitled to only as much 
water (1) as their Indian predecessors actually 

4 used for irrigation and doiTll2stic purposes when the 
land was conveyed, and ( 2) as the non-Indian pur-

5 chaser 1 might with reasonable diligence place under 
irrigation. 1 40/ 

6 
There can be little doubt that the Department of Justice, both in Adair 

7 
and in these proceedings, is seeking to protect the Secretary of Interior, who 

8 
·, · has clearly violated the express language of 25 U.S.C. 381 by failing to 

9 ;: 

10 

11 

12 

13 

14 

15 

16 

17 

. , J:tEke a just and equal distribution of water arrong Indians residing on the 

reservations, and who has disposed of lands to non-Indians with at least 

· i oblique representations that they would obtain a supply of water. 

It is unconscionable to penni t the Departrrent of Justice to force upon 

the Colville Confederated Tribes here its unwanted and rejected representation. ' 

, Sole purpose of the Justice Depa.rt:rrent bringing the action of United States 

v. Walton was to force upon the Tribes the power of the Secretary of Interior 

: to allocate the water rights on the reservation upon tribal, allotted and 

, forrrerly allotted lands. 41/ 
18 i 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

The Tribes renew their rrotion to have the Depa.rt:rrent of Justice aligned 

as an adversary in these proceedings to the end that the Tribes will be per-

, mitted to respond to the gross errors presented to the Court in Adair and 

I which errors were espoused in these proceedings, particularly in the original 

I appeal. In that regard, reference is ma.de to the observation by the Court of 

I Appeals that the Department of Justice, when contested by the Colville Con-

federated Tribes, abandoned its appeal rather than being confronted with the 

shocking .imriorality of forcing its representation upon the Tribes, while 

simultaneously representing the opposition. 42/ 

39/ 478 F.Supp. 236, 342 (U.S.D.C. Ore. 1979). 

40/ Ibid., citing Hibner. (Original emphasis). 

41/ See, March 6, 1973 letter from Justice Departrrent to u.s. Attorney. 

42/ Colville Confederated Tribes v. Walton, 647 F.2d 42, note 6 (CA 9, 
1981), cert. den., 102 s.ct. 657 (1981): 
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1 Both The Law And The Facts Belie The Propriety 
Of Allocating Water Upon The Basis Of Irrigable 

2 Acreage OWned By Allottees 

3 There is set forth above the Court;: of Appeals' opinion that, in deter-

4 mining the nature of the "right acquired by non-Indian purchasers," there are 

5 three (3) aspects to be taken into consideration. 43/ There, it is declared 

6 arrong other things that an Indian allottee rreasures his rights to the use of 

7 water on the basis "of irrigable acres he owns." 44/ Additionally, it is 

8 declared that the non-Indian purchaser acquires a right that "is similarly 

9 :: limited by the number of irrigable acres he owns. " 45/ Continuing, the Court 
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of Appeals declared that: 

In the event there is insufficient water to satisfy 
all valid claims to reserved water, the arrount avail­
able to each claimant should be reduced proportion­
ately. 46/ 

It does not involve expert knowledge to realize that to apportion arrong owners 

the available supply of water on the basis of irrigable acreage is to invite 

disaster. In the No Name Creek Valley and elsewhere, the amount of irrigable 

acreage far exceeds the available water supply. 

Thus it is that, when Congress, in the exercise of its constitutional 

power, declared that the Secretary of Interior would be autoorized "to secure a, 

just and equal distribution" of a short water supply "among the Indians resid-

ing" on a reservation, it derronstrated the v1isdom that flows from experience. 

Anyone with knowledge of the operations of an irrigation system realizes 

that numerous elements are involved in making a detennination for the allocation 

42/ (cont'd) 

43/ 

"The United States filed an appeal from the decision and the Tribe rroved 
'not to be bound' by any ruling on U.S. v. Walton, No. 79-4619. The 
United States has since dropped its appeal [fearful of exposure] and we 
deny the Tribe's notion. " 

Ibid., at p. 51, paras. 2, 4 & 5 under section (2). 

51. jl 44/ Ibid.' at p. 

1145/ Ibid. 
!-
I 46/ 1- Ibid. 
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of a short supply of water arrong owners, whose total irrigable acreage far 

exceeds the available supply of water. 

As Mr. Charles P. Corke, Chief Engineer, Indian Irrigation, Bureau of 

Indian Affairs, Department of Interior, testified, allocation on the ba.sis of 

irrigable acreage results in the application of what is knovm as the "tea cup" 

theory. 47/ 

Stressed by Mr. Corke in his testim:::my respecting the Ahtanum Irrigation 

Project, referred to by the Court of Appeals in its repeated references to the 

case of United States v. Ahtanum Irrigation District, 48/ is the fallacy in 

the statement by the Court of Appeals that: 

. • . non-Indian purchasers of allotted lands are en­
titled to 'participate ratably' with Indian allottees 
in the use of reserved v.ra.ter. 49/ 

Predicated upon his personal knowledge and in light of his authority, Mr. Corke : 

testified that: 

A. During short periods of time it [water] is not 
distributed on the ba.sis of irrigable acreage 
[within the Ahtanum Division of the Wapato Indian 
Irrigation Project]. It is not even distributed on 
the basis of irrigated acres. 

Q. And how is it allocated then? 

A. It is allocated on the basis of a number of 
factors and a judgment call taking into account the 
land, its location, the soil characteristics of 
that land, the crops growing on it, their value, 
their tolerance to drought. 

THE COURI': Has the administrative agency gone 
into the Lahontan [Ahtanum] area with certain 
controls? 

THE WI'INESS: It is a judgment shot based on the 
situation at each time the water gets critically 
s~ort. 50/ 

Mr. Corke then testified in response to this inquiry: 

47/ 

48/ 

T.R. Vol. III, ~ay 7, 1982, at p. 601, ln. 19. 

Colville Confederated Tribes v. Walton, 647 F.2d 42, 50-Sl (CA 9, 1981), 
cert. den., 102 S.Ct. 657 (1981). 

Ibid., at p. 50. 

T.R. Vo~. III, May 7, 1982, at p. 599, lns. 20-25; p. 600, lns. l-8. 
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••• As an expert, do you have an opinion as to 
whether the water in the No Name Creek area within 
the Colville Irrigation Project could be properly 
administered on the basis of irrigable acreage? 

*** 
A. Yes, I do have an opinion. 

A. Would you state into the record what that opinion 
is? 

A. That it would not be appropriate. It is unrealis­
tic and unw::>rkable. 

Q. What would be the consequences of attempting to 
distribute water that way? 

A. There would be a tea cup for nearly every acre on 
short occasions, and sorre lands would be given rrore 
water than they should be given and could use bene­
ficially, and others would be drastically short. 51/ 

Corrm::m sense and undeniable facts call for a rejection by the Court of 
13 

i, Appeals of its clearly erroneous statement that water rights should be 
14 

15 ' 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

distributed on the basis of irrigable acreage. This Court is not required by 

any principle of law to engage in a ridiculous undertaking that can only cause 

disaster. This Court has facts in the record that should dispel a principle 

of law, which is a disaster to the Indian people of the first magnitude. 

In the phases of this Herrorandurn that follow, the total failure of 

the Defendants Wal tons to prove the arrount of water diverted and beneficially 

used by them is fatal. That failure on the part of the Defendants Waltons 

underscores the fact that an allocation of water in this case, on the 

basis of irrigable acreage, is an impossibility. That fact is, rroveover, 

underscored by the fact that the Defendants Waltons did not prove either 

their irrigable acreage or the quantities of water used on any of that 

·' land. 52/ 

Failure of the Defendants Waltons to offer any evidence as to the 

"arrount" of water diverted and applied to a beneficial use by them or 

51/ Ibid., at p. 600, lns. 14-18; p. 601, lns. 8-22. 

,[52/ See, pp. 40, et seq., infra. 
31 
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1 their predecessors, all as will be rrore fully reviewed, is fatal to their 

2 claims. 
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Court Of Appeals Fails To Comprehend That Water 
Must Not Be And Cannot Be Equally Allocated To 
All Lands 

Prior to reviewing the failure of the Defendants ~val tons to prove the 

number of irrigable acres, as required by the Court of Appeals, reference will 

be made to a rrost serious and basic defect in the Opinion of the Appellate 

Court. 

•: Stressed above are the inherent errors in the Opinion of the Court of 

!J 

,. 
;, 

I 
.I 
) 

I• 
J' 
'! 

Appeals, which require correction. One of the rrost serious and basic errors 

is contained in this quoted excerpt from the Opinion: 

First, the extent of an Indian allottee's right is 
based on the number of irriga'ble acres he ~ms. · 53/ 

Continuing, the Court made an example by stating that, if an allottee owns 

ten percent (10%) of the irrigable acreage in the watershed, he is entitled 

to ten percent (10%) of the water reserved for irrigation. 54/ As will be 

reviewed, the apportiorunent of water on an irrigable-acreage basis, because 

of the vast differences in water requirements, cannot be made equally arrong 

all acres of land. For example, Waltons' water-logged lands do not require 

the allocation of any water by reason of the fact that they are not irrigable. 

As will be reviewed, there is uncontested proof in the record 55/ that 

water could not be used on :rrost of the Defendants' lands at any time during 

the irrigation season. Indeed, as the evidence proved, water is standing on 

the surface of the land. To allocate to the totally saturated and inundated 

25 lands four (4) acre-feet to the acre w::>uld be a bizzare injustice. Most 

26 1 assuredly, to allocate four (4) acre-feet to water-logged land w::>uld not 

27 constitute a "just and equal distribution" of water, as declared by the Court 

28 

29 

30 

31 

32 

54/ ,_ 
! 55/ 

Colville Confederated Tribes v. Walton, 647 F.2d 42, 51 (CA. 9, 1981), 
cert. den., 102 S.Ct. 657 (1981). 

Ibid. 

See, p. 25, infra. 
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1 of Appeals. 56/ 

2 Continuing in error, the Court of Appeals declared that the non-Indian 

3 purchaser v..ould acquire the same right as the Col ville allottee. The Court 

4 then said this, again in total error: 

5 In the event there is insufficient water to satisfy 
all valid claims to reserved water, the arrount 

6 available to each claimant should be reduced propor­
tionately. 57/ 
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It is abundantly manifest that the Court of Appeals proceeded upon the 

basis that each acre of irrigable land is entitled to the same quantity of 

water. As stressed repeatedly, it is a waste of water to irrigate water-

logged land. 58/ Certain water-logged lands, late in the irrigation season, 

might beneficially utilize a small quantity of water. 59/ 

The Court of Appeals obviously confused the term "duty of water" wit..'h 

the quantity of water that could be "beneficially" used. Host assuredly, the 

1 tenns are not the same. The duty of water on land with an extremely high 

;\ 

water table is zero. The duty of water for lands of the character irrigated 

by the Colville Confederated Tribes in their irrigation project is four (4) 

acre-feet to the acre. That quantity of water was decreed to the Tribes by 

the February 9, 1979 Judgrrent. For each acre of the Colville lands, predicated 

upon an abundance of expert test.irrony, the Court awarded four ( 4) acre-feet 

to the acre. 60/ There was no duty of water found or declared for the 

Defendants Waltons by reason of the fact that they did not offer any evidence 

on the subject. 

It was no oversight on the part of the Defendants Waltons that they did 

not offer, at any tirre, evidence as to the quantities of water diverted or 

56/ Colville Confederated Tribes v. ~valton, 647 F.2d 42, 51 (CA 9, 1981), 
cert. den., 102 s.ct. 657 (1981). 

28 j; 57/ Ibid. 
!J-

29 1\ 58/ See, p. 20, infra. 
11-

30 1159/ See, p. 25, infra. 

31 ! I 60/ Judgm:mt, February 9, 1979, at para. I. 

32 ll -
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1 required for their lands. Defendants knew that the vast preponderance of 

2 their "irrigable" acreage was vJaterlogged and could not beneficially use water. 

3 Respecting the operation of the Defendants Waltons, Hilson Walton testi-

4 fied that the maximum acreage that he had put "under irrigation" by 1962 was 

5 As near as I can judge, somewhere around 55 acres. 61/ 

6 Ivbst assuredly, Mr. Walton did not state or rerrotely intimate how much water 

7 he vJas utilizing. That, of course, is one of the fatal defects in t..~e Walton 

8 record. 

9 Wilson Walton like'i.vise testified to this question: 

10 Q Were you flood irrigating any property to the 
south of that? 

11 
A No, nothing except this that was being naturally 

12 flooded from those springs. 62/ 

13 It is axiomatic that natural flooding is not of such character that a right to 

14 the use of water can be adjudicated. 63/ Stressed again is the fact that the 

15 springs were at the surface of the land, inundating it by reason of the water 
il 

16 being impounded by the granitic lip. 64/ 

17 Early on, in western United States, the courts rejected the kind and 

18 type of operation that pe:r:meates all aspects of the Walton methods. On the 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

i 

subject, the Nevada Suprerre Court said this: 

• • • an appropriator has no right to run water into 
a swamp and cause the loss of two-thirds of a stream 
simply because he is following lines of least resis­
tance. 65/ 

It has been authoritatively declared that "duty" of water is a variable 

depending upon numerous conditions. ~bst assuredly, water cannot be and must 

61/ T.R. Vol. X, April 13, 1978, at p. 2135, ln. 24. 

62/ Ibid., at p. 2135, lns. 17-20. 

l! 63/ See, p. 20, infra. ,,-

64/ See, p. 27, infra. 

65/ Gotelli v. carde1li, 26 Nev. 382, 69 Pac. 8 (1902). 
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not be allocated on the basis of irrigable acreage. It has been authoritatively 

declared that: 

The tenn 'duty' in relation to water use refers to 
quantity: the a:rrount of water necessa:ry for effec­
tive use for the purpose to which it is put under 
particular circumstances of soil conditions, method 
of conveyance, topography, and climate. 66/ 

Fran the same source, there is taken the definition of "water duty," as 

enunciated by Colorado's Supreme Court. This is the language used: 

'It [duty} is that measure of water, which, by 
careful management and use, without wastage, is 
reasonably required to be applied to any given 
tract of land for such period of time as nay be 
adequate to produce therefrc:m a maximum arrount of 
such crops as ordinarily are grown thereon. It 
is not a hard and fast unit of rneasurernent, but 
is variable according to conditions. ' 67 I 

It is then declared that: 

This general formula is only a rneans for reaching 
the final test of a valid appropriation: actual 
beneficial use. It raises questions of quantity 
limitations and conditions of transmission. 68/ 

Stressed here is the fact that the issue of the "arrount" of water 

actually diverted and applied to a beneficial use must be· determined by this 

18 Court. Because the Defendants Waltons offered no evidence in regard to the 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

issue of "arrount," it is nanifest beyond question that the Colville Confeder-

a ted Tribes are entitled to judgment against them. 'lb derronstrate that the 

Defendants Waltons do not require the quantity of water decreed to the lands 

of the Tribes by this Court, there is a review hereafter set forth of the 

explicit testirrony regarding the saturated and water-logged property, for 

which the Defendants ~val tons are here, in grave error, seeking to have decreed 

rights to the use of water. 
' 

\,' ,. 

;I 
I, 

li 
ii 
li 
'· il 
·I ., 66/ 
i 

Clark, Waters And Water Rights, Vol. 5, §208.2, at pp. 76-77. 

! 67/ Ibid., §408.2, at p. 79. (Emphasis supplied). 

1168/ Ibid. (Emphasis supplied). 
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WATER-:u::x3GED LANDS OF DEFENDANI'S \VALTONS, 
UPON WHICH HATER CANNar BE BENEFICIALLY APPLIED 

There was introduced into the record Colville Exhibit No. 49-A, "1954 

Aerial Photograph, Walton Property." 69/ Colville Exhibit No. 49-A is Plate 

No. I here, which is set forth on the following page. Plate No. I was 

prepared by Thorras .Hichael \vatson, Hydrologist and Civil Engineer, employed 

by the Col ville Confederated Tribes in the construction of the Col ville 

Irrigation Project. As Hydrologist and Civil Engineer, Mr. Watson has been 

intimately acquainted with the Walton properties since 1975 and has thoroughly 

investigated the water-logged and highly saturated lands that encompass rrost 

of the Defendants' property. 70/ 

It will be observed on Colville Exhibit No. 49-A, Plate No. I here, 

that the southwesterly tract of land, ma.rked "21," is co:rrprised of 25.1 acres. 

That land, as testified to by Mr. Watson, based upon his personal observations,: 

has standing water upon it and it was the opinion of .Mr. Watson that water 

could not be beneficially applied by the Defendants Waltons to the land. 71/ 

Reference is next made to tract 11 20, 11 which, similar to tract 11 21, 11 is 

largely located in forrrer Colville Allotment 894: 

. • . [Area 20] has a very high water table as evi­
denced by the exhibits. • . and alsg as evidenced by 
my own personal observations of water discharging 
from the ground surface in the area along the road 
on the extreme eastern side of 894. 72/ 

Continuing, .Mr. Watson testified that Area 20 is 

. • • very soggy, boggy, wet g:round, and there was 
water standing in those areas where the cattle 
had walked across that land. 73/ 

69/ T.R. Vol. II, May 6, 1982, offered at p. 

70/ Ibid.' at p. 427, ln. 16. 

71/ Ibid., at p. 428, lns. 

72/ Ibid.' at p. 429, lns. 

73/ Ibid.' at p. 429, lns. 
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PLATE NO. I 
page 21 

COLVILLE EXHIBIT 49-A 
(REPRODUCTION) 

1954 AERIAl PHOTOGRAPH-WAlTON PROPERTY 
(Vol. II Transcript, May 6, 1982, 

offered p. 422, admitted p. 426) 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

;! 

;; 

The Tribes' witness testified that " water cannot be beneficially applied 

to that land." 7 4/ 

Respecting Areas 20 and 21 on Plate No. I, at p. 21, supra, this 

colloquy between the Court and the witness transpired: 

THE COURI': You are saying wherever you get the 
water, it doesn't do any good to put it on that 
land? 

THE ~VITNESS: The water table is so near the sur­
face of the ground in that area that throughout 
the irrigation season any application of water 
there, to a large degree, has a negative impact. 

THE COURI': It reduces the productivity? 

THE ~VITNESS: In :rqy opinion, yes. 75/ 

Continuing, the Tribes' expert v-litness, Thomas Michael Watson, Hydrolo-

gist and Civil Engineer, testified in regard to Area 17 on Colville Exhibit 

No. 49-A, Plate No. I here, at p. 21, supra. Tb the 23.7 acres in Area 17, 

the witness testified t.l-J.at "This land is irrigable to sorre degree." 76/ The 

1 witness testified, respecting Area 17, that: 

: i 
:i 

ti 
\I 
I 

'' I' 

1: 
I' 

I 
'• 
J i 
'I 

•.. there is a water table underlying this land. 
The stream that we are talking arout, the spring 
that enters Allotment 894 from the east is a sur­
face water stream as it enters Allotment 894 *** 

There is no longer a visible surface water source 
there at all. That water diffuses underground, 
and when it encounters the valley floor in Area 
15, that water emerges and forms an extremely wet, 
lx>ggy, soggy area. 77/ 

Witness Watson testified, respecting Mr. vJilson Walton 1 s earlier testirrony, 

that: 

74/ 

75/ 

76/ 

77/ 

78/ 

• . . he could not get his equip:rent on that land to 
cultivate that land :because it was wet and soggy, 
aqd he never got on that land to cultivate it. 78/ 

Ibid. I at p. 429, lns. 20-21. 

Ibid., at p. 430, lns. 15-22. 

Ibid. I at p. 434, ln. 20. 

Ibid.' at p. 435, lns. 3-13. 

Ibid.' at p. 435, lns. 17-20. 

32 ! 
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Then, witness Watson declared, respecting Area 15, that: 

It is a very soggy, l:oggy area in 1954. It is a 
very soggy, roggy area today. 

It encompasses 8 acres within Allotment 894 .. ~. 

*** 
That same kind of condition extends westward into 
Allotment 2371, and into an area described as 12, 
there are 2. 2 acres in Area 12 of the same general 
character [soggy, l:oggy and waterlogged]. 79/ 

Continuing, the Tribes' expert Civil Engineer and Hydrologist, testifying in 

regard to the lands in Areas 10, 11 and 13, stated that the lands in question, 

comprising 17.8 acres, are 

••• very saturated soil, and it is an area in the 
1954 photo that shows standing water, running water 
noving from east to west toward No Name Creek, and 
that area now is at the northern end of the Walton 
sump, but these lands are extremely wet and applica­
tion of water such as we see in the exhibit that was 
discussed earlier where the sprinklers are shown 
sprinkling ponded water, this area is located right 
at the roundary between Area 10 and Area 12, and it 
is an area that was historically an area of ground 
water discharge. That area will perpetually be \<Jet, 
and it characterizes this whole area described as 
10 and 11. 80/ 

Respecting Tribes' Exhibit No. 8, 81/ the witness was asked to locate 

the areas photographed in the exhibit, :to wb-ich he testified that the areas 

are " •.• substantially non-irrigable." 82/ 

Relative to Area 9, appearing on Tribes' Exhibit No. 49-A, Plate No. I 

here, at p. 21, supra, the witness referred to the fact that it contained 11.6 

acres and that it is an area of 

••• high ground water table, and there is substan­
tial evidence on the photo as evidenced by the 
coloration of this area that it is wet. 83/ 

79/ Ibid. 1 at p. 437, lns. 12-25. 

80/ Ibid., at p. 439, lns. 16-25; p. 440, lns. 1-3. 

81/ See, p. 24 , infra. 

82/ T.R. Vol. II, May 6, 1982, at p. 440, lns. 4-18. 

83/ Ibid., at pp. 440-41, corrm:mcing at line 24. 
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1 In defining what was rreant by "substantially non-irrigable," the witness 

2 stated that: 

3 It would be totally irrpractical to even begin to 
consider the application of large quanti ties of 

4 water to that land. *** 

5 *** ... it would be totally irrpractical to dis­
tribute even a srrall percentage of that l;·later duty 

6 [4 acre-feet per acre] on this land. 84/ 

7 The witness testified that the land had a very high -vmter table but that sorre 

8 water could, in the late irrigation season, be utilized on the property. 85/ 

9 

10 
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'• I 

{i 

With regard to that area, the witness testified: 

Certainly, it would not be anywhere near a full 
water duty [for Area 7] • 86/ 

Conmenting on Area 5 on Colville Exhibit No. 49-A, Plate No. I here, at 

page 21, supra, the witness stated that it contained 13.5 acres of land. 87/ 

The witness then declared that Area 5 was corrparable to Area 7, requiring 

.•. less than a full duty of water, in fact, about 
a half duty of water would be beneficial in sorce 
years on that particular tract of land. 88/ 

Mr. Watson further testified with regard to Area 6, containing 8. 8 acres 

of land, and declared that: 

•.• it would require less water than Area No. 5, 
for example, [which required approxirrately half a 
duty of water] • 89/ 

It was that area, concerning which testirrony was given by witness for Defen-

dants Waltons, that grew corn "without irrigation." 90/ 

84/ Ibid. t at p. 441, lns. 7-25. 

85/ Ibid. I at p. 442, lns. 18-23. 

86/ Ibid. t at p. 443, lns. 17-18. 

87/ Ibid. 1 at p. 444, ln. 19. 

88/ Ibid., at pp. 444-45, cOII1!1'Bncing at line 24. 

89/ Ibid. 1 at p. 445, lns. 12-13. 

90/ Ibid. t at p. 445, ln. 21. 
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1 Area 6, the witness testified, contains l. 7 acres of land and 1.5 acre-

2 feet per acre would be the water requirement that could be used beneficially 

3 on that land. 91/ 

4 There follows the review of expert testimony establishing completely 

5 the physical phenomenon that causes the Walton lands to be waterlogged and, 

6 in many places, to be actually inundated. Waltons' irrigation of those water-

7 logged and soggy lands is, of necessity, waste per se. 

8 

9 

10 

11 I 

12 ·: 

13 

Physical Phenomenon Gives Rise To The Pennanently 
Water-logged Characteristics Of The Lands Of The 
Defendants Waltons 

Geological phenomenon gives rise to the pennanently water-logged 

characteristics of the lands occupied by the Defendants Waltons. On the 

following page is Plate No. II of this Merrorandum, Tribes' Exhibit No. 44. 92/ 

Set forth in red on Tribes' Exhibit No. 44 is the non-irrigable lands within 
14 

11 

the Walton property, which include fonner Colville Allotrrents 525, 894 and 
15 

2371. The land in red -- the vast preponderance of ~val tons' land -- is water-
16. 

logged by reason of the high water table. That land, as will be reviewed, i3 
17; 

not irrigable and it is not enti tied to have rights to the use of water 
18 .! 

19. 

20 

21 

22 

23 

24 

25· 
i 

26 

decreed to it. 

In explicit, undeniable and unchallenged detail, Tribes' witness 

Michael Kaczmarek, Groundwater Hydrologist and Soil Scientist, testified as to i 

the cause of the water-logged lands. 93/ There, Hr. Kaczmarek refers to the 

existence of the granite lip, which is a natural barrier that precludes the 

groundwater fran draining out from under the lands of the Defendants Waltons. 

As a consequence of the fact that the land is not drained, it is saturated 

throughout virtually the entire length of the Defendants' property. 

As will be seen on Plate No. II, the granitic barrier rises abJve land 

surface, creating a groundwater lake throughout the ~·Jal ton property. 
28, 

29l 
I 

30! 
I 

311 
I 

321 

Ibid. 

See, T.R. Vol. I, May 5, 1982, at p. 263, Exhibit No. 44 identified; 
admitted at p. 270. Exhibit No. 44 is entitled "General Distribution 
Of Aquifer And Non-Aquifer Materials. " 

Ibid., at p. 270, corro:rencing at line 22. 
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PLA'IE NO. II 
Page 26 

I 
PASCHAL SHERMAN. 
INDIAN SC HOOL 

3 - -

EXPLANATION 

' ..... , 

AQUIFER -GEOLOGIC MATERIALS WHICH READILY STORE AND TRANSMIT GROUNDWATER. 

AQUICLUDE - GEOLOGIC MATERIALS WHICH STORE GROUNDWATER BUT WHICH HAVE VERY 
LITTLE CAPACITY TO TRANSMIT GROUNDWATER. 

AQUIFUGE - GEOlOGIC MATERIAL WHICH NEITHER STORES NOR TRANSMITS GROUNDWATER. 

L.....---'' -NO NAME CREEK BASIN AQUIFER 

L.....---'' -OMAK CRt::EK ALLUVIAL AQUIFER 

.l::;;;oo?""""1 ~AQUICLUDE MATERIALS CONSISTING OF LAKE BEDS c:::l AND FINE GRAINED 

ALLUVIAL DEPOSITS !Cl. 

~ : 

____ J __ l ~-r----
1 

I 

L----'' -AQUIFUGE MATERIALS CONSISTING OF ·GRANITE BEDROCK . TRIBES I EXHIBIT 44 

GENERAL DISTRIIUTIOI OF AQUIFER AID 101 -AQUIFER MATERIALS 
DECEMBER , 1177 



1 In that connection, reference is also rrade to Tribes' Plate No. III, 

2 Tribes' Exhibit No. 45, which appears on the following page. 94/ P-especting 

3 the physical phenomena represented there, Tribes' witness Kaczmarek explained 

4 the fact that the water i.rrpounded in the groundwater lake, v1hich encorrpasses 

5 Defendants Waltons' properties, is at such a level that water flows from wells 

6 drilled by the Defendants. On the subject, Tribes' witness Kaczmarek testified 
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!: 

as follows: 

the water levels rising up in that well are 
actually above the land surface at that location. 
So, we constructed the well with a high enough 
casing that the water 'WOuld not flow out of the 
casing. 95/ 

Relative to the saturation of v"Jaltons' lands, for which they are claiming 

water rights, Mr. Kaczmarek, referring to Tribes' Plate No. II here, at 

page 26, supra, testified: 

Well, what we are seeing is that the slowly per­
meable -- poorly permeable aquiclude materials act 
as a barrier to ground water rrovement very similarly 
to the way that the granite bedrock acts as a 
barrier to ground water rrovement. 

*** 
The acguiclude rraterials are saturated, and although 
they are very poorly permeable, there is a certain 
arrount of permeability there, so the grmmd water 
is also rroving very slo..;vly through them towards the 
granite lip, and the granite lip again acts as a 
barrier to that rrovement causing ground water levels 
to have to rise above that and essentially pond 
behind it until they rise to an elevation such that 
they can spill over it. 96/ 

There was offered into evidence Tribes' Exhibit No. 46-A, "September 28, 

1936 Aerial Photograph -- Walton Property," which is Plate No. IV here, at 

page 29, infra. 

As a Soil Scientist and expert in the field, Mr. Kaczmarek utilized 

established procedures in viewing the 1936 photograph, Tribes' Exhibit 

94/ T.R. Vol. II, May 6, 1982; offered at p. 278; admitted at p. 281. 

95/ Ibid., at p. 284, lns. 13-17. 

96/ Ibid., at p. 285, lns. 19-25; p. 286, lns. 1-15. 
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COLVILLE EXHIBIT 46-A 

(REPRODUCTION) 

SEPTEMBER 28, 1936 AERIAL PHOTOGRAPH - WALTON PROPERTY 

PLATE NO. IV 
page 29 

(Vol. II Transcript, May 6, 1982, 
offered p. 309, admitted p. 321 ) 



1 No. 46-A, Plate No. IV at page 29, supra, and testified that Colville Allot-

2 :rrent 894, imnediately north of the granitic lip, was not irrigated in the 

3 year 1936 and had not been irrigated up to that time. 97/ 

4 Mr. Kaczmarek then examined Tribes' Exhibit No. 47-A, 98/ Plate No. v of 

5 this Merrorandum, which is set forth on the follov1ing page. That exhibit is 

6 , "September 1, 1946 Aerial Photograph -- ~]alton Property," two (2) years 

7 antecedent to the time when the Defendants acquired the lands, title to which 

8 had been out of Indian ownership at the time for rrore than 25 years. 

9 Relative to the water-logged character of the Walton property in 1946, 

10 Mr. Kaczmarek testified respecting the area northward on the Walton property 

11 above the granite lip. On the subject, he said this: 

12 

13 

14 

15 

We see dark areas of dense vegetation that coin­
cide with the areas of shallow ground water and 
seepage. We see phreatophytic vegetation over on 
the northeast corner of this soil unit. 99/ 

As to the meaning of "phreatophytic," witness Kaczrrarek declared: 

That's water-loving vegetation. That's where you 
16 actually have \'.Tater seeping from the surface on 

that particular location and flowing across the 
17 ground and into No Name Creek. 100/ 

18 Mr. Kaczmarek continued testifying in regard to the water-logged charac-

19 ter of the Halton property in 1946, which had not been irrigated by the 

20 
~ ; 

21 ',! ,, 
22 I i 

!I 
q 

23 
!, 

24 J 

25 

26 

27 

28 

29 
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32 il :! 
;! 

ll 
lj 

ij 
li 

!I 
I j, 

II 

non-Indian Whams, and made these statanents: 

97/ 

98/ 

99/ 

100/ 

M:::>ving north through that allotment [No. 894] onto 
Allotment 2371, we see the area of ground water 
discharge on the valley floor. . . . *** 

*** 
As we nove up to Allotment 525, we see additional 
lands of similar nature portrayed on the aerial 
photograph where our records of the ground water 

Ibid., at p. 314, lns. 23, et seq.; pp. 315-16. 

Ibid., offered at p. 317; admitted at p. 321. 

Ibid., at p. 319, lns. 14-18. 

Ibid. 1 at p. 319, lns. 22-25. 
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COLVILLE EXHIBIT 4 7-A 
(REPRODUCTION) 

SEPTEMBER 1, 1946 AERIAL PHOTOGRAPH- WAlTON PROPERTY 

PlATE NO. V 
page 31 

(Vol. II Transcript, May 6, 1982, 
offered p. 317, admitted p. 321 ) 
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14 

15 

16 

17 

18 

19 

level show that the ground water levels are at or 
near the land surface. 101/ 

Testifying from north to south on Tribes 1 Exhibit No. 48, Plate No. VI 

here, at p. 33, infra, "Soil And Land Capability Classification -- vlalton 

Property," the witness declared that, in the entire southern portion of fo:r:rner 

Allotment 894 and northward into former Allotment 2371, the soils are water-

logged. This is a dirP.Ct staterrent from that unchallenged testim::my: 

\Vhen we use a W2 symbol, we are looking at a situ­
ation where we have the waterlogged condition 
throughout rrost of the growing season up and 
through mid-July to late July. The land is 
characterized in the state of nature by a consid­
erable number of water-loving plants, which is one 
of the criteria we use, in fact, to describe the 
lands. 102/ 

Continuing northward, the witness testified that, in fo:r:rrer Allotment 2371, 

occupied by the Defendants ~val tons, 

•.• we have an area of serious waterlogging which 
we have designated with a 4vl3-X7 over 3A, and that 
is an area in which we have a perennially high 
water table. In fact, IT\Y personal observation of 
that area is that it is an area of ground water 
discharge. It is adjacent to the piezo:rreter ~v-3 
where we see the water flowing from the piezometer 
year round, and that is an area which remains wet 
year round and has water flowing from the surface 
of the land. 103/ 

Evidencing the totally saturated and water-logged nature of the Defendants 
20 ' 

I 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

; Waltons 1 property, the witness testified further that: 

The soil unit 4\V2-X7 over 3A extends northward to 
encompass approxi:rrately 75 percent of the Walton 
Allotment 525, which is his northemrrost allot­
ment, anc1 again, it is the W-2 indicates that we 
have wet soil profile conditions throughout rrost 
of the year. 104/ 

The witness then referred to Plate No. III, at p. 28, supra, which dem::m-

strates the high water table throughout the Walton property, and stated: 

101/ Ibid., at p. 320, lns. 1-23. 

102/ Ibid., at p. 300, lns. 20-25; p. 301, ln. l. 

103/ Ibid., at p. 301, lns. 7-16. 

104/ Ibid., at p. 301, lns. 17-22. 
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COLVILLE EXHIBIT 48 
(REPRODUCTION) 

NO NAME CREEK BASIN 
SOil and lAND CAPABiliTY ClASSIFICATION-WAlTON PROPERTY 

PlATE NO. VI 
page 33 

(Vol. II Transcript, May 6, 1982, 
offered p. 287, admitted p. 298) 



1 My personal observations are that there are a 
number of areas within that soil mapping syml::ol 

2 that are actually discharging ground water to 
the surface again throughout a portion of the 

3 growing season. 105/ 

4 ~vith care and specificity, the Tribes' Soil Scientist, trained in photo-

5 grarnrnetry, related that science to his soil survey, proving conclusively the 

6 saturated and water-logged character of Defendants' land, and likewise related 

7 the soil survey to Tribes' Exhibit No. 46-A, Plate No. IV here, at p. 29, 

8 supra. 

9 Confirmatory evidence was offered by soils expert Kaczmarek by reference 

10 to exhibits comprising photographs disclosing water standing on the surface in 

11 August 1981 within the Walton property. The photograph is Tribes' Exhibit 

12 No. 8. There, Mr. Kaczmarek stated: 
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.•. I refer to the stnnp only to point out that 
the photograph is located at the, near the north­
ern end of the StmlJ? on Allotment 2371, and that 
the photograph is taken from the road along the 
east side of the valley. . . • 106/ 

The photograph of the saturated and flooded soils on the Walton lands in the 

late irrigation season was related by Mr. Kaczmarek to Tribes' Exhibit No. 48, 

Plate No. VI here, at page 33, supra, fully derronstrating, to use the 

language of the expert witness: 

••• we are looking across one of the waterlogged 
soil units where we have shallow ground water 
table, and we have a certain arrount of natural 
seepage. 107/ 

Continuing with regard to the \>?alton properties in late August, the witness 

stated: 

this [the land in question] certainly wouldn't 
require irrigation if it is already saturated and 
wet, which it is, and I simply wanted to point out 
that fact on the photograph. 108/ 

105/ Ibid.' at p. 302, lns. 

106/ Ibid.' at p. 322, lns. 

107/ Ibid., at p. 324, lns. 

108/ Ibid. I at p. 324, lns. 
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1 Let it be stressed that the Defendants Waltons purported to irrigate 

2 that water-logged land and had sprinklers applying water to it. 109/ 

3 Continuing with regard to the photograph marked Tribes' Exhibit No. 9, 

4 witness Kaczrrarek again located lands within Tribes' Exhibit No. 48, Plate 

5 No. VI here, at pn.ge 33, supra, which are designated in the soil survey as 

6 waterlogged - 6Al-Wl. 110/ Relative to the photographs derronstrating the 

7 grossly saturated area contained in :the Walton allotments, Mr. Kaczmarek 

8 : , testified as to the saturation of the soils and the wet areas using Col ville 

9 
1

• Exhibit No. 10. 111/ Again, the photograph was correlated with the soil 

10 surveys of the area so waterlogged that water was standing on the surface of 

11 1
: the lands. Having testified from Tribes' Exhibit No. 3, the picture being 

12 ' taken AugllSt 6, 1979, the witness correlated the soil survey, Tribes' Exhibit 
j, 

13 No. 48, Plate No. VI here, at page 33, supra, with the photographs of the area 

14 and likewise related the photographs to Tribes' Exhibit No. 45, Plate No. III 

15 here, at p. 28, supra. 

16 There, the intolerably high water table is depicted throughout the 

17 Walton prqperty. The lands are so saturated and the groundwater is under a 

18 degree of pressure of such character that a pipe put in the land, for which 

19 Defendants Waltons are claiming water for pgrposes of irrigation, results in 

20 
1 

the water pouring out of the pipe. In other words, the correlation between 

21 Tribes' Exh.:j_bit No. 45 1 "Groundwater Profiles On ~.Val ton Property" (Plate No. 

22 III here, p. 28 1 supra) 1 when related to ~e soil survey and when related to 

23 the photographs of wet lands being irrigated by the Defendants, the testirrony 

24 of Mr. Kaczmarek, which stands unrefuted in the record, belies any claim for 

25 . ! water rights by the Defendants Waltons for the properties in question. 

26 J; 
Mr. Kaczrrarek declared this in response to the inquiry as to whether the 

27 
' 

28 l ~ 
waterlogged and saturated conditions continued throughout the year: 

29 
I 109/ Ibid. 1 at p. 324, lns. 4-17. 

30 110/ Ibid. 1 at pp. 324-25. 

31 111/ Ibid., at p. 325. 
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A. Yes. In referring to Colville Exhibit No. 45, 
which I think is representative of the ground water 
conditions out here from year to year, we see that 
in the early spring, in March of that year, we had 
high shallow ground water conditions throughout 
the valley floor on the Walton property, and we 
see that in September the 12th of that year, after 
a period of withdrawal from ground water for 
irrigation and v1hat is norrna.lly the period of 
substantial decline in the seasonal ground water 
levels •... 

So, there is very little fluctuation in the ground 
water season and, of course, the reason for that 
is because it is recharged continuously from the 
north to the slowly perrreable soils. 112/ 

An additional photograph, Colville Exhibit No. 6, was considered by 

expert witness Kaczmarek and he located it within the area for which the 

1
' Defendants Waltons are claiming water rights and stated: 
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•.• Colville Exhibit 6... is a photograph which 
is a view from northwest to southwest, the land 
located on the valley floor of No Name Creek 
Valley right on the camron ooundary between 
~val ton Allotments 2371 and 894, and just south a 
few hundred feet from piezometer 3 [see, Tribes' 
Exhibit No. 45, Plate No. III here, at p. 28, 
supra], which is the one we described earlier 
with the water flowing from it. 113/ 

Viewing Col ville Exhibit No. 7 and locating it w±.th regard to the lands 

claimed by the Defendants Wal tons, for which they are asserting water rights, 

the Tribes' witness said this: 

It [Colville Exhibit No. 7] is viewing the No Name 
Creek Valley floor on the Walton property from east 
looking towards the west, and we see it, soil unit 
4W2 soil unit, 4W2 soil unit and we can see on the 
surface of that soil unit the 4W3 soil unit [see, 
Tribes' Exhibit No. 48, Plate No. VI here, at p. 33, 
supra] • 114/ 

Continuing, the witness testified: 

we see also the location of piezometer H-72 right 
along the :rrargin of that 4W3 soil unit. We see 
standing water on roth the 4W2 and the 4W3 soil 
units. 115/ 

· 112/ Ibid., at p. 327, lns. 12-25; p. 328, lns. 1-3. 
29 ,_ 

30 
113/ Ibid., at pp. 329-330, commencing at line 19. (Emphasis supplied). 

, 114/ Ibid., at p. 330, lns. 7-13. 
31 j 

32 
115/ Ibid., at p. 330, lns. 14-17. 
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1 Further evidencing the consequences of the high water table in Allobnents 

2 525, 894 and 2371, an expert in photogramnetry, Elmer ~1. Clark, testified as 

3 to the condition of Allobnents 2371 and 894 in 1963, a full 40 years after the 

4 land properly passed out of Indian ownership and into the non-Indian ownership 

5 of the Wharns, who occupied the lands for rrore than 20 years. 

6 Referring to Tribes' Exhibit No. 50-A, "September 7, 1963 Aerial 

7 Photograph-- Walton Property," Plate No. VII here, set forth on the following 

8 page, Mr. Clark testified: 

9 Q. Now, do you observe any irrigated areas in 
Allobnent 2371 and 894? I am still referring to 

10 Tribe's Exhibit 50 and 50-A. 

11 A. I see nothing in the same or similar pattern 
in that area. I see the water saturated areas by 

12 the darker spottings from the -

13 Q. Can you distinguish that high water table from 
the irrigated areas? 
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A. That is a carmon practice being used by the 
Soil Conservation Service. They utilize these 
same photos to determine --

Q. High water tables? 

A. -- :rroisture in the soil, and anything that is 
evident on the surface of the plants or the soil 
changes. 

Q. Have you an opinion, Mr. Clark, as to whether 
there is any irrigation in Walton Allotment 2371? 

A. This photograph does not show any irrigation 
in that area in Allobnent 2371. 

Q. Now, w::>uld you nove to Allotrrent 894, and tell 
us whether you have an opinion whether t..h.ere is 
irrigation in Allotment 894 in the year 1963? 

A. I do not see any patterns reflecting irrigation 
or crops of any type like that. I see only certain 
areas that are saturated near \vhat eventually be­
came the tank. 116/ 

Expert witness Clark testified in regard to Tribes' Exhibit No. 47-A, 

' Plate No. v here, at p. 31, supra, in response to a request to testify based 
'I 
\I 

upon his expert opinion as to whether there was irrigation on Walton Allotrrent 

31 , 116/ T .R. Vol. III, May 7, 1982, at p. 538, lns. 1-25. 
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See Transcript Vol. H, May 6, 1982, 
p. 456, lns. 8- 18; p. 457, ln. 20; 
p. 463, ln. 1 0 

COLVILLE EXHIBIT 50-A 
(REPRODUCTION) 

SEPTEMBER 7, 1963 AERIAL PHOTOGRAPH-WALTON PROPERTY 

PLATE NO. VII 
page 38 

(Vol II Transcript, May 6, 1982, 
offered p. 452, admitted p. 455) 
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525, which is the rrost northerly tract of land occupied by the Waltons. With 

regard to the year 1946, Tribes' expert witness, Mr. Clark, testified that: 

There is no pattern of irrigation or irrigated 
lands in Allotment 525. 117 I 

There, the witness testified that, in the year 1946, there was an irrigated 

area of 8.3 acres. 118/ 

Continuing in regard to the lack of irrigation on the lands in 1946, t»x:> 

(2) years antecedent to the time when they were occupied by the Defendants 

Waltons, Tribes' expert Elmer Clark declared that: 

There is no evidence of irrigation south of the 
road or anywhere on that Allotrrent 525 on this 
photograph. 119/ 

For the year 1946, Mr. Clark turned to Tribes' Exhibit Nos. 47 and 47-A, 

Plate No. V here, at p. 31, supra, and stated that: 

There is no evidence of irrigation at all on 
[Allot:rrents] 2371 or 894. 120/ 

Tribes' witness Clark examined the 1936 photograph, Tribes' Exhibit No. 

46-A, Plate No. IV here, at page 29, supra, and testified as follows in regard 

to the possibility of irrigation on the Walton properties in the year 1936: 

117/ 

118/ 

119/ 

120/ 

Q. Have you an opinion as to whether there was any 
irrigation on 525, 2371 and 894 at the time of the 
1936 photograph? 

A. There is nothing there at all. 

Q. In regard to irrigation? 

A. No, there is nothing there in regard to any 
irrigation on 525. 

Q. l·fuat about 2371 and 894? 

A. 2371 and 894 have no evidence of, in these 
photographs, of having irrigation or irrigation 
in the last several years or a couple of years. 121/ 

Ibid. I at p. 539, lns. 14-15. 

Ibid.' at p. 540, lns. 21-24. 

Ibid., at p. 542, lns. ll-13. 

Ibid., at p. 542, lns. 18-19. 

1 
121/ Ibid., at p. 545, lns. 15-25. 
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1 The testimony of the expert witnesses underscores and explains why, 

2 for a pericxi in excess of 20 years, the non-Indian Whams, early predecessors 

3 of the late-comers Defendants Waltons, did not formulate an intent to irrigate 

4 land that was saturated, inundated and waterlogged. The total lack of intent 

5 to appropriate rights to the use of vJater necessarily precludes the operation 

6 of the concepts of due diligence, all as required by the Court of Appeals in 

7 its remand here. 122/ 

8 
REMAND REQUIRED DEFENDANTS WALTONS TO PROVE 

9 "AHOUNT" DIVERI'ED AND APPLIED BY THEIR PREDECESSORS 
IN INTEREST TO A BENEFICIAL USE --

10 THERE IS A TOI'AL FAILURE IN THAT PROOF 

11 There is hereafter reviewed in explicit detail the fact that the non-

12 Indian Wharns, who acquired the former allotrrents now occupied by the Defendants· 

13 ·' Waltons, did not acquire a right to the use of water by reason of water being 

14 "appropriated" by the Indian allottees at the time title passed to the non-

15 Indian "Wharns in the early 1920s. 123/ As declared t..here, this Court found, 

16 ,. ,, as a matter of undeniable fact, that "The forrner Indian allottees had not 
'· 

17 irrigated these lands" antecedent to the transfer of the lands to the non-

18 Indian "Wharns, who were distant predecessors in interest to the come lately 

19 Defendants Waltons. 124/ 

20 It is equally clear that the non-Indian V'1hams, in the rrore than 20 years ' 

21 that they held title to the lands nov7 occupied by Defendants Waltons, did not 

22 appropriate "with reasonable diligence after the passage of title" to them 

23 
1 

any of the waters, the rights to which are the subject matter of these pro-

24 ceedings. 125/ 

25 Failur;e on the part of the Defendants to prove previous use by the 

26 Col ville allot tees of the water of No Name Creek antecendent to the sale of 

27 

28 " 122/ See, p. 50, infra. 

29 

30 

31 

32 

123/ See, pp. 42, et seq., infra. 

124/ Colville Confederated Tribes v. Walton, 460 F.Supp. 1320, 1324 
(U.S.D.C. E.D. Wash. 1978). 

125/ Colville Confederated Tribes v. Walton, 647 F.2d 42, 51 (CA 9, 1981), 
cert. den., 102 S.:Ct. 657 (1981) • 
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their properties; failure of Defendants Waltons to prove appropriations "with 

reasonable diligence after the passage of title" from the allottees to non-

Indian ownership is part and parcel of the Defendants Waltons' failure to 

prove the rrost rudimentary element - the diversion of a specific quantity of 

water and the application of it to beneficial use. 

The burden of Defendants Wal tons -- which they failed to sustain -- is 

too clear for question. The Court of Appeals stated: 

On remand, it [this Court] will need to detennine 

[1] the number of irrigable acres Walton owns, and 

[2] the arrount of water he appropriated with reason­
able diligence 

in order to determine the extent of his right to 
share in reserved water. 126/ 

There Is Not A Word, Not A Scintilla Of Evidence As To 
The "Arrount" Of Water Diverted Or Applied Beneficially 
By The Defendants ~valtons Or Their Predecessors 

It was not through oversight that the Defendants Waltons failed to offer 

evidence in regard to the quantity of water that could be diverted and applied 

beneficially. Defendants Waltons rrost assuredly knew and acted upon t..'l-le 

knowledge that their lands were waterlogged to the extent that water could not 

be beneficially applied. Thus it was that Defendants ignored the mandate. 

Justice requires that the Defendants' tactics of offering highly tenuous, 

non-evidentiary data must not be rewarded. 

It is respectfully sub:nitted that the principles of equity under the 

circumstances cannot and should not be permitted to aid the Defendants Waltons. 

Defendants know that they have historically wasted not only the waters that are, 

naturally available to them in No Narre Creek, but they have, in gross i.m:roral-

i ty, seized, diverted and converted to their own use -- wasting huge quanti tes 

-- the waters purrped into the stream by the Colville Confederated Tribes for 

1 i use on Colville Allobnents 901 and 903 and for the Lahontan Cutthroat Trout. 

126/ Colville Confederated Tribes v. Walton, 647 F.2d 42, 51 (CA 9, 1981), 
cert. den., 102 S.Ct. 657 (1981). 
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Failure Of Defendants Waltons 'Ib Prove "Arrounts" Of 
Water Diverted And Beneficially Used Bars Any 
Adjudication To Them Of Rights 'Ib The Use Of Water 

As previously stressed, there resided with the Defendants Wal tons the 

burden of proving the diversion and use of water by the non-Indian \\lhams 

"with reasonable diligence after the passage of title" from the Colville 

allottees in the early 1920s to the last-mentioned non-Indians, distant 

predecessors in interest to the late-coming Defendants Waltons. Likevr.ise 

stressed alx>ve is the fact that the non-Indian Wharns did not succeed to any 

right to the use of water "being appropriated by the Indian allottees at the 

t:i.Ire title" passed to the Wharns by reason of the fact, as found by this Court, 

that "The former Indian allottees had not irrigated these lands," antecedent 

to the transfer of them to the non-Indian Wharns. 127 I 

Although Ahtanum was gravely in error in misstating and misapplying the 

14 , obiter dictum from the Powers decision, it was eminently correct in establish-

15 ing the principles of law that govern here, when it declared: 
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• • • it is a fundamental maxim of the law of waters 
that an individual's rights, no matter how measured 
or described, can never exceed his needs. 128/ 

That Defendants Waltons did not offer a word -- a scintilla -- of 

evidence as to the quantity of water diverted and applied beneficially to any 

of their lands is too clear for successful challenge. 

Respecting Defendants 1 burden of proof -- their claim for rights to the 

use of water -- in the last Ahtanum decision, the criterion that is controlling 

here is well stated in these terms: 

It is plain that under Washington law. • • • 'lb perfect 
an appropriation under the rules applicable in rrost 
western states, including the State of Washington, 
the user must apply the water to a beneficial use 
with intent to appropriate. 129/ 

127/ Colville Confederated Tribes v. Walton, 460 F.Supp. 1320, 1324 (U.S.D.C. 
E.D. Wash. 1978). 

128/ United States v. Ahtanum Irrigation District, 236 F.2d 321, 341 (CA 9, 
1956). 

129/ United States v. Ahtanum Irrigation District, 330 F.2d 897, 904 (CA 9, 
1965), cert. den., 381 U.S. 924 (1965). (Emphasis supplied). 
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Continuing, the Court of Appeals declared -- fatal to the claims of Defendants 

Waltons -- that: 

The beneficial use is the test and the measure of 
an appropriative right. 130/ 

Because Defendants Waltons did not offer a scintilla of evidence as to the 

diversion and application of water from No Name Creek to a beneficial use, 

they failed to sustain their burden of proof. 

Underscoring not only the failure of Defendants to prove that the non-

Indian ltfuarns appropriated rights to the use of water "with reasonable dili-

gence, " the Defendants \val tons failed to prove this excerpt quoted by the 

Court of Appeals: 

As stated by the Supreme Court of W....1shington: 'An 
appropriation of water consists of an intention 
to appropriate followed by a reasonable diligence 
in applying the water to a beneficial use.' 131/ 

It is important here that the Court of Appeals, in the last Ahtanurn 

decision, reviewed in specific detail the fact that claimants, in the status 

of Defendants Waltons, must prove "arronnt" both as to quantity and tirre during 

which waters were utilized. Defendants Wal tons, having failed to offer a 

scintilla of evidence as to the quantity of water used by them, failed both as 

to arrount, which would have been applied to beneficial use, and the time in 

which that water was diverted and applied to a beneficial use. 

The Court of Appeals, in the last Ahtanurn decision, quoted from an 

authoritative opinion of the Supreme Court of Utah: 

130/ 

131/ 

132/ 

'It is elerrentary that an appropriation of water is 
limited by time as well as by arronnt; in other 'WOrds, 
that an appropriator's right is limited by the 
quantity of water which he has beneficially used and 
the seasonal period during which he has used the 
same. *** And in the case at bar the respondents' 
appropriations must be limited to the arrount of 
water they can use beneficially during the period 
of the year when they have actually been accustorred 
to use the same.' 132/ 

Ibid. 

Ibid. 

Ibid.' at p. 908. 
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With care, the Tril::::es conclusively proved that the vast preponderance of the 

water-looged lands, permeating all areas of Waltons' property, could not use 

water beneficially. The Tribes proved the outrageous waste of water by Defen-

dants, who irrigated lands so saturated that water was ponded. Waltons' lands, 

for which water rights are clairred, are swampy, saturated and waterlogged. 

It is the law that governs here: Diversion and beneficial use must be 

proved and the Defendants Waltons have failed to prove these factors. 

Under the heading of "Beneficial Use," Wiel, in his authoritative 'WOrk 

on rights to the use of water, declared: 

Beneficial Use--The Final Test.--The appropriator 
is not to-day entitled to the quantity actually 
diverted and taken into possession if he uses only 
a portion of it; his right is limited to the arrount 
so actually used. 133/ 

Wiel correctly stated that: 

Water codes usually contain the provision 'bene­
ficial use shall be the basis, the rreasure and 
the limit of the right.' And statutes generally 
enact the sarre rule in other forms. 134/ 

Washington State is in no sense an exception to the rule, all as 

'' stressed by the Court of Appeals in the last Ahtanurn decision. 135/ It is 

~ t 

provided by Section 90.03.010, R.C.W.A., that, subject to existing rights, 

rights to water may be acquired "only by appropriation for a beneficial use 

•••• ., 136/ The controlling elerrent is, of course, the term "beneficial use," 

concerning which the Defendants Wal tons failed to offer any evidence. 

that: 

Kinney has su:rrnarized the principles of law governing. here in declaring 

. • • there is one general rule. . . as settled by 
law in all the States where the law of appropri­
ation is in force, and that is that the quantity 
of water which can be lawfully clairred under a 

133/ Wiel, Water Rights In The Western States, Vol. I, 3d ed., §377, at 
p. 1547. 

134/ Ibid., at p. 504. 

; 135/ See, p. 42 , supra. ,, 
' 

136/ Revised Code of Washington Annotated, §90.03.010, at p. 271. 
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prior appropriation is limited to that quantity or 
arrount which is needed and within the arrount clairred, 
and within a reasonable tirre, is actually and 
economically applied to the beneficial use or pur­
};X)se for which the appropriation was rrade or to 
same other beneficial use or pllr};X)se. 137/ 

As declared by the Court of Appeals for the Ninth Circuit in the last 

Ahtanum decision and as repeated by ~'Jiel, Kinney stated that: 

'Beneficial use shall be the basis, the measure, 
and the limit of all rights to the use of water •..•. ' 138/ 

In bringing to date the basic and fundamental principles here involved, 

Clark stated: 

The right to the use of water nay be subject to 
time limitations in addition to quantity limita­
tions. Traditionally the surface-water right has 
been considered a 'vested right to take and divert 
from the same source, and to use and consume the 
same quantity of water annually forever.' 139/ 

Failure of the Defendants Waltons to prove on "remand •.• the arrount of 

water appropriated with reasonable diligence;" is a fatal defect to the 

Defendants' claims. That defect is not only limited to the failure to prove 

the "arrount of water" diverted and applied to a beneficial use, but the 

failure likewise pertains to the failure of the Defendants Waltons to prove 

: "the number of irrigable acres" that Walton "01.ms." 140/ 

TRIBES' MariON FOR JUI)3MENT AGA..INST DEFENDANI'S vW..TONS 
SHOULD BE GRANTED -- THEY ADMIT lACK OF DUE DILIGENCE 

Failure Of Defendants vJaltons To Resl;X)nd To Tribes' 
Motion For Judgment Constitutes Admission Of All 
Well-Pleaded Facts 

At the conclusion of the evidence offered by the ~fendants Wal tons 
-

on May 5, 1982, the Colville Confederated Tribes rroved to file a "~l[()tion For 

. 137/ Kinney On Irrigation And Water Rights, Vol. II, 2d ed., §877, at p. 
154 7. (Emphasis supplied) . 

29 : i 138/ Ibid., at p. 1551. 
1: ,, 

30 ;, 139/ 

!! 31 ., 
li 

Clark, Waters And Water Rights, Vol. 5, §408.1, at p. 73. 
and Supplied Emhasis). 

(Original 

32 
ill40/ Colville Confederated Tribes v. Walton, 647 F.2d 42, 51 (CA 9, 1981), 
lj cert. den., 102 S.Ct. 657 (1981). 
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1 Judgment." 141/ Response has not been made to that MJtion for Judgment by 

2 the Defendants Waltons. Provision is made under Rule 8 of the Federal Rules 

3 of Civil Procedure that: 

4 Rule 8 (d) • Effect of failure to deny. 

5 Averments in a pleading to which a responsive 
pleading is required ..• are admitted when not 

6 denied in the responsive pleading. 

7 An abundance of authority supports that basic and fundamental principle of 

8 pleading. Quite obviously, Defendants vlaltons did not and could not respond 

9 to the Tribes' Motion. Under those circumstances, the well-pleaded averrrents 

10 contained in the Tribes' Motion for Judgment stand admitted. There is set 

11 forth below an abundance of authority supporting that proposition. 142/ 

12 

13 

14 
) ' 

15 

16 

17 

18. ,. 
i: 
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141/ T.R. Vol. I, !1ay 5, 1982, at pp. 244, et seq. 

Respecting the consequences of Defendants Waltons' failure to respond 
to the Tribes' ~1otion for Judg:rrent, reference is made to this authori­
tati ve declaration by the Court of Appeals for the Seventh Circuit: 

". • • plaintiffs allege in their petition that Cardilli possessed actual 
notice of the judgment. Respondents' failure to deny this allegation 
in their answer rm.1st be deerred an admission under Fed.R.Civ .P. 8 (d) •.•• " 
Shakman v. Derrocratic Organization of Cook County, et al. , 533 F. 2d 
344, 352 (CA 7, 1976), cert. den., 429 U.S. 858 (1976)-. 

From the same Circuit, these statements are taken: 

" ••• the complaint expressly charged defendant with violations •••. *** 
Failure to deny the violation alleged constituted an admission of facts 
alleged. *** In this state of the record, we cannot say the court erred 
in issuing the injunction ..•. " McComb v. Blue Star Auto Stores, 164 . 
F.2d 329, 331 (CA 7, 1947), cert. den., 332 U.S. 329 (1948). See, also, 1 

Iowa Beef Processors, Inc. v. Ama.lgama.ted Meat CUtters, etc. , 627 F. 2d 
853 (CA 8, 1980). 

On the subject of judgment on the pleadings, Mcx:>re states: 

"Under the orthodox rule, a :rrotion for judgment on the pleadings rm.1st be 
sustained by the undisputed facts appearing in all the pleadings, supple­
rrented by any facts of which the court will take judicial cognizance." 
2A Mcx:>re's Federal Practice, §12.15, at p. 2343. See, n1.1rrerous cases 
respecting :rrotions for judgment on the pleadings in 1980-81 Cumulative 
Supplerrent to i'bore' s Federal Practice, pp. 118, et seq. 

The purpose of Rule 12 (c) has been well stated in these terms: 

"The :rrotion for judgment on the pleadings under Rule 12 (c) has its his­
torical roots in cormon law practice, which permitted either party, at 
any point in the proceeding, to demur to his opponent's pleading and 
secure a dismissal or final judgment on the basis of the pleadings. 
The comron law demurrer could be used to search the record and raise 
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These Undisputable Facts Are Admitted 
By The Defendants Walton 

It is asserted -- it cannot be denied -- by the Tribes in their Motion 

for Judgment that: 

1. Title to Allotment 2371, now occupied by the Defendants 

Waltons, passed out of Indian 0\mership on March 31, 1921, 

and was acquired by the non-Indian Wharns. 

142/ (cont' d) 

procedural defects, or it could be employed to resolve the substantive 
merits of the controversy as disclosed on the face of the pleadings. 
In contrast, the Rule 12 (c) judgment on the pleadings procedure 
primarily is addressed to the latter function of disposing of cases on 
the basis of the underlying substantive rneri ts of the claims and defenses 
as revealed in the formal pleadings. " Vol. 5, Federal Practice And 
Procedure, Wright, §1367, "Judgment on the Pleadings--In General, 11 

at p. 685. See, also, 1980 Pocket Part, §1367, at pp. 195, et ~· 

Courts of Equity will apply the principle where, as here, 

11 
• • • the defendant admits all well-pleaded allegations of the bill, 

including the inadequacy of the legal remedy. " 

27 Arn.Jur.2d §194, Equity, at p. 748. 

It has been stated that: 

11The general rules of equity pleading relating to the necessity of 
an answer or other defensive pleading and its functions, use, and 
sufficiency are, of course, applicable in injunction suits. After 
an answer has been filed in a suit for an injunction, every matter 
in the complaint or bill which the defendant has failed to answer, 
which he could have answered directly, is to be presumed against 
him; and the court will consider only those parts which are respon­
sive to the complaint or bill. 11 See, 42 Arn.Jur.2d §276, at p. 1070. 

It has also been authoritatively stated that: 

11 
••• _admissions may arise by implication from a party's failure to 

plead or from his failure to deny. If the law requires him to file 
a pleading responsive to that of his adversary and he neglects or 
fails 'to do so, he may be taken as admitting the cause of action 
or defense, as the case may be, stated in his adversary's pleading. 

*** 

31 .• 

"It is an established rule of pleading that where in the pleading of 
one party there is a material ave:r:rrent which is traversable but which 
is not denied by the other party, it stands admitted for purposes of 
the suit. Hence, any well-pleaded ave:r:rrent of fact in the plaintiff's 
declaration, petition, or cauplaint which is not expressly denied in 
the pleading or answer must be taken as true for the purposes of the 
action. 11 61A Arn.Jur.2d §175, Pleading, at p. 175. 
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2. Former Colville Allotment 894 passed out of Indian owner-

ship on May 5, 1923, and title vested in the ~'/hams on that 

date. 

3. Title to former Colville Allotment 525 passed out of 

Indian ownership on August 10, 1925, and title vested in 

the non-Indian vfuarns. 

4. The non-Indian Wharns, for a period of 20 years, did not 

intend to appropriate and take the rights to the use of 

water in No Name Creek away from the Tirnentwa family, located 

downstream from the fonner allotments now occupied by the 

Defendants, which were originally acquired by the non-Indian 

Whams. 

As stated, throughout the 20-year-period, when the Tiroentwa family 

occupied Colville Allotments 901 and 903, there was never "any time" when the 

Tiroentwas were deprived of water to irrigate their lands fran No Name Creek 

due to any interference from the Wharns, who occupied the property upstream 

from the Tiroentwa family. 143/ 

Mary Ann Timentwa, on cross-examination, responded to an inquiry as to 

the number of acres irrigated in Colville Allotments 901 and 903 downstream 

from the former allotrrents now occupied by the Defendants vialtons, and stated: 

The irrigated area [under the Colville Irrigation 
Project now in operation, Allotments 901 and 903] 
is alm::>st precisely the same area that was irri­
gated by the Tiroentwas. 144/ 

During the trial on the merits, the Tribes' Civil Engineer testified that: 

There are 30.4 acres of irrigated land on Allot­
ment 901. 145/ 

It is of ut:rrost importance that, at the May 5, 1982 hearing, there was 

further reviewed the fact that the Col ville Tiroentwa family utilized all of 

29 ,; 143/ T.R. Vol. II, May 6, 1982, at p. 324, lns. 17-24. 
1: 

30, · 144/ Ibid., at pp. 497-98, testirrony of Thomas Hichael Watson, Civil 
Engineer/Hydrologist for the Colville Confederated Tribes. 

31 

32 
145/ Ibid., at p. 484, lns. 22-23. 
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the flow of No Name Creek for a period of 20 years after the non-Indian \Vharns 

purchased the properties: 

Q. I see. ~mat are you designating as Tribal 
vla.ter, .Mr. Watson? 

A. 'Ihe natural flow of No Name Creek that in the 
1920's and 1930's, was used by the Timentwas in 
Allotments 901 and 903 for a substantial area of 
irrigation. 

Q. That is when you say we had about a half second 
foot of water flawing in the creek? 

A. 'Ihe USGS Survey records in 1972, show that 
there was • 50 cubic foot per second in No Name 
Creek as it crossed the Walton property. 

Q. And the Timentwas were using the totality of 
that water, correct? 

A. 'Ihe Timentwas were using a substantial portion 
of that water based on :rey own personal investigation 
of the system, the remnants of \vhich --

A. You can just answer that yes or no. *** 

*** 
Q. *** Mr. Watson, wasn't it your testirrony that 
the Timentwas were using substantially all that 
water? 

A. The Timentwas were using rrost of the natural 
flow of No Name Creek at that time. 

Q. Thank you. It was also your testirrony that 
from the half second foot rill irrigation, it would 
be possible to irrigate approximately 30 to 40 acres; 
is that correct? 

A. That's correct. 

Q. So that in effect during the '30 1 s and '40's 
anyl:xx:iy using reasonable diligence, the maximum 
arrount that they v;ould be able to put under irriga­
tion would be 30 to 40 acres, isn't that correct? 

A.' It is correct that the full beneficial use of 
water at that time could not have extended to rrore 
than 30 to 40 acres. 

Q. Fine. 

A. The physical supply of water was insufficient 
to irrigate more land. 

Q. What made it possible to irrigate rrore land 
than 30 to 40 acres? Was it the advent of electric 
power into the valley? 
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A. No. It v7as the developnent of the Colville 
wells. 146/ 

There was thus established and reaffinned that, for a period of 20 years after 

t."'le la..'"lds passed out of the Col ville allottees 1 ownership, the non-Indian 

Wharns did not appropriate rights to the use of water in No Narre Creek. 

lack Of Intention To Appropriate For 20 Years; 
Lack Of Appropriation Of Any Specified Quantity 
In Regard To Any Particular land Defeat Any 
Claim Of Due Diligence By Defendants ~'Val tons, 
As Required By Court Of Appeals 

Absent an intention to appropriate, it is an impossibility to initiate an 

appropriation. As stated in the Big Bend Transit decision: 

Appropriation of water consists of an intention 
to appropriate followed by reasonable diligence 
in applying the water to a beneficial use. 147/ 

Since the inceptive rrorrent of the doctrine of prior appropriation in the 

State of v~ashington, the need for "an intent" to appropriate has always been 

considered a prime requisite. 148/ 

146/ Ibid., at p. 471, lns. 5-20; p. 472, lns. 3-25; p. 473, ln. 1. 

147/ United States v. Big Bend Transit Co., 42 F.Supp. 459, 468 (U.S.D.C. 
E.D. Wash. 1941). 

In 78 Am.Jur .2d 321, at p. 759, under the heading "Elements, requisites, 
and mode of appropriation," this statement is made: 

"It is generally held that to constitute a valid appropriation of water 
there must be a bona fide intent to apply it to some beneficial use." 

In 93 C.J.S., §175, at p. 923, "Intent as to Use of Water," it is 
declared that: 

"The intention of the appropriator is an important factor in determ:in­
ing the validity of an appropriation; the appropriation, in order to 
be effective, must be made with a genuine present design or intention 
to apply the water to some imnediate beneficial use, or in the present 
bona fide contemplation of a future application of it to such a use 

" 

148/ Ellis v. Porreroy Irrp. Co., 1 Wash. 572, 21 Pac. 27 (1889). There, 
it is stated that: 

"Appropriation, as herein used, may be defined as t.'he intent to take, 
accompanied by some open, physical derronstration of such intent, and 
for some valuable use." Ibid., at p. 29. (Emphasis supplied). 

In Offield v. Ish, 21 Wash. 277, 57 Pac. 809 (1899), this statement 
is made: 
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1 More than a quarter of a century elapsed between the time title passed out 

2 of Indian ownership and an intention to appropriate water rights in No Name 

3 Creek was first formulated on the stream by the Waltons. That protracted per-

4 icxi is far in excess of th~ time during vvhich water could have been applied 

5 with "reasonable diligence, 11 as required by the Court of Appeals. The authori-

6 ties cited below IDuld limit reasonable diligence under the circumstances here 

7 to one year after title passed from Col ville allottees to the non-Indian Whams. 
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INCONSISTENCIES I CONTRADICI'IONS I CONJECI'URE I SPECUlATION, 
AND OI'HER DATA lACKING EVIDENTIARY STAWS, PERVADE AIL ASPECI'S 

OF DEFENDANTS' CI.All-1ED IRRIGABLE AND IRRIGATED ACREAGE 

It is elerrental that this Court is required to ". • • find the facts 

specially and state separately its conclusions of law thereon .••• " 149/ 

Equally elemental is the fact that those findings Iffilst be predicated upon 

"substantial evidence." 150/ From the same source, it is declared: 

148/ (cont 'd) 

149/ 

150/ 

"Appropriation of water consists in the intention acconpanied by 
reasonable diligence to use the water for the purposes originally 
contemplated at the time of its diversion. 11 Ibid., at p. 810. 
(Emphasis supplied) . --

See, also, I.Dngmire v. Smith, et al., 26 Wash. 439, 67 Pac. 246 (1901). 

In State ex rel. Ham. • • v. SUperior Court of Grant County, et al. , 
70 Wash. 442, 126 Pac. 945, 952 (1912), this statement, quotingfrorn 
the laws of the State of Washington, is made: 

" 'Any person. • . desiring to appropriate water Iffilst _post a notice in 
writing in a conspicuous place at the _point of intended storage or 
diversion •••. '" 

The need for intention, as evidenced by the _posting of a notice of 
the "intended" act of appropriation, was a requisite to initiating 
an apJ?ropriative right. 

See, Sander, et al., v. Bull, et al., 76 Wash. 1, 135 Pac. 489 (1913), 
where the neea-for the intent to appropriate is likev1ise stressed. 

In Re Waters of Doan Creek, 125 Wash. 14, 215 Pac. 343 (1923), 
summarizes in detail the need for an intention coupled with action 
to complete an appropriation. 

Rule 52 (a), Federal Rules of Civil Procedure. 

Qraha Indian Tribe v. Hilson, 575 F. 2d 620, 639 (CA 8, 1978) . 
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1 ~-Je hold the evidence too conjectural and the 
ult.ima.te conclusion reached too speculative to 

2 sustain the defendants' burden of proof. . . . 151/ 

3 All of the evidence offered by the Defendants ~·laltons can be categorized 

4 as being too speculative, too conjectural and too contradictory to constitute 

5 a basis for findings. 

6 At the outset, in regard to the claims of the Defendants Waltons for 

7 water, it is essential to establish the fact that Wilson Walton, vlho acquired 

8 the property approx.ima.tely a quarter of a century after the lands had passed 

9 out of Indian ownership, did not himself believe that he had a right to the 
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use of water by reason of the acquisition of the property. This colloquy is 

important: 

Q. ltr. Walton, when you purchased the property, 
did anyone tell you that you had a water right? 

A. No. 

Q. Did the Colville Confederated Tribes or the 
federal governrrent or anyone acting in any kind 
of official capacity for those two entities, 
did they tell you that you had a water rig."lt of 
any kind? 

A. None whatsoever. 152/ 

Believing that he was without a water right, Wilson Walton, as this 

COurt found, 

IIrmediately after purchasing the land in 1948, 
Walton applied to the State for a pe:rrnit to divert 
3 cu. ft. per second fran the creek to irrigate 
75 acres. Pursuant to this application the state 
in 1950 issued Walton a certificate of water right 
to irrigate 65 acres by diverting 1 cu. ft. per 
second. This certificate was granted 'subject to 
existing rights.' 153/ 

In its June 6, 1980 Opinion, which was withdrawn, the COurt of Appeals 

declared: 

Ibid., at p. 649. 

T.R. Vol. XI, April 14, 1978, at p. 2168, lns. 5-12. 
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•.• the earliest diversion of vm.ter for his land 
was made by his grantor between 1942 and 1948. 154/ 

Contradictions dispel any verity that might be attributed to Defendants' non-

evidence respecting their alleged irrigated and irrigable land. For exarrple, 

Wilson Walton testified that Field No. 7, appearing on Defendants' Exhibit xxxx: 

(set forth at page 54, infra), contained 40 acres and was all irrigated. 155/ 

Mr. Walton ImlSt not be permitted to make misstatements, as he has undertaken to 

do. In the first proceeding respecting the land in Field No. 7, he declared 

that the land was not irrigated. A copy of Defendants' Exhibit T-W appears at 

page 55, infra. The Exhibit was offered in evidence by Defendants and they 

now seek to contradict it. In that regard, see, page 18, lines 9-12, above. 

In the original proceedings, Wilson Walton testified, as disclosed on 

Waltons' Exhibit T-W, Plate No. IX here, on page 55, infra, that ten (10) acres. 

of land were irrigated in the northeast portion of former Allotment 525. 

Contrary to that evidence, Boyd Walton, on May 6, 1982, offered into evidence 

Waltons' Exhibit SSSS, shov-ling that there was no land irrigated in the north-

!: east portion of fonrer Allotment 525. 156/ Defendants' Exhibit SSSS is Plate 

, No. X here and appears at page 56, infra. 

By way of further contradiction on the part of the Wal tons respecting 

the conjectured use of water, reference is rrade to Defendants Exhibit PPPP, 

offered into the record on May 5, 1982, by Boyd Walton. Defendants' Ex.lllbit 

PPPP is Plate No. XI here and appears on page 57, infra. It is to be observed 

that, alth:mgh ~"lilson Walton, on August 9, 1982, testified that Field No. 7 

was irrigated, Boyd Walton testified, on Defendants Exhibit PPPP, that Field 

No. 7 was not irrigated. 

Evidencing the striking disregard for any degree of accuracy, it is to 

be noted that Boyd Walton testified that, in 1949, lands were irrigated in 
27 il 

1: 
! 

28 
11 154/ See, June 6, 1980 Opinion, Court of Appeals for the Ninth Circuit, at 

29 note 17. ;: 

30 

31 

:i 
i i 155/ Transcript of Record, August 9, 1982, at p. 78 .. 
il 
II 
! i 156/ Ibid. 
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PLATE NO. VIII 
page 54 

WALTON EXHIBIT XXXX 
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WALTON EXHIBIT T-W 
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tract 894, as set forth in Defendants' Exhibit SSSS, Plate No. X here, at 

page 56, supra. However, Boyd Walton testified. that, in 1950, as disclosed 

by Defendants' Exhibit RRRR, Plate No. XII here (appearing on the following 

page) , the lands in tract 894 were not irrigated. 

It is abundantly manifest that not only did the Defendants Y.7altons avoid 

testifying or offering evidence as to the 11arrount 11 of water diverted and 

applied to their 'i.vater-logged premises, as required by the Court of Appeals, 

but the Defendants likewise systematical! y avoided being accurate in regard 

to the 11 irrigated and irrigable lands, 11 which were saturated to such a point 

that it is impossible to detennine which of the water-logged lands have had 

water applied to them and which of the water-logged lands have not had water 

applied to them. 

The dilemna, stemning from the inability of the Waltons themselves to 

know what lands were irrigated and what lands "Were water-logged, derronstrates 

sophistry, conjecture and speculation involved in regard to Defendants' claims. 

This colloquy between counsel for the Defendants Waltons and Mr. Bennett of 

the Soil Conservation Service conclusively demonstrates that it is irrlpJssible 

to make a finding in regard to either the irrigable or irrigated lands, for 

which Defendants \val tons are claiming water- fran No Name Creek: 

[CCXJNSEL FOR DEFENDANTS]: All right, [Mr. Bennett,] 
and did you assist him [Boyd Y.lalton] in arriving at 
same acreages in connection with his irrigated fields? 

[MR. BENNEIT] : Mr. Walton delineated on an aerial 
photo 8 11 to the mile, the areas that he was irrigating. 
I went out on his farm at a later date to see if I 
could authenticate these. In a few of them, because 
of the time of the year, I could not tell the exact 
boundaries of the irrigation system because they were 
a line drawn through a field and I couldn't tell the 
difference in the irrigation, many times because of 
sub-irrigation being the reason. The crops were very 
similar. 157 I 

As will be observed, Mr. Bennett, 'i.>Jh.O purportedly determined the acreages 

for the Defendants Waltons, stated: 

31 i' 157/ T.R. Vol. XI, April 14, 1978, at p. 2199, lns. 3-12. 
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. • . I could not tell the exact boundaries of the 
irrigation system because they were a line drawn 
through a field and I couldn't tell the difference 
in the irrigation many times because of sub­
irrigation being the reason. 158/ 

An attempt was made by the Colville Confederated Tribes to obtain the aerial 

photograph referred to by .f\1r. Bennett. 

When derncmd was made for the aerial photograph, upon which are lands for 

which water rights are being clairred by Defendants Waltons, this Court denied 

the Tribes the right to examine the basic document upon which the acreage was 

detemined. 159/ To the Tribes' request, the Court entered this ruling: 

"Well, I'm going to deny your request." 160/ Thus it is that the Tribes were 

effectively denied the right to examine the obviously highly questionable, 

purely conjectural acreages tendered by Defendants Waltons in support of their 

claims. It would be a rank injustice, under those circumstances, to use the 

data offered by the Defendants, while sinrultaneously denying an opportunity for! 

proper examination of the data relied upon and effectively denying the Tribes 

the opportunity to cross-examine with regard to the Walton acreages. 

On that background, the Colville Confederated Tribes propose the 

following Findings of Fact and Conclusions of Law. 

FINDINGS OF FACT 

Surface Flow Of No Name Creek 

Finding No. 1: In a state of nature, No Name Creek was a perennial 

stream rising on Colville Allotment 892. 161/ From its point of origin,. No 

Name Creek proceeded southward entering Defendants \•Jal tons' northem fonner 

Allotrrent 525 and entered fonner Allotrrents 2371 and 894. 162/ 

158/ Ibid. 

159/ Ibid., at p. 2205, ln. 25; p. 2206, lns. l-21. 

160/ Ibid. 

161/ See, Plate No. I, at p. 21, supra; Colville Confederated Tribes v. 
Walton, 460 F.Supp. 1320, 1324 (U.S.D.C. E.D. Wash. 1978). 

162/ See, Plate No. I, at p. 21, supra. 
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Finding No. 2: No Name Creek leaves Walton Allotment 894 and enters 

Colville Allotments 901 and 903. Having traversed trose allotments, No Name 

Creek then traverses tribal land, at which point it enters Orrak Lake. 

Finding No. 3: No Name Creek, as described atove, rises and flows its 

entire length within the Colville Indian Reservation. 

Finding No. 4: Colville Allobuents 901 and 903, located inmediately 

downstream from Defendants Waltons property, had been irrigated for rrore than 

a quarter of a century before purchased by the Defendants Wa1tons. 

Finding No. 5: Extensive testirrony was offered by Defendants Waltons' 

witness Charles D. Harrpton, who was personally acquainted with the irrigation 

on Colville Allot:Iren.ts 901 and 903 from "about 1920." 163/ For a period in 

excess of eight (8) years, Defendants' witness Harrpton was intimately 

acquainted with the water use on Colville Allotments 901 and 903, testifying 

that, during that period, there were from 30 to 40 acres of land being 

irrigated. 

Finding No. 6: Colville Allotments 901 and 903 were owned by the Col-

ville T:imentwa family at all times down to date. 164/ For a period of 20 

years, the T.imentwa family operated an irrigation system using No Name Creek 

water to irrigate 30 or 40 acres of land in Allotments 901 and 903. That land 

produced three (3) cuttings of alfalfa each irrigation season and, after the 

third cutting, the T:imentwas pastured their livestock. During this long 

period of tine, antecedent to the acquisition of the fo:rrrer allotments by the 

Defendants Waltons, the T.imentwas operated an orchard, gardens and bush-
' 

berries. 165/ In great and specific detail, Mary Arm T:imentwa, who did the 

actual irrigating of the lands in Allotments 901 and 903, described the system 

163/ 

164/ 

Testirrony of Charles D. Harrpton, Vol. X, p. 2060, ln. 21; p. 2062, ln. 23. 

Testirrony of Berry Arm T:imentwa Sarrpson, Vol. II, p. 330, lns. 1-20 -
p. 331, lns. 1-20; pp. 316-25; p. 343, ln. 1 - p. 344, ln. 2. 

165/ Ibid., at p. 320, lns. 13-22. 
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utilized in the early 1920s through the early 1940s, long prior to the time 

when Defendants Waltons occupied their property. 166/ 

Finding No. 7: The natural flow of No Name Creek in the early 1920s, 

when the Timentwa family was operating the 40 acres on Colville Allotments 901 

and 903, was approximately one-half ( .5) cubic foot per second, which quantity 

of water sufficied to meet the water requirements for the 40 acres of land 

operated by the Timentwas. 167/ 

Finding No. 8: Throughout the entire period when the Col ville Tirrentwa 

family fanned Allotments 901 and 903, the non-Indian Wham family, who first 

acquired the lands, did not intend to appropriate and did not at any time 

interfere with the approximately one-half (.5) second foot of water, the 

natural flow of No Name Creek, or prevent the flow from reaching Allotments 

901 and 903. 168/ Rather than interfering with the utilization by the 

Colville Timentwa family of the full natural flow of No Name Creek, the non-

Indian Wharns -were friends of the Timentwas and assisted them in tilling the 

land and developing the irrigation on that land. 169/ 

Finding No. 9: It is found as a fact that title to Colville Allotment 

2371 was acquired by the non-Indian Wharns on March 31, 1921; Allotment 894 was 

acquired by the non-Indian Wharns fran the Colville allottees on May 5, 1923; 

and title to Colville Allotment 525 passed out of Indian ownership on August 

10, 1925, and vested in the non-Indian Wharns. 170/ 

25 166/ Ibid., at pp. 319, et seq. 

26 

27 

28 

29 

30 

31 

32 

I 

Test.irrony of Thorras Michael Watson, Vol. III, p. 579, lns. 6 - p. 581, 
ln. 19; Vol. VI, p. 1176, ln. 15 - p. 1183, ln. 23. See, pp. 49, et 
seq., supra, test.irrony of Mary Ann Timentwa Sanpson; colloquy between 
counsel for Defendants and Colville witness Thorras M. Watson. 

168/ T.R. Vol. II, February 8, 1978, p. 324, lns. 8-24. 

', 169/ Ibid., at p. 326. 

l 
I 
l' 

I 

170/ See, pp. 47, et seq., supra. See, Colville Confederated Tribes v. 
Walton, 460 F.Supp. 1320, 1334 (U.S.D.C. E.D. Wash. 1978). 
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1 Finding No. 10: This Court reaffinns its earlier finding that, prior to 

2 the ti:rre when the Col ville allottees transferred their lands to the non-Indian 

3 Wharns, who held title to the lands for approximately 20 years, the Colville 

4 allottees had not used any water from No Name Creek. 

5 
Finding No. 11: The non-Indian Whams appear to have used significant 

6 
quantities of water to irrigate their gardens and possibly sorre few fruit trees. 

7 
There is no evidence in the record as to the quantity of water used by the non-

8 
: Indian Wharns. What is found, however, is that there was no intent derronstrated 

9 
i by the non-Indian Wharns to establish a designed project that would evidence an 

10 
· intent to appropriate rights to the use of water from No Name Creek. The Wharns 

11 
and their irrmediate successors, who owned the land until 1946, did not attempt 

12 
to appropriate any No Name Creek rights to water. 

13 

14 Finding No. 12: This Court finds no intent to appropriate rights to the 

15 use of water by the non-Indian Whams of the character that would give rise to 

16 a water right under the laws respecting appropriation. In that connection, 

17 reference is :rrade to the fact that, in 1917, prior to the acquisition by the 

18 ; non-Indian Wharns in the early 1920s of the lands now occupied by the Defendants 

19 ; . Waltons, the state law required filing with the state before diverting and 

20 

21 

22 

23 

It 
i ; appropriating water. There was no evidence of an atterrpt to comply with state 
p 
t! 
1 law by the non-Indian Wharns or their imnediate successors. 

I 
Finding No. 13: In the early 1940s, the Court finds that the non-Indian 

' · Wharns sold their land to another non-Indian, who did not use No Name Creek 1' 
24 ! 

water, and who sold the lands to an Indian who was not a member of the Col ville 
25 

26 

27 

28 

29 

30 

31 

32 

I 
1' ,. 

1 

j: 
jl 

Confederated Tribes, who :rray have diverted sorre unknown quantity of water. 171/ 

Finding No. 14: In July of 1948, the Defendants Waltons acquired the 

property that they now occupy. Though the quantity of water diverted and used 

is undisclosed, there is some evidence that a srrall acreage of land in the 

171/ Ibid., at p. 1324. 
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1 upper reaches of former Colville Allotment 525 had been irrigated by the 

2 immediate predecessor of Defendants Hal tons. There appears to have been 

3 1 approximately 12 acres of land irrigated from a spring that was not part of No 

!· 
4 ' Name Creek. The rema.ining 20 acres might have been located in the northeast 

5 , . corner of Allotment 525, but the evidence offered by the Defendants Waltons is 
•I 

6 l: d. 1 2/ l · contra 1ctory. __]_ 
' !: 

7 i• 
l Finding No. 15: The evidence supr:orts the finding that Defendants Waltons 

8 

9 

10 

11 

12 

13 

14 

15 

16 

did not believe that they acquired any rights to the use of water in No Narne 

Creek when the property was purchased. The evidence discloses that Defendants 

Wal tons were not told by anyone that they did acquire a right to the use of 

water. Thus confronted, as .this Court earlier found, the Defendants Waltons 

i.nmediately filed to make an appropriation pursuant to state law in August 1948.1 

In 1950, a water rights certificate was issued to Wilson Walton for one (1) 

cubic foot of water for use on 65 acres of land. 173/ 

Finding No. 16: As distinguished from the hUJ:lE!le approach of the non-

17 Indian Whams to the Colvilles, Defendants ~'Valtons irnmediately created conflicts 

18 with the Colville Confederated Tribes. The evidence discloses that Defendants 

19 Waltons not only rronor:olized the entire flow of No Narne Creek, but likewise 

20 r:olluted the stream causing the Tribes irreparable and continuing darna.ge. The 

21 conflict with the non-Indian Defendants is continuing due to the rronor:olization 

22 by the Defendants of the flow of No Narne Creek and the pollution of it in dis-

23 regard of the water rights and needs of the Colvilles. The Defendants Waltons 

24 completely dry up No Narne Creek causing the Tribes continuing, irreparable 

25 j, darrage. The; r:ollution of the stream by Defendants Waltons has made it 

Jl 26 irnp::)ssible for the Tribes to maintain Qnache lodge, which was established by 

27 

28 

/i 

j: :1 _______ _ 
li 

l: 
l ~ 

29 li 172/ 11- See, pp. 51, et seq., supra. 

30 

31 

[i 173/ 

I 

Colville Confederated Tribes v. Walton, 460 F.Supp. 1320, 1334-35 
(U.S.D.C. E.D. Wash. 1978). 
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the Colvilles for the purpose of maintaining a recreational center at Omak 

I.ake. 174/ 

Finding No. 17: Pollution created by the Defendants Waltons destroyed 

the eggs that had been planted in l\To Narre Creek for the purp:>se of propagating 

the Lahontan CUtthroat Trout, planted in O:nak Lake in 1968 by the Colville 

Confederated Tribes. The continued pollution and rronopolization of the waters 

of No Name Creek by the Defendants Waltons, in clear disregard of the rights 

of the Colville Confederated Tribes, not only has generated serious conflicts 

between the Defendants "tvaltons and the Tribes, but likewise annually threatens 

the Lahontan CUtthroat Trout that migrate up No Name Creek for spawning. 175/ 

Finding No. 18: At all ti.nes relevant here, the lands within fo:rmer 

Colville Allotments 894, 2371 and 525 are saturated and waterlogged to a point 

14 thC!.t renders them non-irrigable. The physical phenomenon creating the high 
i 

j! 
15 1 water table and resulting in pending on the surface of large quantities of 

16 water at all ti.nes within the Walton properties is geological fo:rrnations 

17 that make it impossible to drain the lands of the Defend.ants and make them 

18 irrigable. At the extreme south end of the Walton properties, the groundwater 

19 is impounded by granitic bedrock that rises upon land surface. At that point, 
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28 
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• 1 ~ 
li 
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li 

II 
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jl 
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II 
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all of the groundwaters in the No Narre Creek basin surface in the area of 

the Defendants Waltons' property. The lands, rroreover, are very poorly per-

meable, with the result that the water table is at or above the surface of 

the land. Wells that have been drilled on the Walton property disclose that 

the groundwater levels are above the land surface, thus explaining roth the 

174/ 

175/ 

Testirrony of Mel Tonasket, Vol. II, p. 212, ln. 9 - p. 215, ln. 25; 
p. 251, ln. 12 - p. 253, ln. 7; p. 222, ln. 21 - p. 223, ln. 8; 
p. 222, lns. 17, et seq.; p. 224; pp. 225-29, ln. 8. See, Colville 
Exhibit No. 2-13.--

Testirrony of Dr. David Koch, Vol. VIII, p. 1692, ln. 19 - p. 1693, 
ln. 18; p. 1720, ln. 17- p. 1721, ln. 2; p. 1687, ln. l- p. 1688, 
ln. 7; pp. 1691, et seq. See, testirrony of Mel Tonasket, Vol. II, 
p. 125, lns. 15-25; p:-258, ln. 9 - p. 259, ln. 22; testircony of 
Charles P. Corke, p. 354, ln. 25 - p. 355, ln. 4. 
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1 watterlogging of the Walton lands and the p::mding of water on the surface. 176/ 
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Finding No. 19: Each of the separate, former Allotrrents, 2371, 894 and 

525, presents different factual circumstances with legal consequences flowing 

from them: 

A. Fonner Allotrrent No. 2371. Title to Allotment 2371 passed 

out of Colville Indian ownership on March 21, 1921, and beca:rre 

vested in the non-Indian Wharns. The land in that allotment is 

waterlogged and water cannot be applied beneficially to it. 

There was no evidence in the record offered by the Defendants 

Waltons that any of the lands in fanner Allotment 2371 had 

been irrigated prior to 1974. A period of 43 years had elapsed 

before there was any effort to irrigate those lands and the · 

evidence discloses that water cannot be beneficially applied to 

them due to their water-logged characteristics. 

B. Fonner Allotment No. 894. Title to Allotment 894 passed 

out of Indian ownership and became vested in the non-Indian 

Whams on August 25, 1925. None of Allotment 894 was irrigated 

and there was no intention to irrigate the land until August 

of 1948, when a filing was rrade by the Defendants Waltons with 

the State of Washington. 

(1) A small tract of wetland, totalling approxirrately 12 

acres of land, was irrigated from a spring in 1948. There is 

no evidence as to the quantity of water applied to. the 12 acres 

of land. It is clear that land, which was irrigated by reason 

of the high water table, was saturated and water could not be 

beneficially applied to it. 

See, pp. 25, et ~-, supra. See, Plate No. II, "General Distribution 
Of AqUifer And Non-AqUifer Materials," at p. 26, supra. Plate No. III, 
at p. 28, supra, is a cross-section of the Walton property disclosing 
the high water table an:l graphically displaying the reason for the 
waterlogging of rrost of the lands of the Defendants Waltons. 
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( 2) There is no evidence in the record as to the quantity 

of water actually diverted and applied to a beneficial use on 

former Allotment 894. 

C. Former Allotment No. 525. Title to former Allotrrent 525 

passed out of Indian ownership on August 10, 1925, and vested 

in the non-Indian Wharns. A large preponderance of the lands 

in fonner Allotment 525 is non-irrigable by reason of the high 

water table. Such small areas of land that might be irrigated 

during certain periods of the year would not have a full water 

requirem:mt. 

There is no substantial evidence in the record as to the 

. arrount of water diverted and beneficially applied on forrcer 

Allotment 525. 

Finding No. 20: Defendants Waltons did not pump and use groundwater from 

the No Narre Creek Groundwater Basin until mid-sl.li'Cl'rer, 1975. That groundwater 

was pumped from a well situated immediately south of the south line of Colville 

Allotrrent 892. It is evident that Defendants Waltons are pumping groundwater 

out from under Colville Allotrrent 892. The first groundwater was used by the 

Defendants Waltons a half century -- 50 years -- after Allotrrent 525 had passed 

out of Indian ownership. 

Finding No. 21: There is no evidence in the record as to the "arrount" of 

groundwater pumped by Defendants Waltons after 1975 that was applied to a bene- • 

ficial use. There is no evidence as to the place where the groundwaters that 

had been pumped were applied or whether the waters were applied to irrigable 

lands. 

Seizure Of Colville Pumped Waters By Defendants Waltons 

Finding No. 22: The Colville Confederated Tribes, prior to the time when 

Defendants vlaltons drilled their well in 1975, corrmenced the construction of 

an irrigation system to irrigate lands in Colville Allotnents 892 and 526. By 

that irrigation system, the Tribes likewise intended to augment the water 
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1 supply for Colville Alloi:J:rents 901 and 903 and to provide water for the Colville 

2 lahontan Cutthroat Trout Fishery. 

3 
Finding No. 23: Wells were drilled on Allotrrents 892 and 526. Water 

4 
• was pUJ:rg?ed from the Colville wells to irrigate lands on Allotments 892 and 526. 

5 

6 Finding No. 24: Water was likewise pUJ:rg?ed from the wells on Alloi:J:rents 

7 892 and 526 and released into the natural channel of No Name Creek for use on 

8 Alloi:J:rents 901 and 903 and for use in the Colville lahontan Cutthroat Trout 

9 Fishery, all of which are located downstream from the lands of Defendants 

10 Waltons. 

11 i 

12 

13 

Finding No. 25: The Colville Confederated Tribes used the natural channell 
i 

14 

15 

16 

of No Name Creek to deliver the water pUJ:rg?ed from the Col ville wells to augment i 
the supply of water for Colville Allobnents 901 and 903 and to augment the 

. water in No Name Creek for the Colville lahontan Cutthroat Trout Fishery. 

Finding No. 26: The water levels in the No Name Creek Groundwater Basin, 

17 out of which the Tribes pUJ:rg?ed water for use on Colville Allotments 892, 526, 

18 901 and 903 ·and for the lahontan Cutthroat Trout Fishery, would not naturally 

19 enter the surface flow of No Name Creek. It is found that the water v.uuld not 

20 naturally be in the stream and available for use by the Defendants Wal tons 

21 were it not pUJ:rg?ed into the stream by the Colville Confederated Tribes. 
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Finding No. 27: By adding to and mingling with the natural flow of No 

Name Creek, the Col ville Confederated Tribes to their benefit have been able 

greatly to increase the irrigated acreages on Allotments 901 and 903. The only 

m=ans of delivering that water to Allotrrents 901 and 903 is the natural channel 1 

of No Name Creek. 

Finding No. 28: It would be irrq;:ossible to maintain the Colville lahontan 

Cutthroat Trout Fishery were it not for the water pUJ:rg?ed into the natural 

channel of No Name Creek and delivered down that stream to the fishery by the 

Colville Confederated Tribes. 
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1 Finding No. 29: It is admitted by all parties that the Defendants Waltons 

2 :have consistently taken and diverted the water pumped into No Nane Creek or 

3 large quantities of it for their own benefit and use. By that conduct, the 

4 Defendants Waltons have in the past and are at the present time causing the 

5 Colville Confede:rated Tribes irreparable and continuing damage. 

6 
Finding No. 30: This Court, in its July 19, 1979 Order, declared that 

7 
! ; the Defendants Waltons could not interfere with the delivery of pumped water 

8 

9 

10 

11 

12 

13 

14 

15 

:down No Nane Creek for use on Colville Allotrrents 901 and 903 and for the 

; lahontan CUtthroat Trout Fishery. In disregard of that Order, the Defendants 

i ~valtons have continued without right to divert and utilize the waters pumped 
i 
! 
; into the NJ Nane Creek channel by the Colville Confederated Tribes, all as 

found above. 

Special And. Separate Findings 

Finding No. 31: Although there is no evidence in the record upon which 

16 findings can be made respecting the rights to the use of water clained by the 

17 Defendants Waltons on forrrer Allotments 2371, 894 and 525, the mandate of the 

18 Court of Appeals requires the allocation of water arrong Colville Allotments 892, 

19 901 and 903, and the irrigable acres, title to which resides in the Tribes and 

20 

21 

22 

23 

24 

25 

26 
ji 

27 !l 
I 

28 
I. 

29 !; 
li 

30 li 
:! 
II 

31 li 
321 

I 
l 

their members. That allocation oould be required even though the Defendants 

Wal tons are not entitled to any water. 

Finding No. 32: This Court finds, upon the evidence in the record as a 

whole and supported by administrative practices and based upon the law, which 

governs, that the apportionment of the short supply of water in No Name 

Creek cannot be properly conducted predicated upon the sole criterion of 

irrigable acreage. An effort to make an allocation on that basis oould result 

in a grave injustice arrong the Indian water users within the Colville Irriga­

tion Project, who are entitled to a just and equal share of the available water 

supply. 
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Finding No. 33: The Court finds that a:rrong the criteria, which must be 

considered in addition to irrigable acreage in making an allocation among the 

irrigable acres, are water supply, the area vlithin the drainage where it is 

available for use, the crops involved, the quantities of water actually re-

quired by the crops, the soil conditions, the methods of conveyances and 

related physical features, all of which require consideration in determining 

how the waters are to be allocated a:rrong the irrigable acres. It is equally 

important, in making an allocation, to ascertain the quantity of water that can 

be delivered under careful management and without wastage .. 177 I 

Finding No. 34: Accordingly, this Court finds that it is essential that 

the Court of Appeals amend its opinion to allow for a pro:t;er allocation of 

water based upon numerous factors, not only irrigable acreage. 

CONCilJSIONS OF LAW 

Conclusion No. 1: The burden of proof ·resided with Defendants Waltons 

pursuant to the mandate of the Court of Appeals: It is the obligation of the 

Defendants Waltons to offer evidence as to the quantity of water appropriated 

by the Col ville allottees antecedent to the transfer of their lands in the 

early 1920s to the non-Indian ~Ihams. 

Conclusion No. 2: This Court found, in its October 25, 1978 Opinion, 

that the Colville allottees had not used any water from No Narre Creek or 

elsewhere on former Allotments 2371, 894 and 525 or that any water had been 

beneficially applied to the lands in those allotments. 

Conclusion No. 3: The Col ville Confed.erated. Tribes are enti tied to have 

judgrrent entered for them against the Defendants Waltons predicated upon the 

opinion of the Court of Appeals that the Defendants are not enti tied to any 

rights to the use of water in No Narre Creek by reason of the nonexistence 

177/ See, "tea cup" theory at pp. 14, et seq., supra; see, pp. 19, et ~-, 
supra. 
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1 of water used by the Col ville allottees prior to the transfer of their property 

2 to non-Indians. 

3 

4 

5 

6 

7 

Conclusion No. 4: The burden of proof resides with the Defendants to 

prove by a preponderance of evidence the irrigable acreage to which water could 

be diverted and beneficially applied. The Defendants ~-Jaltons failed to offer 

any evidence upon which findings could be nade as to the number of irrigable 

acres to which No Name Creek water could be beneficially applied, either from 
8 ) 

: No Name Creek or from the groundwater basin of that stream. 
9 

10 Conclusion No. 5: The undisputed evidence is that Wal tons' lands, due to 

11 i geological phenomena and soil conditions, are subjected to a high water table, 

12 : resulting in the Defendants' lands being saturated and, in many places, having 
: ~­
)' 

13 i: water ponded on them. That fact renders the lands non-irrigable. Some lands 
i1 ,. 

14 might be irrigated for short periods of t:i.Ire. Defendants did not prove which 

15 

16 

17 

18 

19 

20 

21 

22 

lands could be irrigated for a short period of time or the arrount of water 

required for those lands. 

Conclusion No. 6: The Colville Confederated Tribes are entitled to judg-. 

! rnent in their favor declaring that Defendants VJaltons offered no evidence to 

prove the irrigable acres upon which No Name Creek water could be beneficially 

applied. 

Conclusion No. 7: The Defendants Waltons, pursuant to the remand of the 

23 Court of Appeals, were required to prove the "arrount" of water actually 

24 diverted and beneficially applied to irrigable lands. The Defendants failed 

25 to offer evidence on the subject either as to the "a:rrount" required or the 

26 quantity of water actually diverted and applied beneficially to any of their 

27 lands. 

28 

29 

30 

31 

32 

Conclusion :No. 8: Accordingly, the Colville Confederated Tribes are 

entitled to have judgrrent entered on the ground that the Defendants Waltons 

failed to prove the "arrount" of water diverted and applied to a beneficial use. 

The Defendants violated the remand of the Court of Appeals. 
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1 Conclusion No. 9: It is concluded as a matter of law that there has been 

2 a complete failure on the part of the Defendants vJaltons to prove any of the 

3 elements required to establish an appropriation of rights to the use of water 

4 in No Name Creek, either by the non-Indian Wharns, the predecessors in interest 
! 

5 ~ ; 
of the Waltons, or by the Defendants Waltons. Additionally, it is concluded as 

6 a matter of law that the Defendants Waltons failed totally to prove the diver-

7 sion and application of any "arrount" of water by the non-Indian Wharns, by 
i 
i 8 I' their successors in interest or by the Defendants Wal tons themselves. There-

9 

10 

11 

12 

13 

14 

15 ! 

16 

18 i 

19 

20 

21 

22 

23 

l 
! 

I 

fore, none of the elements of an appropriation has been established. 

Conclusion No. 10: The Colville Confederated Tribes proved conclusively 

, that the Col ville Timentwa fami.l y utilized all of the water of No Name Creek to 
I 
! 

irrigate the lands on Allotments 901 and 903. It was likewise proved conclu-

sively that, for a period in excess of 20 years, the non-Indian Wharns, who 

owned former Allotrren.ts 2371, 894 and 525 throughout the 20-year-period and who 

1 were the successors in interest of the Col ville allottees, did not intend to 

appropriate and did not appropriate any rights to the use of water in No Name 

Creek. 

Conclusion No. 11: There was no proo:g as to the quantity of water used 

by the non-Indian Wharns during the 20-year-period when they occupied the lands. , 

llccordingly, this Court declares, as a matter of law, that reasonable diligence, 

as required by the law and by the Court of Appeals, has not been proved by the 

Defendants Waltons as to the use of water by the non-Indian Wharns or by their 

24 , successors in interest or by the Defendants Waltons. 

25 
Conclusion No. 12: It is concluded as a matter of law that there has 

26 
been a complete failure to prove reasonable diligence in regard to the entire 

27 i 

28 

29 

30 

31 

32 

period of time since title passed out of the Colville allottees to non-Indians. 

It is clear beyond question, as a matter of law, that there has been a total 

failure to prove reasonable diligence in the diversion and application of \vater 

to a beneficial use, all as required by the Court of Appeals. 
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1: 

f! 
1 j I Conclusion No. 13: Judgment should be entered in favor of the Col ville 

li 

2 f! Confederated Tribes quieting their title in and to all of the rights to the 

3 I! use of water as against the Defendants Waltons. 

4 jl . 
5 

~~ Conclusion No. 14: It is likewise concluded, as a rratter of law, that 

1
j the Defendants Waltons have no right to divert and convert to their own use 

: 11 water purrped into the natural channel of !ikJ Narre Creek by the Colville 
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9 

10 

11 
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14 

15 

16 

17 
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24 

25 

26 

27 

28 

29 

30 

31 

32 

I Confederated Tribes for use on Colville Allotments 901 and 903 and for the 

I 

d 
II 
I 
I 

Colville Lahontan Cutthroat Trout Fishery. The Colville Confederated Tribes 

are entitled to an injunction against the Defendants Waltons for the violation 

of their right to use the channel of No Name Creek to deliver water to the 

above-mentioned allotlnents, for the fishery and for any other beneficial use. 

RESPECTFULLY SUBMITI'ED THIS 13 DAY OF SEPI'EMBER 1982. 

Suite 920 
818 18th Street, N.W. 
Washington, D.C. 20006 

(202) 466-3890 
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William H. Veeder /~ 
Attorney for "--
Col ville Confederated Tribes 
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