Uldaho Law
Digital Commons @ Uldaho Law

Bighorn Hedden-Nicely

4-21-1981

Trial Transcript, Vol. 43, Afternoon Session

Frontier Reporting Service

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/bighorn

Recommended Citation

Frontier Reporting Service, "Trial Transcript, Vol. 43, Afternoon Session” (1981). Bighorn. 73.
https://digitalcommons.law.uidaho.edu/bighorn/73

This Transcript is brought to you for free and open access by the Hedden-Nicely at Digital Commons @ Uldaho Law. It has been accepted for inclusion

in Bighorn by an authorized administrator of Digital Commons @ Uldaho Law. For more information, please contact annablaine@uidaho.edu.


https://digitalcommons.law.uidaho.edu?utm_source=digitalcommons.law.uidaho.edu%2Fbighorn%2F73&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/bighorn?utm_source=digitalcommons.law.uidaho.edu%2Fbighorn%2F73&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/hedden-nicely?utm_source=digitalcommons.law.uidaho.edu%2Fbighorn%2F73&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/bighorn?utm_source=digitalcommons.law.uidaho.edu%2Fbighorn%2F73&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/bighorn/73?utm_source=digitalcommons.law.uidaho.edu%2Fbighorn%2F73&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:annablaine@uidaho.edu

4 - ...l- - L] - _ Py - " - - ] - - -
] el - - r - r raw L= e ————wrir .ri..l..lllll-l-l..‘.llll.]u]ll_.l._.-ll..
v M - r a ...
. L | a  a P - a - - B, -

- - - -
.l.m.llrl l_l_.lll-...l-..l.,.....l i..l“-l..l![l:.i..ll.l - g cheprss e ....1 .-.“ - " - - = = r e - ar Wt ..ﬂ A
- o

T
R b - e A L TEEME 2 A

fase # 993
/50

File #

. e Y o - T -+ F La L my et L Emrn Wt et e —




f \ Y

N . . ay ~ 'Li"‘ gl -
ret l' .1:;l-* i a"lr".‘ :F":‘ri'\""";rwlﬂ“ 'i*
1 . f‘ L]

gy | g} mawee| D s e peeoy o N L 2\ IR0 ISV EV N TN ES N T

10
11
12
13
14
15
16
17

18

19
20

21

22
23

24

25

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT

WASHAKIE COUNTY, STATE OF WYOMING

IN RE:

)

)
THE GENERAL ADJUDICATION )
OF RIGHTS TO USE WATER )
IN THE BIG HORN RIVER' )
SYSTEM AND ALL OTHER )
SOURCES, STATE OF WYO- )
MING.

Civil No., 4993

VOLUME 43

Afternoon Session

Tuesgday, April 21, 198l
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THE SPECIAL MASTER: Please come to order.

MR. MEMBRINO: Your Honor, the Gévernment
calls as its next witness Robert Toedter.

THE SPECIAL MASTER: All right., Mr,
Toedter, will vou please stand up and railse your

right hand and be sworn.

ROBERT TOEDTER

being first duly sworn, was examined and testified as

follows, to wit:

DIRECT EXAMINATION
BY MR, MEMBRINO:
Would you please state your name,
My name 1s Robert J, Toedter.
And you address?
3909 Bluebird Street, Billings, Montana.

THE SPECIAL MASTER: What street?

THE WITNESS: Bluebird.
(By Mr, Membrino) What is your occupation,
Mr, Toedter?
It's an agricultural engineer.
And could you describe the educational background
you have leading to your occupation as an
agricultural engineerx?

A Yes, I have a Bachelor of Science in ayricultural

toedter-direct-membrino
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Q Have you done any post graduate work?

A Yes, I have., During the summer of 1970 I

Q Are you presently licensed as an agricultural

englneer? %.
A Yes, I am. !
Q Which state is that? |
A The State of Washington. I was licensed in 1975. f
Q Do you belong to any professional societies? B
A Yes, I do. I belong to the International |

toedter~direct-membrino
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engineering from the University of Idaho.

attended a soills scientist institute sponsored
by Colorado State University in Fort Collins,
and it was a program between the U.,S5. Bureau

0f Reclamation and the University in orxder to

update the level 0of education for both land
classifiers and drainage engineers within the

Bureau of Reclamation. s

Congress of Irrigation and Drainage, and I also !
belong to the American Society of Agricultural '
Engineers.

Q Where are you presently employed?

A I am presently employed with HKM Associates in
Billings, Montana.

Q Can you tell me what work background you had
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1 between the time you left school and the time

2 : you were employed at HKM?

3 | A  After completing my college training I joined

4 the U,S. Bureau .of Reclamatlion in Bismark,

5 - North Dakota on the Garrison Project.

6 THE SPECIAL MASTER: What year was that?

7 . TﬁE WiﬁﬁEéS; In 1969. Upon starting my

8 | work effort there, that was my rookie assignment,
9 and I got deeply. involved in the drainage

10 investigation for that unit. The project was
11 | authorized and we .were out.classifying or the
12 land classiflérs were out classifying land, and
13 I participated in a follow-up drainage

14 investigation for that program.

15 I Q (By Mr. Membrino) How long were.you;workiné'up

16 at -~ on that project?

17 A T worked three and a half years,

18 0 and following that what did .you do?

1 | A Following that I .transferred to. the Columbia

20 Basin Project.

21 Q Is that also the Bureau of. Reclamation?

22 A Yes, it le, at LaFreda, Washington, I was
23 assigned to the Pasco Drainage Branch in

24 Pasco, Washington,

25 toedter~direct-membrino
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Q What were your. responsibilities there?

A My responsibillties again were as a drainage
englneer, . What falls under that assignment,
I was assigned the investigation of two major
blocks of irrlgated land .within the project
to investigate, to determine the level of a
water table within these areas and also the

drainability of. the materials within.the area,

Once that was completed I proceeded on into

the design and layout phase. .Upon completion

of that I presented my work both to a committee

of specialists within the Bureau.at the LeFreda

office and to the farmers who had the signoff

on the project prior to any further work efforts,
Q When you talk about the design and layout,

vou're talking about the drainage system design

and layout?

A That is correct.

How long were you. at the -~ there at Pasco?
A I was there for approximately nine months,
Q And would you tell the Court what you did
following your work there?
A Okay.. I transferred to the Chief Joseph Dam

Project in North Central Washington, My reason

toedter~direct-membrino

rulk

T S § R ot

400 WEST 24TH STREET FRONTILR BEPORTING SERVICL

CHEYENNE, WY 820010 201 WNOWEST BuLDMG

CASPER, WY B2
(13071 6358280 (300 230714y

..i.b
< .. L4

a
[




RS EEREREEERES

-
il
e L ™

~ .“‘ S —

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

|

Q

_—
.

fa—

for leaving the Columbla Basin Project was to

- get an opportunlity to. expand my area of work

efforts. On tne Chief Joseph Dam Project I
was the coordinator. for the drainage withdin

the project up there. They had just newly

initiated a new program and also I was responsible

for the initiation of an irrigation management

services program.

Could you tell the Court a little bit about

what lrrigatlon management system is all - .about,

Okay. Irrigation Management Services Program
was a program that was developed. by the
Reclamation as an attempt to help local growers
to better manage their water resources. This
was done right at the farm level. What we attempted
to do by utllizing their computer program was to
make a recommendation for these guys of the
amount of water to apply and. alsc the time to
apply it,

What would the effect of that be?

The effect of the overall program was in -~ was
an attempt to reduce the quantity of water being
utilized within the irrigation project.

That would improve irrigation efficiency?

| £oedter—direct-membrino
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1 A That's correct. It also generally decreases
2 some of the.drainage problems that occur on
3 I the projects too.

4 Q How long were yvou there at Chlef Joseph?

5 A I was there for two and a half years., I saw
6 seven of the nine miles that I had designed
- constructed while on the project.

8 Q That's the seven of nine. miles of drailnage

9 system?

10 A Yes, that'’s correct,

& .
’

11 , and you then left that project?

A 12 i A Yes., I left that project to become Irrigation
e
* 13 Management Services cocrdinator at the Upper

E 14 | Missouri regional office at Billlings, Montana.

15 Q And what year was that?

16 A That was in -- it was between 1975 and 1976.

17 Q Did you assume further responsibllities with

18 this transfer or were. .you doing the same work?

-
L

ok Asta 2 W L e o "o ":
- r% m%ﬂa*;ﬁahf{uah%*
-

19 A I assumed a little bit different responsibllities
20 with this transfer, I was no longer associated

21 with drainage in the project. However, I became

totally involved with Irrigation Management

‘ Services Program and had some ldentification with
24 on~going operation maintenance projects on

25 toedter-direct-membrino
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irrigation districts throughout that region,

which included Wyoming, South Dakota, North

Dakota and Montana.
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Q (By Mr. Membrino) Did you have occasion to do

some work down at Riverton?

A Yes, I did. The Riverton area was probably

the largest on-going irrigation management

service program that the Bureau of Reclamation

]
1
Cy
L)
!
|
{
:
:
1'!

LR - o Y TR LI

had at that time, !

PHE SPECIAL MASTER: In that district?

THE WITNESS: It was out of the Riverton 't-

Unit.

THE SPECIAL MASTER: The largest «-

e

L
THE WITNESS: Out in the Midvale Irrigation ;
|

Division.
THE SPECIAL MASTER: But it was the largest E#
that the Reclamation had in what district, out
of the Billings office? . It wasn't the largest
in the nation?
THE WITNESS: It was one of the largest k
programs in the 17 western states at that point
in time. Since some 0f the areas ~- other areas

have become larger,

| Q (By Mr, Membrino) Now, when did you join -~
l well, when did you join HKM? Was it following
your work up in Billings that you just described?

A Yes, it was. It was in Ogtober of 1976.

toedter~direct-membrino
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Q And you were hired into what position there?

A I was hired as a senior drainage engineer.
Q What were some of your. responsibilities for
HKM?

A some of my responsibilities included participation
in the development of the. specifications for the
- Buffalo Rapids Pumping Plant, which is a pumping

plant of about 150 cfs.

some of my other work includes some small

drain deslgn projects in the area,

Other work responsiblities have included
the dralnage investigatlional efforts on the
Wwind River Indian Reservation, likewise on Fort
Berthold and the Jicarilla Reservatilons.

Q Were you involved in any other work related
to Indian Reservation-and water rights besides

what you have just described while working at

HKM?
A No, I have not been.
Q Mr. Toedter, I gave you what's been marked for

identification as United States Exhibit WRIR

C~230 and ask you to identify that, please,

A Yes, This is a copy of my resume,

Q It fairly and accurately displays your academic

toedter~direct-membrino
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1 and professional credentials?

2 A Yes, 1t does. We've probably expanded a little ﬁ

&
3 | bit more into some of my previous experience %
4 | prior to joining HKM. than what the resume shows. ??
o MR. MEMBRINO: Your Honor, at this time T %
6 | move Mr., Toédter's quallfications as an |
7 .agricultural engineer specializing in irrigation !
8 and drainage and request that he be permitted |
9 | to testify as an expert in this case.
10 | MR. WHITE: May I voir-.dire, Your Honor?
1 | THE SPECIAL MASTER: Yes.
12 VOIR DIRE EXAMINATION

13 BY MR. WHITE:

14 Q Mr, Toedter, you recelved your B.S. in ag
15 | engineering from Idaho in 19692

16 A That 1s correct.

1 17 |- Q During vour three and a half years in Bismark
i 18 working on the Garrison Project, how many
'ii'r 19 acres were you working on with respect to
il

5 20 drainate?

21 A Okay. I was in the main office at Bismark, and

22 we had three fileld offices within the project,
23 and I sat under the individual that was directly
|-
24 in charge of the program, and the direct evaluation

25 toedter~direct~membrino
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Also, I personally was involved 1n some of
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BER: | | 3710
gféﬁ )| - was for 250,000 acres within the project, of
. *'r'hn | 3
etz 2 which I got to see a minor or a major portion li
= )
1 . - ii}
NS 3 | of the investigation of all these lands. bl
.t 11 : IE
: ‘r‘- 4 ]
K

! 5 | the drainage investigational efforts of a million- 1%
6 acre. review over in the Red River Valley in };
7 | Noxth Dakota.

8 Q How much actual field work did you do out of

9 l the Bismark office?

10 A I was in the field from a third to a half the

11 ] time during the course of the year,
12 | What thgy would do is send me, mainly for

13 training purposes as much as anything, out to

14 the field offices 1n order to get some experience. |
15 | Then I came back into the local office when |
16 they needed help in there.

17 | Q so you spent about half to a third of your time

18 for that three and a half years in the field?

19 A That's correct,

20 Q Covering rougly 250,000 acres =~-

21 A Right,

22 | Q -- 18 that right? You mentioned that vou'd been

23 licensed as an agricultural engineer., 1Is the \
24 licensing process for that any different than

26 toedter—-voir cire-white
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1 that for a professional engineer?

y: l A No.

3 Q Are they the same thing? Would you tell =--

4 A I'm a licensed professional engineer in
5 agricultural engineering in. the State of
6 Washington.

+ | Q In your work in the . Columbia Basin Project,

8 you Iindicated that you were ag&signed the

9 | investigation of two major blocks.of irrigated.
10 | land,

11 | What was the combined total of Fhose blocks
12 of land in terms Of acreage?

13 A Okay. The acreage for one was about 1,500 acres.
14 I'm just guessing, plus or minus, maybe 100 to

15 150 there.

16 And the other one was about 4,000 acres.

17 Q And how much time did you actually spend in the

18 I field during that nine months?

19 A On this particular assignment I didn't spend a

20 great deal of time in the field, Most of my

21 | activities were spent In the office,

29 However, this generally wasn't the practice,
23 but due to my previous investigational experience
24 on the Garrison Diversion area, we got in a pinch,

25 toedter~voir dire-white
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1 and I had to follow through and abtain. some
2 additional field data, and so I went out in
3 ‘ the field and suﬁervised gsome of .the guys in
4 ordexr to get the work done,

5 Q During your two and a half years with the

6 Chief Joseph Dam Project in North Central
| Washington, how much of your time was spent
8 | working on drainage?

9 I A I'd say probably .75 percent of my time was
10 | spent on drainage, and.the balance was spent
11 on the lrrigation management services.

12 Q and how much of your drainage time did you spend

13 | in the field?

14 A I think for the clarity of the record here I

15 should point out what I 4id on that job.

16 Upon arriving at Manson, I started an

17 investigational program which included the

18 development 0f a drilling. program in order to
19 | determine both the lands that were wet and also
20 the solls present in these areas,

21 | Upon oObtaining that information, I took

29 it and developed drain layouts which were to

23 be used in order to maintain the water level,
24 Then once that was. completed and the

28 toedter~volir dire~white
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appropriate reviews were made with people in the

Pacific Northwest Regilonal Office at Boise
and the Engineering and Research Center at
Denver, I supervised a survey crew in ordex to

- survey these streams,

Once the surveying was.complete, I worked
with technical people within the office to
develop plan and profile drawings of these drains

for speciflc purposes,

Once that was completed, I prepared a :
compilation of design data. Once the design
data and plan and profiles were compete, this
documentation was sent to the regional office
for preparation of specifications. for construction
of the jobh.,.

Upon or while the specifications were being
prepared, there was coordination back and forth

obtaining additional field data for these guys

to get everything wrapped .up into a specification,

Once the specifications were prepared, the
bid opening was held and the job was let. I got
involved in the drain, the actual drain construction
during the job, and as I mentioned‘before, as one

of the inspectors, I participated in a portion of

toedter~voir dire-white
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an inspection. of seven of the nine miles

constructed within the job,

Q Back to the original cuestion: How much time

did you spend in the field and, say, prilor to

your drain construction inspectlion work?

A Off and on, about six months,

Q And how many acres were involved in the lands

for which you developed the.drainage?

A Approximately 8,000.

Q You mentioned that you developed a drilling

program for lands which were wet?

A Yes.

Q What's the difference between drilling programs

for lands which are wet and lands which are

dry?

A Well, there's no:real point in drilling lands

that are dry.

THE SPECIAL MASTER: Why don't you define

for us how do you describe. lands that are wet?
THE WITNESS: Okay. The lands that we were
concerned with are lands that have the water
table up elther in the root zone or very close
to; in other words, a slituatlion where the water

table is within four feet or less of the ground

toedter~volr dire-white
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surface were. those lands that we described as

being wet lands,
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proflle drawing?

r E
7
42

-Plan profile drawings?

1

1
A
il

4 Q Yes, Isn't that the term you used in descxribing

5 ~ your work? ékg
6 | A Yes, What a plan profile drawing does is 1it's ;%
7 | a drawing, anielevation drawing that shows the :L!
8 | center line of a pipeline. You take the ground ;f
9 | .surface and plot it according to elevation on 3
10 | | a plece of paper. Then you plot the grade of |
11 your drain:and underneath your .ground surface |
12 and then you show all your pertinent design |
13 facts; plpe size, manholes. Now, in the plan fgé
14 view, that merely 1s just the picture of the f%k
15 - top of the center line of a . drain system, to  ¥
16 looking at an aerial photograph. Generally the 'E_
17 center line 1s shown in the middle, you show i!
18 your right of. way limitations that the contractor '1‘
19 has to live within, out to each side of a ‘E
20 pipeline, and then any pertinent physical features |
21 that the contractor may be interested in knowing
92 about during construction.

r
23 THE SPECIAL MASTER: 1Is that your final act
24 before the design stage is complete and is sent ?

25 toedtexr=volr dire-~white
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back to headquarters for preparation for specs,

is that your last stage?
THE WITNESS: Yes, that would be the last
portion of the design phase.

(By Mxr, White) With respect to your work

in 1975 and 1976 in the Billings office, could

yvou describe -~ Strike that, let me start again.
You told the Master that, I believe you
worked on the Midvale District in terms of

irrigation management program?

No, I did not.

Okay. I'm not certain. Where did you work?
Okay. I worked in the Upper Missouri regional
office.

wWhat work did you do in the Riverton area then?
Okay. My involvement with the Riverton area

was just as a lalson between the individual who

was coordinator of that project --

THE SPECIAL MASTER: Which project?

THE WITNESS: The Midvale Project.

THE SPECIAL MASTER: Third division or do
you remember?

THE WITNESS: Yes., Actually the Midvale

and third division were all participants in the

toedter=-volr dire~white
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| t“f 1 program.
‘ 2 | MR, WHITE: You got ahead of me, Your
- .":'H_j:}' 3 | Honor. That was my next question.
N 4 THE SPECIAL MASTER: I'm sorry.
. G‘ 3 5 MR. WHITE: I was just joking.
,~=-‘.-_,; | 6 0 (By Mr, White) Did you develop the Irrigation
N
S i ’ Management Program or system for the third
~ eﬁg 8 division?
ot ‘1 ‘
e 9 A No, I did not. It was on~golng.
A 10| Q With respect to that Irrigation Management
z 11 Program for the Third.Division, was it successful
-
?‘ 12 or unsuccessful?
A 13 A I think we should clarify that. It's not just
’..!
e‘._.,‘ 14 the Third Dlvision, Sandy. It's the whole
3
. ‘3'5;5‘ 15 irrigation district, which includes the Midvale
f‘ 16 District and the Third Division.
% .
E 17 Okay. In answer to your other question,
gjsﬂ 18 irrigation management, not through the fault,
e"‘l 19 | because 0f the technlcal portion of the program
i 20 has been sound, there has been some problem in
’ 21 terms of getting acceptance within the program
1
j 29 by the farmers. Now, 1f the federal government
‘, ) 23 | were to foot the bill 100 percent of the way
24 there would probably be 30 percent participation
25 | toedter~volr dire-white
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at least, and maybe greater than that within

an irrigation district. However, when it comes

to paying a charge of three to five dollars

an acre, some farmers are somewhat hesitant to
go on ahead and dig money out of thelr own
pockets in order to pay for a program and the
service that's involved wilith that.

Okay. What do they get when they pay for the

program that's =-
MR. SACHSE: Objection, Your Honor., I
object to this line of questioning as being

beyond the appropriate scope of voir dire,

If Mr. White wants to*introduce Mr. Toedter as

his witness to testify about factual matters

in the Third District he can do 1t after Mr,
Toedter has testified on direct. If he wants
to cross—examine Mr. Toedter about anything he

can do it. But the purpose of the volr dire

is simply to determine whéther Mr, Toedter is
as he claims to be and as the United States

presented him to be, an expert in irrigation

engineering. And the voilr dire should appropriately

be limited to that and 1t should be a rather

short matter. It's then done on that one single

toedter=volr dire—=white
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ilssue, is he quglified as an expert,
THE SPECIAL MASTER: I agree with that.
MR, WHITE: Your Honor, I'd like to state
that if the objection is sustained .I would
move to strike all that portion of the volr

dire which went to lrrigation management systems.

THE SPECIAL MASTER: Your question’s what
do they get for thelr operation or management
fee. That's not a competent guestion to ask
him on voir dire.

MR. WHITE: Thank you, Your HOnor.

THE SPECIAL MASTER: Your oOther questions
are all right,

Q (By Mr. White) Mr. Toedter, in your resune,
which has been marked for identification as
Exhlibit 230, I see that you list here drainage
investigation for potentially irrigable lands
on several Indian Reservations including the

Crow Reservation; is that correct?

A Okay. That is correct.

Q Would you please describe the work which vou
did on the CRow Reservation.

A Okay. My work on the Crow Reservation was

similar to that performed upon the Wind Reservation,

toedter-volr dire-white
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1 : Generally what takes place in a determination
2 ‘ .0f arable laﬁds.is.the land. classifiexrs go
3 3 -ﬁut, classify the land. . I follow up with a
i 4 review of literature of the work that's been
'? 5 | done in a area before, scope it out for its
;;-T- 6 ‘accuracy, then get involved in a drilling
,gd‘ 7 " program., And then after --. Once the drilling
}iﬂ_ 8 | program is completed, usually we follow with
‘}* 9 t a hydraulic conductivity testing program,
*E%, 10 testing the typical textures that we f£ind within
.-fi;J* 11 the area for thelr hydraulic conductivity.

12 Q You do the hydraulic conductivity testing after
13 ‘you determine the textures that are shown by

14 the drilling program?

15 A . Generally ves, after the typical textures are

16 determined.

17 | Sometimes it's coordlnated at the same time.
18 | Like I might be out drilling and I'll have a

19 tecnician under me that's doing hydraulic

20 | conductivity testing.

21 Q Was your work on the Crow Reservation reduced

29 to a written report or written summary?

23 A Well, we prepared a preliminary report,
24 Q Wwho's we?

25 toedter~voir dir=white
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(Brief interruption.

3| 0 (By Mr. White) I'm sorry, was that HKM?

- oa
. LR O Y R -

4 A Yes, HKM.

Ll ] aa—

5 Q Did the report deal with drainage on the Crow

ol g AN -, 1._#*‘4’1 “-v.‘ - - r‘
1 = e
.
r

6 | Regervation? !
7 A That was one of the. components.

8 Q You testified that your work on. the.Crow was

g | similar to the work on the Wind River Reservation;

10~t is that correct?

11 A The investigational.efforts were similar,

12 Q How many acres on the Crow Reservatlon did you

13 | do drainage work for?

14 A I can't remember, Sandy. It's probably 40,000

15 acres Or SO,
16 0 I also notice on your resume, which has been

| 17 identified as Exhibit C-230, that halfway down
F_,l. 18 the first page, a paragraph that reads performance
= == 19 and coordinatlon of a depletion study used in

Hl 20 determination of the level of natural flow

® 21 ] throughout the Wind River Reservation in Wyoming.
= i 22 | This work has been introduced as part of the

- | 23 litigation for determination of Reservation water
1 24 | rights,

25 toedter-volr dire-white
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. Would you . please describe the depletion,
if any, which has already been introduced?
MR, -MEMBRINO: . Your Honor;,; I object.
THE SPECIAL MASTER: Objection overruled,
It's on his resume, how can I help but --
MR. MEMBRINO: Your Honor, it goes beyond

the scope. of what Mr. Toedter is being offered

to serve as an expert about.

THE SPECIAL MASTER: One of the gualifications
of his ~- 0of his experilence, assertions towards
.becoming an expert, and if he listed it he ought

. to be permitted.to direct a comment on it.

MR, MEMBRINO: Your Honor, his experience

is broader than what he's being offered to

testify about,

THE SPECIAL MASTER: Of course it is, but
his list of experience includes some performance
in.coordination. of a depletion study used in
determining the level of natural flow throughout
the Reservation in Wyoming, He may have done
that, but this work has been introduced as part
of the litigation, If it has it's not in error,

if it hasn't then that's 1in error, and we'd like

o know that,

toedter=voir dire-white
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1 MR. MEMBRINO: I do believe that portion
2 is in error, but I would add that it is true
el 3 that Mr., Toedter has worked on that lssue,
~ 4 THE SPECIAL MASTER: Let's let him tell us,
i 5 why don't we instead of you. That's the
" _ 6 purpose of the question,
Pugared 7 MR. MEMBRINO: I just wanted to point out
ST 8 he will be testifying at a later date about
[ 9 that work and I think that's the appropriate
ee=2
&f‘!ﬁ@ 10 time to investigate his credentials,
e""f" 11 THE SPECIAL MASTER: Aall right., I'll A
&E{Q 12 overrule it. Do you remember the guestion? I
Z 13 THE WITNESS: Could you repeat it?
g-,;-ga 14 THE SPECIAL MASTER: Sure. ;
B%ﬁ 15 MR, WHITE: Why don't I try it again, |
;T; 16 ) (By Mr. White) Would you. please describe ﬂ
Oy 17 your work which was part of a depletion study
Qﬂiﬁ 18 on the Wind River Indlian Reservation, which
# 19 has been introduced as part of this litigation,
z 20 I assume that means 1t has been introduced into
%‘9 21 evidence as part of this litigation?
M 29 A Okay. My work in depletion study == Let me
.’%"o 23 explaln what the depletion study is first, The
24 ! depletion study 1is a component part of the
S 25 toedter~voir dire-white
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1 hydrology work that was performed by HKM on
2 the Wind River Reservation, My part in that
e 3 work effort was to determine that portion of

the water supply in the upper reaches of the

|
|
-

5 Wind River Basin that is presently being depleted
6 in order to take and make a natural flow

7 assessment of the waters passing through the

8 Wind River Reserxrvation,

25 I toedter-voir dire-white
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THE SPECIAL MASTER: For what purpose? To make

¥ ;]
A L R e g
 FE el

a natural flow assessment for what purpose? |

THE WITNESS: The purpose is just to determine

the level of natural flow. g

THE SPECIAL MASTER: I see.
Q (By Mr.White) Isn't it true, Mr. Toedter, that your
depletion work, which is a part of the natural flow i

study or virgin flow study, has not yet been offered

or admitted in evidence in this case?

THE SPECIAYI, MASTER: It may, but he hasn't said

it has.

0. (By Mr. White) Has it been introduced?
THE SPECIAL MASTER: What does that mean?

0. (By Mr, White) When your resume says that work has

been introduced --

THE SPECIAL MASTER: In what?

MR. WHITE: As a part of the litigation for
determination of the reservation of .water rights,

THE SPECIAL MASTER: I'll get straight with

vou if you do with him, It's around here someplace,

MR, WHITE: Let's back up,
Q (By Mr. White) What does it mean, Mr, Toedter,
when it says this work has been introduced as a

part of the litigation for determination of the

toadter - Vvoir dire - white
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reservation of water riqghts?

A, All right, That's actually in error in terms of

the resume because it hasn't been introduced for-

mally vyet,

Q Mr. Toedter, back to your work on the Crow Reserva-

tion, were the land' forms and solil textures which

vou encountered there similar to the land forms and
soil textures that you encountered in the Wind River
Indian Reservation?

A, The geology of the area was similar in nature, How-

ever, the textures of the goils that we found within

the area were completely different.

Soils were considerably heavier on the Crow Reser-
vation and deeper than what we found present in the
Wind River Reservation.

THE SPECIAIL MASTER: By the way, Mr. White,
and Counsel, I will strike the word "introduce" from
this resume and put in the word "done", so it says
this work has been done as part of the litigation

for determination, I suspect -~

MR, WHITE: Let me ask a couple questions to

follow up on that,

O (By Mr, White) Mr, Toedter, isn't it true you have

done depletion work for two purposes in this

toedter ~ voir -dire .~ white
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A

litigation, natural flow or virgin flow study, and

a systems study?

MR, MEMBRINO: Your Honor, I object.

THE SPECIAL MASTER: I'm about to sustain the

objection to that.

MR. MEMBRINO: Thank vou,

THE SPECIAL MASTER: I don't think that is in

the proper province of your examining him in his

expert status.

(By Mr, White) Mr., Toedter, is your depletion

gtudy for the virgin flow analysis done?

MR, SACHSE: Objection, Your Honor.

MR. MEMBRINO: Objection,

THE SPECIAL MASTER: I overrule the

objection on that. The question was is your

performance =- is your work done orn the depletion

study?

MR, WHITE: For virgin flow analysis.,

THE SPECIAL MASTER: 1Is it done?

THE WITNESS: Yes, 1t's essentlally complete,

(By Mr. White) Is the same thing true with

respect to the systems analysis or systems

study?

NO.

toedter-volr dire~white
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MR, WHITE: I have no further questions,

Your Honor, énd the Btate will have no
Objection to the acceptance by the Court of

Mr. Toedter as an agricultural engineer.

THE SPECIAL MASTER: Thank you,

MR, WHITE: If he offers opinions outside

that area, we may object though,

THE SPECIAL MASTER: Mr. Toedter, were you
with =~ this is more for my information and also
for this case too -~ were you in the Billings
office at the time examinations were made of the
drainage and land classification of the Polecat
aAddition to Heart Mountain Project in this
water division?

THE WITNESS: If I understand your question

correctly, I believe I left just prior to that
time.

You left at a very propitious time.

All right. I wanted to ask some questions

hﬁout that project because I lived with it for
about a year and a half, and some of our
representatives worked very hard on that project.

and had many problems to overcome, one of which

is the land wasn't even owned by the United

States in large part,

L
i
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| - Okay.

Well, I see no reason why I should

l not at this time ~-~ do you have additional

| | dquestions, Mr, White?

L)

MR, WHITE: I was just going to say that

l the United States had no objection to the é
admission of Exhibit 230 as corrected.

THE SPECIAL MASTER:. At this time I will g

admit =—-

10
11
12
13
14
15

16

17

MR. WHITE: The State.of Wyoming, Your |

Honor. I'm soxrry.

| THE SPECIAL MASTER: We got thrown by

what's going on. across the street, and we have

been -- for the record, Mr. Toedter, you are
admitted as an expert in these proceedings, and
your expertise is recognized.

Secondly, Exhibit WRIR -C~230 is admitted

into evidence.

-— e B v r

18

19

20

21

22

23

24

(Whereupon, U.S. Exhibit E%
F (WRIR C~230 was admitted |
(into. evidnece, .

THE SPECIAL MASTER: Proceed, Mr. Membrino,

MR. MEMBRINO: It is clear that Mr,

| Toedter 1is qﬁalified to testify as an agricultural
| engineer specializing in irrigatian and drainage?
i THE SPECIAL MASTER:

I believe s0.

| MR, WHITE: He wasn't affered for that

r—

e S
SOV WUDWEST BN O NG
CASPEH, Wr d20.))
(A0 287149

407 WEST 24TH SIRFE! FRONTIER REFPORTINOG SEAVICE

CHEYENNKE, WY B2001
{307 8358240




m & r
e P -ror,
r

- -
R
d

- -4“'

S R
b ~
S 3730
:lfﬂﬁ 1 Okay. Well, I see no reason why I should
'1;E£g§ 2 not at this time <= do you have.additioﬁal
Rt |
" 3 questions, Mr, White?
:.'E :i ~
:}S?Hg 4 | | MR. WHITE: I was just going to say that
fii? 5 the United States had no. objection to the
. sty '
13i§ I 6 admission of Exhibit 230 as corrected.
é.._.; 7 THE SPECIAL MASTER:. At this time I will
) - :
R 8 admit ~=-
‘.:‘."14 .
tﬂgiﬂi 9 MR. WHITE: The State.of Wyoming, Your
é 10 | Honor. I'm sorry.
il
X i 11 | | THE SPECIAL MASTER: We got thrown by
"?"s’
?15‘ 12 | wvhat's going on. across the street, and we have
ffhé 13 been -~ for the record, Mr. Toedter, you are
“i;ﬁ’ 14 admitted as an expert in these proceedings, and
fi%s! 15 vour expertise is recognized,
3
& % Secondly, Exhibit WRIR --C-230 is admitted
E 17 into evidence,
et 18 | (Whereupon, U.S. Exhibit
4 (WRIR C=230 was admitted
<l 19 (into. evidnece.
q4 20 THE SPECIAL MASTER: Proceed, Mr. Membrino,
W, 21 MR. MEMBRINO: It is clear that Mr.
29 Toedter is qualified to testify as an agricultural
23 engineer specializing in irrigation and drainage?
24 | THE SPECIAL MASTER: . I believe so.
?,‘ 75 MR. WHITE: He wasn't offered for that

el — el
i il w - i e
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purpose, Your Honor, and we would object. 1I£
he was offered as .an agricultural engineer,
we.haﬁe no objection, but if it's for
specialization in"drainage, we would have an
objection,

THE SPECIAL MASTER: But he specialized
in. drainage, and I would admit him for that'

purpose, and if you want to make the objectlon,

you can, Mr. White,

MR. WHITE: I was going to .say that the
work that Mr, Toedter referred to in tﬂé
drainage area was work in a much smaller
geographical area. than that of the Wind River
Tndian Reservation. It was work at least with
respect to field work done :nowhare near to
the Wind River Indian Reservation.

He had some supervisory responsibllity

in Billings. He acted as a liaison with people

in the Riverton Project, but the point I wish

to make, Your Honor, is that he may have
expertise in the areas in which he has experience,

the geographical areas in which he has experience,

but that expertise should not extend to the Big
Horn or Wind River Basin in which we all know

that the drainage problems as evidenced by the

e e ol L g L A TR R gy o
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1 | Third Division.were rather peculiar:and

2 significant.

3 | THE SPECIAL MASTER: I would conclude

4 otherwise and. feel that he is an expert for

5 purposes also.of the drainage .-~ for drainage

o ‘ problems and their reductlon, and the Court

7 .may recognize him and Mr. White ﬁay take

8 exception if he wishes, |

9 | . Go .ahead., |
10 MR. MEMBRINO: Thank you, Your Honor. ;
11 DIRECT EXAMINATION (CONTINUED)
12 BY MR, MEMBRINO: -
13 | Q Mr, Toedter, as a senlor engineer with HKM, ts
14_' have you been assigned to assist in the ;E
15 preparation of the United States' claims in E
16 this case? E
17 | A Yes, I have. A
18 MR. WHITE: Objection, I move to strike,

19 Which United states' claims? As we know, Your

20 | Honor, we have got several sets =-

21 MR, MEMBRINO: I will rephrase the question.

22 THE SPECIAL MASTER: You don't have to

23 rephrase 1t, The objection is overruled.

24 We are going to be a little less patient

A e e g

25 toedter~direct-membrino
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|
) on these things only in the interest of
e 2 | concluding the litigation when the matter is
- 3 80 obvious and the claims are so complex
4 : anyway, as Mr. White says.
5 I don't think it makes any difference.
6 | He's helped with some of. them obviously.,
. Go ahead, Mr, Membrino.
8 | MR. WHITE: Your Honor, can I make a
9 | statement for the purpose of the record?
10 | | For that purpose, I would simply state
| the inquiry was to whether they were claims
12 asserted in the Statement of Claims or any one
13 0of several claims asserted during the testimony
14 given in this action,
15 | THE SPECIAL MASTER: As the Special Master
16 | I still say it is really irrelevant,
17 | Q (By Mr. Membrino) Mr. Toedter, have you had
18 | a role in the land classification program on
19 | the Wind River Reservation to which Mr. Kersich
20 and Mr. Waples have earlier testified?
21 A Yes, I have.
29 ; Q What were your responsibilities?
23 A Okay. My responsibilities were as a drainage
24 | engineexr. However, we have close cooperation
25 toedter-direct~membrino
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‘1 within the office, and I. have worked closely
2 | with Mr. Waples and also Mr.. Kersich on the Er;
3 1'. rjob.‘. | |
4 Mr. Toedter, I show.you what has been introduced ]4
'5‘ 4n ,EViéence as United States Exhib‘it WRIR C-226, ~ :
‘GL the 'histbric' land study that was introduced ‘
7 th-fOHQh Mr. Waples, and I direct. your attention
8 to table 1. ﬂ
g Yes, %
1
10 Would you identify that table, please? | {
11 qTable‘ 1 is a set of land classification standards |
12 that were developed by HKM for the Wind River -
13 Reservation. %
14 . j
15 \
16 \ -
17 * x &k * & i
i
18 :
19 E'
20 |
21 ;
22 1
23 “' 1:
24 |
25 l toedtexr~dlrect-membrino i
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l
1 | Q (By Mr. Membrino) Did you ever have a role
1.7 ) in the preparation of those land classification.
n {
1 3 | standards?
) ... 4 | A Yes,
5 l Q Wwhich ones?
E;¢ 6 I A My main role was in the area of the development
: 7 l of the latter portion of the standards.pertinent
8 . to drainage. They are in the areas of sub=-
9 | surfaceiydraulighconductivity and soll depth
10 | to barrier.

11 Q Those are located on what page of that table?

12 A On Page No. 7. |
13 THE SPECIAL MASTER: How do you distinguish i
14 what you've been saying about Page 7 froﬁ the ;g;
15 | table I thought you were testifying to about ji;
15. on Page 5, what you say about all three of themn, ‘%
17 5, 6 and 77 |
18 THE WITNESS: Okay. What I'm saying is |
19 the part that I played in the development of :
20 | +he total standards is on Page 7, and there is f
21 a section entitled "Drains" at the top, and my
29 participation was in the second item identified
23 i ag "Subsurface Hydraulic Conductivity", and then
24 | the third item which is 1ldentified as "Soil Depth |
25 toedter~direct-membrino ;
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to Barrier".

(By Mr. Membrino) Could you tell us a little
bit about why it's important to consider
drainage in irrigating agricultural
develapmenﬁ?

Yes,

.THE SPECIAL. MASTER: .Do we need to have

that or is that.in the area ¢of something that

reasonable men ought to have sufficlient

' knowledge of that we .may proceed?

MR, MEMBRINO: We may proceed, Your Honor.

THE SPECIAL MASTER: Any objection? If

we don't, please restate the question and go

ahead.,

(By Mr. Membrino) How did you. go about
selecting the hydraulic conductivity in that
table that's listed as one~tenth of an inch

per hour and the. depth to barrier of six feet?

MR, WHITE: ~I'll object to the question,
lt's already asked and answered by Mr. Kersich.
It was his professional judgment that ended up
in the standards that were established for hisg

work, and I believe the same thing is true of

Mr. Waples ’

toedter~direct~membrino
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Q (By Mr. Membrino)

A That's correct.

A Okay.

|
|

MR. MEMBRINO:

Your Honor. .

I a—
L

THE SPECIAL. MASTER: Try.to reframe your

question, bring out any personal knowledge of

this witness, what he did f£ind,

Mr. Toedter, you sald you

participated in the selection of the standards,

these criteria for the standardssy

I was a very important component |

in the development of these standards,

THE SPECIAL MASTER: Tell us what you did.

Q (By Mr. Membrino) Could you tell us what you 4id?
My involvement'in-the development of these
standards. is both using my previous professional

experlence and in considerable discussion with ;
some Of the people that I'm personally acquainted iw

with in the engineering and research center down

here at the Bureau of Reclamation in Denver.

We dlscussed what the minimum hydraulic
conductivity would be, which would enable
sustained lrrigation on a project. And we arrived
at the conclusion that one-=tenth of an inch an

hour was about as low as you could go, SO as a

consequence, we sald this is our standards.

Q  What happens if you go less.than a tenth of an 3

toedter~direct-membrino
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inch per hour as a physical matter?

Well, oftentimes what ends up happening is

you can place drains in the ground, they'll

be somewhat functional, but they won't maintain
the water table below the root zone. SO you
kind of end out in no man's land where you've

designed a drain 'in an area but it doesn't

really do the job.
Is that because ~-- because at the rate of a
tenth of an inch per hour the water does not

move fast enough?

Yeah, just isn't fast enough into the drain to

do the jﬂb-

By the same token, how did you select the six
feet?

The six feet is kind of an economic consideration,
You're trying to maintain the water level below
the root zone and s0 as a consequence you have

to move some lateral heights, which essentially
the energy that it takes to move the water over

to the drain when you'’re in between the two drains,
80 you have to have about that depth in order to

sufficiently move the water over to the drain and

get rid of 1it.

toedter—~direct-membrino
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1 MR. WHITE: I move to strike the answer,
A Your Honor. Both Mr. Kersich and Mr. Waples
3 were asked about economic standards and they
4 indicated none were made. This witness has
S been asked and he indicated they were made. I
6 think the record ought to be square on that
7 point.
8 THE SPECIAL MASTER: Objectlon is overruled.
9 The record speaks for itself. We may draw our
10 conclusions there from the testimony.
11 Q (By Mr. Membrino) Mr, Toedter, I direct your
12 attention to footnote 3 in that table which
13 reads: "With these parameters (depth and
14 hydraulic conductivity) a drain spacing should
15 be at least 200 feet." Did you == Were you
16 invOlved in the wrlting of that footnote?
17 A Yes, I was. Again, this involved the sum of
18 my previous professional experience and discussion
19 with the people in the engineering and research
20 center,
21 Q Is it your testimony that 200 foot drain spacing
29 is what would be necessary to drain lands that
23 had a hydraulic conductivity of a tenth of an
24 inch per hour and a six foot depth to barrier?
9% | toedter-direct-membrino
o e s
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A Well, it doesn't quite work that way. If you

have a tenth of an inch per hour you have to
have a depth to barrier of 30 feet or so in
order to meet these 200~foot limitations, and

1f you have a six foot tepth to barrier .

you have to have about an inch per hour hydraulic

conductivity.

Q That's ~—= In other words, ten times the hydraulic

conductivity that your minimum sets forth?

A Yes, that's right.

Q Well, if the 200~foot spacing is not a function

of a tenth of an inch per hour hydraulic
conductivity and six feet depth to barrier, what

is it, what is its function. in these standards?

A Well, what it is 1is it's the lowest drain

spacing that we allowed on all the arable lands,

and it looks like it's somewhat hard to make a
decision as to what level.of hydraulilc
conductivity that you have to have and what the
depth to barrier is in ordexr to obtain a 200
foot drain spacing,

What I did is we have a computer program
at HKM that goes through a quick irrigation
scheduling analysls, and then utilizing this you

toedter-~direct-membrino
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determine the quantity of deep perc that
occurs at a given time and the ambunt, and you
grind that on into your drain spacing analysis.
Then I tock and made comparisons throughout,

a number of iterations where I used different
depth to barrier and different lLhiydraulic

conductivities, and I plotted out the curve on

a piece of graph paper that showed the level of ==

or where that 200-f00t drain spacling would be
relative to a given depth to barrier and
hydraulic conductivity.

Having participated in the development 0f the
drainage stgndards you just discussed, did you
use them in investigating the availability
rather than the arability of lands in the Wind

River Reservation as testified to by Mr. Kersich
or Mr. Waples?

MR. WHITE: Excuse me, could we have the
question read back? You're facing away from me.

THE SPECIAL MASTER: Would you read it,

please.

(Thereupon the following
(question was read back as
(follows: "Q Having

(participated in the develop-
(ment of the drainage standards
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lyou just discussed, did

(you use them in investigating
(the availability rather than
(the arability of lands 1n

(the Wind River Reservation

(as testified to by Mr. Kersich
(axr Mr, Waples?"

MR. MEMBRINO: I should clarify that

question. It was the arability of lands, the

investigation of the arabllity of lands on the

Wind River Reservation.

(By Mr. Membrino) Do you have the question?

Okay. Yes, All of the lands within the Wind
River Reservation were reviewed and subjegated
to these standards. Some lands ended up falling
out as a result of the fact that they did not
meet these standards, but every parcel of land
within the Reservation was put to this test.

Did your investigation include an office

evaluation?

THE SPECIAL MASTER: Include what, Mr.

Membrino?
MR, MEMBRINO: An offlce evaluation?
THE SPECIAL MASTER: An office evaluation?
MR. MEMBRINO: In other words, not in the
field but in the office.

THE WITNESS: OkaY- Yes,

toedter~dlrect-membrino
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THE SPECIAL MASTER: What's the difference
between an evaluation made in the office and
one made in the field i1f he's evaluating =--

MR. MEMBRINO: Well, the approaches are
different, Your Honor. There would be some =--

THE SPECIAL MASTER: Which, approaches
ln the report or approaches in the work?

MR, MEMBRINO: Approaches in -- approaches

in the work by applying, for example, previously

acquired information, studying literature,
studying a theory of drainage and golng into
the field and doing émpirical investigations.
THE WITNESS: You want me to answer the
question? Okay. Actually there were two levels

of office evaluation., The flrst level was merely

a level of gathering materials and then
evaluating those materlals that were gathered,
So I had some ldea 0of what to expect prior to
entering the field.

The USBR did a &tudy in 1962 on the Wind
River Basin there, studying lands and most of
these lands were within the same study areas

which Mr, Kersich testified to during his

testimony.

toedter-direct-membrino
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(by Mr. Membrino) When did you make that
first review of the USBR work?
This was done in the fall of 1978,

Did you also do a field investigation?

Yeg, I did.

When did that occur?

Okay. We started in the fall of 1978. We got

snowed out of the field and so we went back

in July of 1979 and worked for a couple more
weeks, Then tne following fall we hadn't
performed any work at all in'the Big Horn Flats
at all. So we went back into that area and did
another investigation and then last fall we went

intc the lands that were project lands that Mr,

Waples testlified to and did another drawing
program,

Could you outline briefly the method you used
when you get out in the field and do: your
investigation?

Yes. Generally what we do i8 I, of course, take
all the avallable data with me and review that
as I go, I get out on the ground, drive around,

kind of get a feel for the topography of the area,

the land forms, I take the geology map with me,

toedter~direct-membrino
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1 similar to this one shown here, Exhibit C~33.
2 That gives me an indication of some of the
3 materials that I'd expect to £ind in the field,
; 4 Then after that I start my drilling activities
‘ 5 | and generally it's done on the basis to confirm
i 6 what I've already found in the field or in
: '7 cases where there's noimaterial at all available,
35
,5 8 | | then it's identified where it's in the area.
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(By Mr, Membrino) You mentioned that you had re-
viewed the Wind Division report that had been pre-
pared by the United States Bureau of Reclamation.
Did that report contain any information on
hydraulic conductivity and depth to barrier? 3
Okay. That report contained a number of proflles

of drill holes that were logged in the area. The 1

hydraulic conductivity as introduced in Mr, Ker-

TN T o, L, -, %mm: -

gich's testimony wasn't very good,

- FRLT =y L ora -
.

I knew the individual personally who was on the
Reservation at that time, is now presently the drain-
age engineer on the Garrison project in Bismarck, '
North Dakota, and there's some limitations in some

of the results that those gentlemen obtained.

One of the problems is the --

MR, WHITE: Your Honor, I would object to the

testimony of the witness unless it's based on his
personal knowledge. ;
MR, SACHSE: Your Honor, he's an expert witness,
Expert witnesses have the right to testify as to
hearsay.,
THE SPECIAL MASTER: Continue with your res-
ponse,

THE WITNESS: Okay.
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Q. (By Mr. Membrino)

A, Yes,

toedter - direct - membrino

A, There was some problem with the casing that the guys

used and they crossed across textural zones which
makes it very difficult to determine what the hydraulic
conductivity is for a particular texture.

Now, this is very important to us in the drain-
age business to identify and associate a given
hydraulic conductivity for a particular texture,

Now, what you say -~ just a moment
ago you said that when Mr, Kersich testified, the
hydraulic conductivity was not very good., He's not
talking about HKM's work, He's talking about -- Are
vou referring to the USBR repoirt on the Wind River?

MR, WHITE: Objection, Your Honor. What Mr,
Kersich is talking about is known to only two enti-
ties, Mr. Kersich and God, and not Mr. Toedter.

THE SPECIAL MASTER: What Mr. Toedter said Mr.
Kersich was talking about, Mr., Toedter can tell us
what he thinks -- Mr, Toedter can tell us what he
thinks Mr, Kersich was talking about,

Was he talking about the distance of subsurface
hydraulic conductivity as not being very good, or

were you talking about his report concerning conduc-

tivity not being very good? You left an ambiguity
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1 ‘ there.
2 THE WITNESS: We are going to have to clarify
3 this point., The rate of hydraulic conductivity.
4 l THE SPECIAT, MASTER: Was not very good?
S THE WITNESS: Was not too g&od, the results,
6 ‘ THE. SPECIAI, MASTER: You weren't talking;abaut
7 Mr, Kersich's work?
8 THE WITNESS: No, I'm not talking about -~ no,
9 I'm talking about the USBR work. ?
10 MR, WHITE: Your Honor, I would move to sﬁrike ;,
,?: 11 the answer for lack of foundation, How does this
f% 12 witness know that it's not very good? It's a con- } ;
! jE 13 clusion -- .
g . 14 u THE SPECIAL MASTER: You might ask him, if you
iféﬂ 15 wish, Mr. Membrino, but I thought he explained it, | %
irfﬂ 16 MR, MEMBRINO: I believe, Your Honor, he has
HLT" 17 already testified that he reviewed the U,S. Bureau
%:té‘ 18 of Reclamation work, took it into the field with him 11
ii%" 19 prior to making his own determination of hydraulic
i[;:i 20 conductivity and depth to barrier, so I do think
_,l__.....-. 21 he's competent to speak about it,
=%,; 29 THE WITNESS: I bellieved that Mr, Kersich
ii'; 23 introduced the memorandum into the record concerning
'#T; 24 the subject.
gi:; 26 THE SPECIAL MASTER: He may have, but this case é
i : ': [‘ LI YRONTIER REPORTING SERVICE Y b
i'.
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is burgeoning with evidence and exhibits and paper-
work beyond the comprehension of many minds to
fathom, including mine, but let's go ahead.

Q (By Mr. Membrino) If there were those deficiencles
in the Bureau of Reclamation work, how did you make

use of them?

MR, WHITE: I object to the question bhecause
it's based on a fact not in evidence, Your Honor.

He can rely on that to reach some kind of opinion or
conclusion perhaps.

THE SPECIAL MASTER: Something does not have to
be in evidence in this case to warrant him having
utiiized it in his work, for goodness' sake. The
objection is overruled. He may answver,

0 (By Mr, Membrino) Mr, Toedter, did you make a review

of the USBR report?

A Yes, I made a report of the USBR data, and I did not
use the Bureau of Reclamation hydraulic conductivity H
regsults, |

Q Why not?

A, The reason why, as I stated earlier, is because of
the fact that the results were so low,

Q. How do you mean the results were so low?

A. Well, the results, because of the fact that there

o wl— N Sl A -

toedter ~ direct - membrino
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1 l were problems with screens that they were using at
2 the time, there was also some problems with barrels
3 | running out of water,and they didn't know where they
4 ; were at, It was just a combination of little errors
5 1 that make the data questionable, so as a consequence, [
6 I didn't rely on that data at all, ?
7| Q Did you make your own examination?
8 | A Yes, I did, and we ran our own hydraulic conductivity
9 tests and used them accordingly for our study efforts.

10 | G Did you compare the hydraulic -- your own hydraulic
11 conductivity and depth to barrier work with that of

12 the results contained in the Wind Division report?

ol Sy T

P

13 | A Yes, I did, and they were low, This is what raised

14 the question originally, ,

15 | & When you say they were low, what do you mean by that, !
16 that they were lower -- what was lower than what? '4
17 | A Well, they were lower for a given texture than the

18 results obtained by HKM in our investigational ef- |
19 forts, }

20 | & How much land was the subject of your investigation?

i
ey s -
s -

21 | A Okay. We investigated 84,000 acres of future land,

292 as testified to by Mr, Kersich, and approximately
23 7300 acres of project lands, as testified to by Mr.
24 Waples, |

25 | toedter - direct - membrino
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E 1 Q. Now, you made conclusions about the hydraulic con- .
iu. 2 | 1 ductivity and depth to barrier regarding those lands? E
;. 3 | a Yes, I did, based on the standards. .
o ¢ 0. Do you know whether your conclusions have been in-
3 5 corporated into Mr. Kersich's and Mr. Waples' con-
f; 6 clusions about which they have already testified?
:; 7 I*k Yes, they were a component of the analysis.
}? 8 | Q. Have you made a record of the facts and data on
}E 9 which your conclusions are based as to hydraulic
 < 10 conductivity and depth to barrier?
= 11 } A Yes, I have, |
K 12 I_Q Are some of those facts and data already in evidence? |
.': 13 i.hf Yes, they are, The land classification logs and the
gl 14 deep drill holes were introduced for the future lands
= 15 | - in Mr. Kersich's testimony, and the same items were
i 16 | introduced for the project lands or FIPs during Mr.
'+ 17 Waples' testimony. i
lﬂ 18 MR, MEMBRINO: Your Honor, for the record, I 2
19 point out that those items are United States' Exhi- H
) 20 bits WRIR C-228-A, -B and ~C, and U,S. Exhibit WRIR
e 21 Cc-147-A, -B and ~C,
29 The former deal with the historic lands and the
) 23 lateral =-
— 24 THE SPECIAL MASTER: Are they back in the control ;
,
> 25 | toedter ~ direct - membrino
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of the Special Master's office?

MR, WHITE: They are right here, Your Honor.

THE SPECIAL MASTER: All right., Are you return-
ing them or are they staying with the State ~-

MR, WHITE: Your Honor, only Exhibits 147-A, -B
and ~C were in the control of the State and ~-

THE SPECIAL MASTER: Do yvou want to keep them,
Mr. White, for a while longer?

MR. WHITE: We would like to, ¥Your Honor. We
are still checking for things we don't have, but
they are.available in the courtroom.

THE SPECIAI, MASTER: Very well,

MR. MEMBRINO: At this time, four Honor, I
would like a moment to set up an exhibit.

THE SPECIAL MASTER: All right, We have been
at it for a good long while, Let's take a ten-minute

break,

(Whereupon a recess was taken.
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1 THE SPECIAL MASTER: Please come to order.
2 | If it will help any we can get another easel, but
3 I don't know what help that might bring, or is it
4 | all right the way it is?
5 MR. MEMBRINO: I think we're all right for
6 the momgnt.
7 THE SPECIAL MASTER: Then proceed, Mr,
8 | Membrino.
9 O (By Mr. Membrino) Mr. Toedeter, I direct your
10 attention to what has been marked for idéntifica-
11 tion as United Stated Exhibit WRIRC-231l and ask
12 vou to ldentify that, please.
13 A Yes, This is an exhibit depicting the North
14 Crowheart Study Unit showing depth to barrier
15 or showing areas with similar depth to barrier
16 and hydraulic conductivity.
17 Q I refer you for the moment to U. S. Exhibit
18 WRiRC-SS, titled the Study Area Land Base Map,
19 and ask if you can locate this North Crowheart
20 Study Unit on that map?

’ 21 A Okay. Let's locate it in this area marked
» 59 with the Wind River,

93 0 That area outlined in red?
24 A That's correct.
25 toedeter-direct-membrino i
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lines. Are those your additions to the map?

-

Thank you. Was the information in Exhibit C-231
preparéd by you or under your supervision?

Yes, itrwﬁa.

Do you know if any of the information displayed
on this map, on this exhibit is already in evi-
dence?

Yes, it is. Thege areas with crosshatched marked
lines are those areas ag testified to being arable
by Mr. Kersich during his testimony.

MR, MEMBRINO: For the Court's information
that data 1s in evidence through Exhibit C-44 and
C-45,

{By Mr. Membrino) I notice on this exhibit that

there are areas shaded in gray surrounded by red

Yes, they are., The outline of the study areas
that were used during the analysis within this
project.

Now, I direct your attention to the right hand
corner of the Exhibit 231 and note a;iegend“;
there., There is a shaded area surrounded hy

a red line that's designated boundary for area
of analysis. Could you tell us what an area

of analysis is?

toedeter-direct-membrino
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A Okay. An area of analysis, say for instance .
like this area here, was identified as NC-12,
was an area that had similiar hydraulic conduct-
tivity and depth to barrier characteristices
throughout the area.

Q It is you who selected those areas of analysisf

A Yes, I d4id.

0 How did you go about selecting--selecting each
one?

A This was a ratﬁer detalled approach, What I
did after all the drilling was in-house, I
utilized that, USBR information and other
appropriate information and located holes that
were drilled throughout the study area. Once,
having that information, I continued from there
and determined welghted hydraulic conductivity
for each profile,

I wonder at this time if it wouldn't be
appropriate to make a sketch in the manner in
which the hydraulic conductivity determination
was made?

THE SPECIAL MASTER: It's up to Mr,

Membrino.

0 (By Mr. Membrino) Sure, Mr, Toedter, why don't

toedter-direct-membrino
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you take one of those blank mounting boards
and we'll identify it as U.S. Exhibit WRIR C-242.

Using that board, it may help for you to just
sketch for the purposes of illustrating the testi-
mony, how you~~hqw you go about establishing
hydraulic conductivity and depth to bharrier.

MR. WHITE: Your Honor--

THE SPECIAL MASTER: Well, which, let me
as which? I thought it wa hydraulic conductivity.

MR. MEMBRINO: First hydraulic conductivity.

MR. WHITE: Your Honor, I would object to
the question. I object to the question because
it asks the witness to prepare an; exhibit during
direct examination, which is a circumvention
of the ten-day rule, if during direct examination
they wish to - .introduce evidence that should be
the subject of the ten-day rule.

THE SPECIAL: I will overrule the objection,
on the basis that it really isn't in the province
of the ten-day rule type of a piece of evidence,
It is an illustrative accompanyment of oral testi-
mony given to sketch or diagram or buttress that
which is already spoken, Mr, White, This nothing

more than a sketch of what his is testifying to
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o) (By Mr, Membrino)

b e g e w i ———

and I'm not even sure it will be offered, But

go ahead.

MR. WHITE: Thank you, Your Honor.

THE WITNESS: Okay.

What I'll attemptito
do here first is show the rationale for the
importance and the meaning of depth to barrier
and hydraulic conductivity. Theh gsecondly I will
how it was utilized in this exhibit C-231,

THE SPECIAL MASTER: Will it be easler for
you to work 1f that is lifted up about one yarad
higher than:where 1t 1s? We have some hooks
you're welcome to make use of,

Right, we have some hooks to hook it up,
(Brief pause,

THE SPECIAL MASTER: There you are,

Okay, -

Mxr, Membrino,

THE WITNESS: Okay. I'll attempt to show

a-drainage syatem here, just a typical cross-
section of what works in operation, This here
1s your ground surface,

That's designated by the

green?

A Designated by green,

THE. SPECIAL MASTER: You got two lines.

toédter~direct-membrino
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| Are they bhoth ground surface?
it ,
- 2 THE WITNESS: Okay. Now-~
.
e 3 THE SPECIAIL MASTER: All right, go ahead.
=3 4 THE WITNESS: The upper line is the ground
=S 5 surface, the lower green line will deslgnate as
i)
s 6 the barrier, and we'll get into how we define
odog T barrier a little bit later. And I'1l call that
N q BAR, | ‘ ’
9 Now, the pipe drains are shown as two
whs3
- 10 clrcles in blue, I'll show the water table
. 11 level between drains as a curvalinear line in
=4 12 red hetween two pilpes, Now, getting into how
—
13 it relates to my analysis, I'll use a blue
—
yo 14 line and this will show a cross-section of the
- 15 transmitting median. 1In other wnrda';"
B 16 THE SPECIAIL MASTER: Of what?
=
- 17 THE WITNESS: Transmltting median, which is
- 18 | a cross~gectional area of the solls that the water
> 19 moves through in order to get to drains. It moves
< 20 laferally in both directions from the middle.
>
PN 21 THF. SPECIAL MASTER: What governs the per-
T 29 forations on the drain pipes? .
.~ - THE WITNESS: Okay. That is usually or has
: 24 been a set standard in the drainage business andg
254 25 |
| toedter-direct-membrino ~
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usually they figure about a square inch per
- opening per linear foot of drain is adequate
to drain alﬁbst.any condition, Of couréé, if
you have atheavier soil then you won't need that
opening. But that isn't a high cost item so it
‘&éésn't, you know, really become significant.
Everything is designed bBasically the same way.
Okay. Then the second major item of
importance to me is the barrier depth. And that
is described by a'méterial that has one tenth of
the permeability of the weighted average of the
material sbove.it.
For 1natance, if the weighted average of
‘the materials above the barrier is ten and the

material in the barrier has a hydraulic conductivity

of one, 1t would be one tenth less, meeting the
definition for barrier.
Okay. Secondly, the information that I
look at 1in this analysis can'ibe shown by .a¢ profile,
something like this. What I will do here is I will
assign ‘: two-foot increments througout the profile.
Q (By Mr. Membrino) You're referring now to a blue -
.redtanqle on the left~side of that exhibit, 2427
A Yes, I am. pand this is an example of the profile

toedter-direct-mgmbrino
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pammaniy used in our buslness,

iokay. In the field when I'm logging behind
a dril; I'will texture the appropriate soils
&é they're brouéht up out of the gébﬁnd, use it,

usually laying it out five feet at a time, one

| thréﬁghﬂfiﬁe, then structuring them, sort of like
A

a book, going from left to right. Under the first

foot I put the six foot, go up to ten, then the

~16th'foot will be put--~excuse :me, the 1llth foot

" will be put under the sixth foot and go ‘so on-and’.

so forth, up through:the f£ifth and so on,
Okay. After the soils are laid out I go -

through and I tbxtire each and every foot., I

M
identify the textures that are present within that

'H.r

profile, Theh I write a log of that profile,
For instance, the first six feetnﬁight be.

gsandy loam and I would indicate it like that on

my profile.
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_-: 1 Q. (By Mr. Membrino) You have indicated SIL there?

- 2 A, Yes., And indicated SL on my drawing, J
’;‘ S Okay. The next 8 feet typ<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>