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SUPR OURT 
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Gary T. Dance 
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IN THE SUPWME COURT OF THE STATE OF IDAHO 
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Plaintiffs-Appellmts, 

vs. 

GENERAL ELECTRIC, et al, 

Defendants-Respondeplt-s. 

JOHN D. ADAMSON, et al, 

Plaintiff-Appellant, 

VS. 

FMC COWOMTION, et al, 

Defendants-Respondents. 
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1 
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1 (Consolidated Supreme Court Case 
? Nos. 25123,25124 and 25852) 

CLERK'S TRANSCRIPT ON APPEAL 

Appeal kom the District Court of the Sixth Judicial District of the State of Idaho 

in and for the County of Bannock. 

TITLE PAGE 



HONORABLE PETER D. McDEMOTT, District Judge. 
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Richard G. Boardman, Bar No. 2922 
Woardman@perkinscoie.com 
Randall L, Schmitz, Bar No. 5600 
RScbrnitz@perkinscoie.com 
PEKTNS COIE LLP 

25 1 East Front Street, Suite 400 
Boise, ID 83702-73 10 
Telepho~ie: 208.343.3434 
Facsimile: 208.343.3232 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BAmOCE:  

MILDRED CASTORENA, Individually 
and as Spouse and Personal Representative 
of the Estate of Ted Castorena; ALENE 
STOOR, Individually and as Spouse and 
Personal Representative of the Estate of 
John D. Stoor; STEPHANIE BRANCH, 
Individually and as Personal 
Representative of the Estate of Robert 
Branch, Jr.; ROBERT L. HRONEK; 
MARLENE ISISLING, Individually and as 
Personal Representative of the Estate of 
William D. Frasure; NORMAN L. DAY, 

Plaintiffs, I 
GENERAL ELECTRIC, AMERIVENT, 
SALES, INC., ALASKAN COPPER 
WORKS, AMERIVENT SALES, INC., 
ANCHOR PACKING COMPANY, A. W. 
CHESTERTON COMPANY, BABITT 
STEAM SPECIALTY, CO, BECHTEL 
dkla SEQUOIA VENTURES, BECHTEL 
CONSTRUCTION COMPANY, INC., 
BULLOUGH ABATEMENT, INC., BELL 
& GOSSETT. CERTAINTEED 

Case No. CV-2006-2474-PI 

HONEWELL,  INC.'s ANSWER TO 
PLAINTIFFSf FIRST AMENDED 

COMPLAINT 
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CORPORATION, CLEAVER-BROOKS 
a Division of Aqua Chem., Inc., COOPER 
CROUSE-HINDS, COOPER 
ITI\;IDUSTRIES, CRANE CO., C R O W  
CORK & SEAL COMPANY, INC., 
CUTLER HAMMER, INC., EBONY 
CONSTRUCTION CO., WC.. EMERSON 
ELECTRIC CO., FAImANKS MORSE 
PUMP CORPORATION, FMC 
CORPOMTION (Warner), FOSTER 
WHEELER COMPANY, GARLOCK 
INCORPORATED, GOULD 
INCORPORATED, GOULDS PUMPS 
TRADING CORP., GUARD-LINE, INC., 
HENRY VOGT MACHINE, CO., HILL 
BROTHERS, HONEYWELL, INC., IMO 
INDUSTRIES, MDUSTRIAL HOLDING 
CORPORATION, ITT INDUSTRIES, 
INC., INCERSOLL-RAND COMPANY, 
JOHNSTON PUMPS, KELLY-MOORE 
PAINT COMPANY, INC., PILKINGTON 
NORTH AMERICAN, INC., f/k/a LIBBY- 
OWENS FORD, METROPOLITAN LIFE 
INSURANCE COMPANY, NIBCO, INC., 
a/k/a Northern Indiana Brass, Co., 
NORDSTROM VALVE COMPANY, 
OBIT INDUSTRIES, INC., OWENS- 
ILLINOIS, INC., P & H CRANES, aiMa 
HARNISCHFEGOR CORPORATION, 
PARAMOUNT SUPPLY COMPANY, 
PAUL ROBERTS MACHINE SUPPLY 
DIVISION, ADVANCED INDUSTRIAL 
SUPPLY, INC., f/Ma POCATELLO 
SUPPLY, INC., PROKO INDUSTRIES, 
INC., RAPID AMERICAN, WLIANCE 
ELECTRIC MOTORS, ROCKWELL 
AUTOMATION, NC. ,  RUPERT IRON 
WORKS, SACOMA-SIERRA, 
SCHNEIDER ELECTRIC, SHEPARD 
NILES, INC., SIEMENS ENERGY & 
AUTOMATION, PIC., STEEL WEST, 
INC.. STERLING FLUID SYSTEM 
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(Peerless Pumps), UNION CAMIDE 
CORPORATION, UNION PACIFIC 
RAILROAD, VIACOM INC., WARREN 
PUMPS, INC., WESTMGHOUSE 
ELECTRIC CORPORATION, ZURN 
INDUSTRIES, INC., and Does I through 
IV, 

Defendants. 

COMES NOW Defendant Honeywell, Inc., ("Honeywell") by and through its 

attorneys of record, Perkins Coie, LLP, and answers Plaintiffs' First Amended Complaint as 

follows: 

FIRST DEFENSE 

1. Plaintiffs' First Amended Complaint fails to state a claim against Honeywell 

upon which relief can be granted. 

SECOND DEFENSE 

3 . Honeywell denies each and every allegation of the First Amended Complaint 

not specifically admitted herein. 

3. With respect to the allegations contained in Paragraph 1 of Plaintiffs' First 

Amended Complaint, Honeywell incorporates each denial, admission, and affirmative 

defense asserted in Honeywell's Answer to Complaint previously filed with this Court. 

4. Paragraphs 2-21 of Plaintiffs' First Amended Complaint do not state any 

allegations against Honeywell and, therefore, no response is required. To the extent a 

response is deemed necessary and appropriate, Honeywell is without knowledge or 

information sufficient to form a belief as to the truth of the allegations contained therein 

and, therefore, denies the same. 
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DEMAND FOR JURY TRIAL 

Honeywell hereby demands a trial by jury in accordance with the provisions of Rule 

38(b) of the Idaho Rules of Civil Procedure. 

DATED: April 26,2007 P E R a N S  COIE LLP 

By: 

V 

A ftorneys for Defendant I - io~epel l ,  Inc. 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that he caused a copy of the foregoing Answer to be 

sewed upon the following counsel of record via U.S. Mail, postage prepaid, on April 26. 

James C. Arnold 
Peterson, Parkinson &t Arnold, PLLC 
390 North Capital Avenue 

-\ * P.O. BOX 1645 
Idaho Falls, ID 83403- 1645 
Fax: (208) 522-8547 
Counsel for Plair?tiff 

A. Bruce Larson 
Attorney at Law 
155 South Second Street 
P.O. Box 6369 
Pocatello, ID 83205-6369 
Fax: (208) 478-7602 
Counsel for Cleaver Brooks 

Thomas J. Lyons 
Merrill & Merrill, Chartered 
P.O. Box 991 
Pocatello, ID 83204-0991 
Fax: (208) 232-2499 
Counsel for Owens Illinois, Inc. 

Alan C. Goodman 
Goodman Law Office 
P.O. Box D 
Rupert, ID 83350 
Fax: (208) 436-4837 
Cozrnselfor Rupert Iron Works, Inc. 

C. Patterson Keahey 
G. Patterson Keahey, P.C. 
One Independence Plaza, Suite 6 12 
Birmingham, AL 35209 
Fax: (205) 87 1 -080 1 
Counsel for Plaint@ 

Christopher C. Burke 
Greener Banducei Shoemaker P.A. 
950 West Bannock Street, Suite 900 
Boise, ID 83702 
Fax: (208) 3 19-2601 
Counsel for Ingersoll-Rand Co.; Viacorn, Inc.; 
Westivaghouse Electric Cory.; Libby OLvens Ford 

Jackson Schmidt 
Peepie Johnson Cantu & Schmidt 
1900 Seattle Tower Building 
12 1 8 Third Avenue 
Seattle, WA 98 10 1 
Fax: (206) 625-1627 
Counsel for Owens Illinois, Inc. 

Marcus W. Nye 
Raeine, Olson, Nye, Budge & Bailey 
P.O. Box 1391 
Pocatello, ID 83204-1391 
Fax: (208) 232-61 09 
Counsel for Advanced IncZtkstrial Supply (111s) 
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Wade L. Woodard 
Greener Banducci Shoemaker PA 
950 West Bannock Street, Suite 900 
Boise, ID 83702 
Fax: (208) 3 19-260 1 
Counsel for Certaintee Cop;noratian and 
Urzion Carbide Corp. 

Brian D. Harper 
Attorney at Law 
P.O. Box 2838 
Twin Falls, ID 83303 
Fax: (208) 734-4 1 53 
Counsel for Cztard Line, Inc. 

Christopher P. Graham 
Brassey Wetherell Crawford Garnett 
203 West Main Street 
P.O. Box 1009 
Boise, ID 83702 
Fax: (208) 344-7077 
Counsel for Anchor Packing Co. & Garlock 

Gary L. Cooper 
, Cooper & Larsen Chartered 

P.O. Box 4229 
Pocatello, ID 83205-4889 
Fax: (208) 235-1 182 
Counsel for Paramount Stkyply Co. & Zuhn 
Industries, Inc. 

C. Timothy Hopkins 
Steven K. Brown 
Hopkins Roden Crockefl Hansen & Hoopes, 
PLLC 
P.O. Box 51219 
Idaho Falls, ID 83405-1 2 19 
Fax: (208) 523-4474 
Counsel for Kelly-h/loore Paint Co., Inc. 

Mary Price Birk 
Ronald L. Hellbusch 
Baker & Hosfetler LLP 
303 East 17th Avenue, Suite 1 100 
Denver, CO 80203 
Fax: 
Counsel for Certaintee Corporation and Union 
Carbide Corp. 

David H. Maguire 
Maguire & Kress 
P.O. Box 4758 
Pocatello, ID 83205-4758 
Fax: (208) 232-5 18 1 
Counsel for A. W. Chesterton Co. & 'Shepard 
Niles, Inc. 

Murray Jim Sorensen 
Blaser, Sorensen & Hansen, Chartered 
285 NW Main Street 
P.O. Box 1047 
Blackfoot, ID 83221 
Fax: (208) 785-7080 
Counsel for Steel West, Inc. 

Steven V. Rizzo 
Steven V. Rizzo, P.C. 
1620 SW Taylor Street, Suite 350 
Portland, OR 97205 
Fax: 
Counsel for Paramount Supply Co. & Zz~hn 
Industries, Inc. 

Kay Andrews 
Brown McCarroll, LLP 
1 1  1 Congress Avenue, Suite 400 
Austin, TX 7870 1-4043 
Fax: 
Counsel for Kelly-Moore Paint Co., Inc. 
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Kent I-Iansen 
Cheri K. Gochberg 
Union Pacific Railroad Company 
280 South 400 West, 83250 
Salt Lake City, UT 84101 
Fax: 
Counsel for Union Pacz3c Railroad Go 

L. Charles Johnson I11 
Johnson Olson, Chartered 
P.O. Box 1725 
Pocatello, ID 83204-1 725 
Fax: (208) 
Counsel for Crown Cork & Steal Company, 
Inc. 

Donald F. Carey 
Robert D. William 
Quane Smith LLP 
2325 West Broadway, Suite B 
Idaho Falls, ID 83402-29 13 
Fax: (208) 
Counsel for Reliance Electric Company di 
Rockwell Automation. Inc. 

Donald J. Farley 
Hall Farley Oberrecht & Blanton, P.A 
P.O. Box 127 1 
Boise, ID 83701 
Fax: (208) 529-0005 
Counsel for NIBCO, Inc. 

John A. Bailey, Jr. 
Racine, Olson, Nye, Budge & Bailey, 
Chartered 
P.O. Box 1391 
Pocatello, ID 83204-1391 
Fax: (208) 232-61 09 
Cozcnsel for Gould, Inc. & Goulds Pumps 
Trading Corp. 

E. Scott Savage 
Gasey K. McCarrey 
Berman & Savage 
170 South Main Street, Suite 500 
Salt Lake City, UT 84 10 1 
Fax: 
CounseIfor Uplion PaciJic Raikoud Co. 

Gary T. Dance 
Lee Radford 
Moffatt, Thomas, Barrett, Rock cSC: Fields 
P.O. Box 81 7 
Pocatello, ID 83204 
Fax: (208) 323-01 50 
Counsel for FhiC Corp.; Henry h g t  iMuchine 
Co.; Warrant Pumps, Inc. 

Howard D. Burnett 
Hawley Troxell Ennis & Hawley LLP 
P.O. Box 100 
Pocatello, ID 83204 
Fax: (208) 233-1 304 
Counsel for Eaton Electrical Inc, 

Michael W. Moore 
Steven R. Krafi 
Moore & Baskin 
P.O. Box 6756 
Boise, ID 83707 
Fax: (208) 
Counsel for Hill Brothers Chemical Co. 

Gary L. Cooper 
M. Anthony Sasser 
Cooper & Larsen 
15 1 North 3rd Avenue, Second Floor 
Pocatello, ID 83201 
Fax: (208) 235-1 182 
Counsel for Bullough Abatement, Inc. 

HONEYWELL, INC.'S ANSWER TO PLAINTIFFS' FIRST 
AMENDED COMPLAINT - 7 
398 12-0023.0002iLEGAL 13 192562.1 /@& a+ 



Michael F. Skolnick 
J. Kevin Murphy 
Kipp and Christian, P.G. 
10 Exchange Place, 4th Floor 
Salt Lake City, UT 841 1 1  
Fax: () 
Counsel for Bullaugh Abaleme nt, Inc, 
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MICHAEL W. MOO= (ISBN 1919) 
STEVEN R 7' (ISBN 4753) 
M O O E ,  B & ELlA, LLP 
1001 W. Idaho, Ste. 400 
P. O. Box 6756 
Boise, El 83707 
Telephone: 208-336-6900 
Facsimile: 208-336-703 1 

Attorneys for Defendant Hill Brothers Chemical Company 

IN THE DISTRICT COURT OF TEE SIXTH .JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 

MILDWD CASTOmNA, Individually and as ) 
Spouse and Personal Representative of the Estate ) 
of Ted Castorena; et al., 

Plaintiffs, 

VS. 

GENERAL ELECTRIC, et al., 

Defendants. 

) Case No.: CV-2006-2474-PI 
1 
) ANSWER OF DEFENDANT WILL 
) BROTHERS CHEMICAL COMPAW 
1 
) 
1 
1 
1 

COMES NOW Defendant, Hi11 Brothers Chemical Company ("Hill Brothers"), by and 

through its attorneys of records, Moore, Baskin & Elia, LLP, and in response to Plaintiffs' 

Complaint and Demand for Jury Trial on file herein, admits, denies and alleges as follows: 

In answering the Complaint, Hill Brothers expressly reserves, in addition to the defenses 

set forth below, all defenses provided for or authorized by Rule 12(b) of the Idaho Rules of Civil 

Procedure and all other defenses provided by law. 
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Plaintiffs' Complaint failed to state a claim against Hill Brothers upon which relief can 

be granted. Hill Brothers is therefore entitled to judgment in its favor as a matter of law. 

Hill Brothers denies each and every allegation of the Complaint not expressly and 

specifically admitted herein. 

I. 

That as to the allegations contained in Paragraph 1 of Plaintiffs' Coniplaint, Defenda~t 

Hill Brothers admits it is, as a California corporation, a corporation foreign to tlie State of Idaho. 

That as to the remaining allegations contained in Paragraph I, Defendant Hill Brothers is without 

knowledge or information sufficient to form a belief as to the truth of the allegations, and 

therefore denies the same at this time pursuant to 1.R.C.P Rule 8(b). 

E.. 

That Defendant Hill Brothers is without knowledge or information sufficient to form a 

belief as to the truth of the allegations contained in Paragraphs 2 through 28 of Plaintiffs' 

Complaint, and therefore denies the same at this time pursuant to I.R.C.P. Rule 8ib). 

III. 

That Defendant Hi11 Brothers denies the allegations contained in Paragraph 29 of 

Plaintiffs' Complaint. 

That Defendant Hill Brothers is without knowledge or information sufficient to fonm a 

belief as to the truth of the allegations contained in Paragraphs 30 through 63 of Plaintiffs' 

Complaint, and therefore denies the same at this time pursuant to I.R.C.P. Rule 8(b). 
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v. 

That Defendant Hill Brothers denies the allegations contained in Pasagraphs 64 though 

67 of PlaintiffsTomplaint to the extent they are directed against Defendant Hill Brothers, and is 

without knowledge or information sufficient to form a belief as to the tmth of the allegations 

contained therein as to others, and therefore denies the same at this time pursuant to I.R.C.P. 

Rule 8(b), 

VI. 
d 

aL 
That Defendant Hill Brothers is without knowledge or infomation sufficient to f o m  a 

belief as to the truth of the allegations contained in Paragraphs 68 and 69 of Plaintiffs' 

Complaint, and therefore denies the same as this time pursuant to I.R.C.P. Rule 8(b). That 

Defendant Hill Brothers further disputes the legal assertions as contained therein insofar as they 

are directed to Defendant Hill Brothers. 

VE. 

That as to the allegations contained in Paragraph 70 of Plaintiffs' Complaint, Defendant 

Hill Brothers reserves all challenges to venue, jurisdiction and the constitutionality of the claims, 

rights and remedies asserted by Plaintiffs. 

VIII. 

That as to the allegations contained in Paragraph 71 of Plaintiffs' Complaint, Defendant 

Hill Brothers incorporates its response to the allegations contained in Paragraphs 1 through 70 

by reference as if set forth in full herein. 

Ix. 

That Defendant Hill Brothers denies the allegations contained in Paragraphs 72 through 

78 of Plaintiffs' Complaint to the extent they are directed against Defendant Hill Brothers, and 
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is without knowledge and inkmation sufficient to form a belief as to the truth of the allegations 

contained therein as to others, and therefore denies the same at this time pursumt to I.R.C.P. 

Rule 8(b). 

x. 

That as to the allegations coiitained in Paragraph 79 of Plaintiffs' Complaint, Defendant 

Hill Brothers incorporates its responses to the allegations contained in Paragaphs I though 78 

by reference as if set forth in full herein. 

XI. 

That Defendant Hill Brothers denies the allegations contained in Pasagraphs 80 through 

88 of Plaintiffs'Complaint to the extent they are directed against Defendant Hill Brothers, and 

is without knowledge or information sufficient to form a belief as to the truth of the allegations 

contained therein as to others, and therefore denies the same at this time pursuant to I.R.C.P. 

Rule 8(b). 

XE. 

That as to the allegations contained in Paragraph 89 of Plaintiffs' Complaint, Defendant 

Hill Brothers incorporates its responses to the allegations contained in Paragraphs I though 88 

by reference as if set forth in full herein. 

XIII. 

That Defendant Hill Brothers denies the allegations contained in Paragraphs 90 through 

93 of Plaintiffs' Complaint to the extent they are directed against Defendant Hill Brothers, and is 

without knowledge or information sufficient to form a belief as to the truth of the allegations 

contained therein as to others, and therefore denies the same at this time pursuant to I.R.C.P. 

Rule 8(b). 

ANSWER OF DEFENDANT HILL BROTHERS CHEMICAL COMPANY - 4 

d b 3 8  



XIV. 

That as to the allegations contained in Paragaph 94 of Plaintiffs' Complaint, Dcfcndmt 

Hill Brothers incorporates its response to the allegations contained in Paragphs  1 through 33 

by reference as if set forth in full herein. 

XV. 

That Defendant Hill Brothers denies the allegations contained in Pzagaphs 95 though 

- s 98 of Plaintiffs' Complaint to the extent they are directed against Defendant Hill Brothers, and is 

without knowledge or lnfomation sufficient to form a belief as to the truth of the allegations 

contained therein as to others, and therefore denies the same at this time pursuant to I.R.C.P. 

Rule 8(b). 

XVI. 

That Defendant Hill Brothers denies the allegations contained in Paragaphs 99 and 100 

of Plaintiffs' Complaint. 

XVII. 

That Defendant Hill Brothers denies the allegations contained in Paragraphs 101 through 

104 of Plaintiffs' Complaint to the extent they are directed against Defendant Hill Brothers, and 

is without knowledge or information sufficient to form a belief as to the truth of the allegations 

contained therein as to others, and therefore denies the same at this time pursuant to I.R.C.P. 

Rule 8(b). 

XVEI. 

That as to the allegations contained in Paragraph 105 of Plaintiffs' Complaint, Defendant 

incorporates its responses to the allegations contained in Paragraphs 1 through 104 by reference 

as if set forth in full herein.. 
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That Paragaphs 106 through 109 of Plaintiffs' Complaint do not referelice Defendmt 

Hill Brothers and this Defendant is without knowledge or infomation sufficient to form a belief 

as to the truth of the allegations contained therein, and therefore denies the same at this time 

pursuant to I.R.C.P. Rule 8(b). 

XX. 
< 

#- That Defendant Hill Brothers denies the allegations contained in Paragraph 110 of 

Plaintiffs' Coniplaint to the extent they are directed against Defendant Hi11 Brothers, and 

specifically denies that it conspired with any entity or individual. Further, that Defendant Hill 

Brothers is without knowledge or information sufficient to form a belief as to the truth of the 

allegations contained therein as to others, and therefore denies the same at this time pursuant to 

I.R.C.P. Rule 8(b). 

XXI. 

That Defendant Hill Brothers is without knowledge or information sufficient to f o m  a 

belief as to the truth of the allegations contained in Paragraph 1 11 of Plaintiffs' Complaint, and 

therefore denies the same at this time pursuant to I.R.C.P. Rule 8(b). 

XXE. 

That as to the allegations contained in Paragraph 1 12 of Plaintiffs' Complaint, Defendant 

Hill Brothers incorporates its responses to the allegations contained in Paragraphs 1 through 11 1 

by reference as if set forth in full herein. 

That Defendant Hill Brothers is without knowledge or information sufficient to form a 

belief as to the truth of the allegations contained in Paragraph 113 of Plaintiffs' Complaint, and 

therefore denies the same at this time pursuant to I.R.C.P. Rule 8(b). 
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That Defendant Will Brothers denies the allegations contained in Pxagaph 114 of 

Plaintiffs' Complaint to the extent they are directed against Defendant Hill Brothers, and is 

without howledge or infamation sufficient to form a belief as to the truth of the allegations 

contained therein as to others, and therefore denies the same at this time pursuant to I.R.C.P. 

Rule 8(b). Further that Defendant Will Brothers denies it is liable to Plaintiffs in any amout. 

XXV. 

That as to the allegations contained in Paragraph 11 5 of Plaintiffs' Complaint, Defendant 

Hill Brothers incorporates its responses to the allegations contained in Paragraph 1 through 114 

by reference as if set forth in full herein. 

XXVI. 

That Defendant is without knowledge or infomation sufficient to f o m  a belief as to the 

truth of the allegations contained in Paragraph 1 16 of Plaintiffs' Complaint, and therefore denies 

the same at this time pursuant to I.R.C.P. 8(b). 

XXVE. 

That Defendant is without knowledge or infomation sufficient to form a belief as to the 

truth of the allegations contained in Paragraph 11 7 of Plaintiffs' Complaint, and therefore denies 

the same at this time pursuant to I.R.C.P. 8(b). 

XXVIII. 

That Defendant is without knowledge or infomation sufficient to f o m  a belief as to the 

truth of the allegations contained in Paragraph 1 18 of Plaintiffs' Complaint, and therefore denies 

the same at this time pursuant to I.R.C.P. 8(b). 
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That Defendant is without knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in Paragraph 1 19 of Plaintiffs' Complaint, and therefore dsnies 

the same at this time pursuant to I.R.C.P. 8(b). 

XXX. 

That Defendant is without howledge or information sufficient to form a belief as to the 

truth of the allegations contained in Paragraph 120 of Plaintiffs' Complaint, but specifiealiy 

denies the same as to Defcndmt Hill Brothers Chemical Company. 

XXXI. 

That Defendant is without knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in Paragraph 121 of Plaintiffs' Complaint, but specifically 

denies the same as to Defendant Hill Brothers Chemical Company and denies Defendant Hill 

Brothers Chemical Company acted negligently. 

X x x n .  

That Defendant Hill Brothers Chemical Company is without knowledge or information 

sufficient to form a belief as to the truth of the allegations contained in Paragraph 122 of 

Plaintiffs' Complaint, but specifically denies that Defendant acted negligently, and denies 

Plaintiffs were damaged in any manner or in any amount as the proximate result of any alleged 

act or failure to act of Defendant Hill Brothers Chemical Company. 

XXXIlI. 

That Defendant Hill Brothers is without knowledge or information suf-fcie~it to form a 

belief as to the truth of the allegations contained in Paragraph 123 of Plaintiffs' Complaint, but 

specifically denies the same as to Defendant Hill Brothers. 
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That Defendmt Hill Brothers is wi&out knowledge or infomation sufficient to form a 

belief as to the tmth of the allegations cont~ned in Paragraph 124 of Plaintiffs' Complaint, but 

specifically denies the same as to Defcndmt Hill Brothers and denies Defendant Hill Brofiers 

r e  s b acted negligently. 

That Defendant Hill Brothers is without howledge or information sufficien_t. to forrn a 

belief as to the truth of the allegations contained in Paragraph 125 of Plaintiffs' Complaint, but 

specifically denies that Defendmt Hill Brothers acted negligently, and denies that Plaintiffs were 

damaged in any m m e r  or in any amount as the proximate result of any alleged act or failure to 

act of Defendant Hill Brothers Chemical, Company. 

AFFIMATIVE DEFENSES 

That at the time of the filing of this Answer, Defendant Hill Brothers has not been able to 

engage in discovew and lacks infomation or knowledge sufficient to form a belief as to all of 

those affirmative defenses that might apply in this instance. At this time, pursuant to I.R.C.P. 

Rule 12, Defendant Hill Brothers asserts the following affirmative defenses so that the same are 

not waived. If factual information is not developed sufficient to assert any specific affirmative 

defense, the affirmative defense in question will be withdraw. 

FIRST AFFIRMATIVE DEFENSE 

That the claims in Plaintiffs' Complaint, and each comt thereof, are barred by the 

applicable statute of limitations, including but not limited to Idaho Code $5 5-201, 5-216, 5-217, 

5-218, 5-219, 5-224,5-241 and 6-1403. 
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SECOND AFFIMATIVE DEFENSE 

Defendant Hill Brothers asserts the comparative negligence doctrine found in Idaho Code 

§ 6-801, et. seg, as a con~plete or partial bar to all the clailns made in this case. 

Plaintiffs\lairns are barred by the doctrines of waiver, estoppel and latches. 

FOURTH AFHRMATIVE DEFENSE 

Plaintiffs assumed the risk of any injuries allegedly sustained as a result of exposure to 

products containing asbestos used by or near Plaintiffs. 

FIFTH AFFIRMATIVb: DEFENSE 

PlaintiffsTomplaint has failed to set forth facts and allegations with particularity as 

against Defendant Hill Brothers sufficient to maintain a cause of action for fraud. 

SIXTH AFFIRMATIVE DEFENSE 

Any damages suffered or incurred by Plaintiffs were the result of intervening and/or 

superceding acts and omissions of third parties over whom Defendant Hill Brothers had no 

control. 

SEVENTH AFFIRMATIVE DEFENSE 

At all times relevant hereto, the knowledge of the employers of Plaintiffs were superior 

to that of Defendant Hill Brothers with respect to possible health hazards associated with the 

employment of Plaintiffs, and therefore, if there was any duty to warn or provide protection to 

the allegedly injured party, it was the duty of said employers and not of Defendant Hill Brothers. 

The breach of that duty was an intervening and/or superceding cause of injuries allegedly 

sustained by Plaintiffs. 
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EIGHTH AFFImATIVE DEFENSE 

At all relevant times hereto, all products nlanufactured by Defex~dant Hill Brothers were 

in confomity with the state of the art in the industy and with the federal standards. Such 

products were not inherently dangerous to human safety. Any asbestos fourid in any product 

manufactured by Defendant Hill Brothers was locked in, encapsulated and firmly bound or 

othemise contained. The products manufactured by Defendant Hill Brothers do not release 

dangerous amounts of asbestos fibers into the air. 

NINTH AFFIRMATIVE DEFENSE 

Plaintiffs were not exposed to nor did they come into contact with, any products 

manufactured by Defendant Hill Brothers. 

'I'I.:NTH :1.FI;IRMATI\'E DEFENSE 

Plaintiffs did not reasonably rely on any alleged fact or failure to disclose or failure to act 

by Defendant Will Brothers. 

ELEVENTH AFFIRMATIVE DEFENSE 

If it is shown that Plaintiffs used any product or material manufactured by Defendant Hill 

Brothers, as alleged in Plaintiffs' Complaint, which gave rise to the injuries as set forth therein, 

the same was misused, abused, modified, altered or subject to abnormal use and in an 

unreasonable manner for which they were not manufactured, warranted, or designed as set forth 

in Idaho Code 5 6-1406. 

TWELFTH AFFIRMATIVE DEFENSE 

Defendant Hill Brothers made no warranties of any kind, either express or implied, to 

Plaintiffs. Any warranties which are deemed to have been made by this Defendant, were either 

fulfilled, terminated or disclaimed. 
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THIRTEENTH AFFIMATTVE DEFENSE 

Plainl.iffs and their employers were sophisticated purchasers andlor users of products 

containing asbestos and had adequate knowledge of the dangers and risks associated with using 

or working around asbestos, and Defendant Hill Brothers breached not duty to Plaintiffs. 

FOURTEENTH AFFImATIVE: DEFENSE 
4 

i- 

\ -  
Z 

At all relevant times hereto, Defendant Hill Brothers did not know or believe and had no 

reason to h o w  or believe that this Defendant's products posed a risk sufficient to give rise to a 

duty to warn the Plaintiffs. 

I~IF'I'EEN'I'H rZl~l~1RMATIVE DEFENSE 

At all times since the enactment of the Occupation Safety and Health Act ("OSHA")), 

Defendant Hill Brothers has fully complied with the OSHA requirements, rules and regulations 

thereunder. 

SIXTEENTH AFFIRMATIVE DEFENSE 

To the extent the claims in Plaintiffs' Complaint seek an award of exemplary or punitive 

damages, such claims fail to state a claim against Defendant Hill Brothers upon which relief can 

be granted. 

SEVENTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs failed to mitigate their damages. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

Defendant Hill Brothers claims a set-off as to any potential judgment or award if any 

should be given on behalf of Plaintiffs against this Defendant for monies paid by other co- 

defendants, Plaintiffs or any monies paid to Plaintiffs on behalf of this Defendant. 
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NINETEENTH APFIMATIVE DEFENSE 

Plaintiffs' claims are barred due to other health conditions andior exposure to h a m h l  

substances and/or h ful habits, such as smoking. 

TWENTIETH AFHMATIVE DEFENSE 

Plaintiffs' Complaint, and each cause of action therein, is barred against Defendant Hill 

Brothers by the provisions of Idaho Code i j  72-201 et seq., including but not limited to tj 72-223, 

Idaho's workerskompeasation statutes. 

TWENTY-FIRST AFFINATIVE DEFENSE 

The workers' compensation carriers for said employer have made and will in the future 

make payment to the Plaintiffs herein for the injuries Plaintiffs allegedly received whle in the 

course and scope of their employment for their various employers. The negligence of the 

employers bars recovery against this Defendant of all sums paid or to be paid on behalf of the 

Plaintiffs by way of workers' compensation benefits described above. The negligence of the 

employers is by law imputed to the insurance carriers for said employers. 

TWENTY-SECOND AFFIRMATIVE DEFENSE 

To the extent the claims in Plaintiffs' Complaint seek an award of exemplary or punitive 

damages, said claims violate Defendant Hill Brothers right to procedural due processes provided 

in the Fifth and Fourteenth Amendments to the United States Constitution, Article I, Section 13, 

and all applicable provisions of the State of Idaho. 

TWENTY-THIRD AFFIRMATIVE DEFENSE 

To the extent the claims in Plaintiffs' Complaint seek an award of exemplary or punitive 

damages, said claims violate Defendant Hill Brothers right to equal protection under the law and 

are otherwise unconstitutional under the Fourteenth Amendment of the United States 

Constitution, Article I, Section 13, and all applicable provisions of the Constitution of the State 

of Idaho. 
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TWENTY-FOURTH APFIMATIVE DEFENSE 

Insofar as PlaintiffsTomplaint intends to assert a claim for exemplw or punitive 

dmagcs, it is premised on an alleged course of conduct vis k vis the general public, and the 

PlainLiffs in this action is therefore not the real party in interest as to the puqorted exemplary or 

v", punitive damage claims and is therefore bmed and foreclosed fi-om asserting such claim. 
: * 

TWENTY-FIFTH AFFIRMATIVE: DEFENSE 

Defendant Hill Brothers did not offer, approve or ratify the acts or omissions att~buted to 

it in Plaintiffs' Complaint. 

TWENTY-SIXTH AFFIRMATIVE DEFENSE 

Defendant Hill Brothers cannot be held liable as a matter of law for injuries or damages 

allegedly sustained as a result of exposure to products containing asbestos allegedly used by or 

near Plaintiffs, to the extent such exposure was to products containing asbestos designed, 

manufactured and distributed pursuant to and in conformity with regulations and specifications 

as mandated by the United States govement  or its agencies. The knowledge of the United 

State government or its agencies of any possible health hazards from use of such products was 

equal to or superior to that of this Defendant, and by reason thereof, this Defendant is entitled to 

such immunity from liability as exists in favor of the United States government or its agencies. 

Defendant Hill Brothers is entitled to a set-off or credit in the amount of any settlement or 

compromise heretofore or hereafter reached by Plaintiffs with any other person for any of 

Plaintiffs' alleged damages. 

TWENTY-SEVENTH AFFIRMATIVE DEFENSE 

Defendant Hill Brothers cannot be liable to Plaintiffs for any amount greater than that 

represented by the degree or percentage of fault, if any, attributable to this Defendant, pursuant 

to Idaho Code Ij 6-802. 
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TWENTY-[EIGHTH AFPIMATIVE DEFENSE 

Plaintiffs' Complaint should be dismissed for failure to comply with Rule 9fb) of the 

Idaho Rules of Civil Procedure. 

Plaintiffsklairns for damages, if any, are limited by the Idaho Tort Refom Act, Idaho 

Code 5 6-1601 et seq. 

THIRTIETH AFFIRMATIVE DEFENSE 

The alleged injuries or darnages, if my, of Plaintiffs were proximately caused by or 

contributed to by exposure inhalation of noxious and deleterious Eumes and residues &om 

industrial products or byproducts prevalent on their job sites, by the cumulative effects of 

exposure to all types of enviromental and industrial pollutants of air and water, and/or by 

substances, products or other causes not attributable to or connected with Defendant Hill 

Brothers. 

THIRTY-HRST AFFIKMATIVE DEFENSE 

Plaintiffs' Complaint fails to name both necessary and indispensable pasties in whose 

absence complete relief cannot be accorded arnong those already parties. Therefore, Plaintiffs' 

action must be dismissed, or alternatively, the action should be stayed pending other appropriate 

relief by the Court. 

THIRTY-SECOND AFFIRMATIVE DEFENSE 

The events which allegedly form the basis for the Plaintiffs' alleged causes of action 

against Defendant Hill Brothers arose prior to the elimination of the common law requirement 

of privity in negligence and strict liability actions. As such, Plaintiffs are subject to the common 

law requirement that he be in privity with Defendant Hill Brothers. Insomuch as no such privity 

existed, Defendant Hill Brothers is not a proper party to this action. 
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THIRTY-THIRD AFHWATIVE: DEFENSE: 

That actions or omissions by Defendant Hill Brothers, alleged or othenvise, were not the 

legal or proximate cause of any damages suffered or claimed by Plaintiffs. 

THIRTY-FOURTH AFFIRMATIVE DEFENSE: 

That Plaintiffs are not the real parties in interest for all or a portion of their damages. 

THIRTY-HmI-f AFFIMATIVE DEFENSE 

Defendant Hill Brothers hereby ilicorporates by reference any and all affimative 

defenses set forth by m y  other defendant in this matter. 

THIRTY-SIXTH AFFI-TIVE DEFENSE 

Defendant Hill Brothers has not conducted discovery in this action and, therefore, 

expressly reserves the right to amend this Answer to add additional or supplemental defenses, or 

to file and serve other responsive pleadings, allegations or claims. 

BOIIEST FOR ATTORNEY'S FEES AND COSTS 

Defendant Hill Brothers has been required to retain defense counsel to defend it against 

this action and the allegations contained in Plaintiffs' Complaint, and is entitled by law to 

recover its reasonable attorney fees and costs incurred in the defense of this matter. 

WHEREFORE, Defendant Hill Brothers prays that Plaintiffs' demand for relief be 

denied in every respect, that the Complaint be dismissed with prejudice as to Defendant Hi11 

Brothers, and that this Defendant be awarded its costs and fees and such other and further relief 

as the Court deems just. 

DEFENDANT REQU3STS TRIAL BY JURY. 

DATED this 25th day of April, 2007. 

MOO 

BY -- 
StevenR. Kr y"%hdfiF 
Attorney or Defendant Hill Brothers Chemical 
Compan 
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I HEEB ' J  CERTllFY That on this 25th day of April, 2007, I served a true and correct 
copy of the foregoing document, by the method indicated below, and addressed to the following: 

P. 0. Box 1645 Overnight Delivery 
Idaho Falls, ID. 83403-1645 

G. Patterson Keahey 
G. Patterson Keahey, P.C. 0 Facsimile (205) 871-0801 
One Independence Plaza, Ste. 612 
Birmingham, AL 35209 

1414 E. Center 
P. 0. Box 4758 
Pocatello, D. 83205-4758 €3 Email maauire@maatm-kress.co~n 

kress@,maguire-kress.com 

Trout Jones Gledhill Fuhrman 
225 N. gth Street, Ste. 820 U Hand Delivery 
P. 0. Box 1097 

428 Park Avenue Hand Delivery 
P. 0. Box 51219 0 Overnight Delivery 
Idaho Falls, D. 83405-1219 
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Facsimile (205) 233- 1304 
333 S. Main Street 
P. 0. Box 100 
Pocatello, ID. 83204 

161 5" Avenue S., Ste. 202 
P. 0 .  Box 2838 D Hand Delivery 
Twin Falls, ID. 83303 

4 19 West Benton Hand Delivery 
P. 0. Box 1725 Overnight Delivery 
Pocatello, ID. 83204-1 725 

Wade L. Woodard 
Greener Banducci Shoemaker, PA 
950 W. Bannock, Ste. 900 
Boise, ID. 83702 

Facsimile (303)861-7805 
303 East 17 '~  Avenue, Ste. 1100 Hand Delivery 
Denver, CO. 80203-1264 Overnight Delivery 

Teed Corporation; Union 

Gary T. Dance/Lee Radformenjamin C. Ritchie 
Moffatt Thomas Barrett Rock & Fields Chtd. 
41 2 West Center, Suite 2000 
P. 0. Box 817 
Pocatello, ID. 83204 

Attorneys for FMC Corporaton; Warren Pumps, Inc.; 
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P. 0. Box 6369 
Pocatello, ID. 83201 

Robert D. Williams U Facsimile (208) 529-0005 
Quane Smith, LLP 
2325 W. Broadway, Ste. B 
Idaho Falls, ID. 83402-2913 

Attomeys for Reliance Electric Company; Rockwell 
Automation, Inc.; Steel West; Babbitt Steam 

Christopher C. Burke 
Greener Banducci Shoemaker, PA Facsimile 208-3 19-2601 
950 W. Bannock Street, Suite 9009 Hand Delivery 
Boise, ID. 83702 Overnight Delivery 

Ernail - cburke@greenerlaw.com 

Attorneys for Ingersoll-Rand Corporation and CBS 
Corporation Wa/ Viacom, Inc., a successor by 
merger to CBS Corporation, f/Ma/ Westinghouse 
Electric Corporation 

Facsimile 208-395-8585 
U Hand Delivery 

P. 0. Box 1271 Overnight Delivery 

Goodman Law Office Facsimile (208) 436-4774 

Overnight Delivery 
Email 2~r;oodmara@,gmt.org 

/& 92- 
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Merrill & Merrill, Chtd. 
109 North Arthur, 5th Floor Hand Delivery 

Overnight Delivery 
Pocatello, ID. 83204-0991 

Attorney for Owens-Illinois, Inc. 

Jackson Schmidt 
Pepple, Johnson, Cantu & Schmidt, PLLC Facsimile (206) 625-1627 
1218 Third Avenue, Ste. 1900 
Seattle, WA 98101-3051 

Attorney for Owens-Illinois, Inc. 

Hand Delivery 
Overnight Delivery 

ocatello, ID. 83204-1391 

alt Lake City, UT. 84101 
5 Ernail asbestos@,berman.savage.com 

ttorneys for Union Pacific Railroad Co. 

Hand Delivery 
80 S. 400 West, #250 
alt Lake City, UT. 84101 

per & Larsen, Chtd Facsimile 208-235-1 182 
N. Third Avenue, Ste. 2 10 
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Steven V. Ezzo, P.C. Facsimile 503-229-0630 
1620 SW Taylor St., Ste. 350 
Podland, OR. 97205 

Murray Jim Sorensen 
Blaser Sorensen cRr. Oleson Chtd. 
285 N.W. Main 0 Hand Delivery 
P. 0. Box 1047 Overnight Delivery 
Blackfoot, El. 83221 

John A. Bailey, Jr. 
Racine Olson Nye Budge & Bailey, Chtd. Facsimile (208) 232-6109 

P. 0. Box 1391 
Pocatello, ID 83204-1391 

Perkins Coie LLP Facsimile (208) 343-3232 
25 1 E. Front Street, Suite 400 Hand Delivery 
Boise, Idaho 83702-7301 

Attorneys for Crane Co. 

Henry W. Oliver Building Hand Delivery 
535 Smithfield Street Overnight Delivery 
Pittsburgh, PA 1521 1-23 12 

Michael F. Skolniek 
Kipp & Christian, P.C. Facsimile (801) 359-9004 
10 Exchange Place, 4th Floor 
Salt Lake City, UT 841 11 Overnight Delivery 

Attorneys for Bullough Abatement, Inc. 
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1199 West Main Street a Hmd Delivery 
P.O. Box 1712 
Boise, Idaho 83701 

Attorneys for Metropolitan Life Lnsurance Co. 
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ANDERSON, JULIAN & HULL LLP 

C. W.  Moore Plaza 
250  South Fifth Street, Suite 700 
Post Office Box 7426 
Boise, Idaho 83707-7426 
Telephone: (208) 344-5800 
Facsimile: (208) 344-55 1 0  
E-Mail: chhansen@ajhlaw.com 
Attorneys for Defendant IMO INDUSTRIES 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 

MILDRED CASTORENA, lndividually and as 
Spouse and Personal Representative of the 
Estate of Ted Castorena; ALENE STOOR, 
lndividually and as Spouse and Personal 
Representative of the Estate of John D. 
Stoor; STEPHANIE BRANCH, lndividually 
and as Personal Representative of the 
Estate of Robert Branch, Jr,.; ROBERT L. 
HRONEK; MARLENE KISLING, lndividually 
and as Personal Representative of the 
Estate of William D. Frasure; NORMAN L. 
DAY, 

Plaintiffs, 1 

Case No. CV 2006-2474-PI 

ANSWER AND DEMAND FOR 
JURY TRIAL 

VS. 

GENERAL ELECTRIC, AMERIVENT, SALES, 
INC., ALASKAN COPPER WORKS, 
AMERIVENT SALES, INC., ANCHOR 
PACKING COMPANY, A.W. CHESTERTON 
COMPANY, BABITT STEAM SPECIALTY 
CO., BECHTEL aka: SEQUOIA VENTURES, 
BECHTEL CONSTRUCTION COMPANY, 
INC., BULLOUGH ABATEMENT, INC., BELL 
& GOSSETT, CERTAINTEED 
CORPORATION, CLEAVER-BROOKS a 
Division of Aqua Chem., Inc., COOPER 
CROUSE-HINDS, COOPER INDUSTRIES, 
CRANE CO., CROWN CORK & SEAL 
COMPANY, INC., CUTLER HAMMER, INC., 
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EBONY CONSTRUCTION CO., INC., 
EMERSON ELECTRIC CO., FAIRBANKS 
MORSE PUMP CORPORATION, FMC 
CORPORATION (Hamer), FOSTER 
WHEELER COMPANY, GARLOCK 
INCORPORATED, GOULD INCORPORATED, 
GOULDS PUMPS TRADING CORP., 
GUARD-LINE, INC., HENRY VOGT 
MACHINE, CO., HILL BROTHERS, 
HONEYWELL, INC., IMO INDUSTRIES, 
INDUSTRIAL HOLDING CORPORATION, ITT 
INDUSTRIES, INC., INGERSOLL-RAND 

.+- COMPANY, JOHNSTON PUMPS, KELLY- 
MOORE PAINT COMPANY, INC., 
PlLKlNGTON NORTH AMERICAN, INC. f lkla 
LIBBY-OWENS FORD, METROPOLITAN LIFE 
INSURANCE COMPANY, NIBCO., INC., 
AIKIA Northern Indiana Brass Co., 
NORDSTROM VALVE COMPANY, OBIT 
INDUS?RIES, INC., OWENS-ILLINOIS, Inc., 
P & H CRANES, alkla HARNISCHFEGOR 
CORPORATION, PARAMOUNT SUPPLY 
COMPANY, PAUL ROBERTS MACHINE 
SUPPLY DIVISION ADVANCED 
INDUSTRIAL SUPPLY, INC., f lkla 
POCATELLO SUPPLY, INC., PROKO 
INDUSTRIES, INC., PROKO INDUSTRIES, 
INC., RAPID AMERICAN, RELIANCE 
ELECTRIC MOTORS, ROCKWELL 
AUTOMATION, INC., RUPERT IRON 
WORKS, SACOMA-SIERRA, SCHNEIDER 
ELECTRIC, SHEPARD NILES, INC., 
SIEMENS ENERGY & AUTOMATION, INC., 
STEEL WEST, INC., STERLING FLUID 
SYSTEM (Peerless Pumps), UNION 
CARBIDE CORPORATION, UNION PACIFIC 
RAILROAD, VIACOM INC., WARREN 
PUMPS, INC., WESTINGHOUSE ELECTRIC 
CORPORATION, ZURN INDUSTRIES, INC., 
and Does I through IV, 

Defendants. 
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COMES NOW, IMO Industries, by and through i ts counsel of record, 

Anderson, Julian & Hull and hereby answers the Plaintiffs' Complaint as follows: 

FIRST DEFENSE 

The Plaintiffs' Complaint fails t o  state a cause of  action upon relief can be 

granted. 
4: 

SECOND DEFENSE 

I .  

That w i th  respect to  Paragraph 31  of the Plaintiffs' Complaint, this 

Defendant admits that  at one t ime it was authorized t o  do business in the State of 

Idaho and is a foreign corporation. This Defendant denies the remainder of the 

allegations contained in Paragraph 31 .  

II. 

That wi th  respect t o  Paragraphs 2 - 30, 3 2  - 63, 6 5  - 70, this Defendant 

denies each and every allegation contained therein as it relates t o  IMO Industries. 

To the extent the allegations do not relate t o  IMO Industries, this Defendant is 

wi thout sufficient information or knowledge or information t o  determine the t ruth 

of the averments contained therein and therefore denies the same. 

111. 

That wi th  respect t o  Paragraphs 1 and 64, this Defendant states it is without 

sufficient knowledge or information necessary t o  determine the t ruth of the 

averments contained therein and therefore denies the same. 

ANSWER AND DEMAND FOR JURY TRIAL - 3 
r*Ois/ 



IV. 

With  respect t o  Count One, Paragraphs 71 - 78, this Defendant denies each 

and every allegation contained therein as it relates t o  IMO, but  is wi thout sufficient 

knowledge andlor information t o  determine the t ruth of the averments contained 

i 

B therein w i th  respect t o  the remaining Defendants and therefore denies the same. 
d s 

X 

v. 

Wi th  respect t o  Count Two, Paragraphs 79 - 88, this Defendant denies each 

and every allegation contained therein as it relates t o  IMO, but  is wi thout sufficient 

knowledge and information necessary t o  determine the t ruth o f  the averments 

contained therein w i t h  respect t o  other Defendants and therefore denies the same. 

VI 

With respect t o  Count Three, Paragraphs 8 9  - 93, this Defendant denies 

each and every allegation contained therein as it relates t o  IMO, but is without 

sufficient knowledge and information necessary t o  determine the t ruth of the 

averments contained therein wi th  respect t o  other Defendants and therefore denies 

the same. 

VII. 

With respect t o  Count Four, Paragraphs 9 4  - 104, this Defendant denies 

each and every allegation contained therein as it relates t o  IMO, but  is without 

sufficient knowledge and information necessary t o  determine the t ruth of the 

averments contained therein wi th  respect t o  other Defendants and therefore denies 

the same. 

/'o 52 
ANSWER AND DEMAND FOR JURY TRIAL - 4 



VIII. 

With respect t o  Count Five, Paragraphs 105  - 1 1  1, this Defendant denies 

each and every allegation contained therein as it relates t o  IMO, but is without 

sufficient knowledge and information necessary to  determine the t ruth of the 

averments contained therein w i th  respect t o  other Defendants and therefore denies 

the same. 

IX. 

With  respect t o  Count Six, Paragraphs 1 1  2 - 1 1  4, this Defendant denies 

each and every allegation contained therein as it relates t o  IMO, but is without 

sufficient knowledge and information necessary t o  determine the t ruth of the 

averments contained therein w i th  respect t o  other Defendants and therefore denies 

the  same. 

FIRST AFFIRMATIVE DEFENSE 

That any and all damages allegedly incurred by the Plaintiffs in  this matter 

were proximately caused and contributed to  by Plaintiffs' o w n  negligence which 

exceeds any alleged negligence of this answering Defendant and therefore, 

Plaintiffs are barred f rom any recovery. 

SECOND AFFIRMATIVE DEFENSE 

The Plaintiffs have failed t o  mitigate their damages. 

THIRD AFFIRMATIVE DEFENSE 

Plaintiffs have failed t o  name or identify necessary parties contrary t o  Idaho 

Rules o f  Civil Procedure. 
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FOURTH AFFIRMATIVE DEFENSE 

Any  and all damages incurred by Plaintiffs were proximately caused by third 

parties or entities for whom this Defendant has no authority or control. 

FIFTH AFFIRMATIVE DEFENSE 

The alleged injuries or damages sustained by the Plaintiffs or the Plaintiffs 

decedents were proximately caused by  superseding intervening acts of third parties 

other than IMO. 

SIXTH AFFIRMATIVE DEFENSE 

T o  the extent, if any, t o  which Plaintiffs or Plaintiffs decedents have received 

payments or have been damages by or on behalf of answering Defendants or other 

third parties, Plaintiffs are not  the real parties in interest t o  prosecute this action as 

required by Rule 17 o f  the Idaho Rules o f  Civil Procedure. 

SEVENTH AFFlRMATlVE DEFENSE 

Plaintiffs' claims are barred by the statute of limitations. 

EIGHTH AFFlRMATlVE DEFENSE 

The risks and dangers involved in this situation were open and obvious t o  the 

Plaintiffs and therefore, Plaintiffs assumed the risk of dangers incident thereto. 

NINTH AFFlRMATlVE DEFENSE 

That the Plaintiffs cannot assert any claim for equity in that  they have 

unclean hands. 
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TENTH AFFIRMATIVE DEFENSE 

Plaintiffs' claims are barred by the doctrine o f  latches, waiver andisr 

estoppel. 

ELEVENTH AFFIRMATIVE DEFENSE 

The conditions o f  which Plaintiffs complain were preexisting conditions and 

are not  entitled t o  recover damages therefrom. 

TWELFTH AFFIRMATIVE DEFENSE 

The alleged injuries or damages sustained by the Plaintiffs or Plaintiffs 

decedents were not  proximately caused by any acts or omission of  IMO. 

THIRTEENTH AFFlRMATlVE DEFENSE 

The Plaintiffs alleged injuries or damages t o  Plaintiffs or Plaintiffs decedents 

were proximately caused by misuse, abuse, alteration andfor failure t o  properly 

utilize, maintain or care for IMO products by  persons other than IMO. 

FOURTEENTH AFFlRMATlVE DEFENSE 

Plaintiffs' claims are barred in whole or in part by  the Idaho's applicable 

statute of repose. 

FIFTEENTH AFFlRMATlVE DEFENSE 

Plaintiffs' claims are barred because IMO's products at all t imes relevant 

hereto, met  the state of the art applicable t o  the Industry in question. 

SEVENTEENTH AFFIRMATIVE DEFENSE 

IMO asserts that  it did not  participate in, authorize, ratify, conspire or benefit 

f rom the alleged wrongful acts which are asserted in the Complaint. 
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EIGHTEENTH AFFIRMATIVE DEFENSE 

Plaintiffsf claims andlor damages are barred because IMO provided adequate 

and complete warnings. 

NINETEENTH AFFIRMATIVE DEFENSE 

IMO's products complied wi th  the industry standards at  all t ime relevant 

hereto a t  the t ime of  their manufacture andlor sale. Said products were safe for 

their intended use and were not defective or unreasonably dangerous. 

TWENTIETH AFFIRMATIVE DEFENSE 

Plaintiffs' claims against IMO are barred because Plaintiffs' or Plaintiffs 

decedents' exposure t o  IMO product, if any, was de minimis. 

TWENTY-FIRST AFFIRMATIVE DEFENSE 

The Plaintiffs' claims of fraud or conspiracy claim are barred by Rule 9(b) of 

the Idaho Rules of Civil Procedure which requires such assertions t o  be made w i th  

particularity. 

TWENTY-SECOND AFFIRMATIVE DEFENSE 

Plaintiffs' causes of action under state law are barred by the doctrine of 

federal preemption. 

TWENTY-THIRD AFFIRMATIVE DEFENSE 

Plaintiffs cannot recover against IMO and their claims are barred for lack of 

personal jurisdiction against IMO. 

WHEREFORE, this answering Defendant prays for judgment as follows: 
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1. That the Plaintiffs take nothing by way  of  their Complaint and that the 

same be dismissed w i th  prejudice. 

2.  That the Defendant, IMO, be awarded a reasonable sum of attorney's 

fees and costs incurred in suit herewith. 

L 3 .  For such other and further relief as this Court deems proper. 

DEFENDANT IMO INDUSTRIES DEMANDS A JURY TRIAL AS TO ALE 

ISSUES. 

DATED this day of April, 2007. 

ANDERSON, JULIAN & HULL LLP 

Chris H. Hansen, Of the Firm 
Attorneys for Defendant IMO 
Industries 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTMGT OF THE STArfE 
OF IDAHO, 1N AND FOR THE COUNTY OF BANNOCK 

MILDRED CASTOmNA, et al, ) 
1 Case No, CVT-2006-2474-PI 

Plaintiffi, ) MEMORANDUM DECISION 
1 and O m E R  

VS. 1 
1 

GENERAL ELECTRIC, ALASKAN COPPER ) 
WORKS; AMERIVENT SALES, INC.; ) 
ANCHOR PACKING COMPANY; 1 
A. W. CIIESTERTON COMPANY; 1 
BABITT STEAM SPECIALTY, CO., 
BECHTEL aka: SEQUOIA VENTURES, 
BULLOUGH ABATEMENT, INC.; BELL 
& GOSSETT; CERTAINTEED CORPORATION, ) 
CLEAVER-BROOKS a Division of Aqua Chem, ) 
Inc.; CRANE CO.; CROWN CORK & 1 
SEAL COMPANY, INC.; CUTLER HAMMER; ) 
EBONY CONSTRUCTION CO.; 
EMERSON ELECTRIC CO.; 
FAIRBANKS MORSE PUMP CORPORATION; ) 
FMC CORPORATION; FOSTER WHEELER ) 
COMPANY; GARLOCK INCORPORATED; ) 
COULD INCORPORATED; 
GOULDS PUMP TRADING COW.; ) 
GUARD-LINE, INC.; HENRY VOGT 1 
MACHINE CO.; HILL BROTHERS; 
HONEYWELL, INC.; IMO INDUSTRIES 
INDUSTRIAL HOLDING CORPORATION; 
ITT INDUSTRIES, INC.; INGERSOLL-RAND ) 
COMPANY; JOHNSTON PUMPS; 
KELLY-MOORE PAINT COMPANY, INC.; 
PILKINGTON NORTH AMERICAN, INC. f/Ma ) 
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P & H CRANES, aka HARNISCHFEGOR 1 
COWOMTION; P A M M O W T  SUPPLY ) 
COMPANY; PAUL ROBERTS MACHINE ) 
SUPPLY DIVISION; ADVANCED INDUSTRIAL ) 
SUPPLY, INC. flWa POCATELLO SUPPLY, INC. ) 
WLIANCE ELECTRIC MOTORS; 
ROGKWELL AUTOMATION, INC.; ) 
RUPERT IRON W O K S ;  SACOMA-SIEm;  ) 
SCmEIDER ELECTRIC; SHEPARD NILES, ) 
INC.; STEEL WEST, XNC.; STERLING 1 

> * 
FLUID SYSTEM; UNION CARBIDE 

i 
CORPORATION; UNION PACIFIC RAILROAD; ) 
VIACOM, INC.; W A R E N  PUMPS, INC.; 1 
WESTINGHOUSE ELECTRIC CORPORATION; ) 
ZURN INDUSTRIES, INC. 

Defendants. 
1 

INTRODUCTION 

Tliis case is a products liability action wherein the Plaintiff generally alleges the above- 

named defendants are responsible for the manufacture of asbestos-containing products or 

machinery to which the Plaintiff alleges she was exposed. 

The Complaint, filed on June 2,2006, named Sacoma-Sierra as a defendant, but made no 

mention of the party at issue here, Parker-Hannifin, Corporation (hereinafter "Parker-Hannifin" 

or "the Defendants"). However, Parker-Hannifin, an admitted successor-in-interest to Sacorna 

Sierra, Inc., was served with process on December 8, 2006, as "Parker-Hannifin Corporation fka 

Sacoma-Sierra, Inc." (See Ex. A, attached to Aff. of Kevin J. Scanlan in Supp. of Parker- 

Hannifin Corporation's Mot. to Dismiss, (hereinafter "Scanlan Aff."), Dec. 29, 2006, T/ 2.) 

Parker-Hannifin is now moving this Court to dismiss the Plaintiff's complaint as it pertains to the 
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Defendmts, on several grounds. First, the Defendants argue for dismissal because the ""laintiffs 

failed to effectuate service within six months of filing the complaint as required by IRCP 

4(a)(2)." (Parker-Hmifin Corporation's Mot. to Dismiss (hereinafter ""Defs.' kfot. to 

Dismiss"), Dec. 27, 2006, 2.) The Defendants also argue for a dismissal based on a lack of 

personal jurisdiction andor because there exists insufficiency ofprocess. (Id.) 

After reviewing the written record and hearing oral argument regarding the Defendants' 

motion on March 12, 2007, this Court took the matter under advisement. 

1. Whether to dismiss the complaint as to Sacoma-Sierra and, to the extent applicable, 
Parker-Hannifin. 

Dxscusszo~ 

1 Whether the Plaintiff's failure to timely serve the Defendants requires dismissal o f  
the Complaint. 

The Defendants are first arguing for a dismissal based on the Plaintiffs failure to serve 

process on Parker-Hannifin in accordance with the ldaho Rules of Civil Procedure (IRCP). (Id.) 

IRCP 12(b)(5)' entitles a party to dismissal if that party is insufficiently served with process. 

The Defendant claims the service of process effectuated by the Plaintiff was insufficient since 

such service violated IRCP 4(a)(2). That rule states: 

(2) Time Limit for Service. If a service of the summons and complaint is not made 
upon a defendant within six (6) months after the filing of the complaint and the party on 
whose behalf such service was required cannot show good cause why such service was 
not made within that period, the action shall be dismissed as to that defendant witl~out 

I Rule 12(b). How defenses and objections presented. Every defense, in law or fact, to a claim for relief in any 
pleading, whether a claim, counterclaim, cross-claim or third-party claim, shall be asserted in the responsive 
pleading thereto if one is required, except that the following defenses shall be made by motion: . . . (5) insufficiency 
of service of process . . . . 
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prejudice upon the court's own initiative with 14 days notice to such party or upon 
motion. 

It is undisputed here that service of the Gornplaint was untimely. The Plaintiff filed her 

Gornplaint on June 2,2006; however, Parker-Hmnifin was not served with process until 

December 8,2006. (See Ex. A, attached to Scanlan Aff.) Therefore, because the Plaintiff failed 

to meet the six-month tirne frame for serving the summons and complaint by six days, Rule 

4(a)(2) requires this Court to dismiss the action unless the Plaintiff can demonstrate good cause 

for her failure to timely serve the Defendants. Sammis v. Magnetek, 130 Idaho 342, 346, 941 

P.2d 3 14, 3 18 (1997). In determining whether a party has met this good cause exception to Rule 

4(a)(2), courts may consider whether the party made diligent attempts to effect service within six 

months of filing the complaint. Id. See also, Martin v. Soblit, 133 Idaho 372, 987 P.2d 284 

The Plaintiff maintains that she "has a good cause exception to the six (6) month service 

requirement because she proceeded with diligence . . . ." (Pl.'s Resp. to Parker-Hannifin Corp.'s 

Mot. to Dismiss (hereinafter "Pl.'s Resp."), Jan. 19, 2007, 2.) Specifically, the Plaintiff argues 

she was diligent because: 

Plaintiff was provided the incorrect address, but persisted in attempting to serve the 
defendant four (4) times through Richard Duty from Accurate Process Service in 
Wisconsin. Service was first attempted on June 27, 2006 in Carson City, Nevada just 20 
days after the complaint was filed. Said service was returned on July 25, 2006. Again, 
on August 29, 2006, after research and attempts to locate defendant, service was 
attempted through a new address through Richard Duty from Accurate Process Service in 
Wisconsin. Said service was returned on September 29, 2006. Next, plaintiff continued 
trying to locate the defendant and attempted service to a Wisconsin address October 9, 
2006 through Richard Duty from Accurate Process Service in Wisconsin, which was 
returned as well. Finally, plaintiff was able to locate the proper address and contacted  he 
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process server, kchard Duty from Accurate Process Service in Wisconsin and service 
was processed November 20, 2006. Plaintiff explained to Mr. Duty, the trouble of 
locating the defendant and instructed that service be performed immediately and before 
December 1, 2006. Defendant was served on December 8, 2006 by Richard Duty from 
Accurate Process Service in Wisconsin. 

(Id. at 2-3 .) 

W i l e  the service of process was insufficient here because it was accornplished six days 

late, this Coust finds that the Plaintiff did exhibit diligent efforts, as the Plaintiff made four 

attempts to serve the Defendant beginning just 20 days after the Complaint was filed. 

Furthermore, this Court is opposed to disposing of cases based on procedural technicalities. 

Therefore, because the Plaintiff here accornplished service upon the Defendants only six days 

beyond the deadline after making several attempts as detailed above, this Court finds the Plaintiff 

acted with due diligence in processing service to the Defendants and therefore declines to 

dismiss the Plaintifps Complaint because of her failure to timely serve the Defendants. 

2. Whether this Court has personal jurisdiction over the named defendant, Sacoma - 
Sierra. 

The Defendants next argue the Plaintiffs Complaint should be dismissed based on a lack 

of personal jurisdiction. (Parker-Hannifin Corporation's Mem. in Supp. of Mot. to Dismiss 

(hereinafter "Defs.' Mern. in Supp. of Mot. to Dismiss"), Dee. 29, 2006, 5.) The Defendants 

assert that Parker-Hannifin Corporation is "not subject to personal jurisdiction" because it does 

not have sufficient minimum contacts with Idaho. (Id.) Specifically, the Defendants argue that 

while the Plaintiff's complaint names Sacoma-Sierra as a corporation subject to the jurisdiction 

of this Court, that corporation was "dissolved over twenty years ago, is not an active corporation 
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currently licensed to do business in Idaho and docs not have minimurn contacts with Idaho." (Id. 

at 6.) Furthemore, the Defendants note that the Complaint "makes no allegation that Pasker 

I3amifin has any contact with Idaho or should have any involvement in this case." (Id.) 

a. Whether this Court has personal jurisdiction over Sacoma-Sierra. 

In order to exercise personal jurisdiction over an out-of-state defendant, an Idaho court 

must demonstrate that the act giving rise to the cause of action falls under Idaho's long arm 

statute and that constitutional standards of due process are met. McAnally v. Bonjac, Inc., 137 

Idaho 488,490,50 P.3d 983,985 (2002). Idaho Code (IC) 5 5-514(b), Idaho's long arm statute; 

provides for personal jurisdiction over a non-resident defendant when a tort is committed within 

the state. Id. at 491, 50 P.2d at 986. In pertinent part, that statute states: 

tj 5-514. Acts subjecting persons to jurisdiction of courts of state. 
Any person, firm, company, association or corporation, whether or not a citizen or 
resident of this state, who in person or through an agent does any of the acts hereinafter 
enumerated, thereby submits said person, firm, company, association or corporation, and 
if an individual, his personal representative, to the jurisdiction of the courts of this state 
as to any cause of action arising from the doing of any of said acts: 

(a) The transaction of any business within this state which is hereby defined as the 
doing of any act for the puspose of realizing pecuniary benefit or accomplishing or 
attempting to accomplish, transact or enhance the business purpose or objective or any 
part thereof of such person, firm, company, association or corporation; 

(b) The commission of a tortious act within this state; 

IDAHO CODE ANN. 5 5-5 15 (West 2007). "[Aln allegation that an injury has occurred in Idaho in 

a tortious manner is sufficient to invoke the tortious act language of I.C. 5 5-514(b)." St. 

Alphonsus Reg'l Med. Ctr. v. Wash., 123 Idaho 739,743, 852 P.2d 491,495 (1993). The Idaho 

Supreme Court has further held that "this section is designed to provide a forum for Idaho 
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residents, is remedial legislation of the most hndamental nature and should be liberally 

construed." Id. (internal citations omitted). Whether the alleged conduct is act~tally tortious is 

not relevant to an examination of jurisdiction under the long-am statute. Id. 
,' 

In this case, the Plaintiff has alleged that Sacoma-Sierra committed a tort by providing 
1 

"asbestos twisted rope . . . which was the product that caused Plaintifrs illness." (Pl.'s Resp. at 

4.) Thus, given the remedial nature of the long-arm statute and because an allegation of tortious 

action is sufficient, this Court determines jurisdiction over Sacoma-Sierra does exist under IC 5 

5-5 14(b). However, as explained above, a determination that jurisdiction exists pursuant to 

Idaho's long-arm statute does not end the jurisdictional inquiry since this Court must also 

determine whether the assertion of jurisdiction is permissible pursuant to the Due Process Clause 

of the United States Constitution. McAnally, 137 Idaho at 490, 50 P.3d at 985. 

Due process "prohibits an Idaho court from exercising personal jurisdiction over a non- 

resident defendant unless that dekndant has certain minimum contacts with Idaho such that the 

maintenance of the suit does not offend traditional notions of fair play and substantial justice." 

St. Alphonsus Reg'l Med. Ctr., 123 Idaho at 744, 852 P.2d at 496 (internal citations omitted). 

These minimum contacts require a defendant to "purposefirlly [avail] itself of the privilege of 

conducting activities within [Idaho], thus invoking the benefits and protections of [Idaho's] 

laws." Hunson v. Denckla, 357 U.S. 235,253, 78 S.Ct. 1228, 1240 (1 958). Furthermore, a 

defendant's contacts must be "such that he should reasonably anticipate being haled into court 

there." World-Wide Volkswugen Corp. V. Woodson, 444 U.S. 286,287, 100 S.Ct. 559,562 

(1980). Such minimum contacts are accomplished 'if the defendant "purposefully directs" his 
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activities at residents of the forum state and the litigation arises out of or relates to those 

activities.' St  Alphonsus Reg'l Med. Ctr., 123 Idaho at 744, 852 P.2d at 496 (citing Hougland 

Farms, Inc. v. Johnsora, 1 19 Idaho 72,76, 803 P.2d 978,982 (19901, quoting Burger King Corp. 

v. Rudzewicz, 471 U.S. 462,477, 105 S.Ct. 2174,2182 (1985 1). The Idaho Supreme Court: has 

further detemined that 

[iln analyzing whether there are sufficient contacts for the exercise of specific persolla1 
jurisdiction, 'the suit for which jurisdiction is sought must arise out of or relate to the 
defendant's contacts with Idaho. It is not just any contacts by the defendant with Idaho 
that will sustain the exercise of specific personal jurisdiction, but only those out of which 
the suit arises or those that relate to the suit.' 

Id. (quoting Houghland Farms, Inc., 119 Idaho at 75, 803 P.2d at 981). 

In this case, Sacoma-Sierra cotiducted business with Food Machinery Corporation 

(FMC), a company located in and doing business in Idaho. In addition to other business, the 

Plaintiff alleges that Sacorna-Sierra provided "asbestos twisted rope to FMC, which was the 

product that caused Plaintiffs illness." (Pls.' Resp. at 4.) Thus, Sacoma-Sierra conducted 

interstate business with an Idaho corporation, thereby purposefirlly availing itself of the privilege 

of conducting activities in Idaho, thus invoking the benefits and protections of Idaho's laws. 

Consequently, Sacoma-Sierra's contacts with Idaho are such that Sacoma-Sierra could 

reasonably anticipate being haled into an Idaho court. Therefore, because the act giving rise to 

the cause of action falls under Idaho's long m statute and the constitutional standards of due 

process are met, this Court can exercise personal jurisdiction over Sacorna-Sierra and declines to 

dismiss the lawsuit on that basis. 
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b. Whether this Court has personal jurisdiction over Parker-Hanrrifin. 

Although this Court has determined it can exercise personal jurisdiction over Sacoma- 

Sierra, it remains undisputed that Parker-Hanni_fin has no contacts with Idaho. Neve~heless, the 

Plaintiff asserts this Court still has personal jurisdiction of the Defendants under a successor-in- 

interest theory. The Plaintiff points to a Ninth Circuit ruling wherein it was determined that 

a successor to a manufacturer might be held liable for product defects caused by the 
manufacturer if (1) the plaintiff has no remedy against the original manufacturer because 
it dissolved when the successor acquired its business, (2) the successor has the ability to 
assume the manufacturer's risk-spreading program, and (3) imposition of liability on the 
successor would be fair because the successor acquired the original manufacturer's trade 
name, good will, and customer lists. 

Hydro-Air Equip., Inc. v. Igyatd Corp., 852 F.2d 403,406 (Idaho Ct. App. 1988). 

Parker-Hannifin is an admitted successor-in-interest to Sacoma-Sierra. (Defs.' Mem. in 

Supp. of Mot. to Dismiss at 3.) As such, in the event that Sacorna-Sierra is liable for any injury 

suffered by the Plaintiff, Parker-Hannifin might also be liable under a successor-in-interest 

theory if the above three factors are satisfied. At this juncture, it is unclear as to whether those 

factors could be satisfied; therefore this Court declines to dismiss the Plaintiffs Complaint 

because of a lack of personal jurisdiction over Parker-Hannifin. 
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3. Whether the PlaintifPs Complaint should be dismissed based upon insufficiency of 
process. 

The Defendants also argue the Plaintiips Complaint must be dismissed because of 

insufficiency of service of process pursuant to IRCP 12(b)(4).~ (Defs.' Mem. in Supp. of Mot. to 

Dismiss at 6.) 

Parker-Hannifin is not a named party to this lawsuit, and the Plaintiff bas not moved to 

amend her lawsuit to include the Defendants. As such, the process was improper because the 

Defendants have not been served with a lawsuit that involves them. Once the Plaintiff learned 

that Parker-Wannifin is the successor-in-interest to Sacoma-Sierra, she should have immediately 

moved to include the correct party. 

Based on the foregoing, this Court hereby GRANTS the Defendants' request to dismiss 

the Plaintiff's Complaint on the grounds that there exists insufficiency of process. The Plaintiff 

should move to amend her Complaint and properly serve the Defendants. 

Dated this day of May, 2007 

PETER D. MCDERMOTT 
DISTRICT JUDGE 

Rule 12(b). How defenses and objections presented. Every defense, in law or fact, to a claim for relief in any 
pleading, whether a claim, counterclaim, cross-claim or third-party claim, shall be asserted in the responsive 
pleading thereto if one is required, except that the following defenses shall be made by motion: . . . (4) insufficiency 
of process , . . . 
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A.BRUGE LARSON--1SB #2093 
Attorney at Law 
155 South Second Ave. 
P.O. Box 6369 
Pocatello, ID 83205-6369 

Telephone (208) 478-7600 
Facsimile (208) 478-7602 
e-mail 

Attomey for Defendant 17'7' Corporation fikla I n  Industries Inc. and Bell & Gossett a division 
of ITT Corporation. 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 

Mildred Castorena, Individually and as spouse) Case No.: CVC 2006-2474-PI 
and Personal Representative of the Estate of ) 
Ted Castorena; Alene Stoor, Individually and ) A ~ ~ ~ E D  ANSWER AND DEMAND FOR 
as Spouse and Personal Representative of the ) JURY TRIAL 
Estate of John D. Stoor; Stephanie Branch, 1 
Individually and as Personal Representative of 1 
the Estate of Robert Branch, Jr.; Robert L. 1 

) Hronek; Marlene Kisling, Individually and as 
Personal Representative of the Estate of 
William D. Frasure; Norman L. Day. 

1 
) 

Plaintiffs , 

VS . 

GENERAL ELECTRIC, et al., 1 
) 

Defendants. 

Comes now, Defendant ITT Corporation fMa ITT Industries Inc., and Bell & Gossett a 

division of ITT Corporation., by and through its undersigned attorney of record and responds to 

the Plaintiffs' Complaint for Wrongfir1 Death and Loss of Consortium --- Asbestos and Jury 

Demand ("Complaint"), specially appearing, contesting jurisdiction and service and sufficiency 
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of process, and prescwing their objection to the attempt to assert jurisdiction and/or krce  it to 

defend in this action. 

FIRST DEFENSE 

This court lacks jurisdiction over the subject matter o f  this action and lacks personal 

jurisdiction of the Defendant ITT Corporation f/Wa ITT Indust~es Inc., and Bell & Gossett a 

division of ITT Corporation. Plajntiffs have not sufficiently served Defendant ITT Corporation 

fMa ITT Industries Inc., and Bell & Gossett a division of ITT Corporation in this matter and 

accordingly, the Court lacks jurisdiction over Defendant ITT Corporation fMa ITT Industries 

Inc., and Bell & Gossett a division of ITT Corporation. 

SECOND DEFENSE 

Plaintiffs' Complaint fails to state a claim upon which relief can be granted, and should 

therefore be dismissed. 

THIRD DEFENSE 

Defendant ITT Corporation UWa ITT Industries Inc., and Bell & Gossett a division of 

ITT Corporation denies each and every allegation of Plaintiffs' Complaint not specifically 

admitted herein. 

FOURTH DEFENSE 

The Plaintiffs has failed to join all necessary and indispensable parties to this action. 

ANSWER 

1. Answering paragraph 1 of Plaintiffs' Complaint, Defendant ITT Corporation Ulda 

ITT Industries Inc., and Bell & Gossett a division of ITT Corporation. admits only that it is a 

business entity organized and existing under the laws of a state other than Idaho and is 

authorized to do business in Idaho. Defendant ITT Corporation fMa ITT Industries Inc., and 
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Bell & Gossett a division of 1TT Corporation is without knowledge or infannation sufficient to 

form tl belief as the truth of the allegations contained in paragapb 1 relating to other Defendants. 

Defendant ITT Corporation ECMa ITT Industries lnc. and Bell & Gossett a division of ITT 

Corporation denies the remaining allegations contained in paragaph 1. 

2. Answering paragraphs 2 through 10 and 12 through 32 of Plaintiffs' Complainl-, 

Defendant ITT Corporation f/Wa ITT Industries Inc., and Bell & Gossett a division of ITT 

4 

,A 2 
Corgoration has insufficient information to Jbm a belief as to the truth of any of the allegations 

- 
jli" relating to the Plaintiffs or Defendants other than Defendant ITT Corporation fiMa ITT 

Industries Inc., and Bell & Gossett a division of ITT Corporation. and, therefore, denies the 

same. 

3. Answering paragraph 11 and 33 of Plaintiffs' Complaint, Defendant ITT 

Corporation fMa ITT Industries Inc., and Bell & Gossett a division of 1TT Corporation admits 

only that it is a business entity organized and existing under the laws of a state other than Idaho. 

4. Answering paragraphs 34 through 63 of Plaintiffs' Complaint, Defendant ITT 

Corporation f/Wa ITT Industries Inc., and Bell & Gossett a division of ITT Corporation has 

insufficient information to form a belief as the truth of any of the allegations relating to the 

Plaintiffs or Defendants other than Defendant ITT Corporation W a  ITT Industries Inc., and Bell 

& Gossett a division of ITT Corporation. and, therefore, denies the same. 

5. Answering paragraph 64 of Plaintiffs' Complaint, Defendant ITT Corporation 

W a  ITT Industries Inc., and Bell & Gossett a division of ITT Corporation denies the allegations 

insofar as they are directed at Defendant ITT Corporation fMa ITT Industries Inc., and Bell & 

Gossett a division of ITT Corporation. Further, Defendant ITT Corporation fMa ITT Industries 

Inc., and Bell & Gossett a division of ITT Corporation has insufficient information to f o m  a 

-- 
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belief as the truth of any of the allegations relating to Defendants other than Defendant IITT 

Corporation f/Wa I n  Industries Inc., and Bell & Gossett a division of ITT Corporation and, 

therefore, denies the same. 

6. Anstyering paragraphs 65 through 70, Defendant ITT Corporation W a  ITT 

Industries Inc., and Bell & Gossett a division of ITT Corporation denies the allegations insofar as 

they are directed at Defendant ITT Corporation fMa ITT Industries Inc., and Bell & Gossett a 

- division of ITT Col-poration. Defendant I n  Corporation f/Wa ITT Industries Inc., and Bell & 
k; 

I J 
> 

Gossett a division of ITT Gorporation hrther responds that it is without knowledge or 

information sufficient to form a belief as to the truth of the allegations contained in paragraphs 

65 through 70 as they relate to other Defendants and, therefore, denies them. 

7. Answering paragraph 71 of Plaintiffs' Complaint, Defendant ITT Corporation 

f/Wa ITT Industries Inc., and Bell & Gossett a division of ITT Corporation. incorporates its 

previous responses to the preceding paragraphs of Plaintiffs' Complaint. 

8. Answering paragraphs 72 through 78 of Plaintiffs' Complaint, Defendant ITT 

Corporation W a  ITT Industries Inc., and Bell & Gossett a division of ITT Corporation. denies 

the allegations insofar as they are directed at Defendant ITT Corporation fikla ITT Industries 

Inc., and Bell & Gossett a division of ITT Gorporation. Defendant ITT Corporation W a  ITT 

Industries Inc. and Bell & Gossett a division of I n  Corporation hrther responds that it is 

without knowledge or information sufficient to form a belief as to the truth of the allegations 

contained in paragraphs 72 through 78 as they relate to other Defendants and, therefore, denies 

them. 

9. Answering paragraph 79 of Plaintiffs' Complaint, Defendant ITT Corporation 

W a  ITT Industries Inc. and Bell & Gossett a division of ITT Corporation. incorporates its 
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previous responses to the preceding pasagraphs of PlaintiffsTomplaint. 

10. Answering paragaphs 80 through 88 of Plaintiffs' Complaint, Defendant ITT 

Corporation .E1Ma ITT Indus-ries Inc., and Bell & Gossett a division of ITT Corporation denies 

the allegations insofar as they are directed at Defendant ITT Corporation W a  ITT Industries 

Inc., and Bell & Gossett a division of ITT Corporation. Defendant ITT Corporation fMa ITT 

Industries Inc., and Bell & Gossett a division of ITT Corporation furlher responds that it is 

B 

\5 cvithout knocvledge or infomation sufficient to fonn a belief as to the truth of the allegations 

contained in paragaphs 80 through 88 as they relate to other Defendants and, therefore, denies 

them. 

1 I .  Answering paragraph 89 of Plaintiffs' Complaint, Defendant ITT Corporation 

fMa ITT Industries Inc., and Bell & Gossett a division of ITT Corporation. incorporates its 

previous responses to the preceding paragraphs of Plaintiffs' Complaint. 

12. Answering paragraphs 90 through 93 of Plaintiffs' Complaint, Defendant ITT 

Corporation W a  ITT Industries Inc., and Bell & Gossett a division of ITT Corporation denies 

the allegations insofar as they are directed at Defendant ITT Corporation W a  ITT Industries 

Inc., and Bell & Gossett a division of ITT Corporation. Defendant ITT Corporation f7Wa IT'T 

Industries Inc. and Bell & Gossett a division of ITT Corporation hrther responds that it is 

without knowledge or information sufficient to form a belief as to the truth of the allegations 

contained in paragraphs 90 through 93 as they relate to other Defendants and, therefore, denies 

them. 

13. Answering paragraph 94 of Plaintiffs' Complaint, Defendant ITT Corporation 

fMa ITT Industries Inc., and Bell & Gossett a division of ITT Corporation. incorporates its 

previous responses to the preceding paragraphs of Plaintiffs' Complaint. 
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1 4. Answering paragaphs 95 though 1 04 of Plaintiffs' Complaint, Defendant ITT 

Coqoration fMa ITT Industries Inc., and Bell & Gossett a division of ITT Corporation denies 

the allegations insofar as they are directed at 1TT Corporation UMa TTT Industries Ine., and Bell 

& Cossett a division of ITT Corporation. Defendant ITT Corporation W a  ITT Industries Inc,, 

and Bell & Cossett a division of ITT Coporation hrther responds that it is without bowledge 

or information sufficient to Corn a belief as to the truth of the allegations contained in paragraphs 

95 through 104 as they relate to other Defendants and, therefore, denies them. 

15. Answering paragaph 105 of Plaintiffs' Complaint, Defendant ITT Corporation 

fMa ITT Industries Inc., and Bell & Gossett a division of ITT Corporation. incorporates its 

previous responses to the preceding paragraphs of Plaintiffs' Complaint. 

16. Answering paragraphs 106 through 1 1 1 of Plaintiffs' Complaint, Defendant ITT 

Corporation fMa ITT Industries Ine., and Bell & Cossett a division of ITT Corporation denies 

the allegations insofar as they are directed at Defendant ITT Corporation fMa ITT Industries 

Inc., and Bell & Gossett a division of ITT Corporation Defendant ITT Corporation f/Wa ITT 

Industries Inc., and Bell & Gossett a division of ITT Corporation hrther responds that it is 

without knowledge or information sufficient to form a belief as to the truth of the allegations 

contained in paragraphs 106 through 11 1 as they relate to other Defendants and, therefore, denies 

them. 

17. Answering paragraph 1 12 of Plaintiffs' Complaint, Defendant ITT Corporation 

f/Wa ITT Industries Inc., and Bell & Gossett a division of ITT Corporation. incorporates its 

previous responses to the preceding paragraphs of Plaintiffs' Complaint. 

18. Answering paragraphs 113 and 114 of Plaintiffs' Complaint, Defendant ITT 

Corporation f/k/a ITT Industries Inc., and Bell & Gossett a division of ITT Corporation. denies 

Answer and Demand for Jury Trial of ITT Corporation f/Wa ITT Industries Inc. and Bell & 
Gossett a division of ITT Corporation. Page -6 - 

i~., % 

/& 78 3- 



the allegations insofar as they are directed at Defendant ITT Corlyoration f/Wa ITT Industries 

Inc., and Bell & Gossett a division of ITT Corporation. Defendant ITT Corporation f/Wa ITT 

Industries fnc., and Bell & Gossett a division of 173' Corporation hrther responds that it is 

without howledge or infomation sufficient to fonn a belief as to the truth of the allegations 

contained in paagaphs 113 and 114 as they relate to other Defendants and, therefore, denies 

them. 

19. Answering paragraph 1 15 of Plaintiffs' Complaint, Defendant ITT Corporation 

fYWa ITT Industries Inc., and Bell & Gossett a division of ITT Corporation. incorporates its 

previous responses to the preceding paragraphs of Plaintiffs' Complaint. 

20. Answering paragraphs 1 16 through 122 of Plaintiffs' Complaint, Defendant ITT 

Corporation W a  ITT Industries Inc., and Bell & Gossett a division of 1TT Corporation. denies 

the allegations insofar as they are directed at Defendant ITT Corporation fMa ITT Industries 

Inc., and Bell & Gossett a division of ITT Corporation. Defendant ITT Corporation fMa ITT 

Industries Inc. and Bell & Gossett a division of ITT Corporation hrther responds that it is 

without knowledge or information sufficient to form a belief as to the truth of the allegatiolis 

contained in paragraphs 11 3 and 114 as they relate to other Defendants and, therefore, denies 

them. 

21. Answering paragraph 124 and 125 of Plaintiffs' Complaint, Defendant ITT 

Corporation f/Wa ITT Industries Inc., and Bell & Gossett a division of ITT Corporation. denies 

the allegations insofar as they are directed at Defendant ITT Corporation f/Wa ITT Industries 

Inc., and Bell & Gossett a division of ITT Corporation. Defendant ITT Corporation UWa ITT 

Industries Inc. and Bell & Gossett a division of ITT Corporation hrther responds that it is 

without knowledge or information sufficient to form a belief as to the truth of the allegations 
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contained in paragaphs 124 and 125 as they relate to other Defendants and, therefore, denies 

them. 

AFFIWIATIVE DEFENSES 

22. That the Plaintiffs' claims are basred because they were not presented within the 

time prescribed by law for the commencement of an action upon the claim asserted, pursuant to 

- the appropriate statute of limitation, including, but not limited to the following separate and 
i' 

distinct sections ofthe Idaho Code, 9s 5-201,5-2 16,s-219,6- 1303 and 6-1403(3). 

23. That the Complaint, and all causes of action contained therein, have failed to set 

fosth facts and allegations sufficient to constitute a cause of action against Defendant ITT 

Corporation fMa ITT Industries Inc., and Bell & Gossett a division of ITT Corporation. in that 

the complaint fails to state with particularity the circumstances constituting the alleged 

fi-audulent concealment of the alleged wrongs. Defendant 1TT Corporation fMa ITT Industries 

Inc. and Bell & Gossett a division of ITT Corporation has never engaged in any deception or 

fraud. The claims asserted in the Complaint, therefore, are barred by the relevant statutes of 

limitation. Plaintiffs'claims are barred by the doctrine of laches, waiver, accord and satisfaction, 

and/or estoppel. 

24. Plaintiffs accepted the risk of injury; Plaintiffs assumed any risks incident to their 

employment, including exposure to asbestos. Plaintiffs , at all times mentioned in the Complaint, 

were aware of all conditions of their employment, and hlly appreciated all the risks, if any, that 

were involved, including exposure to asbestos. Notwithstanding such knowledge on the part of 

the Plaintiffs, Plaintiffs continued in their employment and voluntarily assumed the risk of the 

very injuries, if any, of which the Plaintiffs complain. Such an assumption of the risks is a bar to 

any recovery against Defendant ITT Corporation f/Wa ITT Industries Inc., and Bell & Gossett a 
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division of ITT Corporation. 

25. Acts or omissions of third parties over whom Defendant ITT Corporation QWa 

ITT Industries Inc., and Bell & Cossett a division of ITT Corporation. had no corrtrol constiate 

an independent intervening cause. 

\$ 

26. Based upon infonnation and belief, Plaintiffs' injuries, if any, were caused by 

acts, conduct, as circumstances of an unknown or indeteminate character in nature. By reason 

of the foregoing, it is impossible to determine facts as to time, place, and causal relationship 

lacking which, as a matter of law, bars Plaintiffs' claims. 

28. Plaintiffs have failed to mitigate their damages, if any, the monetary damages, 

which Plaintiffs are entitled if any, should be reduced by the amount of damages that would have 

otherwise been mitigated or reasonably avoided. 

29. Plaintiffs' claims are barred by virtue of the fact that the product manufactured or 

distributed by Defendant ITT Corporation fMa ITT Industries Inc., and Bell & Gossett a division 

of ITT Corporation., or its predecessor corporations, complied with the applicable codes, 

standards, or regulations adopted or promulgated by the United States, the State of Idaho, or 

other applicable jurisdiction at the time of sale. 

30. The injuries and damages alleged in said Complaint, and each and every cause of 

action thereof, if any there were, were the direct and proximate result of the misuse, abuse, or 

alteration of said products after they left the custody and the control of Defendant ITT 

Corporation fMa ITT Industries Inc., and Bell & Gossett a division of ITT Corporation. by 

Plaintiffs and/or their employers. 

3 1. The products referred to in Plaintiffs' Complaint were misused, abuse, altered or 

not used in accordance with the recommended or manufacturer's instructions for the products in 

Answer and Demand for Jury Trial of ITT Corporation fMa ITT Industries Inc. and Bell & 
Gossett a division of ITT Corporation. Page -9 - 

/o B I  



question by Plaintiffs or by third pasties over whotn Defendant ITT Corporation f/Wa ITT 

Industries Inc., and Bell & Gossett a division of ITT Corporation., has no control or right to 

control. Such misuse, abuse, or alteration was not reasonably foreseeable by Defendant ITT 

Corporation f/&a ITT Industries Inc., and Bell & Gossett a division of ITT Corporation., and 

proximately caused any loss, injury, or damage incurred by Plaintiffs. 

32. Plaintiffs knowingly, voluntarily, and umeasonably proceeded to encounter each 

of the known risks and hazards, if any, referred to in Plaintiffs' Complaint, and this undertaking 

proximately caused and contributed to any loss, injury, or damages incurred by Plaintiffs ; thus 

Plaintiffs' claim should be reduced or barred. 

33. Any damage, injury, or condition, if any, alleged by Plaintiffs' Coinplaint was 

caused or substantially contributed to by Plaintiffs' own negligence, comparative fault, or 

knowing and voluntary assumption of known and appreciable risk, and such negligence, 

comparative fault, or assumption of risk bars Plaintiffs' claims. 

34. This Court lacks jurisdiction regarding the subject matter of this action by virtue 

of the Workers' Cornpensation and Occupational Disease Act in this and other jurisdictions. 

35. Defendant ITT Corporation fMa ITT Industries Inc., and Bell & Gossett a 

division of ITT Corporation., is entitled to a set-off as to any potential judgment or award on 

behalf of Plaintiffs against Defendant ITT Corporation fMa ITT Industries Inc., and Bell cFt 

Gossett a division of ITT Corporation., for any moneys paid by other Defendants or nonparties at 

fault to Plaintiffs or any moneys paid to Plaintiffs on behalf of Defendant ITT Corporation fiMa 

ITT Industries Inc., and Bell & Gossett a division of ITT Corporation., or any benefits received 

or owed to Plaintiffs by any State or Federal insurance or workers' compensation h n d  or 

program. 

Answer and Demand for Jury Trial of ITT Corporation fMa ITT Industries Inc. and Bell & 
Gossett a division of ITT Corporation. Page -10 - 

/&$a 
%ezJ 



36, Plaintiffs' claim should be dismissed or stayed for failure to join one or more 

necessary and indispensable parties. 

37. Efursuant to Idaho Code 8 6-802, Defedant ITT Corporation flMa TTT 

Industries Inc., and Bell & Gossett a division of ITT Corporation., cannot be liable to 

Plaintiffs for any amount greater than that represented by the degree or percentage of fault, if 
P ,  

any, attributable to Defendant ITT Corporation f/Wa ITT Industries Inc., and Bell & Gossett a 
L i 

division of ITT Corporation. 

38. Even if Plaintiffs were exposed to asbestos, which Defendant ITT Corporadon 

f/Wa ITT Industries Inc., and Bell & Gossett a division of ITT Corporation., denies, such 

exposure did not cause or contribute to, nor was a substantial factor in bringing about, ally 

injury, condition, or damages alleged in Plaintiffs' Complaint. Plaintiffs have not been injured 

by any product manufactured by Defendant ITT Corporation f/Wa ITT Industries Inc., and Bell 

& Gossett a division of ITT Corporation. That at all relevant time, all Defendant ITT 

Corporation flMa ITT Industries Inc., and Bell & Gossett a division of ITT Corporation. 

products were in conformity with the state of the art in the industry and with Federal Standard. 

The products made by Defendant ITT Corporation f/Wa ITT Industries Inc., and Bell & 

Gossett a division of ITT Corporation. are not inherently dangerous to human safety. Any 

asbestos in any Defendant ITT Corporation flWa ITT Industries Inc., and Bell & Gossett a 

division of ITT Corporation. product is locked in; incapsulated, and firmly bound or otherwise 

contained. Defendant ITT Corporation's flWa ITT Industries Inc., and Bell & Gossett a 

division of ITT Corporation products do not release dangerous amounts of asbestos dust or 

fibers into the air. 
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39. The risk of any i n j w  or damage alleged in Plaintiff~bcomplaint was 

unforeseeable at the time any relevant product was manufactured or sold. 

40. Defendant ITT Corporation f/Wa ITT Industries Inc., and Bell 8L Gossctt a 

division of ITT Corporation., denies all cross-claims that may be asserted against it in this 

matter. 

r - 41. Failure to warn, if any, was not a substantial cause of Plaintiffs' alleged injuries. 

42. Plaintiffs' exposure to cigarette smoke, other tobacco products, or noxious fumes 

and residues caused or contributed to the damages alleged in Plaintiffs' Complaint. 

43. Defendant ITT Corporation W a  ITT Industries Inc., and Bell & Gossett a 

division of ITT Corporation. hereby incorporates by reference all of affirmative defenses 

heretofore and hereinafter set forth by co-defendants as though hlly set forth herein. 

44. Any exposure, if any, by Plaintiffs to Defendant ITT Corporation's f/Ma ITT 

Industries Inc., and Bell & Gossett a division of ITT Corporation, products alleged to contain 

asbestos must be considered de minimus and not a proximate cause of Plaintiffs' alleged injuries. 

45. There is no privity of contract or any other type of privity between Plaintiffs suld 

Defendant ITT Corporation W a  ITT Industries Inc., and Bell & Gossett a division of ITT 

Corporation. 

46. There is no concerted concurrence of action between Defendant ITT Corporation 

EWa I n  Industries Inc., and Bell & Gossett a division of ITT Corporation., and any other 

defendant as alleged herein, and said Defendants are neither joint tortfeasors nor liable for 

conspiracy. 

47. Plaintiffs' claims in damages, if any, are barred or limited by the Idaho tort 

Reform Act, Idaho Code 8 6- 1 60 1, et seq. 
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48. Plaintiffs and Plaintiffs' elnployers were sophisticated users of products 

containing asbestos and had adequate knowledge of the dangers and risks associated with using 

or working around asbestos. 

49. Defendant ITT Corporation W a  ITT Industries Inc., and Bell & Gossett a 

division of ITT Gorporation., has not conducted discovery in this action and, therefore, expressly 
P f'& 
Xi - reserves the right to m e n d  its answer to add additional or supplemental defenses in the file and 

serve other responsive pleadings, allocations, or claims. 

50. Plaintiffs is not entitled to recover from Defendant ITT Corporation f/Wa ITT 

Industries Inc., and Bell & Gossett a division of ITT Corporation., because Plaintiffs, their agents 

or intervening third parties had virtually the same, if not the same, notice and knowledge as 

Defendant ITT Corporation W a  ITT Industries he., and Bell & Gossett a division of ITT 

Corporation., with respect to the alleged hazard or defect, if any, in the products at issue in the 

complaint. 

51. Defendant ITT Corporation f/k/a ITT Industries Inc., and Bell & Gossett a 

division of ITT Gorporation., did not act individually or together with any one or more of the 

other defendants for or in order to accomplish any unlawful purpose or by any unlawful means. 

Moreover, Plaintiffs did not suffer any injury as a result of the actions or inactions of Defendant 

ITT Corporation E'Wa ITT Industries Inc., and Bell & Gossett a division of ITT Corporation., 

Accordingly, Plaintiffs cannot recover against Defendant ITT Corporation Uk/a ITT Industries 

Inc., and Bell & Gossett a division of ITT Corporation., under a theory of civil conspiracy. 

52. Insofar as the Complaint is based on allegations of concealment, 

misrepresentation, or fraud by Defendant ITT Corporation Uk/a ITT Industries Inc., and Bell & 

Gossett a division of ITT Corporation., the Complaint fails to state with particularity the 
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circumstances constituting the alleged concealment, misrepresentation, or fraud. The Complaint, 

therefore, fails to state a claim against Defendant 1TT Corporation filcia ITT Induslries Inc., and 

Bell & Cossett a division of ITT Corporation., upon which relief can be granted. 

53. Plaintiffs' claims are barred as a matter of public policy in as much as a social utility 

and public benefit of asbestos-containing product outweigh any alleged risks of such product. 

54. matever  damages decedent for Plaintiffs may have suffered, if any, were the sole 

and proximate result of an unavoidable accident. 

55. Plaintiffs have not sufficiently served Defendant ITT Corporation f/Wa ITT 

Industries Inc., and Bell & Gossett a division of ITT Corporation., in this matter and accordingly, 

the Court lacks jurisdiction over Defendant I n  Corporation f7Ma ITT Industries Inc., and Bell & 

Gossett a division of ITT Corporation. 

56. Plaintiffs' claim for punitive damages in this action violates the provisions of 

Idaho Code 8 1604 (2). 

57. Plaintiffs' claim for punitive damages violates provisions of the United States 

Constitution. 

58. Plaintiffs' claims have been discharged under all relevant provisions of Federal 

and State law. 

DEMAND FOR JURY TRIAL 

Defendant ITT Corporation f/Wa ITT Industries Inc., and Bell & Gossett a division of 

ITT Corporation demands a trial by jury, composed of the number of persons allowed by law, on 

all issues, claims, and defenses so triable. 
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WREmFORE, having fully answered the allegation of Plaintiffs' Complaint, 

Defendmt ITT Corporation flWa ITT Industries Inc., and Bell & Gossett a division of ITT 

Corporation., prays for relief as follows: 

1. That PlaintiffsTomplaint be dismissed with prejudice or, in the alternative, a 

judwent be rendered in favor of Defendant ITT Corporation UMa ITT Industries Inc., and Bell 

& Gossett a division of ITT Coqoration. 

2. That Defendant ITT Corporation f/Wa ITT Industries Inc., and Bell & Gossett a 

division of ITT Corporation, be awarded its cost necessarily incurred herein and reasonable 

attorney fees incurred in the defense of this action; and, 

3. That ITT Corporation flWa ITT Industries Inc., and Bell & Gossett a division of 

ITT Corporation, be granted such other and fkrther relief as the Court deems just and proper 

under the circumstances. 

Corporation f/k/a ITT Industries Inc. and 
Bell & Gossett a division of ITT 
Corporation. 
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CERTIFICATE OF' SERVICE 
4h 

I HEREBY CERTIFY that on the day of June 2007, a true and correct copy of the 
within and foregoing AMENDED ANSWER AND DEMAND FOR JURY TRIAL, of I n  
CORPORATION was served upon: 

James C. Arnold U.S. Mail 
Petersen, Parkinson & Arnold, PLLC C] Facsimile: 208-522-8547 
390 N. Capital Avenue C] Hand Delivery 
P.O. Box 1645 
Idaho Falls, ID 83403- 1656 

Attorneys for Plaintiff 
G. Patterson Kedhey 
C. Patterson Keahey, P.C. 
One Independence Plaze, Suite 6 12 
Bimingham, AL 35209 

Attorneys for Plaintiff 

Alan C. Goodman 
Goodman Law Office 
7 17 7th Street 
P.O. Box D 
Rupert, ID 83350 

El U.S. Mail 
C] Facsimile: 205-87 1-080 1 
C] Hand Delivery 
C] Overnight Delivery 
El Email: vickiec@,ixesohelp.com 

C] U.S. Mail 
C] Facsimile: 208-436-4744 
C] Wand Delivery 
C] Overnight Delivery 
El Einail: 2goodn1ani;:i!1\,pnt.q 

Attorney for Rupert Iron Works, lne. 
Thomas J. Lyons C] U.S. Mail 
Merrill & Merrill C] Facsimile: 208-232-2499 
109 N. Arthur, sth floor C] Hand Delivery 
P.O. Box 991 C] Overnight Delivery 
Pocatello, ID 83204-099 1 El Email: 

toml@merrilland1nerri11.com 
Attorney for Owens-Illinois Inc. 

Jackson Schmidt 
Pepple, Johnson, Cantu & 
Schmidt, PLLC 
12 1 8 Third Avenue, Suite 1900 
Seattle, WA 98 10 1-305 1 

Attorney for Owens-Illinois Inc. 

C] U.S. Mail 
C] Facsimile: 206-625- 1627 
C] Hand Delivery 
C] Overnight Delivery 
El Email: jacksonschinidt@pics.com 
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W. Marcus Nye 
Racine, Olson, Nye, Budge & 
Bailey, Chtd. 
201 E. Center 
P.O. Box 1391 
Pocatello, ID 83204-1 391 

U.S. Mail 
El Facsimile: 208-232-6 109 
C7 Hand Delivery 
El Overnight Delivery 
E3 Einail: 

Attorney for Advanced Indusbrial 
L Supply Inc. 
i 

\,\ 

John A. Bailey, Jr. C] U.S. Mail 
Racine, Olson, Nye, Budge & El Facsimile: 208-232-6 109 
Bailey, Chtd. CI H d  Delivery 
201 E. Center C] Overnight Delivery 
P.O. Box 1391 El Email: j_ab@;racinelaw.net 
Pocatello, ID 83204- 139 1 

Attorney for Gould Incorporated and Gould 
Pumps Trading Carp. 

David H. Maguire andlor David R. Kress C] U.S. Mail 
Maguire & Ksess Facsimile: 208-232-5 18 1 
1414 E. Center C] Hand Delivery 
P.O. Box 4758 C] Overnight Delivery 
Pocatello, ID 83205-4758 El Email: rnagnireama~qire- 

laess.com andlor laess@ma& 
Attorneys for A.W. Cbesterton Company laess.com 

Christopher P. Graham C] U.S. Mail 
Trout, Jones, Gledhill & Fuhrinan, P.A. C] Facsimile: 208-33 1 - 1529 
225 N. 9th St., Ste. 820 C] Hand Delivery 
P.O. Box 1097 C] Overnight Delivery 
Boise, ID 83702 El Email: c ~ d ~ a m @ i d a l a \ ~ . c o ~ x  

Attorneys for Garlock, Incorporated, Anchor 
Packing Company 

Murray J. ("Jim") Sorensen 
Blaser, Sorensen & Hansen 
285 NW Main 
P.O. Box 1047 
Blackfoot, ID 83221 

Attorneys for Steel West, Inc. 

C] U.S. Mail 
C] Facsimile: 208-785-7080 
C] Wand Delivery 
C] Overnight Delivery 
El Email: mjs@,ida.net 
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L. Charles Johson I11 
Attorney At Law 
419 W. Benton 
P.O. Box 1725 
Pocatello, ID 83204 

C I  U.S. Mail 
C] Facsimile: 208-232-9 16 1 

Hand Delivery 
Overnight Delivery 

El E-mail: cjlaw@allidabo.com 

Attorneys for Crown Cork & Seal Co., Inc 
x "' 

I i Howard D. Burnett U.S. Mail 
Hawley, Troxell, Ennis & Hawley LLP Facsimile: 208-233- 1304 
333 South Main St., C] Hand Delivery 
P.O. Box 100 Overnight Delivery 
Pocatello, ID 83204 El E-Mail: hdb@hteh.com 

Attorneys for Eaton Electrical Inc., W a  
Cutler-Hammer Inc. 

Gary T. Dance andlor Lee Radford U.S. Mail 
And Benjamin C. Ritchie Facsimile: 208-232-0150 
Moffatt, Thomas, Barrett, Rock & Fields, Hand Delivery 
Chtd. Overnight Delivery 
412 West Center St., El E-mail: gtd@moffat.com 
P.O. Box 817 
Pocatello, ID 83204 

Attorneys for Defendants Reliance Electric 
Co. and Rockwell Automation, Inc. 

Donald F. Carey andor Carole I. Wesenberg U.S. Mail 
or Robert D. Williams Facsimile: 208-529-0005 
Quane Smith LLP Hand Delivery 
2325 West Broadway Ste. B Overnight Delivery 
Idaho Falls, ID 83402-2913 El E-mail: 

dfcarey@quanesmith.net 
Attorneys for Defendants Reliance Electric 
Co and Rockwell Automation, Inc. 

Christopher Burke U U.S. Mail 
Greener Banducci Facsimile: 208-3 19-2600 
950 W. Bannock St., Ste. 900 Hand Delivery 
Boise, ID 83702 Overnight Delivery 

El E-mail: info@greenerlaw .corn 
Attorneys for Westinghouse and Ingersoll- 
Rand Company 
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Gary L. Cooper 
Cooper & Earsen, Chtd. 
15 1 N. 3" Ave., Ste. 21 O 
P.O. Box 4229 
Pocatello, ID 83205-4229 

, Attorneys for Defendants Parmount Supply 
i 

\- Co., Zum Indust~es, Inc., and Bullough 
Abatement Inc., 

J. Kevin Murphy andlor Michael F. Skolnick 
Kipp and Christian, P.G. 
10 Exchange Place 4"' Floor 
Salt Lake City, UT 841 11 

Attorneys for Defendant Bullough 
Abatement, Inc. 

Andrew Grace and/or M. Mattingly 
Steven V. Rizzo, PC 
Lincoln Place, Ste. 350 
1620 SW Taylor St., 
Portland, Oregon 97205 

Attorneys for Defendants Paramount Supply 
Co. and Zurn Industries, 1nc. 

E. Scott Savage andlor Casey K. McGarvey 
Beman & Savage 
170 S. Main St., Ste. 500 
Salt Lake City, UT 841 01 

Attorneys for Defendant Union Pacific 
Railroad Co. 

Donald J. Farley and/or Dana Herberholz 
Hall, Farley, Oberrecht & Blanton, P.A. 
702 West Idaho St., Ste. 700\ 
Boise, ID 83701 

Attorneys for Defendant NIBCO, Inc 

E l  U.S. h4ail 
E l  Facsimile: 208-23 5- 1 182 
[11 Hand Delivery 
13 Ovemibt Delivery 
I3 E-mail: gary@cooper-1arset-n.com 

U.S. Mail 
Facsimile: 801 -359-9004 
Hand Delivery 
Overnight Delivery 

El E-mail 

U.S. Mail 
Facsimile: 503-229-0630 
Hand Delivery 
Overnight Delivery 

El E-mail 

U.S. Mail 
Facsimile: 
Hand Delivery 
Overnight Delivery 

El E-mail 

U.S. Mail 
Facsimile: 208-395-8585 
Hand Delivery 
Overnight Delivery 

El E-mail: dj f@hallfarley.com 
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C. Timothy Hopkins andlor Steven K. Brown 17 U.S. Mail 
Hopkins, Roden, Crockett, Hmsen & Hoopes C3 Facsimile: 208-523-4474 
428 Park Ave., 17 Hand Delivery 
P.O. Box 51219 17 Overnight Delivery 
Idaho Falls, ID 83405-1219 El E-mail: iflaw@hrc~,com 

Attorneys for Dekndmts Alaskan Copper 

R" 
Works and Kelly-Moore Paint Co. 

*t I 

Brian Harper 
Attorney At Law 
161 5'Ave., Ste. 202 
P.O. Box 2838 
Twin Falls, ID 83303 

C I  U.S. Mail 
17 Facsimile: 208-734-4123 
17 Hand Delivery 
17 Overnight Delivery 
El E-mail: hqerb@cableone.net 

Attorneys for Defendant Guard-Line, Inc 

Michael W. Moore andlor Steven R. Ksafi 17 U.S. Mail 
Moore & Baskin, LLP 17 Facsimile: 208-336-703 1 
100 1 W. Idaho St., Ste. 400 17 Hand Delivery 
P.O. Box 6756 17 Overnight Delivery 
Boise, ID 83707 El E-mail: mike@mbelaw.net 

Attorneys for Defendant Hill Brothers 
Chemical Co. 

Randall L. Schmitz andlor Kelly Cameron 17 U.S. Mail 
Andlor Randall L. Schrnitz 17 Facsimile: 208-343-3232 
Perkins Coie LLP 17 Wand Delivery 
25 1 East Front St., Ste. 400 17 Overnight Delivery 
Boise, ID 83702-73 10 El E-mail: 

rscbitz@perkinscoie.com 
Attorneys for Defendants Crane Company 
and Honeywell Corporation 

Dan Trocchio 17 U.S. Mail 
Kirkpatrick, Lockhart, Nicholson, Graham, 17 Facsimile: 
LLP 17 Hand Delivery 
Henry W. Oliver Bldg., 17 Overnight Delivery 
535 Smithfield St., 
Pittsburgh, PA 1521 1-23 12 
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GARY L. COOPER 
COOPER & LARSEN 
151 North 3'* Ave., Second Floor 
Pocatello, Idaho 83201 
Telephone: (208) 235-1 145 

MICHAEL F. SKOLNICK- Utah Bar No. 46"7* 
J. KEVIN MURPIjY - Utah Bar No. 5768* 
KIPP AND CHRISTIAN, P.C. 
10 Exchange Place, 4th Floor 
Salt Lake City, Utah 841 11 

I *  Telephone: (801) 521-3773 
.. ;* 
i Attorneys for Defendant Bullough Abatement, Inc. 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DfSTRlCT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 

MILDRED CASTORENA, et al., : DEFENDANT BULLOUGH 
Plaintiffs, : ABATEMENT INC.'S AMENDED 

: ANSWER TO PLAINTIFFS' 
VS. : COMPLAINT 

BULLOUGH ABATEMENT, INC. et al., : Case No. CV-2006-2475-PI 

Defendant. 

Comes now Defendant Bullough Abatement, Inc., ("Bullough") through counsel 

hereby amends their answer to Plaintiffs' complaint as follows: 



FIRST DEFENSE 

1. Plaintiffs' complaint fails to state any claim(s) against Bullough upon which relief 

may be granted. Most specifically, and without waiving any other bases for failure to state 

a claim, Bullough ceased operations in 1992 and was formally dissolved by the State of 

Utah in 1993. Plaintiffs' claims against Bullough are barred because Efuflough lacks 

capacity to sue or be sued under all applicable corporate survival statutes, including Utah 

Code 5 16-1 0a-1407 (2006). 

2. Defendant Bullough Lacks knowledge sufficient to answer many of plaintiffs' 

allegations, to the extent such allegations are directed at defendants other than Bullough. 

To the best of its knowledge and belief, Bullough answers plaintiffs' numbered allegations 

as follows, and all allegations not specifically addressed are denied: 

SECOND DEFENSE 

( Answering numbered paragraphs in Complaint) 

I .  Bullough was a Utah corporation, dissolved in 1992, engaged in the industrial and 

commercial insulation business, and eventually in the asbestos abatement business. 

Bullough had some customers in Idaho. Bullough denies the balance of paragraph I for 

lack of knowledge sufficient to form a belief. 

2-9. Paragraphs 2-9 are not directed to Bullough, and are denied for lack of 

knowledge. 

10. See answer to paragraph I .  Additionally, Bullough , as a defunct corporation, 

denies jurisdiction of ldaho courts, subject to research of ldaho law. Bullough denies that 

it may be served with process at the Murray address listed in paragraph 10. Bullough is 

served via the Utah department of Commerce. 
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11-63. Paragraphs 11-63 are not directed toward Bullough, and are denied for lack 

of knowledge. 

64. See Bullough answer to paragraphs 1 and 10, incorporated herein by reference. 

65. Denied 

66. Denied. The last phrase of paragraph 66, addressing joint and several liability, 

! A +  a consists of legal argument or conclusion, and in any event, is also denied. 
d" 

67. Denied. Plaintiffs' invocation of the doctrine of joint and several liability consists 

of legal argument or conclusion, and in any event is denied. 

68. To the extent paragraph 68 states any factual allegations, such allegations are 

denied. In paragraph 68, plaintiffs' appear to state legal positions regarding other entities, 

not named in their complaint, who may be responsible for plaintiffs' alleged asbestos- 

related illness. Defendant Bullough specifically reserves its prerogative, to the full extent 

permitted by ldaho law, to apportion fault among all entities named in paragraph 68, 

including any claims, to the extent permitted by ldaho law, that Bullough's entire fault, if 

any, be assigned to said entities, plaintiffs' disclaimers notwithstanding. Bullough 

specifically reserves, to the extent permitted by applicable state and federal law, each and 

every defense, jurisdictional, procedural, and substantive, which plaintiffs' purport to 

overcome by their averments in paragraph 68. 

69. Denied for lack of knowledge sufficient to form a belief; however, to the extent 

any identifiable or unidentifiable entities appear, via discovery, to bear fault for plaintiffs' 

alleged injuries, Bulloug h reserves its prerogative, to the extent permitted by applicable law, 

to apportion or transfer fault to all such entities or "Defendants." 

70. Paragraph 70 contains legal conclusions. To the extent it alleges facts, such 



allegations are denied for lack of knowledge sufficient to form a belief. Bullough reserves 

every jurisdictional and substantive defense available under applicable state and federal 

law to the extent discovery supports the same. 

71. Bulloug h 's  answers to paragraphs 1-70 are incorporated herein. 

72. Denied 

73. Denied 

* " 
S 74. Denied 

a. Denied 

b. Denied 

c. Denied 

d. Denied 

e. Denied 

f. Denied 

g. Denied 

h. Denied 

i. Denied 

75. Denied. For a lack of knowledge sufficient to form a belief. 

76. Denied 

77. Denied 

78. Denied 

79. Bullough's answers to paragraphs 1-78 are incorporated herein. 

80. Denied 

81. Denied 



82. Denied 

83. Denied 

84. Denied for lack of knowledge suRicient to form a belief. 

85. Denied for lack of knowledge sufficient to form a belief 

- 86. Paragraph 86 appears to consist largely of legal argument and conclusions. To 

the extent facts are alleged, Bullough denies same. 

87. Denied 

88. Denied 

89. Bullough answers to paragraphs 1-88 are incorporated herein. 

90. Denied 

91. Denied 

92. Denied 

93. Denied 

94. Bulloug h's answers are incorporated herein. 

95. Bullough does not understand the term "offensive acts" and in any event, denies 

paragraph 95 in its entirety, along with the unnumbered paragraph that follows paragraph 

95. 

96. Denied 

97. Denied 

98. Denied 

a. Denied 

b. Denied 

i. Denied 
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ii. Denied 

iii. Denied 

c. Denied 

99. Denied 

100. Denied 

*% * 
101. Denied 

$ J 102. Paragraph 102 does not appear directed towards Bullough. In any event, 

Bullough denies the allegations of paragraph 102 for lack of knowledge or information 

sufficient to form a belief. 

103. See response to paragraph 102, incorporated herein. 

104. See response to paragraph 102, incorporated herein. 

105. Bullough's answers to paragraphs 1-104 are incorporated herein. 

106. Paragraph 106 does not appear directed towards Bullough. In any event, 

Bullough denies the allegations of paragraph 106, including subparagraphs a, b, c, for lack 

of knowledge or information sufficient to form a belief. 

107. Paragraph 106 does not appear directed towards Bullough. In any event, 

Bullough denies the allegations of paragraph 107 for lack of knowledge of informafion 

sufficient to form a belief. 

108-1 11. Paragraphs 108-1 11 do not appear directed towards Bullough. In any 

event, Bullough denies the allegations of paragraphs 108-1 11 for lack of knowledge or 

information sufficient to form a belief. 

1 12. Bullough's answers to paragraphs 1-1 I1 are incorporated herein. 

1 13. Paragraph 1 13 and subparagraphs (a) through (I) do not appear directed to 
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Bullough, which does not understand itself to be a "premise defendantJ' in this lawsuit. In 

any event, Bullough denies the allegations of paragraph 113 and its subparagraphs, for 

lack of knowledge or information sufficient to form a belief. 

114. See Bullough% response to paragraph 1 I 3  and its subparagraphs. The un- 

numbered paragraph beginning "WHEREFORE" containing subparts (a) through (m) 

appear to be a mixture of prayers for relief, factual allegations, and legal conclusions. In 

any event, Bullough denies the entirety of this section of the complaint and all its subparls. 

115. Bullough's answers to paragraphs 1-1 14 are incorporated herein. 

1 16-1 22. Paragraphs 1 16-1 22 do not appear to be directed to Butlough. In any 

event, Bullough denies the allegations of paragraph 116-122 for lack of knowledge or 

information sufficient to form a belief. 

123-125. Paragraph 123-125 of the complaint do not appear directed towards 

Bullough. In any event, Bullough denies the allegations of paragraph 123-125 for lack of 

knowledge or information sufficient to form a belief. 

THIRD DEFENSE 

Any factual or legal injury resulting in loss of consortium is barred. 

FOURTH DEFENSE 

Bullough denies being a successor in interest or the mere continuation of any prior 

corporation for purposes of attaching liability for the acts or failure to act of any independent 

or pre-existing corporate entity alleged to have caused injury to the Plaintiff(s). 

FIFTH DEFENSE 

This Court lacks subject matter jurisdiction. 



SIXTH DEFENSE 

Plaintiffts) did not reasonably rely on any alleged act, failure to disclose, or failure 

to act by Bullough. 

SEVENTH DEFENSE 

The fault of all parties, including the PIainti@(s) and persons not named as parties, 

should be compared for allocation of fault as provided by law. 
ul 

3 EIGHTH DEFENSE 
i, 

Plaintiff(s) plead insufficient facts to identify the specifics of their claim against 

Bullough. Bullough reserves all defenses of applicable statutes of limitation and statue for 

repose. Additionally, Bullough reserves all statutes of limitations and of repose in effect 

at the time and place of exposure of the Plaintiff(s) to asbestos as may be determined 

through discovery. 

NINTH DEFENSE 

To the extent Plaintiff(s) knew or should have known of the potential adverse health 

effects of asbestos and yet elected to continue such exposure as may have occurred, such 

election constitutes an assumption of the risk, waiver, or an estoppel of the claims made. 

TENTHDEFENSE 

To the extent applicable, Plaintiff(s)' claims are barred by the exclusive remedy 

provisions of the Workers Compensation Act. 

ELEVENTH DEFENSE 

The doctrine of laches bars the Plaintiff(s)' claims made. 



TWELFTH DEFENSE 

Bullough alleges, based upon information and belief, that the products in question 

were improperly maintained and used andlor abused and that such irnproper maintenance 

and use andlor abuse were the proximate cause of Plaintiff(s)'alleged injuries, damages, 

and illness. 

THIRTEENTH DEFENSE 
,- 

Any alleged warranty made by Bullough for any product Plaintiff(s)hllege caused 

injury was not applicable in law or in fact to the Plaintiff(s) or is limited solely to the terms 

of any express warranty. 

FOURTEENTH DEFENSE 

Bulloug h reserves the defense of personal jurisdiction and subject matter jurisdiction 

where Plaintiff(s) have not identified the date, time and place of exposure of any product 

supplied by Bullough which is alleged to have caused injury. 

FIFTEENTH DEFENSE 

To the extent Plaintiff(s)' claim injury from an alleged product of Bullough at a time 

and location in which now existing legal doctrines of liability did not exist, Plaintiff(s) have 

no claim. 

SIXTEENTH DEFENSE 

Bullough denies making any false representation to the Plaintiff(s) and to the extent 

any identified statement was in error of fact, those statements were not material nor did 

Plaintiff(s) rely upon them. 



SEVENTEENTHDEFENSE 

Plaintiff(s) have alleged a concerted conspiracy by some Defendants to withhold 

from general knowledge accurate information of the health effects of asbestos. To the 

extent such conspiracy is proven to be true, Bullough was also the victim of such 

conspiracy and is thereby relieved in equity from legal doctrines, such as strict liability, 

which might otherwise be used to create liability of for Bullough. 

EIGHTEENTH DEFENSE 

Plaintiff(s)' damages should be reduced to the extent Plaintiff(s)failed to mitigate the 

same. 

NINETEENTH DEFENSE 

Plaintiffts)' claim for breach of warranty is barred to the extent that Plaintiff(s) seek 

recovery for breach of a warranty that was not expressly printed on the label or in 

supporting literature supplied with any product allegedly produced or supplied by Bullough. 

TWENTIETH DEFENSE 

To the extent Plaintiff(s) suffered injuries from the use of a product allegedly 

produced or supplied by Bulloug h Plaintiffs' claims are barred to the extent the injuries were 

solely caused by unreasonable, unforeseeable, and inappropriate purposes and use which 

Plaintiff(s) made of the product including the failure to follow any specific instructions on 

labels. 

TWENTY FIRST DEFENSE 

Should Plaintiff(s) establish injury because of exposure to a product allegedly 

produced or supplied by Bullough, such product conformed to all applicable statutes, 



regulations, and industry standards based upon the state of knowledge and art. existing at 

the time of such exposure. 

TWENTY SECOND DEFENSE 

To the extent PlaintiN(s) may claim injury because of an exposure to a product 

", allegedly produced or supplied by Bullough the manufacture, sale and labeling of such 

product is licensed and permitted by applicable federal and state laws. 

TWENTY THIRD DEFENSE 

To the extent the court applies a duty to Bullough concerning any product alleged 

to have caused harm to the Plaintiff(s), including doctrines of strict liability, the benefit of 

the products outweigh the risks of any danger inherent in the product so as to bar 

application of doctrines of strict liability or duty beyond mere negligence. 

TWENTY FOURTH DEFENSE 

To the extent Plaintiff(s) or others modified, altered or changed any product allegedly 

produced or supplied by Bullough alleged to have caused injury to the Plaintiff(s), such 

modifications constitute a superseding cause which would relieve Bullough of any liability. 

TWENTY FIFTH DEFENSE 

To the extent that Plaintiff(s)' own person had unusual physical characteristics, 

including allergies, beyond those reasonably foreseen to exist in the general population and 

such characteristics caused Plaintiffts)' injury, Bullough had no duty to guard against such 

characteristic. 

TWENTY SIXTH DEFENSE 

To the extent Plaintiff(s) may show that a product allegedly produced or supplied by 



Bullough factually caused injury but such use of the product leading to the injury was by a 

sophisticated user or intermediary, such use relieves Bullough of any duty toward these 

Plaintiff(s) including any duty to independently warn the Plaintiff(s) of risks associated with 

-J the product. 
,, 

\\ 
x* TWENTY SEVENTH DEFENSE 

To the extent Plaintiff(s) have failed to exhaust any legal or administrative remedies 

prior to bringing this action, the action is barred. 

TWENTY EIGHTH DEFENSE 

To the extent that Plaintiff(s) were injured by any product allegedly manufactured by 

Bullough, such product was in compliance with the state of knowledge and the state of the 

art concerning such products at the time of the alleged injury and any harm was not 

reasonably foreseeable. 

TWENTY NINTH DEFENSE 

Bullough was not engaged in any ultra hazardous activity or in the manufacture, 

formulation, packaging, labeling, distribution or sale of any product for which liability under 

any legal doctrine would attach. 

THIRTIETH DEFENSE 

To the extent Plaintiff(s) seek to assert a claim for trespass, no trespass resulting 

in injury to the Plaintiff(s) occurred either because Plaintiff(s) gave specific or implied 

consent to exposure of any product allegedly produced or supplied by Bullough or because 

no trespass of land or property occurred. 



THIRTY FIRST DEFENSE 

Punitive damages against Bullough are not warranted in law or in fact. To the extent 

I 

r* PlaintiM(s) seek punitive damages in excess of amounts allowed under the Fourteenth 

Amendment to the United States Constitution, under the Eighth Amendment to the United 

States Constitution, and under the Constitution of the State of Idaho, such damages are 

unconstitutional and may not be awarded. Furthermore, Plaintiffs' pleadings faii to state 

a proper claim for punitive damages until Plaintiffs comply with I.C. 5 6-1604 and obtain an 

Order in compliance with that section. 

THIRTY SECOND DEFENSE 

Doctrines of res judicata and collateral estoppel, along with the Primary Right 

Doctrine bar this action. To the extent Plaintiff(s) have shown to have been exposed to any 

product allegedly produced or supplied by Bullough while Plaintiff(s) acted as an 

independent contractor, Bullough had no duty to the Plaintiff(s) caused by any condition or 

danger which was or should have been obvious to Plaintiff(s). 

THIRTY THIRD DEFENSE 

Plaintiff(s)' claims are barred by applicable statutes of limitation both in the State 

of Idaho andlor any other applicable state or jurisdiction. 

THIRTY FOURTH DEFENSE 

Bullough is entitled to an offset for any potential damages awarded Plaintiff(s) for 

payments made to Plaintiff(s) by other co-defendants or third parties relating to the alleged 

injuries, damages andlor disease of Plaintiff(s). 



THIRTY FIFTH DEFENSE 

To the extent discovery in this action will support: any additional affirmative defenses 

under Idaho law, Bullough asserts such defenses and specifically alleges those and any 

other matters constituting avoidance or affirmative defenses. 

THIRTY SIXTH DEFENSE 

Bullough incorporates by reference and alleges all affirmative defenses asserted by 

the other Defendants in this action. 

THIRTY SEVENTH DEFENSE 

Plaintiff(s)' claims are barred by virtue of the fact that the products manufactured or 

distributed by Bullough conform to the state-of-the-art applicable to such products at "ce 

time of sale or manufacture. 

THIRTY EIGHTH DEFENSE 

Plaintiff(s)' claims should be dismissed or stayed for failure to join one or more 

necessary and indispensable parties. 

THIRTY NINTH DEFENSE 

If Plaintiff(s) used tobacco products, including but not limited to cigarettes, or was 

exposed to smoke from these products, such use or exposure was the proximate cause of 

Plaintiff(s)' alleged injury, damage and illness and of the damages claimed by the 

Plaintiff(s), or such product and smoke contributed to the alleged injury, disease, and 

damage. 

FORTIETH DEFENSE 

Plaintiff(s)' alleged injuries, if any, were caused or contributed to by the failure of 



<A Plaintiff(s)' employers to provide Plainti@(s) with a safe work place. 

FORTY FIRST DEFENSE 

Bullough hereby reserves the right to add additional affirmative defenses as 

discovery progresses. 

FORTY SECOND DEFENSE 

Bullough denies all cross-claims which have been asserted or which may be 

asserted against it in this matter and hereby incorporates the defenses in this Answer with 

regard to any and all cross-claims against it by any co-defendant. 

FORTY THIRD DEFENSE 

Bullough contends that the allegations of the Complaint are attempting to assert 

theories or liability based on concert of action, enterprise liability, market share liability or 

any similar theory of liability, and if applied by the court, would deny Bullough its rights to 

equal protection of law and due process of law as guaranteed by the Constitution of the 

United States and the Idaho Constitution. 

FORTY FOURTH DEFENSE 

It is affirmatively alleged that, to the extent that Piaintiff(s) have attempted to allege 

market share andfor enterprise andlor alternative liability andlor conspiracy andlor fraud 

and deceit andfor concealment andlor concert of action liability, Plaintiff(s) have not alleged 

causes of action upon which relief may be granted as against Bullough. 



FORTY FIFTH DEFENSE 

Service of process, including the Summons and Master Complaint, upon Bullough 

is defective and insuflicient and this Court lacks jurisdiction over the person of Bullough. 

FORTY-SIXTH DEFENSE 

At all relevant times, Bullough was a passive supplier of insulation products that 

were manufactured by entities other than Bullough, and neither knew, or should have 

known, that certain of those products might be defective. Therefore, Bullough cannot be 

liable for harm allegedly caused to any plaintiff(s) by any of the alleged defects in those 

products. 

WHEREFORE, Bullough asks this Court to enter judgment of no cause of action 

upon Plaintiffs' Complaint and to award Bullough its costs and attorney's fees incurred in 

defense of this action as may be appropriate in law and in fact. 

DATED this \0 day o Sy, 2007. r 1 
R AND PRSEN 

DATED this day of July, 2007. 

KlPP AND CHRISTIAN, P.C. 

J. Kevin Murphy 
Michael F. Skolnck 
Counsel for Defendant Bullough Abatement, Inc. 



CERTIFIICATE EF SERVICE 

I HEREBY CERTIFY that on the day of July 2007, 1 caused a true and 

correct copy of the foregoing AMENDED ANSWER OF DEFENDANT BtdLLOhlGI-fi 

ABATEMENT INC. to be mailed by US Mail, postage prepaid, or sent via e-mail to the 

individuals listed on the Asbestos Attorney List (attached) current as of this date: 



Christopher G. Burke, ISB No. 2098 
Jemifer S. Dempsey, ISB No. 7603 
G ~ E M E R   BUR^ SHOEMAKER P. A. 

950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 3 19-2600 
Facsimile: (208) 3 19-2601 
Ernail: cburke@,greenerlaw. co~n 

* 
Attorneys for CBS Gorporation, a Delaware 
corporation, fikia Viacom Inc., successor by merger 

i to CBS Corporation, a Pennsylvania corporation, 
f/Wa Westinghouse Electric Corporation and 
Ingersoll-Rand Corporation 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, N AN13 FOR THE COUNTY OF BANNOCK 

MILDREiD CASTORENA, Individually and as 
Spouse and Personal Representative of the 
Estate of TED CASTOREiNA; ALENE 
STOOR, Individually and as Spouse and 
Personal Representative ofthe Estate of JOHN 
D. STOOR; STEPHANIE BRANCH, 
Individually and as Personal Representative of 
the Estate of ROBERT BRANCH, JR.; 
ROBERT L. HRONEK, MARLENE KISLNG, 
Individually and as Personal Representative of 
the Estate of WLLIAM D. F R A S W ;  
N O W N  L. DAY, 

Plaintiffs, 
v. 

GENERAL ELECTRTC, et al., 
Defendants. 

Case No. CV-2006-2474-PI 

DEFENDANTS INGERSOLL-WND 
AND WESTINGHOUSE'S RIOTION 
FOR SUMMmY JUDGMENT 
AGAINST WRONGFUL DEATH 
PLAINTIFFS, STOOR, BRANCH 
AND FRASUKE 

Defendants CBS Corporation, a Delaware corporation, UMa Viacom Inc., successor by 

merger to CBS Corporation, a Pennsylvania corporation, fMa Westinghouse Electric Corporation 

("Westinghouse") and Ingersoll-Rand Corporation ("Ingersoll Rand") (collectively "Moving 
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DEFENDANTS INGERSOLL-RAND AND WESTINGHOUSE'S MOTlON FOR SUMMARY JUDGMENT 
AGAINST WRONGFUL DEATH PLAINTIFFS - PAGE 1 (18663-OO3/O!M19-OO3 #225386) 



Defendanls"), by and through their counsel of record, Greener Burke Shoemaker P.A., hereby 

move the Court pursuant to I.R.C.P. Rules 12 and 56, for summav judment on all of their 

claims against Plaintiffs Alene Stoor, individually and as spouse and personal representative ofthe 

Estate of John Stoor ('Stoor"); Stgthanie Branch, individually and as personal representative of the 

Estate of Robert Branch, Jr. ("'Branch"'); and Marlene %sling, individually and as personal 

representative of the Estate of William D. Frasure ("Frasure") (collectively "Wrongful Death 

Plaintiffs"), on grounds that there are no disputes of any facts material to issues raised by this 

Motion, and therefore that Moving Defendants are entitled to summary judgment as a matter of 

law on all of the claims raised by Wrongful Death Plaintiffs against them. This Motion is 

supported by: 

1. Affidavit of Christopher C. Burke in Support of Defendants Ingersoll-Rand and 

Westinghouse's Motion for Summary Judgment Against Wrongful Death Plaintiffs, Stoor, 

Branch and Frasure; 

2. Defendants Ingersoll-Rand and Westinghouse's Statement of Undisputed Facts Zn 

Support of Motion for Summary Judgment Against Stoor 

3. Defendants Ingersoll-Rand and Westinghouse's Statement of Undisputed Facts In 

Support of Motion for Summary Judgment Against Branch; 

4. Defendants Ingersoll-Rand and Westinghouse's Statement of Undisputed Facts In 

Support of Motion for Summary Judgment Against Frasure; 

5.  Defendants Ingersoll-Rand and Westinghouse's Memorandum In Support of 

Motion for Summary Judgment Against Wrongful Death Plaintiffs, Stoor, Branch and Frasure; 

and 
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5. All other records and pleadings on file with Court. 

Oral a r m e n t  is hereby requested. 

DATED this day of November, 2007. 

Attorneys for CBS Corporation, a Delaware 
corporation, G/Wa Viacom Inc., successor by merger 
to CBS Corporation, a Pemsylvania corporation, 
fikla Westinghouse Electric Corporation and 
Ingersoll-Rand Corporation 
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CERTIFICATE OF SERVICE 

I HEWBY CERTIFY that on the day of November, 2007, a true and correct copy 
of the within and foregoing instrument was sewed upon: 

James G. Arnold 
Petersen Parkinson & Arnold, PLLC 
390 N. Capital Avenue 
P.O. Box 1645 
Idaho Falls, ID 83403-1656 

U.S. Mail a Facsimile (208) 522-8547 
Hand Delivery 

[rl Ovemi&t Delivery 
Email 

(205) 871-0801 
One Independence Plaza, Suite 612 
Birmingham, AL 35209 

(208) 436-4774 
717 7th Street 
P.O. Box D Overnight Delivery 
Rupert, LD 83350 

Merrill & Merrill (208) 232-2499 
109 N. Arthur, 5th Floor 
P.O. Box 991 Overnight Delivery 
Pocatello, ID 83204-0991 

Pepple Johnson Cantu & Schmidt, PLLC 
12 18 Third Avenue, Suite 1900 
Seattle, WA 98101-305 1 [rl Overnight Delivery 

Attorney for Owens-Illinois Inc. 

1 Attorney for Advanced Industrial Supply Inc. 

W. Marcus Nye 
Racine Olson Nye Budge & Bailey, Chtd. 
201 E. Center 
P.O. Box 1391 
Pocatello, LD 83204-1 391 
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[rl U.S. Mail 
[rl Facsimile (208) 232-6109 
[rl Hand Delivery 
[rl Overnight Delivery 

Email 



201 E. Center 
P.O. Box 1391 Overnight Delivery 
Pocatello, ID 83204- 138 1 

Attorney for Gould Incorporated and Goulds Pumps 
Trading Corp. 
David H. Maguire and/or David R. ECress 
Maguire & a e s s  
1414 E. Center 
P.O. Box 4758 
Pocatello, ID 83205-4758 

77" 

[XI 
Overnight Delivery 
Email 

ford & Garrett, LLP (208) 344-7077 

P.O. Box 1009 
Boise, U) 83702 

Attorneys for Garlock Incorporated, Anchor Packing 
Company 
Murray J.("Jimn) Sorensen 
Blaser Sorenscn & Hansen 
285 NW Main 
P.O. Box 1047 
Blackfoot, ID 83221 

C] U.S. Mail - . - - . . - U Facsimile (208) 785-7080 
C] Hand Delivery 
C] Overnight Delivery 
[XI Email 

Attorneys for Steel West Lnc. 
L. Charles Johnson I11 
Attorney at Law 
41 9 W. Benton 
P.O. Box 1725 
Pocatello, ID 83204 

Attorneys for Eaton Electrical Inc. (UWa Cutler- 
Hammer Inc .). 

C] U.S. Mail 
C] Facsimile (208) 232-9 16 1 
C] Hand Delivery 
C] Overnight Delivery 
[XI Email 

Attorneys for Crown Cork & Seal Company, Inc. 
Howard D. Burnett 
Hawley Troxell Ennis & Hawley LLP 
333 South Main Street 
P.O. Box 100 
Pocatello, ID 83204 
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C] U.S. Mail 
C] Facsimile (208) 233-1304 
C] Hand Delivery 
C] Overnight Delivery 
[XI Email 



Andrew Grade andlor M. Mattingly 
Steven V. Rizzo, PC 
Lincoln Place, Suite 350 
1620 S W Taylor Street 
Portland, OR 97205 

U.S. Mail 
Facsimile (503) 229-0630 
Hand Delivery a Overnight Delivery 
Email 

/ Attorneys far Defendants Paramount Supply Company 1 

170 South Main Street, Suite 500 
Salt Lake City, UT 84101 

Attorneys for Defendant Union Pacific Railroad Co. 

702 West Idaho, Suite 700 
P.O. Box 1271 
Boise, ID 83701 

Attorneys for Defendants NIBCO Inc. & Parker- 
Hamifin 
C. Timothy Hopkins and/or Steven K. Brown 
Hopkins Roden Crockett Hmsen & Hoopes 
P.O. Box 51219 
428 Park Avenue 
Idaho Falls, ID 83405-12 19 

Overnight Delivery 
Email 

U.S. Mail 
Facsimile 
Band Delivery 
Overnight Delivery 

[XI Email 

/ Attorneys for Defendants Alaskan Copper Works and I 1 
Kelly-Moore Paint Company 
Brian Harper 
Attorney at Law 
161 5th Avenue, Suite 202 
P.O. Box 2838 
Twin Falls, ID 83303 

U.S. Mail 
Facsimile 
Hand Delivery 
Overnight Delivery 

[X) Email 

Attorneys for Defendant Guard-Line, Inc. 
Michael W. Moore and/or Steven R. =aft 
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U.S. Mail 
Moore & Baskin, LLP 
1001 W. Idaho, Suite 400 
P.O. Box 6756 
Boise, ID 83707 
Attorneys for Defendant Hill Brothers Chemical 
Company 

C] Facsimile (208) 336-703 1 1 
Hand Delivery 
Overnight Delivery 

I 

[XI Email 



Perkins Coie LLP 
25 1 East Front Street, Suite 400 
Boise, ID 83 702-73 10 

35 Smithfield Street 
ittsburgb, PA 152 1 1-23 12 

~hristopher C. Burke 
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Chistopher G. Burke, ISB No. 2098 
Jennifer S. Dcmpsey, ISB No. 7603 
GREENER BURKE SHOEMAKER P. A. 

950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 3 19-2600 
Facsimile: (208) 3 19-2601 
Email: cbuvke@greenerZaw. corn 

Attorneys for CBS Corporation, a Delaware 
corporation, EIWa Viacom hc., successor by merger 
to CBS Corporation, a Pemsylvania corporation, 
EIWa Westinghouse Electric Corporation and 
hgersoll-Rand Corporation 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF B M O C K  

MILDED CASTOREiNA, h&vidually and as 
Spouse and Personal Representative of the 
Estate of TED CASTORENA; m E N E  
STOOR, Individually and as Spouse and 
Personal Representative of tlie Estate of .TORN 
D. STOOR; STEPHANIE BRANCH, 
Individually and as Personal Representative of 
the Estate of ROBERT BRANCH, JR.; 
ROBERT L. HRONEK; MARLENE KISLING, 
Individually and as Personal Representative of 
the Estate of WILLIAM D. F R A S W ;  
N O M A N  L. DAY, 

Plaintiffs, 

GENERAL ELECTRIC, et al., 
Defendants. 

Case No. CV-2006-2474-PI 

DEFENDANTS TNGERSOLL-RAND 
AND WESTSNGHOUSE'S 
STATEMENT OF UNDISPUTED 
FACTS TN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT 
AGAINST STOOR 

Defendants CBS Corporation, a Delaware corporation, EIWa Viacom Inc., successor by 

merger to CBS Corporation, a Pemsylvania corporation, flWa Westinghouse Electric Corporation 

("Westinghouse") and hgersoll-Rand Corporation ("Ingersoll Rand") (collectively referred to as 
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""Moving Defendants") submit the following Statement of Undisputed Facts in support of their 

Motion for S u m a r y  Judment against Plaintiffs Alene Stoor, individually and as spouse and 

personal representative of tlie Estate of John Stoor (LbStoor"). 

1. On 06/02/06, Stoor, thou& his attomey, the Law Offices of C. Pal-terson Keahey 

('TT(eahey7'), filed this complaint against niultiple defendmts, including Moving Defendmts in 

Mildred Cizskorenu, et ul. v. General Electric, et al., Civil Action No. CV 2006-2474 PI, in the 

District Court ofthe Sixth Judicial District of the State of Idaho, In and For the Comty of 

Bannock, alleging that he contracted an asbestos disease as a result of alleged exposuse to "Moving 

Defendantsksbestos containing products. (See PlaintifFs Complaint 1/165, 66 and 78, Prayer for 

Relief f j1 (b) through (0.) 

7 . On 06/13/04, Stoor died from acute bronchopneumonia. (Plaintiff Stcror's 

Response To Defendants Master Interrogatories and Request for Production of Documents 

("Stoor's Response"), htewogatory No. 17, attached as Exhibit "A" to the Affidavit of Chrrstopher 

C. Burke in Suppost of Motion for S m a r y  Judgment Against Wrongful Death Plaintiffs 

("Burke's W.D. Aff.").) 

3. In August 2001, Stoor, through ~ e a h e ~ , '  filed a claim for personal injwy arising 

from asbestos exposwe against the Manville Personal Injury Settlement Trust ("Manville Tmst 

Claim"). The Manville Trust Claim stated that Stoor was exposed to Manville asbestos &om 1958 

through 1992 while working at the FMG plant in Pocatello, Idaho. The Manville Trust Claim 

further stated that, as a result of this asbestos exposure, Stoor had been diagnosed with the 

following asbestos-related injuries: bilateral pleural disease and nondisabling bilateral interstitial 
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lung disease. (Plaintiff Stoor's Supplemental Response to Defendds Master htemogatory 

("'Stoor" Supplemental Response") No. 9 and Request for Production Nos. 4, 14, and 27, attached 

as Exhibit "Pi" to Burke's W.D. Aff.; Mmville Tmst Claim (produced in response to the foregoing 

discove~), attached as Exhibit ""C" to Burke's W.D. Aff) 
17 

5 

t,2 4. On 10/10/01, Stoor, though Kleahey, filed another claim for persolla1 injuries 

asising from asbestos exposure against H.K. Porter ('X.K. Porter Tmst Clairn"). The H.K. Porter 

Trust Clairn stated that Stoor had been exposed to asbestos from 1958 through 1992 while working 

at the FMC plant in Pocatello, Idaho. The H.K. Poster Trust Claim further stated that, as a result of 

this asbestos exposuse, Stoor bad been diagnosed with the following asbestos-related disease: 

Pleural disease and Interstitial Lung Disease. Attached to the H.K. Porter Trust Claim was a report 

of a chest radiograph taken of Stoor on 08/24/91. The radiograph report was read on 09/28/01 by 

Dr. Alvin J. Schonfeld, who concluded that Stoor had pleural abnormalities consistent with 

pneumoconiosis (one form of which is asbestos) and had pleural tbckening of the chest wall. 

(Stoor's Supplemental Response No. 9 and Request for Production Nos. 4, 14, and 27, attached as 

Exhibit "B" to Burke's W.D. Aff.; H.K. Porter Trust Claim and 1011 010 1 radiograph report by Dr. 

Schonfeld of 08/24/91 x-ray of Stoor (produced in response to the foregoing discovery), attached 

collectively as Exhibit "Dm to Burke's W.D. Aff.) 

5. On 09/28/01, Stoor was diagnosed with an asbestos-related disease by Dr. Carl 

Vance. (Stoor's Response, Interrogatory No. 12, attached as Exhibit "A" to Burke's W.D. Aff) 

6. On 12/11 /0 1, Stoor filed a Notice of Injury And Claim For Benefits with the 

Industrial Commission of the State of Idaho ("Workers Compensation Claim"), stating that he had 

1 
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These are the same attorneys that represent plaintiffs in the instant lawsuit. 
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been exposed to asbestos while working in millwri&t maintenance at the FMC plant in Pocatello, 

Idaho in November 2001. The Workers Compensation Clairn further stated that Stoor had been 

clinically diamosed with asbestosis, The Workers Compensation Clairn was signed by Stoor. 

(Stoor? Supplemental Response No. 9 and Request for Production Nos. 4, 14, and 27, attached as 

Exhibit "'B"to Burke's W.D. Aff.; Workers Compensation Claim attached as Exhibit "E" to 

Burke's W.D. AfF.) 

7. On 06/26/03, Stoor, through Keahey, filed a Participating Claimant Claim Form 

with Combustion Engineering, Inc. ("CE Claim"), seeking to recover compensation fkom 

Combustion Engineering for Stoor's asbestos-related disease incurred as a result of Stoor's 

exposure to Combustion Engineesing's asbestos-containing products. The CE Claim stated that 

Stoor had been diagnosed with asbestosis on 09/28/0 1. The CE Clairn further stated that Stoor had 

previously filed an asbestos related lawsuit in Mississippi on 04/03/02. (Stoor's Supplemental 

Response No. 9 and Request for Production Nos. 4, 14, and 27, attached as Exhibit "B" to Burke's 

W.D. Aff.; CE Claim attached as Exhibit "F" to Burke's W.D. Aff.) 

8. On 06/02/07, the deposition of Genie K. Tranmel was taken. Ms. Trammel is the 

daughter of John Stoor and the personal representative of his estate. (Deposition of Gesrie K. 

Trammel ("Trammel Depo") 11 : 12-25, 12: 16-1 3:4, attached as Exhibit "G" to Burke's W.D. Aff.) 

She recalled that Dr. Carl Vance was her father's physician in 1991 and that he had done some 

studies to detesrnine whether her father had asbestosis. (Trammel Depo 15:13-16:9.) She recalled 

that her father had submitted a workers compensation claim in December 2001 for asbestos-related 

injuries and confirmed that the signature on the Workers Compensation Claim dated 1211 1/01, was 

that of her father. (Trammel Depo 20:3-9.) She recalled that her father was represented by 
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Keabcy in 1991. (Trammel Depo 23:20-22.) She recalled that her father was d i a ~ o s e d  no later 

than 0912810 1 with an asbestos-related disease. (Tramel  Depo 24:9- 13 .) 

DATED this day of November, 2007. 

Christopher C. Burke 
Attorneys for CBS Coqoration, a Dela\%fare 
corporation, f/Wa Viacorn Inc., successor by merger 
to CBS Corporation, a Pennsylvania corporation, 
FIWa Westin&ouse Electric Corporation, and 
Ingersoll-Rand Corporation 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the # day of November, 2007, a true and correct copy 
of the within and foregoing instrument was served upon: 

390 N. Capital Avenue 
P.O. Box 1645 
Idaho Falls, ID 83403-1656 

Attorneys for Plaintiff 
G. Patterson Keahey 
G. Patterson Keahey, P.C. 
One Independence Plaza, Suite 6 12 
Bimingham, AL 35209 

Attorneys for Plaintiff 
Alan C. Goodman 
Goodman Law Office 
7 1 7 7th Street 
P.O. Box D 
Rupert, ID 83350 

Facsimile (205) 871-0801 
Hand Delivery 
Overnight Delivery 

[XI Email 

- 

a 

[XI 

U.S. Mail 
Facsimile (208) 436-4774 
Hand Delivery 
Overnight Delivery 
Email 

Overnight Delivery 
ocatello, ID 83204-0991 

Attorney for Owens-Illinois Inc. 
Jackson Schmidt 
Pepple Johson  Cantu & Schmidt, PLLC 
1218 Third Avenue, Suite 1900 
Seattle, WA 98101-305 1 

1 Attorney for Owens-Illinois Inc. 

W. Marcus Nye 
Racine Olson Nye Budge & Bailey, Chtd. 
201 E. Center 
P.O. Box 1391 
Pocatello, ID 83204-1 39 1 

I Attorney for Advanced Industrial Supply Inc. 

- 

[XI 

U.S. Mail 
Facsimile (206) 625-1627 
Hand Delivery 
Overnight Delivery 
Email 

U.S. Mail 
Facsimile (208) 232-61 09 
Hand Delivery 
Overnight ~ e l i v e r ~  

[XI Email 
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John A. Bailey, Jr. 
Racine Olson Nye Budge & Bailey, Chtd. 
201 E. Center 
P.O. Box 1391 
Pocatello, ID 83204-1 38 1 

Attomey for Gould Incorporated and Goulds Pumps 
Trading Corp. 
David H. Maguire and/or David R. Kress 
Maguire & Kress 
1414 E. Center 
P.O. Box 4758 
Pocatello, ID 83205-4758 

U.S. Mail 
Facsimile (208) 
Hand Delivery 
Overnight: Delivery 
Email 

U.S. Mail 
Facsimile (208) 232-5 3 8 1 

I 
Hand Delivery 
Overnight Delivery 

[XI Email 

(208) 344-7077 
203 Main Street 
P.O. Box 1009 Overnight Delivery 
Boise, ID 83702 

Attorneys for Garlock Incorporated, Anchor Packing 
Company 
Murray J. ("Jim") Sorensen 
Blaser Sorensen & Hansen 
285 NW Main 
P.O. Box 1047 
Blackfoot, ID 8322 1 

Attorneys for Steel West Inc. 
L. Charles Johnson 111 
Attorney at Law 
419 W. Benton 
P.O. Box 1725 
Pocatello, ID 83204 

Attorneys for Crown Cork & Seal Company, Inc. 
Howard D. Burnett 
Hawley Troxell Ennis & Hawley LLP 
333 South Main Street 
P.O. Box 100 
Pocatello, ID 83204 

U.S. Mail 
Facsimile (208) 785-7080 
Hand Delivery 
Overnight Delivery 

[XI Email 

U.S. Mail 
Facsimile (208) 232-9161 
Hand Delivery 
Overnight ~e l i ve ry  

[XI Email 

U U.S. Mail 
Facsimile (208) 233-1304 
Hand Delivery 
Overnight Delivery 

[XI Email 

Attorneys for Eaton Electrical Inc. (flWa Cutler- 
Hammer Inc.). 
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andor Benjamin C. Ritchie 
Moffatt, Thomas, Barrett, Rock & Fields Chtd. 
412 West Center 
P.O. Box 8 17 
Pocatello, ID 83204 

Attorneys for Defendants FMC Corporation, Henry 
Vogt Machine Co., and Warren P w n ~ s ,  Inc. 
Donald F. Carey andor Carole I. Wesenberg 
Robert D. Williams 
Quane Smith LLP 
2325 West Broadway, Suite B 
Idaho Falls, ID 83402-2913 

Attorneys for Defendants Reliance Electric Company 
and Rockwell Automation. Inc. 
A. Bruce Larson 
155 S. 2nd 
P.O. Box 6369 
Pocatello, ID 83205-6369 

Attorneys for P & H Cranes, dWa Harnishcchfegor 
Corporation, Cleaver-Brooks, a Division of AQUA 
Chem, Inc. 
Gary L. Cooper and/or M. Anthony Sasser 
Cooper & Larsen, Chartered 
15 1 North 3'd Avenue, Suite 2 10 
P.O. Box 4229 
Pocatello, ID 83205-4229 

Attorneys for Defendants Paramount Supply Company, 
Zurn Industries, Inc., and Bullough Abatement, Inc. 
J. Kevin Murphy andor Michael F. Skolnick 
Kipp and Christian, P.C. 
10 Exchange Place, 4th Floor 
SLC, UT 841 1 1 

Attornevs for Defendant Bullou~h Abatement. Inc. 

U.S. Mail 
Facsimile (208) 232-0250 
Hand Delivery 
Overnight Delivery 
Email 

U.S. Mail 
Facsimile (208) 529-0005 
Hand Delivery 
Overnight Delivery 
Email 

U.S. Mail 
Facsimile (208) 478-7602 
Hand Delivery 
Overnight Delivery 
Email 

U.S. Mail 
Facsimile (208) 235-1 182 
Hand Delivery 
Overnight ~ e l i v e r ~  
Email 

U.S. Mail 
Facsimile (801) 359-9004 
Hand Delivery 
Overnight Delivery 
Email 
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Andrew Grade and/or M. Mattingly 
Steven V. Rizzo, PC 
Lincoln Place, Suite 350 
1620 SW Taylor Street 
Portland, OR 97205 

[IJ U.S. Mail I a Facsimile (503) 229-0630 a Hand Delivery 
Overni&t Delivery a Ernail 

Attorneys for Defendants Paramount Supply Company 

Beman & Savage 
170 South Main Street, Suite 500 
Salt Lake City, UT 84101 a Overnight Delivery 

P.O. Box 1271 Overnight Delivery 
Boise, ID 83701 

1 Attorneys for Defendants NIBCO Inc. & Parker- I i 

Hopkins Roden Crockett Hansen & Hoopes 
P.O. Box 51219 
428 Park Avenue Overnight Delivery 
Idaho Falls, ID 83405- 12 19 

I Attorneys for Defendants Alaskan Copper Works and ! 

Attorneys for Defendant Guard-Line, Inc. 
Michael W. Moore and/or Steven R. Kraft 

Kelly-Moore Paint Company 
Brian Harper 
Attorney at Law 
161 5" Avenue, Suite 202 
P.O. Box 2838 
Twin Falls, ID 83303 

Moore & Baskin, LLP 
1001 W. Idaho, Suite 400 
P.O. Box 6756 
Boise, ID 83707 
Attorneys for Defendant Hill Brothers Chemical 

U.S. Mail 
Facsimile 
Hand Delivery 
Overnight Delivery 
Ernail 

US .  Mail 
Facsimile (208) 336-703 1 
Hand Delivery 
Overnight Delivery 
Email 

1 Company I 
/ i d - &  
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(208) 343-3232 
Perkins Coie LLP 
25 1 East Front Street, Suite 300 Overnight Delivery 
Boise, ID 83702-73 10 

Attorneys for Defendants Crane Company and 

Henry W. Oliver Building 
535 Smithfield Street 
Pittsburgh, PA 152 1 1 -23 12 

Christopher C. Burke 
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Christopher C. Burke, 1SB No. 2098 
Jemifer S. Dempsey, ISB No. 7603 
G ~ E N E R  BUR= SHOEMAELER P.A. 

950 W. Bamock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 3 19-2600 
Facsimile: (208) 3 19-2601 

t .< Ernail: cburke@greerzerlaw. corn 

Attorneys for CBS Corporation, a Delaware 
corporation, f/Wa Viacom Inc., successor by merges 
to CBS Corporation, a Pennsylvania corporation, 
f/Wa Westinghouse Electric Corporation and 
Ingersoll-Rand Corporation 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF B M O C K  

MILDRED CASTORENA, Individually and as 
Spouse and Personal Representative of the 
Estate of TED CASTOENA; ALENE 
STOOR, Individually and as Spouse and 
Personal Representative of the Estate of JOHN 
D. STOOR; STEPHANIE B W C W ,  
Individually and as Personal Representative of 
the Estate of ROBERT BRANCH, JR.; 
ROBERT L. HRONEK; MARLENE KISLINC, 
Individually and as Personal Representative of 
the Estate of WILLIAM D. F E A S W ;  
NORMAN L. DAY, 

Plaintiffs, 

GENERAL ELECTRIC, et al., 
Defendants. 

Case No. CV-2006-2474-PI 

DEFENDANTS INGERSOLL-RAND 
AND WESTINGHOUSE'S 
STATEMENT OF mDISPUTED 
FACTS IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT 
AGAINST BRANCH 

Defendants CBS Corporation, a Delaware corporation, fMa Viacom Inc., successor by 

merger to CBS Corporation, a Pennsylvania corporation, fMa Westinghouse Electric Corporation 

("Westinghouse") and Ingersoll-Rand Corporation ("Ingersoll Rand") (collectively referred to as 
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"Moving DefendaPrls") submit the following Statement of Undisputed Facts in support of their 

Motion for Summary Judment against Plaintiff Stephanie Branch, Individually and as Personal 

Representative of the Estate of Robert Branch, Jr. ("'Branch"). 

1. On 06/02/06, Branch, though his attorney, the Law Offices of G. Patterson Kleahey 

("Keahey"), filed this complaint against multiple defendanls, including Moving Defendants in 

Mzl&ed Castor-ena, et al, v. General Electric, et ill., Civil Action No. CV 2006-2474 PI, in the 

District Court of the Sixth Judicial District of the State of Idaho, In and For the County of 

Bannock, alleging that he contracted an asbestos disease as a result of alleged exposure to Moving 

Defendants7 asbestos containing products. (Plaintifrs Complaint 77 65,66 and 78, Prayer for 

Relief 117 (b) through (f).) 

2. On 0711 1/05, Branch died from pneumonia, respiratory failure and GI bleed. 

(Plaintiff Branch's Response To Defendants Master Interrogatories and Request for Production of 

Documents ("Branch's Response"), Interrogatory No. 17, attached as Exhibit "f-f" to Affidavit of 

Christopher C. Burke in Support of Motion for Summary Judgment Against Wronghl Death 

Plaintiffs ("Burke's W.D. Aff.").) 

3. From 1955 through 1989, Branch alleges that he was exposed to asbestos 

containing products through his employment at the FMC plant in Pocatello, Idaho. (Branch's 

Response, Interrogatory No. 4, attached as Exhibit "H" to Burke's W.D. Aff.) 

4. On 0511 1/03, Branch was seen in the emergency room at Portneuf Medical Center 

in Pocatello. At that time, Branch reported a past medical history of, inter alia, asbestos exposure 

from working at the FMC plant. (Plaintiff Branch's Supplemental Response to Defendants 

Master Interrogatories ("Branch's Supplemental Response"), Interrogatory Nos. 16 and 17, 
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attached as Exhibit "'I'to Burke's W.D. Aff.; Portneuf Medical Center record of 0511 1/03 

(produced in response to the foregoing discovery), attached as Exhibit "J" to Burke's W.D. Aff.; 

Deposition of Louise Brmch dated 06/07/07 ("Branch Depo") 27:8-8-18, attached as Exhibit 'K7 

to Burke's W.D. Aff.) 
v" 

* -. 
- J  
i 

5. On 07/01/03, a chest radiogaph was taken of Branch at Cogonwood Hospital 

Medical Center in Murray, Utah. The radiograph was read by Dr. Steven J. Sousa and compared 

to another radiograph of Branch dated 03/15/03 ("Cottonwood Radiograph Report"). Dr. Sousa's 

impressions included the following: "mild prominence of the interstitium in the bases, ~mchanged. 

Likely represents an element of chronic interstitial disease." (Branch's Supplemental Response, 

Interrogatory Nos. 16 and 17, attached as Exhibit "'I" to Burke's W.D. Aff.; Cottonwood 

Radiograph Report dated 07/01/03 (produced in response to the foregoing discovery), attached as 

Exhibit "L" to Burke's W.D. Aff.) 

6. On 09/07/06, Dr. Alvin Schonfeld reviewed the same 07/01/03 chest radiograph 

taken of Branch by Cottonwood Hospital Medical Center, and performed an ILO "B-reading" of 

that radiograph. In his report of that reading, dated 09/07/06, Dr. Schonfeld confirmed that there 

were pleural abnormalities consistent with pneumoconiosis (one form of which is asbestos) and 

that pleural plaques (evidence of asbestos exposure) were present on July 1,2003. (Branch's 

Supplemental Response, Interrogatory Nos. 16 and 17, attached as Exhibit "I" to Burke's 
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W.D. Aff.; ILO ""B-reading" report of Dr. Schonfeld of the 07/01/03 radiograph (produced in 

response to the foregoing discovery), attached as Exhibit "M" to Burke's W.D. Aff.) 

DATED this day of November, 2007. 

Christopher C. Burke 
Attorneys for CBS Corporation, a Delaware 
corporation, flki'a Viacorn hc. ,  successor by merger 
to CBS Corporation, a Pennsylvania coqoration, 
flWa Westinaouse Electric Corporation and 
hgersoll-Rand Corporation 
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CERTIFICATE OF SERVICE 

I HEEEZY CERTIFY that on the day of November, 2007, a true and correct copy 
of the within and foregoing instrument was sewed upon: 

James C. Arnold 
Peterscn Parkinson & h o l d ,  PLLC 
390 N. Capital Avenue 
P.O. Box 1645 
Idaho Falls, ID 83403-1656 

Attornevs for Plaintiff 
G. Patterson Keahey 
G. Patterson Keahey, P.C. 
One Independence Plaza, Suite 6 12 
Birmingham, AL 35209 

Attorneys for Plaintiff 
Alan C. Goodman 
Goodman Law Office 
717 7th Street 
P.O. Box D 
Rupert, ID 83350 

CZ] Facsimile (208) 522-8547 
[rl Hand Delivery 

Overnight Delivery a Ernail 

(205) 871 -0801 
Hand Delivery 
Overnight Delivery 
Ernail 

Facsimile (208) 436-4774 
Hand Delivery 
Overnight Delivery 
Email 

Merrill & Merrill 
109 N. Arthur, 5th Floor 

Overnight Delivery 
Pocatello, ID 83204-099 1 

Attorney for Owens-Illinois Inc. 
Jackson Schmidt 
Pepple Johnson Cantu & Schmidt, PLLC 
1218 Third Avenue, Suite 1900 
Seattle, WA 98101-3051 

/ Attorney for Owens-Illinois Inc. 

W. Marcus Nye 
Racine Olson Nye Budge & Bailey, Chtd. 
201 E. Center 
P.O. Box 1391 
Pocatello, ID 83204-1 391 

U.S. Mail 
Facsimile (206) 625-1627 
Hand Delivery 
Overnight Delivery 
Email 

U.S. Mail 
Facsimile (208) 232-6109 
Hand Delivery 
Overnight Delivery 
Email 

/ Attorney for Advanced Industrial Supply Inc. 
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Racine Olson Nyc Budge & Bailey, Chtd. (208) 232-6 109 

P.O. Box 1391 
Pocatello, ID 83204-1381 

Attorney for Gould Incorporated and Goulds Pumps 
Trading Corp. 
David H. Maguire and/or David R. Kress 
Maguire & Qess 
1414 E. Center 
P.O. Box 4758 
Pocatello, ID 83205-4758 

Facsimile (208) 232-5 18 1 
Hand Delivery 
Overnight Delivery 

€3 Email 

203 Main Street 
P.O. Box 1009 

Attorneys for Garlock Incorporated, Anchor Packing I 

(208) 785-7080 
285 NW Main 
P.O. Box 1047 Overnight Delivery 
Blackfoot, ID 8322 1 

Attorneys for Steel West Inc. 
L. Charles Johnson I11 
Attorney at Law 
419 W. Benton 
P.O. Box 1725 
Pocatello, ID 83204 

U.S. Mail 
Facsimile (208) 232-9 16 1 
Hand Delivery 
Overnight Delivery 
Email 

Attorneys for Crown Cork & Seal Company, Inc. , - 
Howard D. Burnett 
Hawley Troxell Ennis & Hawley LLP 
333 South Main Street 
P.O. Box 100 
Pocatello, ID 83204 

L] U.S. Mail 
Facsimile (208) 233-1304 
Hand Delivery 
Overnight Delivery 

€3 Email 

Attorneys for Eaton Electrical Inc. (fMa Cutler- 
Hammer Inc.). 
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Gary T. Dance and/or Lee Radford 
m u o r  Benjmin C. Ritchie 
Moffatt, Thomas, Bmett, Rock & Fields Chtd. 
4 12 West Center 
P.O. Box 817 
Pocatello, ID 83204 

Attorneys for Defenda~lts FMC Corporation, Henry 
Vogt Machine Co., und Warren I?u&ps, Inc. 
Donald F. Carey and/or Carole I. Wesenberg 
Robert D. Williams 
Quane Smith LLP 
2325 West Broadwajr, Suite B 
Idaho Falls, ID 83402-2913 

Attorneys for Defendants Reliance Electric Company 
and Rockwell Automation, Inc. 
A. Bruce Larson 
155 S. znd 
P.O. Box 6369 
Pocatello, ID 83205-6369 

Attorneys for P & H Cranes, a,k/a Harnishcchfegor 
Corporation, Cleaver-Brooks, a Division of AQUA 
Chem, h c .  
Gary L. Cooper andlor M. Anthony Sasser 
Cooper & Larsen, Chartered 
15 1 North 3" Avenue, Suite 2 10 
P.O. Box 4229 
Pocatello, ID 83205-4229 

Attorneys for Defendants Paramount Supply Company, 
Zurn Industries, Inc., and Bullough Abatement, Inc. 
J. Kevin Murphy andlor Michael F. Skolnick 
Kipp and Christian, P.C. 
10 Exchange Place, 4"' Floor 
SLC, UT 841 11 

Attorneys for Defendant Bullough Abatement, Inc. 

2 U.S. Mail 
Facsimile (308) 232-0150 
1 Hand Delivery 

Overnight Delivery a Ernail 

U.S. Mail 
/-'1 Facsimile (208) 529-0005 
CI] Hand Delivery 

Overnight Delivery 

U.S. Mail 
Facsimile (308) 475-7602 
Hand Delivery 
Overnight Delivery 

U.S. Mail 
0 Facsimile (208) 235-1 182 

Hand Delivery 
Overnight Delivery 
Email 

U.S. Mail 
Facsimile (801) 359-9004 
Hand Delivery 
Overnight Delivery 
Email 
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Lincoln Place, Suite 350 
1620 SW Taylor Street Overnight Delivery 
Portland, OR 97205 

Attorneys for Defendants Parmount Supply Company 
and Zurn Industries, Inc. 
E. Scott Savage and/or Casey K. McGarvey 
Berrnan & Savage 
170 South Main Street, Suite 500 
Salt Lake City, UT 84101 

Attorneys for Defendant Union Pacific Railroad Co. 

U.S. Mail 
Facsinlile 
Hand Delivery 
Overnight Delivery rn Email 

Overnight Delivery 

Attorneys for Defendants NIBCO Inc. & Parker- 
Hannifin 

Attorneys for Defendants Alaskan Copper Works and 
Kelly-Moore Paint Company 
Brian Harper 
Attorney at Law 
16 1 5th Avenue, Suite 202 
P.O. Box 2838 
Twin Falls, ID 83303 

L 

C. Timothy Hopkins andlor Steven K. Brown 
Hopkins Roden Crockett Hansen & Hoopes 
P.O. Box 51219 
428 Park Avenue 
Idaho Falls, ID 83405-1219 

Attorneys for Defendant Guard-Line, Inc. 
Michael W. Moore and/or Steven R. =aft 

t 

U.S. Mail 
[Zl Facsimile 

Hand Delivery 
Overnight Delivery 
Email 

Moore & Baskin, LLP 
100 1 W. Idaho, Suite 400 
P.O. Box 6756 
Boise, ID 83707 
Attorneys for Defendant Hill Brothers Chemical 
Com~anv 

U.S. Mail 
Facsimile 
Hand Delivery 
Overnight Delivery 
Email 

U.S. Mail 
Facsimile (208) 336-7031 
Hand Delivery 
Overnight Delivery 
Email 
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And/or Randall L. S c h i t z  
Perkins Coie LLP 
25 1 East Front Street, Suite 400 
Boise, ID 83702-73 10 

W. Oliver Building 
rnithfield Street Overnight Delivery 

ittsburgh, PA 152 1 1-23 12 

Christopher C. Burke 

/ / 3 L  
DEFENDANTS INGERSOLL-RAND AND WESTINGHOUSE'S STATEMENT OF UNDISPUTED FACTS IN 
SUPPORT OF MOTION FOR SUMMARY JUDGMENT AGAINST BRANCH - PAGE 9 
18663-003/09419-003 #223838 



Gkstopher C. Burke, ISB No. 2098 
Jennifer S. Dempsey, ISB No. 7603 
GEENER BURKE S W O E M A ~ R  P.A. 

950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 3 19-2600 
Facsimile: (208) 3 19-2601 
Email: cburke@greenevlaw, cam 

Attorneys for CI3S Corporation, a Delaware 
corporation, fMa Viacom Inc., successor by merger 
to CBS Corporation, a Pennsylvania corporation, 
f/Wa Westin&ouse Electric Corporation and 
Ingersoll-Rand Corporation 

TN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 

MILDRED CASTORENA, Individually and as 
Spouse and Personal Representative of the 
Estate of TED CASTORENA; ALENE 
STOOR, Individually and as Spouse and 
Personal Representative of the Estate of JOHN 
D. STOOR; STEPHANIE BRANCH, 
Individually and as Personal Representative of 
the Estate of ROBERT BRANCH, JR.; 
ROBERT L. EIRONEK; MARLENE KISLING, 
Individually and as Personal Representative of 
the Estate of W I L L I M  D. FRASURE; 
NORIMAN L. DAY, 

Plaintiffs, 
v. 

GENERAL ELECTRIC, et al., 
Defendants. 

Case No. CV-2006-2474-PI 

DEFENDANTS INGERSOLL-RAND 
AND WESTINGHOUSE'S 
STATEMENT OF UNDISPUTED 
FACTS IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT 
AGAINST FRASURE 

Defendants CBS Corporation, a Delaware corporation, f/Ma Viacom Inc., successor by 

merger to CBS Corporation, a Pennsylvania corporation, f7Ma Westinghouse Elechic Corporation 

("Westinghouse") and Ingersoll-Rand Corporation ("Ingersoll Rand") (collectively referred to as 
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"Moving Defendants") submit the following Statement of Undisputed Facts in suppod of their 

Motion for Summary Judgment against Plaintiff Marlene Kisling, Individually and as Personal 

Represent.ative of the Estate of William D. Frasure ("Frasure"). 

1. On 06/02/06, Frasure, thou@ his aaomey, the Law Offices of C. Patterson Keahey 

("Keahey"), filed this complaint against multiple defendmts, including Moving Defendanls in 

Mildre11 Casturena, ef  al. v. General EZectric, et al., Civil Action No. CV 2006-2474 PI, in the 

District Court of the Sixth Judicial District of the State of Idaho, In and For the County of 

Bannock, alleging that he contracted an asbestos disease as a result of alleged exposure to Moving 

Defendants' asbestos containing products. (PlaintifPs Complaint t/t/ 65, 66 and 78, Prayer for 

Relief Tifi (b) through If).) 

2. On 02/17/06, Frasuse died from End Stage Renal Failure. (Plaintiff Frasure's 

Response To Defendants Master Interrogatories and Request for Production of Documents 

("Frasure's Response"), Interrogatory No. 17, and Frasure's Death Certificate attached thereto, 

attached collectively as Exhibit "N" to the Affidavit of Christopher C. Burke in Support of Motion 

for Summary Judgment Against Wrongfkl Death Plaintiffs ("Burke's W.D. Aff.").) 

3. From 198 1 through 1996, Frasure was exposed to asbestos containing products 

through his employment at the FMC Plant in Pocatello, Idaho. (Fasure's Response, Interrogatory 

No. 4, attached as Exhibit 'Ti" to Burke's W.D. Aff.) 

4. On 08/24/00, Frasure was taken to the LDS Hospital for an emergent consultation 

for cardiac arrest. Dr. James E. Pearl prepared a Consultation Report dated 08/24/00, which stated 

that, upon review of a chest x-ray taken of Frasure on the same date: "[Frasure] does have pleural 

plaques suggesting asbestos disease.'' (Deposition of Joyce Frasure dated 06/08/07 ("Frasure 
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Depo") 13: 1-7,30: 12-1 9, and 33:6-12, attached a Exhibit "0" to Bwke's W.D. Aff; Plaintiff 

Frasure's Supplemental Response to Defendants Master Interrogatories C'Frasure's 

Supplemental Response"), Interrogatory Nos. 16 and 17, attached as Exhibit 'TP" to Burke's 

W .D. Aff. ; Consultation Report of Dr. James Pearl dated 08/24/00 (produced in response to the 

foregoing discovery), attached as Exhibit "Q" to Burke's W.D. Aff.) 

5.  On 08/25/00, a chest x-ray was again taken of Frasure at LDS Hospital. Dr. R. 

Thomas Bonk read that x-ray and found "bilateral calcified pleural plaque consistent with asbestos 

exposure is again noted. (Frasure Depo 13: 1-7, 34:8-16; Frasure's Supplemental; Response, 

Interrogatory Nos. 16 and 17, attached as Exhibit "PP" to Burke's W.D. Aff.; X-Ray Report of Dr. 

Bonk dated 08/25/00 (produced in response to the foregoing discovery), attached as Exhibit "R" to 

Burke's W.D. Aff.) 

6. Approximately six years before Frasure's death, Frasure began suffering from 

kidney problems. (Frasure Depo 22:19-23: 16, attached as Exhibit "0" to Burke's W.D. Aff.) In 

the year 2000, Frasure was having difficulty breathing. (Frasure Depo 32:8-10.) 

DATED this day of November, 2007. 

Christopher C. Burke 
Attorneys for CBS Corporation, a Delaware 
corporation, f/Ma Viacom Inc., successor by merger 
to CBS Corporation, a Pennsylvania corporation, 
flkla Westinghouse Electric Corporation and 
Ingersoll-Rand Corporation 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the day of November, 2007, a true and correct copy 
of the within and foregoing ins tment  was sewed upon: 

James C. Arnold 
Petersen Parkinson & Arnold, PLLC 
390 N. Capital Avenue 
P.O. Box 1645 
Idaho Falls, ID 83403-1656 

Ovemi&t Delivery 

(205) 871-080 1 
One Inde~endence Plaza, Suite 612 
Birmingham, AL 35209 

Attorneys for Plaintiff 
Alan C. Goodman 
Goodman Law Office 
7 17 7th Street 
P.O. Box D 
Rupert, ID 83350 

Overnight Delivery 1 (XI Email 

U.S. Mail 
- 

Facsimile (208) 436-4774 
Hand Delivery 
Overnight Delivery 
Email 

Attorney for Rupert Iron Works, Inc. 
Thomas J. Lyons 
Mewill & Merrill 
109 N. Arthur, 5th Floor 
P.O. Box 991 
Pocatello, ID 83204-099 1 

/ Attorney for Advanced Industrial Supply Inc. 

U.S. Mail 
Facsimile (208) 232-2499 
Hand Delivery 
Overnight Delivery 

(XI Email 

Attorney for Owens-Illinois Inc. 
Jackson Schmidt 
Pepple Johnson Cantu & Sclmidt, PLLC 
121 8 Third Avenue, Suite 1900 
Seattle, WA 98101-305 1 

Attorney for Owens-Illinois Inc. 

W. Marcus Nye 
Racine Olson Nye Budge & Bailey, Chtd. 
201 E. Center 
P.O. Box 1391 
Pocatello, ID 83204-1 391 

,'/ LJd 
DEFENDANTS INGERSOLL-RAND AND WESTINGHOUSE'S STATEMENT OF UNDISPUTED FACTS IN 
SUPPORT OF MOTION FOR SUMMARY JUDGMENT AGAINST FRASURE - PAGE 4 
18663-003IO9419-003 #223846 

U.S. Mail 
Facsimile (206) 625-1 627 
Hand Delivery 
Overnight Delivery 

(XI Email 

U.S. Mail 
Facsimile (208) 232-6109 
Hand Delivery 
Overnight Delivery 

(XI Email 



201 E. Center 
P.O. Box 1391 Overnight Delivery 
Pocatello, ID 83204- 138 1 

Attorney for Gould Incorporated and Goulds Pumps 

1414 E. Center 
P.O. Box 4758 
Pocatello, ID 83205-4758 

U.S. Mail 
Facsimile (208) 232-5 1 81 
Hand Delivery 
Overnight Delivery 
Email 

P.O. Box 1009 
Boise, ID 83702 

Attorneys for Garlock Incorporated, Anchor Packing 
Company 
Murray J.("Jimn) Sorensen 
Blaser Sorensen & Hansen 
285 NW Main 
P.O. Box 1047 
Blackfoot, ID 83221 

U.S. Mail 
Facsimile (208) 785-7080 
Hand Delivery 
Overnight Delivery 
Email 

Attorneys for Steel West Inc. 
L. Charles Johnson 111 
Attorney at Law 
419 W. Benton 
P.O. Box 1725 
Pocatello, ID 83204 

Attorneys for Eaton Electrical Inc. (f/Ma Cutler- 
Hammer Inc.). 

U.S. Mail 
Facsimile (208) 232-9161 
Hand Delivery 
Overnight Delivery 
Email 

Attorneys for Crown Cork & Seal Company, Inc. 
Howard D. Burnett 
Hawley Troxell Ennis & Hawley LLP 
333 South Main Street 
P.O. Box 100 
Pocatello, ID 83204 
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U.S. Mail 
Facsimile (208) 233-1304 
Hand Delivery 
Overnight Delivery 
Email 



Gary T. Dance and/or Lee Radford 
and/or Benjamin C. Ritchie 
Moffatt, Thomas, Barrett, Rock & Fields Chtd. 
412 West Center 
P.O. Box 817 
Pocatello, ID 83204 

Attorneys for Defendants FMC Corporation, Henry 
Vogt Machine Co., and Warren Pumps, Inc. 
Donald F. Carey and/or Carole I. Wesenberg 
Robert D. Williams 
Quane Smith LLP 
2325 West Broadway, Suite B 
Idaho Falls, ID 83402-29 13 

Attorneys for Defendants Reliance Electric Company 
and Rockwell Automation, Inc. 
A. Bruce Larson 
155 S. 2"d 
P.O. Box 6369 
Pocatello, ID 83205-6369 

Attorneys for P & H Cranes, dMa Harnishcchfegor 
Corporation, Cleaver-Brooks, a Division of AQUA 
Chem, Inc. 
Gary L. Cooper andor M. Anthony Sasser 
Cooper & Larsen, Chartered 
15 1 North 3rd Avenue, Suite 2 10 
P.O. Box 4229 
Pocatello, ID 83205-4229 

Attorneys for Defendants Paramount Supply Company, 
Zurn Industries. Inc.. and Bullou~h Abatement, Inc. 
J. Kevin Murphy andlor Michael F. Skolnick 
Kipp and Christian, P.C. 
10 Exchange Place, 4th Floor 
SLC, UT 841 11 

Attorneys for Defendant Bullough Abatement, Inc. 

7 Facsimile (208) 232-01 50 
7 Hand Delivery 
7 Overnight Delivery 

Email 

U.S. Mail 
Facsimile (208) 529-0005 
Hand Delivery 
Overnight Delivery 
Email 

U.S. Mail 
Facsimile (208) 478-7602 
Hand Delivery 
Overnight Delivery 
Email 

U.S. Mail 
Facsimile (208) 235-1 182 
Hand Delivery 
Overnight Delivery 
Email 

U.S. Mail 
Facsimile (801) 359-9004 
Hand Delivery 
Overnight Delivery 
Email 
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Lincoln Place, Suite 350 
1620 SW Taylor Street Overnight Delivery 
Portland, OR 97205 

Attorneys for Defendants Parmount Supply Company I 

170 South Main Street, Suite 500 
Salt Lake City, UT 84101 Overni~ht Delivery 

(208) 395-8585 
702 West Idaho, Suite 700 
P.O. Box 1271 
Boise, ID 83701 

.O. Box 51219 
28 Park Avenue 
daho Falls, ID 83405-12 19 

U.S. Mail 
Facsimile 
Hand Delivery 
Overnight Delivery 
Email 

Attorneys for Defendant Guard-Line, Inc. 
Michael W. Moore andlor Steven R. =aft 

Attorneys for Defendants Alaskan Copper Works and 
Kelly-Moore Paint Company 
Brian Harper 
Attorney at Law 
161 5th Avenue, Suite 202 
P.O. Box 2838 
Twin Falls, ID 83303 

Moore & Baskin, LLP 
1001 W. Idaho, Suite 400 
P.O. Box 6756 
Boise, ID 83707 
Attorneys for Defendant Hill Brothers Chemical 
Com~anv  

U.S. Mail 
Facsimile 
Hand Delivery 
Overnight Delivery 
Email 

U.S. Mail a Facsimile (208) 336-703 1 
Hand Delivery 
Overnight ~ e l i v e r ~  
Email 
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Randall L. Schlitz andlor Kelly Cameron 
Andlor Randall L. Schrnitz 
Perkins Coie LLP 
25 1 East Front Street, Suite 400 
Boise, ID 83702-7310 

U.S. Mail I 
Facsimile (208) 343-3232 
Hand Delivery 
Overnight Delivery 
Ernail 

I Attomeys for Defendants Crane Conipany and I 
Honeywell Corporation 
Dan Trocchio 
arkpatrick Lockhart Nicholson Graham LLP 
Henry W. Oliver Building 
535 Smithfield Street 
Pittsburgh, PA 1521 1-2312 

U.S. Mail 
Facsimile 
Hand Delivery 
Overnight Delivery 
Email 

I Attorney for Defendant Crane Company 

Christopher C. Burke 1 
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Christopher C. Burke, ISB No. 2098 
Jennifer S. Dempsey, ISB No. 7603 
GREENER BURKE SHOEMAKER P.A. 

950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 3 19-2600 
Facsimile: (208) 3 19-260 1 
Email: cburkeagreer-zerlaw. corn 

Attorneys for CBS Corporation, a Delaware 
corporation, f/Wa Viaco~n Inc., successor by merger 
to CBS Corporation, a Pennsylvania corporation, 
fMa Westinghouse Electric Corporation and 
Ingersoll-Rand Corporation 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 

MILDRED CASTORENA, Individually and as 
Spouse and Personal Representative of the 
Estate of TED CASTORENA; ALENE 
STOOR, Individually and as Spouse and 
Personal Representative of the Estate of JOHN 
D. STOOR; STEPmNIE BRANCH, 
Individually and as Personal Representative of 
the Estate of ROBERT BRANCH, JR.; 
ROBERT L. KRONEK; MARLENE KISLING, 
Individually and as Personal Representative of 
the Estate of WILLIAM D. FflASURE; 
NORMAN L. DAY, 

Plaintiffs, 

GENERAL. ELECTRIC, et al., 
Defendants. 

Case No. CV-2006-2474-PI 

DEFENDANTS INGERSOLL-RAND 
AND WESTINGHOUSE'S 
MEMORANDUM IN SUPPORT OF 
MOTION FOR SUMMARY 
JUDGMENT AGAINST 
WRONGFUL DEATH PLAINTIFFS, 
STOOR, BRANCH AND FRASURE 

Defendants CBS Corporation, a Delaware corporation, f/Wa Viacom Inc., successor by 

merger to CBS Corporation, a Pennsylvania corporation, fMa Westinghouse Electric Corporation 

("Westinghouse") and Ingersoll-Rand Corporation ("Ingersoll Rand") (collectively "Moving 
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Defendants"), by and through their counsel of record, Greener Burke Shoemaker P.A., submit this 

Memorandum in Support of Motion for S m x a r y  Judment against Plaintiffs Alene Stoor, 

individually and as spouse and personal representative of the Estate of John Stoor ("Stoor"); 

Stephanie Branch, individually and as personal representative of the Estate of Robert Branch, Jr. 

("Branch"); and Marlene Kisling, individually and as personal representative of the Estate of 
> : 

'i William D. Frasure ("'Frasure") (collectively "Wrongful Death Plaintiffs" or "Plaintiffs"). In 

support of this Memorandum, Moving Defendants rely upon 1) the Statement of Undisputed 

Facts In Support of Motion for Summary Judgment Against Stoor ("Stoor Undisputed Fact"'); 2) 

the Statement of Undisputed Facts In Support of Motion for Summary Judgment Against Branch 

("Branch Undisputed Fact"); 3) the Statement of Undisputed Facts In Support of Motion for 

Summary Judgment Against Frasure ("Frasure Undisputed Fact"); and 4) the Affidavit of 

Christopher C. Burke in Support of Motion for Summary Judgment Against Wrongful Death 

Plaintiffs Stoor, Branch and Frasure, filed concurrently herewith.' 

I. INTRODUCTION 

This lawsuit involves six plaintiffs who allege that they were exposed to asbestos over a 

period of decades, between 1950 and 2001. Plaintiffs allege this exposure caused serious injury 

andlor death for which they are entitled to recover damages in this lawsuit. 

Defendants Westinghouse and Ingersoll-Rand bring this motion for summary judgment on 

the following grounds: 

' This motion is not intended to apply to Plaintiff Mildred Castorena, individually and as Spouse 
and Personal Representative of the Estate of Ted Castorena. Neither does it apply to Plaintiffs Robert L. 
Hronek or Normal L. Day. Moving Defendants have concurrently filed a separate Motion for Summary 
Judgment against the Personal Injury Plaintiffs Robert Hronek and Norman L. Day. 
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1. Since decedents Stoor, Branch and Frasure had objective medical proof of irrjmy or 

damage arising from exposure to asbestos more than two years prior to the dates of their deaths,' 

the statute of limitations and the condition precedent rule bar the negligence, strict products 

liability and battery claims of the Wrong-Ful Death Plaintiffs; 

2. Any clairn for misrepresentation based on the theory other than fraud fails as a 

matter of law as such cause of action is not recognized in Idaho; 

3. Any claim for misrepresentation based on Fraud fails because Plaintiffs failed to 

plead fraud and misrepresentation with the requisite particularity; and, 

4. Any claim for fraudulent concealment fails as a matter of law because Moving 

Defendants did not owe Plaintiffs a duty to disclose. 

11. STATEMENT OF FACTS 

A. Procedural Facts 

The complaint in this action was filed on June 2,2006, and alleges nine counts against 

various defendants. Four of those nine counts apply to Moving Defendants: (1) Count One - 

~ e ~ l i ~ e n c e ~ ;  (2) Count Two - Strict Liability; (3) Count Three -Misrepresentation; and (4) Count 

Four - BatteryICivil Conspiracy1 Fraudulent Concealment. 

By making this motion, Moving Defendants do not admit that the decedents of the Wrongful 
Death Plaintiffs had any injury or disease, or that decedents or Wrongful Death Plaintiffs suffered any 
damage, caused by asbestos exposure. However, for the purposes of this motion and for that purpose 
only, Moving Defendants will assume, without dispute, that the decedents of the Wrongful Death did in 
fact have an injury or disease or that defendants or Wrongful Death Plaintiffs suffered damage, caused by 
asbestos exposure as alleged by Wrongful Death Plaintiffs. 

3 Count Nine appears to be a similar count for negligence. As such, the arguments addressed to 
Count One shall also apply to Count Nine. 
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B. 

Latest Date of Undisputed Objective Medical Proof of Injury 9/28/01" 

Complaint Should Have Been Filed On Or Before 9/28/03 

Date of Death 6/13/04 

Complaint Filed On 6/2/06 

Stoor was allegedly exposed to asbestos containing products manufactured by defendants, 

including Moving Defendants, from 1958 through 1992 through l i s  employment at the FMC plant 

in Pocatello, Idaho. (Stoor Undisputed Facts Nos. 1 ,3  and 4.) 

On 08/24/91, Stoor had a radiograph taken of his lungs which, when read by Dr. 

Alvirr Schonfeld on 09/24/01, revealed that Stoor had pleural abnormalities consistent with 

pneumoconiosis (one form of which is asbestosis) and pleural thickening of the chest wall. 

(Stoor Undisputed Fact No. 4.) The 09/24/01 reading of Stoor's 08/24/91 chest x-ray was relied 

upon by Stoor and his present attorney, G. Patterson Keal~ey ("Keahey"), to support three separate 

personal injury claims filed by Stoor against various manufacturers of asbestos containing products 

(other than defendants in this lawsuit) alleging Stoor's injury and damage from exposure to 

asbestos. In each of those claims, Stoor admitted that he was diagnosed with an asbestos-related 

disease as of the year 2001. (Stoor Undisputed Fact Nos. 3 ,4  and 7.) In deposition testimony and 

discovery responses given in this case, Stoor, through his heirs, also admitted that his own 

4 In order to give Stoor the benefit of the doubt, Moving Defendants rely on this date only to 
establish that, even using the latest possible date for objective manifestation of injury, Stoor's claims are 
barred. The correct date to use in this statute of limitations analysis based on case and statutory authority 
is August 24, 1991. This same precaution is taken with each of the Wrongful Death Plaintiffs, giving 
each of them the benefit of the doubt. 
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doctor, Dr. Carl Varice, diagnosed Stoor with an asbestos-related disease on 09/28/01. (Stoor 

Undisputed Fact Nos. 5 and 8.) 

On 1211 1/01, before his death, Stoor filed an Idaho Worker's Conlpensation Claim, stating 

that he had been diagnosed with asbestosis as a result of exposure to asbestos-co~itaining products 
J 

while working as a millwright at the FMC plant in Pocatello, Idaho in November 2001. (Stoor 

Undisputed Fact No. 6.) Stoor died on 06/13/04. (Stoor Undisputed Fact No. 2.) 

This lawsuit against Moving Defendants was not filed until 6/2/06. (Stoor Undisputed Fact 

No. 11, almost five years afier diagnosis of Stoor's asbestos-related disease (09/25/01) and almost 

fifieen years after first objective medical proof of Stoor's injury caused by asbestos exposuse 

(0812419 1). 

C. Undisputed Facts regarding Robert Branch Jr. 

Latest Date of Undisputed Objective Medical Proof of Injury 7/1/03 

Complaint Should Have Been Filed On Or Before 7/1/05 

Date of Death 711 1/05 

Complaint Filed On 6/2/06 

Branch was allegedly exposed to asbestos containing products manufactured by 

defendants, including Moving Defendants, from 1955 through 1989 through his employment at the 

FMC plant in Pocatello, Idaho. (Branch Undisputed Fact Nos. 1 and 3.) On 0511 1/03, Branch was 

seen in the emergency room at Portneuf Medical Center in Pocatello, Idaho, where he reported a 

past medical history of, inter nlia, asbestos exposure from working at the FMC plant. (Branch 

Undisputed Fact No. 4.) On 07/01/03, a chest radiograph was taken of Branch at Cottonwood 

Hospital Medical Center in Murray, Utah, which, when read on that date by a medical 
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doctor, Steven Sousa, M.D, revealed that Branch suffered from chronic interstitial disease 

(one form of which is asbestosis). (Branch Undisputed Fact No. 5.) A later ILO '%-reading'kf 

- the same 07/01/03 chest radiograph of Branch by Dr. Alvin Schonfeld established that there were 

pleural abnormalities consistent with pneumoconiosis (one form of which is asbestosis) and that 

pleural plaques (evidence of asbestos exposure) were present. (Branch Undisputed Fact No. 6.) 

Branch died on 071 1 1/05. (Branch Undisputed Fact No. 2.) 

This lawsuit against these Moving Defendants was not filed until 06/02/06 (Branch 

Undisputed Fact No. I), almost three years after first objective medical proof of Branch's injury 

caused by exposure to asbestos (07/01/03). 

D. Material Undisputed Facts Regarding Frasure 

Latest Date of Undisputed Objective Medical Proof of Injury 8/24/00 or 08/25/00 

Complaint Should Have Filed On Or  Before 

Date of Death 

Complaint Filed On 6/2/06 

Frasure was exposed to asbestos containing products allegedly manufactured by 

defendants, including Moving Defendants, from 1953 through 1988 through his employment at the 

FMC Plant in Pocatello, Idaho. (Frasure Undisputed Fact Nos. 1 and 3.) On 08/24/00, Frasure 

was taken to the LDS Hospital for an emergent consultation for cardiac arrest. A. chest 

radiograph was taken of Frasure on 08/24/00, which when read by a medical doctor, James 

Pearl, M.D., revealed that: "Frasure] does have pleural plaques suggesting asbestos 

disease." (Frasure Undisputed Fact No. 4.) On 08/25/00, another chest radiograph was taken 

of Frasure a t  the same LDS Hospital. In reading this chest x-ray, Dr. R. Thomas Bonk 
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confirmed LLbilateral calcified pleural plaque consistent with asbestos exposure . . .." (Frasure 

Undisputed Fact No. S .) Approximately six years before Frasure's death, Frasure began suffering 

fronl kidney problems. (Frasure Undisputed Fact No. 6.) Frasure died on 02/17/06. (Frasure 

Undisputed Fact No. 2.) 

This lawsuit against Moving Defendants was not filed until 06/02/06 (Frasure Undisputed 

Fact No. I), almost six years after first objective medical proof of Frasure's injury caused by 

asbestos exposure (08124100 and 08/25/00). 

111. ARGUMENT 

A. Summary Jud~ment Standard 

Under Idaho Rule of Civil Procedure ("IRCP") 56, summary judgment is appropriate 

where the pleadings, depositions, and admissions on file, together with affidavits, if any, show 

that there is no genuine issue as to any material fact and that the moving party is entitled to 

judgment as a matter of law. Sewell v. Neilsen, Monroe, lizc., 109 Idaho 192, 706 P.2d 8 1 (Ct. 

App. 1985). When a summary judment motion is supported by depositions or affidavits, the 

adverse party "may not rest upon the mere allegations or denials of his pleadings, but his 

response must set forth specific facts showing that there is a genuine issue for trial." IRCP 56(e); 

Arnold v. Diet Center, Inc., 1 13 Idaho 58 1, 746 P.2d 1040 (Ct. App. 1987). If the adverse party 

does not so respond, summary judgment shall be entered against him. See IRCP 56. 

Even if the nonmoving party can establish disputed facts, this alone will not necessarily 

defeat summary judgment. If the nonmoving party has not established sufficient facts to make a 

prima facie case, summary judgment must be granted. A complete failure of proof concerning 

an essential element of the nonmoving party's case renders all other facts immaterial. Bntell v. 
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Beeh, 115 Idaho 101, 765 P.2d 126 (1988) (citing Celotex v. Cutren, 117 U.S. 317,322, 106 

li 

f q  B. Wrongful Death Plaintiffs' Negligence and Strict Products Liability Claims Are 

Idaho Code $5-219(4) provides that personal injury and wrongful death actions must be 

brought within two years of the date the cause of action  accrue^.^ The date by which a cause of 

action accrues under this statute in a personal injury case is the date objective medical proof 

establishes injury from exposure to asbestos. The date by which a cause of action accrues under 

this statute in a wronghl death case is the date of death. In wrongful death actions, however, the 

decedent's heirs must not only bring their claims within two years from the date of death, they 

must also satisfy the condition precedent that the decedent was entitled to pursue his claims had his 

death not occurred. If decedent's claims would have been barred by the statute of limitations prior 

to death, then decedent's heirs' claims are also barred for failure to satisfy the condition precedent 

rule, even if their wrongful death claims were filed within two years of the date of death. In other 

words, decedents' heirs may not "revive" their decedents' claims if the decedents' claims would 

have been barred at the time of their deaths. 

1. Personal Injury Causes Of Action Accrues When Objective Medical Proof 
Establishes Iniury. 

The Idaho Supreme Court has determined that, in asbestos personal injury cases, a cause of 

action accrues "on the date that the injury [first] became 'objectively ascertainable.' This means 

that the cause of action accrues when 'objective medical proof would support the existence of an 

5 Idaho Code $6-1403(3) also bars products liability claims not brought within two years from 
the time a cause of action accrues under Idaho Code $5-219(4). 
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actual injury."'Brennata v. Owens-Cbvni~zg fibe~dglas Corp. 134 Idaho 800, 801, 10 P.3d 749 

(2000), citing to Davis I?. Ahrun, 112 Idaho 703,735 P.2d 1014 (1987). This rule applies even 

though the plaintiff may not be aware of the actual injury or its cause. Id. 

In Brenptan, plaintiff argued that the cause of action did not accrue, and therefore the two 

year statute of limitations did not begin to run, until the existence of an asbestos-related injury 

was confirmed by a doctor. The Bre~znavz court rejected this argument. It held that, based on 

Davis, the rule to apply is not when a doctor confirms the existence of an injury or when plaintiff 

discovers the injury. Rather, the rule is that the cause of action accrues and the statute of 

limitation commences when objective medical proof would support the existence of an 

actual injury resulting from asbestos exposure. Id. Or, stated another way, the cause of 

action accrues when objective medical proof establishes that plaintiff has suffered "some 

damage," even though plaintiff may not have been aware of the damage. See Huwley v. Greefz 

117 Idaho 498, 788 P.2d 1321; Gvzggs v. Nash 116 Idaho 228, 775 P.2d 120 (1989). If a plaintiff 

fails to file suit within two years from the date of first objective medical proof of disease or 

injury, his claims are barred by the statute of limitations, Idaho Code 5 5-2 19(4). 

The Brennan Court found that the following facts may constitute "objective medical proof 

that would support the existence of an actual injury resulting from exposure to asbestos," thereby 

commencing the running of the statute of limitations: (1) an examination in order to detect 

asbestos-related diseases; (2) a chest x-ray which showed scarring of the lung of a kind that can 

be seen after asbestos exposure; (3) changes in the lung consistent with the type of injury and 

disease that can be seen after asbestos exposure; (4) presence of pleural plaques or scarring in the 
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lining of the lung which indicates asbestos exposure; or, (5) a recommendation for follow up 

evaluation. Id. at 801. 

2. The Statute of Limitations Is Not Tolled By The Discovery Rule . 
i * 

The statute of limitations in I.C. 5 5-2 19(4) is not tolled until the moment when a doctor 

tells a plaintiff that he may have injury caused by asbestos exposure or until the plaintiff may 

have discovered the injury himself. Idaho Code 5 5-2 19(4) expressly states that the discovery 

rule does not apply: "the limitation period shall not be extended by reason of any continuing 

consequences or damages resulting therefrom." See I.C. 5 5-2 19(4). In 1970, tlie Idaho 

legislature explicitly rejected the discovery rule by passage of an amendment to I.C. 3 5-219(4). 

Davis v. Moran, 1 12 Idaho 703,735 P.2d 1014 (1987). Since 1970, the Idaho Supreme Court 

has repeatedly and consistently held that the statute of limitations in I.C. 5 5-219(4) is not tolled 

by the discovery rule. See Twin Falls Clinic & Hosp. Bldg. Corp. v. Hamill 103 Idaho 19, 644 

P.2d 341 (1982); Masi v. Seale, 106 Idaho 561, 682 P.2d 102 (1984); Streib v. Veigef 109 Idaho 

174,706 P.2d 63 (1985); Hawley v. Green 117 Idaho 498, 503,788 P.2d 1321 (1990); Davis v. 

Moran, 1 12 Idaho 703,735 P.2d 1014 (1 987); and Brennan v. Owens-Corning Fibergtas Coup. 

134 Idaho 800, 801, 10 P.3d 749 (2000). 

In Davis, the case upon which the Brennan court relied, the plaintiff argued that damages 

must be objectively ascertainable to, or known by, the plaintiff in order to commence the running 

of the statute of limitations. However, the court disagreed, holding that such a rule "would 

amount to a discovery rule which our cases have expressly rejected in light of the legislature's 

explicit rejection of the discovery rule, I.C. 5 5-2 19(4)." Id. at 709. Thus whether or not a 
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plaintiff knows or has been informed of his injury is not relevant to a statute of limitations 

analysis under 1.C. 9 5-219(4). 

3. Wrongful Death Plaintiffs' Claims Do Not Satisfy The Condition Precedent To 

In wrongful death claims, the two year statute of limitations contained in Idaho Code $5- 

2 19(4) commences running on the date of death. However, Idaho law is clear that, if the 

decedent could not have maintained the cause of action had death not occurred, then the 

decedent's heirs may not maintain a cause of action for wrongful death. See Beviln v. Yassar 

Farms 117 Idaho 1038, 793 P.2d 71 1 (1990). Thus, a condition precedent to pursuing a clail11 

for wrongful death is that the decedent must have been able to maintain a cause of action had he 

lived. In other words, Wrongful Death Plaintiffs may not "revive" decedents' negligence and 

strict products liability claims if the decedents' claims would have been barred by the statute of 

limitations, bad their deaths not ensued. 

The Idaho Supreme Court confirmed this rule in Bevar2 v. Vassav Farms 1 17 Idaho 1038, 

1039, 793 P.2d 71 1 (1990): "[ilt necessarily follows based on the well established law in this 

jurisdiction that if a defendant is not liable for injuries to the decedent had death not ensued, then 

there is no basis for recovery by the decedent's heirs." Bevan supra 117 Idaho at1041, 793 P.2d 

at 714, citing to Anderson v. Gailey 97 Idaho 813, 822, 555 P.2d 144, 153 (1976); Clark v. 

Foster 87 Idaho 134, 391 P.2d 853 (19064); Hooton v. City ofBurley 70 Idaho 369,219 P.2d 

651 (1950); Russell v. Cox 65 Idaho 534, 148 P.2d 221 (19441, Hegelson v. Powell 54 Idaho 667, 

34 P.2d 957 (1934); and Sprouse v. Magee 46 Idaho 622,269 P. 993 (1928). "[Wlhen the 

negligence of another causes a person's death, the decedent's heirs or personal representative 

may maintain an action for damages against the wrongdoer. However, an heir may only 
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recover for wrongful death if the decedent would have been able to recover," had death not 

ensued. Tzk~.pen v. Granieri 133 Idaho 244, 247,985 P.2d 669, 672 (1999) (emphasis added). 

Although the Idaho Supreme Court has unequivocally stated that the condition precedent 

rule applies to all wrongful death claims, it has not directly addressed the question of whether 

wrongful death heirs may maintain a wrongful death action when the decedent's action would 

have been barred prior to death by the statute of limitations. However, the U.S. District Court 

for the District of Idaho, applying Idaho law in an asbestos wrongful death case, bas held that the 

condition precedent rule applies in the statute of limitations context. See Adams v At-mstrong 

WorldIrzd., Inc., 596 F.Supp. 1407 (D. Idaho 1984) a f d  inpart, rev'd on otlzer grounds 773 

F.2d 248 (9"' Cir. 1985) on remand to 664 F.Supp. 463 (D. Idaho 1987) r e v 2  on other grounds 

847 F.2d 589 (9th Cir. 1988). 

In the first opinion arising from Adams, the district court in Idaho stated: 

"The Idaho Supreme Court has never specifically addressed the question of 
whether the heirs may maintain a wrongful death action if the deceased, at the 
date of his death, would have been barred by the statute of limitations. This 
Court finds that, if faced with the question, the Idaho court would apply the 
condition precedent rule to the statute of limitations situation, as it has done 
in situations involving contributory or comparative negligence." 

Adams, supra, 596 F.Supp. at1414. [Emphasis added] 

Following this decision, plaintiffs appealed. In that appeal, the Ninth Circuit attempted to 

certify two questions to the Idaho Supreme Court: (1) Did the discovery rule apply to asbestos 

 case^?^; and (2) Did Idaho's condition precedent rule apply in the statute of limitations context? 

This issue was resolved in Brennan v. Owens-Corning Fiberglas Corp 134 Idaho 800, 10 P.3d 
749 (2000), applying Davis v. Moran 1 12 Idaho 703,735 P.2d 10 14 (1 987), and as analyzed in 
Subsection 1 supra. 
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ktm v. Arnzstmng Worldlnd., Inc., 773 F.2d 248, 250 (9"' Cir. 1985). The Idaho Supreme 

Court rejected certification of these questions, stating that its prior decisions "'are sufficient to 

give guidance for the determination of the Idaho law involved in this action . . . ." See, Adurns v. 

Arnzstroag World hi%, Pnc., 664 F.Supp. 463,464 (D. Idaho 1987). In an unpublished opinion, 

the Ninth Circuit then affirmed the rulings of the district court (including tlie holding on the 

issue of condition precedent), but remanded the matter to determine the constitutionality of the 

statute of limitations. Id. Thus, the original decision in these Adams cases concerning the 

applicability of the condition precedent rule in the statute of limitation context stands. The rule 

in Idaho remains: a decedent: must have had a valid cause of action on the date of death (not 

barred by any applicable statute of limitations) in order for the decedent's heirs to recover on 

their wrongful death ~ l a i r n s . ~  

Other jurisdictions which have addressed this issue in the statute of limitations context 

have applied the condition precedent rule to bar wrongfbl death claims where the deceased was 

himself barred from bringing an action prior to death by the statute of limitations. See 

MeDaniel v. Johns-Manvzlle Sales Gorp. 542 F.Supp. 716 (N.D. 111. 1982); Brubaker v. 

The court in Adclms was persuaded in part by the long history of Idaho cases holding 
that Idaho's wrongful death statute, I.C. 3 5-3 1 1, is based on Lord Campbell's Act, 9 and 10 Vict., ch. 93 
(1 846) ("Lord Campbell's Act"). Lord Campbell's Act provided, in pertinent part: 

"[tlhat whensoever the death of a person shall be caused by the wrongful act, neglect, 
or default, and the act, neglect, or default is such as would (if death had not ensued) 
have entitled the party injured to maintain an action and recover damages in 
respect thereof.. ." Adams, supra, 596 F.Supp at 1413, n. 2. [Emphasis added]. See, also, 
Russell v. Cox, 65 Idaho 534, 148 P.2d 221 (1944); Hegelson v. Powell, 54 Idaho 667, 34 
P.2d 957 (1934); Sprouse v. Magee 46 Idaho 622,269 P. 993 (1928) (cases which 
confirm that the wrongful death statute is based upon Lord Campbell's Act). 
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497 (1977); and Mason v. Gerin Corp. 23 1 Kan. 71 8, 647 P.2d 1340 (1982). 

It is anticipated that Plaintiffs will argue that Clzapman v. Cardiac Pacemakers, Inc. 105 

Idaho 785,673 P.2d 385 (1983) controls. That case held that the statute of limitations for a 

wrongful death action commences upon the date of death. However, as discussed by the court 

in Adams, Chapman did not address the condition precedent rule because there was no objective 

ascertainable injury until decedent's pacemaker failed, just one month prior to the date of death. 

Adams, supra, 596 F.Supp. at 141 4. In other words, there was no need for the court in Chapnzan 

to consider the applicability of the condition precedent rule because in that case the decedent 

died only one month after his personal injury cause of action accrued, well within the two year 

statute of limitations. Ln short, Chaprnan was a statute of limitations case and not a condition 

precedent case. Here, objective ascertainable injury occurred more than two years prior to the 

dates of deaths of Stoor, Branch and Frasure. As such, the statute of limitations had run on 

decedents' personal injury claims prior to their dates of death (and well before the filing of the 

complaint in this case) and, therefore, the Wrongfbl Death Plaintiffs' claims are barred for 

failure to satisfy the condition precedent rule. 

4. Objective Medical Proof Establishes that the Decedents Suffered Injury More Than 
Two Years from The Dates of Death and Therefore Wrongful Death Plaintiffs' 
Claims are Barred by the Condition Precedent Rule. 

The undisputed facts establish without question that objective medical proof existed that 

the decedents of each of the Wrongful Death Plaintiffs suffered Erom asbestos-related injuries 

In adopting the condition precedent rule in Idaho, Idaho courts have construed I.C. 3 5-  
3 11 as if the quoted language of Lord Campbell's Act was written directly into the statute. Id. 
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more than two years prior to the dates of their deaths. Since none of the decedents filed personal 

injury suits against Moving Defendants prior to their deaths, their negligence and strict products 

liability causes of action were time-barred before they died. 

a. Stoov 

Stoor admits, and the medical and claim records establish, that Stoor was diagnosed 

with an asbestos-related disease on or before 09/28/01. (Stoor Undisputed Fact Nos. 3-8 and 

10.) However, even before that date, an 08/24/91 chest radiograph taken of Stoor contained 

objective medical proof of changes in Stoor's lungs consistent with the type of injury and 

disease that can be seen after asbestos exposure. The fact that, in 1991, a doctor or other 

health care professional did not conclude from the radiograph that there was asbestos-related 

injury does not change the fact that objective medical proof existed in 1991 that Stoor had 

suffered "some damage" as a result of his exposure to asbestos. As a matter of law, therefore, 

the statute of limitations on Stoor's personal injury claim commenced on 08/24/91. Since Stoor 

did not file his personal injury complaint by 08/24/93, his negligence and strict liability claims 

were barred long before his death (06/13/04), and since Wrongful Death Plaintiffs did not file 

their complaint until 06/02/06, more than eleven years after Stoor's personal injury claims were 

time barred, the Wrongful Death Plaintiffs' negligence and strict products liability claims are 

barred by the condition precedent rule.8 

I// 

"ven if, for argument's sake, Moving Defendants give Stoor the benefit of the doubt and 
assume for the sake of this motion only, that the statute of limitations did not commence until Stoor was 
"diagnosed" with an asbestos related disease on 09/28/01 - which is contrary to statutory and case law, 
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6. Brcz~ch 

Similar to Stoor, Brancli also had a chest radiogaph taken which revealed changes in his 

lungs consistent with the type of injury and disease that can be seen after asbestos exposure. 

=-% (Branch Undisputed Fact Nos. 4, 5 and 6.) This radiograph was taken on 07/01/03. Id. Since 
*- 

Branch did not file a personal injury complaint relating to an asbestos-related injury on or before 

07/01/05, within two years &om the date of objective medical proof of injury, his personal injury 

claims were barred by the statute of limitations before his death on 0711 1/05. (Branch 

Undisputed Fact No. 2.) For that same reason, the negligence and strict products liability claims 

of the Wrongful Death Plaintiffs are barred for failure to satisfy the condition precedent rule. 

c. Frasure 

As early as 8/24/00, Frasure's medical records established that there were pleural 

plaques present suggesting asbestos disease. (Frasure Undisputed Fact No. 4.) Thus, to have 

any actionable claim before his death, Frasure must have filed suit no later than 08/24/02. 

Frasure died on 02/17/06 without having filed any suit. (Frasure Undisputed Fact No. 2.) At that 

time, his negligence and strict products liability claims were barred by the applicable statute of 

limitations. Because neither Frasure nor his heirs filed the complaint in this suit on or before 

Frasure7s death, the negligence and strict products liability claims of the Wrongful Death 

Plaintiffs are also barred by the condition precedent rule. 

//I 

//I 

Stoor's personal injury claims would still have been time barred, and Wrongful Death Plaintiffs' claims 
would still be barred for failure to satis% a condition precedent to recovery. 

I/ gb 
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C. 

Count Three of Plaintiffs' Complaint appears to allege some form of misrepresentation 

but the allegations are not specific as to the legal basis for the claims. Three different legal 

causes of action may potentially arise &om the allegations contained in this count: (1) negligent 

misrepresentation; (2) misrepresentation which supports a claim for strict products liability 

based on Restatement Torts (Second) 5 402B; and, (3) li-audulent misrepresentation. 

1. Idaho Does Not Reco,gnize A Cause Of Action For Negligent Misrepresentation 
Outside The Context of Claims Against Accountants. 

Idaho does not recognize a claim for negligent misrepresentation outside the context of 

claims against accountants. Duffin v. Idaho Crop Improvement ifss'n, 126 Idaho 1002, 895 P.2d 

1195, 1203 (1995). In DuSJin, the Idaho Supreme Court stated as follows: "we expressly hold 

that, except in the narrow confines of a professional relationship involving an accountant, the tort 

of negligent misrepresentation is not recognized in Idaho." Duffin, supra, 895 P.2d at 1203. S'ee 

also I?zterrrzountcrzn Const, IEC. V. City ofAmmon, 841 P.2d 1082, 1084 (Idalio 1992); Grcrefe v. 

Vaughn, 132 Idaho 349, 972 P.2d 3 17, 3 19 (Idaho App. 1999); Gerstein v. Micron Technology, 

Civ. No. 89-1262,1993 WL 73503 1, "2 (D. Idaho Jan. 9, 1993). Because Moving Defendants 

never acted as an accountant for any of the Wrongful Death Plaintiffs or their decedents, the 

Wrongful Death Plaintiffs' claims for negligent misrepresentation fail as a matter of law. 

2. In Idaho, There is No Claim for Strict Liability Based on Misrepresentation 
Pursuant To Section 402B of the Restatement (Second) of Torts 

Section 402 of the Restatement (Second) of Torts addresses the law surrounding strict 

liability based on misrepresentation. However, Idaho has never adopted 9 402B. While Idaho 

has recognized a strict products liability claim based on Restatement i j  402A, the adoption of 5 
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402A does not equate to the other Restatement sections. See, Shields v. Mortor-z Cl~emieal Co, 95 

Idaho 674, 5 18 P.2d 857 (1 974) (adopting fj 402A without adopting all of the comments thereto); 

Toner v. Leclerle Laboratories 1 12 Idaho 328, 732 P.2d 297 (1 987) (adopting comment k to tj 
r 

\ @ 

402A and noting that each court must decide the applicability of c o m e n t  k on a case by case 

basis and only after taking evidence related to the various factors.) 

Idaho case law has clearly held that the Restatement does not become Idaho law unless or 

until it has been formally adopted by the Idaho Supreme Court. See Arnbrose v. Buhl Joint 

School Dist. No 412,126 Idaho 581,586,887 P. 2d 1088, 1093 (Ct. App. 1994); Boise Car & 

TruckRentcrl Go. v. Waco, Inc., 108 Idaho 780, 785,702 P. 2d 818, 821 (1985). "Rather than 

categorically adopting an entire chapter of the Restatement, this Court has consistently displayed 

its preference for selectively examining various sections and comments from the Restatement, 

and thereafter adopting, citing favorably, or rejecting the provision, as the occasion warrants." 

Diarno~zd v. Farmers Group, Inc., 1 19 Idaho 146, 149, 804 P.2d 3 19, 322 (1990). See also, Doe 

v. Cutter Biological, a Div. ofMiles, Inc., 852 F.Supp. 909, 91 1 p. n. 3 (D.Idaho 1994), Peterson 

v. Idaho First Nat. Bank 117 Idaho 724,791 P.2d 1303 (Idaho 1990), and Idaho Bank & Trust v. 

First Baneor-, 115 Idaho 1082, 1084, 772 P.2d 720,722 (1989) (The court refused to adopt the 

Restatement standard regarding liability of a professional for negligent misrepresentation.) 

Since the Idaho Supreme Court has never examined or adopted 9 402B, 9 402B is not the 

law of Idaho. To date, Idaho has only adopted as law one products liability Restatement 9 402A. 

The Court's adoption of 9 402A, together with its explicit repudiation of the Restatement 

misrepresentation standard regarding liability of a professional for negligent misrepresentation 

(Idaho Bank & Trust v. First Bancorp 1125 Idaho 1082, 772 P.2d 720 (1989) and its explicit 
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rejection of negligent misrepresentation as a viable clairn except in the public accountmt context, 

strongly suggest that the Idaho Supreme Court would similarly reject a misrepresentation claim 

c"r 
based on Restatement tj 402B in the product liability context. As such, to the extent Plaintiffs 

n 

have intended to allege a claim of strict products liability based on misrepresentation under 

Restatement of Torts (Second) § 40213, such claim Sails as a matter of law. 

However, even if the Idaho Supreme Court were to recognize a claim of strict liability 

based on misrepresentation under Restatement of Torts (Second) 3 402B, such a claim would 

still be nothing more than a products liability claim under Idaho's Products Liability Act, and 

would still be barred by the two year statute of limitations set forth in Idaho Code $9 5-219(4) 

and 6-1403(3 j. See Section B supra. 

3. Plaintiffs Have Not And Cannot Plead Fraudulent Misrepresentation With Any 
Particularity. 

Pursuant to Idaho Rule of Civil Procedure 9(b), Plaintiffs are required to plead fraud and 

misrepresentation with particularity. "[Tlhe circumstances constituting fraud . . . shall be stated 

with particularity." IRCP 9(b). 

The prima facie case of fraud consists of  (1) a representation; (2) its falsity; (3) its 

materiality; (4) the speaker's knowledge of its fBlsity or ignorance of its tmth; (5) his intent that it 

should be acted on by the person and in the manner reasonably contemplated; (6) the hearer's 

ignorance of its falsity; (7) his reliance on the truth; (8) his right to rely thereon; and (9) his 

consequent and proximate injury. Samuel v. Hepwortlz, Nungester & Lezamiz, Inc., 134 Idaho 

84, 89, 996 P.2d 303, 308 (2000). Idaho law requires specific factual allegations that correspond 

to each element of the cause of action. Dengler v. Hazel Blessinger Family Trust, 141 Idaho 

123, 106 P.3d 449 (2005). In Dengler, the Idaho Supreme Court held that "general averments 
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directed at fraud" were insufficient to fuIfiEl the specificity requirements of Rule 9(b). On that 

ground alone, the court granted defendant's motion for s u m a r y  judment as to plaintifFs claim 

for fraud. DengZer, supra, 14 1 Idaho at 127, 106 P.3d at 453. 

The facts in the instant case are similar to those in Dengler. Here, the Wrongful Death 

Plaintiffs made the same conclusory misrepresentation allegations against each of the 65 

defendants, including Moving Defendants. There are no allegations which state that any specific 

representation was made by Moving Defendants to any of the Wrongf~~l Death Plaintiffs or their 

decedents Stoor, Branch and Frasure, much less that such representations were false. Plaintiffs 

simply refer to an endless field of "medical and scientific data, literature and test reports 

containing information and statements regarding the risks of asbestosis . . .." (Complaint, $/ 98(a) 

and (b)); that moving defendants "affirmatively misrepresented . . . in advertising, labels and 

otherwise, that the asbestos containing products . . . were safe in their ordinary and foreseeable 

use." (Complaint, fi 74(e)); and that Defendants "by placing [asbestos-containing products] on 

the market, represented that they would safely do the job for which they were intended . . ." 

(Complaint, 7 82). These allegations are nothing more than general averments which fail to 

articulate any particular representations made by Moving Defendants to the Wrongful Death 

Plaintiffs or their decedents; or that such particular representations were false or material; or, that 

the Wrongful Death Plaintiffs or their decedents relied on any particular representations made to 

them by Moving Defendants. Such general averments are insufficient and therefore fail to state a 

claim for fraud against Moving Defendants. To the extent Plaintiffs intended to allege fraudulent 

misrepresentation claims in Count Three, those claims fail as a matter of law 
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D. PlaintiffsTount Four Claims Fail As A Matter Of Law. 

Several of the allegations in tliis count do not apply to the moving defendaiits based on 

the allegations in the ~ o m p l a i n t . ~  Here, as with Count Three, it is almost impossible to determine 

precisely what claims Plaintiffs arc pursuing, However, to the extent Plaintiffs are alleging 

claims of battery and/or fraudulent concealment against Moving Defendants, such claims fail as 

a matter of law. 

1. Plaintiffs' Battery Claim Is Barred Bv the Statute of Limitations 

The statute of limitations for a cause of action for battery is two years. See Section 5- 

219(5). The statute commences when, as under a negligence claim, plaintiff suffers "some 

damage." Barzner v. Roman CathoEicDiocese ofBoise 128 Idaho 351, 913 P.2d 567 (1996). 

Here, as stated in Section B supra, the decedents of the Wrongful Death Plaintiffs (Stoor, Branch 

and Frasure) suffered "some damage" more than two years before they filed suit or died. As 

such, their battery claims are barred as a matter of law by the statute of limitations and the 

condition precedent rule for the same reasons their negligence and strict product liability claims 

are barred. 

9 Plaintiffs do not include Moving Defendants in their list of "Conspiracy Defendants." (See 
Complaint, 7 102) Thus, it appears that such a claim has not been brought against Moving Defendants. 
However, even if such a claim has been brought against Moving Defendants, such a claim fails as a 
matter of law. Civil conspiracy is not a claim for relief by itself. A civil wrong must have been 
committed as an objective of the conspiracy. McPheters v. Maile, 13 8 Idaho 39 1,395, 64 P.2ed 3 17, 32 1 
(2003); Argonaut Ins. Co. v. White, 86 Idaho 374,379,386 P.2d 964,966 (1963); and Dahlquist v. 
Mattson, 40 Idaho 378, 3 86-87,233 P. 883, 887 (1 925). Because the statute of limitations and/or 
substantive law bars each of Plaintiffs' claim, their claim for civil conspiracy against Moving Defendants 
fails as well. 
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2. Plaintiffs' Claim For Fraudulent Concealment Fails As A Matter of Law. 

h order to maintain a cause of action for fi-audulent concealment, Plaintiffs must 

establish that Moving Defendants were under a duty to disclose. Such a duty to disclose exists 

only when parties stand in a fiduciary or special relationship with one another. St. Alphonszts 

Regional Medeal Center v. Ki-ueger, 124 Idaho 501,86 1 P.2d 71 (1 992). Thus, Plaintiffs may 

only recover for fraudulent concealment if they can establish tliat the Moving Defendants stood 

in a fiduciary or special relationship with Plaintiffs or Plaintiffs' decedents. Under the 

undisputed facts in the record of this case, no such relationship existed. 

In the instant case, Moving Defendants are remote manufacturers of products which were 

allegedly supplied to Plaintiffs' decedents' employer, FMC, and installed or used at the 

decedents' worksite at the FMC plant in Pocatello, Idaho. The only connection betvveen 

Plaintiffs, Plaintiffs' decedents, and Moving Defendants is that Plaintiffs' decedents worked in 

an area that contained asbestos-containing products allegedly supplied by Moving Defendants 

and others. The Moving Defendants and Plaintiffs andlor Plaintiffs' decedents had no direct 

relationship at all, much less one that was special or fiduciary in nature. This remote connection 

that did exist is insufficient to trigger a duty to disclose. 

Although the Idaho courts have not specifically addressed whether a "manufacturer- 

consumer connection," such as the one alleged in this case, may constitute a "relationship" 

sufficient to trigger a duty to disclose, the cases in Idaho which liave recognized a duty to 

disclose are based on close and personal fiduciary relationships in which there is a greater duty 

of disclosure in a person who holds a position of trust. See, Jones v. Maestas 108 Idaho 69, 696 

P.2d 920 (1985) (duty to disclose arises out of fiduciary relationship betvveen real estate broker 
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and client); ZumwaZt v. Stephan, Batleisan & Siavin 113 Idaho 822, 748 P.2d 406 (1988) (duty to 

disclose arises out of fiduciary relationship between attorney and client); Betlzlahmy v. Beclittel 

91 Idaho 55,415 P.2d 698 (1966) (duty to disclose defects in newly constructed home arises out 

of special relationship between builder and purchaser of home). 

Other julrisdictions have addressed whetl~er a special or fiduciary relationship exists in the 

manufacturer-consumer context for claims of fraudulent concealment. These jurisdictions have 

held that no such relationship exists. In Buruzette v. Nicolet, Inc. 81 8 F.2d 1098 (4th Cir. 1986)' 

plaintiff Bunlette's fraudulent concealment claim was based on the argument that the defendant 

manufacturer failed to disclose to, or wanl, consumers and users of the hazards of exposure to its 

asbestos-containing products. In affirming the dismissal of Plaintiffs' fraudulent concealment 

cause of action, the Fourth Circuit stated: 

North Carolina has never recognized a cause of action for fraudulent concealment 
in the absence of a relationship of trust or confidence created by a fiduciary, 
contractual or other similar relationship which imposes upon the defendant a " 
duty to speak" to the plaintiff We see no error in the court's conclusion that 
North Carolina would not recognize a relationship of trust or confidence in the 
context advocated by Bunlette. Id. at 1 101. 

Likewise, in W'nterhozkse v. R.J. Reynolds Tobacco Co. 270 F.Supp.2d 278 (Dist. Md 

2003), plaintiffs argued that defendant cigarette manufacturers owed them, as consumers of 

defendants' cigarette products, a duty to disclose. The court rejected plaintiffs argument and 

held that the relationship between the manufacturer and consumer did not create a special 

relationship that gave rise to a duty to speak: "[t] he fact that these manufacturers made 

cigarettes, as opposed to some other product, does not show that they played a fiduciary role in 

[plaintiffs] life and thus entered into a special and confidential relationship with him." Id. at 
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685. Based on this conclusion, the court in Wlitevhouse granted defendant's motion for s u m q  

judgment on the frat~dulent concealrrlerlt claim. 

J Similarly, here, the fact that Moving Defendants manufactured a pl-oduct with which 

PlaintiffsYecedents may have come into contact does not give rise to a special or fiduciary 

relationship with Plaintiffs. Because Idaho has never recognized a claim for fraudulent 

concealnient where a special and fiduciary relationship did not exist, and because the cases from 

other jurisdictions hold that no such relationship exists in the manufacturer-consumer context, 

any claims by Wrongful Death Plaintiffs against Moving Defendants based on fraudulent 

concealment fail as a matter of law.'' 

IV. CONCLUSION 

For the reasons set forth herein: 

1. The claims of the Wrongful Death Plaintiffs set forth in Counts One, Two and 

Nine for negligence and strict products liability against Moving Defendants are barred by failure 

to satisfy the condition precedent rule, since the claims of Stoor, Branch and Frasure were time 

barred by the two-year statute of limitations in Idaho Code $8 5-219(4) and 6-1403(3) before 

their deaths occurred; 

2. Any claims of the Wrongful Death Plaintiffs in Counts Three and Four for fraud 

or fraudulent concealment against Moving Defendants are barred for failure to plead fraud with 

particularity pursuant to Idaho Rule of Civil Procedure 9(b); 

lo To the extent the claims alleged by Plaintiffs in Count Four are intended to allege fraud, they 
are non-specific and only general averments as to Moving Defendants and fail for the same reasons 
Plaintiffs' Count Three Misrepresentation claims fail. (See Section C(3), supra.) 
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3. Any claims ~FWrongfuI Death Plaintiffs in Count Three for misl-epresentation 

against Moving Defendants are barred becarlse Idaho law does not recognize such claims and 

therefore they fail to state a claim on which relief may be granted; 

4. Any claims of the Wrongful Death Plaintiffs in Count Four for battery against 

Moving Defendants are barred by the two-year statute of limitations in Idaho Code 5-2 19(5), 

and failure to satisfy the condition precedent rule; and 

5. Any claims of Wrongful Death Plaintiffs in Count Four for fraudulent 

concealment against Moving Defendants are barred for failure to state a claim upon which relief 

may be granted due to lack of any fiduciary or special relationship. 

There being no dispute of any facts material to the issues raised by this motion, Moving 

Defendants are entitled to entry of summary judgment on all of Wrongful Death Plaintiffs' 

claims against them as a matter of law. 

DATED this day of November, 2007. 

~ h r i s t z h e r  C. Burke 
Attorneys for CBS Corporation, a Delaware 
corporation, f/Ma Viacom Inc., successor by merger 
to CBS Corporation, a Pennsylvania corporation, 
f/Wa Westinghouse Electric Corporation and 
Ingersoll-Rand Corporation 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the day of November, 2007, a true and correct copy 
of the within and foregoing instmment was sewed upon: 

daho Falls, ID 83403-1656 

U.S. Mail 
Facsimile (208) 522-8547 
Hand Delivery 
Overnight Delivery 
Ernail 

(205) 871-0801 
ne Independence Plaza, Suite 6 12 
irmingham, AL 35209 Overnight Delivery 

Rupert, ID 83350 

Overnight Delivery 
ocatello, ID 83204-099 1 

Attorney for Owens-Illinois Inc. 
Jackson Schmidt 
Pepple Johnson Cantu & Schmidt, PLLC 
12 18 Third Avenue, Suite 1900 
Seattle, WA 98101-305 1 

I Attorney for Owens-Illinois Inc. 

u U.S. Mail 
Facsimile (206) 625-1 627 
Hand Delivery 
Overnight Delivery 

rn Email 

1 Attorney for Advanced Industrial Supply Inc. 

W. Marcus Nye 
Racine Olson Nye Budge & Bailey, Chtd. 
201 E. Center 
P.O. Box 1391 
Pocatello, ID 83204-1 39 1 
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Attorney for Could Incorporated and Goulds Pumps 
Trading Corp. 
David H. Maguire andlor David R. Kress 
Maguire & Kress 
14 14 E. Center 
P.O. Box 4758 
Pocatello, ID 83205-4758 

U.S. Mail 
Facsimile (208) 
Hand Delivery 
Overnight Delivery 

rn Email 

P.O. Box 1009 

I Attorneys for Garlock Incolporated, Anchor Packing I 1 
Company 
Murray J.("Jirnn) Sorensen 
Blaser Sorensen & Hansen 
285 NW Main 
P.O. Box 104'7 
Blackfoot, ID 8322 1 

U.S. Mail 
Facsimile (208) 785-7080 
Hand Delivery 
Overnight Delivery 

rn Email 

Attorneys for Steel West Inc. 
L. Charles Johnson I11 
Attorney at Law 
419 W. Benton 
P.O. Box 1725 
Pocatello, ID 83204 

Attorneys for Eaton Electrical Inc. (UMa Cutler- 
Hammer Inc.). 

U.S. Mail 
Facsimile (208) 232-9 16 1 
Hand Delivery 
Overnight Delivery 

rn Email 

Attorneys for Crown Cork & Seal Company, Inc. 
Howard D. Burnett 
Hawley Troxell Ennis & Hawley LLP 
333 South Main Street 
P.O. Box 100 
Pocatello, ID 83204 
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Gary T. Dance andlor Lee Radford 
andfor Benjamin C. Ritchie 
Moffatt, Thomas, Barrett, Rock & Fields Chtd. 
41 2 West Center 
P.O. Box 817 
Pocatello, ID 83204 

Attomeys for Defendants FMC Corporation, Henry 
Vogt Machine Co., and Warren Pumps, Inc. 
Donald F. Carey and/or Carole I. Wesenberg - 
Robert D. Williams 
Quane Smith LLP 
2325 West Broadway, Suite B 
Idaho Falls, ID 83402-2913 

Attorneys for Defendants Reliance Electric Company 
and Rockwell Automation, Inc. 
A. Bruce Larson 
155 S. 2nd 
P.O. Box 6369 
Pocatello, ID 83205-6369 

Attorneys for P & H Cranes, alMa Hamishcchfegor 
Corporation, Cleaver-Brooks, a Division of AQUA 
Chem. Inc. 
Gary L. Cooper and/or M. Anthony Sasser 
Cooper & Larsen, Chartered 
15 1 North 3rd Avenue, Suite 2 10 
P.O. Box 4229 
Pocatello, ID 83205-4229 

Attorneys for Defendants Paramount Supply Company, 
Zunl Industries, Inc., and Bullough Abatement, Inc. 
J. Kevin Murphy and/or Michael F. Skolnick 
Kipp and Christian, P.C. 
10 Exchange Place, 4th Floor 
SLC, UT 841 11 

Attonlevs for Defendant Bullough Abatement, Inc. 

Facsimile (208) 232-0150 
[7 Hand Delivery 

Overnight Deiivery 
Email 

U.S. Mail 
Facsimile (208) 529-0005 
Hand Delivery 
Overnight Delivery 

rn Email 

U.S. Mail 
Facsimile (208) 478-7602 
Hand Delivery 
Overnight Delivery 

rn Email 

U.S. Mail 
Facsimile (208) 235-1 182 
Hand Delivery 
Overnight Delivery 
Email 

U.S. Mail 
Facsimile (801) 359-9004 
Hand Delivery 
Overnight ~ e l i v e r ~  

rn Email 
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Steven V. R~LZO, PC 
Lincoln Place, Suite 350 
1620 SW Taylor Street Overnight Delivery 
Portland, OR 97205 

1 Attomeys for Defendants Pxamount Supply Company ( I 

70 South Main Street, Suitc 500 
alt Lake City, UT 84101 Overnight Delivery 

ttomeys for Defendant Union Pacific Railroad Co. 

Ovenlight Delivery 

/ Attorneys for Defendants NIBCO Inc. & Parker- I 1 

Attonleys for Defendants Alaskan 
Kelly-Moore Paint Company 
Brian Harper 
Attonley at Law 
161 5" Avenue, Suite 202 
P.O. Box 2838 
Twin Falls, ID 83303 

Hannifin 
C. Timothy Hopkins and/or Steven K. Brown 
Hopkins Roden Grockett Haisen & Hoopes 
P.O. Box 51219 
428 Park Avenue 
Idaho Falls, ID 83405-1219 

Copper Works 

[I] U.S. Mail 
[I] Facsimile 
[I] Hand Delivery 
[I] Ovenlight Delivery 
rn Email 

[I] U.S. Mail 
[I] Facsimile 
[I] Hand Delivery 
[I] Ovenlight Delivery 
rn Email 

Attorneys for Defendant Hill Brothers Chemical 
Company 
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Attonleys for Defendant Guard-Line, Inc. 
Michael W. Moore and/or Steven R. Kraft 
Moore & Baskin, LLP 
1001 W. Idaho, Suite 400 
P.O. Box 6756 
Boise, ID 83707 

[I] U.S. Mail 
[I] Facsimile (208) 336-703 1 

Hand Delivery 
[I] Overnight Delivery I 
rn Email 1 



Randall L. Schrnitz and/or Kelly Cameron 
Andior Randall L. S c h i t z  
Perkins Coie LLP 
25 1 East Front Street, Suite 400 
Boise, ID 83702-73 10 

Attorneys for Defendants Crane Company and 
Honewell Cornoration 
Dan Trocchio 
Kirkpatrick Lockhart Nicholson Graham LLP 
Henry Mr. Oliver Building 
535 Smithfield Street 
Pittsburgh, PA 1521 1-23 12 

[I] U.S. Mail I 
[I] Facsimile (208) 343-3232 
[I] Hand Delivery 
[I] Overnight Delivery 

Email 

[I] U.S. Mail 
[I] Facsimile 
[I] Hand Delivery 
[I] Overnight Delivery 

Email 

Christopher C. Burke 
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Chistopher C. Burke, ISB No. 2098 
Jennifer S. Dempsey, ISB No, 7603 
GREENER BURKE S F I O E M A ~ R  P.A. 

950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 3 19-2600 
Facsimile: (208) 3 19-2601 

1 

T i  Email: cbuvke@greeneriaw. corn 
n l 

x Attorneys for CBS Corporation, a Delaware 
corporation, f/Wa Viacom Inc., successor by merger 
to CBS Corporation, a Pennsylvania corporation, 
f/Ma Westinghouse Electric Corporation and 
Ingersoll-Rand Corporation 

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 

MILDRED CASTORENA, Individually and as 
Spouse and Personal Representative of the 
Estate of TED CASTORENA; ALENE 
STOOR, Individually and as Spouse and 
Personal Representative of the Estate of JOHN 
D. STOOR; STEPHANIE BRANCH, 
Individually and as Personal Representative of 
the Estate of ROBERT BRANCH, JR.; 
ROBERT L. HRONEK; MARLENE KISLING, 
Individually and as Personal Representative of 
the Estate of WILLIAM D. FRASURE; 
NORMAN L. DAY, 

Plaintiffs, 

GENERAL ELECTRIC, et al., 
Defendants. 

Case No. CV-2006-2474-PI 

AFFIDAVIT OF CHNSTOPHER C. 
BUREX IN SUPPORT OF 
DEFENDANTS INGERSOLL-RAND 
AND WESTINGHOUSE'S MOTION 
FOR SUMMARY JUDGMENT 
AGAINST WRONGFUL DEATH 
PLA41NTIFFS 

STATE OFDAHO j 
:ss. 

County of Ada j 

I, Christopher C. Burke, being first duly sworn upon oath, state as follows: 
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1. I am one of the attorneys for GBS Corporation, a Delaware corporation, f1Wa 

Viacorn Inc., successor by merger to CBS Corporation, a Pemsylvania corporation, flMa 

Westinghouse Electric Corporation (collectively 'Vestinghouse") and hgersoll-Rand Corporation 
\ a + + ('%ingersoll-Rand'" (collectively referred to as "Moving Defendants"). I make this Affidavit based 

upon personal howledge in support of Moving Defendants' Motion for Summary Judgment 

against Elaine Stoor, individually and as spouse and personal representative of the estate of John 

D. Stoor ("Stoor"), Stephanie Branch, individually and as personal representative of the estate of 

Robert Branch, Jr. ("'Branch"), and Marlene Kisling, individually and as personal representative 

of the estate of William D. Frasure ("'Frasure") (collectively referred to as "Wrongful Death 

Plaintiffs"). 

2. Attached hereto as Exhibit "A" is a true and correct copy of excerpts from 

Plaintiff Stoor's Response to Defendants' Master Interrogatories and Request for Production of 

Documents ("Defendants' Master Discovery"), served by Plaintiffs upon defendants in this case. 

3. Attached hereto as Exhibit "B" is a true and correct copy of excerpts from 

Plaintiff Stoor's Supplemental Response to Defendants' Master Discovery ("Stoor's 

Supplemental Response"), served by Plaintiffs upon defendants in this case. 

4. Attached hereto as Exhibit "C" is a true and correct copy of a personal injury 

asbestos exposure claim filed by Plaintiff Stoor's attorney, G. Patterson Keahey ("Keahey"), on 

behalf of Stoor against the Manville Personal Injury Settlement Trust ("Manville Trust Claim"). 

The Manville Trust Claim was produced by Stoor in Plaintiff Stoor's Supplemental Response. 

5.  Attached hereto as Exhibit "D" is a true and correct copy of an asbestos exposure 

personal injury claim filed by Plaintiff Stoor's attorney, Keahey, on behalf of Stoor on 1011 0101, 
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against the H. K. Porter Trust ("H. K. Porter Trust Claim"'), together with an attached 09/28/01 

report of Dr. Alvin J. Schonfeld of a chest radiograph taken of Stoor on 08/24/91. The H. K. 

Porter Trust Claim, together with the attached 09/28/01 radiograph report of Dr. Schonfeld were 
,pi.. . i 

t produced by Stoor in Plaintiff Stoor's Supplemental Response. 

6. Attached hereto as Exhibit "E" is a true and correct copy of a 1211 1 101 Notice of 

Injury and Claim for Benefits filed by or on behalf of Stoor with the Idaho Industrial 

Commission ("Worker's Compensation Claim"). The Worker's Compensation Claim was 

prod~tced by Stoor in Plaisltiff Stoor's Supplemental Response. 

7. Attached hereto as Exhibit "FF"' is a true and correct copy o f a  06/26/03 asbestos 

personal injury claim filed by Plaintiff Stoor's attorney, Keahey, on behalf of Stoor against 

Combustion Engineering, Inc. ("C. E. Claim"). The C. E. Claim was produced by Plaintiff with 

Plaintiff Stoor's Supplemental Response. 

8. Attached hereto as Exhibit 'Ti" is a true and correct copy of excerpts of the 

transcript of the deposition of Gerri K. Trarnmel, taken in this case on June 2, 2007. 

9. Attached hereto as Exhibit "H" is a true and correct copy of excerpts of Plaintiff 

Branch's Response to Defendants' Master Discovesy, served by Plaintiffs upon defendants in 

this case. 

10. Attached hereto as Exhibit 'TI" is a true and correct copy of excerpts from Plaintiff 

Branch's Supplemental Response to Defendants' Master Discovery ("Branch's Supplemental 

Response"), served by Plaintiffs upon defendants in this case. 

11. Attached hereto as Exhibit "J" is a true and correct copy of a Plaintiff Branch's 

medical record issued by Portneuf Medical Center on 0511 1/03 ("Portneuf Medical Record"). 
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The Portneuf Medical Record was produced by Branch in Plaintiff Branch's Supplemental 

Response. 

G 12. Attached hereto as Exhibit "K" is a lnte and correct copy of excerpts of the 
1 7  

? transcript of the deposition of Louise Branch, taken in this case on 06/07/07. 

13. Attached hereto as Exhibit "L" is a true and correct copy of Plaintiff Brmch's 

Cottonwood Hospital Medical Center's radiograph record of 07/01/03 ("Cottonwood 

Radiograph"). The Cottonwood Radiograph was produced by Branch in Plaintiff Branch's 

Supplemental Response. 

14. Attached hereto as Exhibit "M" is a true and correct copy of Dr. Schonfeld's ILO 

"B-reading" dated 09/07/06 regarding Plaintiff Branch's Cottonwood Radiograph. Said ILO "B- 

reading" was produced by Branch in Plaintiff Branch's Supplemental Response. 

15. Attached hereto as Exhibit "N" is a true and correct copy of excerpts of Plaintiff 

Frasure's Response to Defendants' Master Discovery and attached death certificate, served by 

Plaintiffs upon defendants in this case. 

16. Attached hereto as Exhibit "0" is a true and correct copy of excerpts of the 

transcript of the deposition of Joyce Frasure, taken in this case on 06/08/07. 

17. Attached hereto as Exhibit "P" is a true and correct copy of excerpts from 

Plaintiff Frasure's Supplemental Response to Defendants' Master Discovery ("Frasure's 

Supplemental Response"), served by Plaintiffs upon defendants in this case. 

18. Attached hereto as Exhibit "Q" is a true and correct copy of an 08/24/00 

consultation report issued by Dr. Pearl regarding Plaintiff Frasure ("Pearl Consultation 
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Repod"). The Pearl Consultation Report was produced by Frasure in Plaintiff Frasure's 

Supplemental Response. 

19. Attached hereto as Exhibit "R" is a true and correct copy of an 08/25/00 x-ray 

report issued by Dr. Bonk's ("Dr. Bonk's x-ray report") regarding Plaintiff Frasure. Dr. Bonk's 

SUB SCRIBED AND SWORN 

Christopher C. Burke 

TO before me this day of November, 2007. 

l&&v public for Idaho 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the day of November, 2007, a true and correct copy 
of the within and foregoing instmment was served upon: 

Petersen Parkinson & Arnold, PLLC (208) 522-8547 
390 N. Capital Avenue 
P.O. Box 1645 Overnight Delivcry 
Idaho Falls, ID 83403-1656 

. Patterson Keahey, P.C. 
ne Independence Plaza, Suite 6 12 
inningham, AL 35209 

(208) 436-4774 

P.O. Box D 
Rupert, ID 83350 

Attorney for Rupert Iron Works, h c .  
Thomas J. Lyons 
Merrill & Merrill 
109 N. Arthur, 5th Floor 
P.O. Box 991 
Pocatello, ID 83204-0991 

/ Attorney for Advanced Industrial Supply Inc. 
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U.S. Mail 
Facsimile (208) 232-2499 
Hand Delivery 
Overnight Delivery 

[XI Email 

Attorney for Owens-lllinois Inc. 
Jackson Schmidt 
Pepple Johnson Cantu & Schmidt, PLLC 
121 8 Third Avenue, Suite 1900 
Seattle, WA 98101-3051 

Attorney for Owens-lllinois Inc. 

W. Marcus Nye 
Racine Olson Nye Budge & Bailey, Chtd. 
201 E. Center 
P.O. Box 1391 
Pocatello, ID 83204-1 391 

U.S. Mail 
Facsimile (206) 625-1627 
Hand Delivery 
Overnight Delivery 

[XI Email 

U.S. Mail 
Facsimile (208) 232-61 09 
Hand Delivery 
Overnight Delivery 

[XI Email 



Racine Olson Nye Budge & Bailey, Chtd. 
201 E. Center 

's P.O. Box 1391 Overnight Delivery 
'i\ 

Pocatello, ID 83204- 138 1 

Attorney for Could Incorporated and Coulds Pumps I 

(203) 232-5 18 1 
14 14 E. Center 
P.O. Box 4758 
Pocatello, ID 83205-4758 

(208) 344-7077 

P.O. Box 1009 
Boise, ID 83702 

1 Attorneys for Garlock Incorporated, Anchor Packing 1 

Attorneys for Steel West h e .  
L. Charles Johnson I11 
Attorney at Law 
419 W. Benton 
P.O. Box 1725 
Pocatello, ID 83204 

Company 
Murray J.("JimU) Sorensen 
Blaser Sorensen & Hansen 
285 NW Main 
P.O. Box 1047 
Blackfoot, ID 83221 

- 

[XI 

U.S. Mail 
Facsimile (208) 785-7080 
Hand Delivery 
Overnight Delivery 

[XI Email 

U.S. Mail 
Facsimile (208) 232-9161 
Hand Delivery 
Overnight Delivery 
Email 

/ Attorneys for Eaton Electrical Inc. (fMa Cutler- I 1 

Attorneys for Crown Cork & Seal Company, Inc. 
Howard D. Burnett 
Hawley Troxell Eimis & Hawley LLP 
333 South Main Street 
P.O. Box 100 
Pocatello, ID 83204 

/ Hammer Inc.). 
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U.S. Mail 
Facsimile (208) 233-1304 
Hand Delivery 
Overnight Delivery 

[XI Email 



Gary T. Dance andlor Lee Radford 
mdlor Benjamin C. Ritchie 
Moffatt, Thomas, Bawett, Rock & Fields Chtd. 
112 West Center 
P.O. Box 817 
Pocatello, ID 83204 

Attorneys for Defendants FMC Corporation, Henry 
Vogt Machine Co., and Warren Pumps, h c .  
Donald F. Carey and/or Carole I. Wesenberg 
Robert D. Williams 
quane Smith LLP 
2325 West Broadway, Suite B 
[daho Falls. ID 83402-291 3 

Attorneys for Dekndants Reliance Electric Company 
md Rockwell Automation. Inc. 
A. Bruce Larson 
155 S. 2nd 
P.O. Box 6369 
Pocatello, ID 83205-6369 

Attorneys for P & H Cranes, a/Ma Harnishcchfegor 
Corporation, Cleaver-Brooks, a Division of AQUA 
Chem, Inc. 
Gary L. Cooper and/or M. Anthony Sasser 
Cooper & Larsen, Chartered 
15 1 North 3rd Avenue, Suite 2 10 
P.O. Box 4229 
Pocatello, ID 83205-4229 

Attorneys for Defendants Paramount Supply Company, 
Zurn Industries, Inc., and Bullough Abatement, Inc. 
J. Kevin Murphy and/or Michael F. Skolnick 
Kipp and ~hristlan, P.C. 
10 Exchange Place, 4th Floor 
SLC, UT 841 11 

Attornevs for Defendant Bulloueh Abatement. Inc. 

US .  Mail 
Facsimile (208) 232-0150 
Hand Delivery 
Overnight Delivery 

[XI Email 

U.S. Mail 
Facsimile (208) 529-0005 
Hand Delivery 
Overnight Delivery 
Email 

U.S. Mail 
Facsimile (208) 478-7602 
Hand Delivery 
O~erni~ght Delivery - 

[XI Email 

U.S. Mail 
Facsimile (208) 235-1 182 
Hand Delivery 
Overnight Delivery 

[XI Email 

U.S. Mail 
Facsimile (801) 359-9004 
Hand Delivery 
Overnight Delivery 

[XI Email 
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Andrew Grade andlor M. Mattingly 
Steven V. Rizzo, PC 
Lincoln Place, Suite 350 
1620 SW Taylor Street 
Portland, OR 97205 

Overnight Delivery 
Ernail 

I I Attorneys for Defendants Paramount Supply Company I I 

Salt Lake City, UT 84101 Overnight Delivery 

Attorneys for Defendant Union Pacific Railroad Co. 

Donald J. Farley, Dana Herberholz, Kevin Scanlan 
Hall, Farley, Obenecht & Blanton, P.A. 
702 West Idaho, Suite 700 
P.O. Box 1271 
Boise, ID 83701 

Attorneys for Defendants NBCO Inc. & Parker- 
Hannifin 
C. Timothy Hopkins and/or Steven K. Brown 
Hopkins Roden Crockett Hansen & Hoopes 
P.O. Box 51219 
428 Park Avenue 
Idaho Falls, ID 83405-1 219 

U.S. Mail 
Facsimile (208) 
Wand Delivery 
Overnight Delivery 

[XI Email 

P 

[XI 

U.S. Mail 
Facsimile 
Hand Delivery 
Overnight Delivery 
Email 

I 

1 Attorneys for Defendants Alaskan Copper Works and I 1 
~ e l l ~ - M o o r e  Paint Cornpany 
Brian Harper 
Attorney at Law 
161 5th Avenue, Suite 202 
P.O. Box 2838 
Twin Falls, ID 83303 

U.S. Mail 
Facsimile 
Hand Delivery 
Overnight Delivery 
Email 

Attorneys for Defendant Guard-Line, Inc. 
Michael W. Moore and/or Steven R. Kraft 
Moore & Baskin, LLP 
1001 W. Idaho, Suite 400 
P.O. Box 6756 
Boise, JD 83707 
Attorneys for Defendant Hill Brothers Chemical 
Company 

U.S. Mail 
Facsimile (208) 336-703 1 
Hand Delivery 
Overnight Delivery 

[XI Email 
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And/or Randall L. Schiitz (208) 343-3232 
Perkins Coie LLP 
25 1 Easflront Street, Suite 400 Overnight Delivery 
Boise, ID 53702-73 10 

Attorneys for Defendants Crane Gompmy and 

Hewy W. Oliver Building 
535 Smithfield Street 
Pittsburgh, PA 3 52 1 1-23 12 

Attorney for Defendant Crane Company 1 

Christopher C. Burke 
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EXHIBIT A 



James C ,  Arrrotd: - XSB No, 3688 
PETEMEN, P SON 
& OLD, PLLC 

390 N. Capital Avenue 
P.0. Box 1645 
Idaho Falls; u) 83403-1645 
Telephone (208) 522-5200 
Facsimile (208) 522-8547 

\ T \ii 
L 

,\ 

G. Patterson Keahey 
G, Patterson Keahey, P.C. 
One Indepesdence Plaza, Suite 612 
Bk&gham, Mabama 35209 
Telephone: 205-871-0707 
PacsiMe: 205871-0801. 

Attorneys for Plaintiffs 

IN THE IDXSTHCT COURT OF T m  FIRTH JUDICLAL, DISTRICT OF TED3 
STATE OF a)ABO, IN AND FOR THE COUNTY OF BANNOCK 

Mildred Castorena, hdiGdually and as 
Spouse and PksonaI Representative of the 
Estate of Ted Castorena; 
Alene Stoor, hdividually and as Spouse 
and Personal Representative of the Estate 
of John D, Stoor; 
Stephanie Branch, Individually and as 
Personal Representative of the Estate of 
Robert Branch, Jr.; 
Robert L. Ekonek; 
Marlene Usling, Individually and as 
Personal Representative of the Estate of 
William D. Frasure; 
Norman L. Day. 

Plaintiffs, 
VS. 

G E ~ ~  ELECTRIC, etal; 

Defendauts. 

Case No.: CV-2006-2474-PI 

PLAINTIFF STOUR'S 
RESPONSE TO DEFENDWTS 
MASTER MEmQGATORXES 

AM) RI2QrnST Ff2R 
PRODUCTION OF DO-NTS 

TO PLAINTIFFS 

Plaintiff, Stoor's Responses to Defendants' Master Interrogatories md Request for 
Production of Documents to Plaintiffs 
1 d l  $'L 



b. The inclusive date(s) which Exposed Person was a member of such union 

or collective bargaiaing unit; 

c. Each position held by Exposed Person in such union or collective bargaFNhg uait 

and the dates such position .was held; and 

d. The name of each pubrication Exposed Person received &om such union or 

collective b a r g a ~ n g  unit. 

mSPONSE: Plaintiff objects as this discovery request is not relevant and is not designed to 

lead to the discovery of admissible evidence. Subject to and without waiving said objection, 

Plaintiff responds as follows: Machinest, 456 N. Author, Pocatello, Idaho. 

NTE~0C;ATORUNO: 11: If Exposed Person ever smoked, state when Exposed 

Person started smoking, what type of tobacco product Exposed Person smoked, when Exposed 

Person smoked it and for how long, how much Exposed Person bas smoked of each type of 

tobacco product, whether a physicim ever advised Exposed person to stop smoking, and if so, 

who and when, and state if applicable, the reason(s) Exposed Person stopped s m o b g .  

RESPONSE: Plaintiff objects as this discovery request is overly broad, onerous and uzduly 

burdensome. Plaintiff aIso objects as not relevant to lead to the discovery of admissible evidence 

because mesothelioma is not caused by tobacco products. Subject to and without waiving said 

objection, Plaintiff states John Stoor smoked corn approximately 1957 or 1960 until 1992; 2 

packs per day; he quit in 1992. Plaintiff does not know what brand of cigarettes John Stoor 

smoked. 

MERROGATORYNO: 12: When was Exposed person diagnosed with any asbestos 

related disease? For each such diagnosis, please state the rnonth and year of such diagnosis and 

the name and address of the physician making such diagnosis. 

Plaintiff, Stoor's Responses to Defendants' Master Interrogatories and Request for 
Production of Documents to Plaintiffs 
11 
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Septemba 28,2001 
,I ' Dr. Carl Vaaee 

:b 2220 East 25&.~ttreet 
\ \- Idaho Falls, Idaho 83404 

mTEmOGArfORY NO: 13: id en^& all of medical providers and doctors who have 

treated Exposed Person's for any asbestos related disease, itlcludjng their name md address and 

when and for what condition they treated Exposed Person. 

WSPONSE: Carey Jackson, M.D. 
500 South 1 1' Avmue 
Suite 305 
Pocatello, Idaho 83201 

Bannock County Memorial HospitaJ. 
651 M a o r i d  Drive 
Pocatello, Idaho 83201 
208-239- 1000 
X-rays; heart and pneumonia 

Portneuf Medical Center 
777 Hospital Way 
Pocatello, Idaho 83201 
208-239-2020 

ER 
Eastern Idaho Regional Medical Hospital 
3 100 C h d n g  Way 
Idaho Falls, Idaho 83404 
208-529-61 1 1 

Dr. Carl Vance 
2220 East 25& Street 
Idaho Fdls, Idaho 83404 
208-523-1 122 

Dr. John E. Lilj enquist 
2220 East 2sfi Street 
Idaho Falls, Idaho 83404 
208-523-1 122 

Plaintiff, Stoor's Responses to Defendants' Master Interrogatories and Request for 
Production of Documents to Plaintiffs 
12 / / 8 F  



INmmOGATOREr NO: 17: If the Expos& Person is deceased, please state the date 

Exposed Person died, cause of death, whether an autopsy was performed, md identify tbe nmes,  

addtesses, telephone numbers, and dates of birth of all won@ dealh ''heirs" as that tern is 

defined in Idaho Code 5 5-3 1 1. 

June 13,2004 

Cause of Deatk acute bronchopnemonia. 

An autopsy was pedonned, 

Allene Stoor, wife 
227 Stuart 
Chubbuck, Idaho 83202 
208-237-3688 

Genie Kae Trammel1 
5916 Eden 
Chubbuck, Idaho 83202 
208-237-5545 

Matt Leon Stoor, son 
St. Anthony, Idaho 
208-624-35 18 

Deceased. 

Caroline E. Binggeli, daughter 
580 Linda 
Pocatello, Idaho 
208-233-7434 

 

John Darren Stoor, son 
227 Stuart 
Chubbuck, Idaho 83202 

Plaintiff, Stoor's Responses to Defendants' Master Interrogatories and Request h r  
Production of Documents to Plaintiffs 
14 
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Willim Kyle Stoor, son 
Date of Birth: 

Ketcie Hall, dau&ter 
Date of Bktk 

9 <' 

?. 
m E m O G A T O R Y  NO: 18: Ident;i@ each ex&bit w ~ c b  Plaintiff or bislhcr counsel 

intends to use at trial. 

Plaintiff objects that this request is premature as additional discovery is rquired regasding 

Defendmt's products to give complete and accurate answers. Subject to and wili);lout w&&g 

said objection, an exhibit list md exhibits will be produced according to the CMO, Pl&tiE 

reserves the right to supplaent at a later date if necessary. 

REQUESTS FOR PRODIJC'I'ION 

REOUEST FOR PRODUCTION NO: I: Please produce all documents, smpl@x, exhibits or 

other things which Plaintiff contends support andlor prove the claims made in Plaintifl's 

complaint. 

RESPONSE: 

Plaintiff objects to this request on the ground that it is vague, mbiguous, unduly budensome 

and overly broad. Subject to and without waiving said objection, Plaintiff will produce all 

documents in the form of exhibits in accordance with a case management order. 

Rl3OUEST FOR PRODUCTION NO: 2: Produce ail documents which supports your claim 

that Exposed Person was exposed to asbestos kern any asbestos containing produce 

manufactured, sold or distributed by any defendant or its predecessors or successors. 

RESPONSE: 

PlaintifY, Stoor's Responses to Defendants' Master Interrogatories and Request for 
Production of Documents to Plaintiffs 
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EXHIBIT B 



R E C E I V E D  

James C. Arnold XSB No. 3688 
PETEWEN, B SON 
dt W O L D ,  PLLC 
390 N, Capital Avenue 
P.O. Box 1645 
Idaho Falls, ID 83403-1645 
Telephone (208) 522-5200 
Facsimile (208) 522-8547 

Gieeiler Bariduccr Shoemaker PA 

G. Panerson ICeahey 
G. Patterson. Keahey, P.C. 
One Xndependence Plaza, Suite 612 
B i r h g h a ~  Alabama 35209 
Telephone: 205-87 1-0707 
Facsimile: 205-871-0801 

Attorneys for Plaintiffs 

IN THE DISTRICT COURT OF THE Iii'IFTH JUDICIAL DISTRICT OF THE 
STATE OF IDABO, LN AND FOR TIB[IE COUNlCY OF B M O C K  

Mildred Castorena, Individually and as 
Spouse and Personal Representative of the 
Estate of Ted Castorena; 
Alene Stoor, Individually and as Spouse 
and Personal Rqresentative of the Estate 
of John D. Stoor; 
Stephanie Branch, Individually and as 
Personal Representative of the Estate of 
Robert Branch, Jr.; 
Robert L. Hronek; 
Marlene Kisling, Individually and as 
Personal Rep~esentative of the Estate of 
William D. Frasure; 
Norman L, Day. 

Plaintiffs, 
VS. 

GENERAL ELECTHC, et.aI; 

Defendants. 

1 
) Case No.: CV-2006-2474-PI 
1 

P L m X F P  STOOR'S 
) SUPPLEMENT& WSPONSE 
1 b TO DEENDGNTS MhnSTER 
1 mTEBOGATORIES 

1 
1 
1 

1 

1 
) 

Plaintiff, Stoor's Supplemental Responses to Defendants' Master Interrogatories and 
Request for Production of Documents to Plaintiffs 
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g. I f  Exposed Person was exposed to asbestos at this worhite, identie the manufacmer, 

brarid nmc ,  model and serial numbers, and type of  fhe asbestos-contahg product($) 

and/or equipment to which Exposed Person was exposed. 

tr 

D "  Plaintiff incorporates herein by reference as if fully asserted all prior objeciions and < 
responses to this discovery request: 

g. Hill B r o ~ ~  Chemical supplied the following products that the P1&ti$ John 
Stoor was exposed to at the FMC plant: Diato; Hiola; Desert Brand; Hill Brothers 
Asbestos No. 20; Hill Brothers Asbestos No. 35; Hill Brothers Asbestos No. 50; 
Hill Brothers Asbestos No. 900; Hill Brothers Asbestos No. 961; Hill Brothers 
Asbestos No. 954; and Hill Brothers Asbestos No. 963. 

PlaintiPs exposure was both direct and indirect. 

XNTERROGATORY NO: 9: Please identi@ all claims and/or notices filed by or on 

behalf of Exposed Person or Plaintiff in any bankruptcy proceeding fled by an manufacturer, 

distributor, supplier or user of any asbestos-containing product, including the identity of the 

manufachtrer, distributor, suppiier, or user, the date on which the notice or claim was filed, and 

all documents filed in such proceeding. 

RESPONSE: 

Plaintiff incorporates herein by reference as if filly asserted all prior objections and 

responses to this discovery request: 

See attached copies of all claims filed at this time on behalf of John Stoor. Plaintiff 

reserves the right to supplement this Interrogatory. 

INTERROGATORY NO: 11: If Exposed Person ever smoked, state when Exposed 

Person started smoking, what type of tobacco product Exposed Person smoked, when Exposed 

Person smoked it and for how long, how much Exposed Person has smoked of each type of 

Plaintiff, Stoor's Supplemental Responses to Defendants' Master Interrogatories and 
Request for Production of Documents to Plaintiffs 
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records) produced, taken or signed in any and all other lawsuits filed by or on behalf of Exposed 

Person or Plaintiff. 

FUCSPONSE: 

Plaintiff incorporates herein by reference as if fully asserted all prior objections and 

responses to this discovery request: 

See attached copy of prior cornplaint filed on behalf of John Stoor. 

REOUEST FOR PRODUCTION NO: 4: Please produce all claims andlor notices filed by 

Plaintiff or Exposed Person or on Plaintiff or Exposed Person's behalf in any b h p t c y  

proceeding filed by any manufacturer, distributor, supplier or user of any asbestos-containtqg 

product. 

RESPONSE: 

Plaintiff incorporates herein by reference as if fully asserted all prior objections and 

responses to this discovery request: 

See attached claims filed on behalf of John Stoor at this time. Plaintiff resewes the right to 

supplement this Request. 

WOUEST FOR PRODUCTION NO:5: Please produce all documents, records and 

photographs relating to the Exposed Person's employment and/or exposure to asbestos. 

RESPONSE: 

Plaintiff incorporates herein by reference as if fully asserted all prior objections and 

responses to this discovery request: 

Please see attached Notice of Lnjury and Claim for Benefits. Also see amched Releases. 

REOUEST FOR PRODUCTION NO: 7: Please produce all documents identified or 

described in your answers to Interrogatories Nos. 1-18. 

Plaintiff, Stoor's Supplemental Responses to Defendants' Master Intenrogatories and 
Request for Production of Documents to Plaintiffs 
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Plaintiff incorporates herein by reference as if fully asse-ttd all prior objections and 

responses to this discovery request: 

See altached Releases. 

Please produce Exposed Person's Federal and State 

income tax remms, including W-2 forms, for each of the years during which exposure to 

asbestos or asbestos contaking products is claimed and Federal and State income tax returns for 

the last ten years. Also, please sign the attached release. 

mSPONSE: 

PlaintiKincorporates herein by reference as if fully asserted all prior objections and 

responses to this discovery request: 

Plaintiff has no documents at this time responsive to this Request. Plaintiff reserves the 

right to supplmmt h s  Request. See attached Releases. 

REOUEST FOR PRODUCTION NO: 13: Please provide all documents relating to any Social 

Security disability claim or claims ever filed by Exposed Person seeking benefits for any health 

problem suffered by Exposed Person. Also, please sign the attached release. 

RESPONSE: 

Plaintiff incorporates herein by reference as if fully asserted all prior objections and 

responses to this discovery request: 

Plaintiff has no documents at this time responsive to this Request. Plaintiff reserves the 

right to supplement this Request. See attached Releases. 

REQUEST FOR PRODUCTION NO: 14: Please provide all documents relating to any 

workers' compensation claim or claims ever filed by Exposed Person. Also, please sign lfie 

attached release. 

Plaintiff, Stoor's Supplemental Responses to Defendants' Master Interrogatories and 
Request for Production of Documents to Plaintiffs 
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WSPONSE: 

Plaintiff incorporates herein by reference as if fully asserted a11 prior objections mid 

responses to this discovery request: 

See allached copy of Notice of Injury and Claim .Ectr Benefits, Also see aQacbed Release. 

REQUEST FOR PRODUCTXON NO: 15: Please provide all documen& relating to any 

Veteran's Ad&stration disability claim or claims ever filed by Exposed Person. Also, please 

sign the attached release. 

XUESPOPIJSE: 

Plaintiff incorporates herein by reference as if fully asserted all prior objections and 

responses to this discovery request: 

John Stoor did not have a Veteran's disability claim that Plaintiff knows of at this time. Please 

see attached Release. Plaintiff reserves the right to supplement this Request. 

FU2OUEST FOR PRODUCTION NO: 16: Please produce all Exposed Person's medical 

records, radiographs, x-rays and x-ray reports, CT scans, all laboratory tests and laboratory test 

reports, pulmonary function tests and test records, respiratory tests md tests records and 

pathology. Also, please sign the attached authorization to release medical records. 

FtESPONSE: 

PlaintiEf incorporates herein by reference as if fully asserted all prior objections and 

responses to this discovery request: 

Plaintiff has no documents responsive to this Request at this time. PlaintiEresentes the 

right to supplement this Request. See attached Releases. . 

FtEQUEST FOR PRODUCTION NO: 17: Please produce copies of all medical reports, 

diagnoses, summaries or other medical records of any medical and hospital treatment relating to 

Piaintiff, Stoor's Supplemental Responses to Defendants' Master Lnterrogatories and 
Request for Production of Documents to Plaintiffs 



See amched Releases. 

EST FOR PRODUCTION NO: 25: Please produce copies of all bills, invoices, 

statements, insmmce claims, and any other docments relating to the expenses, including 

medical expenses, which Plaintiff claims to have incurred as a result of the disease or illness 
i 

\ ?\ described in the Complaint in this action. Also, please sign the attached release. 
i' 

WSPONSE: 

Plaintiff incorporates herein by reference as if fully asserted all prior objections and 

responses to this discovery request: 

Plaintiff has no documents at ths time responsive to this Request. Plaintiff reserves the 

right to supplement this Request. See attached Releases. 

lWOUEST FOR PRODUCTION NO: 26: Please produce all releases, settlement agreements, 

or other documents memorializing or consmat ing  any settlements reached by or on behalf of 

Exposed Person or Plaintiff with any entity concerning claims for asbestos-related disease or 

injury, whether in this case or another case. 

WSPONSE: 

Plajntiffincorporates herein by reference as if fully asserted all prior objections and 

responses to this discovery request: 

No settlements have been reached on behalf of John Stoor at this time. PIaktiE reserves the 

right to supplement this Request. 

REOUEST FOR PRODUCTION NO: 27: Please produce a copy of all claims, other than the 

Complaint filed in this matter, that contain allegations of exposures to asbestos filed by or on 

behalf of Exposed Person or Plaintiff. 

RESPONSE: 

Plaintiff, Stoor's Supplemental Responses to Defendants' Master Interrogatories and 
Request for Production of Documents to Plaintiffs 



PlaintiRincorporates herein by referencc: as if hlly asserted a11 prior objections and 

responses to this discovery request: 

See attached copies of claims filed on behalf of John Stoor. 

WOVEST FOR PRODUCTION NO: 28: Please produce a copy of any other Complaints filed 
G 

!I, by or on behalf of Exposed Person or Plaintiff dle&g personal injury of any kind. 
i. 

Plainti-ff incorporates herein by reference as if fully asserted all prior objections and 

responses to this discovery request: 

See attached copy of prior filed Complaint on behalf of John Stoor. 

REOUEST FOR PRODUCTION NO: 29:Please produce all documents relating to each 

product or component which Plaintiff is claiming exposed the Exposed Person to asbestos. 

IilESPONSE:, 

Plaintiff incorporates herein by reference as if fully asserted all prior objections and 

responses to this discovery request: 

See attached disk. 

REOUEST FOR PRODUCTION NO: 30: For each product or component which Plaintiff has 

identified as asbestos-containing, please produce all documents which support Plaintiffs 

contention that such product or component contained asbestos. 

RESPONSE: 

Plaintiff incorporates herein by reference as if fully asserted all prior objections and 

responses to h s  discovery request: 

See attached disk. 

Plaintiff, Stoor's Supplemental Responses to Defendants' Master Interrogatories and 
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e at.tached autopsy report of John El. S toor 

This the 

N - m y ,  P.C. 

'5' 
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I, C. Patterson Kehey, do hereby certify e and correct copy of the above and 
fo/.ece*le has been &iced in the U. S. d, I D ~ O D  

David H. Maguire 
Mayirc & K r e s  
14 14 E Center 
P.O. Box 4758 
Poeafcllo. ID 83205-4758 
A.W. Gheslertoni 
Shepard Niles; 
Guard-Lhe, Inc. 

I CMIopher P. Graham 
B m w .  Wetherell. Crawford & Gemtt 
203 W: Main ~trcei  
P.O. Box 1009 
Boise, ID 8370 1 -7300 
Anchor Packing Co. ; 
Cadock, Incorporated 
Fairbanks Morse Pump Corporrtion 

Charles Johnson 
Johnson Olson, C h m d  
4 19 Wet Benton 
P.O. Box 1725 
Pocalellc. ID 83204-L725 
Grown, Cork, & Seal Company, Inc. 

Christopher C. Burke 
Grbcner Banducci Shoemaker, PA 
The Carnegie Building 
815 West Wasbing(w Suect 
Boise, ID 83702 
Ingersotl-Rand Company; 
Vtacom, lac.; 
Wes%ghouse Electric Corpomtion; 
P W g t o n  North Ame&a, lnc. I%/!! 
Libby Owens Ford 
Vlacom, Inc 

Oary T. Dance 
Lee Radford 
Benjamin C. Ritchie 
Moffatt, rttomas. Barren, Rock & Fields 
P.O. Box 817 
Pocateilo. ID 83204 
FMC Corporatieion; 
Warren Pumps, Ine.; 
Henry Vogt Macbfae Co. 

' Donald Carey 
I Robert Williams 

Quane Smith LLP 
2325 West Broadway, Suite B 
Idaho Falls. ID 83402.2913 
BabhLt Steam Specialty's Ce.; 
Relixncc Electric Motors; 
Rockwell Automatton, Inc  

Donald C. Farley 
Hall. Farley. O-ht & Blanlon. P . k  
702 West Idaho. Suitc 700 
P.O. Box 127 1 

A. Bmce Larson 707 I Thomas J. Lwns 
North 7th Avenue 
P.O. Box 6369 
Pocatello, 10 83201 
CIerver Broaks, a Divirrion of Aqua Chem, Ink; 
ITT Industries, Xnc.; 
PBLK Ccanes aka HarniscMqor Corporation 

C. Timothy Hopkins 
Steven L Brown 
H o p k i  Rodcn Crockctt Hansen & Hoopcs 
P.O. Box 51219 
Idaho Fells, u) 83405-1219 
& 
Kay Andmws 
Brown McCmIl, LLP 
I1 1 Congress Avenue. Suite 1400 
Auslin, TX 7870 1-4043 
KeUy-Moore Ptlnt Company, fnc. 
Ala;ken Copper Works 

Howard D. Burnett 
Hawley Troxell Ennis & Hawley. LLP 
P.O. Box 100 
Pocatello. ID 83204 
Eaton Electrical Inc. 
Cutler Bammer 

John k Bailey, Jr. 
Racine, Olson, Nye. Budge & Bailey, W& 
P.O. Box 1391 
Pocatello. ID 83204- 1391 
Gould Incorporated; 
Gad& Pumps Trading Corporation 

Kelly A. Cameron 
Randnil I.. Schrnitz 
Perkilns Cole, LLP 
25 1 Earl Fmnt Street. Suite 400 
Boise. ID 83702-7310 
Crane Co. 

Akn C. Gohdman 
Goodman Law OEce 
P.O. Box D 
7 17 7' Stnct 
Rupert, iD 83350 
Raperf Imn Works, he.  

Kent Hanscn 
am. K. Godtbag 
280 South 400 West, #250 
Salt Lake City, UT 8410 1 
& 
E Seon Savage 
Casey K. McGafvey 
170 South Main Street. Suite 500 
Salt Lake City. UT 8410 1 
Unlon Pact% RaUroad Company 

Mernll& ~ & n i l l ,  Charted 
109 North Arthur - 5rtl Floor 
P.O. Box 991 
Pocatclto, ID 832044991 
& 
Jackson Schmidt 
Pepple, fohnson, &&I & Schmidi 
1900 Scattie Tower Bldg. 
1218 Third Avenue 
Seattle, WA 98101 
Owens-IUtnots, Inc. 

Marcus W. Nye 
Racinc, Olson, Nye. Budge & Bailey. 
Chaacred 
P.O. Box 139 11 Center Plaza 
Pocaiello, ID 83204-1 391 
Advanced Induslrinl Supply. Inc. VWa 
Pocatello Supply, Inc. 

Munay Jim Sorensen 
Blmer. Sorensen, & Oleson 
285 N.W. Main 
P.O. Box 1047 
BLackfooi, iD 83221 
Steel West, Ine. 

Gary L. Cooper 
Coaper & Kimen. Chattered 
151 N o d  Third Avenuc. Suite 210 
P.O. Box 4229 
PocattIlo. IL) 83205-4229 
& 
Sfevea Rtno 
Steven V. Riuo. PC 
1620 SE Taylor St.. Suite 350 
Portland, OR 97205 
Paramount Supply Company; 
Zurn Xadustries, Xnc. 

Michael W. Moore 
Stevea R KraR 
Moore & Baskin. LLP 
1001 W. Idaho, Suite 400 
P.O. Box 6756 
Boise. ID 83707 
fiUl Brothers 

Brian D. Harper 
P.O. Box 2838 
161 5' Avenuc South. Suile 202 
Twin Falls. ID 83303 
Guard-Line, Ine. 

Michael Skohick 
Kevin Murphy 
Kipp and Christian PC 
10 Exchange Place 4" Roar 
Salt Lakc City. Utah 841 11 

Plaintiff, Stoor's Supplemental Responses to Defendants' Master Interrogatories and 
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I hereby state that I have read the forewing PlaintiESioor's ~ ~ ~ l a a & l  - 

. Responses To Defendants Master Interrogatories and Request for Production of 

Docments to Plaintiffi and know that conten& thmeof are true tuld correct to the best of 

' I ? 
< .J,q C C I a d , .  
Genie T m e l l  



SMa of Maho 
IN DUST^ CORMISBIOH 

3f7 MJn Stmet BOW, hladtp 113721) 
NOTICE OF INJURY AND CLAIM FOR BENEFITS 

I 

work injury to ah employee (including disease or infection in respeft of sach.hjury) t h i ch  requires~.medlcal eervfces other than first- 
ald trcurtment, muat be reported within TEN days after the employer haa knowledge of the injury. 
BMPLOYER 

1. Name 2, Phone N O , & P . - ' ~ ~ ~ L  c@ab 
(CNE W E  UHIFR W I C H  COHCERH DOE9 BUSINESS) 

3. T e of BaeIneaa (State major activity, goods handled, 
m o z  dons, type of mlne b: ore extracted, prodocts . 

fJ 
manufactured, e tc)  

\ 4. Address A Q r  d o  r r -  Z& 
NO.) 

6. Location if different from mail address /k/-&hw a* 3'9 HE$& 
6. Nama of Insurance ~ & i e r  / 

f&&&@ 8. SOL Sec No. 
(MI (W 

& k d  ~ J J O ~ .  Phone ~ o ~ ~ z ~ 1 7 7  - 9- 
(BOXORS E E r N  OR T ) G g  

11. Age  ,*12. 6- heck?)$ Male b.I.@%aleMf3. ((lhr~k~~&arried a Single I? Dhorced 14. No. Childt& under 18 b 
16. Hours m b e d  per d a y ~ p I & d ! - - l l .  Number of days worked per week I?. W a y a  $ .'.' per (Hour. oiy. Wrak, HanthJ 
18. If board, lodging, or other advantages furnished in addition to wages, give errtimatad value: ) per wee 

19. If gratuigea (tips, etc.) were received in the course of employment, give estimated value: $ per w 
p o r - 0  8-s-2' 

21. How long employed by y o p 6  4314?3-* 
20. Occupation /a  k-ha*.a~ in thirr occupation? 

md/or 
22. Department zegutarly empIoyqd in 

ACCIDBNT OR EXPOSURE TO OCCUPATIONAL ILLNESS 
28. Place of Accident or Exposure 

lS1AlE) 

24. Was  place of accident or expos a.m. 

25. Date of accident, exposure, or initial diagnosis 26. If accident, give time p.m. 

27. Date employer learned of accident /2 -//-to/ 
28. Did injury reeult in disability beyond date of accident? @!an No 29. If yaa, give date lqst worked 

80. Was  injured paid in full for this day? ~ e s & o  )--, 81. Has employee returned to work? 0 Yes No 

82. If yes, give date 33. At what m g e ?  $ Par 

CAUSE OF ACCIDENT 

87. If mechanipal apparatus or vehicle, whet part  of i t ?  (Geaxa, pulley, blade, motor, etc.) 

38. Were mechan'ical guards, or other &guards provided? &Yes No. 89. Was injured using them 1 &Tea No. 

INJURY OR OCCUPATIONAL ILLNESS 
For example: amputation of right index finger a t  second 

42. Name and address of hospitaI 

43. In  Patient Out Patient# 44. Did employee die? D Yea 0 No. 46. If yes, give data 

46. In  ease of death, give name and address of neareat relative 

Signature 
of Employer A 

Data oi Report / 5 )  - // - df 



MANVILLE PERSONAL INJURY 
SETTLEMENT TRUST 

. Submit Completed Claims to: 

Claims Resolution Management Corporation 
P.O. Box 10421 

Fairfax, VA 22031 
(703) 2049300 
(800) 536-2722 

Law Firm Administrative Contact 
Regarding this Claim: 

Name: Telephone Number: ( b y )  87 1 - h 7 f l  

Title: t E-mail address: &C'&pu(Zd TI. 
J 

Law Fixm: ~ a c ,  . 6~ 6. PG dvm W? 

S: \MC\pOCVl .DOC Created August 2W1 4 ° 3  



. . i.2:. .-. ., ., . .  
:. : PART 1: INJURED PARTY -INFORMATION.. .. ::." :. , ' , ' .' 

NAME: L D. S'iDa 
First Mid& Last h/sr 

SOCIAL SECURITY NUMBER: 

,$' GENDER: (check box) 
4 
\ 

DATE OF BIRTH: 

f l  MALE 

FEMALE 

Msllltng Address: 3~i-T cih~nrf 
Street Address 

t*-IL. 7 0  3'3:Soa 0 5& 

City, State (Prm'nce), Zip Code (Postal Code) Country 

Daytime Telephone: Csbs ) 1 3  .T - 3 ~t gfi E-mait Address: ' 
Area Code 

Date of Death: 
(MM/DD/YYW) 

Personal Representative Name flf injured pnrty is deceased or is living and has a person, 
other than filing ntforney, filing oil his/her bekdf): 

Name: 
First Middle Lasf k / S r  

Mading Address: 
,Street Address 

City, Sink (Province), Zip Code (Postal Code) Coun tnj 

Daytime Telephone: - E-mail Address: 
Area Code 

S: \CRMC\POCVl.DOC Created August 2Mn 



If previously supplied by C, Law Firm Code: Atty Code: 

Tax ZD #: b3 - 1$L16&4 5 h t m e t  Ad&ess: 

Law Finn Name: 

Attorne y Assigned: , $a 

Telephone: i 8-M) 87 1 - - 07 07 Facsimile: CW.,~ } $2 ( - GZ8 i 
Area Code Area Code 

O ~ O  'F, -04 LB QInrza Ck gk? 
Street Address 

R ~ L  / .  3 5 3 ~ 4  V $4- 
City, S t n x u i n c e ) .  Zip Code (Postal Code) Country 

IF THERE IS CO-COUNSEL, COMPLETE TfXfS SECTION: 

If previourjly supplied by W C ,  Law Firm Code: Atty Code: 

Tax ID #: Internet Address: 

Law Firm Name: 
I 

Attorney Assigned: 

Telephone: - Facsimile: - 
Area Code Area Code 

Mailing Address 
For Claim-Related 
Correspondence: 

Street Address 

Cihj, Siafe (Prozrince), Zip Code (Postal Code) Country 

S:\CRMC\POCVl.DOC Geated August U X n  
B J b r  



Has any asbestos-rdated lawsuit beax filed on b e M  of this injured p i x i ?  
(he& one) 

YES (give earliest date filed and state) dm 
Month Year Stafe offun'sdiction 

Describe & a p i o p e n t  periods during which the injured paxt-y was exposed to 
Mmville asbestos. Use ocmpation and industry 

1. From tct SEJ 
Year 

To:. fClQ3. 
Year 

Occupation Code: \a Industry Code: 

Exposure Site Code, if previously supplied by CRMC: !!c!.El 
, Company or Union: Hut t 

Va& {la Exposure Site: 
Plant, Site or City 

zo (I 5ft- 
State Guntry 

2. From: 
Year 

To: 
Year 

Occupation Code: Industry Code: . 

Exposure Site Code, if previously supplied by CRMC: kiz!z' 
Company or Union: 

Exposure Site: 
Plant, Site or Cify 

S:\CRMC\POCVl.DOC b a t e d  August 2001 

Canfry  

Attach additiortal pages qnecessq .  



Ocmpation Codes 

01. Air con&Eo*g and hea&g 
i r t s a d e t m c e  

03. Asbestos &m/plmt worker 
04. Asbatos rmoval/abatemmt 
06. Auto me /bodyork  
09. Boiler worker/ dl-=/ bpector/ 

m@eer/repair 
12 Brake m d a m g / h a a / r e p a i r  
13. Brick mm/layer/hod carrier 
10. suilding -&ce/bd&g engineer 
SO. Bui lhg  occupant/ oBce worker (clerid, 

professiod, e.g. accountant, physician) 
15. Cqenter/waodwork~/cakeWer 
16. Chipper/grixtder 
18. Custodian/ janitor 
19. Xectrich/electrical worker 
20. h@eer (chemid, mechanical etc.) 
05. Factory warkex (assembly line) non asbestos 
51. Family mw/bys i - ande r  
21. Firefighter 
22 Furnace worker/ repair installer 
52  Glass worker 
27. Heavy equipment operator (id. truck, 

forklift and crane) 

101. Aerospace/ aviation 
102 Asbestos abatement 
103. Auto manufacturing 
104. Automobile repair 
002. Building occupant/ environmental 
. . bystander 

106. Ghemicd 
107. Construction trades 
112 GIass manufactuhg 
115. hulation 
108. Iron/steel/ a l d u m / f o u . n ~  

( m d a c h g )  
109. Longshore 
124. ManvilIe asbestos products 

manufacturing/ mining 

02. h&tor/sbestos 
z. Laborer ( c o m ~ c ~ o n / d m o ~ t i s n /  

s&pyard) 
53. Longsharem/ dock-worker 
26. m-t 
27. m w i @ t  
28. Patnter 
29. Pipecoverer - asbestos 
30. RpeEi+r/ste 
31. hterer/sheetrork/'drywall/ joinex 
3 2  P l h e r  
11. Railroad m@eer/br&-/ 

cxman/ conductor/ fireman 
34. Rigger 
35. Sandblaster 
33. Seaman - engine room only 
36. &aman - other than m@e room 
37. Sheet-metal worker 
39. shipfitter 
38. apwright  
54. Steelworker/fomdry/alam 
40. Warehouse Worker 
08. Welder/ blacksmith 

Industry Codes 

110. Akiiime 
111. Military 
116. Munitions plant 
113. Non-asbestos products manufacturing 
125. N o n - M a n ~ e  asbestos products 

m d a W g / m g  
118. Paper/pulp r n a n u f a c e g  
114. Petrochemical 
117. W o a d  
120. Shipyard construction/ repair 
121. Textile 
122. Tire/rubber manufacturing 
123. Utilities 

S:\CRMC\POCVI.DOC Created A u p t  2OOl 



4 
* 

/* 
PIace a check next to aU injuries below that have been, or .were, diagnosed for this wused 

l J  Party AND for which. medid domentation is a ~ & e d .  

&ilateral Pleural Disease (Category 1) Lung Cancer - One (Category 5) 

Nondisabkg Bilaterd Interstitial Lung Cancer - Two .(Category 6) 
Lung Disease (Category 2) 

Disabling Bilateral Interstitid Lung Mesotheliarna (Categoq 
Disease (Category 3) 

0 Other Cancer Category 4) 
Select be I ow: 

C] Other Asbestos-Related Injury: 

4 U 

0 Esophageal 

0 PhKynged 

.. . ,.-..:: . , .. . . : : - . p m  ~ ~ S M [ Q , ~ ~ ; ~ S ~ ~ ~ ~ M ~ . ~ ; , ~ ~ ~ ~ ~ & ~ ~ ~ . ~ ~ ~ ~ ~ & ~ ~ ~ ,  : - 
..I . . ' : ..;;y:!"L'J<. .. . ... . ., '=' * : ,$;, ,; , , . ;*, ,. .. . t'a : . ,. ' - , ' , ,.. . ... 

This section is to be compfeted ONLY when vou have alleged a Cateacin - . 6. 

Has the injured party ever smoked cigarettes? (circle one) YES NO UNKNOWN 

If Yes, is the injured party a current smoker? YES NO 

If No, what year did the injured party quit smoking? 
Year 

S:\CRMC\POCVl.DOC Created Augwt 211M /a k j  g 



s must be signed by the injured p q  or fhle p m ~ o n  
behalf (such as fie pwsand representa~ve or aaornq), 

I have reviewed the bfk mitted on this proof ok claim 
f o m  and dl d o m e n k  suppo& of my claim, To the 
best of my howledge, is acmate and complete. 

S C W ' A ~  OF INJURED PARTY OR -A% 

PLSASE I'I?.INT THE NAME AND IXEZATIONW TO 'I23E BJJURET3 PARTY 
OF THE SIGNATORY ABOVE 

s:\CRMC\POCV~.DOC Created August 2001 / 2 0 7 



+ Re*w your claim me Iast h e  before you submit it to CXMC. &&g s e d m  or 
atta , or c o ~ a g  infomtion wiIl delay the procssmg of yuur 

Check to a m r e  your s u p p o h g  d o m a b t i o n  is for the same person h&ated on &e 
Fxqumdy, we find medical reports -&ed with forms. 

+ Me&& m d  other s u n o h g  d o m m b  must be rea&Le. X£ poor photocopies are 
attacfied, we will cmider the claim incomplete. 

+ Be m e  we know whom to contack if we have a question about y m  cJaim. If a Iaw h 
is m M & g  the claim, complete the cova page indicating the person(s) m your firxn 
r q o d b l e f o r  answering fZng questions and collecting the needed info 
most cases, this is not the attorney of record. 

' + If you are new to cIaim &g or not sure of the accepted way to complete claim f o m ,  
caLl us or send us a copy to preview before you submit y m  claim. U h e ,  if you 
have creakid yowr own automated version of our fonn (for filing on paper), and have 
not yet submitted it to CRMC, please zitlow us to review it before you begin Lhe 
~ ~ s i o n  process. 

+ When in doubt' call us; we are happy to hdp. The more assistance w e  can provide 
before you file your elaim, the less time and. frustration we'll both experience in the 
processing of your &m. 

S:\CRMC\POCINSTt.DOC Created August 2DLOO1 f2.4‘6 
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' S PULMONARY MEIDICINE, 
J 0 . k ~  . 7-00[L & '  OCCUPATIONAL LUNG. DISEASE(. 

r n ~  OFREPLSWG 478 W.'ST. J- PLACE 



' I 
\ a .  

i%?Y-- SPOUSE NAME: Hl\?%k . 
*; 

SPOUSE SS#i 

IF DECEASED: . 

DATE OF DEA': 

PERSONAL REPRESENTATXVE NAME: . . 

PERSONAL REPRESENTATIVE SS#: 

DISEASE: MESO: LUNG CANCER: 

. 
DATE OF D~GNOSIS:  

. . .  
. LTATE AND ~ D L ~ O N  OF mtm~:- MS, uas. DIST~ CT., NO. DIST. - 

. . 
. . DELTA DIV. - 2:02CV? 21 -5B. 

DOCKET NUMBER: 

4/31 0b3- DATE OF FILING:. 

DATE OP FKRST EXPOSURE TO ANY ASBESTOS-CONTAINING MATERIAL:- 

ACandS, I n c  EXPOSURE'EEISTORY 
. , 

JOBSITE 1: $fl f, . c 

. flame) (State) 

OCCUPATION: m m ,  
.- .- . . .- 

EMPLOYER: J-2fy-l P, - ' ' 

. . 

. . 

A G M  GLAM FORM 



. . . . 

=LEASE AND ZlYDEMNXTY 
1 .  

STATE OF 

COUNTY OF /3/pd/L,@ !?& \ 

KNOW ALL MEN BY;THESE PRESENTS: 

(Spouse's Name) (Spouse's Social Security #) 

as husband and wife, on behalf of themselves, their heirs, abkhtrators, executors, 

personal representatives, and assigk (hereimfbx collectively referred to as '~deasors"), 

in consideration of the payments to be made to Claimant in accordance with the 

Settlement ~ g c e k e n t  between kcan&, Inc., md, Various Asbestos Claimants (the 

"Settlement Agcee@')and the Collated Trust Agreement, and of other good and 

valuable consideration, do hereby forever release and discharge ACandS, Inc., all of its . . 

present and former shareholders, directors, officers, employees, agents and servants, a@ 

all of its present and former divisions and subsidiary corporations, and any and a11 

predecessors (eklusive of'  Armstrong Word Industries, hi., and its predecessors), 

successors, affiliates, and assigns, and their insurance cqriers to the extent of coverage 

provided. to any of the foregoing (hereinafter collectively referred to as 'Releasees"), 

fkom any and d claims, causw or rights of action, demands and damages of ef ery kind 

and nature whatsoever, including, but not limited to, any and all present claims ,relating to 

asbestos-related diseases, injuries, andlor malignancies, including,' but not 
. . 

limited to, loss of consortium, companionship, service, support, pain and suffering, injury, . . 

and damage of any kind, including the wrongful death of Claimant, which any of the 

Releasors now has that is in any way related to the.possible exposue of Claimant to 

asbestos or asbestos-containing products installed, sold, supplied, distributd, 
..-- 

manufactured, handled, or removed by any of-& Releasees, which may have caused 

injuries or damages to any o f  the Releasors and for which Releasees may bear legal 

responsibility. The undersigned resave all rights to proceed .at law ,and/or in equity 



a g h t  any other person, coqomeon mdfor associaeon other thm Releasees for hxmM 
1 

exposme to asb&os or mbestos-cont 

The parties to this Releae and h d d t y  htmd not to release, and lfte Releasors 2 
s spec3caUy do not release, cIaims for lung cancer, mesotheilioma, prknary colon-rectal 

7 Iaryngeal, esophageal or stomach cancer, or death resulting from lung cancer, 

mesatbeliorna, primary colon-rectal, l m g e d ,  esophageal or stomach cancer, not 

diagnosed as of fhe date hereof and allegedly r e s u l ~ g  or alleged to rcsult Etom 

C l ~ m t %  exposure to asbestos or a b e s t o s - c o n e g  products. 
' 

The parties to th is  Release and Indemnity M a .  m d m m d  and agree that 

nothing in. this Release md Indemnity is intended to setfie, waive, or relinqGh any clajm 

that Spouse individually may have today or in the fiture a g h t  Releasees or any other 

entity for an asbestos-related injury or disease fhat results from h i sha  personal expowe 

to asbestos fibers and/or products instalIed, sold, suppiied, handld, m m d z ~ e d ,  or 

distributed by Releasees, or any ather manufacturer, suppiier or distributor of asbestos- 

c o n e 8  products. The partie's to this Release and h d e h t y  agree that the Spouse's 

I exwution of this Release and Indeh ty  &all not be coastrued as releasing any present or 

"r o m  hture claims h t  such Spouse may have for injuries arising out of his or hn 

exposure or asbestos-containing products. The Releasors. fhther agree that this i s  a 

compromise of doubtful and disputed claims and W the payment of the consideration 

for this Release and hdemnity is not to be considered as an admission of lial;%Q on the 

part of any person or entity released hereby, It is M e r  understood fhat .this Release and 

Indemnity is not intended to relinquish any claim of the Releasees may have a g h t  any 

part that is not a Releasee. The parties further agree tbat this Agreement shaLl not be 

admissible $ any suit or proceeding whatsoever as evidence or admission of any liability. 

As a M e r  inducement of the aforesaid consideration, the Releasors, jointly and 

severally, do covenant and agree to defend, hold harmless and i n d m  dl Releasees 

from any and all claims, actions and suits, includkg any and all elaims of any Worker's 
.- .- - ..- 
Compensation carrier, any employer who is 'self-inrmred for Worker's Compensation 

purposes, any go'ven&ental Worker's Compensation fimds, mdior arising under any 

state Worker's Compensation law, (ii) arising Gder the Federal Longshoremen's and 
. . Harbor ~ o r k m ' s  Act, (iii) of any health care provider (including all medical, hospit-a& 



ambulance andlor drug bills or related mpenses), and (iv) of any insurance carrier.or 
I 

other party who bas, *r'clairns to have, a lien agaibst the atomaid &nsiditration, and all 

mch claims as may now be. peading or which may heretofore have been made, against 
C 

4' any or all of the Releasees, which may be brought and/or made on account of any 
\ claimed injuriui and/or damages adsing from or rehiin; to the expomre of Claimant td 

asbestos or asbestobcontahh~ produds, and to indemnity them in legal tender andor by 

offset, up to the full extent of t&e campensation paid or to be paid pursuant to fhe 

It is M e r  agreed that this Release and Indemnity and the Settlement Ageementt 

in which Roleasom have joined, set forth the entire agreement between the parties k d  

that there is no other promise, agreement or inducerrient other than .that as expressed 

herein and in the Settlement Agreement. 

The Releason further state: 

1. That each of them is of legal age;.with no mental disability of any kind, and is 
m y  and completely competent to execute this Release and 'Indemnity an his or 
her &vn behalf; . . . . 

2. Thai this Release Ad  hdemnxty has been explained to each of .them and each 
knows the contents as well as the effect thmtyf; and 

3. Claimant verifies that, between January 1, 1958 and December 31, 1974, helshe 
worked with or in proximity to asbestos or asbestos-containing 
attributable to ACandS, and for wbich Claimant alleges ACandS, Inc. is legally 
liable. 

. Releasers further acknowledge that they executed'this imkument after con&ltation 

with their attorney or being afforded the opportunity to consult with an attorney. 

Each of the undersigned hereby declares under penalty of perjury, pursuant to 28 
U.S.C. § 174'6, that thi: foregoing is true and correct. 

a $ k /  Name: 4 
# 

Social Security Number: 

I Date: 7 - 3 / - d 2 ,  



Spouse 

'7 d.1- 2.602- Date: " , .+, 



H. K PORTER ASBESTOS TRUST CLAM F 

Instrzrctions for the Claim Form 

Complete this claim fom as thorouHy and accmtely as possible. Please type or prior neatiy. 

Should there be insufficient space to list d1 relevant Somat ion,  p1eas;e attach additional sheets. 

If Claimant is represented by caunse1, please print or type the foilo~vino, information: 

Attorney Name: 

Paralegal or Contact Name: /...vcul €2. ' f i s i ~ ~ ~  
(FuII rime) 

Name of Law Firrn: 

Firm Address: 

Uirm' in~h~r~ .  AL - 352-04 
(City, Snte irnd Zip) 

Law Firm's Taxpayer ID # 6 3 - 1 7 1 6q 4 f j  

Attorney Phone: (205 I $7 1 0'107 
(Arm Code and Number) 

Fa;u:u05 ) , % T I  - OBOI 
( A m  Code and Number) 

Conract Phone: ( 2 ) 3.7 1 - 0 70 7 F a u : g O 5  ) S7_I - O X O f  
(hrc3 Code and Number) (.Qm Code md Number) 



Chirn Type Election: (Described in Asbestos Claims Procedures Sccrion 5.) 

&xpedited Payment (5.2) 

U Non-Expedited Payment (5.3) 

U Exigent Health Claim (5.4) 

An Exigent Bealth Claim must provide the following additional documentation: 

(i) docurnenb~on. that a physician has diagnosed the Claimant as having an 
asbestos-related illness; and . . 

(ii) a declaration or affidavit made under penalty of perjury by a physicim 
who has examined the Claimant within one hundred twenty (120) days of - .  . - 
the date of the declaration or affidavit in which the physician states, that 
due to an asbestos disease, thetg is substm~al medical IikeIihood that the 
Claimant will not sunrive beyond six (6) months &om the date of the 
declaration or f idav i t .  

Claims electing either expedited or non-expedited processing may also elect to 
defer final processing of the claim until the claimant or hisher representative 
notifies CVCSC to change the status fiom deferred to active. All claim 
infomtion is still to be submitted now and CVCSC will still review it for 
completeness. Only final processing will be deferred. 

. Defer fmal processing of claim 



Part I: Injured Party Information 

Name: Social S e c k t y  i? 

1Mai1 ing Address: Telephone ", a%' ) 2331 ' - 33j105c$, 
(Sueet, PO Box) 

Date of Birth: 
(Month) (Day) (Yew) 

I. Living d Deceased a Sfdeceased, was death asbestos related? Yes No 0 
/ Date of Death: ~~ 

(Blonth) (Day) (Year) 

ff. Ifinjured party has a personal representative other than, QT in addition to hisher attorney, 
compIete the foIIowing for the representative: 

Name: Social Security fi - - 
( L a  name, First name, Middle Initial, Suffix) 

Address: Telephone 6 ( ) - 
(Strccr. PO Box) 

(Ciry, Stare and Zip) 

Relationship to injured party: 
(Guardian, Administmtor, Brother, Sister, etc.) 

a. If the injured party is deceased, a copy of the Death Certificate must be enclosed for Non-Expedited 
claims. (Mandatory onIy for Non-Expedited claims.) 



Part 2: Diagnosed Asbestos-ReIated Injuries 

Piace an X next to all iniunles that have been diagnosed for the injured party @ for which medical 
5 documentaion is available. The Trust maintains the right to request medical documentation for a11 individual 

claims. 
9 
I 

Date of ~iagnosir  / l-.-.- 
(bfonth) (Day) (Yes) 

Date of Diagnosis 
(Month) (Day) [Year) 

In order to expedite the processing of cfkirns md minimize the expense of claims processing, the 
Ei. K. Poner Asbestos T m t  intends to use the results of previous reviews of medical records far otha sbes tos  
defendants by Connecticut Valley Claim Service Company, hc., (CVCSC) for the verificatisn of the c f aimed 
medical condition. 

i ' 
i 
I 
i 

i 
I 
I 

If CVCSC has not previousIy received medical records for this claimant for the disease claimed, you$%-ill be 
notified and asked to submit appropriate medical records. Select A or B. 

ther Cancer Date of Diagnosis / L-#- 
(Speci&) (Month) (Day) ('fear) 

(e.g. Colon, Rectal, Laryngeal, Esophageat, Pharyngeal) l a  O .  

d ~ ; o n - h l d i ~ m c ~ ~  m I b, c hbr l1b~~1h~  Date ofDiagnosis 0 9  / W / r n ~  1 
i 

( S ~ e n ' f L )  Dtrze.2~ (blonth) (Day) vear) 
(Plcunl Disease, Inrerstirial Lung Disease, O&er 

Asbestos Rehttd Disease) 

A. Use results of previous medical reviews if available. (Default if neither is selected.) 

B. d ~ o  not use results of previous medical reviews. Required medical records are enclosed 



Part 3: Asbestos Claims and Li~gation 

1 A. Does Claimant contend that he / she was exposed to asbestos throu& H. K. Porter products? 
C? 

Yes d ~ o  a 

B. Does Claimant contend.that H. K. Porter was nezfigent and/or n e ~ g e n t f y  failed to infarm and I or w u ~ :  of 
the risk of exposure to asbestos? 

do 

C. Has Claimant ever received senlement' money fkom H. K Porter or kom WeI!in@n on behalf O ~ H .  K. 
Porter? 

. . Yes No 

If yes, you must include a copy of a limited reIease that shows that tbis ~Iairnant is still eligble for 
additional claims. 

D. Ras ~II asbestos-related lawsuit been filed on behalf of the injured party against H. XI. Porter? 

Yes No 

E. If Yes, dare lawsuit filed: 

Part 4: Smokilrg History (Optional) 

Has the injured person ever smoked cigarettes? Yes No 

Tf yes, enter the time period and quantity used: 

/ From: To: / 
(Monh) ( Y e a r )  (Month) r(m) 

Packs per day: 



GZ'lairn' ~ o m z  Page 6 

Part 5: Exposzrre to an Occupationally Exposed Person 

Is the daimant alle,aing an asbestos-related disease resulting solely from exposure to an occupationally exposed 
person, such as a family member (spouse, parent, brother, sister, etc.)? 

If No, go on to Part 4. 

If Yes. complete the following: 

Date Exposure &om Other Person Began: 
(Month) (year) 

Date Exposme &om Oher Person Ended: 
(Month) ( y ~ )  

Relationship to occupationally exposed individual: 
. (Spouse, Parent, Brother, Sister, etc)  

CIccupationaIly exposed person: --- - - 
(Last Nme) (First Name) ( f . . )  (Social Scclarity G )  

(Part 6 must be completed for the occupationaIIy exposed person.) 



I /  

" p Part 6: Exposure to Asbestos Prodzr cts 
d 

IC there were multiple instances of occupational exposure, you may list on a separate pa, ae each site or 
occupation in which occupational exposure to asbeztos is alleged (You may photocopy this page if needed.) 

Date E3posure Began: ' Date Exposm Ended: 
(Month) pwr) (Month) (Year) 

Occupation code(s): If 'Other: specify: 

Occupaaon Codes .. 

I 1. Aluminum mufach lkg  worker 1 1, Fomdry workm 21. Powerhome worker 
2. Asbestos installer 12. Industtial w e n t e r  22. bilroad mechanrc 
3. Asbestos products mnufacwer 13. hulatian conmcror 33. Refractory worker 
4. Asbcstos worker 14. hu la tor  24. Shemetal worker 
5. Boiler cleaner 15. Ironworker 25. Shipyard worker 
6 .  Boilermaker 16. Machist  26. S teamfilter 
7. B& mechanic X 7. Mmhant mariner 37. SteeItvorkep 
8. Clutch mechanic 18. Pipecoverer 28.. Turbine mechanic 
9. Commercial laundry \varkcr 19. Pipefitter 29. Welder 
10. Electrician 20. Plumber 30. Other * 

* If occupation code "30. Other" was used, you must supply a job site. Othemisc the job site is optional. 

tftfie jobsite appears on the listing ofjobsites; enter the numeric code: 

Job site or location of exposure: Pnrnithb t -  rD 
(c i~l  (Stare) 

Code(s) of H. K. Porter asbestos products to which person was exposed: _A, L ! f (Optional) 
(Code A-F) 

A. Cloth B. Tape C. Rope D. Yarn E. Felt F. Fiber 

Check n&e(s) of each H. K. Porter Company which made product(s) to which person war exposed. 

f ~sbestos Manufacturing Co. (AMCO) - Russeil Manufacaring Co. - - Tallman hfcCIusky Fabncs Co. . - Carolina Asbestos Co., kc. - Southem Asbestos Co. - Ti-imoid Co. 
/Other / Unknown i - Pacific Asbestos Corp. - Southern Textile Corp. - I 

The following item is mandatory only far Non-Expedited Claims. 



s 'Claim h u m  

Claim must be signed by t h e  injured party or by the person filing on hisiher behaIf. 

(Firms filing claims elec&onically should submit one signed affidavit in lieu of this page.) 

To the best of my knowledge, the i d o m t i o n  c o n h e d  in this claim is true and complete m( 
the claimant has not previouslyrelinquished his or her rights to such a claim against the H. K 
Porter Company, Inc. or against the H. K. Porter Asbestos Trust -.  

I 

Signature of Cfuimunt or Represenl~tive 

(fc~iafi lCQah~ (I. n~fia.t 
(Print or &pe the name of thksignatory aboGe) 

P 
.Submit completed claims to: 

H. K. Porter Asbestos Tnrst 
P.O. Box 950 



ALVIN J: SCHO-D, D.O., F.C.C.P., F.A.A.D.E.P. .: __._ 
PtfLMONARY MEDICWE 

OCCUPA~ONAL LUNG DISEASE/. 
/ ~ ~ ~ ~ n ~ s d s e z u i k y  ~ u m b ~  TYPE O€ ii'&ADm~j 438 W.'ST. JAMES PLACE 

FACE. ON 
i i i . m  



" PLEASE READ CAREFULLY. PLEASE COMPLETE THIS C U M  FORM AND A7TACH 
ALL NECESSARY DOCUMENTATION IN ORDER TO HAVE YOUR C W M  FULLY REVlEWED 
& CONSIDERED FOR QUALiFlCATlON UNDER M E  MASTER SETTLEMENT AGREEMENT & 
CE SEXTLEMENT TRUST AGREEMENT. 

Partlcioatinrt Claimant Clalm Fom 

I, John D. Stoor(the 'Claimant"), understand that the information provlded in this Claim form is 
provided to Combustion Engineering, lnc. ("E). It agents and repesentatives to Induce payment in 
settlement of my claim for damages against It and tts predecessors, successors, dkisians, 
subsidiaries, officers, agents and employees. Combustion Engineering, Inc. and Its agents and 
representatives can fully rely on the accuracy of the representations made herein. 



2. Clatm lnfomation 

behalf of the injured parson (i.e. the Claimant)? 

- Please attach a copy of the Face Sheet of Complaint 

3. Medical lnfomation 

/ Disease(s) Claimed 1 Asbestosis I 

I - Clalm MUST attach BOTH (1) a copy of Claimant's Medical Report to Substantiate Claim 
AND (2) an executed Authorlzafion to Obtain Claimant's Medical Records. 



Signature of Claimant of Legal Representative: 

. .- 
(print name): (C . t 5  &I .\ KPC, 11 1\11 

I 





MANVILLE PERSONAL INJURY 
SETTLEMENT TRUST 

Submit Completed Claims to: 

Claims Resolution Management Corporation 
P.O. Box 10411 

Fairfax, VA 22031 
(703) 204-9300 
(800) 536-2722 

Law Firm Administrative Contact 
Regarding this Claim: 

Name: LUOI L n n r  Telephone Number: (do';) 671 - 07a7 
J 

Title: d c !  flsc~ctP/\t E-mail address: 
J 

Law Firm: _L~L; 4 bf A ,  per .fk.m KPnhnH 
/ 

S:\CRMC\POCVI.DOC Created August m1 /dl30 



I . . :Ye; .-. ' 7  I PART 1: INJURED P A R T Y ~ J I W O ~ O N  ' .::' : ' . . . .. . .  
-. - 

NAME: L D. <hn r - 
Firsf Middle Last h/Sr 

'., 
G m E R :  (check box) MALE 

FEMALE 

Mailing Address: 32.q 
Skeet Address 

G C ~  an 9 3 ; ~ ~ 2  o 5~ 
City, Siute (Prm'nce), Zip Code (Postal 6 d e )  Countnj 

Daytime Telephone: I;r-bs ? a 3 7 - 3(t &ti E-mail Address: ' 
Area Code 

Date of Death: 
( W D / Y Y Y Y )  

Persond Representative Name urfinjured party is deceased or is living and has a person, 
ather thanfling nftomey, filing OJI l&&r beMj): 

Name: 
First Middle Inrst k /Sr  

Mading Address: 
Street Address 

-- 

City, Siute (Province), Zip Code (Posiul 6 d e )  Counm~ 

Daytime Telephone: - E-mail Address: 
Area Cade 

S:\CRMC\PONI.DOC Created August 2Mn / A S /  



I 
PJ 

If pxeviousIy supplied by Law F h  Code: Atty Code: 
ir, 
i j  
i IEEl 

T~xD#:  b3:111?6st45 h t a e t  Address; 

Law Finn Nme:  

Attorney Assigned: A,, Po. Kerr~~ L"o o hm 

Telephone: iW) -.$71- - 0707 Facsimile: (&,5) Q ? f  - G M ~  
Area Cude Area Code 

0-4 ~b Pt/xza C h  bH 
Street Address 

R'  k\ f$L 35m4 if sf?- 

City, State (firovince), Zip Code (Postal Code) Country 

TF "ITERE IS CO-COUNSEL, CObAE'LETE TIXIS SECTXON: 

If previously supplied by W C ,  Law Firm Code: Atty Code: 

m 
Tax ID #: Memet Address: 

Law Firm Name: 
I 

Attorney Assigned: 

Telephone: - F a c s d e :  - 
Area Code Area Code 

Mailing Address 
For Claim-Related 
Correspondence: 

s:\cRMc\POCN~.DOC h a t e d  August ZW1. 

Street Address 

City, State (Prozn'lzce), Zip Code (Postal Code) CountnJ 



Has m y  asbestos-rdated lawsuit been filed on b e M  of this injured pm]? 
(check one) 

(give emliest date Bed and state) d ~ o  

Describe & emplopmi periods d&g which the injured party was q a s e d  to 
Manville asbestos. Use occupation and industry codes listed on Paae - 5. 

I. From t't $8 
Year 

To:. tCrSEZ 
Year 

Occupation Code: -\ 8 Indrtstry Code: I I 4 

Exposure Site Code, if previously supplied by CRMC: E!!El 
Company or Union: ?ffl C. 

Etxposure Site: Pacu k \ In  

Plant, Site or Ciiy 
5sa It 5f7- 

Sta fe G u n Q  

2 From: 
Year 

To: 
Year 

. Occupation Code: Industry Code: . 

Exposure Site Code, if previously supplied by CRMC: !!zZl 
Company or Union: 

Exposure Site: 
Plant, Site or City 

State Country 

Attach additiortal pages ifnecessunj. 

S:\CR.MC\POCVl.DOC b a t e d  August 2001 1.2 3 5 



u' 

P~ 02. h&tor/2~~bestos 
'rion/dmaE.tion/ 

s&pyard) 

28. P h t a  
29. Pipecovaa - abestas 
30. Rp&wr/ste 
31. bterm/sheetro a l l  / joiner 

a p e & / b r &  
-/con&or/&m 

34. Rigger 
18. Cwtoh/jdtor 35. ~ m d b ~ &  
19, B d h / d e d c d  worker 
20. h@= (&dd, medhdal etc.) 
05. Factory worker (assem331y he) non asbastas 

member / bys-dttr 39. Shipfitter 
2.. Fk&ghW 38. S p ~ g h t  
22. P m c e  workex/ repair installs 54. S t e e l v v o r k w / f o m ~ / d ~ m  
5 2  mass worker 40. Warehouse Worker 
23. Heavy e@pmmt operator (isrtd. truck, 08. Wdderlbla-th 

forklift and crane) 

Tndustry Codes 

101. Aao~acela~ation 
102 Asbestos h a t m a t  
103. Auto mda-g 
104. AutomoWe repair 
002. Building ocwpmt/enviromatal 
. . bystander 
106. C J r ~ c d  
107. Construction trades 
112 Glass m a n d a h g  
115. bdatim 
108. kon/stee?ifd-m/foundry 

(mActur ing)  
109. Longshore 
124. Mrunville asbestos products 

mdac&g/*g 

110. I - v h i h e  
111. Military 
116. M d ~ m  plant 
113. Non-asbestos products mdac-g 
125. Non-Mmae asbestos products 

m d a m g / M g  
118. Paper/pdp mdacN. in i ;  
114. Petrochemical 
117. Rarlroad 
120. Shipyard construction/ repair 
121. Textile 
122 Tirelrubber a d a e g  
123. Utilities 
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,"I 
Place a check next to al l  injuries below that have been, or were, &posed for this injured 
Party AND for which medid do ation is amker l .  

&Sat=& Pleural Disease (Category 1) a ~ u n g  ~irncer - one (Category 5) 

andisabkg Bilateral hterstitial C] Lung Cancer - Two.(Category 6) 
Lung Disease (Category 2) 

n Disabling Bilateral Interstitial Lung Malignant Mesothelioma (Categoq 
Disease (Category 3) 

a Other Cancer Category 4) \ Other Asbestos-Related Injury: 
Select be ow: 

U Laryngeal 
0 Esophageal 

0 phiuyngeal 

This section is to be completed ONLY when you have alleged a Category 6. 

Has the injured party ever smoked cigarettes? (circle one) YES NO W O W  

If Yes, is the injured party a current smoker? NO 

If No, what year did the injured party quit smoking? 
Year 

S\CRMC\POGVIDOC Created August 20Cn l & $ F  



A l l  elaims must be siped by the injured p- or the pwBon f3hg on Msfier - 
behalf (such as the personal representative or attorney). 

I have reviewed the i n f o m ~ o n  subdRed on this proof of d a b  
farm and all do nts subdeed in support of my d h  To the 
best of my howledge, the h om ti an is accurate and complete. 

SIGNATURE OF INjURJD PARTY OR R E E W ~ ~ E A ~ ~ V E  

~ ~ ~ N A h / Z E A N D ~ ~ O ~ T O  m-L)Pmm 
OF THE SIGNATOEY ABOVE 

S:\CRMC\POCVl.DOC Created August 2001 1 2 3 A  



st fime before you submit it to CXldC. Mis&g or 
g  omt ti on will delay the pracessFng of yam 

+ C h d  to ensure yom suppo*g dommbt ion  is for &e sane person S a t e d  on the 
Frqumdy, we find medid reports *&ed with forms. 

+ ~ e & d  and okhw s u n o f i g  docurnm& must be readabk!. ppoor photocopies are 
attached, we wiII cmidm &e chum incomplete. 

* Be sure we h o w  whom to contact if we have a question about y m  Ifahwb 
is m M h g  the claimp comphte the cover page dcat ing  the person(s) in yaw firm 
rqom&lefor answering filing questions and collecting the needed info 
mast mes, this is not the attorney of record. 

' + If you are new to claim filing or not m e  of the accepted way to complete claim f o m ,  
d us or send us a copy to preview before you s u E t  yam cIaint Likavise, iF you 
have created your awn automated version of our form (for f i g  on paper), and have 
not: yet submitted it to CRMC, please allow us to review it before you be* the 
submission process. 

+ When in doubt, cail us; we are happy to hdp. The more assistance we can provide 
bdure you file your claim, the less time and frustration we'll both q & m c e  in the 
proc~sing of your CIaim. 

S:\CRMC\POCLNSII.DOC Created August 2DOf 
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H. K PORTER ASBESTOS TRUST CLAIiM FO 

+, 

Instvrlctionsfor the Claim Form 

Complete this claim form as thomu&ly and accmteiy as possible. Please type or print neatiy. 

Should there be insufficient space to Iist all reievant  oma at ion, please attach additional sheets. 

. Representation 

If Claimant is represented by counseI, please print or type the fallosving information: 

~ t ~ o r n e y  iVme: kerhelr Grover 
Last ~ o m f :  First N m c  Middle Initial Su1li.u (Ir.. 9.. IE. ex . .  

?A#erm 

Paralegal or Contact Name: 
(Full n m t )  

Same of Law Firxn: 

Firm Address: 

B;rm;noh~m . AL . 35204 
(City, Sure md Zip) 

Attorney Phone: (205 $7 1 Q 9 0 7 F ~ x ( 2 0 5  ) , B71 - O S U i  
(Area. Code and Xurnber) (Area Code and Number) 

Contact Phone: ( 205 ) 3 .7  I - 0 70 7 Fau:@05 3 271 - O X o t  
(&a Code and Number) (ha Code and Number) 

E-mail Address k C A ~ L L ~  (ii) ; X .  fl&+Co*. CO f l  



Chim Type EIech"on: Pesnibed in Asbestos CiaLns Procedures Section 5.) 
S 

i, 

Expedited Payment (5.2) 

Non-Expedited Payment (5.3) 

U Exigent Health Claim (5.4) 

An Exigent Health Claim must provide the following additional documentation: 

(i) documentation that a physician has diamosed the Claimant as having an 
asbestos-related illness; and . . 

(ii) a declaration or aBdavit made under penalty of perjury by a physicivl 
who has examined the Claimant within one hundred twenty (120) days of 
the date of the decl~ation or *davit in which the physician states, that 
due to an asbestos disease, there is substantial medical likelihood that the 
Claimant will not sunive bey&d six (6) months &om the date of the 
declaration or @davit. 

Claims electing either expedited or non-expedi ted processing may also elect to 
defer final processing of the claim until the claimant or hisher representative 
notifies CVCSC to change [he status &om deferred to active. All claim 
information is still to be submitted now and CVCSC will still review it for 
completeness. Only final processing will be deferred. 

. U Defer f i a l  procbsing of claim 



d i  

4. Part I: Injured Party Information 
d 

t 

Telephone f ( &+3 23'7 ' - 3(c58 

Date ofBinh: 

I. Living d Deceased [? Udecewed, war death asbestos related? Yes a Na 

/ / Date of Death: - 
(Month) (Day) (Yew} 

II. Ifinjured party has a personal representative other than, or in addition to hisher attorney, 
compIete the foIIowlng for the representative: 

Name: Social Security iY - - 
(Lasr name, First name, Middle Initial, Suffix) 

Address: Telephone i? ( 1 - 
(Street, PO Box) 

(City, Srare and Zip) 

Relationship to injured party _ 
. (Guardian, Adminimtor, Brather, Sisur, crc) 

m. If the injured party is deceased, a copy of the Death Certificate must be enclosed for Non-Expedited 
claim. (Mandatory only for Non-Expedited claims.) 



Part 2: D iagn used Asb estos-ReIatgd Injuries 

Place an X next to ail iniuries that have been diagnosed for tfie injured party pxJ for which medical 
docmentaidn is availabie. The Trust w k ~ n s  the right to request medical docmentation for all individual . 
claims. L 

Date of ~ i a ~ o s i s  / ~~ 
(bianth) (Day) (k'car) 

Date of Diagnosis / L".- 
(Monrhf (Day) (Year) 1 0: cancer . - 

(Specify) 
(c.g. Colon, Rectal, Larynpcai, Esophageal Phqmseal) 

In order to expedite the processing of clkiiims and minimize the expense of claims processins, the 
H. K. Porter Asbestos Trust intends to use the results of previous reviews of medical records for other S ~ ~ S C L O S  

defendants by Connecricut VaIley Claim Service Company, hc., (CVCSC) for the verification of the c lained 
medical conditian. 

! I d ~o . -Mdig i rncy&~  b,wv 

Lf CVCSC has not previously received medicd records for this claimant for the disease claimed, youtk*ill be 
notified and asked to submit appropriate medical records. Select A or B. 

I 

A. C/ Use results o f  previous medical reviews if available. (Default if neither is selected.) 

c %brljkc'LuT Date ofDiagnosis 0 9 / 24' / ma 7 
( S ~ c c i f Y )  ~ X ~ Y . ~ S ? L  (Month) (Day) @ear) 

B.  DO not use results of previous medical reviews. Required medical recards are enclosed 

! (Picufill Disease, Inrerstiriaf Lung Disease, Other 
Asbestos Retared Disease) 



Part 3: Asbestos Claims and Li~gation 

A. Does Claimant contend that he I she was exposed to asbestos through K. K. Porter products? 

Yes d ~ o  

B. Does Claimant contend.that H. K. Porter was negligent andior negh~entiy hiled to inform and t' or w u n  of 
the risk of exposure to asbestos? 

YA d m  

C. Has Claimant ever received sertlernent money f2om H. K Porter or from Wellington on b e h a l i o i ~ .  K. 
Porter? 

. . Y e s  (II No 

Eyes, you must include a copy of a limited release that shows that this claimant is still e1igibIe for 
adsfitionai claims. 

D. Has an asbestos-related Iawsuit been filed on behalf of the injured party azainst H. K. Porter? 

Yes No d 
E. E Yes, date lawsuit fiied: 

Part 4: Smoking History (Optional) 

Has the injured person ever smoked cigarettes? Yes No LZ] 

If yes, enter the time period and quantity used: 

From: I To: / Packs per day: 
(Monrh) (Ycar) (Month) Ww) 



Part 5: Exposzlue to an Occupation@ Exposed Person 

Is the claimant alleginng an asbestos-related disease resultins solely h r n  exposure to an occupationally exposed 
person, such as a family member (spouse, parent, brother, sister, etc.)? 

Yes  No 

If No, go on to Part 4. 

Date Expasure fkom Other Person Be,=: 
(h?ionth) CYW 

Date Exposwe from Other Person Ended: 
(Month) (year> 

i 
Relationship to occupationally exposed individual: 

. (Spouse, Parent, Brarhtr, Sister, etc.) 

Occupationaily exposed person: - - --- 
(Last Nme) (Firs Name) ( I .  (SucizI Secu~y $1 

(Part 6 must be campfeted for the occupationally exposed person.) 



Part 6: Exposzrre to Asbestos Prodzlcts 

If there were multiple instances of occupational exposure, you may list on a separate pa, oe each site or 
o c c u p a ~ n  in which occ~pafional eqosme to asbestos is d l e g ~ d  (You may photocopy d r  page ifneedel.) 

Date Exposure Bqan: 00 / 19 sg Date Exposure Ended: 
(i4lontht flew) (Mcnth) f lea) 

Occupation code(s): ff 'Otfrec specifL. 
( horn list below) 

13. Insulation contractor 23. Ziefractoq worker 
14. hulator 24. Sheeme.tai worker 

- 15. konworker 25. Shipyard worker 
16. Machinist 26. ~te&fircer 
17. M m b t  mariner 27. Steel.rvorker 
1 8. Pipecoverer 28.. Turbine mechanic 

ercial laundry worker 29. Welder 

* If occupation code "30. Otherfr was used, you must supply a job site. Otherwise the job site is optional. 

If the jobsite appears on the listing ofjobsites; enter the numeric code: 

lob site or location of exposure: WY\C p n c ~ k k  Tl> 
t -  

(CiW (Sun) 

Codefs) of H. K. Porter asbestos products to which person was exposed: 4, C! (Optional) 
(Code A-F) 

A. Cloth B. Tape C. Rope D. Y m  E. Felt F. Fiber 

Check name) of each H. EC Porter Company which made product(s) to which pcnon was exposed. 
- 
J Asbestos Manutacniring Co. (AMCO) - Russell Manufacturing Co. - Tailman hrfcClusky Fabrics Co. - - Southm Asbestos Co. ,, Carolina Asbertos Co., Inc. - Thennoid Co. 
-Pacific Asbestos Corp. - South- Textile Corp. A t h e r  / Unknown ; - 

following item is rnandatow only for Non-Expedited Claims. 

i)ercnbe how aposwc occurred ~ * ~ P Q J ,  ia o~b~ia. om&*< .* N M - i q 4 1  t W 4 d 1 ~ ~  bur 

W+ I~rnthA k HL ? a r b  c b C e .  e h  



Part iP= AuthorizaI?iiun 

Claim must be signed by t he  injured party or by the  person filing on hisfier hehnlf. 

(Firms filing claims electronically should submit one signed affidavit in lieu of this page.) 

To the best of my bowledge, the i n f o ~ t i o n  contained in this claim is true and complete m( 
the claimant has not previouslyrelinquished his or her rights to such a claim against the H. K 
Porter Company, Inc. or against the H. K Porter Asbestos Trust. 

. -. 
! 

Signature of Claimant or Representative 

H. Et Porter Asbestos Trust 
P.O. Box 950 

525 Brook Street 



-- ALVIN J, S ~ O ~ D ,  D.O., F.C.C.P., F.A.A.D.E.P. 

FACE-ON I =-)fmq z m M ~ ~  

4A. R;NY4ximzR Am- 



-A I?~L V ~ Y  J. ~ L ~ W L F J ? S U A J ~  ugv., r..b..c*.r ., 
PULMONARY MEDICWE JOW <no& & .  OCCUPATIONAL LUNG DISEASE/ : ./I br IVE OF RE~DENG 438 w.'sI'. I- p m  . . 

\ - L-1 . . mcAci, IL 60614 
C .  





S u e  of Idaho 
INDUSTRIAL COWMISSION 

317 Main Streot Bo ldahp 83720 
NOTICE OF lNJURY AND b M  FOR BENEFITS 

TRIPLICATE 
Malt  to Surely 

Every work iqlury to an  employee (including dh- or infection in respect of such injury) which requirea.medfca1 servlces other than first- 
aid trartment, muet be reported wiWn TEN day3 after the employer has knowledgw of the injury. 
&MPLOYEB - 

rrC 

1. Name 2. Phone NO,&&&Z~Y~ 
@WE W UNDER WICH CONCERN WES BUSINESS) 

3. of Busbeas (State major activity, goods haidled, 
mor done, type of mine & ore extracted, prodnets . /@/o- H 
manufactured, 6 k )  

5. Location Lf different from msif address ///-&&a* $0 k / r s t  
6. Name of Insurance Cr;rfer 4 

8. Soo Sac. No. 

d?x2oal Phone No 
41P) 

Single a Dfvoroed 14. No. a% under 18 b 
#. . 

16. Number of days worked per week 17. Wages _,: per 
(Hour, Dry. Wsak, Idanlh) 

18. .T.f board, lodging, or other advantages Purnihed in addition to wages, give estimated value: $ par wee 

19. Xf gratuities (tips, ate.) were received fn the course of employment, give estimated value: $ per wee 
21.  ow long employed by ,b ~ A W E  in thia occupation? 

p m m s )  
22. Department zeguIarIy bmployed in 
AWLDENT OR EXPOSURE TO 
23. Place of Accident or b o s u r e  

24. W a s  place of accident or expos a.m. 

26. Date of accident, expome,  or initial diagnosis 26. If accident, give t h e  

27. Date  employer learned of accident 19 -//do/ 
28. Did lnjurg .result in dishbility beyond date of accidmt? Mta O N o  29. If yes, give date last worked 

80. Was injured paid in full for thfs day7 5 YW* )--, 81. Has employee returned to work? n Yes n No 

82. If yes, give date 83. A t  what Pwge 4 $ Fm 

CAUSE OF ACCIDEWY! . 
occumd 7 (Describe briefly, such a s  loading truck; shoveling dirt, walking down stalrs, ate.) 

38. Were mechadical guards, or other aafegualds provided? a y e s  No. 89. Was injured uaing them? lsJ Yes 0 No. 

INJURY OR OCCUPATIONAL ILLNESS 

42. Name and address of hospital 

48. I n  Patient 0 O u t  P a G e n t x  44. Did employee diet Yes No. 46. If yes, give date 
46. In  case of death, give name and address of nearest relative 

Signatare 
o f  Employer n 

fficial Posltion 





"" PLEASE READ CAREFUUY. PLEASE COMPLFTE THSS CLMM FORM A N D  ATTACH 
ALL NECESSARY DOCUMENTAmON IN ORDER TO HAVE YOUR C W M  FULLY REVIEWED 
& CONSIDERED FOR QUALIFICATION UNDER THE MASTER SFlTLEMENT AGREEMENT & 
CE SRfLEMENT TRUST AGREEMENT. 

Participafina Claimant Claim Forq 

I, John D. Stoor(ihe "Claimanf), understand that the Infonation provlded in thls Claim form is 
provided to Combustion Engineering, Inc. ("CF). It agents and representatives to induce payment in 
settlement of my ctaim for damages against It and Its predecessors, successors, divisions, 
subsidiaries, officers, agents and employees. Combustion Englneering, Inc. and Its agents and 
representatives can fully rely.on the accuracy of the representations made herein. 

1. Claimant lnformatlon: 

Claimant Name: Jotin D. Stoor 

Clalmant Law Firm 
Representative: 
Claimant Law F i q  
Represenfattve 
address & facirniIe 
Numbec 

I

Date of Birth: 1 1 

G. Patterson Keahey 

One Independence Plaza 
Suite 64 2 
Birmingham, AL 35209 
(205) 871-0801 

Spouse's Name: 

Date of Death (if 
applicable): 
Decedent Estate 
Legal Representative 

Adelene Stuart Stoor 



2, Clalrn lnfomation 

I - Piease attach a copy of the Face Sheet of Complaint 1 

3. Medical Infomation 

I 
* CIalm MUST attach BOTH (I) a copy of Claimant's Medicaf Report to Substantiate Claim 
AND (2) an executed Authorization to Obtain Claimant's Medical Records. 

J 

Dlsease(s) Claimed psbestosis 
r 



Date: 

. .- 
. :\ ... (print name):-& . Pc:+/c~ 5 1 keh i l f i* \J  





CASTORENA v .  G E N E W L  ELECTRIC, et ax.  

June 7 ,  2007 
Deposition of: 

TrammeL1, Gerrie K. 

DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF B W O C K  

MILDRED CASTORENA, 
Individually and as Spouse 
and Personal Representative 
of the Estate o f  TED 
CASTORENA; ALENE STOOR, 
Individually and as Spouse 
and Personal Representative 
of the Estate of JOHN D. 
STOOR; STEPHANIE BRANCH, 
Individually and as Personal 
Representative of the Estate 
of ROBERT BRANCH, JR; ROBERT 
L. HRONEK; MARLENE KISLING, 
Individually and as Personal 
Representative of the Estate 
of WILLIAM D. FRASURE; 
NORMAN L .  DAY, 

Plaintiffs, 
vs . 

GENERAL ELECTRIC, et ax., 

) 
1 

1 
1 
1 

) 

1 

) 

1 
) Case No. C V - 2 0 0 6 - 2 4 7 4  

ORAL DEPOSITION OF GERRIE K. TRTULIMELL 

Taken on June 7, 2007 

Defendants. ) 
1 

BUCHANAN REPORTING SERVICE 
(208) 233-0816 



CASTORENA v .  GENEmL EL~GTRIC, et a1 Deposition o f :  

June 7 ,  2007 Trammell, Gerrie K. 

1 APPEAK4NLES 
2 ear h e  l'lntnttff 

IkhlCS C AKNOLD 
3 Peieroen Parktnson 8. Antold 

Anorntys at Lsa 
I P 0 Box 1645 

Idaho Falls ldaho 
5 
6 For 4 W Chesterton and ShepsrdN~le, 

DAVID H MAGIJRL 
7 Mayuare & K r s s  

Atiornep at Lsw 
8 14 14 Fgsl Center 

Pwatello Idaho 
9 

1 0  Tor Clown Cork & Seal 
CHARLES JOHNSON 

1 I. Johnron OIson 
Attorneys at Law 

12 P 0 Box 1725 
Paatello. Idaho 

13 
14 For lngersoll Rand and Westinghouse 

JLII IE S ETiUCY 
15 Gteener Banducil S hoemsker 

Anornep st l a w  
1 6  950 West Bannock Street, Sulte 900 

Worse. Idaho 
1 7  
18 For Warren Pumps, Sterltng Pumps, Henry Vog! Maclitnc 

Company and FMC Corporatron 
1 9  LEE RADFORn 

Mnffan Shomas. Barrel< Rock & Ftelds 
20 Attorneys at Law 

41 2 Wesl Center 
?i Pocatello. Idaho 
2 2 For h t o n  tlectrtcal lnc Ena Cutler ifamrn~r 

HOWARD D BURNETT 
2 3  Hawley Troxell F ~ t s  & Hawley 

Attorneys at Law 
2 4 333 South Matn Street 

Pocatcllo ldaho 

ror WinCn 
0 4 N 4  IILKLikK1lOU 

2 l tall I arlev Oberrechi & Rlanton 
Attornevi at Lnw 

3 P CI Box 1271 
Botse ldaho 

4 

5 For C rnnm and tloneyell 
BPOOK B BOND 

6 Perk~m Cole LLP 
Anomem dl Law 

I 15 1 Cari Frotit Streel Suttc 400 
Botso ldaho 

8 
9 For Zum lndustnes and Paramount Supply 

JASON UAIWTT 
t o  Stevert V h o .  PC 

Atrot neys at L ~ M  
11 1620 Southwest Tmlor Sveei 

Podand. Oregon 
12 
1 3  kor 1 l 7  Corporat~on Bell & GosseR AquaChern and 

Cleaver Brooks 
1 4  A BRUrF I ARSON 

Attorney at Law 
1 5  P 0 Box 6369 

Pocatello ldaho 
L 6 
1 7  For lid1 Brothers Chemtcal Company 

STEVEN R hRAFT 
1 8  Moore. Basktn & Ella 

Anorneys at Law 
1 9  P O Box 6756 

Bone, ldaho 
2 0 
2 1 For Bullough Abatement 

GARY L COOPER 
2 2 Cooper & Larsen 

Attorneys at Law 
2 3 151 Nonh Thtrd 

Pocatello ldaho 
24 

2 5 -- 

Page 3 Page 5 

1 For Guard Ltrte 1 For  G o u l d  lncornora ted  
BRIAN D FlAKi'CR 

2 Atlortiey at Law 
P 0 Box2838 

3 'Iwtn Falls, Idaho 
4 For lMO lnditstrte? 

CHRIS H ut4sr:~ 
5 Anderson, Jultan & liull 

Attorneys at LAW 
6 P 0 Box7426 

Botse, ldaho 83707 
7 
8 For helly Moore, Square D and Alaska Copper 

STEVEN K BROWN 
9 t i o ~ k r n s  Roder Cmckett tlansen S: Hoopes 

Anorneys at Law 
1 0  P 0 Box51219 

ldaho Falls. ldaho 
11 
1 2  For Owens llltnots 

IAN C JOHNSON 
1 3  Merrtll & Merrtll 

Attorneys at Law 
1 4  P O Box991 

Pocatello ldaho 
15 
1 6  For Rockwell Automatton, Rellancr Eledrtc, Babbtlt Steam 

Spectalttes and Steel West 
1 7  DONALD F CAREY 

Quane Smtth, LLP 
1 8  Attorneys a1 L a w  

2325 Wesl Broadway 
1 9  Idaho Falls Idaho 1 Foc l i o c k ,  A n  acktng,  and Fatcbanks Mocse Pump 

CKRISTOPKbR P GRAHAM 
Trout Jones Gledhtll Fuhrman 

JOHN A B A I L E Y  

2 Rac~ne, Olson, Nye,  

B u d g e d  C a ~ l e y  
3 Attorneys  at Law 

C e n t e r  Plau Bul ld ing 
4 Pocate l lo ,  I d a h o  

5 For A d v a n c e d  i n d u s t r ~ a l  Suppl}  

CAROL TLPPI VOi'ilu 
6 R a c ~ n e ,  O l s o n ,  Nye,  

Budge & B a ~ l e y  
7 At torneys  at Law 

Center Plaza E u r l d l n g  
8 Pocate l io ,  Idaho 
9 F o r  t h e  Un~on Pacific Rar i road 

S A M A N T H A  J SLARK 
10 Berman & Savage 

Attorneys  at Law 
I 1 170 South Ma~n  S t r e e i  

Salt L a k e  C~ty, U t a h  
1 2  

2 (Pages 2 to 5 )  

2 3  Anornejs at Law 
P 0 Box 1097 

2 4 Botse. Idaho 
2 5 

BUCHANAN REPORTING SERVICE 
(208) 233-0816 

2  3 
2 4  
2  5 
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CASTORENA v .  GENErUlL ELECTRIC, et al. 
June 7 ,  2007 

Deposition o f :  

Trarnrnell, Gerrie K, 

I N D E X  

Examillation By: 
Mr. Maguire 
Mr. Charles Johnson 
Ms. Tetrick 
Mr. Radford 
Mr. Cooper 
Mr. Hansen 
Mr. Harper 
Mr. Ian Johnson 
Mr. Bailey 
Mr. Carey 
Mr. Graham 
Mr. Herberholz 
Mr. Bond 
Mr. Burnett 
Ms. Slark 
Mr. Brown 
Mr. Larson 
Mr. Kraft 
Mr. Maguire 
Mr. Carey 
Mr. Herberholz 

Page 
11 

27 
28 
33 
34 
4 1 
42 

43 
44 
45 

47 
47 

48 
5 1 

57 
5 S 
6 1 

62 
63 

64 
65 

Page 6 / Page 8 1 

Page 7 

Exhibits: 
No. 1 - Responses to Master Interrogatories 15 
No. 2 - Supplemental Response to Master 17 

Interrogatories 
No. 2-A - Pfizer Pro Tanto Release IS 
No. 2-43 - Industrial Commission 18 

Notice of Injury 
No. 2-C - Report of Autopsy Examination 20 
No. 2-D - Manville Personal Injury Documents 21 
No. 2-E - AC and S Release and Indemnity 22 
No. 2-F - Celotex Asbestos Settlement Documents 22 
No. 2-G - Dr. Schonfeld Test Results 

(Not referred to) 
No. 2-H - H.K. Porter Asbestos Trust Docments 23 
No. 2-1 - Eagle Picher Industries 24 

Settlement Documents 
No. 2-5 - Mangialardi Master Complaint 25 
No. 3 - Six pages from Armstead Complaint 27 

I BE IT E W m E R E D  that on the 7th day of Jme, 
2 2007, at the hour of 1.05 p.m. the deposition of G E N E  
3 K. T W L L ,  produced as a wimess at the instar~ce ofthe 
4 defendants in the above-entitled action now pending in 
5 the above-named court, was taken before Paul D. Ruchwari, 
6 CSR #7, and notary public, Slate of Idaho, in the 
7 Ameritel Inn, 1440 Bench Road, Pocatello, Bannock C o m b .  
8 Idaho. 
9 
10 W E U P O N ,  the following proceedings usre had. 
11 

12 (Deposition Exhibit Nos 2-A tl~rough 2-5 
13 marked for identification.) 
14 
15 MR. MAGUIW: Before we get started, ttvo 
1 6  matters. The first one, Mr. Arnold, relates to the 
1 7  continuation of the deposition in the event we obtain 
1 8  additional information after today. I know in a lot of 
19 these cases we simply don't have a lot of the history 
2 0 pertaining to employment, health, that sort of thing, and 
2 1 if we need to reconvene the deposition at a later time, 
2 2 we want to make sure that the record reflects that we are 
2 3 reserving the right to do so. 
2 4 For the record I see that we have a number of 
25 new 

1 introduce ourselves again so we know who all is here. X 
2 am David Magulre on behalf of A W Chesteron and Shepard 
3 Niles 
4 MR. CHARLES JOHNSON: Charles Johnson for 
5 Crown Cork & Seal Coinpany 
6 MS TETRICIC Jul~e Tetricl, on behalf 
7 Ingersoll-Rand and Westinghouse 
8 MR. RADFORD. Lee Radford on behaif Warren 
9 Pumps, Sterling Pumps, Henry Vogt Machine, and FMC 
10 Corporation. 
11 MR. COOPER C a q  Cooper on behalf of 
1 2  Bullough. 
1 3  MS. VOLYN: Tippi Volqn on behalf of Advanced 
1 4  Industrial Supply. 
15 MR. HANSEN: Chris Hanseii on behalf IMO 
1 6  Industries. 
1 7  MR. HARPER: Brian Harper representing 
1 8  Guard-Line. 
1 9  MR. LAN JOHNSON: Ian Johnson on behalf of 
2 0 Owens-Illinois. 
2 1 MR. BAILEY: John Bailey on behalf of Gould. 
2 2 MR. CAREY: Don Carey on behalf of Rockwell 
2 3 Automation, Reliance Electric, Babbitt Steam, and Steel 
24  West. 
2 5 MR. LARSON: Bruce Larson on behalf of ITT 

1_ - V  
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Corporation and on behalf of Cleaver-Brook. 
MR. C M W :  Ghrrs Graham on behalf of 

Garlock, Anchor Packing, and Fairbanks Morse P m p .  
MR. mRBERHOLZ: Dana Herberholz on behalf of 

NIBCO. 
MR. BOND. Brook Bond on behalf of Granco and 

Honeywel I. 
MR. DAYWIm: Jason Daywitt for Z m  

Industries and Paranrount Supply 
MR. B U W E n .  Howard Burnett on behalf of 

Eaton Electrical, Inc., formerly known as Cutler-I-Xamer, 
Irlc. 

MS. SLARK: Samantha Slark on behalf of the 
Union Pacific 

MR. KRAFT: Steve Kraft on behalf of Hill 
Brothers Chemicals. 

MR. BROWN: Steve Brown on behalf of Kelly 
Moore, Square D, and Alaska Copper. 

MR. ARNOLD: And James Arnold on behalf of 
plaintiff. 

MR MAGUIRE: Let: the record reflect that this 
is the time set for the taking of the deposition of 
Gerrie Tramnell who is the personal representative of 
John D. Stoor, the plaintiff in this case. Let the 
record reflect the deposition is being taken pursuant to 
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1 the Idaho Rules of Civil Procedure and may be used for 
2 all purposes allowed for by those rules. Is there 
3 anything that anybody would like to add at this point in 
4 time? 
5 (No response.) 
6 
7 GERRKE K. TRAMMELL, 
8 called at the instance of the defendants, having been 
9 first duly sworn, was examined and testified as follows: 
10 EXAMINATION 
11 BY MR. MAGUIJXE: 
1 2  Q. How do you say your name? 
1 3  A. Gerrie T r a m e l l .  
1 4  Q. How do you wish to be called? 
1 5  A. Gerrie is fine. 
1 6  Q. If I call you Ms. Trammell, would that be all 
1 7  right as well? 
1 8  A. That's fine. 
1 9  Q. Ms. Trammell, could you state your full legal 
2 0  name? 
2 1 A. Gerrie K. Trammell. 
2 2 Q. What is your address? 
2 3 A. 5916 Eden Street, Chubbuck, Idaho 83202. 
2 4 Q. What is your relation to John Stoor? 
2 5 A. He is my father. 

" k + % %  " - 8 - ' - - -  " < = A T  n* 
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1 Q. How old are you? 
2 A. Iam45.  
3 Q. How is it that you came to be appointed as the 
4 personal representative of his estate? 
5 A. My father passed away three years ago June 13, 
6 so next week it will be three years, and my mother passed 
7 away five and a half months ago, and 1 became the 
8 personal representative at that time. 
9 Q. Is it a joint administration? Are you doing 

1 0  both estates at the same time? 
11 A. Yes, 
12 Q. Are you f ~ l i a r  with your father's medical 
1 3  history conceming asbestos? 
1 4  A. I am familiar with his medical history to a 
1 5  certain extent. 
1 6  Q. But the reason 1 sun asking the question is you 
1 7  did on behatf of your father's estate, and on behaif of  
1 8  you as one of the  survivors bring an action against 
1 9  numerous defendants alleging that your father suffered 
2 0 damages as a result of exposure to asbestos. Is that 
2 1 correct? 
2 2 A. The initial -- my father initially brought the 
2 3 lawsuit and he passed away during the process, and iny 
2 4 mother then became the personal representative and now 
2 5 she is passed away during the process. So now I am 
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1 continuing the lawsuit. 
2 Q. You are following up with the representation 
3 of that case. 
4 A. That's correct. 
5 MR. MAGUIJXE: Mr. Arnold. I did have maiked 
6 and included in the big binder that you see in front of 
7 you the answers to interrogatories and the supplemental 
8 answers to interrogatories that were provided by you or 
9 Mr. Keahey on behalf ofthe Stoor estate. Could K(e agree 

1 0  that we could make those a part of the record of this 
11 deposition? 
1 2  MR. ARNOLD: Yes. 
1 3  MR. MAGUIJXE: Very good. We need to get one 
1 4  procedural issue resolved, Mr. Arndd. The plaintiffs 
15 response that was filed in this case, the original 
1 6  response apparently does not have a signature page. Do 
1 7  you know if the originals were signed by soine person? 
1 8  MR. ARNOLD: I do not. 
1 9  MR. MAGUIRE: Let's get started in any event 
2 0 and see where it takes us. 
2 1 Q. Ms. Trammell, did you have a chance to review 
2 2 some responses to interrogatories and responses to 
2 3 request for production that were prepared in this case? 
2 4 A. I have reviewed some documents. 

4 (Pages 10 to 13) 
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answers to interrogatories, and I have got them tabbed 
there, right there in the front. Could you take a look 
at that document (indicating) and see if you have seen it 
before and assisted in the preparation of the answers 
that are contained therein? 

A. I can see that this was probably the initial 
dociiment that my mother and father were taking care of. 
All of the names on here are some of my dad's coworkers 
that I kxow that he worked with. 

Q. Why don't you just glance through it and afier 
you have had a chance to take a look at it tell me 
whether you were involved in tile preparation of these 
answers or not. 

(Pause in proceedings.) 
A. Can you tell me when these (indicating) were 

initiated? 
Q. I believe that my office received them in 

February of this year. 
A. I did have a coworker o f  my father, his name 

was Red Phillips, and he did go over the documents with 
me and he notarized what he did know that my father had 
been exposed to. And during which period of time is 
that, the documents that we are speaking about right now? 

Q. I don't want to try to anticipate what 
somebody else night have done. I am just wondering if -- -- 
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after looking at what i s  captioned the Plaintiff Stoor's 
Response to Defendants' Master Interrogatories and 
Request For Production of Documents to the Plaintiffs, if 
you recognize that as a document that you helped prepare. 
Have you ever seen this before today? 

A. I believe that I have seen some of these 
documents before today. 

Q. Have you had a chance, as you look back, have 
you had a chance to take a look at them and do you agree 
with their accuracy? 

A. I agree with their accuracy as far as I know 
what is going on. 

Q. And that's a fair answer. Could you turn to 
Interrogatory No. 12, a t~d  I want to read the question 
that's propounded there and this is what it says: When 
was exposed person diagnosed with any asbestos related 
disease? For each such diagnosis, please state the month 
and year of such diagnosis and the name and address of 
the physician making such diagnosis. Do you see that? 

A. Yes. 
Q. And on the next page is this response, 

September 28,2001, Dr. Carl Vance, 2220 East 25th 
Street, Idaho Falls, Idaho 83404. Do you see that? 

A. Yes. 
Q. Do you believe that answer to be accurate? 

* >  4 w  +. .  w - w  > 
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A. Yes, I do. 
Q. And why do you believc that answer to be 

accurate? 
A. Carl Vance was my dad's physician at that tinie 

and I do remember that he had done some studies to see if 
my dad had asbestosis. 

(2. Is it your recollection that those studies 
were done sometime before Septeitlber 28 of 20017 

A. Yes. 
Q. Do you know what kind of studies were done? 
A. No, I do not. I know that he did have togo  

to a cancer center in Idaho Falls and have some studies 
done, but I'm not exactly sure which studies were taken 
for that. My mom and dad took care of that at that timc 

Q. I would like to proceed to those answers to 
interrogatories and have you identify artother document 
that is at the back of  those responses, it's the death 
certificate, and just see if you recognize that as his 
death certificate. 

A. Yes, it is. 
Q. And that's a State of Idaho Certificate of 

Vital Record? 
A. Yes. 
Q. Death certificate for your father showing his 

death having occurred on, what is it, June 13 of2004? I 
Page 17 I 

A. Yes. that's correct. 
Q. 1 would like to have you next go to the 

supplemental response to the master interrogatories, and 
they should be behind that pink tab right there. Do you 
see those? 

A. Yes. 
Q. Could you take a look and see if you recall 

having reviewed and signed these supplemental answers? 
A. Were these again in February? 
Q. Yes. No, I think these were a little bit 

later than that. If you look at the back, there is a 
verification page near the end. And I believe it's after 
the certificate of service. 

A. Yes, 1 did, on the 3rd of April. 
Q. Do you recall just verifying that you reviewed 

these answers and approved them and they are what you 
remember if you were actually placed under oath at that 
time? 

A. I had to sign them in frort: of a notary. 
Q. I take it that you believe the answers that 

you provided and the documents that you provided are true 
to the best of your knowledge and belief. 
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A. That would stand to reaon. that it would bc 

close to that time. 
Q. Taking a look back in history, is it your 

recollection that your dad made a t corhen ' s  compensation 
claim in about December of 2001 for asbestos-related 
injuries? 

A. I would think sct, yes. 
Q. Is rhat his signature? 
A. It is my dad's signature. 
Q. Let's go on and take a look at Exhibit 2-G. 

Do you recognize Exhibit 2-C? 
I 

A. Yes, I do. 
Q. Is that the autopsy that was performed on your 

father concerning his death? 
A. Yes. 

MR. CAREY: David, would you just identify the 
document with particulaily for the record? 

MR. MAGUIRE: You bet. 
Q. This is a Western Pathology Associates autopsy 

concerning your father's death? 
A. Yes. 
Q. Were you involved in the decision to have the 

autopsy performed? 
A. Yes. 
Q. Why was it that you had the autopsy performed? -- 

Page 2 1  

2-A. Do you see that, going back on the supplemental 
answers. There is a document captioned Pro Tanto Release / 

A. I have not seen it before, I don't believe. I A. To my recollection, the attorneys had asked my 
Q. Let me represent to you that it's a document 2 mother to have the autopsy performed to verif). that my 

have documents, the client might not see them, but in 6 Personal Injury Settlement Trust document? Ti~at's what I 

it, you haven't seen this document before today. 9 Q. Do you recognize that as a proof of claim form 
A. 1 don't believe so. l o  that was submitted by your father k r  compensation for 

document was attached as part of the supplemental 1 2  A. I don't know. 
responses? 1 3  Q. You are not sure about that. Just take a look 

MR. ARNOLD: Yes. 1 4  and see if you have ever seen it before. if you haven't, 

1 6  A. I know that the general power of attorney was 
Corporation? 1 7  signed to my mother by my father, but other than that, 

A. Yes, I do. 1 8  some of the things in the document, most of the things in 
Q. Do you remember when that was? 1 9  the documents I recognize as true dates. 

2 2 Settlement Trust. 
A. Okay. 2 3 A. No, I don't. 
Q. The question is what do you believe to be 2 4 Q. You don't recognize that document. 

/ 6 (Pages 18 to 21) 

and Indemity. 
Ms. Trainrnell. could you take a look at the 

document and I believe it's been marked as 2-A. Would 
you take a look at that and see if you can tell me what 
that is. 

A. It appears that it's a release of clairn. 
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I 
Q. i understand that you may not know what it is. 
A. Right. 

i 
Q. Do you know what it is? 

/ 
A. No. 
Q. And did you understand that your father had 

been making claims against 
asbestos injury and was rec 
claims? 

A. 1 understood that there were some settlements, 
minimal settlements that were coming in, yes. 

Q. Did you know if he had actually worked out a 
release with a company or 
Protected Parties? 

A. 1 didn't know which company it was. 
Q. Let's take a look at the document that's been 

marked as Exhibit No. 2-B. Ms. Trarnmell, do you 
recognize Exhibit 2-43? 
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Q, And if your father was involved in it with his 
attorney. it was something that they did beween those 
two and it didn't involve you. 

A, That's correct. 
Q. Let's take a look at, and I think it's 2-E, 

it's captioned a release and indemiry agreement. 
A. I haven't seen this one. 
Q. The document that we are talking about, it's 

captioned Release and IndemiQ, md  in thc body of the 
agreeineat it says that John D. Stoor and Allene Stoor 
make a release with AC and S, Inc., and various asbestos 
clai~nants; do you see that? 

A. Yes. 
Q. So this document you haven't seen before 

either. 
A. That's correct. 
Q. Let's go to the next document that's marked as 

2-F. Could you take a look and see if you recognize 
that. 

A. No, I do not. 
Q. That document 2-F is captioned Discounted Cash 

Payment Claim Form for the Celotex Asbestos Settlement 
Trust, Do you see that? 

A. Yes, 
Q. You haven't seen that before today? 

1 A. Yes. 
2 Q. And then down below there is a checkmxk and 
3 m the box it says Non-Malimancy, pleural disease and 
4 some sort of lung disease. Do you see that? 
5 A. Yes, I do. 
6 Q. And then there is a date of diagnosis of 
7 9/28/2001? 
8 A . Y e s .  
9 Q. As you lookback at the year 2001, is i t your 
10 recollection that no later than by September 28 of 200 1 
1 1 your fther had been diagnosed w~th  asbestos related 
1 2  diseases? 
1 3  A. I believe that to be correct. yes. 
1 4  Q. Let's go on to 2-1. The one that I want you 
1 5  to look at is the claim form, captioned Claim Form, 
1 6  Dtscounted Gash Payment, Eagle Picher Industries Personal 
1 7  Injury SeElement Trust. Is that marked as 2-I? 
1 8  A. It is. I don't recognize this form either. 
1 9  Q. So Exhibit 2-1, which is captioned Claim Form, 
2 0 Discounted Cash Payment, Eagle Picher Industries Personal 
2 1 Lnjury Senlement Trust is not a document that you 
2 2 recognize pertaining to your father's claims for asbestos 
23 exposure? 
24 A. I do not recognize it, but I know that it is 
2 5 part of his claim. 

I Page 23 / Paye 25 1 
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1 A. No 
2 Q. I would like to have you take a look at what I 
3 am going to tail Page 3 -- well, we are going to mosle to 
4 another docnmcnt. The next one should be 2-G and it 
5 should be captioned H. K. Porter Asbestos Trust Claim 
6 Fonn. Do you see a docdinent -- right on the very top, if 
7 you go througli, you will see a H. K. Porter Asbestos 
8 Claim Form. 
9 MR. ARNOLD: That's actually H. 

1 Q. You were aware that he made a claim against 
2 Eagle Picher Industries? 
3 A. I wasn't aware of who the claim was against, 
4 no. 
5 Q. You were aware, though, he was making what 1 
6 appeared to be numerous claims for asbestos-related 
7 injuries. 
8 A. Yes. 
9 Q. I would like to have you take a look at one 

1 0  Q. Okay, 2-14. Could you take a look at that 1 0  final document, I think it's 2-5, the lawsuit. 
11 document and see if you recognize it. 11 MR. ARNOLD: J is the lawsuit. 
1 2  A. No, I do not. 1 2  Q. I would like to have you take a look at that 
1 3  Q. We do this for the record just so we have it 1 3  caption page and see if you recognize that. 

1 5  Claim Form, or that is the document, and the document 
16 appears to relate to a claim form prepared by Mr. G. 

1 9  A. Yes. 

2 3 Q. Could I have you take a look at Page 4 of that 
2 4 claim form. Up on the top it's captioned Part 2: Cause No. 2001-37 

7 (Pages 22 to 25) 
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he would get winded very easily, and he had a CPA13 
machine so he would have to go and lay down and put the 
GPAP machine on several times a day. 

Q, The year he passed away was 2003: is that 
right? 

A. Three years ago, so that would have been 2004. 
Q. 2004, I am sorry. Between the years 1996 when 

he retired and the year that he passed away in 2004, can 
G same or kou describe to us how his condition was tha 

different or changed during that period of time? 
A. He deteriorated through the years. He was 

hospitalized more often, when he would go outside in the 
cold air, almost every time he would get pneumonia and 
have to be hospitalized for it in the last few years of 
his life. So he was in the hospital quite a bit the la% 
few years of his life. 

Q. Was he more involved in yard work or that sort 
of thing right after he retired? 

A. Right after he retired, yes, he would have 
been. 

Q. For how many years after he retired was he 
able to do yard work, for example? 

A. I'm nor sure how inany years, but not very long 
and not very much. My dad, he was such a hard worker his 
whole life and then to see that he was not able to do 

Page 55 

Q. Were they employed at the time? 
A. 1 believe part time, yes. 
Q. And they were both in construction work? 
A. Yes. 
Q. By whom were they employed or was it a number 

of different contractors? 
A. John has had a number of different 

contractors, and he actually was injured prior to the 
time of my dad's death on a job-related injury. 

Q. And what about Kyle, was he worhing for a 
single contractor or various jobs? 

A. Various jobs. 
Q. One other item, Ms. Trammell. If you would 

turn to what Mr. Maguire previously marked as Exhibit 
2 4 ,  please. That is the form called Release and 
Indemnity that refers to AC and S, Xnc. And if you will 
turn to the third page of that document, there is a 
signature block at the bottom. Are you able to recognize 
your father's signature? 

A. Yes. 
Q. And is that a copy of your father's signature 

on the document? 
A. Yes. 
Q. That was his signature as far as you can tell 

as of July 3 l,2002? -- 
Page 57 

anything and was deteriorating the way that he did, it 1 ; A. Yes. 
was quite quick that he . . . MR. BURNETT: I believe that's all I have. 

Q. Did any of your siblings continue to live at i 3 
Thank you very much. 

h o i ~ ~ e  with your pareills after they reached adulthood? EXAMINATION 
A. Yes, my brothers did. 5 BY MS.SLARI(: 
Q. Which brothers were those? 6 Q. My name is San~antha Slark and i represent the 
A. John and Kyle. 7 Union Pacific. Are you familiar with your father's work 
Q. And how long did they continue to live at your 8 history outside of FMC? 

parents' home? 9 A. No. 
A. Periodically through the years. 10 Q. Are you aware if he ever worked for Union 
Q. When was the last time they lived at home with 

your parents? MR. ARNOLD: They can't hear you back there. 
A. Actually when my mom passed away they were MS. SLARK: I asked if she was aware of his 

that John was living there at that time. 
Q. You were asked this earlier. Was John or your 

other brother -- was it Kyle? 1 7  A. No, I know that Union Pacific brought cars in 
A. Yes. 1 8 to FMC, but I am not aware, I don't have knowledge of him 
Q. -- at that time were they dependent upon your 1 9  working for the Union Pacific. 

father financially for support or were they living at 2 0 Q. Do you have any reason to believe that he 
home as a matter of convenience? 2 1 worked at FMC prior to 1958? 

A. They were living at home as a matter of 2 2 A. I wasn't born then, so, no, I don't. 
MR. ARNOLD: You mean you don't know? 
THE WITNESS: No. 

Id_.& 3 15 (Pages 5 4  to 57) 
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