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IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT

WASHAKIE COUNTY, STATE OF WYOMING

IN RE: )
)
THE GENERAL ADJUDICATION QF )
ALL RIGHTS TO USE WATER IN )
THE BIG HORN RIVER SYSTEM, ) Civil No. 4993
AND ALL OTHER SOURCES, STATE )
OF WYOMING. )
FITED ovcorn s esroers broAtas S et s
S /7o 19.8.7

----------------------

VOLUME 63

Afternoon Session

Thursday, May 14, 1981
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:t 1 THE SPECIAL MASTER: Come to order, please. Mr.

T e 2 White?
| CI"'V 3 Q0 (By Mr, White) Mr. Stetson, how did you determine mainten-
 ;}§£9 4 ance and repalr costs for existing structures?

3:: D A, For existing structures?

d"‘ 6 Q. Yes, .
i!‘“ 7 A. We didn't., If there were -~ We determined maintenance and z
;"’j; 8 repair costs for the structures for which we estimated the
hﬂ,\g 9 cost for new construction.

;i“ 10 Q Okay. When alternative plans were developed for a particu-~

;gﬁ 11 lar site, is there any -~ for a particular tract, excuse me :
‘Z’*{; 12 ~- is there any way to tell which of those alternatives the ;
E;Efi 13 economists developed the present values for on, I believe, ]
14 it's HS-1ll, or do you know? {\
15 A, I don't know, A
16 Q. Mr., Stetson, did your familiarity with the classes of land, |
‘:;;E?, 17 the definition of the classes of land established by HKM,

1-6 . 18 allow you to say whether or not Class 4 lands are restricted

; iﬁ {9 to pasture?

i—@ 20} A. I'm not sure whether they would all be restricted to pas-

1'@ 2] ture or not.

e

k 3‘0 29 Most of them would be.
| ‘?‘.@ 03 Q. Would you turn to Page 102 of Exhibit HS5-12, please?

: 4‘5 24 A, Yes, sir, I have it, '
;é—; 25 stetson - cross - wwl-iitf , - B |
‘.@ 409 West 24th Stroot Frontler Reporting Service 201 Midwest Bultding |
"‘.ﬁ Cheyenne, WY 821001 1?% Casper, WY 52601
R (307) 635.8280 L e, .« T (307) 237-1493 |
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113

0 Do you see the note which indicates that culvert, required
culvert, should be the responsibility -~ I guess it's the
highway department?

A Yes, sir,

Q What was the basis fér that determination?

A The basis of that was that the ditch was apparently cut
off and obliterated by the construction of the neW'highﬁay
between Riverton and Lander. There's a big fill there, and
my understanding was that no compensation had been awarded
to the Indians for the loss of the ditch on the basis of
it wasn't being used, or for whatever reason, and it was
my judgment that if that land were brought back into pro-
duction and were dependent upaon a ditch through that £ill,
that State Division of Highways, or whatever state agency
constructed that highway, state or local agency, should be
responsible for the cost of jacking a pipe through there

or some way of getting the water through,

. mh T P
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1 Q How did you determine, if yowdetermined, the previous

2 compensation did not include this particular matter?
I Just assumed it didn‘t,
4 Q With respect to the fields -~ or the field on page 48

5 of the same exhibit, can you tell me whether or not:that

s
e

Wt

field is included within or is excluded from the values

-h-
-y

7 on HS=-47

8 A Excuse me, I have to look at my copy. That field has

g been =-- that is 15-~A-X. That has been excluded. That is
10 the one we corrected the record for the other morning.

T, That was the first one we corrected on this.

Ve Ve Ve T TN e Win St K

19 0 Mr. Stetson, did you reduce either your diversion require-
}% 13 ments or your number of acreage by any percentage, such as
%? 14 five percent, as has been testified to by others, to account
«. 15 for such things as roads, farmsteads, haystacks, and other
e
;é@ 16 cultural and semicultural features that would take land
o 17 out of irrigation?
W T A No. These are considered to be net acres on the assumption
:: 19 that they were once in irrigation. It was my understanding
" () when HKM mapped these, they mapped the areas that had been
~ 1 irrigated.
~ 20 Q Did you make any independant investigation to determine
& 2
- 13 whether or not that assumption was in fact true?
o i 2.1 A No.
2l )8 stetson -~ cross - white
e L - - _
< 409 West 24th Sireet 201 Midwest Bullding
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If in fact there are such things as farmsteads, roads, and
other types of cultural features within the fields and
within the acreages you have used, would that reduce the
amount oflgnnual diversion requirements you have determined?
If they were the type of structures,that rendered that
particular acreage nonirrigable, ves.

Are you able to tell the Court with respect to HS-4 how
many of the acres in the grand total of 7975 acres are
located north of the WindvRiver or east of the Popo Agie?
North of the Wind River? .

Yes,sir; or east of the Popo Agie,

You want to include the project lands?

Yesg, sir,

100 aeres are in the LeClair Irrigation District.

THE SPECIAY, MASTER: Mr. White, I think we know which
are north and which are south, having been confirmed by
the fact that they are all in the record on all, or at
least 50 exhibits in this case., S0, we can draw our con-
clusions,

MR. WHITE: All right, Your Honor.

THE SPECIAYL MASTER: Would you concur?

MR, WHITE: Maybe perhaps you can. I was not able to
and I tried to do so over the evening recess yesterday,

and that is why I asked the question, Your Honor.

stetson - cross - white
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THE SPECIAL MASTER: You needn't answer that, unless
you are dying to,
THE WITNESS: Unless I am what?
THE SPECIAI: MASTER: Unless you are dying to.
THE WITNESS: I am not dying to answer.
THE SPECIAL MASTER: Okay.
Q (By Mr. White) Mr. Stetson, what computer programs did
you use as part of your analysis which led up to the con-
clusions and opinions which you have expressed? |
MR. CLEAR: Your Honor, we have been through the
computer program business before, I believe, and you
decided not to require these computer programs be delivered,
THE SPECIAL MASTER: Well, he hasn't hit any objection-
able question yet. I think the question can be answered.
A As far as the costs are concerned, no computer program
data were used., Does that answer your question?
0 How about for the annual diversion requirements?
A The annual diversion requirements, the only part of the
computer programs we would have used would have been the

computer program results on the consumptive use analysis.

Q That would be the same program Dr. Mesghinna used?
A Yesg,
Q pid you use any of the programs for on-farm systems

or drainage or any of the other programs utilized by Dr.

gtetson - cross -~ white
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Mesghinna?

A I think not.,.

Q The only program you used.was for the annual diversion
requirements; is that correct?

A Yes, |

Q Consumptive use?

A To the best of my knowledge, yes, sir.

MR, WHITE: Your Honor, I wonder if we could get a
stipulation among counsel and approved by the Court that

is the same computer program, or one of the same computer

programs, over which we had the dispute dufing Dr, Mage:: -

ghinﬁa's crogs—examination, and that the same information
félicited from'ﬁf. Mesghinna with respect to their pro-
gram would he given by Mr.'Stetsén, and the Court's
ruling would be the same with respect to it?

THE SPECIAL MASTER: What do you say?

MR. CLEAR: It is the computer program which we had
the dispute over. I think it was the one obtained by the
State.,

THE SPECIAL MASTER: You agree to the stipulation?

MR. CLEAR: Yes, Your Honor.

THE SPECIAIL MASTER: All right, Thank you.

MR, WHITE: Tribes?

MR, ROGERS: I am not even able to say. I don't know.

gtatson - cross - white
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w ) ;_ dﬂ. (By Mr. W;;;e) Mr. Stet;;n;_nr. Mesghinna prébaredf ?r has
. prepared, information concerning the monthly diversions l
2 in addition to the annual diversions for at least future
4 programs, as alregdy testified.
s THE SPECIAL MASTER: For at least the future what?
6 | MR. WHITE: At least the future programs,
- Q Are you able to describe those -~ excuse me, Are you able

to describe your annual diversion requirements on a monthly

basig?

{0 A We could by going back and calculating out the monthly

y net irrigation requirements and proportioning ~- making

1 L
e e T wereram

12 some additional analysis, but we did not do that.

11 0 If you were to do so, you would simply use the monthly

net irrigation requirements and work it up?

A That would be the basis of building up to the monthly \

diversion requirements, but there would have to be some

7 accounting for early months of irrigation, when you don't t

" get as much return flow, and for later months, when you

' get more return flow, and that sort of thing.

I 0 With respect to~the Type VII lands, is it true you made

AIIMMTIINIIVIF TR VR VLR RN

20)
)1 no determination as to whether those lands were within
2 or without:the reservation boundaries as established by
" the stipulation referred to yesterday?
A Yes, sir.
24
o stetson -~ cross - white
409 West 24th Sireot Frontier Reporting Service 201 Midwest Bullding |
Cheyenne, WY 82001 2 Cazper, WY 821601 r
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0. Is it true that you made no determination with respect to

any of the three general categories of lands you have des-

cribed in your

testimony -~ adjudicated, nonadjudicated,

Type VII -- conceérning whether or not those lands are in-

trust or in.--fee ownership?

A, We accepted them as being in-trust ownership. That is the

way they were furnished to us.

4] You made no independent check?

A. - We made no independent check. No, that was not part of

our work. I'm not sure the Court would have accepted it

if we did it as engineers,

Q That would be Eertainly -~ nevermind. Strike that, please.

Likewise, you made no independent determination of whether

or not the unadjudicated lands in the Type VII lands, for

which you expressed your opinions, contained ‘.any. over-

lap with certificated or adjudicated lands?

A, We did sit down with people from HKM, as recently as last

week, to check

figures with them, and we have, I think,

their assurances that these lands -- there is no overlap

of these lands,

But we are not able to say, because we

didn't do the basic work on it, that that is for certain.

0 Is it likewise

true you made no independent investigation

to determine whether or not the lands for which you ex-

pressed your opinions are in fact coverad by nonadjudicated

stetson ~ cross - white
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permits?

The only checking I have done on this was with the exhibits
vou showed me,

Is it not similarly trﬁe that you have made no independent
investigation as to whether or not the11ands for which you
expressed your opinion were the subject of allotments?
That's true.

MR, WHITE: Your llonor, I know that you probably
would not let me cross—-examine with respect to overlaps,
allotments, permits, certificates, and fee or non-trust
ownership, or go through an.‘examination of the photo-
graphs to see whether there are haystacks or farmsteads
within these particular parcels that have been selected
by and testified to by Mr. Stetson, but I would like to
ihquire of the United States, however, whether or not
thare will be other‘ﬁitnesses avaiiable or would be a
ﬁart of their case in:-chief who will put on evidence with
raspect to the trust status with the gquestion of whether
or not lands are within or without the reservation, so
that I can find out whether or not those matters can be
the subject of future cross—-examination of other witnesses,
or whether I need to make an offer of proof with respect
to them with this witness.

THE SPECIAL MASTER: You may ask them.

stetson ~ ctressi~'white ' . ...,

-
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I MR. CLEAR: Your Honor, I think we are going to put

2 on documents relating to lands outside the reservation,

3 but I believe, as was mentioned yesterday, evidence has

1 been put.'on through Exhibit M-1, I think, but the public

D records of the Bureau of Indian Affairs designation-on:tliis
6 - map are trust lands,

7 I also believe} Your Honor, with respect to reservation
8 lands, the public statutes and treaties of the United States
9 indicate that what are reservation lands were set aside for
10 the Indians. And I think that creates a prima facie case

1] but the lands in the reservation are still held in-trust
12 for the Indians., What we have done is go out and find the
13 ones that are no longer held in trust and eliminate those.

14 I think we have made, with respect to the lands on the

1[5 reservation, a prima facie case of the trust status of
16 those lands., And I think, insofar as the Exhibit M-1, it
17 contains lands off the reservation.

18 You recall there was some discussion between Mr,

19 Rogers and Mr, Memb;;no vesterday whether parcels Mr,

2() B White was referring to were on that map. Yes, they are
21 on that map.

2 I think a prima facie case of the trust status has
73 been made out,

24 Again, we may bring on ~-- if it is not on the maps,
e we will supply certified copies of the records of the

F

Frontier Reporting Service
409 West 24th Sireet & 201 Midwest Bullding
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Bureau of Indian Affairs, which is the official depository

of land records for the Indian reservation.
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1 MR, WHITE: Well, T quess it's comforting in a

i
i

PELEEELLELELELLLELELELRL AL ARty

way, Your Honor, hut the point JT'm makinag is you may
3 be able to compare M-l with M~2 with these particular

4 exhibits in your own office and decide whether or

5 | not there is an overlap. I was just wondering whether
| or not there was going to be any witness brought for-
7 ward that would do that work for vou, and apparently

8 | not.

9 And let me ask the witness another question along

10 thig line.

11 0. (By Mr, White) Mr, Stetson, is it true that you have

12 made no independent investigqation with respect to the

13 l lands for which vou have glven yvour opinion as to

whether or not those lands have heen once in trust

15 | status and have left trust status and then been

16 re~acqulired and then replaced into trust status?

17 } A. No, I have not made any investigation of that.

18 | MR. WHBITE: Your Honor, I would like to inguire
19 of the witness whether certain tracts are within

20 or without the reservation as applies to the Type

21 | VII lands.

29 | I would also like to inquire of the witness

273 with respect to re~acguired lands in all three

24 | categories,

o5 || stetson - cross - white

AP e A
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And I would like to ingquire of the witness with
| respect to fee overlap lands, at least with respect
to the Type VII and the unadjudicated lands, all by |

asking the witness to compare tracts for which he

iiﬂh 5 |l worked on with Fxhibits M-l and M-2 which have already |
“rf 6 | been admitted.
7
@l‘% 7 If you should rule that I am unable to do so,
a‘% 8 which I anticipate that you might, then I would like |
“fa 9 to go ahead and give an offer of proof,
‘ j:;: 10 THY SPECIAL MASTER: All right. Proceed with
_‘43 11 | your offer of proof because my ruling would be that F
t!éa 12 | this is not the witness to use in bringing out that ;
::Z 13 | material. ’ ; |
r@ 14 MR, WHITE: In that case, Your Honor, could I |
1ﬁ9 15 have about three and a half minutes to run a calcu- i
X iy
fﬂ 16 | lator and get some totals and I don't have to qo
::; 17 :J through the individual tracts and give you the totals? 2
‘4& 18 (0Off-the-record discussion.)
‘ﬂb 19 THE SPECIAL MASTFR: Come to order, please,
:jz 20 |\ MR. WHITE: Your Honor, 1if allowed to inguire in
iﬂi 21 the following areas, the State of Wyoming offers to
iﬂ% 2o | prove that,-- excuse me, Let me start again, |
!ﬂ? 27 l The State of Wyoming offers to prove that, if
::; 24 l allowed to inquire into the following general areas, i
iqg 25 l the following information would have been acquired
. g
‘_,_, 409 Wast 24th Sireet 201 Midwest Bullding
L Cheyenne, WY 82001 Casper, WY 81601
&~ (307) 635-8280 (307) 237-1493
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through this witneas by this witness’ comparison

11%%1ﬁ

2 of the lands to which or about which he gave his
3 opinion and the lands shown in the various appropriate
4 gstatuses on Exhibits M-1 and M-2 which have already

1'
-y

been admitted.

3!

For the unadjudicated -- excuse me ~- for the

p!
g

L

quf 7 Type VII lands, a total of 40 acres would be located
Wfﬁa’ 8 on what is shown to be fee lands.
Ia': -ll .

. 9 For the unadjudicated lands, a total of 340 would
L i
{(,»-é 10 be shown as being on fee lands.
P 0l THE SPECIAL MASTFR: Would be fee lands? |

L 12 MR. WHITF: Yes, sir. For the adjudicated lands,

! . 13 204 would be shown as beinqg in fee lands.

1‘43 14 THE SPECIAL MASTFR: VYour offer includes in it the

ﬂ{”ﬁ 15 fact that these fee lands would not be trust lands; is ;
{ . 1:
((E'i 16 that correct? \
1t43 (7 | MR. WHITF: According to M-1 and M-2, ves, sir, E
< '8 and then I should qualify the offer of proof to say

:‘q: 19 that in those totals are included tracts which"are not

. 20) shown as fee lands, but they are shown as non-trust

iﬂg 21 goévernment lands, and by the term "fee land", I mean

r® 20 to include the non -~ or the government owned non-trust.

re 52 With respect to the Type VII lands, 136 acres are

| tside th ti

» outside the reservation,

o 24 |

.iﬂa e THE SPFCIAL MASTER: Outside the stipulated

s

o ' ~ Frontler Reporting Servl

L, rontler Reporting Service

e~ 409 West 24th Street o 6 201 Midwest Bullding

s Cheyenne, WY 82001 ;gr Casper, WY 82601

. .. (307 635-8380

-
-

il
L

o e i e g, e (307) 237-149)



]

B

TIEIIARATA999999999090 5100 Y

10

11

12

13

14

16

‘-rr‘----pd,p"'ﬂ'—"""-‘ﬁ'ﬂ-whm LR EELLL PN .

5556

houndaries of the reservation?

MR. WHITE: Yes, sir; yes, sir. And with respect
to the Type VII lands --

MR, CLEAR: Pardon me, Mr. White. What was the
first category, the 136 acres?

MR. WHITE: That was Type VII, outside the
reservation,

MR, CLEAR: Okay.

MR, WHITE: With respect to Type VII lands,
347 acres of tﬁose are re-acquired lands.

THE SPECIAL MASTER: Re-acquired lands?

MR, WHITE: Yes, sir, lands that left trust

gstatus. and have been re-acquired.

THE SPECIAL MASTER: And not trust.

MR, WHITE: Have been re-acquired and put back
into trust, Your Honor,.

THE SPECIAL MASTER: So they are trust, but not
with a right to a water -~

MR, WHITE: That's the State's position,

THE SPECIAL MASTER: And they are re-acquired
lands? And if back in trust have no reserved right
to a water right?

MR WHITE: Yes, sir, that's our position,

MR. ROGERS: May I make an inquiry as to -=-

THE SPECIAL MASTER: Are you through with your offer?

e

-

— — i
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] Do you want to héld it or do you want it right
2 now? Is it related to this last part?

3 MR. ROGERS: Yes, sir, it is. f
Is that determined, Mr. White, on the basis of

5 M-1 and M-27

6 MR, WHITE: That's the offer.

’ With respect to unadjudicated lands, 403 acres of

R re—-acquired lands; with respect to =-- I'm sorry, Your

9 Honor, that's the end of the offer of proof.

xmxmxmmxxxximﬂﬁ

- 10 Before we end the cross, I will have an offer of
&éa 1 proof with respect to the others,

tﬁ? 12 THE SPECIAL MASTER: I would say with respect to
::Z 13 | the offer of claim, that the State will be allowed to
‘43 14 inquire into these general areas from proper witnesses
&ﬁﬁ 15 and that my ruling dealt with the exclusion now hecause
iﬂ% 16 I felt that Mr. Stetson was not a proper witness to discuss
g 17 the status of lands. That was not within the regime of
Qﬁa 18 his employment or within his professional area,

dﬁ? 19 MR, WHITE: If I can have a moment, ¥Your Honor,
:: () I think I'm done, 1I'm just trying. to put my exhibits
< 91 together.

e 29 I'm sorry, Your Honor. If I could add to my offer

of proof, with respect to overlap on re-~acquired lands
of the certificated -~ excuse me -- the adjudicated

lands, in the Mud Creek, Red Creek and East Fork of

Frontier Reporting Service
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™ it a )
#b"y | the Wind River only, the State would offer to prove
:‘:: 2 that there are in excess of i320 acres of re-acquired --
6"5 3 THE SPECIAL MASTER: 1320 acres?
a"g t! I MR. WHITE: Yes, sir, but we have not finished
‘;"? 5 | our analysis.
::: 6 THE SPECIAL MASTER: In the adjudicated?
oiaa 7 MR, WHITE: Yes, sir.
Ot"a 8 (Off~-the-record discussion.)
:‘:Z 4 THE SPECIAL MASTER: These will be plaintiff's?
“,,e 10 rl MR. WHITE: Yes, sir. ) ]
3?’@ 1| THE SPECIAL MASTER: F?
"’3 1 MR. WHITE: I am sorry. Most of them will be
::: 13 || HS dash something.
";-a 14 THE SPECIAL MASTER: That's S-1 through -- ;}
F (5 MR. WHITE: 14 or 15. %
ﬁ 16 (Off-the-record discussion.) t
"‘,@ 17 | MR. WHITE: Your Honor, at this time, the State 1
ﬂ' (8 would offer --
‘_‘ﬂa (9 | MR. ECHOHAWK: Would you go slow?
&
J"Q o0 | MR. WHITE: ~- WRIRHS~1 for the purpose of
.:-'@ 21 showing the certificated water rights and the
‘%qa 29 acreages within those water rights considered to
ﬂ 23 be as trust lands which are included within the
'
P 24 opinions expressed by Mr. Stetson and for the
,,;r{.\ 25 | purpose of showing facts and data upon which the
,,ma - ~ . ]
O"O | :::y:::: t::’ i‘:::; rontler Re?qrtlng Service 201 Midwest Bullding
T, | (307} 635-8280 e Cotpor, WY 82601 ’ | j
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L ] witness relied. ‘
| ) 2 HS~2 is offered -~
0*,5; 3 THE SPECIAL MASTER: Mr. White, let mehgdve
gw ! these captions in case there's any objection
L 1
"‘ _ 9 from counsel becauge, Leo, what is the caption
; =) 6 | we would use in the index as to HS-1?
0’«:—9 7 MR. SALAZAR: Adjudicated Lands by Location,
F° 8 Stetson Report.
# j
T 9 | THE SPECIAL MASTER: Yes, Stetson - Adjudicated
@1’3 10 Lands by Location.
P \
o 1
i J
3 12
P 13
o X |
‘"'3 15 1 i
&F> i.
16 ‘
& :
: \
r‘a ]7 !. |
o= 18 |
‘ 19 |
A
';,a 20)
O {
D 21
", 22
>~
8 23
o
r’@ 241
' 25
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MR. WHITE: The State would offer HS-2, Your
Honor, for the purposes of illustrating -- not for
purposes of illustrating, but for purposes of showing

the facts and data in part relied upon for the

drainage requirements by Mr. Stetson for unadjudicated

lands in use and adjudicated trust lands.

THE SPECIAL MASTER: These will be captioned
Stetgson Work sheets, Comsumptive Use Recuirements
for Trust Lands,

MR.'WﬁITE: HS~3 is offered, HS-3, HS-4, and

HS-~5, are offered for the purpose of illustrating

in tabular form the opinions expressed by Mr, Stetson

during his direct examination without benefit of the
exhibits, for adjudicated trust land, types of

unirrigatable land, and unadjudicated trust land,

respectively.

THE SPECIAL MASTER: And we would note for the

record within each of those three documents, HS-3, 4,

and 5, they include both project land on Page 1l and
non-project land on Pages 2 and 3, Three, 4, and 5,
Stetson, Tahulation of Testimony, with the same
caption..as Mr. White just‘qave.

MR. WHITE: The State would offer HS-6 for the
purpose of illustrating the facts and data and con-

clusions which were arrived at or relied upon by

iy
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. ﬁ - L ~ ]
&,Q 1 Mr, Stetson, It has the title at the top, "Net

:: 2 Comsumptive Usage."
a,& 3 THE SPECIAL MASTFR: HS-6, Stetson, Net '
ai"f' q Comgsumptive Use, |
"f S MR, WHITE: | The State would offer HS-7 for
::; 6 the purpose of showing the facts and data concerning

a'-% 7 crops by climactic stations upon which Mr. Stetson

G:’? 8 relied and which has been --

a.ﬂf Q THE SPECTYAL MASTER: Exhihit 7, Stetson Work

:‘Z 10 Papers, Crop Data, Climactic Stations.

a"‘a 1] MR. ROGERS: Your Honor, perhaps that should

ri;-‘ 12 read, “by climactic station.”

2 13 | THE, SPECIAL MASTER: Okay. Data by Climactic

rx?s 141 Stations. :';
r'a 15 MR. WHITF: The State would offer HS~8 for the

‘;: 16 purpose of showing the facts and data upon which

ﬁ 17 Mr. Stetson relied in forming his opinions, which

¢~ 18 facts and data relate to irrigation comsumptive use

= 19 by climactic zone.

:'_: 2() THE SPECIAL MASTER: Fight, Stetson Work Papers,

T 1 Irrigation Comsumptive Use, Historic Lands.

o 0 MR, WHITE: The State would offer HS~9 for the

ﬁ 21 purpose of showling the facts and data upon which Mr,

:; 24 Stetson relied in arriving at the average annual #

r’i'n 20, diversion in terms of acre-feet per acre for the lands
- S - .
H 409 Woest a4th Street 201 Midwaest Bullding
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1 within the Wind River Federal Irrigation Project,
2 Midvale Irrigation District, and LeClair Irrigation
3 District.
4 THE SPECIAL MASTER: Exhibit 9, Stetson Work
5 Papers, Water Due the Historic Lands by Units. Does :
6 that sound all right?
g MR. WHITE: The State would offer HS-10 for
g purposes of showing the results of Mr., Stetson's
9 interim conclusions with respect to the average
10 acres irrigated and annual feet diverted in the
11 FIPs, as well as the two districts just mentioned,
12 during the periods of the studies shown in the
13 footnotes, as well as the caloculations or values
14 used in the calculations of the diversion of water
15 in acre~feet per acre,
16 THE SPECIAL MASTER: Let the record show;,
17 if not the exhibit itself, that HS~9 contains
18 164 pages.
19 HS-10, Stetson Viork Papers, Average Irrigated
2() Acreaqge, F1Ps.
o1 MR WHITE: The State would offer HS-1ll for
20 the purpose of showing the field numbers and tracts
27 included within the lands described on Exhibit HS-3,
24 4, and 5, as well as for the purpose of showing the
o JL_ facts and data upon which Mr. Stetson in part relied
— —— —
409 West 24th Street Frontier Repogtlng Service 201 Midwest Bullding
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in reaching his opinion.

THF. SPECIAIL MASTER: HS-1l, Stetson Work Papers,
Supplementing HS-3, 4, and 5, including Subjects on
Title VII Lands.

THE WITNESS: Type VII.

THE SPFCIAL MASTER: Type VII Lands,

MR, WHITE: Yes, sir. Your Honor, the State offers
HS-12 for the purpose of showing the facts and data and
interim conclusions relied upon and reached by Mr.
Stetson in his cost éstimates for Type VII lands in
and out of the FIPs, containing somewhere in excess of
120 pages.

THE SPECIAYL, MASTER: All right. Twelve, the
Sketch and Work Papers in Progqress, as Mr. White
has just described.

MR, WHITE: Your Honor, the State offers HS-13
for the purpose of showing the location and shape of
the diversion facilities and convevance facilities
asgsociated with the lands about which Mr, Stetson
has testified, as well as containing facts and data
upon which he relied concerning the unadjudicated
lands in a portion of his testimony.

THE SPECIAL MASTER: HS-13, Historic Lands
Claimed Showing Diversion and Conveyance Facilities,

MR, WHITE: As well as including facts relied

1 R R RS

N sl S T
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upon in reaching his opinion.

THE SPECIAL MASTER: I am talking about the
caption of the index, but for the record you may
state whatever purposes you are introducing the
evidence. That's all right. I am repeating only
that part that would be used in the Master's Report,
Index of Exhibits.

MR. WHITE: Your Honor, the State would offer
HS-14 and 14-A for the purposes of showing interim
conclusions, as well as facts and data relied upon
by Mr., Stetson in reaching his opinions with respect
to Type VII lands, all subject to the stipulation
of counsel stated to the Court this morning.

MR. ROGFRS: Excuse me, Mr, White, This is
being designated what numbers?

THF, SPECIAL MASTER: Fourteen and then l4-A,

MR. WHITE: And as I understand the stipulation,
subject to approval by the United States counsel,
14~A will be substituted for both 14 and HS-14.

14-A and 14 are identical, except for the annptations.

MR. ROGERS: Shouldn't we call it 14-B when it
is admitted?

THE SPECIAL MASTER: No, you have already made
your stipulation and agreement this morning with regard

to the marking and return of the originals to the witness,

Frontler Reporting Service
" 201 Midwest Bullding

(307) 237-149%
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THE WITNESS: I thought the attorneys made the

stipulation.

THE SPECIAL MASTER: Yes, the attorneys.

MR, WHITE: Yes,

We agreed to provide you a copy.

It is all right with me and maybhe it would make it

easier to deal with in the record if it was l4-B.
ITf the Court and counsel have no objection, I, at this

time, will offer the replacement as 14-B, subject to

the stipulation.

THE SPECIAL MASTER: All right., Then 14-B will
also be admitted, and it will be the' annotated copy.

MR, WHITE: The State would offer HS-15, an item

of eight pages, for the purposes of showing the facts
and data, as well as the interim conclusion reached
by Mr, Stetson as part of the opinions which he

reached or testified to during his direct examination.

THE SPECIAL MASTFR: HS-15, Stetson Work Papers,

Costs Showing Value of the Various Irrigation System

Costs,

MR. WHITF: Finally, I offer GC-92 for the second
time,

THE SPECIAL MASTER: GC-~92 will be what? It will
be the Adjudicated Watexr Rights certificate. All right.

I presume there 1s no voir dire of these exhibits?

MR. CLEFAR: I think with respect -~

SRR AR RRRARRNE,

I
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&= 1 THE SPECIAL MASTER: I am wrong again,
r‘a 2 Il MR. CLEAR: -- with respect to Exhibits 3, 4, 5, and
G""‘ 3 I believe 10, you recall there were some mathematical
0"3 q changes made on those.
“Hj 5 THE SPECIAL MASTER: Yes, there were corrections
‘f";na 6 madE- :
vi‘"a 7 | MR. CLEAR: Could we see those to make certain
o 8 what the final testimony is?
; 2 9 THE SPECIAL MASTER: Do you want to see my work
G‘Le 10 papers; or the actual exhibit?
N i
6"'@ 11 MR. CLEAR: The actual exhibit to make sure we
D) l
i 12 | understand,
o |
ai,.e 13 | THE SPECIAL MASTER: All right.
‘}:’e 14 | X x * % *
iy | |
“ﬂ, 15 |
Gﬂe {
! o 16 | :
a’-‘ﬁ 17 ';
] - 3
e 18 |
L 19
1 1
":::% 20 |
f@ 2
| -
.« 22
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- 23
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I | _ . _ o .
L THE SPECIAL MASTER: If there is no further voir dire,
2 United States' Exhibits WRIR HS-1 through 15, which include
3 a 14-A and a 14-B, and Plaintiff's Exhibit GC-92, the
4 same are hereby admitted into evidence.

(The instruments previously iden-
(tified as U.S. Exhibits WRIR

6 (is-1, -2, -3, -4, -5, -6, =7, -8,
(-9, -10, ~-11, =12, -13, -14,
(-14-A, -~-14-B, ~-15, and Plaintiff's
(Exhibit GC-92, respectively, were

w1

THEEFTHELERELRLLALLL

8 (received in evidence.
9 MR, WHITE: Could I have one minute, please?
10 (Pause,
11 MR. WHITE: We have no further questions, Your Honor,
|2 MR, ECHOHAWK: Your Honor, at this time I would like
13 to inquire of Mr. White, when he offers them for these
14 specific purposes, is it limited to those purposes?
ﬂ _ 15 MR, WHITE: Yes,
- g
'éf€= 16 THE SPECIAL MASTER: Unless you two wish to stipulate
&< 17 to the truth of the general contents or -there's:some general
o 18 purpose that both of you will agree, they will just be ad-
- 19 mitted for the purpose they were offered, I belleve, unless
C
‘Fga 2() vou show me some law otherwise.
5ﬂé’ 21 MR. ECHOHAWK: I just wanted to ‘make.sure.
6 29 THE SPECIAL MASTER: All right., Is there any re-
<
! ) dirert of Mr. Stetson?
o 23
e, .1 MR, ECHOHAWK: Your Honor, in light of Mr. White's
L e last comment, we would move to strike any testimony from

)

L —
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]

! Mr. Stetson relating to the HB-137 series exhibits,

2 You recall the testimony dealt with Type VII lands or
3 what Mr. White alleged to be Type VII lands within adjudi-
4 cated areas,
. 5 Within the transcript, on Page 2676 from Mr, Bill-
Q%AB ¢ stein's testimony when Mr, White offered that HB-137 series,
':4‘4'5 7 he limited the offer specifically to show the election of
ﬁ 8 remedies or choice of substantive rights to support his
Jr;g 9 argument, and that is the sole purpose that those were
J‘E 10 offered for.
’““‘9 11 Therefore, I think it's improper for him -- for hisg ;
::z 12 ingquirxy from Mr.:'Stetson relating to the truth of their |
J;& 13 contents as to those lands being Type VII, and also I
-J"e 14 think, therefore, it reflects on his later offer of proof —.
ﬁ 15 gsince there was absolutely no foundation., And those exhi- ‘
| fg 16 bits were offered for that limited purpose. IZ

17 THE SPECIAL MASTER: Could I have a very gquick look at

4

TN

those 137 series? I think I can make a ruling without hav-

r

ﬂ 19 ing to hear arguments or briefs,
J.a& 2() MR, WHITE: Your Honor, we will get one of those.
HH 21 Those were the foldout sheets, and they had various columns
\':‘ﬁ 20 on them that showed permit numbers, It showed amount of
\:: 24 land that was adjudicated in trust and fee,
9~ 24 I have sent Mr. Devine to get one, I think they have
::: on not yet been put away.in our notebooks, so they should be

R < 409 Wast 24th Street Frontler Repgrtlng Service 201 Midwest Bullding
o R - I s
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easy to get,
THE SPECIAL. MASTER: May I see the transcript page

you are referring to and would you read the page number '’

again?
MR. ECHOHAWK: 2676,

(A document was handed to the
(Special Master by Mr, Echohawk,
THE SPECIAL MASTER: I'm going to overrule that motion,
and I'd like to state my reasons for that, Mr. Echohawk.
While at first it appears from the transcript that the
offer by Mr, White was as they apply to the election of
remedies or choice of substantive right argument, I'm not
sure that I can -- if I accept the substantive right arqu-
ment, he can't use the very things he's tried to point out
in the exhibits, and I'm afraid if I strike testimony now
which may not have that much credibility really to what I'm
going to do -~ it tangentially touches it -- I'm at the risk
of really, really writing a decision, whereas if I admit it
and overrule you, I'm not going to commit any reversible
error., I may be in error, but not reversible error, and I
would rather go down that way.
MR, ECHOHAWK: I would point out that the pages prior
to that and the discussion on the 137 series relate only to
the permit numbers, and there's absolutely no discussion

whatsocever of the meaning of the land types.

e ——
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THE SPECIAL MASTER: But, you see, there is a series
there that the State and I are maybe going to have differ-
ent philosophies regarding permits, and I'm not sure that
when he said he was going to offer those exhibits on the
election of remedies on a permit discussion that he would
not have a right to refer to them on an occasional question,
so I appreciate your point, and there may be other types of
law in different litigation where I would certainiy sustain
you, but this is a class action, and it's a breed of cat of
their own field ~-~ and this is a breed of cat in its own
jungle, Change that, please. The Supreme Court just said
s0 a couple months ago,

Any redirect?

MR, CLEAR: Yes, Your Honor, just a very little bit.

REDIRECT EXAMINATION

BY MR, CLEAR:

Q

- Y -

Mr. Stetson, do you have Exhibit HS~1l before you, or 4o
you want -~ .

What 1s HS-117

Those are your worksheets,

Yes, I have that,

You can use this 1if vou want,

Well, I have mine,

THE SPECIAL MASTER: We have it here i1f vou don't have,

stetson -~ redirect -~ clear
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Have you got it?
2 | Q (By Mr, Clear) As I understand this exhibit, this relates |
3 to the Type VII lands and shows each unit by aerial photo
q with a field number, and it also shows the present value of
5 cost per acre and present value return per acre; is that
6 correct?
0_;:.:3 7 A, Yes, and it shows other data as well.
d 8 Q. Right. The present value returned and present value costs
o 9 were both determined by Mr. Dornbusch; is that right?
10 A Yes, that's true,
g = 11 | Q And as a result of those determinations, you've eliminated
Zj 12 some acres or some tracts from your final determination;
u,,,ya I3 is that right?
U"'a 14 A. Well, the economigt came up with present value of cost
U’fa 15 exceeding present value of returns, so those were not in- :
\:‘U::: 16 cluded in our tabulation of acreage for which we were j
r—a 17 determining water requirements, |
w“ﬂa 18 They were listed in the unfeasible acreage ": 2olumn,
:j_: 19 Q Do you know whether these values will be the final wvalues
f,a 2() of the present values of returns and present value costs
u-f"a 21 that Mr, Dornbusch will testify about?
Uf'? 20) MR, WHITE: Objection, Your Honor, This witness
S 7] certainly can't answer for Mr, Dornbusch on redirect if
U"a .4 he can't answer for Mr. Dornbusch on cross-examination.
u;”a 29
* 1 ~ | ‘?tetjon: redirect -~ clear
()"9 :::yawn::t z‘;:: i;r::: Frontier Re;::oﬁrtlng Service - 201 Mldwest Building -
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MR, CLEAR: Your Honor, I'm just asking whether he knew

or not. I'm not asking him --

THE SPECIAYL, MASTER: You can ask him whether he knows,

but I don't think he should Ee permitted to ~-

THE WITNESS: I think if I will answer the question
it will clear it up. I have no idea,

THE SPECIAL MASTER: All right.

MR, CLEAR: Your Honor, I want to do -- and 1I'm not
sure if it is really proper redirect, but =--

THE SPECIAL MASTER: Well, I appreciate your candor.

MR. CLEAR: Since we don't know these are Mr.
Dornbusch's final figures, and there may be some changes
in the figures and we fmay take some of these parcels out
and put some back in, and vice:versa, I thought it would
be well to have Mr, Stetson explain if there was a method
that we could change his final figures if some of these
figqures are changed without calling him back,
(By Mr, Clear) Could you explain 1if there is a method to
do that?' .= If there are changes made on this, only the
final Type VII lands, could we determine the acreaqge and
water duty?

MR, WHITE: I object, Your Honor, It calls for
gspeculation, We don't know that there are going to be

changes, and, secondly, if there are changes, we are

gstetson - redirect -~ clear
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entitled to cross-examine this witness about those changes,

THE SPECIAT, MASTER: I believe I can frame a question

that will meet thecobjections, and get your point that you
would like to make. |

If, on a final analysis there are to be certain areas
of Type VII lands taken out of this compilation, what would
vour procedure be to do it?

THE WITNESS: My procedure would be to look at which
field was taken out, which climatic zone it was located in,
what the unit consumptive use was in that climatic zone,
go back to the unit diversion rate for that particular rate,
multiply it by the acreage, and take out the acreage and the
diversion requirements.

This could not only be done for the Type VII, but if
there were things like Mr. White referred to overlaps and
fee lands, instead of trust lands, it could be done in
either the adjudicated or the unadjudicated in use,

THE SPECIAL MASTER: Using the formula you just

reclited?

THE WITNESS: Using that same approach, yes,

The figures from which to do it are all in these exhibits

that were admitted. They are at various places, but they

are in there.

THE SPECIAL, MASTER: And by the same token, if vou

T L

Frontler Reporting Service
‘ 203 Midwest Bullding
2 3 Casper, WY 82601
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17-8
. l were to add in, it would be cranked into the system?
1 2 THE WITNESS: Yes.
3 MR, CLEAR: Thank you.
1 That's all I have.
5 MR, ROGERS: The tribes have no re-whatever --
6 recross,
7 THE SPECIAL MASTER: Mr. Echohawk?
- 8 MR. ECHOHAWK: No, Your Honor,
. 9 THE SPECIAL MASTER: Mr. Membrino?
o€ 10 MR. MEMBRINO: No, Your Honor,
i
' 11 THE SPECIAL MASTER: If that's it =-
P
22} 12 MR. WHITE: You saild that if they didn't get into
.,—‘6 13 these certificates we were talking about as being outside
O“Pa 14 the reservation on redirect, you would allow me to do
Id 15 830:. On Cross.
0""9 16 MR, CROSS: No, he said just the opposite.
o 17 THE SPECIAL MASTER: I thought if they touched on
‘Vfa I8 them on redirect --
> 19 MR, WHITE: I misunderstood, Then we have no
“-.aﬂa 2() objection to the witness being excused and subject to
W"a 21 being under the jurisdiction of the Court.
o
- 22 THE SPECIAL MASTER: Thank you for the week you have
W
'_‘ﬂg 33 put in with us, and we will see more of you.
o~ 24 MR. RADESOVICH: I reserve the right -~ I have not had
g 25 gstetson - redirect -~ clear
- 409 Wost 34th Strast Frontier Reporting Service 201 Midwest Bulldi
I - Cheyenne, WY 82001 i ! ng
@"" 0%) 635-8380 Casper, WY 8212601
g (s i (307) 237-1493
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. of ] an opportunity of looking at the transcript of either
oA < direct or part of cross. I would reserve the right to ask
t
\4’?. 3 the witness some guestions.aafter --
. 1 MR, ROGERS: I object to that. Mr. Radesovich could
‘f;,.g 3 come to the Court at any time. The witness has now
.‘,Lg 6 concluded his testimony., We have been through redirect
0‘?59 7 on the government, and he's been sitting in Court here
.,—#G
.}Q 8 all day today.
.,.,l,g.g 9 THE SPECIAL MASTER: Gentlemen, I appreciate your
o 10 all rising in unison and in chorus objecting, and maybe you
‘-,-,7-3
11 have.. got a procedural point but this is a difficult
‘__‘,a 12 situation with thirty-~-five or forty lawyers in the Big
‘_.?'-B 13 Horn Basin who can't afford to come down and take in
d‘?a 14 every day and every week of these proceedings, They have
o 15 tried to make up a roster and come down and audit, and
‘;?a 16 they are doing it as best they can.
6;'8 17 I'm not reserving the right for Mr, Webster, Mr.
‘/‘? I8 Donnell, Mr. Housell, for everybody else in the Big Horn
D 19 Bagin to'come downand cross-examine, but if one is here
.
g/"a 2() and might want to reserve a right to ask a few questions
a‘”’a 21 on Mr, Stetson's return, I think it is a proper reservation
v 22 and I hope you can appreciate it,
@ﬂ; 23 MR. ROGERS: What do you mean by "upon his return"?
@-ﬂ"a 24 Is the witness to wait around until Mr. Radesovich -~
@ 25 stetson - redirect - clear
: Frontler Reporting Service
g 409 West 24th Sireet | . 201 Midwest Building
Cheyonne, WY 32001 :ghﬁ Casper, WY 82601
S (307) 635.-8280 (307) 237-1493
.
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* 1 THE SPECIAL MASTER: Of course not, This witness
o 2 | is under the jurisdiction for recall by-any-of you as we
_— 3 proceed in the case as your witness. The State can call
4 My. Stetson for their witness if they have something
. 5 they think they can prove with him, and in that event,
- 6 if Mr. Radesovich happens to be in Court at that time,
C < 7 he can ask a question or two.
¢ ‘_ 8 That's about all you are reserving?
j oy g MR, RADESOVICH: I'm not asking to call back Mr.
9
P - 10 Stetson so the federal government is going to have to
&1 I 1 pay his way back here. If there is a legitimate question
e-'""a.
_j__,...! 12 that I have, I will exercise my right to.do so'if Mr, Stetson
.r;;-a 13 ig back here.
& 14 MR. ROGERS: At what time?
& 15 MR, RADESOVICH: 2And I'm sure I will be checking
i
"
g"e 16 with —-
w;‘,-‘i' 17 THE SPECIAL MASTER: If no one asks for this witness
é*"la 18 agailn, there will be no opportunity to recross. All
& *__ 19 he asked was in the event that this witness is brought
=
&
G“@ 20) in for any further proceedings in this litigation -~ and
@"'3 2| he always has that right. He doesn't have to ask for
iﬁ 22 that-
“ - 273 MR, ROGERS: He may call him in his own case. Is
0.—,‘5 1 that what we are referring to?
G;h 5 stetson - redirect- clear
- Frontier Reporting Service
& 409 West 24th Stroet l:.r, E vice 203 Midwest Building
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THE SPECIAL MASTER: I have no idea what he has in

mind, whoever he represents, He's counsel of recoxrd. I
have no idea who he represents, or that the City of
Lander and the others are none of my business. That's
between him and his clients.

MR. ROGERS: I want to make sure that whatever he's
reservingg.. his right to call Mr. Stetson back relates
only to the time: that-he's presenting his case for. his
clients and would be calling him as an adverse witness,

THE SPECIAL MASTER: I think that's a fair
reservation, and that's about all he called him back.

MR, WHITE: I think he might want to do it if the
State called him back, but I think that is the only

clircumstance.

THE SPECIAL MASTER: I think you can understand

why I'm trying to be fair in that ruling,
Thank vyou very, very much,

THE WITNESS: Am I excused temporarily?

THE SPECIAL MASTER: Many happy returns,

All.right, Proceed. Do you want to pilick up papers
or maps?
MR. WHITE: Your Honor, we have been going - -a while,

I wonder if I might ask the indulgence of the Court so
I can switch the plle of papers on my desk.,

stetson - redirect ~ clear
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. 2 l THE SPECIAL MASTER: Let's take a fifteen-minute
N 4 recess to get ready for the next witness.
3 3 (Short recess.
= p f
-n- 5
6
7
8
9
10
e f ”, _ ,'
ﬁ‘;‘.' 13 |‘
.-""'.;
‘,;!0 14 1
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9"6 25 stetson - redirect- clear
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| | WOLDEZION MESGHINNA
-_ 2 | was recalled as a witness by the United States and, having been
3 = 3 previously duly sworn, testified as follow, to-wit:
i 1 DIRECT EXAMINATION (RESUMED)
i 5 THE SPECIAL MASTER: Dr. Mesghinna, you are the same
6 | Dr..Mesghinna who has been testifying earlier in this case?
7 THE WITNESS: Yes,
8 THE SPECIAL MASTER: Fine. Welcome to the witness
9 stand, Take off your coat, if you want to,
10 | MR. CLEAR: Your Honor, we have a étipulation with
3 1| the State about recalling witnesses and I think we ought
ﬁ:' 12 to state it for the record. These people know more about
1ﬁ.u 13 it than I, but bagsically both the United States. and the
14 State will have the opportunity to recall their own wit-
15 nesses to testify on a different subject matter than they
16 testified to before.
4 17 Dr. Mesghinna is the first person we will recall. At
18 | this time we thought we should get your approval,
ﬂ? 19 THE SPECIAL MASTER: And you may do so without ob-
. 20) jections by the other side?
g 3 MR, WHITE: That is the stipulation.
| o) | THE SPECIAL MASTER: Even though it wasn't on the
v 23 notice of witnesses?
24 MR. ROGERS: I understood, Your Honor, that this also
or | extended to witnesses of the Tribes, although we don't
g R - el
v ,' r (307} é35-8280 (307) 237-1493
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presently plan to do that sort of thing.

THE SPECIAL MASTER: All right.

MR, WHITE: The record should reflect that the State
of viyoming agreed to that.

THE SPECIAL MASTER: VYes. Thank you, Mr. White.

MR. ROGERS: Your Honor, also it was intended by this
originally, and we have run into an exception to that al-
ready, but the cross—examination of the witness would be
closed out. In other words, if Dr. Mesghinna testified
about future lands earlier, this is a new subject, and
his cross-examination should be closed out at the time
he originally testified about future lands, and it should
be closed out on the subject, so that when he returns to
the stand it would be devoted to the new subject.

We have made one exception to that under your Master's
ruling earlier in the week with respect to Mr., Dornbusch's
testimony, but that is the intent in which we entered the
original stipulation,

THE SPECIAL MASTER: I appreciate that. And certainly
I am not implying Mr. White would ask some questions of
Dr. Mesghinna on future lands. He wouldn't de anything
like that,

MR, WHITE: I would do more than imply, Your lonor.

I might use the previous testimony by the same witness -

to contrast with an approach or a result or something he

AP LILLIIILLLLILILYY

— P P il .
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1 is saying about present lands, I would not cross-examine
- - | with respect to that previous testimony; but I would use
h;- 3 that previous testimony.
4 THE SPECIAL MASTER: If it applies to the subject
5 testimony before you. |
oo 6 MR. WHITE: Just like I might use a deposition.
; = 7 THE SPECIAL MASTER: I think we are in agreement.
H;#* 8 Go ahead, Mr. Clear.
F
‘ ) | DIRECT EXAMINATION

.‘f

10 || BY MR. CLEAR:

qff43 1] '
‘2,;._3 Q. Dr. Mesghinna, vou testified before about what has been

* 12

g ‘Fﬁﬁa. referred to as the future project lands. Can you tell the

b 13
W - Court what you are going to testify to now?

v i A At this time I am going to testify on the Type VIII lands
W 15 | .
‘?;ﬂa and the irrigable lands of the Arapahoe Ranch area.
(’—“’«3 6 MR. WHITE: I'm sorry, I didn't hear.
@“ﬁ 7| MR. CLEAR: Irrigable lands of the Arapahoe Ranch.
iVﬁ;a' 18 MR. WHITE: Type VIII lands and the irrigable land
:::: 19 of the Arapahoe Ranch.
0-‘;,,@ 20 Q. The Arapahoe Ranchlands, have they been sometimes referred
‘r;"‘e 21 to as the Owl Creek lands?
4 22 A Yes. I'm referring to these, but these are newly-classified
df“ﬁi

f ;-*' 23 lands.,
‘_-,-i 24 THE SPECIAL MASTER: WNewly classified lands?

-
f"‘ 25 mesghinna -~ direct - clear
‘_ Frontier Reportin ervic N
0"5 | 409 West 24th Street . g S ice 201 Midwest Building
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] THE WITNESS: Yes.

2 1 o Explain to us what Type VIII lands are.

3 | ‘ THE SPECIAL MASTER: Yes, now we can do that which

4 I asked earlier.

5 A Okay. Type VIII lands are newly classified lands. They

are irrigable lands.within the boundaries of the Federal
7 Irrigation Proiject.

8 These lands have never been developed before, They

i
)
Lo

are newly classified lands.

10 The lands that I'm going to discuss are in the

11 Upper Wind Unit, in the Coolidge Unit, in the Ray Unit,

)

332223385
ot

[2 and in the Subagency Unit.

13 THE SPECIAL MASTER: What?

14 THE WITNESS: . Subagency Ur;it.

THE SPECIAL MASTER: Subagency?

16 THE WITNESS: Subagency Unit. And the Johnstown
17 | Unit. Aﬁd also the ones that I referred to before, the

18 Arapahoe Ranch area.

9 1 © What did you do with respect to these lands? What type

A 2() of study did vou make and what type of determinations

21 did you come up with?

20 A  The studies that I've done on these areas is quite the

oy same as the studies I made on the future land areas,
oq | So, we determined the proper requirement or diversion
§
- o5, mesghinna - direct -~ clear
, - —_ —

Frontier Reporting Service
409 West 24th Sireet p : 6 201 Midwest Bullding

Cheyonne, WY 8§a001 : ; Casper, WY 82601
| (307) 635-3280 (307) 237-1493




‘ 5583

1 requirements for the areas, and also we estimated the costs
:

2 necessary to bring these lands into full production.

3 ~ Meaning that we have estimateé the costs for facilities,

q ! such as on-farm systems,‘pipe network, pump and pumping

5 plants, canals, and related ~- well, I don't want to say

6 canals, because the canals for the Type VIII lands are

7 existing canals. But for the Arapahoe Ranch area, there

8 is a small ditch that we have also estimated the cost on
(rzl 9 it.f And also drainage costs.
‘Eggd 10 This being the investment costs. We also have esti~-

11 mated operation and maintenance costs, such as, of course,
12 the operation and maintenance of the area, plus the demand

13 ] or power costs, and also enerqy costs,

L

0 So, this is what we have done in a sense.

15 Q. You said you didn't develop any canal costs for the“‘Type

16 VIII lands, and I take it, then, the Type VIII lands are

3

1SS S SANTRRRILY!

17 feeding off existing canals? é
18 A Yes. The Type VIIXI lands are very few lands and they

19 | receive water from the existing canals of the units that
I just mentioned, such as Upper Wind and so on and sO on.
91 So, canals are not necessary for those lands.

oo However, we have the pipeline network that goes

03 from the canals and subcanals,

24 | THE SPECIAL MASTER: Pardon me, Did your similar

26 mesghinna - direct ~ clear
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work include cropping patterns in this area?

THE WITNESS: Yes. The cropping pattern is exactly
the same., The irrigation water requirement is exactly the
same, That is why I don't want to go through all that,
because I have done it and I said it before this time,
unless someone wants me to say it again.

THE SPECIAL MASTER: Did your work bring out a study

v 8 of evapotranspiration of these lands, because these lands
3 9 were different than other lands?
10 | THE WITNES: The reason why we separated these lands

A i

& 11 was to escape from confusion, first of all. The other
}
! 12 lands, the future lands, the lands you call future lands,
H; 8 13 are big chunks of land that have their own canals, their
f,!_t:'l 14 own systems, and have administration, and so on.
eﬁ%#'i 15 But these lands, the Type VIII lands, are administered
P _y
- 16 within the Federal Irrigation Project lands. So, that
{
- 17 is the reason that we separated thenm,
s " THE SPECIAL MASTER: Go ahead, Mr, Clear.
'_ 19 0 (By Mr, Clear) Earlier when you were discussing the
; -4
j:I:: () * future lands you went through the ten or eleven steps
)
r;.a] 2 ] and you talked about the climate zones, cropping patterns,
gﬁﬁél 30) evapotranspiration, on-~farm systems,<.et.cetera, et cetera.
"l :
| 313 Did you do exactly the same type of things here, using the
. 24 same formulas and so on, with respect to these Type VIII
‘,fdl 2
6_"‘,.v-ﬂ »5 || mesghinna - direct - clear
< Frontier —Re -ort;;: ;ervTce
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1 lands?
; 2 A Yes. They are essentially the same, except those areas
. 3 that I've said there are some differences.
‘ q One of the main differences is all the lands that --
1. 5 | all the Type VIII lands in the Arapahoe Ranch are designed
. 6 for hand moved sprinkler irrigation systems, - There are
e
- fi no side roads there,
8 The reason for this is because these lands are small
, 9 tracts and we have essentially used the hand moved irriga-
!
N tion gystems.
& 10 , Y
g’n’-T‘ 1] The estimation of, for example,  like, the conveyance
.i 12 efficiency for the existing canals, as I have stated it
t‘;L‘ 13 in the summary report, we have used, for example, 63 per-
??' 14 cent of the conveyance efficiency in the canals.
& . 15 In our future lands we determined really the effig- :
=3 -
) 16 iencies, conveyance efficiencies, using formulas. But |
‘fﬁi' |
B 17 on this one we have used the projected Soil Conservation
tr#*'- 18 Conveyance Efficiencies for lands on those on the Wind
&« ! 19 River areas,
3 2() 0 What is that conveyance efficiency?
&‘,4 3 A For the year 2000 it is depicted to be about 63 percent.
q“"q 20 So, we used 63 percent, or about 63 percent. So,wwe
e
:.-9 » have used a 63 percent.
- 24 Other than that, the application efficiency is 67
o .
i »; || mesghinna - direct - clear
Frontier Reporting Service -
N 409 West 24th Street P B 201 Midwest Bulding
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‘ ; ! percent in all lands.
! 2 The distribution efficiency ~- that means the
: - 3 efficiency between the on-farm system and the pumps --=
v '§ 4 is assumed to be 95 percent of the same as the future
‘ * 3 lands.
: O
7
s
9
10
Il
12
13
e“‘L‘ 14
28 15
é,f,' 16
ﬁ 17 % % Kk %
3 y
ﬁ 1Y
G:H 2()
2
ﬁ“A 23
o 24
0:"‘" 25 | mesghinne - direct -~ clear
o —————————— !
.;" 409 West 24th Streot Frontler Reprtlng Service 201 Midwest Bullding |
‘_.-;A Casper, WY 82601

Cheyenne, WY 81001 f@-.
‘ {307) ﬁll-lﬁllﬂq : '

(307) 237-1493




5587

e i il ——

Q. (By Mr, Clear.) Could you give us your conclusion

ag to the number of acres in each unit and the water

FEM 3 duty for the diversion requirements for those acres
é“ 4 in each unit?

“é' 5 MR. WHITE: Objection, Your Honor. Object on
-Ej 6 several grounds,

L 7 One, is a general foundation objection, but the

8 other is there's been no showing yet that the Type

9 VvITI larnds or the Arapahoe Ranch lands to which Dr,

[0 - Mesghinna has been -- or about which Dr. Mesdhinna

[1 has been asked to give his opinion are lands, A,

within the boundaries of the regervation as stipulated

" L4 \ A
wrE - LIS " La .
1 . ‘ - Rariady 1 v B E- LA
| [ ) .
o [ ] - [ &
I
b

arable lands. Who said they are Type VIII? Who
worked over these lands? Who gives us some evidence

of depth to barrier and hydrologic conductivity?

_“m____-_

. 13 by the parties and, B, if they are within those
e 14 | boundaries, whether or not they are on trust lands.
E,Li 15 In other words, there's been no showing that '.
‘?;ﬁa 16 they are within the stipulation or within the lands i
:": 17 shown on Mfl and M-2, 1
ﬁégﬂl 18 THE SPECIAL MASTER: I would sustain and even
a#gﬂa 19 go a little further. T would 1like to have something
ﬂ%%AI 2() in the record -~ I think it's appropriate that the
::::: 2] record contain something showing that the Type VIII
L ” newly classified arable lands were newly classified
8
-0
.2
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] Who says these lands are arable lands? There comes
2 l to my mind a natural doubt, and if a natural doubt
3 arises in my mind, God only knows what is going on
4 1 in their mind.
. MR. WHITE: The record should reflect he was
6 pointing at me, and I was going to show the Master
7 what I have in my inside pocket here (indicating).
: 8 THE SPECIAL MASTER: I think I will sustain
.
' 9 the objection. We can bring that out.
T
t?éf’ 10 | Acreage, we can begin with acreage, but I
‘:fgﬂ H would like to know that too on each of these., You
L 12 may stipulate on whether -- you know some of this
- ]
s 13 is in the Owl Creek later acquisitions, so maybe
E“'%a 4| in two or three minutes of a stipulation we can
gﬁ#ﬁ’ 4
< 15 pin that down right now.
Eﬁ%ﬁ’
*;éﬁ’ 16 MR. CLEAR: I think we can just ask the witness,
]
- 17 Your Honor.,
!ﬁﬁa’ 18 [ Q@ (By Mr., Clear) With respect to the lands you have
imm* 19 referred to as Type VIII lands, on what basis did
S 20} you determine that these were Class 8 lands, or where f
D 21 did you get your information?
=9 22 A Well, to start with, they are not Class 8., They are
oD
2 23 Type VIII lands.
e - 24 Q 4 am sorry.
G"‘e 2H | mesghinna -~ direct -~ clear
".'M — b T
_ T —
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A. And these lands were given to us from HKM, and

the lands range from Class 1 to Class 4.

However, when we received these lands, we

q deleted out the Class 4 lands. We used only

1
"t '§iw

5 Class 1 and Class 3 lands in our study.
6 MR. WHITE: Your Honor, I think that the

general foundation objection might be resolved

-~}

Q if the witness were just asked if the lands
E{ 0 which he considered the Type VIII lands, are
b 10 the same lands that Mr, Waples testified to in

lvi&
"R

K

11 | part during his examination.

12 THE SPECIAL MASTER: Do you know 1f these

i
-

* .

1
=8t
"y .

13 are the same lands that Dr. Waples testified to

on his direct, a part of them?

]
X
X
[
e,
[

15 THE WITNESS: I believe so.
16 Q. (By Mr, Clear) Do you know if -~
7o A With the exception of Arapahoe Ranch., Arapahoe Ranch E
I8 was under Mr. Kersich,

19 THE SPECIAL MASTER: Mr, Kersich?

20 | THE WITNESS: Yes.

THE SPECIAL MASTER: All right. That's what
00 Mr, White wanted to know,

Go ahead, Mr, Clear.

1) (By Mr. Clear) Now, once you got what's been designated

mesghinna -~ direct - clear
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409 West 24th Street Frontier Reptlng Service

Cheyenne, WY 82001%
| (307%) 635-3280

201 Midwest Building
Cazper, WY 81601
(30%7) 237-149)

IEEREETLERTTITRTES



| 5590 J
1 the Type VIII lands from Mr, Waples and Mr, Kersich,
2 what did you do with them?
3 ! A. Well, we designed a system for these lands, and we also
4 determined the crop requirements and the operational
5 requirements as is shown on my summary report, and
6 as I have said earlier, we threw out those Class 4
7 | lands because we didn't think thﬁt those Class 4 lands
3 8] are fit for the cropping patterns that we have on |
'#“:! 9 these lands,
VL 10 | The cropping pattern is the same as the future
QFJ%! 11 lands.
j
i#ﬁ 12 Il . The irrigation reguirements, net irrigation
:;%;: 13 || requirements are the same as the future lands.
ﬁij}a 14 | The differences in net irrigation requirements.come
ijfg 15 | from the conveyance efficiencies that I mentioned *
ef?f’ 16 | before, which is 63 percent on this Type VIII lands. %'
l‘f 17 | However, on that ditch, the small ditch that I said ‘ |
:r-’; 18 | in Arapahoe Ranch, the conveyance efficiency is from
ci%;’ 19 May to September, 79, - I believe 81, 81, 81, and 80
j ‘ o0 f - percent.
21 MR. WHITE: Your Honor, could I asgkithat the
7 answer to the last question be read back because I
07 didn't understand what the witness said. I apologize. |
.4 -I (Thereupon, the following
(answer was read back as follows: |
2% mesghinna ~ direct - clear

409 West 24th Streoet
Cheyenne, WY 8531001
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19-5
1 (¥A. Well, we designed a system
(for these lands, and we also
2 (determined the crop requirements
(and the operational requirements
3 (as is shown on my summary report,
(and as I have said earlier, we
q (threw out those Class 4 lands
(because we didn't think that those
5 (Clags 4 lands are fit for the h
(cropping paterns that we have on
6 (these lands. The cropping
(pattern is the same as the future
v, (Lands., The irrigation require-
(ments, net irrigation requirements
8 (are the same as the future lands.
| (The differences in net irrigation
9 (requiremente come® from: the convey-
H (ance efficiencies that I mentioned
10 (before, which is 63 percent on
(this Type VIII lands. However,
1] (on that ditch, the small ditch
(that I said in Arapahoe Ranch,
12 (the conveyance efficiency is
(from May to September, 79, I
13 (bElieve Bl; 81, 81, and 80 percent;.
14 | THE SPECIAL MASTER:. And drrigation requirement was
15 net ‘irrigation, but that's all right.
16 MR. WHITE: And how many 8l1's? :
17 THE SPECIAL MASTER: Three.
18 MR. WHITE: I'm sorry, Your Honor.
19 THE SPECIAL MASTER: This is in the climatic zone
20) as far North as Burris?
o1 THE WITNESS: Arapahoe Ranch has a climatic zone —-
- THF. SPECIAL MASTER: Of its own?
1 THE WITNESS: Of Diversion Dam, .
24 THE SPECIAL MASTER: Of Diversion Dam?
" mesghinna - direct - clear
Frontier Reporting Service N
:09 West 24th Street ok B 101 Midwest Bullding
” heyenne, WY 82001 Casper, WY 82601 |
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THY, WITNESS: Yes,

THE SPECIAL MASTER: Of Diversion Dam. Okay.

THE WITNESS: I have explained the reason why
it has the Diversion Dam before this time. The
reason why we have Diversion Dam Climatic Zone

for the Arapahoe Ranch area is because the nearest
climatic station to Arapahoe Ranch is Thermopolis,
but Thermopolis is in a very low elevation and the
temperature is quite warm ~- hot, so if we used that
temperature to determine the crop requirements, we
would overestimate the water duty for the Arapahoe
Ranch, so the Arapahoe Ranch is almost in the same
or similar elevation as the Diversion Dam, and we
have used the Diversion Dam Climatic Zone.

THE SPECIAL MASTER: Mr, Clear, I didn't mean
to disrupt you from your plan of direct when you
asked for acreage. You may proceed with acreaqge now,
and I think there's no objection,

MR, WHITE: I do have an objection, Your
Honor,

THE SPECIAL MASTER: Do you wish to proceed
with acreage? The question is on acreage. You
may want to change your strategy.

MR, CLEAR: The problem is, as he has testified,

the study he did is very; very similar as to the future

409 West 24th Stroet
Cheyenne, WY 82001
{307) 635-8180
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study except he didn't find it necessary to design
a canal system nor did he use side-roll sprinklers,

and that's a question of how much do we: want to

repeat.

THE SPECIAL MASTER: If he gives the acreage
in these areas and the water duty for each -- and
that's when we hit a string of objections, but they
have been disposed of, most of them, and we are
back to acreage, and I welcome vour question if you
wish to make it.

MR. WHITE: I have two objections, assuming
the same question.

THE SPECIAL MASTER: He may not want to make it.

MR. CLEFAR: I'm anxious to hear the objection,
so I'll ask it.

THE SPECIAL MASTER: Okay. Mr, White, what are
your objections to the question on Dr, Mesghinna
proceeding to acreage now?

MR. WHITE: Two parts, Your Honor. First is lack
of foundation, and the lack of foundation would be --
the objection would be obliterated if Mr., Clear could
simply ask Dr. Mesghinna if, to Dr. Mesghinna's personal
knowledge, the arable land base that he's placing his
fields on in Type VIII in the Arapahoe Ranch are of

his personal knowledge the same arable lands testified

i S el
.

Frontier Reporting Service
409 West 24th Sirecet 201 Midwest Bullding
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to by Mr, Kersich and Mr, Waples so we don't

2 | run into the same problem we had last time.
3 If he says they are the same lands, I '
4 believe him. I believe they are. It isn't
5 quite the same as I know they are, |
6 And the second ground is relevancy until
7 there is a showing that these particular lands
g about which Dr. Mesghinna is about to testify
9 are first; within the boundaries of the
10 reservation as established by the stipulation
1 and, second, on trust land that is not re-acquired
12 trust land that has been in continual trust status
R since the 1960's -~

|
14 | THE SPECIAL MASTER: The obijections are
15 sustained and recognized. |
16 Proceed, Mr. Clear, to remove them with a few %‘
|7 questions, and gentlemen at counsel table can
(X | probably come up with a stipulation or two on the
19 second part.
2()
=1 I S S
22 |
23
24
29 |

Frontier Reporting Service
409 Weit 24th Street ~ . e 201 Midwest Bullding
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- i | MR, WHITE: You might be able to do it all by
" ;
o | 2 stipulation.

—m———y,
k'

3 THE SPECIAIL MASTER: Do you want to try?

q MR, WHITE: If we can take a couple minutes, we will

5 try.

THE SPECIAL MASTER: All right, Take a couple minutes.

[ You may be able to do it all,

3 (A recess was taken from 3:30 p.m.,
(until 3:40 p.m,

R R A

10) THE SPECIAL MASTER: Let's get back on the record.

e

e

1] Yes, Mr. Clear?

L.
i 1D MR. CLEAR: Your Honor, Mr. White has agreed that
:H%lr
*?Jﬂi 13 they are all inside the reservation boundaries and that
3
b
eﬁ'i‘_a 11 they are all lands currently held in trust by the United
f"?a 15 States for the benefit of either the tribes :or the |
D |
B 16 individual Indians.
g 17 THE SPECIAL MASTER: The benefit of the tribes or
v“’a 18 individual Indians?
o
: 19 MR. CLEAR: For the benefit of the tribes.
P
V_;'” () THE SPECIAL MASTER: Or for the benefit of
tg%%" 21 individual Indians. All right.
. 20 MR, CLEAR: He now wants to check whether they are
P
- 2 lands which are reacquired; that is,lands, which at one
 ob
o+ 2.4 time had passed out of federal ownership and have been
P 25 stetson - redirect - clear
v_;.& . - SO —— e
| Frontier Reporting Service
._;‘ 409 West 24th Sireot p' & 201 Midwest Building
Cheyonne, WY 82001 %l’ Casper, WY 824601 5/
..-+,.9 Al
I

4 (307) 635-5280 (307) 237-1493 |




-
e

3

o i

[ DT

-

i
-

»
[
LT e T

bt

%
n -
. LI T

'

! i
Y S Sl -"‘*‘“i““i e

ey
[

it

!

17

18

19

20

21

22

409 Waeast 24th Straet
Cheyenne, WY 82001
(307} 635-8280

5596

reacquired by the federal government,

MR. WHITE: That was part of my objection, and Mr,
C;ear is absolutely right,

We will withdraw the objection insofar as it goes
to the reservation boundaries and insofar as it goes to
the present trust status of those lands, although we may
ralse issues later concerning this trust status as to
allotments.

They are either in trust for the tribe or in trust
for the benefit of individual Indians,

Bﬂi what my objection also covered was whether they
were reacquired lands.

THE SPECIAL MASTER: And what the date of acquisition
was on what lands?

MR, WHITE: We want to know what the date of
reacquisition is and if they came in M-l and M~2, as they
did for others, before I would be willing to stipulate
they are not,

I would remove my objection on the reacquired aspect.
I think it is a good objection on the reacquired lands,
and I am asking we take the time to look at them and
maybe we will be able to have a stipulation, rather than
going through crnss;examination.

THE SPECIAL MASTER: Can we proceed now with a

stetson - fediregt - Clear

Frontier Reporting Service
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] description of the acreages?
2 MR. CLEAR: No,.as they have just said.none of the
3 lands were reaquired.
’hﬁ 4 MR, WHITE: Then I will withdraw my objection.
mdnll
!1 5 THE SPECIAL MASTER: . Very good. We will proceed with
i
‘”;F 6 the question, Mr. Clear.
gr
#’g 7 MR. CLEAR: They are all part of the reservation
il
- 8 and none have been reacquired.
F
9 MR, WHITE: The best thing to do, I'll just withdraw
g
8 10 | my objection,
‘f"+ 11 THE SPECIAL MASTER: All right,
3 |
- 12 MR. ROGERS: We also have a stipulation, do we not now?
e’;‘ 13 MR, WHITE: No, I don‘'t =--
!
o 14 THE SPECIAL MASTER: There is nothing to stipulate to.
= - 15 || MR. WHITE: Your Honor, I will go ahead and make a
é. 16 stipulation, to make it easier on the record,
:
<=8 17 | I will stipulate that a comparison of the Type VIII
wﬁ*‘ 18 lands and the Arapahoe ranch lands with the Exhibits M~1 and
o~
J 19 M-2 would disclose that those lands are currently in trust
‘yéyd 20) either for the tribes or individual Indians, or within the
gﬁ#ﬁ‘ 2 | boundary of the reservation, as set forth in the stipulation,
-
.J 29 and  are not reacquiredi: -
21 I want to reserve the right to challenge the
-
; 2.4 information on M-l or M-2, but that is what is shown by that
) stetgon ~ redirect - clear
} —~— — - N — — e — — N — . -
] Frontier Reporting Service
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12

examination,

THE SPECIAL MASTER: All right. Fine.

Proceed, Mr, Clear.

MR. ROGERS: May I add one point to what Mr. White
fust commented on? At the time M-1 and M-2 were admitted
into evidence in the boundary trial, I don't have a
transcript back with me today, but we reviewed it yesterday
in connection with other matters, and the transcript
disclosed the State of Wyoming had no objection to the
admission: of that exhibit,

THE SPECIAL MASTER: I think we mentioned that a
moment ago,

MR, WHITE: I would point out you make an objection
when there is some evidentiary problem arising, if there
is no foundation or something like that, but that the
lack of an objection is no admission.

THE SPECIAL MASTER: Why don't we cross that when we
get to it. Who knows, we may never have M-1 and M-2
mentioned again, unless they are discussing World War II
or unless it is in a different context, So, why don't

we go ahead and proceed now on acreages and on watering,
Q. (By Mr. Clear) Dr, Mesghinna, can you give us for each
unit in the federal indian project and for the Arapahoe
ranch the number of acres, in your opinion, which can

mesghinna clear

—
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1 be irrigated? Can you give us the water needs for the
2 acres in each of those units?
3 A, The net acres in the Coolidge Unit, we have about 200
q acres -~-
5 THE SPECIAXL MASTER: Not so fast, please.
6 A, Okay. Two hundred acres, with-about 1001 diversion
7 requirement, acre-feet of diversion requirement.
8 In the Johnstown Unit we have about 190 acres, with
g 951 acre-feet,

<t 10) THE SPECIAL MASTER: Annually?

pur"'l.

b 11 THE WITNESS: Yes, annual, These are all annual,

¥ 12 THE SPECIAL MASTER: Annual requirements.

13 A, In Subagency we have about 306 acres, with 1531 acre-

feet of water.

+ ' 4 [
. -l
_ L
-H“ *i‘!.ﬂ—\.t 1 -~ .."
I
P
L

¥ 15 THE SPECIAL MASTER: One thousand five hundred fifty-
e %
-k 16 one? R
N 1
t?é“' 17 THE WITNESS: One thousand five hundred thirty-one, "
g |
e"?‘ I8 In the Upper Wind Unit we have 492 acres, with 2056 acre-~
= j. 19 feet of water.
* ;.‘ 2() In the Ray Unit we have 28 acres, with 118 acre-feet
%f
4 2| of diversion,

\.

In the Arapahoe Ranch we have 245 acres, with

|
-

oK 855 acre-feet of water,
04 Q. Do you have a total?
9r mesghinna clear

" el _*. ol

F
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In total we have 1461 acres and 6,512 acre~feet of water.

THE SPECIAL MASTER: Six thousand five hundred even?

THE WITNESS: And 12.

THE SPECIAL MASTER: And 127

Wwhat is the source of water? Is the source of water on

all of these the same creek, namely Owl Creek?

THE WITNESS: The source of water for the Arapahoe

Ranch is the south fork of Owl Creek, and for Johnstown

it's the Wind River. 1It's the Wind River through the

Johnstown Canal.

THE SPECIAL MASTER: I was going to say I was confused.

Okay. Coolidge?

THE WITNESS: Coolidge, it's from the Little Wind,

THE SPECIAL MASTER: Subagency?

THE WITNESS: Subagency is also Little Wind.

THE SPECIAL MASTER: Upper Wind Unit?

THE WITNESS: Wind River and Dinwoody. Mainly

Dinwoody, Dinwoody Lake,

THE SPECIAL MASTER: And Ray Unit?

THE WITNESS: Ray Unit is Little Wind,

THE SPECIAL MASTER: Thank you,

Go ahead, Mr. Clear,

CLEAR: Dr, Mesghinna has some plats showing the

MR,

location of the units and the canals from which they

clear

A
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1 are gerved. I didn't want to burden the Court with more
2 large-size maps, but if you want those, if that will

J clarify his answer --

THE SPECIAL MASTER: Only if you intend to put

5 them in evidence anyway. But he has a report coming in

6 anyway and I will wait until his report comes in,

7 Q. (By Mr, Clear) Dr. Mesghinna, would you give us a rundown
8 of costs for each unit?

9 . It 18 a long list,

1&*1 mjlﬁik;i;;%;;if:t;;tﬁjtﬂqhﬁﬁﬁ%igﬂﬂkf

e,
-t

i . Total investment costs?

ARt

A

10 Q. Can you just give us the total?
A
Q

RS 12 . For each unit, yves.

_;:5. 13 MR, WHITE: I'd object to that question for lack of
~ L

tﬁggl 14 foundation, I think we are entitled to know the

E?‘E. 15 incremental parts of that.

P

5 16 THE SPECIAL MASTER: Why don't you introduce into
waﬁ' 17 evidence the table that will give us the answer to
;gaﬁ. I8 Mr, White's questions and give us a chance to look at
e 19 the incremental costs,

f. 2() MR, CLEAR: Yes, sir, Your Honor, I have marked
*dﬁﬁ. 2 an exhibit for identification, U.S. Exhibit WRIR C-277,
&dA“. 1) which is a very short report, It is about four pages and

o
“ 23 hag -~-
L
: o THE SPECIAL MASTER: US WRIR C-277 is the Mesghinna
v’” -.-‘1
._,,,"‘/. " mesghinna clear

P L i

Frontier Reporting Service
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10

11

12

13

15

16

17

18

19

20

21

report on this area?

MR, CLEAR: As to Type'VIIlilands and Arapahoe Ranch,
THE SPECIAL MASTER: And how many pages?
MR, CLEAR: It is four pages, Your Honor. And it
is basically tables which he could refer to. He can
read them into the record, if you wish,
THE SPECIAIL MASTER: The net irrigation: requirements?
MR, CLEAR: I gave them copies vesterday. It was‘not
within the five-day rule,
THE SPECIAL MASTER: All right. Fine. May I have
a look at that one?
MR. CLEAR: It has the maps in the back, Your Honor.
THE SPECIAL MASTER: All right,
MR. WHITE: For the record, Your Honor, I want to
object to the use of the exhibit because of the violation

of the five-day rule, I know what your ruling will be,

but I just ask that we get another credit..

THE SPECIAL MASTER: Yes, you do, Let's go ahead
with the hearing, You are building up a pretty good total
of credits there, All right.

Now, the breakdown appears at what page?

THE WITNESS: Appears at page 4, sir,

MR, CLEAR: Page 4, table 3, shows the cost of
diversion requirements, Your Honor, ,

mesghinna clear
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l THE SPECIAL MASTER: Do you have an extra copy?

2 Does the United States have another copy for me that I might

3 use for a markup copy?

4 (0ff-the~record discussion.

THE SPECIAL MASTER: Dr, Mesghinna, let me ask you

6 a question or two about this,

7 Was your methodology and are your computations

8 identical in having prepared table 24 of page 42 of your
9 earlier report, C~245 as was used in page 4, table 3 of

10 C-777?

I THE WITNESS: The method is generally the same, with

12 the exception of a few items.
13 The on-farm systems as I have indicated before, is

14 hand-moved sprinkler irrigation,

15 THE SPECIAL MASTER: In the latter -~ in this case?
16 THE WITNESS: Yeah, in the latter case whereas:.in: 'the®

17 former one we had mainly side-roll sprinkler irrigation

18 systems,

j;j 19 The pipe network is the same, similar to the one I
j;i 20 have discussed in my future lands.
K
i. 21 Pumps and pumping plants are:ithe aame.
22 Canals and related structures we don't have
23 canals and related structures except a small ditch in
24 Arapahoe Ranch.
25 Mesghinna -~ cross- white
409 West 24th Sireet Frontler Reportlng Service 3201 Midwest Bullding “
Cheyenne, WY 82001 g Casper, WY 82601

(307) 63%-8280 (307) 237-1493
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Drainage is exactly the same approach,
Engineering and contingencies is the same.
So that f£inlishes the investment costs,
The operation and maintenance costs, which is $6.50
we used the Federal Irrigation Project, which is less than
this, but we increased it by one dollar just to be on the --
THE SPECIAL MASTER: Which irrigation project, the
Federal?
THE WITNESS: The Federal Irrigation Project.
The energy cost is similar to the future lands.
The demand cost is the same, similar.
And that's it, and our net acreages are ninety-five
percent of our gross acreage, so the requirements --
the diversion requirements are based on net acreages.,
Q. (By Mr. Clear) The five percent you-deducted, why did

vou deduct the five percent?

A, Well, that was the same as the future lands for farmstead,

roads and --

THE ‘SPECIAL MASTER: Did Mr. White hear that?

MR. WHITE: I was just wondering if yvou heard the
same question to Mr. Stetson when he gsaid he didn't.

THE SPECIAL MASTER: Well, the deletions were made by
these planners and not Mr, Stetson, He put the duty of water

on the net figures he got, The five percent takes care of

mesghinna-cross~clear
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barna, haystacks, roads, :
THE WITNESS: Yeah, et cetera. These are newly-
classified lands, so theylmay require five percent, but the
historic lands, they already have those things there,
and those acreages are for net acreages, I believe.
THE SPECIAL MASTER: Okay, Mr, Clear.
Q. (By Mr. Clear) Does table 3 on Exhibit 277 reflect your
opinion as to the cost of operations of these six units
and the breakdown reflects your opinion?
A, Yes, sir.
Q. Did you furnish these costs to Mr. Dornbusch?
A, Yes, sir,
MR. CLEAR: Your Honor, I have no further questions,
THE SPECIAL, MASTER: The tribes?
MR. ROGERS: No, Your Honor.
THE SPECIAL, MASTER: The United States, other counsel?
(No response,
THE SPECIAL, MASTER: All right. Mr. White, cross-
examination?

CROSS-EXAMINATION

BY MR, WHITE:

Q. Dr, Mesghinna, if lands which you have described which are
within the FIPs were not within the FIPs, wouldn't there
be costs associated with those lands which are not reflected in

mesghinna~cross-white
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table 3 such as canals, and related structures?

A. Yeah, they would include -~

Q. And because these lands are within the FIPs where canals
have already been constructed,then these lands are
charged with no canal cost?

A, Well, first of all, we discussed this matter as« to the
capacity of the canals, if it would handle this extra
acres with the BIA people and they have told us that there
is enough capacity for them and plus the canals and other
gtructures have been built for maximum.acréages in the
FIP lands,

Q. when Mr. Stetson allocates costs of canals for ditches
to be constructed to adjacent lands that enjoy the
benefits of those costs or the benefits of those canals
or ditch structures, why haven't youzallocated a portion
of the original cost of building these canals to the lands,
which you have testified to which éssentially tag along
just like the adjacent lands for Mr, Stetson?

They tag along without the allocation of costs?
They would havevgotten a free ride. Why haven't you
allocated from those costs to your lands so that they
don't get a free ride?

A. Well, I belleve Mr. Stetson has included the cost of the
facilities which are parallel to our distribution system,
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parallel to our distribution system, meaning that the
ditches that take water from the main canals, they, for
example, Ray Canal -~ and if there is no ditch for type

VII lands, that he has included that cost, but for the

Ray Canal itself, I don't believe so0.

Q. Well, let me ask you to assume that Mr. Stetson allocated

or attributed certain costs to adjacent adjudicated

land, the construction~ofi-the ditch, 600 acres of adjacent

adjudicated lands to ibhe exact -- he allocated those

costs assoclated with the ditch to his Type VII lands

to those adjacent --~ a portion of the costs to those

adjacent adjudicated lands, They, under his analysis,
were going to pick up part of the tab.
'Why'Bhnulantvﬁhe“sameithing'be:doﬁe'forvyuunvIunds,
withinthe FIP? "
Why shouldn't they be charged with part of the canal

and structure costs originally involved? Let's say for the

Ray Canal,
MR. CLEAR: Your Honor, I object. It was clear that
MI'- -—

THE SPECIAL MASTER: State your objection, Mr. Clear,

pleasge.

MR. CLEAR: I think he's misstatingand misledading!the

witness ag to .Mr, Stetson's "taestifiony.
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Mr. Stetson was testifying as to costs that would have
been incurred to bring the existing canals up to snuff to
sarvice the new lands, and these were Type VII lands where
the canals and headgates and so forth had fallen into a
state of disrepair,

Dr. Mesghinna, when he excludes canal costs, he
excludes it because the canal is already there, 1It's been
builtrarndiis paid for,.

THE SPECIAL MASTER: fhe digstinction between the Type
VII and the TypeVIII; I think, is that the Type VII may °
be idle, but it may be restored, Type VIII is virgin lands,

can we say, ags far as ~-

MR,

WHITE:

So far as the evidence ls so far, Your

Honor, that's correct,

THE SPECIAL MASTER:

That being the case, it would

appear that I ought to ssustain::the'objection.
MR. WHITE: Before vou make a final ruling, let me
tell you why -~ I would like to he able to respond to
+the ocbjection,
THE SPECIAL MASTER: All right,
MR, WHITE: What I would like to do is elicit from

this witness the inconsistency between his analysis

and that of Mr, Stetson, and the reason I bellieve there isg
an inconsistency is that Mr., Stetson had to spend money to

mesghinna~cross—-white
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f 1 get water to his Type VII land and the same facility would
2 benefit some adjacent lands -- for example, 9600
3 adjudicated acres that we went over in his testimony --
: 4 and this witness was here during the testimony, I believe;
i 5 he's not misled: -- he reduced the amount -~- the number of
f’,. 6 dollars that were charged to his Type VII land because
* E“ 7 the adjudicated land next door would get a benefit out
; 8 of it,
;
* | 9 That seems reasonable as long as it's a consistent

10) practice by the United States, and I'd like to show

11 for the record that with respect to the FIP, if vyou will
12 glance at that table 3 on page 4 of Dr. Mesghinna's report,
13 wvhen you look at canals here, it's zero allthe way across,

14 THE SPECIAL MASTER: That's right, except for one.

15 MR, WHITE: Except for the Arapahoe Ranch and I'm

16 talking about the zeros in the FIP there, What happened
g{i |7 there is the canal is already constructed. It's already
f' 18 there and instead of saying that all the lands that are
C? 19 going to be able to benefit from that canal have to be
:; 2() charged with a portion of the cost as Mr. Stetson did,
ei’ 21 he said if there were other lands besides my Type VII
e?' 20 lands, that get a benefit out of the ditch, they pay a
o 4
; 1. part of the freight,

24 Here we are tacking on additional lands that enijoy

20 mesghinna-cross-white
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the benefits of the canal, but they are not paying part
of the freight.

In one case Mr, Stetson used the costs associated
with his lands, which is involved in:a feasibility
determination, but assuming some cost to other lands,
making them bear part of the freight,

Here the lands that are being evaluated have no
costs attributed to them, and they are essentially getting
a free ride.

THE SPECIAL MASTER: I think you have a right to
point out an inconsistency there,

Yesg,Mr, Clear,.

MR, WHITE: That's all I'm trying to do.

MR. CLEAR: The analogy falls down because Mr. Stetson
did not apply to the Type VII lands or to the adjudicated
lands ajfjy costsiforcexisting canals, and neither has
Dr. Mesghinna so there was no cost applied to the Type VII
lands or adjacent lands by Mr, Stetson to cover the
cost of canals which have been bullt and Dr. Mesghinna
has exncept those canals that have heeded repair, but the
exlsting canals that don't need repair, there was no
cost applied to the Type VII or the adjudicated lands by
Mr. Stetson and in that respect Dr, Mesghinna's testimony

is similar.
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3?;{ 1 MR, WHITE: My point, Your Honor, is that that is a
:fEi, 2 | distinction that makes a difference. If you are going
—T;; 3 to repair a canal and attribute it to the land that gets
| i%E 4 | the benefit of it, wouldn't you do the same thing if you
'4?? 5 had to build a canal from scratch, and what's happened |
fi: 6 here is that this canal has already been built, The
#;ff 7 | land just sort of enjoys both the benefit of this
- 8 pre~existing canal within any allocation of costs to the :
9 | land.
10 | All I'm trying to do is point out that inconsistency Z
[ by the question, I'm not trying to get him to admit
i 1
12 | that's good, bad or indifferent. I will ask the Court
13 to«makeiits own conclusions,
14
15
16
17
18
19
20)
21
22 |
23
24
;
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409 West 24th Sireet
Cheyenne, WY 82001

THE SPECIAL MASTER: Mr. Rogers?
MR. ROGERS: Can I get my two-bits in, Your Honor?
THE SPECIAL MASTER: Indeed. Take the podium.

MR. ROGERS: It's not that dramatic a statement.

MR. WHITE: We:aré‘all walting.

MR. ROGERS: I think the inconsistency is not there,
because Mr, Stetson's testiﬁony related to the improvement
required in certain canals, and that is when there was
a sharing of costs, but not in connection with the lands
that == Type VII lands in FIPs, He did not share costs
of the existing canals that needed nor improvement. And
that is precisely the same,

THE SPECIAL MASTER: You would say that is not an

inconsistency.
MR. WHITE: But the point is Mr., Stetson didn't in-
dicate that those canals had to be improved for the bene-

fit of those adjacent lands, There's no testimony that

the canal..or ditches, as it was, wasn't perfectly ade-
quate for the adjacent land. It seems to me there is
nothing to argue about. All I want to do is ask a
question. We make our point and you are the person that
decides. The witness doesn't have to decide whether it
is good, bad, or indifferent.

THE SPECIAL MASTER: Proceed with the adequacy.

Well, you've already asked your question and you've
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already got your answer.

MR, WHITE: I think so, Your Honor.

THE SPECIAIL MASTER: It is in.the-record. Proceed

with the next question.
9, (By Mr, White) Dr. Mesghinna, do you know of your per-
sonal knowledge that the fields which contained the
acreage desd&ibed in your report for the Type VIII lands

include irrigable lands testified to in this action and
~evidence in this action by Mr. Waples? Of your personal
knowledge do you know that in this case?

A Well, I know that Mr. Waples must have testified on Type

VIII lands.

O Yes., DBut are the Type VIII'lands he testified about,

do they include the lands that lie under your fields,

to your personal knowledge? Have you checked that your-

self? I1'll take your word for it if you've checked it
out yourself,

MR, CLEAR: I think Mr. White stipulated to that

fact.

MR. WHITE:

No, I didn't, Your Honor. The stipulation
went ta:the-land gtatus, trust or non-trust,

A Mr, Waples' office gave us the Type VIII lands, and based
on what they gave us, we came up with these lands.

0 Do you know of your own personal knowledge whether what

mesghinna - cross = white,
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! they gave you is the same Type VIII irrigable land as

2 | that which they gave the Court? That is what I am asking,

3 Are you wprking with the same information that the Court

4 has, or do vou know? I'm asking of you're personal Know- “
5 ledge.

6 : THE SPECIAL MASTER: Would you believe you are, but

7 you are not sure?

8 A. All I can say is it seems Mr. Waples gave me those

9 acreages and Mr, Waples testified here in this Court. They'

f 10 have to be 'the same,
11 Q. When did he give you those acreages?

12 A. We've been discussing it back and forth all the time.

13| ' THE SPECIAL MASTER: For how long?
. 14 |l THE WITNESS: ©Oh, I can only estimate probably until
J ,

15 two or three weeks ago, or two weeks,

16 Q. With respect to the Arapahoe Ranch fields which you have

17 | laid out, do you know of your personal knowledge that those
I8 fields are located on irrigable land about which Mr.
19 Kersig testified in this action?

og || A. . What else can they be?

£34314343.94.4.4.

21 Q. Well, I don't know, ¥e have found out there are éome
9 differences with' respect to future lands and that is the
2 problem we are trying to avoid.
o | If you tell me you know of your parsonal knowledge that

24 |
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vour fields are located over Mr,.Kersich’s: land, that is fine.|
If you don't know of your personal knowledge, then, I am
going to check it. That is essentially what is happening.
A X did not check Mr, Kersich's axhibits, which have been

A entered in-here. However, they sent us their land

classifications for those lands for the araeas that I'm

testifying about today and we based it on those,

MR. WHITE: Your Honor, I could think we could save

a remarkable amount of time, with the Court's indulgence, if
we ‘could recess for the evening and I could check those
two ltema to see if they overlap.

THE SPECIAL MASTER: All right.

MR. WHITE: That would avoid some problems later on.

MR. ROGERS: Your Honor, I was going to say, I wondered,

if Hr. White doesn't have that much more to do, if a short
recess couldn't resolve this matter and he would be able
to conclude this matter tonight.

MR. WHITE: I don't think that is possible, Your Honor.

THE SPECIAL MASTER: What have we got tomorrow?

Tomorrow 1s Friday, isn't it?

MR. ROGERS: Yeas,

THE SPECIAL MASTER: And your thought is we could finish

up now and you could go home for the weekend?

MR. ROGERS: I had eéntertained that notion.
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MR. WHITE: I have people that have worked virtually

L 2 around the clock on Mr. Stetson's material, which, as you
.
LE 3 know, we didn't have before the trial. I would like to
;é 4 have them work on this material.
ﬂﬁi 3 I don't think it is fair to us then to do it in the
: 6 state of a few minutes. I am not sure they are even still
7 here., I could get it done over the evening.
8 THE SPECIAL MASTER: You feel vou can da that and
9 maybe you can get it out of the way in the morning iﬁ the
10 matter of an hour or two?
I MR. WHITE: I think the odds are very much in favor
12 of being able to be done by noon,
13 THE SPECIAL MASTER: Let's shoot for that, then,
e 14 At least, we know you can get out for your two o'clock
ﬂ; 15 airplanes.
éi 16 We will stand in recess until 9:15 tomorrow morning.
q‘iﬁ 17 (The trial was recessed at 4:15
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