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Date: 2/14/2008 

Time: 03:55 PM 

Page 1 of 16 

Seventh Judicial District - Teton County 

Minutes Report 

Case: CV-2001-0000265 

Jack Lee Mclean, etal. vs. Cheyovich Family Trust, etal. 

Selected Items 

User: PHYLLIS 

Hearing type: Motions 

Assigned judge: Darren Simpson 

Court reporter: Sandra Beebe 

Minutes clerk: PHYLLIS HANSEN 

Minutes date: 0211 412008 

Start time: 11:OO AM 

End time: 12:OO AM 

Audio tape number: 

Parties: Alva Harris 
Jared Harris 
Marvin Smlth 
John Bach 
Jason Scott Telephonically 

Tape Counter: 1050 J will start with 02-208 
thtt's the only one Jason Scott is involved in 
Motions pending - 
clerk's record on appeal 
Bach - also reporter's transcript 
B - motion for contempt - 208 and 265 overlap 
B hear my motions first 
J - will deal with Miller case first 
Smith - haven't seen one on 265 
Jared - motion for sanctions in 208 J have reviewed pleadings 
don't rehash; hit the main points 
J - on last pleading - filed -where did you want filed no case number 
Bach - on both 
Bach - respond to statement by Jared Harris -found testimony by Harris and Dawson on 
208 - want to offer at appropriate time 
want offer after SMith's testimony 
52-41 3 - nuisances and moral nuisances 
like to have the court conisder those two sections as they apply to my request for 
contemptcopies of four contempt charges against the persons I seek 
Unless court hears motion for reconsideration court would have incomplete info to 
consider contempt 
motions to strike 
also filed motions for sanctions and contempt 
Smith - is there a second page to this 
J- this is the order you want me to sign? yes 
B - another order should be in the file 
J - will take in the order I indicated 

Tape Counter: 1058 Bach - in view of what I think will develop 
would like record to reflect Deena Hill and Katherine Miller are.present 
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Selected Items 

Tape Counter: 1058 J calls case 02-208 
ids those present 
Miller does not have counsel here- not representing self - just here to listen 
Alva - not representing anyone here 
Jared Harris represents Hills and self 
Smith - don't represent anybody in this matter 
Jason Scott represents Galen Woelk 
J Bach filed motion Re record 
Bach - two things - brought volume 10 of 10 which is the clerks transcript 

User: PHYLLIS 
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Tape Counter: 1101 B - amended Notice of Appeal page 1662 - 1681 
requested proposed jury instructions 
jury instructions 
minutes of any hearing on those instructions 
motion for directed verdict 
complete list of exhibits especially those that had been lost 
June 31 stamped 20043 were propposed findings of Fact and Con - signed by St Clair 
made several motions to set aside 
pointed out missing page 12 
that was confirmed later by Jason Scott 
STC unilaterally ssevered 
in prep of clerks transcript came from Hansen 
had hand written A 
Scott offered same Fof F that StC signed 
Hansen got extension that I objected to 
got rechanged date 
moved for taking of depo of three people 
there has been an obfusscation of clerk's record on appeal but are refelcted by what I just 
said 
contempt citation consideration - has some critical applications 
shoud be in the file 265 and 033 a letter that I sent to Shin 
I had seen Harris go through files and pulled apart 
later wwent through the files and it was a mess 
StC ssent letter back - didn't think any thing wrong 
intentional interference 
don't know what has been taken out of 
also happened before StC at time of trial 
J -just present list and file copies 
some of these exhibits were missiong 
June 31 2003 were never filed in this clerks office before I took the notice of appeal 
I had tried to get computerized printout from Hermosillo 
FOF was not in the itemization 
came out in the final 
later when StC - no details - know it was there 
tried to make some inquiries 
wholy manufactured - never filed and never received 
main file is here 
should be transcript of the proceeding when I attempted StC 
now is retired - 
033 have motion to DQ him for cause 
he is now D for certain actions he did in this very file 
issued order with out any notice - stuck my J Woods 
want to take his depo 
want to take Hansen depo 
have been deprived of record if integrity in 208 

.' - %'* t .  . ' . \  
(J  :f G Lb a ' - 1  
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Tape Counter 11 11 J - missing exhibits - discovered they were missing during the trial 
was addressed by St C 
no 
did you keep copies 

when discovered orig ex were missing - was that brought up at trial 
were you able to use the copies - no because of time restraints put on me by StC 
B - I was muzzled 
J - hearing re record on appeal - made these arguments 
B - not all of them 
J - had hearing once? 
B - he wouldn't grant me 
one page shows up in final transcript 
StC I coldn't question him - 
He was aquivocating all over the plaace 
he gave no dates, he gave no times 
he wouldn't give me the specifics 
I was shut off completely 
B -was never filed until I filed my Notice of Appeal 
6 - in porpoesed exhibits by scott they had same missing page 

Tape Counter: 11 14 Scott - clients interest is not what's in and out but want to acheive finality 
are three years out from entry of final jusgment 
raising point of order 
this is Bach's second challenge at court leveel 
was hearing before StC to address first motion that resulted in Order that directed 
additions to the record\ 
Order said once changes made - shall be deemed settled and sahll be lodged 
Rule 30 authorizes SC to take on follow on challenges 
that's where this motion should be pending 
Rule funnels him into SC to make his challenge 
has not argued clerk failed to make changes ordered 
improper record; has already been settled 
not aware of anything that Bach can depose the presiding Judge or his staff 

Tape Counter: 11 18 Jared - agree with Scott and want finished 
Alava - B said I had been observed rifling through court documents 
never observed record never gone to clerks office 
never here in the court room 
part of what he does 
I agree with Scott 
matter should be concluded so SC can hear appeal 
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Tape Counter: 1 1 19 Bach - StC dod not finalize 
made objections timely 
find unbeleivable that in thei record StC refused to order what I requested 
also application in which there was criminal matter in shich I was charged 
challenged StC at that 
CA was not advised of motion 
had made 4 motions before StC - could never get a hearing from my PD 
he didn't want to rankle StC 
Page 12 still missing 
interactins between that crimianl procedure that were not made matters of record 
have filed my motion 
have yet to see anybody disupute what I have put in my motion 
This court has to certify it 
systematic philosohy in this district that they don't pay attention to the rules 
paid over $10,000 for the clerk's record and the reporter's transcript 
Oviatt missed 5 dates I wanted to have transcribed 
for almot 2 112 yearsa this clerk would not produce a clerk's transcriipt 
still been trying to get certain parts of the record 
only person that had lost in theis case is me 
haven't heard Scott deny F of F were missing page 12 
asked second time 
his clerk gaave me the same wronng F of F until after had filed appeal 

Tape Counter: 1126 Next go on to second motion holding in contempt 
J - concern have fully complied with 75 C 
B - proposed contempt would require further hearing 
ask to defer 
J - what about Hills and Harris 
B - they are interrelated 
Affd by Dawson - never rep by Alva 
know that to be fabrication 
2 - he wants Harris to be co-onwer of Z Casper parcel 
now final because Dawson has not appealed 
that part of what Oviatt did not prepare 
can live with that 
no have effort by Smith to interject an issue that is no longer an issue 
Nov 6,2007 
status conference illegally and without jurisdiction called for by SMith 
Page 5 line 13 
Page 7 
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Tape Counter: 1 134 Bach - my concern is where Smith got that info 
SMith - is this meant to be evidentiary 
J -you are making hearsay - not 
J - not going to consider unles call witnesses to verify 
way past 14 dyas - out comes affd from Dawson - not from Liponis 
nno such aff is made in 01-033 
my concern is Dawson (hands document to court) 
offer portions of Dawson testimony and Harris's testimony 
harris aadmits he was representing Dawson 
total misrepresentation of due process by Alva Jared Marvin 
bottom line - itemiazation 3 occasions Dawson tried to set aside 
ALva got jared to come in 
copy file May 15, 03 

User: PHYLLIS 
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Tape Counter: 1140 Bach - 3 times motion made to set aside Default 
named Donna Dawson 
how do I get the truth out before a jurist who is disinterested 
document CV 01-059 Moss did not accept my DQ 
he came back and he dismissed Miller's case 
such gerrymandereing of the files - should be letter sent to clerk and set to Shindulring - 
why are letting Harris pull apart 
wasn't clerk was talking about - 
Clerk said go look up - or would charge $5.00 
clerk aiding and abetting - 
Rule 65 - consider in contempt ANYONE who violates injunction or restraining order 
Want CV - 01 -59 considered 
Jared - is this going to the contempt 
Yes 
Jared - no objection 
Marvin no objection 
Scott would be willing to be excused 
no objection 
Scott - is excued (1 1 :48) 

Exhibit PX 01 
PX 02 
Smith objection 
Jared - objection jumps around 
Jared - additionally object on relevance 
'smith - supllement objection would have to look at entire transcript 
Bach - have transcript on appeal would allow counsel to review my copy to keep pages in 
order 
trust court and clerk 
J - mark it - reserve ruling on it's admissibillity 
allow counsel to review transcripts in it's entirety 
Smith 32(A)(4) 
Bach - this is not deposition; is clerk's transcript 
extra copy should be setting with Hansen 
J - should have in file here 
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Tape Counter: 1 152 J - mark as P's 2 reserve ruling on it 
will allow them to look at it 
they can respond 
Bach - Hansen should have 
two inconsistencies 
page 1400 line 9 
Smith - object - reserved ruling -this hasn't bee ruled admissible 
Bach - offer of proof 
J - Smith is right 
not admitted at this time 
will allow them to review 
you will have chance to respond 
will allow argument on that sepcific issue 
will give every opportunity to make your record 
Bach - have beleive contempt qargument can await argument by Smith 
another concern about Smith finessing me 
don't want to be barred by having the court rule 
don't want to be blindisded 
ask court to defer ruling on motion to augment until rule on motion for contempt 
if rules in way don't think the court should - 
if allow McLaine and Ehreler to come in on 001-265- 1 have basis for removal 
don't want to jeopardie 300s to tappeal 
want to do all in one orderly peice 

Tape Counter: 1 157 J - going to hear all themotions today 
going to take under advisement so if they need to appeal or make other motions, have 
record to do so 

Tape Counter: 11 58 Go into 265 
will come back to conetmpt as you have requested 
Bach there has been no motion for reconsideration of dismissal 
J - on granting on Motion for Summary Judgment 
Smith 2 motions under Rule 11, Rule 60 



Date: 2/14/2008 Seventh Judicial District - Teton County User: PHYLLIS 

Time: 03:55 PM Minutes Report 

Page 9 of 16 Case: CV-2001-0000265 

Jack Lee Mclean, etal. vs. Cheyovich Family Trust, etal. 

Selected Items 

Tape Counter: 1200 CV 01 -265 
motion for reconsieration under Rule 11 dovetails into Rule 60 
enter 9-1 1-07 
document not mailed or enter until Oct 3, 22 days after signed 
Rule 77 D - 
Bach - blindisded this should have been presented before I object 
can see sate mailed out by the clerk 
was filed within the 14 dyas 
Rule 60 B (6) 6 months 
can pnly take what clients tell me 
Affd of Dawson 
he did not know about any authorization in regard to this lawsuit 
I have to believe him 
Affds governed by Rule 8 
proe Dawson, McLean, Ehrler - paid some money thought they were obtaining some 
property 
did not authorize Dawson to go forward twitht his lawsuit\ 
shows paid $30,000 
actual purchase price was $60,000 
Dawson ended up paying half of the purchase price and receiving 114 of the interest 
McLean also 
any interest Bach may have had, Bach may have lost to IRS 

Tape Counter: 1209 Smith - mereetorious defense so have chance to test theory 
lot of criticism of Judges 
vast array of case law that states court shouldn't accept fof F from particular party 
somehow morphed into quiet title order 
may enter default but at least have hearing on damages supposed to be disposed of by 
the court 
erroneously gives the wrong description 
court cannot abidcate it's duty to the parties 
adquate showing to show shin Order and Jdgmt should be set aside 
everyone should have their day in court to look at affd come to conclusion they should 
recover 
theory of equitable trust 
they paid money for these respective properties 
should be determined in open court 
how they became divested of their interest 
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Tape Counter: 121 5 Bach replies - 
question for the court ever see movie 
that is a crock 
this motion is limited by it's own wording 
excusable neglect 
6 subsections to Rule 60 B 
needs affd within 14 days 
Harris does represent someone in CV 01-265 - himself SCONA, Wayne Dawson, Donna 
Dawson 
don't know who the real parties in interest are 
I move to strike within 3 - 5 days 
where is excusable neglect 
no response to my motion to strike 
no affidavit, no memorandum 
filed Notice of Appeal 
this is not a default hearing 
bankruptcy - discharged 
presented to StC 
Dawson will sign anything you put in front of him 
his wife is controlling 
concerned about misrepresentation of record 
can't take judicial notice of 01-033 
Harris failed to appear 4 or 5 times in 1-265 
Harris had no objection to dismissal 

Tape Counter: 1224 J - draw the line 
when referring to counsel refer to them in a professional matter don't appreciate 
name-calling 
stick to the facts 
he hasn't called you names 
keep it professional 
Bach - you have censored me under the first amendment 
have never used an untruthful word referring to Smith 
move to strike that 
Bach -there is no Rule 60B motion before this court 
filed untimely - I objected 
Supposed to be before StC on 20 
have filed motion for DQ 
Dawson did not appeal any order against him in 002-208 
he was representing Dawson and Harris 
cannot grant under 60(B)(1) whicch was not cited 
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Tape Counter: 1242 

Tape Counter: 1247 

Tape Counter: 1252 

Tape Counter: 108 

Seventh Judicial District - Teton County 

Minutes Report 

Case: CV-2001-0000265 

Jack Lee Mclean, etal. vs. Cheyovich Family Trust, etal. 

Selected Items 

Bach politics are offensive to me 
wasn't situation when Harris McLean and Dawson were owed money 
Deed was recorded while McLean was alive 
received out of that bankruptcy $43000. Paid off all my creditors 
fifth bite 
they attempted over 80 some acres of my property 
Harris bought 8.5 acres and sold to Hills 
stay order in bankruptcy 

User: PHYLLIS 

Bach - Harris filed Aug 17,2007 
Shindurling didn't file 
this isn't a default hearing 
Rule 56 C hearing 
Jared - feel like we are getting way afield - arguments are not fond in any file 
J - has referred to minute entries that I have seen 
Move more to the point 
no default was taken without his notice; no motion was heard without his motice 

J - know where primary argument is gong 
gist is Harris had the time and he missed his time line 
now Smtih has the case and he missed the time line 
J - dealing with the motion for summary judgment 
Bach - why should this court be put through the effort of correcting the mistakes that 
Harris made 
Harris faxed some of these documents to SMlth 
that was all planned,tht was all canned 
this was very deliberate, very misleading 
why am I the villain; why am I called these names 
where is the proof 
Move to strike any argumentt Rule 60 B 

Bac last comments - not clerk of this court 
equally disadvantaged by delay 
don't know who his clients are 
what aare we doing here but serving the ego of Mr. Smith and maybe his billing procedure: 
All I want is for my case to be heard 
If going to allow Ehrlers and McLean to come in - subject to motion 
only thing before the SC is Motion for Reconsideration 
If Ehrler or McLean allowed to come, I will remove this to federal Court 
Even if I were to do that, It doesn't take the appeal away from the SC 
Jack McLean was dismissed in 2005 
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Tape Counter: 1 12 Motion for Sanctions 
Smith - I substituted in Oct 17, 2007 
Bach sent letter to Dawson 
Rule 4.2 - communications 
attorneys acting pro se 
no ? communication occurred 
letter indicates Bach never Dawson was previously represented 
request sanctin be entered in regard to this matter 

Tape Counter: 114 Bach - court doesn't have jurisdiction 
I'm not a licenses attorney 
case cited pertains to attorney 
has nothing to do with this 
Hall and SMith are parties US DC 06-126 
charged with violations 
J - as far as I know SMiTh has not been charged with any violation of the RlCO act 
Bach - I'm not an attorney 
J - have to hold to same standard 
my letters were not published 
that was personal codfidential record in effort to settle 
Nothing says I cannot go to a person and attempt to settle my case 
How do I find whether Dawson is telling the truth 
sent Dawson letter a long time ago 
I said I was going to let him out 
You don't have jurisdiction over me 

Tape Counter: 1 19 Bach - one last point 
said thrid person had let him know 
what relevancy 
if going to sanction me - then you autthorize and direct Dawson to appear in theis court 
I am gong to take his deposition at his expense 
object to not only this motion for sanction 
how can I ever get a hearing on my rights fuly granted to me 

Tape Counter: 120 Smith - want to give Bach what he wants - a trial 
jurisdiction - several case 
will brief 
right to take jurisdiction over the actions 
ase 
right on point 
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Tape Counter: 121 J - leaves us now on contempt issues 
Bach will submit 
Smith - don't represent any parties in 02-208 
no idea even what case is about 
didn't know had been named as RlCO action in Fed Court 
never been served or received - contempt 70(5)(c) or (d) 
not purported copy or rule allegedly violated 
have no idea why this is being sought in 02-208 
this contempt falls under 54(e)(l) 

Tape Counter: 125 Bach - all nice potential defenses 
not have to be in affd; made a motion 
Rule 11A - every licensed atty duty bound to research the law 
obstruction of Judtice 
Hobbs Act 
I've been locked out 
65(d) order graanting injunction 
Alva Harris represented the Hills also Wayne Dawson 
Jared stipulated to the injunction 
Alva Harris and Jared blew it on the default 
I put them on Notice 
Oct 25 special appearance 
I told Smith about it 
where was the file on 208 - it is here 
does not excuse abuse of process 
IN one of these pages Dawson says I sgined and agreement with Alva Harris 

Tape Counter: 134 Smith- still baffled as to what is the point of the motion 
counsel thinks is the judgment against the Hills 
June 24,2004 doccument 
Never represented the Hills 
How did I get involved in this 

Tape Counter: 136 Bach responds - 
Smith - It's Wayne Dawson; it's not the Hills 
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Tape Counter: 137 contempts against Hills Harris 
Bach - has identical permanent injunction 
J - relation to the Hills specifically 
Hills have been on the property - 
Bach have stipulated judgment - 8.5 acres Hills make no claim 
although form was not signed it was agreed to 
asked StC to agree to they could not make any claims 
Jared despite the order of St C tried to raise the issue 
StC based on documents - Hills bougtt 1 acre thay are sitting on 
State order transcends everything 
Donna Dawson has involved her self 
If Alva failed to tell SMith - that's not my problem 
responsibilty of atty to investigate 
J - specifically 
against Hills -they had continued to go on to the property in spite of the injunction 
Got the SO to file a comlaint 
Birch said talked to Harris - he said he owns the property 
Talked to Jared - says his dad owns the property 
special use permit putting a shop building on my 8.5 acres 
this has continued 
this is ongoing 
there arre no privileges between Smith and any of the other person 
ongoing conduct violates Hobbs Act 
want contempt citation issued 

Tape Counter: 144 Jared contempt against self 
Initially brought as OSC 
look at documents initially filed 
fails to meet requirements Rule 75 have to be shown to start process of contempt 
to give notice 
allege people knew of the order 
been served with copy of order 
actual notice 
file appearance; trial down the road 
now asking for contempt on 01-265 
not my case 
never appeared in 01-265 
affd doesn't talk about Wayne Dawson at all 
not about communication with Smith 
saays sent Hills letter; was harrassed by Hill 
criminal proceedngs had been dismissed 
insufficient as matter of law 
if find other wise should have opportunity to file reply 
nothing additional in regard to the Hills 
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Tape Counter: 148 Alva - adopt arguments of SMith and Jared Harris 
affd is based on declaration of veracity 
stattements made here today 
he testified that he got irrevocable powers of atty from Dawson, McLean, Liponis 
Bach - object 
Harris - falsehoods in affidavits 
no veracity in affd 
he lied to you today 
stated he took same POA used to buy property 
then filed with Judge Shindurling to take property away from them 

Tape Counter: 151 Bach move to strike about POA - had to do with other motions 
extraneous 
2 - accurate facts - can also be based on what is said in open court - obstructin of justice 
point out what aff I have filed after Nov 7 of last year - nothing 
all affs before that were before Judge SHindulring 
last point - some times has to be finality 
enough is enough 
no choice other thatn to deny 
contemptuous to file Rule 60B without notice 
xanction can be contempt 

Tape Counter: 154 Smith - read order enterd Jan 8, 04 
Bach - that exact copy was given to SHindurling 

Tape Counter: 155 J - as to PX 2 - need to know which transcript referring to 
transcript on appeal - 31 71 7 
J - clerk has the duplicate 
J reads pages 
Bach - Page I1 starts at 1012 and continues - 11 11 
first fourpages 
J - Ex 2 first 4 pages 1398-1435 - 
Decc 5,2003 hearing - default damages - 1388 - 1442 
last two pages from Alva Harris testimony 11 - direct exam by Woelk 
Bach - ISC asked to stipulate who gets the other copy of that transcript 
J - I'm keeping that 
Bach want to Smith to respond 
Smith - no just rambling on - is this ever going to end 
J - smith corrected the court to the correct document 
All I need to do is go to that document 
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Tape Counter: 201 Smith - need to look at transcript 
don't know if agreement was attached as agreement 
need som esemblance of 208 
Smith - need 10 days 
Jared - 10 days 
J - 10 days for Bach to respond 
3 days for mailing 
J - looking at 26 days for matter to be fully submitted 
Bach photocopy shop - 
I will bring in my copy of the transcript 

Tape Counter: 204 Bach - ask Judge to defer ruling until get all items submitted 
J - that what I said - waiting for those briefings to get in 
Jared last motion haven't addressed my motion for sanctions 

Tape Counter: 205 Clerk was PX 1 admitted? 
1 was admitted; 2 was resewed 
Filed on Feb 5th 
do object to him using an OSC - need to follow the rules 
specifically says - sahll not be initiated by OSC 
made us appear on a SC hearing 
Rule says you can't do that 
no good faith basis for him doing that 
Insufficient 

Tape Counter: 207 Bach - premature 
presented before Judge Shindurling 
Harris appeared on behalf of his clients 
broght a motion 
any contempt would have been brought before Judge Shindurling 

User: PHYLLIS 
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OF IXE STATE OF IDAHO; XN AND FOR 'YZB COUNTY OF TETON 

JACK LEE MCBAN AND WAYNE I 
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Case No, CV-0 1-265 
DAWSON, I 
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SECOND AFFDAVXT OF WAYNE 
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I 
DAWSON 
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STATE OF CALIFORNIA ) a I 
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Wayae Dawon, being fin$ duly swzdupon oath, deposes and says: 

I. I make the fillowing +anenW.based upon my own personal knowledge, 
I 

2. I ncva a d d z a d  audloj rclhiged ~ l v a  0 fle'this lawmi$ Tcton 

C o w  Case No. CV-0 1-265 on my behalf. 

3. It is ?run that I authorized endlor retained ~ l v a  Harrie and men snbseqwntly 
1 

Jared Harris to -=&ma iu Totcm County Case No. CV-02-208, however, w stated 
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S. Prior to Oatober 10,200!, I did not how .that a quieting tide judgmmt had 

been catwed in this matter. 

DAIXD this d d a y  of ~ebr&y 2008, 

i 
SUBSCRIBED AND SWOm.to before me this 25 '' day dFebnmyD 2008. 

-- 

Now- Wlic 
Residtwat: &\GO CA-\ 
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a- 

N O . 9 5 3  P. 4 

3hacbyccrtlfytbatIs~eda~e the *egojmg dlocumait upon the 
i b 1 1 ~ b J s  2s day of 
postage e f s x t d ~ ~ ,  

John N. Bach 
PO Box 101 
D m ,  D2 83422 

CdI ;Mailing 
] ~ D e l i v e ~  

1: 1 Fax 
1 3 Overnight Mail . 

1 r 
M. SMlTE 

-. . . . ....- - - .  I 
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M&U Smith 
rnERSONNE&Srn H a L  mm'& PA. 
490 Manorial X)rive 
Rest Office Box 51 630 
Itlabo Falls, Iddm 83405-1 630 
Telephone (208) 5223001 
Rax (208) 523-7294 
Iadha Stab Bar No. 2236 a 

Attorneys for PLaiatifb I 

NO. 9 5 1  P. 2 

- - 

5: 33. 
FEB 2 5 2003 
TETON GO., ID 

DISTRICT COIJRT 

SN DISTRICT COURT DF TEE, SEWXEK JUDICIAL DISTRICT 
OF m316 S T A E  OF IDAHO; IN A M D  POR THE COUNTY OF TETON 

JACK LEEMWANAND WAYNE- I 

I 
Case No, CVdl1-265 

D A ~ O N ,  I 

I 
I 

SECOM) AFFZDAW'I' OF WAYNE 
P l a i n .  I 

1 
bAW5:ON 

CXER"OWCH PAMltY TRUST I 

W A N .  B~CFI FAMILY TRUST. ' I 
I 

Wayne Dawgp, belug ibt duty m . * u p o n  oab, deposes and says: 

1. I make the following .t.iementsentsbased upoh my own pasow4 islowbdgt, 
I 

2. I never a-d ~ndtoi -1AIva IQ file this la~fiuit~ Twn 

Counw Case No- CV-01-265 on my behalf, 

3. It is true that I authorize 4 andlor retained Alva Elaria and then subsequently 
I 

Jated HarriP fo rfq~esexrtme in Toton County Case No. CV-02-208, however, as sorated 
, 
I 

SEWND AFRXDhVlT Ol3 WAYNE DAWSON - 1 
I 

: . . 
I 
? 
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above I never a u t h h d  War retained A h  JKaslis ta me tias I a w 3 ~  Teton County Case 

4, I was Mtrned by azeI&h- c~Sl a October 10,2007 that a q n i e w  tiflc 

j d g ~ ~ e n t  had beem mmed in this matter. 

5. Prim to Oatoba 10,200~, I did not know that a quhthg tide jadgmmt had 

b n  enmad in this matter- , 

DATED this &day of~obnky 2008. 

I 

I 

WSCRlBED AND SWO~&~ bcfme me mio 2-5 day of F e b ~ a r y ~  2008. 

w. CURTIS 0 A l m  I rn 
W b b  
No- Public 

SECOND AEWXDAW W  WAY^ ~ A W S W -  z 
I 
I 

t 
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IhcxtbyFcrtZfjTthatI6e3vtda fnregojng document upon ~e 
ibllwhg this day &February 2 &try, mailbag with the nece~sitry 
pomge &xed thereto, h i m  

John N, Bwh 
PO BOX 101 
D m ,  83422 

. , 



JOHN N. B.4CH 
400N, 152E 
P o s t  O f f i c e  Box 1 0 1  
D r i g g s ,  I D  83422  
T e l :  ( 2 0 5 )  354 -8303  
I n t e r v e n o r - C o m p l a i n a n t  P r o  Se 

SEVENTH JUDICIAL  DISTRICT COURT, IDAHO, TETON COUNTY 

-- 

JACK LEE McLEAN, T r u s t e e ,  a n d  
WAYNE DAWSON, T r u s t e e ,  

P l a i n t i f f s ,  

v .  

CHEYOVICH FAYILY TRUST, and  
VASA N .  BACH FAMILY TRUST, 

D e f e n d a n t s .  

JOHN N. BACH, i n d i v i d u a l l y  & 
dba TARGHEE POWDER EMPORIUM, 
LTD. , 

I n t e r v e n o r - C o m p l a f n a n t ,  

JACK LEE McLEAN, TRUSTEE, 
WAYNE DAWSON, TqUSTEE, DONNA 
DAWSON, ALVA A .  HARRIS, i n d i v i -  
u a l l y  & dba & a s  A l t e r  Ego ( o f  
SCONA, I N C .  , KATHERINE M.  MILLER, 
and DOES 1  through 30, I nc lus i ve ,  

CASE NO: C V  '31-265 

INTERVENOR--COMPLAINANT 
JOHN M. BACW'S CLOSING BRIEF 
& MOTIONS TO STRII<E/OUASH 
PURPORTED PLAINTIFFS:  

1 .  RESPONSE TO BACN'S MOTION 
TO STRIKE/QUASti PLP INT IFFS '  
PENDING MOTIONS, d a t e d  
Feb ,  1 3 ,  20fl8; a n d  

2 .  SECOND AFFIDAVIT OF FAvNE 
DAWSON, o f  Feb.  2 5 ,  20Q8; 

a n d  
I N  SUPPORT OF JOEN N .  BACH'S 
OTHER OBJECTIONS, ALL REnUEYTED 
ORDERS STRIKING/DENYIf lG-ALL 
PURPORTED PLAINTIFFST MOTIONS 
FOR RECOIISIDERATIOI4 R TO SET 
ASIDE; DENYING ALL P L A I N T I F F S '  
NOTIONSTO CHANGE CAPTION, A D D -  
ING EITHER LYNN McLEAN o r  PA1IL,+ 
EHRLER s DENY I NG A!IY ';SPNCTIC\FIS ON 
JOHN N .  BACH; 

a n d  
GRANTING JOt!N Y. RACN'S YOTIONS: 

1 .  TO DISMISS P,LL P L A I N T I F F S '  
APPEAL :c4 

2 .  ISSUING OF CONTEYPT C ITA-  

T h i r d  P a r t y  D e f e n d a n t s .  I- . 
TION AGAINST FIARVIN Y .  SMITII,! 
ALVA HARRIS % LYNN McLEAN - I- 

A ADMISSIONS BY PIJRPORTED PLAINTIFFS- I. PREFACING CONDITIO?{,- J - S S W  

D u r i n g  t h e  o r a l  a r g u m e n t s  o f  Feb .  14 ,  2098,  p l a i n t i f f s '  p u r p -  

o r t e d  c o u n s e l ,  M a r v i n  S m i t h ,  made s e v e r a l  b i n d i n g  z d m i s s i o n s ,  t o  

w i t :  1 )  He was a p p a l l e d  t h a t  M r .  H a r r i s  h a d  n o t  f i l e d  any  o p p o s i -  

t i o n  t o  JOHN BACH's summary j u d g m e n t s  m o t i o n s ;  2 )  He d i d n ' t  know 

why H a r r i s  d i d n ' t  f i l e  any  o p p o s i t i o n ,  e t c . ;  and  3 )  w h i c h  s e c o n d  

a d m i s s i o n  he  r e p e a t e d  a  s e c o n d  t i m e  j u s t  b e f o r e  

a r g u m e n t s .  SMITH NEVER PRESENTED ANY FACTS WHY HARRIS 

. 1 N R A C H t <  C I O S ' G  BRIEF. OBJNS, MTNS TO STRIKE & REQUESTED ORDERS P. I .  



The C o u r t  g r a n t e d  M r .  S m i t h  13  d a y s  t o  r e s p o n s e  t o  t h e  

r e q u e s t s  a n d  o f f e r i n g  b y  JOHN N .  BACH o f  t h e  e x e r p t s  o f  H a r r i s '  

a n d  DAWSON's t e s t i m o n i e s  i n  T e t o n  C V  0 2 - 2 0 8 ,  EXHIB IT  2, w h i c h  

now m u s t  be  a d m i t t e d  f o r  a l l  p u r p o s e s ,  as  no  w r i t t e n  o b j e c t i o n s  

n o r  documen ts  h a v e  b e e n  f i l e d  r e s p o n d i n g  w i t h  r e l e v a n t  a d m i s s i b -  

i l i t y  o f  s h o w i n g  " e x c u s a b l e  n e g l e c t "  w h i c h  i s  t h e  s o l e  b a s i s  o f  

h i s  m o t i o n  f o r  r e c o n s i d e r a t i o n .  ( T o  b e  n o t e d ,  i s  t h a t  e v e n  S m i t h ' s  

bogus  m o t i o n  t o k . s e t  a s i d e ,  w h i c h  i s  m o r e  t h a n  u n t i m e l y  a n d  i n a p p r o -  

p r i a t e l y  p r e s e n t e d ,  w h i c h  h e  e x p r e s s l y  l i m i t e d  a s  t h e  same f o r  r e -  

c o n s i d e r a t i o n :  " t o  p r o v e  e x c u s a b l e  n e g l e c t  on t h e  p a r t y  o f  p r i o r  

c o u n s e l  i n  f a i l i n g  t o  r e s p o n d  t o  t h e  m o t i o n  f o r  summary j u d g m e n t .  " )  

No c a s e s  a u t h o r i t i e s  n o r  a r g u m e n t  r e f u t e d  n o r  p r e s e n t e d  a n y  

b a s i s  f o r  n o t  a p p l y i n g / f o l l o w i n g - a )  P u l  l i n  C i t y  o f  K i m b e r l y ,  1 0 0  I d a h c  

34, i  592 P . 2 d  849 ( 1 9 7 9 ) ,  h o l d i n g  n o t  o n l y  was t h e r e  n o  e x c u s a b l e  

n e g l e c t  shown t h e r e i n ,  b u t ,  s u c h  b a s i s  u n d e r  6 0 ( b ) ( l )  was m u t u a l l y  

e x c l u s i v e  o f  a n y  b a s i s  p e r  6 0 ( b ) ( 6 ) ,  b o t h  b a s i s  d e n i e d  t h e r e i n ;  a n d  

b )  Win o f  M i c h ,  I n c .  v. Y r e k a  U n i t e d  137  I d a h o  747,  53  P . 2 d  330 ( 2 0 0 ;  

MOST SIGNIFICANTLY AND CONFESSING OF THE ABSOLUTE FRIVOLOUS, 

UTTERLY WITHOUT ANY G O O D  FAITH, BEING BROUGHT I N  BAD FAITH, ETC., 

I S  THAT NO AFFIDAVIT BY ALVA HARRIS STATING H I S  REASON O R  CLAIYED 

BA-SIS WAS F ILED,  DESPITE ALVA HARRIS BEING PRESENT DURING A TELE- 

PHONE CONFERENCE STATUS CALL AND DURING SAID FEB. 14 ,  2 0 0 8  ARGUMENTS. 

The p e r j u r i o u s  a f f i d a v i t s  o f  Dawson a n d  L y n n  McLean,  u t t e r l y  u n t i m e l y  

a n d  i r r e l e v a n t ,  w i t h o u t  p r o p e r  s h o w i n g  o f  m a t e r i a l i t y ,  a d m i s s i b i l -  

i t y ,  w i l l  b e  a n a l y z e d ,  i n f r a .  M r .  S m i t h  d i d  f i l e  a n  a f f i d a v i t  b y  

H a r r i s  r e  w h a t  m o t i o n  f o r  J u d g e  Moss d i s q u a l i f i c a t i o n  JOHN BACH f i l e d  

b u t  s u c h  a f f i d a v i t  has  n o  a p p l i c a t i o n  t o  t h e  m o t i o n  f o r  r e c o n s T d e r -  

a t i o n .  HARRIS AVALIARIF, FVFN PRF'33JT TN CnllRT2 FSPFCTAIIY (IN F P ~ . .  14: 7008. 

JNBACH'S CLOS'G BRIEF, OBJNS, MTNS TO STRIKE & REQUESTED_,OR-DERS P.2. 
LlUd:ltjl 



F o l l o w i n g  t h e  Feb.  1 4  a r g u m e n t s ,  l a t e r  t h a t  a f t e r n o o n ,  JOHN 

BACH r e c e i v e d  f o r  t h e  f i r s t  t i m e  a  m a i l e d  c o p y  e n t i t l e d :  RESPONSE 

TO BACH'S MOTION TO STRIKE/QUASH P L A I N T I F F S '  PENDING MOTIONS, d a t e d  

FEb 1 3 ,  p o s t ~ ~ m a i l e d ,  B e f  1 3 ,  a  c o p y  o f  w h i c h  was n e v e r  s e r v e d  u p o n  

h i m  b y  M r .  S m i t h  b e f o r e  n o r  d u r i n g  s a i d  Feb.  1 4  a r g u m e n t s - n o r  a n y  men- 

t i o n  made o f  i t  b y  M r .  S m i t h .  JOHN BACH moves t o  s t r i k e / q u a s h  t h i s  

RESPONSE, n o t  o n l y  u n t i m e l y  b u t  a s  S i n i t t i ' s  R u l e  6 0 ( b ) ( 6 )  m o t i o n  i s  

b a s e d  on  B x c u s a b l e  n e g l e c t  s o e l y  shown b y  h i s  m o t i o n  f o r  r e c o n s i d e r a t i o n ,  

i s  a l s o  h a d  no t i m e l y  n o r  a d m i s s i b l e  a f f i d a v i t  f i l e d  h e r e i n .  ~ u l l ' i n  

s u p r a ,  100 I d a h o  34  

N e x t  r e c e i v e d ,  Feb.  27, 2008 ,  b y  JOHN BACH was a  SECOND AFFIDAVIT 

OF WAYNE DAWSON p u r p o r t e d l y  s i n g e d  i n  C h i c o ,  C A Y  Feb.  25,  2008,  w i t h  

a  b l a n k  u n s i g n e d  c e r t i f i c a t e  o f  s e r v i c e  p a g e s .  (See s u c h  c o p i e d  page 

a t t a c h e d .  NOTHING FURTHER WAS RECEIVED WHICH ABSENCE OF RESPONSE BY 

SMITH s h o u l d  b e  deemed h i s  c l i e n t s  w a i v e r ,  w i t h d r a w a l  o f  a l l  o b j e c t i o n s  

t o  JOHN BACH's EX 2,  e x e r p t e d  p a g e s  o f  DAWSON a n d  HARRIS' t e s t i m o n y  i n  

C V  0 2 - 2 0 8 ,  t h e y  had  w r i t t e n  c o n t r a c t  a n d  r e l a t i o n s h i p  t h a t  H a r r i s  was 

t h e  DAWSONS' a t t o r n e y  h e r e i n .  DAWSON'S SECOND AFFIDAVIT d i d  n o t  p r o d u c e  

t h e  w r i t t e n  c o n t r a c t  n o r  o t h e r  d o c u m e n t s ,  w h i c h  a r e  t h e  b e s t  e v i d e n c e  

t h a t  c o u l d  show, H a r r i s  was n o t  t o  r e p r e s e n t  h i m  i n  t h i s  a c t i o n .  JOHN 

BACH moves t o  s t r i k e / q u a s h  s u c h  SECOND AFFIDAVIT,  u n t i m e l y ,  r e p l e t e  w i t h  

h e a r s a y ,  l a c k  o f  f o u n d a t i o n ,  s p e c u l a t i v e  a n d  w i t h  c o n j e c t u r e s / b p i n i o n s .  

M r .  S m i t h ' s  own w o r d s  B e r 2 h f . s  AFEIIDRYIT-ZN SUPPORT OF PLAINTIFFS"  

NOTIONS FOR SANCTIONS, a d m i t t e d / c o n f e s s e d  he:  " . . s u b s t i t u t e d  i n  a s  

c o u n s e l  f o r  P l a i n t i f f s  w i t h  t h e  c o n s e n t  o f  P l a i n t i f f s  a n d  b y  t h e  
O c t o b e r  17 ,  2007  f i l i n g  o f  a S t i p u l a t i o n  o f  C o u n s e l  s i g n e d  b y  
P l a i n t i f f s '  p r i o r  c o u n s e l ,  Al.va H a r r i s ,  a n d  m y s e l f .  . . "  ( E m p h a s i s  
w s  A f f i d a v i t  was d a t e d  Nov 1, 2007m 1 1  d a y s  b e f o r e  SAWSOK 
- i n i t i a l  ' p e r j u r i o u s  A f f i d a v i t . )  

DAWSON's f i r s t  a f f i d a v i t  p e r  h i s  p a r a g r a p h s  1  through 1 6 a n d  EXH A through H. 

s e e k s  t o  now amend h i s  s t i p u l a t e d  t o  d i s m i s s e d  c o m p l a i n t  t o  a d d  A l v a  

HARRIS w i t h  h i s  t h r i c e  r e j e c t e d  c l a i m  t h a t  H a r r i s  h a s  a  h a l f  u n d i v i d e d '  



i n t e r e s t  w i t h  DAWSON i n  t h e  Zamona C a s p e r  8 . 5  a c r e  p a r c e l .  

B e s i d e s ,  DAWSON n e v e r  h a v i n g  a p p e a l e d  t h e  Amended D e f a u l t  

J u d g m e n t  a g a i n s t  h im i n  T e t o n  C V  0 2 - 2 0 8 ,  a n d  J u d g e  S h i n d i r l i n g  

b i n d i n g  QUIET TITLE JUDGMENT IN FAVOR O F  JOHN N .  B A C H ,  f i , l e d  h e r e -  

i n ,  S e p t  1 1 ,  2 0 0 7 ,  A L V A  HARRIS h a d  r a i s e d  no  s u c h  c l a i m  w h k t e v e r  

i n  a n y  o f  t h e  p l e a d i n g s  h e r e i n .  S o ,  why i s  i t  r a i s e d  hy1MtilBON4ildnd 

w h a t  i s  d r e  a d m i t t e d  c o n f e s s e d  f a c t s  t h e r e b y .  T h e y  a r e :  

1 .  DAWSON i s  a  pawn by b o t h  A l v a  H a r r i s  a n d  M a r v i n  S m i t h  
who p r e p a r e d  DAMSON'S p e r j u r i o u s  a f f i d a v i t s ,  s o  t o  
f r a u d u l e n t l y  d e c e i v e  t h i s  C o u r t  t o  h i d 6  o u t  t h e  a b s o l u t e  
l a c k  o f  a n y  b a s i s  f o r  a n y  r e c o n s i d e r a t i o n  r e  e x c u s a b l e  
n e g  1  e c  t -  (DAWSON'S CV 02-208 tes t imony r e v e a l s  h i s  p e r j u r i o u s  h a b i t s .  ) 

2 .  DAWSON h a d  a l l  t i m e  h e r e i n  a n d  e v e n  t o  t h i s  d a t e ,  b b t d i ~ e d /  
r e t a i n  t h e  l e g a l  s e r v i c e s  o f  A l v a  A .  H a r r i s  a n d  M a r v i n  
S m i t h ,  j o i n t l y  todeoeri.~fQlrIyc,m~s1~adi;h~~s C o u r t  arid J u d g e  
S i m p s o n ,  v i a  h i s  LDS s t a n d i n g s  w i t h  A l v a  H a r r i s  a n d  
Mr. S m i t h ,  t o  o f f s e 6  I t h e  c r i m i n a l i t i e s ,  p u r s u i t s  o f  
t h e f t s  a n d  u n c o n s t i t u t i o n a l  v i o l a t i o n s  by a l l  o r i g i n a l  
p l a i n t i f f s  a n d  i n t e r s e n o r - c o m p l a i n t  d e f e n d a n t s  h e r e i n .  
DAWSON's s a i d  a f f i d a v i t  r e q u e s t s  non ' : i , ssGes , i l  l e g a l l y i l d n d  
c o n t r a r y  t o  a t  1  e a s t  t h r e e  ( 3 )  c o u r t  j u d g m e n t s  , B E W I E D F A t V A  
H a r r i s  a n y  i n t e r e s t  i n  s a i d  8 . 5  a c r e s  p a r c e l ,  H e f i 8 t 9 f i e s  
a n d  c o n f i r m s  n o t  jus t  A l v a  H a r r i s  ' a t t o r n e y s h i p  r e l a t i o n -  
s h i p  i n  b e i n g  r e t a i n e d  a n d  s t i l l  r e m a i n i n g  a s  DAWSON's 
c o u n s e l  h e r e i n ,  b u t ,  t h e  f u r t h e r  a c t s  o f  t h e  o n g o i n g  c o n s -  
p i r a c y  f o u n d  by  J u d g e  S h i n d i r l i n g  u n d e r  t h e  F e d e r a l  RICO 
a n d  I d a h o  RICO a c t s .  Living Designs, 9 t h  C i r .  431 F.3d 353. 

3 .  Marvin Smith,  h a s  f i l e d  f r i v o l o u s ,  s p e c i o u s ,  w i t h o u t  m e r i t  
m o t i o n s  a n d  p u r s u i t s  t h e r e b y  t o  r e c e i v e  a n d  o b t a i n  LDS 
p r o t e c t i o n i s m  f r o m  t h i s  C o u r t .  As p r i m e  e x a m p l e  b e s i d e  
t he  . u t t e r  l a c k  o f  a n y  s h o w i n g  o f  " e x c u s a b l e  n e g l e c t "  i s  
h i s  m o t i o n s  t o  a a n c t i o n  JOHN N .  B A C H  f o r  w r i t i n g  DAWSON 
a n d  Dr. L i p o n i s ,  l a t t e r  a n  i n i t i a l  p l a i r h t i f f  i n  T e t o n  C V  
0 1 - 3 3 ,  m i s c i t i n g ,  m i s a p p l y i n g  a n d  s e e k i n g  s p e c i a l  i l l e g a l  
r u 1  i n g  o f  t h i s  C o u r t ,  v i a  RUnsvold v. ID S t a t e  Bar, 129 Idaho 419, 
t h a t  JOHN N .  B A C H y  a  n o n l i c e n s e d  I d a h o  a t t o r n e y  s h o u l d  
n o t  h a v e  d i r e c t  c o n t a c t  w i t h  D A W S O N ,  MCLEAN d a u g h t e r s  a n d  
DR.  LIPONIS,  t o  f e r r e t  o u t  t h e  p e r j u r i o u s  l i e s  a n d  d e c e i t -  
f u l  s t a t e m e n t s  S m i t h  h a s  i n j e c t e d  i n  t h e i r  a f f i d a v i t s .  
(SPECIAL NOTE: A t  t h e  Nov 6 ,  2 0 0 7  p u r p o r t e d  s t a t u s  c o n f -  
e r e n c e  b e f o r e  J u d g e  S h i n d i r l  i n g ,  h i s  s e l f  r e c u s a l  p r e c l u d e d  
a n y  j u r i s d i i l c t i o n a l  r u l i n g / o r d e r  a s  t o  t h e  i m p r o p r i e t y  o f  
Mr. S m i t h ' s  s u b s t i t u t i n g  i n  a s  c o u n s e l ,  o r  o f  h i s  f a i l u r e  
t o  p r o c e e d  a s  r e q u i r e d  by m o t i o n ,  d e t a i l e d  a f f i d a v i t  a n d  
n o t i c e d  h e a r i n g  t o  become a t t o r n e y  o f  r e c o r d ,  per 'I .C.3-203(2) 
( ~ u n s v o l d ,  120 Idaho, @ 420 s t a r t s :  "SILAK, J. Th i s  is  an a t t o r n e y  d i s c  
p l i n e  case .  . Runsvold is an a t t o r n e y  l i c e n s e d  i n  Idaho." Nei ther  t h e  
Idaho S t .  Bar, nor t h i s  Court ,  and most c e r t a i n l y  n o t  t - Y r mch 
can d i s c i p l i n e / s a n c t i o n  JOHN BACH pe r  IRPC 4.2 f o r  con tac  we? i n  D &ON!) 

JNBACH'S CLOS'G BRIEF, OBJSN, mTNS TO STRIKE I(I R F n l l F q T F n  nDncDc A 



(Shades o f  convicted Idaho Fa1 1  s  Prosecutor Kimbal l  Mason who misused 1  ocal judges .) 

4.  The t e s t i m o n y  o f  A l v a  H a r r i s ,  j u s t  e x e r p t e d  p e r  Ex 2,+EX 1, 
Feb.  14 ,  h e a r i n g ,  f u r t h e r  a d m i t s / e s h a b l i s h e s  he was 
DAMSON'S and  h i s  w i f e ' s  l i t i g a t i o n  a t t o r n e y  i n  a l l  
T e t o n  C V  01-33,  C V  01-59,  C V  01 -205 ,  C V  01 -265 ,  C V  01 -266 ,  
a n d  C V  01-191,  ( A t t a c h e d  h e r e t o  a  f u r t h e r  e x e r p t e d  1058-61 
p a g e s  o f  A l v a  H a r r i s ' s  t e s t i m o n y  i n  T e t o n  C V  02 -208 ,  
w h i c h  r e v e a l  he,  as  a n  LDS A v e n g i n g  A n g e l  f o r  DAWSONS, 
McLEANS, DR. L IPONIS,  and  KATHERINE MILLER, was r e t a i n e d  
b y  a 1 1  s u c h  c l i e n t s  t o  f i l e  a n y  a n d  a l l  l a w s u i t s  a g a i n s t  
JOHN N. BACH, t o  e x t o r t  a n d  d e s t r o y  h i s  r i g h t s ,  c l a i m s  
and  i n t e r e s t s  b y  s a i d  f r a u d u l e n t l y  f o r m e d  c o r p o r a t i o n ,  
TARGHEE POWDER EMPORIUM, I N C . ,  t o  s t e a l  a l l  h i s  p a r c e l s  
h e r e i n ,  p l u s  a n o t h e r  two  o r  more ,  s u c h  b e i n g  n o t  j u s t  
g r a n t j t h e f t ,  p e r  I . C .  sec 55-901, 56 f o u n d  b y  J u d g e  
S h i n d i r l i n g ,  b u t  VOIDS a c t s ,  w h i c h  w e r e  c o r r e c t e d  b y  
t h a t  WARRANTY DEED, T e t o n  I n s t r u m e n t  No. 148042 ,  
r e s c i n d i n g ,  r e s t o r i n g  a n d  r e c o n v e y i n g  a l l  p l a i n t i f f s '  
i n t e r e s t s  h e r e i n  and  i n  T e t o n  C V  0 1 - 3 3  t o  JOHN N. BACH, 
EVEN A S  THIS DATE, NEITHER ALVA HARRIS NOR MARVIN SMITH 
ON ANY P L A I N T I F F ' S  PURPORTED STANDING EVER SOUGHT TO 
CONTEST, DECLARE INVALID  OR NONBINDING SAID WARRANRDEED 
#148042,  NOR COULD THEY DO S O ,  AS SUCH WAS DETERMINED BOTH 
BY JUDGE ST. CLAIRY1TETONLCV. 0 2 - 2 0 8  AND JUDGE SHINDIRLING 
HEREIN A S  ILLEGAL, CRIMINAL AND ABSOLUTELY V O I D  ACTS BY 
HARRIS, McLEANy DAWSON, e t c .  WHICH STOLE JOHN BACH's PROPERTIES. 

5. M r .  S m i t h ' s  r e p r e s e n t a t i o n s  t o  J u d g e  S h i n d i r l i n g ,  Nov.  6, 
(CT: 4 : 1 5 - 2 3  a n d  7 : 1 2 - 1 9 )  w e r e  c o n t e m p t u o u s  s t a t e m e n t s  

- u n t r u e  a n d  now p e r j u r e d  b y  DAWSONS' a f f i d a v i t s .  As JOHN 
BACH h a s '  beer i  s t i l t e d  f r o m  ta!#ipg d i r e c t l y  w i t h  DAMSON & 
L IPONIS,  SMITH 'S  d e n i a l  a n d  p r e c l u s i o n s  o f  JOHN N. BACH's 
F i r s t  Amendment, a n d  F o u r t h e e n t h  Amendment R i g h t s ,  a l o n g  
w i t h  M r .  S m i t h ' s  p e r s o n a l  and  j o i n t  v i o l a t i o n s  o f  t h e  
FEDERAL and IDAHO R I C O  ACTS, o f  t h e  HOBBS ACT, 1 8  USC s e c  
1 9 5 1  ( a ) ,  e t c ;  i n t e r s t a t e  f r a u d  b y  m a i l ,  w i r e - f a x / e - m a i l  ; 
a n d  1 5  USC.:. s e c  1341,  w i t n e s s  t a m p e r i n g / o b s t r u c t i o n  o f  
j u s t i c e ,  p u t s  MR.  SMITH a s  a  c u l p a b l e  p r i n c i p a l  p e r c i p i e n t  
w i t n e s s ,  t'ltit r e q u r i e s  h i s  i m m e d i a t e  d i s q u a l  i f i c a t i o n / r e -  
m o v a l  'as c o u n s e l ,  a f t e r  t h i s  C o u r t  d e n i e s  a l l  h i s  p u r p o r t e d  
c l i e n t s '  m o t i o n s  a n d  g r a n t  JOHN N. BACH's m o t i o n  t o  DISMISS 
WITH PREJUDICE ANY CONTENDED P L A I N T I F F S '  APPEAL, f i l e d .  

The C o u r t  i s  r e f e r r e d  t o  t h e  f o l l o w i n g  c a s e  a u t h o r i t i e s  r e  f o r  

s u c h  r e q u e s t e d  o r d e r s :  

A .  O R D E R S  D E N Y I N G  MOTIONS FOR RECONSIDERATION/TO SET A S I D E :  

1 .  H i l t  v .  D r a p e r  ( 1 9 9 2 )  1 2 2  I d a h o  612,  r e ' v  d e n ( a g e n c y  i s  
f a r  r e a c h i n g  a n d  w e l l  e s t a b l i s h e d )  

2 .  H e r b s t  v .  B o t h  o f  D a i r i e s  ( I d  App 1 9 8 6 ) ( A g e n c y  i s  r e s u l t  o f  
m a n i f e s t a t i o n  o f  c o n s e n t  s u b j e c t  t o  r i q h t  o f  c o n t r o l  w h i c h  
e x i s t s  d e s p i t e  l a c k  o f  i t s  e x e r c i s e . )  - 

3 .  R e x b u r g  Lumber,  Co. v .  P u r r i n g t o n  113 P .2d  511,  515,  6 2  I d a h o  
{)&jsg ,$ 
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461 t h e  a p p l i c a b l e  c o n t r o l l i n g  c a s e ,  w h i c h ,  due t o  a l l  
p l a i n t i f f s '  f a i l u r e  t o  r a i s e  p e r  a  manda to ry  c o u n t e r c l a i m  
a n y  q u i e t  t i t l e  r i g h t s  i n  e i t h e r  T e t o n  C V  02 -208 ,  h e r e i n  o r  
i n  any  p r i o r  a c t i o n s  f i l e d  by Alva  H a r r i s ,  a r e  f o r e v e r  b a r r e d  
f rom making any  c l a i m s  now o r  h e r e a f t e r  t o  any  o f  s a i d  
t h r e e  ( 3 )  p a r c e l s  JUDGE SHINDIRLING q u i e t e d  t i t l e  t o  comp- 
l e t e l y  and s o l e l y  t o  JOHN N .  B A C H . ( N O T E :  Such c a s e  d e c i s i o n  
would t rump even  t h e  p e r j u r i o u s  b a s i s  o f  e x c u s a b l e  n e g l e c t  
t h a t  somehow, iif t h i s . s o u r t  s h o u l d  c o n c l u d e  t h e  DAWSONS d i d  
n o t  a u t h o r i z e  o r  empower Alva H a r r i s  t o  r e p r e s e n t  them h e r e i n .  
H a r r i s  d i d  r e p r e s e n t  t hem,  l a t e r  h i s  son  i n  T e t o n  C V  02-208 ,  
which d e f a u l t  j udgmen t s  n e i t h e r  DAWSONS n o r  Alva H a r r i s  appea-  
l e d  from t h e  q u i e t i n g  t i t l e  j udgmen t s  t h e r e i n  i n  JOHN BACH's 
f a v o r ,  n o r  c a n  t h e y  do s o  now. Thus ,  Alva H a r r i s '  f a i l u r e  
t o  r e s p o n d  t o  JOHN B A C H ' s  summary judgment  mo t ion  a f t e r  he 
a g r e e d  t o  d i s m i s s  a l l  p l a i n t i f f s '  c l a i m s  h e r e i n  f o r  l a c k  o f  
d i l i g e n t  p r o s e c u t i o n ,  was an  a d m i s s i o n  and c o n f e s s i o n  a s  
found  and o r d e r e d  by J u d g e  SHINDIRLING h i s  c l i e n t s  had no 
d e f e n s e s ,  n o r  b a s i s  t o  a t t e m p t  t o  c o n t r i v e  a n y  f a c t s  a s  s u c h  
f a c t s  were  n o n e x i s t e n t  and t h e  R E X B U R G  L U M B E R  C O ,  c a s e  p r e -  
v e n t e d  any showing w h a t s o e v e r  of  any showing o f  g e n u i n e  mat-  
e r i a l  d i s p u t e  f ac t s - -NO SUCH FACTS EXISTED FACTURLLY N O R  
L E G A L L Y .  Moreover ,  b a s e d  on J u d g e  S t .  C l a i r ' s  o r d e r s ,  which  
were presented t o  Judge SHINDTRLING by JOHN BACH1s  moving a f f i d a v i t s ,  
requests f o r  judic ia l  notice,  from Teton CV 02-208, JUDGE ST. CLAIR 
found not misrepresenations nor fraud perpetrated on the DAWSON, nor 
McLEAN, t h u s ,  s u c h  even  c o n j u r e d  i s s u e s  h e r e i n ,  JUDGE SHIN- 
DIRLING F O U N D  DECIDED/RESOLVED WITH FINALITY AGAINST DAWSON, 
M c L E A N 1 s  i n t e r e s t s  and h e i r s  who n e v e r  f i l e d  t o  i n t e r v e n e  
h e r e i n  and who we now know a r e  b a r r e d  by t h e  3 y e a r s  s t a t u e  
o f  l i m i t a t i o n s ,  I .C .  15 -3 -108 ,  e t c . ,  f rom any  e s t a t e  b e i n g  
p r o b a t e d ,  which  r e s u l t s  i n  n e i t h e r  any  e s t a t e  n o r  any  non 
a p p e a r i n g  h e i r  h e r e i n  t o  d a t e ,  have any  c l a i m  t o  s u c c e e d  t o  
n o r  r e p r e s e n t  p e r  IRCP, Ru le  2 6 ( a )  t h r o u g h  2 6 ( e ) ,  e t c .  McLean 
d i  ed  Dec. 3 , .  2003. NONE OF HIS CLAIMS o r  OF HIS TRUST SURVIVED H I M  
B O T H  LY-NN McLEAN and  h e r  s i s t e r ,  P A U L A  E H R L E R ,  who b o t h  f a i l e d  
t o  p r o b a t e  t h e i r  f a t h e r ' s  e s t a t e ,  n e v e r  i n t e r i e n e d  h e r e i n ,  
h a v i n g  n o t  i n t e r e s t s ,  t i t l e s  o r  r i g h t s  i n  any  o f  s a i d  3  p a r c e g  
q u i e t e d  h e r e i n  s o l e l y  t o  J O H N  N .  B A C H ,  n o t  o n l y  p e r  t h e  f o r e -  
g o i n g  a u t h o r i t i e s  and  t h e  WARRANTY D E E D ,  TETON INSTRUMENT 
148042 ,  have  had a l l  s t a t u t e s  of l i m i t a t i o n ,  e i t h e r  p e r  
C a l i f o r n i a  o r  I d a h o  l a w s / s t a t u t e s ,  a s  was c o n t r a c t u a l  r e q u i r e d  
t o  be a p p l i e d  p e r  the o r i g i n a l  JOINT VENTURE CLIFFORD TRUST 
AGREEMENT e n t e r e d  i n t o  be tween  JOHN B A C H ,  t h e i r  f z t h e r  and  
DAWSONS, e x p i r a  r a n  and a r e  f o r e v e r  b a r r e d  f rom b e i n g  a  
p a r t y  h e r e i n .  See  B l a k e  v .  B l a k e ,  69 I d a h o  214 ,  205 P.2d 4 9 5 ;  
I . C .  15-410 and 15-3-105 .  As t o  t h e  v a l i d i t y  o f  JOHN N .  B A C H  
e x e r c i s i n g  t h e  i r r e v o c a b l e  power of  a t t o r n e y  g r a n t e d  him,  
t o  g r a n t  t o  h i m s e l f  s u c h  p r o p e r t i e s  r e c o n v e y e d  t o  h i m s e l f ,  
p e r  WARRANTY DEED/#148042 s e e  Marmon v .  Vaughn, Ore  Supreme 
C t . ,  E n  b a n c ,  219 P.2d 1 6 3 ,  1 6 5  c i t e d  t o  J u d g e  S h i n d i r l i n g  
and found  c o n t r o l l i d g g  h e r e i n .  J a c k  McLean was e a r l i e r  d i s -  
m i s s e d  w i t h  p r e j u d i c e  and  a l l  h i s  c l a i m s  on J a n .  3 ,  2005 ,  i f  
h i s  d a u g h t e r s  $ f ,  even  c o n t e n d e d  s u r v i v i n g  t r u s t e e s ,  t h e y  
knew o f  h i s  d e a t h  and n e v e r  s o u g h t  t o  i n t e r v e n e .  S e e  D e n n e t t  
v .  K u e n z l i  (C.A. 1997 ,  I d a h o )  130 I d a h o  708 ,  936 P2d 618 .  
THE DAUGHTERS CURRENT MOTION I S  NOT TO INTERVENE f@@JrP,:'?;, 



B .  ORDER DISMISSING WITH PREJUDICE ALL PURPORTED PQAINTIFFS'  
NOTICE OF APPEAL F I L E D  HEREIN. 

A l t h o u g h  DAWSON p e r  h i s  Nov.  12 ,  2007  f i l e d  a f f i d a v i t ,  p a r .  

1 7 - 1 8 ,  f a l s e l y  t e s t i f i e d  h e  " n e v e r  a u t h o r i z e d  A l v a  H a r r i s  t o  f i l e  

t h i s  l a w s u i t " ,  M c L e a n ' s  d a u g h t e r s  h a v e  n e v e r  d e n i e d ,  n o r  d i s c l a i m e d  

i n  a n y  f a s h i o n ,  t h e i r  l a t e  f a t h e r  o r  t h e m s e l v e s ,  i n d i v i d u a l l y  n o r  

j o i n t l y  w e r e  n o t  r e p r e s e n t e d  b y  A l v a  H a r r i s  h e r e i n , o r  i n  T e t o n  C V  

0 1 - 3 3  a n d  C V  0 2 - 2 0 8 .  M o r e o v e r  t h e y ' v e  n o t  s t a t e d  DAWSON w a s n ' t  r e p r e -  

s e n t e d  a t  a l l  t i -mes h e r e i n  - . .- b y  A l v a  H a r r i s ,  a n d  s u c h  s i l e n c e  f u r t h e r  

v e r i f i e s  a n d  r a t i f i e s  DAWSON d i d  have  a n  a g e n c y  r e l a t i o n s h i p  w i t h  

A l v a  H a r r i s  e m p o w e r i n g  H a r r i s  t o  f i l e  t h i s  l a w s u i t ,  o n e  o f  s i x  f i l e d  

b y  A l v a  H a r r i s  f o r  Dawson, McLean,  L i p o n i s  a n d  M i l l e r  a l l  i n  2001 

w e l l  p r e c e e d i n g  T e t o n  C V  0 2 - 2 0 8 .  H o w e l l  v .  Raemann, 77  I d a h o  54,  2 2 8  

P2d 6 4 9 .  Storey v. U.S.F:"& G.(1919) 183 P  -990 (au tho r i t y  o f  a t t o r n e y  t o  do a l l  a c t s )  

B u t  M r .  S m i t h s '  instigation/perpetration o f  p e r j u r y  and s u b o r -  

n a t i o n  o f  p e r j u r y  i n  LYNN McLEAN's a f f i d a v i t  i s  a p p a l l i n g ,  e g r e g i o u s ,  

u n f a t h o m a b l e  a n d  b e y o n d  c o n t e m p t u o u s .  A l v a  H a r r i s ,  o n  t h e  r e c o r d ,  

A u g u s t  7 ,  2007 STIPULATED ON THE RECORD, t h a t  JOHN EACH'S m o t i o n  t o  

d i s m i s s ,  h e  had  no o b j e c t i o n  t o  i t s  b e i n g  g r a n t e d ,  Such ,  s t i p u l a t i o n  

o n  t h e  r e c o r d ,  d i s m i s s e d  a l l  o f  p l a i n t i f f s  c$.aims v i a  t h e i r  f i l e d  

c o m p l a i n t s  i n  b o t h  T e t c o n  C V  0 1 - 3 3  a n d  CV01-265.  A l v a  H a r r i s  h a d  "NO" 

d e f e n s e s  n o r  r e f u t i n g  f a c t s  n o r  l e g a l  a u t h o r i t i e s  t h a t  h e  c o u l d  

a d v a n c e  i n  g o o d  f a i t h  t o  p r e v e n t  JUDGE S H I N D I R L I N G ' s  g r a n t i n g  i n  f u l l ,  

JOHN N .  BACH's summary j u d g m e n t  m o t i o n s .  Savage D i t c h  Co. v .  P u l l e y  

869  P.2d 554  ( 1 9 9 4 )  JUDGE SHINDIRLING, u n d e r  t h e s e  c i r c u m s t a n c e s  

a n d  p r o c e d u r a l  e v o l v e m e n t s  h a d  no o t h e r  r e s p o n s i b i l i t y  o t h e r  t h a n  

h i s  d i r e c t e d / m a n d a t e d  d u t y  p e r  R u l e  5 6 ( c )  t o  g r a n t  summary j u d g m e n t s .  

What i s  a b s o l u t e l y  p e r j u r i o u s  b y  M r .  S m i t h  i n  f a s h i o n i n g  

LYNN FlcLEAN'S AFFIDAVIT a r e  t h e  f o l l o w i n g  u n t r u t h s ,  l i e s  and,, 
0 0 1 ,J J $'$ t:i : 
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1. Her p a r s  4  and 5 w i t h  t h e  u n f i l e d  E x  C ,  a  copy of  mis -  

r e p r e s e n t e d  a p p o i n t m e n t  a s  h e r  f a t h e r ' s  e s t a t e  p e r s o n a l  r e p r e s e n t -  

t a t i v e .  As r e v e a l l e d  by E x h .  1 ,  a d m i t t e d  Feb.  1 4 ,  t h e  c o p i e s  from 

Te ton  E s t a t e  C V  04-136 shows s h e  n e v e r  a c c e p t e d ,  q u a l i f i e d  n o r  t o o k  

h e r  o a t h  and p o s i t i o n  a s  s u c h  p e r s o n a l  r e p r e s e n t a t i v e ,  r e s u l t i n g  i n  

h e r  f a t h e r ' s  e s t a t e  b e i n g  c l o s e d  by J u d g e  Luke,  May 4 ,  2004 ,  i n  

which s t a t u s  i t  r e m a i n s  c l o s e d  t h i s  v e r y  d a t e .  P e r  I . C .  15 -3 -108 ,  

t h e  3  y e a r  s t a t u t e  of  l i m i a t i o n  h a s  r u n ,  n e i t h e r  s a i d  e s t a t e  n o r  

s h e  o r  h e r  s i s t e r  have any c l a i m s  t o  s u c c e e d s  t o  o r  r e p r e s e n t  h e r e i n ,  

2 .  More s i g n i f i c a n t l y  any  r i g h t s ,  t i t l e s ,  i n t e r e s t s  i n  

s a i d  3  p a r c e l s  q u i e t e d  h e r e i n  s o l e l y  t o  JOHN N.  B A C H ,  were  f u r t h e r  

r e s t o r e d  t o  h i m ,  a l o n g  w i t h  t h a t  of Dr. L i p o n i s '  c l a i m e d  r i g h t s ,  

t i t l e s ,  i n t e r e s t s ,  e t c .  , b y  W A R R A N T Y  D E E D ,  #148042 .  

3 .  P a r .  6 w i t h  r e f e r e n c e d  E X .  C a r e  a l s o  d e l i b e r a t e l y  f a l s e .  

Such was s u g g e s t e d ,  i f  n o t  a r g u e d  i n  T e t o n  C V  02-208  and r e j e c t e d ,  

found  u n t r u e .  The p u r p o r t e d  l a s t  h a n d w r i t t e n  p o r t i o n  i s  NOT THAT OF 

JACK McLEAN n o r  i n  h i s  h a n d w r i t t i n g ,  n o r  w r i t t e n  on J u l y  30 ,  2002 ,  

t h e  d a t e  s u c h  E X .  C . ,  was r e c o r d e d ,  a s  i n s t r u m e n t  1 4 9 , 3 7 5 ,  a f t e r  t h e  

r e c o r d i n g  o f  s a i d  W A R R A N T Y  D E E D ,  i n s t r u m e n t  148042 ,  some 1 , 3 3 2  r e c o r d  

ed i n s t r u m e n t s  l a t e r .  Most s i g n i f i c a n t l y ,  s u c h  a t t e m p t e d / p u r p o r t e d  

r e c o r d e d  r e v o c a t i o n ,  c a n n o t  and d i d  n o t  r e v o k e  t h e  i r r e v o c a b l e  power 

o f  a t t o r n e y  c o u p l e  w i t h  i n t e r e s t  J a c k  McLean g r a n t e d  t o  JOHN B A C H .  

Marmon v .  Vaughn, 219 P.2d 1 6 3 ,  1 6 5 ;  

4 .  P a r s  7 & 8  w i t h  r e f e r e n c e d  E X H  D and  E .  a r e  l i k e w i s e  

d e c e i t f u l ,  u n t r u e  and  d e l i b e r a t e  l i e s .  EX D ,  p a r .  4 ,  t h e r e o f ,  s t a t e s  

such  t r u s t  i s  " a  Revocab l e  T r u s t , "  and p e r  p a r .  8 ,  J a c k  McLean i s  

t h e  o r i g i n a l  T r u s t e e .  T h u s ,  when Alva H a r r i s  f i l e d  Te ton  C V  01 -33 ,  

01-205 and t h i s  a c t i o n ,  01-265 ,  a l l  c l a i m s  were  i n  J a c k ' ?  ,na,m_e,bhIt 
1J Cr u ', :d 
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d i d n ' t  make a n y  d i f f e r e n c e  p e r  D e n n e t t  v .  K u e n z l i ,  1 3 0  I d a h o  708.  

So when J a c k  McLean d i e d  he  h a d  no r i g h t s ,  t i t l e s  o r  i n t e r e s t  o f  

v a l i d i t y ,  r e c o r d ,  l e g a l  n o r  e q u i t a b l e  i n  a n y  o f  t h e  3 p a r c e l s  h e r e i n .  

5 .  M o s t  d e c e i t f u l ,  u n t r u e  and  p e r j u r i o u s  i s  h e r  p a r .  9 w i t h  

EX. F .  i n  t h a t :  a )  The c o p y  a t t a c h e d  o f  a  c l a i m e d  WARRANTY DEED, 

#460623 i s  n o t  a w a r r a n t y  deed  a t  a l l ,  a s  t h e r e  i s  n o  N o t a r y  s i g n a -  

t u r e ,  s e a l  n o r  a t t e s t a t i o n s ;  b )  By t h e  w o r d i n g  o f  w a r r a n t y  deed,  

EX E, o n l y  J a c k ' s  f r a c t i o n a l  j o i n t  v e n t u r e  i n t e r e s t  o f  t h e  40 a c r e  

p a r c e l  i s  s o u g h t  t o  b e  p l a c e d ' i n ; t r u s t ,  n o t  any  i n t e r e s t  i n  t h e  Draw- 

k n i f e  33+ a c r e  p a r c e l ,  a n d  a g a i n ,  t h i s  d e e d  was u n e f f e c t i v e  t o  change  

JOHN BACH's o w n e r s h i p s ,  t i t l e s  and i n t e r e s t s  c o n v e y e d  t o  h i m  v i a  

WARRANTY DEED, #148042 ;  and  c )  n e i t h e r  LYNN McLEAN n o r  h e r  s i s t e r  

t o o k  any  a c t i o n  t o  q u i e t  t i t l e  t o  a n y  s u c h  c l a i m e d  i n t e r e s t s  o f  t h e i r  

f a t h e r  e i t h e r  t h r o u g h  p r o b a t i n g  t h e i r  f a t h e r ' s  e s t a t e  o r  i n t e r v e n i n g  

h e r e i n  and  a s s e r t i n g  t h e  t r u s t ' s  c l a i m e d  c o r p u s  i n c l u d i n g  s u c h  p a r c e l s  

h e r e i n  q u i e t e d  i n  t i t l e  h e r e i n  s o l e l y  t o  JOHN N. BACH. 

U n d e r  t h e  c u r r e n t  a f f i d a v i t s  e v e n  if a d m i s s i b l e  a n d  t i m e l y  

h e r e i n ,  w h i c h  t h e y  a r e  n o t  i n  any  c a p a c i t y ,  t h e r e  was no €!%Bat@ 

o f  J a c k  Lee  McLean n o r  a n y  S u r v i v i n q  B e n e f i c i a r i e s ,  h a v i n g  s t a t u s  o r  

c a p a c i t i e s  t o  f i l e  e i t h e r  a  m o t i o n  f o r  r e c o n s i d e r a t i o n  o n  O c t  5 

2007 n o r  any  NOTICE OF APPEAL, and  t h e  a t t e m p t  p e r  a  M o t i o n  t o  

Change C a p t i o n  t o  now i n c l u . d e  s u c h  d a u g h t e r s ,  f i l e d  Nov. 19, way l a t e ,  

a l s o  i s  i n a d e q u a t e  a n d  w i t h o u t  e f f e c t ,  a s  a l l  c l a i m s  o f  t h e i r  f a t h e r  

p e r s o n a l l y  o r  v i a  s u c h  bogus  t r u s t ,  h a v e  e x p i r e d ,  a r e  d e f u n c t ,  e t c .  

and,  IRCP, R u l e  2 5 ( a ) ( l ) - 2 5 ( e ) ,  h a s  no a p p l i c a t i o n  as t h e r e  a r e  n o  

c l a i m s  t o  w h i c h  s u c h  d a u g h t e r s  c a n  s u c c e e d  n o r  a d v a n c e .  D i s c o v e r  

Bank v .  Vaden, ( 4 t h  2007)  489 F . 3 d  594, 601 -603 ;  a l s o  B l a k e ,  v .  I b i d  

69 I d a h o  214 .  &-&??,Id 3 '  3 

C .  BASED UPON THE FOREGOING AND ALL OTHER MOTIONS TO STRIKE, 
OBJECTIONS, ETC., PRESENTED BY JOHN N. BACH, WHICH ARE 



INCORPORATED BY REFERENCE HEREIN, MR. SMITH DOES 
NOT REPRESENT NOR ARE THEIR ANY OF H I S  CLIENTS WITH 
STANDING O R  CAPACITIES,  TO BE NAMED O R  SUBSTITUTED 
I N  AS PLAINTIFFS-APPELLANTS HEREIN AND ALL H I S  F I L E D  
NOTICES OF APPEAL MUST BE DISMISSED, AND, FURTHER 
ARE WELL BEYOND THE 42  DAY PERIOD TO NOW F I L E  AN APPEAL 

A t t a c h e d  h e r e t o ,  i s  a  c o m p l e t e  c o p y  o f  a  REPLY I N  SUPPORT OF 

MOTION TO SUSPEND APPEAL AND RESPONSE TO RESPONDENT'S MOTIONS, T h i s  

REPLY, d a t e d  Nov .  19 ,  2007 ,  3 1  d a y s  a f t e r  t h e  f i l i n g  o n  O c t  9 ,  2 0 0 7 ,  

t h e  CERTIFICATE OF F I N A L  JUDGMENT, R u l e  5 4 ( b ) ,  c l e a r l y  s t a t e s ,  t h e  

r e q u e s t  t o , s u s p e n d  a p p e a l  i s  " u n t i l  J u d g e  S i m p s o n  h a s  h a d  a n  o p p o r t -  

u n i t y  t o  r u l e  u p o n  P l a i n t i f f s '  A p p e l l a n t s  M o t i o n  f o r  R e c o n s i d e r a t i o n . "  

T h i s  REPLY d o e s  n o  d i s c l o s e  t o  t h e  I d a h o  S u p r e m e  C o u r t ,  t h a t  QAMSBM 

e a r l i e r ,  N o v .  1 2 ,  t e s t i f i e d  f a l s e l y  a n d  p e r j u r i o u s l y ,  h e ' d  n e v e r  a u t h -  

o r i z e d  A l v a  H a r r i s  t o  f i l e  t h i s  l a w s u i t ,  n o r  d o e s  h e  i n f o r m  t h a t  DAWSON' 

h a d  b e e n  e j e c t e d  f r o m  a l l  p r o p e r t y  s t i l l  c l a i m e d  by them,  b y  JOHN BACH, 

who was i n  , p o s s e s s i o n ,  c o n t r o l ,  e x c l u s i v e l y  o p e r a t e d  s a i d  p a r c e l s ,  a n d  

t h a t  a l l  s t a t u t e s  o f  l i m i t & t i o n s  h a d  r u n  a g a i n s t  DAWSONS' i n t e r e s t  a n d  

c l a i m s .  (See  JUDGE S H I N D I R L I N G ' S  JOINT CASES MEMORANDUM OPINION & ORDER' 

Now t h e  REPLY w h i c h  M r .  S m i t h  d i d  n o t  s e r v e  t i m e l y  n o r  g i v e  

a r : c o p y  t o  b e f o r e  o r  d u r i n g  t h e  F e b .  1 4 ,  2 0 0 8  a r g u m e n t s ,  i s  i n  v i o l a t i o n  

o f  R u l e  5 4 ( b ) ( 2 ) ,  w h i c h  s t a t e s  t h i s  c o u r t  h a s  n o  j u r i s d i c t i o n  t o  h e a r  

t h e  R u l e  6 0 ( b ) ( 6 )  m o t i o n ;  n o r  i s  s u c h  6 0 ( b ) ( 1 )  m o t i o n  o n e  w h i c h  t h e  

I d a h o  S u p r e m e  C o u r t  a l l o w e d  t o  b e  h e a r d  a n d  t h e r e b y  s u s p e n d e d  a p p e a l .  

TWO CONCLUSIONS AND ORDERS ARE REQUIRED TO STOP THE DECEITFUL 
ABUSE AND MISUSE OF THE PROCESSES AND JURISDICT ION OF TH IS  
COURT, TO WIT: 

1 .  D ISMISS WITH PREJUDICE THE F I L E D  NOTICE OF APPEAL, SUCH 
CLAIMED P L A I N T I F F S  HAVE NO STANDING, & ANY APPEAL I S  
UNTIMELY NOW AND PATENTLY FRIVOLOUS, I N  UTTER BAD FA ITH .  
D i e z i g e r  v .  P i c k e r i n g ,  1 2 2  I d a h o  719 ,  8 3 8  P . 2 d  3 2 1 ,  ( C t .  Apy 
1 9 9 2 ) ( C o u r t  o f  A p p e a l  h a d  n o  j u r i s d i c t i o n  t o  r e v i e w  m e r i t s  
o f  d i s t r i c t  c o u r t ' s  d e c i s i o n  t o  d i s m i s s  t h e  appea,l). -;, , 9 

2.  MARVIN SMITH a n d  ALVA HARRIS, ARE I N  CONTEMPT N O f ' ~ h t d ' ! j ~  
T H I S  CASE AND I N  TETON C V  0 2 - 2 0 8 ,  PER THE PERMENENT INJUN-  
TIONS ISSUED SEPARATELY BY TWO JUDGES, JUDGE ST. CLAIR AND 
JUDGE SHINDIRLING,  BUT, THEY BOTH MUST BE FURTHER ENJOINED 

- - - -  - -  n n q s l e  r a T l r ~ c  rn C T D T I Z C  R. R F ~ I I F ~ T F ~  ~ R ~ F R S  p .  1 0  



FROM PERPETRATING/COMMITTING ANY FURTHER CRIMINAL ACTS, 
ETC., FROM PURSUING ANY APPEALS HEREIN, AND ALL PAPERS 
F ILED WITH THIS COURT SINCE SEPTEMBER 11,  ZOO7 THROUGH 
DATE OF THE ORDERS REQUESTED HEREIN, BE COPIED AT M R .  
SMITH'S AND MR. ALVA HARRIS' EXPENSE AND SUCHCCBPIES 
SENT BOTH TO THE IDAHO ATTORNEY GENERAL, CRIMINAL D I V I -  
SION AND THE U.S ATTORNEY FOR IDAHO, BOISE OFFICE, FOR 
REQUESTED EVALUATIONS FOR ALL APPROPRIATE CRIMINAL (Federal & 
S ta te )  CHARGES AND PROSECUTION I N I T I A T E D .  Mannos v.  Moss 
155  P .3d  1166,  1 4 3  I d a h o  927,  9 3 5 - 3 6 ( A  s i n g l e  scheme :h;fiS"'i. 
s u f f i c i e n t  t o  e s t a b l i s h  t h e  p r e d i c a t e  a c t  t h a t  amounts- 
t o  o r  c o n s t i t u t e s  a  t h r e a t  o f  c o n t i n u i n a  r a c k e t e e r i n q  a c t -  
i v i t J ~ . ) ;  L i v i n g  D e s i g n s ,  I n c .  v .  E. I . - ~ u ~ o n t  ~ e ~ e m o u r - s  
( 9 t h  C i r .  431  F . 3 d  3 5 3 .  U.S. v .  A r i a s  ( 2 0 0 5 )  431  F .3d  1327 ,  
1 3 4 0 - 4 1 ;  & U.S. v .  B a k e r  ( 2 0 0 5 )  432 F . 3 d  1189 ,  1 2 3 2 - 3 3 .  

D .  BASED UPON THE FOREGOING AND OTHER SHOWINGS PRESENTED BY 
JOHN N .  BACH HEREIN, BOTH MARVIN M .  SMITH AND ALVA HARRIS 
SHOULD BE CITED I N  TETON C V  0 2 - 2 0 8 ,  PER THE MOTION FOR ISSU- 
ANCE OF CONTEMPT CITATIONS TO BE ISSUED THEREIN, A S  HEARD 
AND NOW AUGMENTED HEREBY, ADDING ADDI'PIONAL CONTEMPT CHARGES 
FOR THE PERJURIOUS AND SUBORNED PERJURY AFFIDAVITS OF 
WAYNE DAWSON AND LYNN McLEAN. 

JOHN N. BACH, i n  a l l  c a p a c i t i e s  h e r e i n ,  w i l l  b e  f o r w a r d i n g  t o  

b o t h  WAYNE AND DONNA DAWSON a n d  MARK L I P O I N I S ,  a  c o m p l e t e  c o p y  o f  

t h i s  DOCUMENT w i t h  a t t a c h m e n t s ,  -:;hereby m a k i n g  demand u p o n  e a c h  o f  

them,  i n d i v i d u a l l y  a n d  j o i n t l y ,  t o  d i s a s s o c i a t e  t h e m s e l v e s  a n d  ?enounce  

b o t h  M a r v i n  M .  S m i t h  a n d  A l v a  A. H a r r i s ,  f r o m  a n d  a n y  f u r t h e r  c r i m i n a l  

a c t s  o r  p u r a u i t s  h e r e i y  b y  t h e m  o r  a n y  o t h e r  p e r s o n s  r e v e a l e d  a s  

d e f e n d a n t s ,  e i t h e r  i n  T e t o n  C V  0 2 - 2 0 8 ,  o r  a s  P l a i n t i f f s  i n  T e t o n  C V  01 -  

33 ,  C V  01 -59 ,  C V  01 -205 ,  C V  0 1 - 2 6 5 ,  C V  0 1 - 2 6 6  o r  C V  0 1 - 1 9 1 .  ALL AND 

ANY SUCH RESPONSES FROM THE DAWSONS AND LIPONIS OR H I S  WIFE MUST BE I N  

DATED: M a r c h  6, 2008 

CERTIFICATE OF SERVICE BY MAIL :  
2008,  t h a t  I m a i l e d  s e p a r a t e  I h e r e b y  c e r t i f y  t h i s  d a t e ,  M a r c h  

c o p i e s  o f  t h i s  d o c u m e n t  w i t h  a t t a c h m e n t s  v i a  t h e  U.S m a i l  w i t h  s u f f i -  
c i e n t  p o s t a g e  a t t a c h e d  t o  e a c h  e n v e l o p e ,  s o  s e n t  t o :  J u d g e  D a r r e n  Simps1 
C / O  B ingham C o u n t y  C o u r t h o u s e ,  B l a c k f o o t ,  I D  383221;  M a r v i n  M S m i t h ,  
P.O. Box 51630,  I d a h o  F a l l s ,  I D  83405-1630 ;  A l v a  H a r r i s ,  P.O. Box 479,  
S h e l l e y ,  I 0  83274 ;  J a r e d  H a r r i s ,  P .O .  Box 577,  B l a c k f o o t ,  I D  83221;  
Wayne & Donna Dawson, 1 7 5 2  P a r k  V i s t a  give, M a r k  L i p o n i s  a n d  S i o b d a n  M c N a l l y ,  71 Y m, L e n  
nfiTFn. M a r c h  6, 2009 
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M e U S m i t h  
ANDERSoNmmHALL-PA 
490 Memorial Drive 
Plost Office Box 51630 
1k.b Falls, Idaho 83405-1 630 
Telephone (208) 522-3001 
Rsx (208) 523-7254 
Idaho Staee Bar No. 2236 
Attollleys for Plainti& I 

IN THE DISTRICT COURT OF TEE SWENTKXTDICIAt DISTRICT 
OF THE STAXE OF IDAHOf IN AND FOR TEE COUNTY OF TETON 

JACX LElZMCXEAH AND WAYME 
I 

I 
C~SONQ, CV-01-265 

DAWSON, I 

I 
I 

SECOM) ABFIDAWI' OF WAYNE 
PlixidlB DAWSON 

I 
I 

V. I 
t 
I m ~ o v i f = ~  FAMILY TRUST AMj 

VASAN. BACH FAMILY TRUST. * 
! 
I 

I 
1 

D e h h  a 

S E A T E O P ~ O ~  ) . . 
: SS. 

C b W 0 f B W 0  - 1 \- 

~ ~ ~ o a , ~ ~ & ~ ~ c m ~ d e p o s a d s ~ S :  

I 

Jared Harris to -ma ip Toton Case No. CV-02-208, Irowcver~ as stated 

: ~ E k t  A\\ &,c.Gi&\ <BtkKS :.i~iq*j[i 
~ N I ? ~ , + ~ ~ O F W A Y M & D A W S ~ - I  1 t ,  - c 

€ , httLQf.t-4 I \~ t . \1  l \ lv i \ i ih~q t l .  



4. I was m o d  by e te1e&mc call an October 10,2007 thnt a quieting title 
: \~E~,RSC~ 44j&\b ~ O V )  x\l sG1'-\\ ~<RSG\AS 

' 'aja C~;~LEPCS\ H'UL CDU;Q-X, GI?+ 4 3 ~  -exat had been entixed in this matcr. K Q ~ ~ U  . 
\ -  \ h-\?~f~I:;:\lb bAurbi4 

~ \ i c  hbhc2h/ 5. = I&, I &ti nolrkntniv r quiet@ title- bad r ALL fib?' 
-3iKKc# nr-f\uf: 
c c ~ n u d - ~ ~ ~  I 

,y< ktdpd:ikA Fn. IS hJ\,-c, 
DATED this s a ~ r y  of~sbmary2008. 

sul3SCHBED . . AMI) Swam-to kfon m e  this ~ 5 ' ~  day ofFdmzuyO 2008. 



Page 1058 
1 THE? COURT: YOU  an inquire 0n cross. 
2 THB ~ITNEBS: I filed that action because 
3 always, always in the documents and everything was 
4 that the owner of the property is Targhee Powder 
5 Emporium, hc., Unlimited and Limited, was an asset of 
6 the Vasa N. Bach F d y  Trust 
7 Q. By Mr. W o e k  h4i. Rarris, do you have any 
8 knowledge as to whether my dient has acted 
9 maliciously in any of these actions? 
0 MR. BACH: objection, leading and suggestive, 
I and also calling for an opinion and conclusion and 
2 invades the providence of the jury. 
3 TIE COURT Sustained on calls for a 
4 conchxion. 
5 Q. By Mr. Woek  Has my client ever 
6 demonstrated a malicious capacity to you, Mr. Hams? 
7 MR. BACH: Same objection. 
8 THE COURT: same ruling. 

19 Q. By Nr, WoeIk: Mr- Hanis, how much have you 
!o charged my client, Kathaiae Miller, and your other 
!I clients foryourservices? 
~2 MR. BACH: objection, irrelevant as to the 
13 0 h  c ~ W .  
!4 THE COURTr sustained as to the other 
25 clients. 

Page 1059 
1 Q. By h4k. w ~ e k  HOW much have YOU billed m y  
2 client, Katherine Miller, fir the number of years you 
3 have repxesented her in these kmit~? 
4 MR B A ~  objection, i n r : h t ,  Yonr Honor. 
s THE COURT: Ovenufed 
6 ~ ~ ~ ~ r r ~ ~ ~ ~ : ~ h a ~ e n e ~ e r S e n t K a t h y ~ ~  
7 a biIling. 
8 ~ . B y M r . W o e l k : A n d ~ h y - -  
9 A. As a victim and I want justice. 

10 MR. BACK: mve to st rh ,  in addition to 
I 1 that, a victim, h a y  and speculation. 
12 ~ ~ ~ c 0 ~ ~ ~ : S u s t a i n e d  
13 Q. By Mi. W 0 e k  h d  Why YOU o f f a  
14 & ( X S f ~ f r e e , & k E k k ?  
15 MR. B A ~  objection, irrebYgDt 
': 6 TfEt(30URT: (3vemded. 
17 m ~ : o n e o f t h e p r i m a r y d u t i e s ~ t  
18 Iseeanartomeynasisseejusrioeaonein . . .  
!9 circumstance. And w h n  1 see people vxtmmd by a 
20 maftistitreallymnkbmyskia 
21 M R B A ~ ~ o v e t o ~ O b a t a ~ b a s e d 0 n  
22 bearsay, c a n e  and hcarsw- 
23 THB COURT: Overmle& 
24 m ~ m I h a v e - ~ h e r  
25 myth@ never sent her a bill. 

- -  - .*r* 

Pagg 1060 
1 MR. WOELK: Just One sec~nd, Judge, let me 
2 review my notes and I think I'll be done. 
3 (Brief back in prwxdhgs.) 
4 Q. By Mr. Woe&. Mr. Harris, do you have any 
s knowledge as to wkm Mr. Bach's bankruptcy ended? 
6 MR. B A W  objection, irrelevant 
7 THE COURT: sustained. 
8 MR. BACR.. TW s a stay order. 
9 MR. WOELK- I have no further quedons, 

1 0 Judge. 
11  Thank you, Mr. Harris. 
12 THE COURT: MS. Brmghton. 
13 MS- BROUGEON: I have no questions. 
14 THE COURT: ML B& 
15 MR. BACH-  hank you, Your Honor, I do. 
16 
17 

18 
19 

20 
21 

22 

23 

24 

25 

P w  1061 
1 CROSS-FIXAMINATION 
2 

3 BY MR. BACH: 
4 Q. Mi. EIenis, I heard your very passionate 
5 statement of justice. Are you an avenging angel? 
6 A . I d o m t b - -  
7 ~."Yes"arnao"-- 
ri ~ . - - t ~ s e e p e o ~ l e - -  
9 Q. Are you an avenging angel? 

lo A. I told you the answer, I do not Likie to see 
11 people- - 
12 q. Are you an avenging angel "yes" or "no," 
13 m. Ef&? 
14 A. I stand far truth 
IS p.Soitreallyranklesyourskintobecome4 
16 is that right? 
17 A 'When I see a person - - 
1, Q. Answer "yes" ar 'bo," please) 
19 A Yes. 
20 MR. BA- mve to as mnrespoI19ve. 
21 TfIB'WHNESS: Ye. 
22 ~.ByMr.Bech: You~asanattorneyh0wt0 
u answer questions. would y& piease listen to mine, 
24 andIifyouhgveqproblemMr. Woelkwillobject, 
25 bdanswa,nodebade. Wfiyaudothat*? 



Marvin M. Smith 
ANDERSON NELSON HALL SMITH, P.A. 
490 Memorial Drive 
Post Office Box 5 1 630 
Idaho Falls, Idaho 83405- 1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 
Idaho State Bar No. 2236 
Attorneys for Plaintiffs 

IN THE SUPREME COURT OF THE STATE OF IDAHO 

1 
ESTATE OF JACK LEE MCCLEAN AND ! 
SURVMNG BENEFICIARIES AND I 

WAYNE DAWSON, INDIVIDUALLY 
I 

I 
REPLY IN SUPPORT OF MOTION 

AND AS TRUSTEES, I TO SUSPEND APPEAL AND 
I RESPONSE TO RESPONDENT'S 

Plaintiffs/Appellants, I 

I 
MOTIONS 

I 
v. I Supreme Court No. 347 1 2 

I Teton County Case No. CV-0 1-265 
CHEYOVlCH FAMILY TRUST AND I 

I 
VASA N. BACH FAMILY TRUST, 

I 
I 

Defendants/Respondents. I 

COMES NOW Plaintiffs/Appellants, by and through counsel of record, and hereby file 

their Reply in Support of Motion to Suspend Appeal and Response to Respondent's Motions. 

ANALYSIS 

Undersigned counsel substituted in as counsel for Plaintiffs/Appellants in this matter on 

October 17,2007 and filed a Motion for Reconsideration on the same day. See Stipulation for 

Substitution of Counsel attached as Exhibit A to the Affidavit of Marvin M. Smith filed 

herewith. A status conference for this matter was held on November 6,2007 in front of Judge 

REPLY R\I SUPPORT OF MOTION TO SUSPEND APPEAL AND RESPONSE TO RESPONDENT'S 
MOTIONS - I 



Jon Shindurling, at which PlaintiffsIAppellants planned to request that the judge set their Motion 

For Reconsideration for hearing. Judge Shindurling ruled at said status conference that the 

undersigned was counsel of record for Plaintiffs/Appellants. At said hearing Judge Shindurling 

also disqualified himself from this matter and stated that the case would be assigned to another 

District Court Judge. Judge Shindurling disqualified himself because the undersigned currently 

represents Judge Shindurling's adult daughter (who does not live in Judge Shindurling's 

household) in some pending litigation totally unrelated to this case. This matter has been 

assigned to District Judge Darren Simpson. PlaintiffsIAppellants have resubmitted their Motion 

for Reconsideration (as well as other motions) to Judge Simpson and said motions have been set 

for hearing on January 11,2008 in Teton County, Idaho. See Exhibit B, attached to the Affidavit 

of Marvin M. Smith filed herewith. 

Pursuant to 1.A.R 13@) (Stay Upon Appeal) the District Court has the power and 

authority to rule upon a motion for reconsideration on an appeal. Based upon the fact that Judge 

Simpson is hearing Plaintiffs' Motion for Reconsideration on January 11, 2008, 

PlaintiffsIAppellants request that this Court grant Plaintiffs/Appellants motion to suspend this 

appeal until Judge Simpson has had an opportunity to rule upon PlaintiffsIAppellants Motion for 

Reconsideration. 

As to Defendanb'Respondent's motion to correct caption, Plaintiffs/Appellants have filed 

a Motion to Change Caption with the district court which is also being heard by Judge Simpson 

on January 1 1, 2008. Thus, PlaintiffsIAppellants would request that this Court deny 

DefendantJRespondent's motion to correct caption and let the district court rule upon and 

determine the correct caption in this matter. 

REPLY IN SUPPORT OF MOTION TO SUSPEND APPEAL AND RESPONSE TO RESPONDENT'S 
MOTIONS - 2 



Finally, Defendant/Respondent's request to dismiss this appeal because Judge 

Shindurling disqualified himself from the case is nonsensical. As stated above, the undersigned 

represents Judge Shindurling's adult daughter (who does not live in Judge Shindurling's 

household) in a totally unrelated matter. Judge Shindurling believed that such representation 

may present a conflict and disqualified himself from the case. Such action is no grounds to 

dismiss the appeal. 

CONCLUSION 

Based upon I.A.R. 13(b), 13.2 and the foregoing analysis and circumstances, 

PIaintiffs/Appellants respectfully request that this Court grant their motion to suspend the above- 

captioned appeal until Judge Simpson has entered a decision on Plaintiffs' Motion for 

Reconsideration (which is being heard on January 1 1,2008, in Teton County, Idaho) and deny 

DefendantAZespondent's motion to correct caption because the caption issue is also being heard 

and decided by Judge Simpson at the district court level. 

DATED this 

ANDERSON NELSON HALL SMITH, P.A. 

Marvin M. Smith 

REPLY IN SUPPORT OF MOTION TO SUSPEND APPEAL AND RESPONSE TO RESPONDENT'S 
MOTIONS - 3 



CERTIFICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upoil the 

/?&of November 2007, by hand delivery, mailing with the necessary following this 

postage affixed thereto, facsimile, or overnight mail. 

John N. Bach 
PO Box 101 
Driggs, ID 83422 

[/I Mailing 
[ ] Hand Delivery 
[ I Fax 
[ ] Overnight Mail 

MARVIN M. SMITH 

L:\MMS\7060.1 Bach v McLean, Liponis\Motion.Suspend.Appeal.Reply.01.265.wpd 

REPLY IN SUPPORT OF MOTION TO SUSPEND APPEAL AND RESPONSE TO RESPONDENT'S 
MOTIONS - 4 
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11 E I e 
Ma~~via M. Smith 
ANDERaON W'LSON HALL SMITK, PA. - -- 

490 h4cino1eial Drive 
Post OPBce Box 51630 
Idaho Palls, Idaho 83405 -1 630 
Telephone (208) 522-3001 
Fax @OS) 523-7254 
Iddio Saw Bar No; 223 6 
Attorneys for Plabdfti, 

THE 3JM"ICT COURT OF 
OF TEE STATE OF IDAHO, IN 

NO. 3 3 6  P. 2 /7 

Case No. CV-0 1-265 

MPJDAVI? OP PAULA EHRI;]eP 

CHE\70~CH P A W  TRUST AND li 
VASA N. BACT3 PAWW muST, I* 

DoPendmM. 

PROVWCE OF marsI;X COLUMBLA ) 

T o m  of Kctomaby l 3 ~ y  

~ a d a  hrla, behq first dcposc~ says: 

1. I n ~ k e  tlae f'ollo~ying m11y o m  porsonal how1edge. 

2. I sin the adult 

3. I mr&s Momred by a telephone 

judgment had been cnta'ed in his m a w .  

4. Prior u, 

A F F ~ ~ A V I T  OF P U L A  EHRLER - 1 

I 



7, 2008- 9 :  ~ B A M - '  Y ERSON NELSON HALL  S M I T H '  

been entered in &is rnaaer. I DATED thisM day of Ftbfiary 20 d II 



7. 2 0 0 8 -  9 :  ~ E A M - '  "IYDF RSON NELSON H A L L  S M I T H  NO. 3 3 6  p. 4/7 

t& fm0golng d . o c u l h ~ ~ o n  the 
inding witla tht necessEzy 

po~B8e f ~ c ~ i m i ~ t ,  i 

John N. B a h  
! 
I 

POBOX $01 
. D a p p ,  ID 89422 1 ;  

LV] Mailing 
I ,  

[ RmdDeUvb&y 
1 I F= 
[ ] O v d g l ~ t  Mail 

! 
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Marvin M. Smith 
ANDER3QN NELSON HALL SMITH, PA. 
490 M - D ~  Dtivc 
Post Office Box 51630 
Idaho Falls, Idaho 83405- 1630 
Telephone (208) 522-300 1 
F- (208) 523-7254 
Idaho St'stc Bar No. 2236 
Attorneys for PlWffk 

NO. 336 P. 5/7 

IN THE DISTRICT COURT OF 4 S@ 733 JUDICIAL DJSTRTCT 
OF THE STATE OF DAHO, T N  *rP r T ~  C O U ~  rnoN 

City of Winnipeg j S S  I I 

JACK LEE MCLEAN AND WAYNE I 

IIAWSON, i I 

I 
Plaintif5 I 

I 
I 

v. 

CHEYOVICH FA- TRUST AND 
i 
I 

VASA N. BACH FAMILY TRTYST, ! 
I .  

Lynn McLeq being k t  duly sworn 

1. I makc the ~~~~~ng 

Z I am the adult 

3. J was hfonned by a tclephonc C b t d x r  12,2007 &at a quieting W e  

judgment had becn in this mattet. 

4. Prior to 

SECOND AF'FIDAV~T OFLYNN MCLEAN 1 

I 

! 
I 
I 

i 
j 



O N  H A L L  S M I T H  , NO. 3 3 6  P. 6/7 MAR. 7. 2 0 0 8  9 :  3 8 A M  A  ERSON N E L S  8 
b n  entcrcd in this mbr&% 1 I 1 

SECOND 

SUBSCRXBED AND SWOR 

& o w  m'tso 
Resi diry 

A ~ A V I T  OR LYNN MCLEAN - 2 
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firegoing document. upcm the 
ivery, mailing with fie necessary 

postage affixed thereto, facsimile, or w 

John N. Bath 
PQ Bax 101 
Driggs, ID 83422 

[V] Ma* 
[ ] Hand Deliyay 

Lr\MMSVOtN. k b c h  V McLam Li 

-. ,-> ( \  

GL. U t I  I. 4 * * 



f 8, E D 
JOHN N .  BACH , , r - y , q  

400N, 152E .""':' ( i] &,,;il 

P o s t  O f f i c e  Box 1 0 1  I :  -12 b 3  CJk 
D r i g g s ,  I D  8 3 4 2 2  r!:'?~:: ~ 3 .  !ij CI~T;.;!CT C;~URT 

T e l :  ( 205 )  3 5 4 - 8 3 0 3  
I n t e r v e n o r - C o m p l a i n a n t  P r o  Se 

SEVENTH J U D I C I A L  DISTRICT COURT, IDAHO, TETON COUNTY 

JACK LEE McLEAN, T r u s t e e ,  a n d  
WAYNE DAWSON, T r u s t e e ,  

P l a i n t i f f s ,  

v .  

CHEY.OVICH FAMILY TRUST, a n d  
VASA N. BACH FAMILY TRUST, 

D e f e n d a n t s .  

JOHN N. BACH, i n d i v i d u a l l y  & 
dba TARGHEE POWDER EMPORIUM, 
LTD. , 

I n t e r v e n o r - C o m p l a i n a n t ,  

JACK LEE McLEAN, TRUSTEE, 
WAYNE DAWSON, TRUSTEE, DONNA 
DAMSON, ALVA A .  HARRIS, i n d i v i -  
u a l l y  ti dba & a s  A l t e r  Ego , ,o f  
SCONAy I W C .  y KATHERINE M .  MILLER, 
and DOES 1  through 30, I n c l u s i v e ,  

CASE NO: C V  '22-265 

INTERVENOR-COMPLAINANT JOHN 
N .  BACH'S FURTHER REOUEST 
FOR JUDICIAL  NOTICE' 8 RECEIPT 
A S  EVIDENCE OF WAYNE DAWSON'S 
PERJURIOUS AFFIDAVITS 

T h i r d  P a r t y  D e f e n d a n t s .  I 
I 

INTERVENOR-COMPLAINANT JOHN N.  BACH, s t i l l  w i t h i n  t h e  13  

d a y s  a l l o w e d  h i m  b y  t h e  C o u r t  t o  r e s p o n d  t o  t h e  a l l o w e d  f i l i n g s  

b y  M a r v i n  S m i t h ,  t h e  p u r p o r t e d  p l a i n t i f f s '  c o u n s e l ,  does  a t t a c h i t !  

h e r e t o  c o u r t  d o c u m e n t s ,  w h i , c h  f u r t h e r  e s t a b l i s h  a n d  p r o v e  A l v a  

H a r r i s  i s  n o t  j u s t  l i t i g a t i o n  c o u n s e l  f o r  Nayne Dawson, b u t ,  f u r -  

i s  l e g a l  c o u n s e l  f o r  b o t h  Wayne Dawson a n d  h i m s e l f :  

1 .  AFFIDAVIT OF AMOUNT DUE !dRIT OF EXECUTION, s i g n e d  b y  
A l v a  A .  H a r r i s ,  FEb 15,  2005,  i n  T e t o n  C V  0 5 - 1 0 ,  w h e r e i n ,  
t o p  l e f t  p a g e  1,  i t  s t a t e s  A l v a  H a r r i s  i s :  

r> . , !-- 
- 1 -  Li t-1 G 0 1- :> 



" A t t o r n e y  f o r  J u d g m e n t  C r e d i t o r s  b y  A s s i g n m e n t  o f  
J u d g m e n t ,  Wayne Dawson a n d  A l v a  H a r r i s . "  

" 2 .  I am t h e  c o u n s e l  f o r  Judgmen t  C r e d i t o r s ,  Wayne 
Dawson and  A l v a  H a r r i s . "  (P .  2, unnumbered  t h e r e o f )  

" 4 .  By A s s i g n m e n t  o f  J u d g m e n t  a l l  t h e  r i g h t s ,  t i t l e  a n d  
i n t e r e s t  i n  s a i d  JUDGMENT o f  t h e  Judgmef i t  C r e d i t o r s ,  
named a b o v e  i n  p a r a g r a p h  3, w e r e  a s s i g n e d  t o  Wayne 
Dawson and  A l v a  H a r r i s ,  Judgmen t  C r e d i t o r s  h e r e i n .  

5 .  The name a n d  a d r e s s  o f  t h e  a t t o r n e y  f o r  J u d g m e n t  
C r e d i  t o r s ,  Wayne Dawson and A l v a  H a r r i s  i s :  

A l v a  A.  H a r r i s ,  Esq.  
P . O .  Box 479 
S h e l l e y ,  I d a h o  8 3 2 7 4 "  

A l v a  A. H a r r i s '  s T g n a t u r e  a p p e a r s  l o w e r  r i g h t ,  page 2 
w i t h  t h e  N o t a r y ' s  s i g n a t u r e ,  and  s e a l ,  p a g e  3  unnumbered .  

NOTE: On J a n  3 ,  2005,  J u d g e  S h i n d i r l i n g  h a d  " d i s m i s s e d  w i t h  p r e -  

j u d i c e " p l a i n t i f f l s  JACK LEE McLEAN's d!b,4msrhersi'n -andftwr> o t h e r  

a c t i o n s ,  T e t o n  C V  0 1 - 3 3  a n d  0 1 - 2 0 5 .  No W r i t  h a g  been  p u r -  

s u e d  t o  any e x e c u t i o n  s a l e  b y  A l v a  A .  H a r r i s  n o r  Wayne 

Dawson, on sk+d . -  c o n t e n d e d  b o g u s  A f f i d a v i t  o f  H a r r i s ,  s u p r a .  

JOHN N.  BACH has a n  o v e r  $51),000 j u d g m e n t  a g a i n s t  H a r r i ~ , ~ D a w s o ~  

McLean, Bob F i  t z g e r a l d ,  O l e  O l e s o n  6 B1ake;Lyle. (See p g  4 - 7 ,  

t o p  s e n t e n c e ,  JOINT CASES-OR.ffl$OFi. MEMORANDUM AND O R D E R S ,  fi l e d  

S e p t .  11 ,  2 0 0 7 . )  

2 .  SUPPLEFIEF!TA!- AFFIDRVIT NO. 1  . Tf' E!-'AI?'TIcF' F FUFTHFR AFFTDAl1IT RE 
ISSUANCEOFPERMANENT INJI!NCTION, CTC , f; l e d  Jav . 13, 2nO5. w i t h  
at tached cony of Teton CR 05-013 CRIMTNAI COMPLAINT. ( P l a i n t i f f  .lOH"" 
BnCH and h i s  w i fe  CINDY L. BnCH pn s a i d  cta+ed!re'ernncad dates, 
there in we-e l i v f n g ,  possessing and dev-loqina t h - i r  residence c u r t a i l -  
age o f  t he  40 acres, 40nN,fl, known as the  "PEfiCOrK PARCEL." ) 

C, 

CERTIFICATE OF SERVICE BY FAX & MAIL :  I c e r t i f y  t h i s  Mar.,$, 2008, I 
mai led  copies of t h i s  docunient w i t h  attachments to;  Judge Darren Simpson, C / O  
Bingham Coutthouse, Blackfoot, 
I D  83405-1639 and Alva Har r i s ,  
10, 2008 another copy t o  Judge 
DATED: Mar. 8, 2008 
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Marvin M. Smith 
ANDERSON NELSON HALL SMITI-I, P.A. 
490 Memorial Drive 
Post Office Box 5 1630 
Idaho Falls, Idaho S3405-1630 
Telephone (208) 522-3001 
FXX (208) 523-7254 
Idaho State Bar No. 2236 
Attorneys for Plaintiffs 

IN THE DISTRICT COUKT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, M AND FOR THE COUNTY OF TETON 

JACK LEE MCLEAN AND WAYNE I 

I Case No. CV-01-265 
DAWSON, I 

I 
I 

PLAINTIIFFS' SECOND MOTION 
Plaitl1:iffs 

I 
FOR SANCTIONS 

I 
v. I 

I 

CHEYOVICH FAMILY TRUST AND I 

VASA N. BACH FAMILY TRUST, 
I 
I 
I 

Defendants. I 

COME NOW PlaintXfs, by and through counsel of record, and request that t h i s  

Court sanction John N. Each for communicating directly with a represented opposing party. 

This Motion is supported by the supporting memorandum N e d  concurrently hercwifh, 

Plaintiffs do not wish oral argument and request that the Court rule upon this motion based 

upon the pleadings and record before it, 

PLAINTIFFS' SECOND MOTION FOR SANCTIONS - 1 



M A R ,  1 0 ,  2 0 0 8  4 :  22PM 'CON N E L S O N  H A L L  S M I T H  

6 DATED this day of March 2008. 

NO. 401 P. 3 

MARVIN M. SMITH 

CERTWICATE OF SERVICE 

I hereby certify that I served a true copy of the foregoing document upon the 
following this !&aY of Maroh 2008, by hand delivery, mailing with the necessary 
postage &%xed thereto, facsimile, or overnight mail, 

John N. Bach 
PO Box 101 
Driggs, ID 83422 

[ I / ]  . Mailing 
[ ] Hand Delivery 

. [ .I Fax 
[ ] Overnight Mail 

lv6R.v~~ M. SMITH 

L:\MMS\7060.1 Bach v McLean, LiponisWotion.Smctions2.01.265.wpd 

PLAINTIFFS' SECOND MOTION FOR SANCTIONS - 2 



'F1Mt-r. d . ' m  PI" ,.k4 
TETC)N CO. DlSTRlCT COURT 

Alva A. Harris 
Attorney at Law 
171 South Emerson 
P. 0. Box 479 
Shelley, ldaho 83274 
1-208-357-3448 
ISB # 968 

Attorney for Judgment Creditors by Assignment of Judgment, 
Wayne Dawson and Alva Harris 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TETON 

CODY RUNYAN and GALEN WOELK, 
individually and d/b/a Runyan & Woelk, 

Judgment Creditors, 
and 
TETON COUW,  W R A  LOWRY, 
RYAN KAUFMAN, EILEEN HAMMON, 

NOLAN BOYLE, YOLAND VALLO, 
PHYLLIS HANSEN, LAWEU JOHNSON, 
WILLIAM MOULTON, JAY CALDERWOOD, 
MARK TRUPP, DAVE OVESON, 
JAMES DEWEY, BRENT ROBSON, AND 
DAVE TRAPP, assignors, and WAYNE 
DAWSON and ALVA A. HARRIS, 
assignees, as real parties in interest, 

Judgment Creditors, 
VS. 

JOHN N. BACH, 

Judgment Debtor. 

1 
) 
) 
1 
1 
1 United States District Court for the District 

) of Idaho Case No. CV-01-266-E-TGR 
) 
) 
1 
) 
) 
) Case No. CV-05-10 
) 
) AFFIDAVIT OF AMOUNT DUE FOR 
) 
) WRIT OF EXECUTION 
) 
) 
) 
1 

STATE OF IDAHO ) 

County of Bingharn 



Alva A. Harris, being first duly sworn, deposes and says: 

1. I am an attorney, I am of adult age. I am under no disability that woult 

affect the truth of the statements set forth in this affidavit, and I have personal 

knowledge of the facts contained herein. 

2. 1 am counsel for Judgment Creditors, Wayne Dawson and Alva Harris. 

3. On December 27, 2004, in the United States District Court for the 

District of Idaho, Case No. CV-01-266-E-TGN, a Judgment was entered in favor o. 

the following Judgment Creditors: Teton County, Laura Lowry, Ryan Kaufman,. 

Eileen Hammon, Nolan Boyle, Yoland Vallo, Phyllis Hansen, Lavell Johnson, Willian 

Moulton, Roy Moulton, Jay Calderwood, Mark Trupp, Dave Oveson, James Dewey, 

Brent Robson and Dave Trapp, that awarded those named Judgment Creditors a 

Judgment against Judgment Debtor herein, John N. Bach, in the amount of 

$21,456.50, plus interest at the legal rate under federal law commencing 

December 27, 2004. A certified copy of the Judgment has been filed with this 

Court. 

3. WHEREAS, the balance of the Judgment as of February 15, 2005 is 

calculated as follows: 

Principal on Judgment: $21 456.50 

Statutory interest at 2.71% per annum (the 

federal post-judgment rate) from 12/27/04 to 1/5/05 $14.33 

Statutory interest at 7.125% per annum (the Idaho post- 

judgment rate) from 1-6-05 to 2-15-05 $1 67.54 

Accruing Costs: 

Recording fees 



Writ fees $2.00 

TOTAL DUE THROUGH 211 512005 $21,646.37 

Interest continues to accrue after February 15, 2005, at the rate of 

$4.22 per day, and 

4. By Assignment of Judgment all the rights, title and interest in said 

JUDGMENT of the Judgment Creditors, named above in paragraph 3, were assigned 

to Wayne Dawson and Alva Harris, Judgment Creditors herein. 

5. The name and address of the attorney for Judgment Creditors, Wayne 

Dawson and Alva Harris, is: 

Alva A. Harris, Esq. 
P. 0. Box 479 
Shelley, ldaho 83274 

6. The last known mailing address of the Judgment Debtor, John N. Bach, 
is: 

John N. Bach 
P. 0. Box 101 
Driggs, ldaho 83422 

7. Bach has paid nothing toward the Judgment and the same is not 
satisfied. 

Further your affiant sayeth naught. 

Dated this 15th day of February, 2005. , .  
. -> .. ,.- 

~ l v a  A. Harris 



State of ldaho 

County of Bingham 

Subscribed and sworn to before me this 15th day of February, 2005 

- - = i  = - .  = . &  i Rota& ~ u u l i c  for Idaho 
, ' - - .  &esiing at Shelley, Idaho + + %o~~&$;D~$.. ....' 08 My Comm. expires: /a 3 - 7 - e  

''/t~{!~! li\U\!t~~\'' 



JOHN N. BACH, 1958 Euclid Ave. 
San Marino, CA 91108 Tel: (208) 799-3145 
(Idaho Local: P.O. #10l, Drigqs, IE 93422) 
Plaintiff Pro Se 

JAN 1 3 2005 
;7: 53 -A( 

- .. .J .iiGISTRATECOURf 

SEVEIX'H JUDICIAL D I S T R I C T  C 0 5 R T t  IDAHO, TETON COUNTY 

JOHN N. BACS, CASE NO: CV 02-208 
SUPPLEMENT.4L AFFIDAVIT NO. 1, TO 
m m S  FURTHER AFFIDAVIT RE 

V. ISSUANCE C1F PEW- I N J U N C T I O N ,  ETC* , 
KATHERINE D. MILLER, aka f i l e d  J a n .  1 2 ,  2605  

KATHERINE M. MILLER, et al, 

Defendants. / 

STATE OF IDAHO ) s s :  
COUNTY OF S'ETON! I, JOHN N. ,EACH, duly placed under o a t h ,  

*give m y  testixr:ony of my own personal knowledgt 
witnass lng  & observations. 

1. A b o y ~ t  5:39 p.m. yesterday, I was advised by f r i e n d s  that 

Blake Lyle had teen arrested Mon., J a n  LO, 2005 on 2 felony counts 

of aggravated assaults ayzinst Teton officers. T h e  6 p . m .  Channei 

6 Local T.V. N e w s  further confirmed s a i d  a r r e s t ,  an6 l a s t  evening I 

had f u r t h e r  d i s c u s s i c n s  with Dep. H&rt cf h e  TCSO, w h o  advised 

LYLE was to be arraigned t h i s  d a t e .  at S:30 a . m .  Dep. H u r t  slso i n -  

formed a f f i a n t  t h a t  EYljE's f o y e r  er r~~ioyee:  t h a t  violated a t f f i a n t  

and his wife's propert$,  peace and $fi-joymenc of -Peacock residence 

(See  par 2. e) PIiWWIFl?"S ~~ AFFIGL.TTT, Jan, '12, 2005) real name was Brian 

Brady, who apon being stopped by tile TCSO t h a t  even ing ,  was found to  

possess/have a loaded 45 Glock revol.ver, and which he apparently had 

with or on him when he stalked, harassed, trespassed, etc., upon af- 

fiant. and h i s  w i f e ,  Jan. 5 ,  2005,  a week pri~r. 

2. A f f i a n t  attended LYLE'S arraingment =his morning, heard his 

preliminary hearing s e t  for Mar, 2 5 ,  2 0 0 5  and obtaine6 a ccpy 66 the 

CRIMINAL COMPLAINT i l l  T e t ~ n  CR 05-013 ,a! copy of which is athached. 

3 .  Affiant is more than ever concerned about his, his wife's, 

animalst and other family members s a W y  2nd w e l l  be ing  by v i r t u e  

6f said developments and requests of this Court the immediate issu- 

ance of h i s  submitted PERWNENT IIGJCTXTICN fsm. I have mailed a copy 

- a#$$& foregoing testimony and presence. / 
\/u~~...&@J?~ AND SUBSCRIBED TO BY: Name: %- .-. \ a 



FILED 
BARTON J. B~RCH 
TETON COGNTY PROSECUTOR 
89 N Main Street # 10 
Driggs ID 83422 
(208) 354-2990 
ISB #6426 

LV THE DISTRICT COURT OF THE SEVEKTFI JUDICL4I, DISTRlCT 
OF THE STATE OF LD.4HO. IN AND FOR 'THE COWTY OF TETON 

A4AGISTRA'TE DlVllSION 

STATE OF DAl-tO, 

Plaintiff, 

V. 

BLAKE LYLE, 

Case No. CR 05- 019 

CRT-MINAL COMPLAIIYT 

Defendant. 1 

PERSONAL.LY APPEARED hefore me this 10" day of January, 2005. 'reton County 

Prosecuting .4ttorney, Laura E. Lowcry, in aztd for the C:i?uniy of Teioi;, State of Idaho, who, being 

first duly sworn. complains md says that l3L.W.E 1-JrL.E dici ccn~mit  the crime of ASSAULT WITH 

INTENT TO COMMIT A SERIOUS FELONY (2  cuunts), as follows: 

COUNT 1 
ASSAUI,T WTH INTENF TO cumwr A SEMBI-;S F E L O ~  UPON LAW 

ENFORCEMENT PERSONAI, 
Felony, 1.0. $18-901; 18-90; 18-915 

That the Defendant, El-AXE LYLE, on or about the 10'"' day of January, 2005, in the County 

ofTeton, State oCJ.d&a, did it~tentiunally, urnlawf-~~lly, and with apparent ability, threaten by word to 

do violence upon the person of Teton County Sgt. Jarcd Hun by tzliing Tzton County Sg t .  Jwed Hurt 

that if he did not get off of his. the Defendant's, property that the Defmdant -ivould put a bullet in 

'reton County Sgt. Jared Hurt, whicl-! created a udl-founded fear in Teton County Sgt. Jared Hun 

that such vio1enc.e was imminent, -xith the intent to commit murder. 



COUNT I1 
ASSAULT VVITH INTENT 3'0 COMMIT A SERIOUS FELONY UPON LAW 

ENFORCEMENT PERSONAL 
Felony, I.C. $1 8-901 ; f 8-909; 18-915 

'mat the Defendant, BLAKE LYLE, on or about the 1 u"" day of January, 2005, in the County 

ofTeton, State of Idaho. did intentionally, unlawfully, and with apparent ability, threaten by word to 

do vioIence upon the person of Teton County Animal Contra1 Officer Robert DeLange by telling 

Temn County Animal Clontrol Officer Robert Dek.afige that if he did not get off of his, ihe 

Defendant's, property rhal the Defenda~t would put a bullet in 'reton County Animal Control Ofleer 

Robert Delange, which created a well-founded few i.n 'I'eton Co1111ty Animal Control Ofiicer Robe17 

DeLange that wch vio1enr.c was imminent, with the intent to commit murder. 

A11 of which is ccn~l-ruy !o the fcrn~, force and effect of the statutes made and provided for in 

such case and against the pszce and dignity of the State of Idriho. 
c. 

Dated this 10 -- ',day of January., 2005. 

Barton J. Birch 
'FETON COUNTS PROSECUTOR 

SM'OKN AND SL'SCNl3E;D TO before me or1 the date indicated 

-) 



MAR. 10. 2008 4: 22PM *@ ""ON NELSON HALL SMITH 

Marvin M. Smith 
ANDERSON NELSON HALL SMITH, P A ,  
490 Memorial Drive 
Post Office Box 5 1630 
Idaho Falls, Idaho 83405-1 630 
Telephone (208) 522-300 1 
Fax (208) 523-7254 
Idaho State Bar No, 2236 
Attorneys for Plaintiffs 

IN THE DISTMCT COURT OF THE S VENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND OR THE COUNTY OF TETON 

. i 
SACK LEE MCLEAN AND WAYNE 

I 

DAWSON, 
I 
I 

I 

Plaintiffs I. 
I 
I 

v. I 
I 

CEEYOVICH FAMILY TRUST AND I 

VASA N, BACI-I FAMILY TRUST, 
I 

I 
1 

Defendants. I 

COME NOW PlaintBs, by and through c 

Case No. CV-01-265 

MEMORANDUM IN SUPPORT OF 
PLAINTIFFS' SECOND MOTION 
FOR SANCTIONS 

~unsel of record, and hereby submit their 

Memorandum in Support of Plaintifls7 Second ~ l t i o n  for Sanctions. 

On page 11 of Bach's Bacb states: 

MEMORANDUM IN SUPPORT OF PLAINTIFFS' SECO D MOTION FOR SANCTIONS - 1 r 

JOHN N. BACH, in all capacities herein, 
AND DONNA DAWSON and MARK 
DOCUMENT with attachments, hereby 
individually and jointly, to disassociate 
M, Smith and Alva A. Harris, from and any 
herein by then1 or any other persons revealed 
ANY SUCH RESPONSES FROM THE 

will be forwarding to both WAYNE 
LD'ONIS, a compIete copy of this 
rn:.king d a a n d  upon each of them, 

themseIves and renounce both Marvin 
further criminal acts or pursuits 

as defendants . . . ALL AND 
D.PLWSONS AND LIPOr\TTS OR HIS 



MAR. 10 .  2 0 0 8  4 :  2 2 P M  w OqON NELSON H A L L  S M I T H  

I 

THE COURT SHOULD SANCTION BACH COMMUNICATING DIRECTLY 
WITH A REPFUZSENTED PARTY AND ORDER PROHIBITRVG BACH 
FROM R W N G  ANY CONTACT PARTy IN THIS 
MATTER OR IN TETON 

RERSONNALY. P.O. BOX 101. Drims, 

Plaintiffs incorporate by reference as if fi ly set forth berein their original Motion for I 

::D 83422. 

Sanctions and the accompanying memorandum d affidavit previously submitted to the 4 

ILU IS v 

Court. The Idaho Supreme Court has held: "We old . . . that apro se attorney may not ! 
conmunicate with the opposing party about the s bject of the representation." Runnold v. t 
Idaho State Bar., 129 Idaho 419,422,925 P.2d 11 8, 1121 (1996). 1 

In this case, there is no question Defend has in the past directly communicated t 
with a represented opposing party (Wayne D~WSC+L and Dr. Liponis) and has or is apparently 

directly communicating again with represented o posing parties (Wayne Dawson and Dr. 4 
Mark Liponis (Teton County Case CV-2001-33)) the ongoing litigation. Therefore, 

Plaintiffs respectfully request that this Coux-t and enter an order prohibiting 

Bath from making any  contact with opposing pd i e s  in fhis litigation. 

DATED fhis f d% ay of March 2008. 

MEMORANDUM IN SUPPORT OF PLAINTIFFS' SBEOb MOTION FOR SANCTIONS - 2 
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CERTrnCATIE? F SERVICE 4 
that I served a true copy the foregoing document upon the 

John N. B ach 
PO Box 101 
Driggs, J.D 83422 

[V] Mailing 
[ ] Hand Delivery 
i: I F =  
[ ] Overnight Mail 

MEMO'RANDUM IN SUPPORT OF PLAINTIFFS' SEC ND MOTION FOR SANCTIONS - 3 I 



- 
JOHFI N. R 4 C H  
ar)nbi, 1 5 2 ~  
P o s t  O f f i c e  Box 1fl1 
D r i g g s ,  I D  8 3 4 2 2  
T e l :  ( 2 0 5 )  3 5 4 - 8 3 0 3  
I n t e r v e n o r - C o m p l a i n a n t  P r o  Se 

SEVEPJTM J U D I C I A L  D ISTRICT  COURT, IDAHO, TETON COUNTY 

JACK LEE McLEAN, T r u s t e e ,  a n d  
WAYNE DAWSON, T r u s t e e ,  

P l a i n t i f f s ,  

v .  

CHEYOVICH FAVfLY  TRUST, a n d  
V A S A  N .  BACH FAMILY TRUST, 

D e f e n d a n t s .  I 
J O H N  M .  BACH, i n d i v i d u a l l y  S 
dba TARGHEE POWDER EMPORIUM, 
LTD. , i 

I n t e r v e n o r - C o m p l a i n a n t ,  

J A C K  LEE McLEAN, TRUSTEE, 
WAYiJE D A W S O N ,  TRUSTEE, DONNA 
D A W S O N ,  ALVA A.  HARRIS, i n d i v i -  
u a l l y  & dba & a s  A l t e r  Ego o f  
SCONA, INC.  , KATHERINE H. MILLER, 
and DOES 1 th rough 30, I n c l u s i v e ,  

CASE NO: C V  ' ! I -265 

INTERVENOR-COMPLAINANT J OH N N . 
BACH'S MOTION TO STRIKEIQUASH 
TWO AFFIDAVITS-SECOND A F F I D A V I T  
.!3y LYNN McLEPM, d a t e d  FEB. 26 ,  
2008 ;  a n d  A F F I D A V I T  O F  PAULA 
EHRLER, d a t e d  FEB 28,  2008, b o t h  
Served by Ma i l ,  March 7, 2008 & Recei- 
ved by M a i l ,  March 10, 2008lAfternoon 

T h i r d  P a r t y  D e f e n d a n t s .  1 
I 

COMES NO& -I!lTEP,VE?lORGCOMPLAI;JAFIT-' AND I N  ALL OTHER CAPACITIES,  

JOHN N .  BACH, who moves  t h i s  H o n o r a b l e  C o u r t  t o  i s s u e  a n  ORDER 

STRIKINGIQUASHING t h e  t w o  a f f i d a v i t s  s e r v e d  o n  M a r c h  7,  2 0 0 8  b y  

M a r v i n  M .  S m i t h ,  o f  h i s  p u r p o r t e d  c l i e n t s ,  s u c h  a f f i d a v i t s  b e i n g :  

1 .  SECOND AFF IDAVIT  OF LYNN McLEAN, d a t e d  F e b r u a r y  26 ,  2 0 0 8 ;  

2.  A F F I D A V I T  OF PAULA EHRLER, d a t e d  F e b r u a r y  28 ,  2 0 0 8 .  

B o t h  AFF IDAVITS  a r e  o b j e c t e d  t o :  

" ? (7 f') < - 1 -  0 it u o i, 3 



A )  THE PURPORTED PLAINTIFFS THAT FIRST F ILED A 
INCOMPLETE AND UNSUPPORTED BY ANY AFFIDAVIT 
MOTION FOR RECONSIDERATION WERE: 

"ESTATE OF JACK L. McLEAN ( & )  
SURVIVING BENEFICIARIES."  

B )  NEITHER PAULA EHRLER NOR LYNN McLEAN ARE NOR 
E V E R  WERE THE PERSONAL REPRESENTAIVE OF ANY PROBATE 
ESTATE OF JACK LEE McLEAN, NOR BY REASON OF I C  1 5 - 3 -  
108 ,  D I D  EITHER OF THEM EVERECOOME SUCCESSORS TO 
ANY CLAIMS SURVIVING JACK McLEAN NOR H I S  ESTATE, AS 
THE LATTER I S  NOW PRECLUDED TO BE PROBATED, THEREFORE 
THEY ARE NEITHER "SURVIVING BENEFICIARIES."  

C )  N O R  HAVE EITHER OF THEM, MOVED TO INTERVENE O R  B E  
A D D E D  A S  SUCCESSOR TRUSTEES OF ANY TRUST OF/FOR JACK 
LEE McLEAN. SMIFHmS CITED RULES 2 5 ( a ) - 2 5 ( e )  ARE INAPPLICABLt 

D) NEITHER PAUiA EHRLER N O R  LYNN McLEAN HAVE ANY CAPACITY, 
STANDING O R  RIGHT TO EITHER INTERVENE, HAVE ANY CHANGE 
OF CAPTION ORDERED/IMPLEMENTED HEREIN, AND, 

E )  MOST SIGNIFICANTLY, BASED UPON THEIR UTTERLY SPECIOUS, 
SHAM, FRIVOLOUS AND WITHOUT MERIT EFFORTS HEREIN, 
THEY HAVE F I L E D  NO MOTION FOR RECONSIDERATION AND 
FURTHER HAVE NOT F ILED ANY TIMELY NOTICE OF APPEAL, 
WITH ALL TIME L I M I T S  AND PERIODS HAVING EXPIRED. THIS 
COURT I S  WITHOUT JURISDICTION TO ISSUE ANY OTHER ORDERS 
OTHER THAN STRIKING/QUASHING THEIR SHAM MOTION OFFERED 
FOR RECONSIDERATION AND ALSO ANY OFFERED NOTICE OF 
APPEAL I N  THE NAMES OF EITHER: "ESTATE OF JACK LEE 
McLEAN a n d / o r  SURVIVING BENEFICIARIES."  a n d  ALSO STRIK- 
ING, QUASHING AND DISMISSING WITH PREJUDICE THAT NOTICE 
OF APPEAL, d a t e d  O c t .  17 ,  2007  f i l e d  h e r e i n .  

F )  FURTHER, e v e n  if PAULA EHRLER AND LYNN McLEAN HAD 
COMPLIED WITH AND OVERCOME ALL THE FOREGOING, A)  
THROUGH E) FAILURES AND OBGECTIONS OF STANDING, JURIS-  
DICTION , ETC. y THEY ARECOMPOUNDINGLY AND AGGRAVATINGLY 
LATE, DILATORY AND UNTIW'Y  I N  PRESENTING ALL OF THEIR 
AFFIDAVITS, AND THAT OF WAYNE DAMSONS'. ESPECIALLY: 

1 )  T h e y n e v e r  o b t a i n e d  a n y  o r d e r s  a l l o w i n g  t h e i r  a f f i -  
d a v i t s ,  i n c l u d i n g  t h e  c u r r e n t  o n e s t o  b e  f i l e d .  

2 )  A t  t h e  Feb.  1 4 ,  2008  h e a r i n g ,  no  m o t i o n  e v e n  
v e r b a l 1 y . w a s  p r e s e n t e d ,  w h i c h  w o u l d  h a v e  e v o k e d  
i n t e r v e n o r - c o m p l a i  n a n t ' s  o b j e c t i o n s  a n d  o p p o s i t i o n ,  
a n d  no  o r d e r  i s s u e d  a l l o w i n g  s u c h  c u r r e n t  a f f i d a v i t s  
b e i n g  f i l e d .  

3 )  T h e i r  p u r p o r t e d  c o u n s e l ,  M a r v i n  M.  S m i t h ,  was a l l o w e c  
b y  t h e  c o u r t ,  1 3  d a y s  t o  r e s p o n d  t o  I n t e r v e n o r -  
C o m p l a i n a n t  JOHN N. BACH1s t w o  EXHIBITS 1  and 2 
o f f e r e d  a n d  now r e c e i v e d  d u r i n g  s a i d  o r a l  a r g u m e n t s  
o n  Feb.  1 4 ,  2007.  S u c h  1 3  d a y s  e x p i r e d ,  Feb .  27 ,  
2008  a n d  D a w s o n ' s  SECOND AFFIDAVIT t h e r e a f t e r  a n d  
t h e  c u r r e n t  t w o  A f f i d a v i t s  R r e , n o t  p r e s e n t e d  w i t h  

'-I ' I 1 1) 0 IJ 0 .J .. - 2 -  



v a l i d l y / t i m e l y  p r e s e n t e d  mo t ion  f o r  o r d e r  t o  
a l l o w  them o r  any o f  such  t h r e e  a f f i d a v i t s  t o  
be  f i l e d / a l l c w e d  due t o  Marvin  S m i t h ' s  e x c u s a b l e  
n e g l e c t ,  i n a d v e r t e n c e ,  o v e r s i g h t  o r  e r r o r .  
N O R  C O U L D  SUCH MOTION B E  VALIDLY N O R  P R O P E R L Y  
M A D E  N O W .  

4 )  Both c u r r e n t  a f f i d a v i t s  by E h r l e r  and  McLean 
a r e  a g a i n  d e v o i d ,  e v a s i v e ,  i g n o r i n g  and nonp re -  
s e n t i n g  o f  any r e l e v a n t ,  a d m i s s i b l e  f a c t s  o r  
showing  o f  p e r c i p i e n t s  e v e n t s ,  e t c . ,  t h a t  b e a r  
i n  any  f a s h i o n ,  r e s p e c t  o r  d e g r e e ,  w h a t s o e v e r ,  
t o  show l e t  a l o n e  be  s u f f i c i e n t  i n  s h o w i n g ,  
any e x c u s a b l e  n e g l e c t  by Alva H a r r i s .  

5 )  Both c u r r e n t  a f f i d a v i t s ,  a d d i t i o n a l l y  a r e  61'Car 
f u r t h e r  e v i d e n c e  o f  t h e  d e l i b e r a t e  f r a u d ,  d e c e i t .  
and c o n t e m p t u o u s  e v a s i o n s  o f  Marv in  S m i t h ,  Alva 
H a r r i s  and  t h e  McLean d s u g h e r s  and Wayne Dawson, 
t o  e x t o r t  and d e s t r o y  t h e  VALID A N D  APPLICABLE 
QUIET TITLE JUDGMENTS i n  t h i s  a c t i o n  and C V  01 -33  
A L O N G  WITH THE P E R M A N E N T  INJUNCTIONS PARAGRAPHS 
THEREIN. 

6 )  Both c u r r e n t  a f f i d a v i t s ,  a l o n g  w i t h  DAWSON'S 
SECOND AFFIDAVIT f a c i a l l y  r e v e a l  t h a t  whoever  
may have c a l l e d  them was a  snopp  and i n f o r m e r  
o f  wha t  w e n t  on i n  e a c h  o f  s a i d  a c t i o n s ,  C V  01-265  
and 0 1 - 3 3 ,  and we re  f u r t h e r  c o n s p i r a t o r s ,  t h e i r  
a g e n t s  and j o i n t  a c t o r s  w i t h  them t o  con t i nueL lex t end  
t h e  F e d e r a l  and I d a h o  R a c k e t e e r i n g  A c t s  v i o l a t i o n s  
which J!JDGE JON SHINDIRLING found  and s e t  f o r t h  i n  
h i s  JOINT CASES' M E M O R A N D U M  OPINION A N D  ORDERS, 
f i l e d  S e p t  1 1 ,  2007.  

7 )  N e i t h e r  s a i d  c u r r e n t  a f f i d a v i t s  n o r  any  f i l e d  
h e r e i n  by DAWSON o r  Lynn McLean p r e v i o u s l y  have  
any  r e l e v a n c y ,  a d m i s s i b i l i t y  n o r  e v i d e ~ t i a r y  m e r i t ,  
l e t  a l o n g  p r e s e n t a t i o n  o f  f a c t s  t h a t  show any  
i n f e r e n c e ,  l e t  a l o n e  s c i n t i l l a t i o n ,  o t h e r  t h a n  
u t t e r  i n c o m p l e t e n e s s  and g u e s s w o r k / s p e c u l a t i o n s ,  
t h a t  j u s t i f y  any  c o n s i d e r a t i o n  o f  s u c h  mo t ion  f o r  
r e c o n s i d a r a t i o n  o r  t o  s e t  a s i d d .  

JOHN N .  B A C H  r e f e r s  t o  a n d i n c o r p o r a t e s  h e r e i n  a l l  h i s  o b j e c t -  

i o n s ,  o p p o s i t i o n  and m o t i o n s  t o  s t r i k e ;  e t c . ,  f i l e d  O c t .  25 ,  2007 

t o  d a t e  h e r e o f .  T h i s  document  i s  f u r t h e r  o f f e r e d  i n  s u p p o r t  o f  a l l  

JOHN N .  BACH's m o t i o n s  f o r  s a n c t i o n s , m d i n g  h o l d i n g  Alva H a r r i s ,  

Marv in  Smi th  and t h e i r  p u r p o r t e d  c u r  

D A T E D :  March 1 0 ,  2008 
C e r t i f i c a t e  of Service by Fax & Mail 
I  c e r t i f v  t ha t  on Mar. 10, 2008 I  did fax 
a  copy 2 this motion dociment, t o  JUDGE DARREN 
of the same to  Marvin Smith #51630, I.F. ID 8340 
Shelley,  ID 83279, - 3 -  air! 



' 8 w m  MAR. 12. 2008 4:51PM A RSON NELSON H A L L  SMITH ... 6 0 1  N0.502 P. 1 . . 
='lilum= 

Marvin M. Smith 
ANDERSON NELSON HALL SMTTI-I, P.A. 
490 Memorial Drive 
Post Office Box 5 1 630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (205) 523-7254 
Idaho State Bar No. 2236 
AlTorneys for Plaintiffs 

IN T B  DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF TEE STATE O;F IDAHO, IN AND FOR THE? C O W  OF TETON 

JACK LEE MCLEAN AND WAYNE 
I 

I 
DAWSON, I 

I 

Plaintiffs I 
I 
I 

v. I 
I 

CHEYOVTC1.I FAMJLY TRUST AND I 

VASA N. BAC1-X FAMILY TRUST, 
I 

I 
I 

Defendants. I 

Case No. CV-0 1-265 

PLAINTIFFS' RESPONSE TO 
BACH'S MOTION TO 
STRIKEIQUASB SECOND 
AFFLDAVIT OF LYNN MCLEAN 
AND AFFIDAVIT OF PAULA 
EHRLER 

COME NOW Plaintiffs, by and through undersigned counsel, and hereby submit 

their response to Bach's Motion to of Plaintiffs' pending inotions. 

BACH'S MOTION TO STR1[KE/QUASH SEC 1YI) Al?FIDAVTT OF LYNN MCLEAN 
AND ,AFRlDAVIT OF PAULA E m E R  MuS e BE DENIED, 

notice argument per 1.RC.P. 77(d), Bach it was unclear exactly when Dawson, Lynn 

McLean, and Paula Elder received of the Septen~ber 1 I., 2007 Order and 

At the hearing ofthis matter on February 

RESPONSE TO BACN'S MOTION TO STRIKE SECO AFFIDAVIT OF LYNN MCLEAN AND 
AFFIDAVIT OF PAULA EHRLER - 

14,2008, and in response to Plaintiffs' 
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Judgment Quieting Title in this matter. Wayne D wson, Lyim McLean, and Paula Elnxler 

have submitted affidavits after said hearing to ma e perfectly clear to the Court that they did i 
not receive actual notice of the Order and Quieti Title Judgment until October 10 

(Dawso~.), Octoberl2 (McLean), and October 9 2007. Therefore, the affidavits 

any purported attempt to strike the Second of Wayne Dawson. 

#A 
DATED this 1% day of March, 2008 

'HALL SMITH, P.A. 

have merit, contrary to Bacll's assertions, and aff 

McLean, and Ehrler received any type of notice 

Judgment entered in this matter. 

CONCLU!SION 

Based upon the foregoing Plaintiffs 

Motion to StrikdQuash Second Affidavit of Lynn 

RESPONSE TO BACH'S MOTION TO STRIKE SECO AFFIDAVIT OF LYNN MCLEAN AND 
AFFIDAVIT OF PAULA EHRLER - 2 

.rmatively evidence when Dawson, 

about the Order a~d Quieting Title 

respe~:tfUlly request that this Court deny Bach's 

&Lean, Affidavit of Paula Ehrler, and 
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CERTIFICATE ( IF SERVICE 

1 hereby ce 'fy tha rJ%- the foregoing document upon the 
following this [ ay of delivery, inailing with the necessary 
postage affixed thereto, facsimile, 

John N. Bach 
PO Box 101 
Driggs, ID 83422 

[V] Mailing 
[ 1 Hand Delivery 
[ ] Fax 
[ ] Overnight Mail 

h&R INM. S~~ r 
L:WMS\7060.1 Bach v McLem, Liponis\Rcsponse.Morion.Suik AffidwiLs.Ol.265.wpd .i 

RESPONSE TO EACH'S MOTION TO STRLKE SECO AFFJDAVIT 01; LYNP MCLEAN AND 
AFFIDAVIT OF P A U U  EBRLGR - 3 t 



JOHN N. R.4C.H ~ J E :  A&%\---- 
4flCIN, 1 5 2 E  TC[C)I..J GO. \? Uik>.:Fili;'T CO:!FI'T 

P o s t  O f f i c e  Box 101  
D r i g g s ,  I D  83422  
T e l :  ( 205 )  354-8303 
I n t e r v e n o r - C o m p l a i n a n t  P r o  Se 
S p e c i a l l y  A p p e a r i n g ,  C o n t e s t i n q  A l l  A s p e c t s  o f  J u r i s d i c t i o n  

SEVENTH JUDICIAL  DISTRICT COURT, IDAHO, TETON COUNTY 

JACK LEE McLEAN, T r u s t e e ,  a n d  
WAYNE DAMSON, T r u s t e e ,  

P l a i n t i f f s ,  

C H E Y O V I C H  F AN1 LY TRUST, a n d  
VASA N. BACH FAMILY TRUST, 

D e f e n d a n t s .  

JOHN N. BACH, i n d i v i d u a l l y  8 
d b a  TARGHEE POWDER EMPORIUM, 
LTD. , 

I n t e r v e n o r - C o m p l a i n a n t ,  

J A C K  LEE McLEAN, TRUSTEE, 
WAYNE DAWSOM, TRUSTEE, DONNA 
D A M S O N ,  A L V A  A .  HARRIS, i n d i v i -  
u a l l v  d dba & a s  Alter Eqo o f  

C A S E  NO:  C V  d i - 2 6 5  

INTERVENOR-COMPLAINANT JOHN 
N. BACH'S SPECIAL APPEARANCE 
RE: OBJECTIONS TO ASSERTED JIIR' 
ISDICTION RE SUBJECT MATTER AND 
LACK OF PERSONAL JURISDICTION 
OVER JOHN N. BACH TO CONSIDER 
PURPORTED P L A I N T I F F S 1  (WITHOUT 
STANDING C R  CAPCITY) SECOND 
MOTIOh FOR SANCTIONS a n d  n f f ~ r e d  
MEMORANDUM i n  SUPPORT OF PLAIN- 
T I F F S '  SECOND MOTION FOR SANCTIONS 

a n d  
JOHN N. BACH's MOTION TO STRIKE 
BOTH SAID SECONL MOTION FOR SANC- 
TIONS a n d  O f f e r e d  MEMORANDUM. 
( IRCP,  R u l e s  1 2 ( b )  ( 1 ) - ( 8 )  & 5 4 ( b )  (; 

A HEARING I S  REQUESTED TO BE SET 
WITHIN NEXT 7 DAYS; JOHN N. BACH 
CONSENTS SUCH HEARING COULD B E  
I N  B l a c k f o o t ,  ID . ,  B ingham C o u n t y  " * COURTHOUSE * * * * 

SCONB, INC., KATHERINE W: MILLER, 
and DOES 1  through 30, I n c l u s i v e ,  

T h i r d  Party Defendants.  I 
NOTICE I S  HEREBY GIVEN, t h a t  INTERVENOR-COMPLAINANT, 

JOHN N. BACH, does & p p e a r  h e r e i n  s p e c i a l l y ,  c o n t e s t i n g  and  o b -  

j e c t i n g  t o  a l l  a s p e c t s  o f  j u r i s i d i c t i o t i ,  i n  r e m  a n d  i n  p e r s o n s m ,  
.- 

m a k i n g  t h e  a f o r e s t a t e d / d e s i g n a t e d  o h j e c t i o ~ s  a n d  m o t i o n  t o  s t r i k e  

q u a s h  p u r p o r t e d  " P l a i n t i f f s '  Second  M o t i o n  F o r  S a n c t i o n s  an6  

o f f e r e d  Memorandum ( o f f e r e d  i n  ' u p n o r +  t h e r e o ,  i n c o r p o r a t i n g  

h e r e i r !  and t h r o u g h c u t ,  i n f r a ,  t h e  f o r e g o i n g  t i t l e d  ob 'ac-$j ,ons, 
dtl ti t i  a 

JNBACH's Obj/Mtn t o  S t r i k e  D l t s '  2nd Mtn f o r  Sanctn P. 1.- 



motion t o  % t r i k e ,  e t c . ,  wi th  s t a t e d  IRCP, R u l e s ,  under  

t h e  CASE N O .  C V  01-265 c a p t i o n ,  s u p r a .  

I .  L A C K  O F  SUBJECT MATTER JURISDICTION. SAID SECOND MOTION; 

A .  F a i l s  t o  show t h i s  Cour t  has any j u r i s d i c t i o n  wha t soeve r  

and pb.r Rule 5 4 ( b ) ( 2 )  whfch s t a t e s  e x p l i c i t l y  t h i s  

Cour t  has no j u r i s d i c t i o n  o v e r  such motion a s  an Appeal 

has  been f i l e d .  Plus the Idaho Supreme Cour t  has  on ly  l im- 

i t e d l y  a l lowed  t h i s  c o u r t  s o l e l y  j u r i s d i c t i o n  t o  h e a r  

p u r p o r t e d  " P l a i n t i f f s '  MOTION F O R  RECONSIDERATION, f i l e d  

w i t h o u t  any 14 days a f f i d a v i t  f i l e d  from and a f t e r  Oct .  

B .  No o r d e r  has  even i s s u e d  r e c o g n i z i n g  Marvin M .  Smith 

has t h e  p r o p e r l y  employed l e g a l  counse l  f o r  wha teve r  

p l a i n t i f f s  he might  be found a s  r e p r e s e n t i n g  h e r e i n .  

C .  The s t a n d i n g  appea rance  by p d ~ p o t t e d  p l a i n t i f f s  a r e :  

" E s t a t e  c f  . lack Lee McLean, S u r v i v i n g  B e n e i f i c i e s  and 
W A Y N E  DAWSON, T r u s t e e .  " 

The f i r s t  two p u r p o r t e d  p l a i n t i f f s  do n o t  e x i s t  n o r  
c o u l d  t h e y  and such e n t i t i e s  a r e  f r a u d u l e n t l y  non- 
e x i s t i n g ,  w i t h o u t  S t a n d i n g  o r  c a p a c i t i e s  t o  have any 
c l a i m  a s  s u r v i v i n g  t h e  d e a t h  of  J a c k  HcLean; i n  f a c t ,  
no c l a i m s  s u r v i v e d  h i s  demise t o  any of  h i s  p u r p o r t e d  
d a u g h t e r s  ' 

N A Y N E  DAWSON has  f i l e d  no motion wi th  s u p p o r t i n g  a f f i d z v i t  
memorandum and s e t  no d a t e  f o r  h e a r i n g  of having Marvin 
Y ,  S n i t h  be o r d e r e d  t o  a p p e a r  a s  h i s  counse l  h e r e i n ,  a l l  
a s  r e q u i r e d  p e r  I .C.  3 - 2 0 3 ( 2 ) ,  e t c .  

D ,  The . 6 f f e r e d  M E M O R A N D U M  IN SUPPORT T H E R E O F ,  ! ? ' p a g e s ,  

o n l y  c i t e s  t h e  fr ivously n o n r e l e v a n t  and nonappl i c a b l e  

d e c i s i o n  of  Runsvold v .  Idaho S t a t e  Bar ,  129 Idaho 419,  

d e l i b e r a t e l y  d e c e i t f u l l y  m i s c i t i n g  t h e  r e l e v a n t  page 420,  

t h e r e o f ,  where in  J .  S i l a k ,  r e s t r i c t s  such d e c i s i o n  t o  

t n  appea l  from t h e  Idaho S t a t e  Bar d i s c i p l f n e  c o u r t ,  t o  
{'- c, ' 1 t > !.-- 

JNBACH's Ojbn/Mtn to Str ike P l t s '  2nd M t n  for  Sanctn P .  2. LJ 0 %.:: 



t h e  Idaho Supreme C o u r t ,  t o  d e t e r m i n e  i f  a  p r i v a t e  

repr imand i s s u e d  by t h e  s t a t e  b a r  c o u r t  was improper  - - - -  

o r  o v e r k i ' l l ,  a s s e s s e d  s o l e l y  a g a i n s t  a  l i c e n s e d  Idaho 

a t t o r n e y  who made r e p e a t e d , ! p e r s o n a l  c o n t a c t s ,  n o t  l e t t e r  - 

w r i t i n g s  t o  h i s  then  e s t r a n g e d  w i f e ,  l a t t e r  r e p r e s e n t e d  

by h e r  own s e l e c t e d  c o u n s e l .  There  i s  no a p p l i c a t i o n  

wha t soeve r  of s a i d  d e c i s i o n  t o  nor upon JOHN N .  B A C H  

h e r e i n ,  who i s  n e i t h e r  l i c e n s e d  a s  an Idaho A t t o r n e y ,  

no r  any where e l s e ,  b u t ,  a p p e a r s  h e r e i n ,  p r o  s e  a s  a  

l a y  person  and p r i v a t e  c i t i z e n  p r o p e r t y  owner,  having 

o b t a i n e d  a  QUIETING TITLE JUGGMENT, e t c . ,  which i n c l u d e s  

a  l i a b i l i t y  judgment a g a i n s t  a l l  t h i r d  p a r t y  d e f e n d a n t s  

and t h e  i n i t i a l  p l a i n t i f f s  f o r  f r a u d  and v i o l a t i o n  of 

both  t h e  Fede ra l  RICO A c t ,  18  U.S.C. 1 9 6 1 ,  e t c . ,  and 

t h e  Idaho R a c k e t e e r i n g  Ac t ,  whereby among t h e  many 

und i spu ted  f a c t  e v i d e n t i a r y  b a s i s  and a c t i o n s / o r d e r s  

o f  JUDGE JON L .  SHINDIRLING, o r d e r e d  a l l  t h e  i n i t i a l  

p l a i n t i f f s '  r i g h t s ,  t i t l e ,  i n t e r e s t s ,  e t c . ,  and t h a t  

of  t h e  t h i r d  p a r t y  deSendsn t s  i n  i n t e r v e n t i o n  r i g h t s  

t i t l e s ,  i n t e r e s t s ,  c l a i m s  t o  t h r e e  ( 3 )  p a r c e l s  of r e a l t y ,  

f o r f e i t e d ,  reconveyed,  r e t u r n e d  and r e a f f i r m e d  a s  s o l e l y  

be long ing  t o  JOHN N .  B A C H .  

D .  Pe r  t h e  g i b b e r i s h  s t a t e m e n t s  o f  both  s a i d  SECOND MOTION 

and o f f e r e d  M E M O R A N D U M ,  p u r p o r t e d  p l a i n t i f f s '  c o u n s e l ,  

Marvin M .  Smith r e v e a l s  f u r t h e r  h i s  s p e c i o u s  and u t t e r l y  

w i t h o u t  m e r i t  s t a t e m e n t s  t h a t :  

1 .  His motion a p p l i e s  t o  Teton C V  01-33 b u t ,  t h i s  

Cour t ,  Judge Darren B .  Simpson has been and i s  

d i s q u a l i f i e d  t h e r e i n ,  has  no j u r i s d i ~ t i o n ~ a t  a l l .  
8 -  '7 ,-t , , *, 
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2 .  The a f f i d a v i t s  p r e p a r e d ,  d r a f t e d  a n d  p r e s e n t e d  

h e r e i n  b y  M a r v i n  M.  S m i t h ,  s i g n e d  u n d e r  p e n a l t y  

o f  p e ' r j u r y  b y  WAYNE DAWSON ( 2  s u c h  a f f i d a v i t s ) ' :  

b y  L y n n  McLean ( 2  s u c h  d o c u m e n t s  b y  h e r )  a n d  a  

s i n g l e  a f f i d a v i t  b y  P a u l a  e h r l e r ,  h a v e  b e e n  c l e a r l y  

shown t o  b e  p e r j u r i o u s ,  r e p l e t e d  w i t h  f a l s e  and  

d e c e i t f u l  l y  s t a t e d  m a t e r i a l s  f a c t s ,  w h i c h  f a c t s  and  

e v e n t s  d i d  n o t  o c c u r ;  a I $ ' s u c h  a f f i d a v i t s  a r e  s u b o r -  

n e d  b y  p e r j u r y  o c c a s s i o n e d  b y  M a r v i i n  S m i t h ,  f a l s e  

d o c u m e n t s  a n d  e x h i b i t s  f i l e d  h e r e i n ,  c o n s t i t u t i n g  

i n t e r s t a t e  c r i m i n a l  o f f e n s e s  n o t  j u s t  o f  w i r e / e - m a i l ,  

i n t e r n e t  a n d  m a i l  f r a u d ,  b u t  c r i m i n a l  o b s t r u c t i o n  

o f  j u s t i c e ,  e t c . ,  a l l  a s  p o i n t e d  o u t ,  a n a l y z e d  and  

p r o v e n  b y  JOHN N. BACH's f i l e d  m o t i o n s  a n d  memo b r i -  

f i l e d  h e r e i n .  ( P l a i n t i f f s  & Smith have no a t to rney  c l i e n t  p r i v -  
s e w n -  

3 .  A l l  o f  s a i d  M a r v i n  S m i t h ' s  f i l i n g s ,  e s p e c i a l l y t h e  

t w o  m o t i o n s  f o r  some s o r t  o f  s a n c t i o n s  a g a i n s t  JOHN 

BACH, r e v e a l ,  e s t a b l i s h  and  p r o v e  as  b o t h  u n d e n i a l -  

a b l e  f a c t s  a n d  c o n c l u s i o n s  o f  l a w ,  t h a t  M a r v i n  S m i t h  

a l o n g  w i t h  a l l  h i s  p u r p o r t e d  p l a i n t i f f s  a n d  s t i l l  

p r e s e n t  t h i r d  p a r t y  i n  i n t e r v e n t i o n  d e f e n d a n t s  a n d  

t h e i r  c o u n s e l ,  A l v a  A. H a r r i s ,  h a v e  j o i n e d ,  become 

c o m p l i c i  t o r s ,  i n d i v i d u a l s  j o i n t l y  a i d i n g ,  p a r t i t i -  

p a t i n g ,  a b e t t i n g  a n d  c o u n s e l i n g  a l l  a n d  e a c h  o t h e r  

i n  f u r t h e r  o f  b o t h  c c n + C n U i ' t 4 g / e x t e n d i n g  t h e  C o u r t ' s  

e a r l i e r  f i n d i n g s  o f  t h e i r  v i o l a t i e n s  o f  t h e  F e d e r a l  

R I C C  ACT AND I d a h o  s t a t u t e  18 -7804  and  1 8 - 7 8 0 5 ,  e t  s e q  

T I .  THIS COURT CANNOT ALLOW, SANCTION, CONDONE NOR APPROVE, LET 
ALONE BECOME SUCH A  SEPARATE JOINT VIOLATIOR OF BOTH THE 
FEDERAL R I C O  ACT A N D  IDAHO'S RACKETEERING STATUTE. 

9 ? m, ,-. ' 
JNBACH's Obj/Pltn t o  S t r i k e  P l t s '  2nd Mtn fo r  Sanctn P. 4. -- ~IVUOJS 



Ball i n  Oakz , a  high LDS p r i e s t h o l d e r ,  adv i so r ,  Apos t le ,  former Supreme 

C o u r t  J u s t i c e  o f  U t a h ,  f o r m e r  P r e s i d e n t  o f  t h e  J < m e r i c a n  B a r  A s s o c -  

i a t i o n ,  i s  t h e  m a i n  s p o k e s m a n ,  e s p o u s e r  a n d  a d v o c a t e  o f  L D S  n r i e s t -  

h o l d e r s  e l e v a t e d  s t a t u r e ;  h e  h a s  b e e n  r e p e a t e d l y  q u o t e d  i n  s e v e r a l  

c h u r c h  p u b l i c a t i o n s , t h e  p u b l i c  TV. s e r i e s ,  "THE MORMONS1' ?.nd i n  p u b l i c ,  

p r i v a t e  r e p o r t e d  i n t e r v 4 . e ~ ~  i n  a l l  m e d i a  d i m e n s i o n s ,  t h a t :  

"A man ( s u c h  a s  a n  LDS p r i e s t h o l d e r )  o r d a i n e d  o f  God,  c a n n o t  

a n d  m u s t  n o t  b e  c r i t i c i z e d ,  d e g r a d e d  o r  a t t a c k e d  f o r  w h a t  h e  h a s  

d o n e  o r  s a i d  t h a t  i s  w r o n g ,  e v e n  i f  t h e  c r i , t i c i s m s ,  e t c . ,  a r e  t r u e  

a n d  a c c u r a t e . " ( O n l y  LDS men c a n  become p r i e s t h o l d e r s  8 t o  h o l d  T e m p l e  
r e c o m m e n d s . )  

T h i s  s p e c i a l  a d v o c a t e d  s t a t u r e  a p p l i e s  t o  a l l  LDS ATTORNEYS 

who s o  f a r  h a v e  b e e n  g i v e n  f a v o r a b l y  b i a s e d  a n d  p r e j u d i c i a l l y  

b e n e f i t t i n g  t r e a t m e n t  by LDS JUDGES o f  E a s t e r n  I d a h o .  JOHN N .  B A C H  

h a s  c o n s i s t e n t l y  o b j e c t e d  t o  a n y  v i o l a t i o n  o f  h i s  F i r s t  A m e n d m e n t - a l l  

o f  them-  a n d  h i s  FOURTEENTH AMENDMENT RIGHTS, e s p e c i a l l y  a s  v i o l a t e d  

by A l v a  A .  H a r r i s  a n d  M a r v i n  M .  S m i t h  h e r e i n .  

J u d g e  JON L .  SHINDIRLING, r e f u s e d  t o  a d h e r e  t o  o r  r e c o g n i z e  

a n y  s u c h  s p e c i a l  u n c o n s t i t u t i o n a l  p r i v i l e g e d  s t a t u r e  o f  A l v a  H a r r i s  

a n d  I b e l i e v e  he w o u l d  n o t  p u r s u e  o r  a l l o w  s u c h  b i a s e d l y  u n c o n s t i t u -  

t i o n a l  p r o t e c t i o n i s m  o f  M a r v i n  M .  S m i t h ' s  c o n d u c t  a n d  c r i m i n a l  a c t -  

t i o n s  h e r e i n .  (Mr.  S m i t h  s h o u l d  know s u c h  a s  a  f o r m e r  I d a h o  J u d g e . )  

What i s  m o s t  r e l e v a n t ,  i s  M a r v i n  S m i t h ' s  s a i d  a c t i o n s ,  s t a t e -  

m e n t s  a n d  now a t t e m p t s  t o  u n c o n s t i t u t i o n a l l y  a n d  i l l e g a l l y  m u z z l e  

a n d / o r  e v i s c e r a t e  JOHN N .  B A C H ' s  c o n s t i t u t i o n a l  r i g h t s ,  i s  t h e  f a i l -  

u r e  a n d  e v a s i o n  o f  t h i s  c u r r e n t  C o u r t  t o  r e c o g n i z e ,  a n d  t a k e  immed- 

i a t e  a m e l i o r a t i v e  a c t i o n s ,  t h a t  M a r v i n  S m i t h ,  A l v a  H a r r i s  a n d  a l l  

t h e i r  c l i e n t s  h e r e i n  p l u s  o t h e r s  f o u n d  a c t i n g  i n  c o n s p i r a c y / c o n c e r t  

j o i n t l y  w i t h  t hem a r e  " p e r s c n s - " ,  a s s o c i a t i n g  s t i l l  a c t i n g  v i a  a  

" e n t e r p r i s e "  ( a n y  u n i o n  o r  g r o u p  o f  i n d i v i d u a l s  a s s o c i a t e d  i n  f a c t  
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a1 t h o u g h  n o t  a  l e g a l  e n t i t y ) ,  s t i l l  p u r s u i n g / f u n c t 6 6 n i n g  v i a  a  

" p a t t e r n  o f  r a c k e t e e r i n g  a c t i v i t y "  e s p e c i a l l y  u n l a w f u l l y  p u r s u i n g /  

p r o c e e d i n g  and  c o n t i n u a 1 1 y / u n c e a s i n g 1 y  geypetratirig:'racketeering 

a c t i v i t i e s "  a g a i n s t  JOHN N. BACH, e v e n  t o  t h i s  d a t e ,  as  p r o s c r i b ,  

ed  by 1 8  U.S.C. 1 9 6 1 ! 1 ) ( A ) ,  ( B ) ,  (C); ( 2 ) , ( 3 ) , ( 4 ) ,  ( 5 ) , ( 6 ) ,  3 s p -  

e c i a l l y  a l l  a t t e m p t s  a n d  t h r e a t s ,  d e s p i t e  t h e  d i s c h a r g e  o f  a l l  

p u r p o r t e d  c l a i m s , t o  c o l l e c t  o n  i l l e g a l / u n l a w f u l  d e b t s  d i s c h a r g e d  

i n  JOHN N. BACH's b a n k r u p t c y ,  are g r a n d  t h e f t , p k u s  e m b e z z l e m e n t  

( t h e  g r a n d  t h e f t  o f  JOHN BACH's $15 ,000  f r o m  h i s  a g e n c y  t r u s t  

a c c o u n t ) ,  b y  m a i l  f r a u d ,  b y  w i r e  f r a u d ,  b y  o b s t r u c t i n  o f  j u s t i c e  

( t h i s  v i o l a t i o n  r e p e a f e d - -  d e s p i t e  t h e  VOIDING OF ALL DEEDS 

t r a n s f e r s  b y  p l a i n t i f f - i n  v i i b l a t i o n s  o f  t h e  a u t o m a t i c  s t a y  o r d e r  

o f  JOHN BACH's C h a p t e r  1 3  b a n k t r u p t c y ) ;  o b k t r u c t i o n  o f  C r i m i n a l  

i n v e s t i g a t i o n s ,  o f  S ta te  a n d  l o c a l  I d a h o  l a w  e n f o r c m e n t ,  o f  a r a o n  

o f  dOHN BACH's a l m o s t  completed l o d g e  a n d  b z r n  b u i I d i n g s / s t r u c t u r e s ;  

i n t e r f e r e n c e  w i t h  commerce,  e x t o r t i o n s ,  t h r e a t s  o f  yu rde r ing  JOHN N. 

BACH and  h i s  w i f e ,  CINDY L. BACH, 

1 8  U.S.C. s e c  1 9 6 1 ( 2 )  d e f i n e s  " u n l a w f u l  d e b t "  a s  a  " d e b t .  . 
i n c u r r e d  i n  v i o l a t i o n  o f  t h e  l a w  o f  h e  U n i t e d  S t a t e s ,  a  
S t a t e  o f  F e d e r a l  l a w  i n  w h o l e  o r  i n  p a r t  a s  t o  p r i n c i p a l  
o r  i n t e r e s t .  . . i n c u r r e d  i n  c o n n e c t i a n  w i t h  t h e  b u s i n e s s  o f  
l e n d i n g  money. . "  
T h i s  C o u r t  h a s  b e e n  c i t e d  t o  t w o  m a j o r  c o n t r o l l i n g / a p p l i c a b l e  

c a s e s ,  t o  w i t :  Mannos v .  Moss i 4 3  I d a h o  927 ,  9 3 5 - 3 6 ;  a n d  L i v i n g  

D e s i g n s  I n c .  v.  E. I D u p o n t  D e M e m o u r s ' ( 9 t h  C i r .  2005 )  43T F .3d  353,  

l a t t e r  c a s e  w h e r e i n  d e f e ~ s e  i n s u r a n c e  c o u n s e l  a n d  t h e i r  r e t a i n e d  

f o r e n s i c  e x p e r t s ,  who f o l l o w e d  p a t t e r n  o f  p e r j u r y  t e s t  r e s u l t s ,  p e r -  

G u r i o u s  t e s t i m o n y  d u r i n g  d e p o s i t i o n s ,  s o  d i r e c t e d  b y  t h e  r e t a i n i n g  

d e f e n s e  c o u n s e l ,  i n s u r a n c e  a g e n t s ,  w e r e  c o n s p i r a t o r s  p e r p e t r a t i n g  

as  an " e n t e r p r i s e "  a  p a t t e r n  o f  r a c k e t e e r i n g  a c t i v i t y "  a g a i n s t  

cj 
9 \ ;., 
u tJ tl .i. 

JOHN N. BACH. I.C. 18-7804 and 18-7804. a re  pa t te rned  a f t e r  t h e  f e d e r a l  act, and 
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Mannos, sup ra ,  and Living Designs,  I nc . ,  sup ra ,  c i t e d  and a p p l i e d ;  

-U .S .  v .  T u r k e t t e  ( M a s s ,  1 9 8 1 )  1 0 1  S . C t .  2 5 2 4 ,  4 5 2  U.S .  5 7 6 ,  

6 9  L .Ed2d 2 4 6 ,  on r emand  6 5 6  F . 2 d  5 . ,  h o l d s  t h a t  1 9 6 1 - 6 2 ,  makes  

a , n y e n e a - j - i a b l e z F a $  p a r t i c i p a t i o n  d r  a s s o c i a t i a n  w f t h  g r o u p  o f  

i n d i v i d u & l r  i n  f a c t ,  c o n d u c t i n g  a p a t t e r n  o f  r a c k e t e e r i n g .  Even  

i n f o r m a !  a s s o c a t i o n  w i t h  common p u r p o s e  o f  m a k i n g  money f r o m  r e -  

l a t e d  c r i m i n a l  a c t i v i t y  w h i c h  u n i t e d  d e f e n d a n t s  w i t h  o t h e r s ,  a s  

a s s o c i a t e s  o r  c o u n s e l o r s  i s  s u f f i c i e n t  t o  f i n d  M a r v i n  S m i t h  a s  

v i o l a t i n g  r a c k e t e e r i n g  s t a t u t e s ,  f e d e r a l  a n d  I d a h o  S t a t e .  S e e  

U.S. v .  C a m p a n a l e ,  C . A .  C a l .  1 9 7 5 ,  5 1 8  F . 2 d  3 5 2 ,  c e r t  d e n . 9 6  S . C t .  

7 7 7 ,  423  U.S. 1 0 5 0 ,  46 L.Ed2d 6 3 8  r e h r g  d e n . ,  
9 6  S . C t .  1 4 2 2 ,  424 U.S. 9 5 0 ,  47  L .Ed2d  3 5 6 .  

G u n t h e r  v .  D i n g e r ,  D.C.N.Y.1982,  5 7 7  F - S u p p  3 3 9  ( E s t a t e  o f  D e c e d e n t  
was  " e n t e r p r i s e "  w i t h i n  d e f i n i t i o n  o f  RICO.) 

" ( c )  I t  s h a l l  b e  u n l a w f u l  f o r  a n y  p e r s o n  e m p l o y e d  by o r  . . nssoci8tPr-l w i t h  a n y  ~ a t ~ r p r f s e  eu-g-apd i n ,  n r  t k - 2 s  & 

c o l l e c t i o n  o f  u n l a w f u l  d e b t . "  ( E m p h a s i s  a d d e d ]  

DAWSON l i v e s  i n  C h i c o ,  C A . ,  w h i l e  t h e  two  p u r p o r t e d  McLean s i s t e r s ,  

1  i v e  r e s p e c t i v e l y  i n  B r i t i s h  c o l u m b i a  a n d  M a n i t o b a ,  C a n a d a ,  t h u s ,  

b o t h  i n t e r s t a t e  a n d  f o r e i g n  commerce  h a v e  b e e n  c r i m i n a l l y  i m p a c t e d ,  

u t i l i ' z ed  a n d  s t i l l  w i l l  be  v i o l a t e d .  Mos t  s i g n i f i c a n t l y ,  when M a r v i n  

S m i t h  i s  t h e  d r a f t e r ,  p r i m e  a u t h o r i t y  a n d  d i r e c t o r  t o  f i l e  f a l s e  

r e c o r d s ,  e i t h e r  s e p a r a t e l y  f r o m  o r  a s  p a r t  o f  p e r j u r e d ,  s u b o r n e d  

p e r j u r e d  d o c u m e n t s ,  e t c . ,  c o n s t i t u t e s  s u b s t a n t i v e  v i o l a t i o n s  o f  

f e d e r a l  a n d  I d a h o  RICO a c t s ,  r e g a r d l e s s  o f  w h e t h e r  a n y  o f  t h e  o t h e r  

d e f e n d a n t  r a c k e t e e r i n g  p a r t i c i p a n t  were a w a r e  o f  t h e  a c t u a l  p r e p a r -  

t i o n  o f  f a l s e  o r  p e r j u r e d  r e c o r d s ,  a f f i d a v i t s ,  e t c ,  U.S. v .  B o f a  

D . C .  D e l .  1 9 8 0 ,  5 1 3  F . S u p p  4 4 4 .  U.S. v .  Lemm C.P .Neb.  1 9 8 2 )  6 8 0  

F.2d 1 1 9 3 ,  c e r t  d e n  1 0 3  S - C t .  7 3 9 ,  4 5 9  1J.S. 1 1 1 0 ,  74  L.Ed2d 9 6 0  
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( B t ' s  not  necessary of c o n t i n u i t y  of personnel t o  show e n t e r p r i s e ;  d e t e r -  
mina t ive  f a c t o r  i s  whether t h e  a s soca t iona l  t i e s  of t hose  charged with 
RICO v i o l a t i o n s ,  amount t o  an o rgan iza t ion  p a t t e r n  o r  system o f  a u t h o r i t y . )  

W a r v i a  M .  S m i t h ,  h a s  n o t  s u b s t i t u t e d  h i m s e l f  i n  p l a c e  

o f  A l v a  A .  H a r r i s ;  he  h a s  c l e a r l y  by t h e  a f f i d a v i t s  o f  DAMSON 

a n d  McLean s i s t e r s ,  j o i n e d ,  a s s o c i a t e d  h i m s e l f  a n d  i n  a  p o s i -  

t i o n  o f  s t r a t e g y ,  c o n t r o l ,  d i r e c t i o n  a n d  p a r t i c p a t i o n  i n  t h e  

same a c t s  w h i c h  HARRIS, DANSON, a n d  JACK McLean,  now f u r t h e r  

a d o p t e d  a n d  p a r t i c i p a t e d  i n  by h i s  two d a u g h t e r s ,  s t i l l  f u r i c t -  

i o n i n g  a s  t h e  o n g o i n g  R I C O  e n t e r p r i s e  a n d  p a t t e r n  o f  r a c k e t e e r i n g .  

U.S. v .  C a m p a l e ,  C . A .  C a l .  1 9 7 5 ,  5 1 8  F .2d  3 5 2 ,  s u p r a ;  H e l l e n i c  

L i n e s ,  L t d  v .  O 'Hea rn ,  D . C . N . Y .  1 9 8 1  5 0 6  F . S u p p  2 4 4 ;  U.S. v .  Mandal  

D.C.Md. 1 9 7 6 ,  4 1 5  F .  Supp  9 9 7 ,  s u p p l e m e n t e d  4 1 5  F . S u p p  1 0 2 5  ( W h o e v e r  

e n g a g e s  i n  p r o h i b i t e d  p a t t e r n s  o f  r a c k e t e e r i n g  a c t i v i e s  comes  w i t h -  

i n  p u r v i e w  o f  RICO ACT, i n c l u d i n g  p u b l i c  o f f i c i a l s .  S e e  a l s o  U.S. 

v .  Rone ,  C . A .  C a l .  1 9 7 9 ,  5 9 8  F . 2 d  5 6 4 ,  c e r t  d e n .  1 0 0  S . C t  1 3 4 5 .  

As t o  v i o l a t i o n s  by a t t o r n e y  a s  a d v i s o r  a n d  d i r e c t i n g  s t r a t e g y  

b e i n g  a  c o c o n s p i r a t o r ,  a n d  p a r t  o f  a  R E C G  e n t e r p r i s e v i a  p a t t e r n s  

o f  r a c k e t e e r i n g  a c t i v i t y ;  s e e  U.S. v .  L o f t e n ,  D . C . N . Y  1 9 8 1 ,  5 1 8  

F .Supp  8 3 9 .  

T h u s ,  M a r v i n  S m i g h ' s  p a r t i c i p a t i o n ,  i n t e r e s t s  i n  r e m u n e r a -  

t i o n  o r  r e c o v e r y  o f  p r o p e r t y  f o r  h i s  c l i e n t s ,  e s p e c i a l l y  h i s  

s t a t u r e  a s  c o u n s e l  o f  r e c o r d  h e r e i n ,  i s  s u b j e c t e d  t o ,  r e m o v a l ,  

f o r f e i t u r e ,  d i s m i s s a l  o r  d i s q u a l i f i c t i o n - a n d  p r o d u c t i o n  o f  a l l  

r e c o r d s ,  f i l e s  a n d  d o c u m e n t s ,  e t c . ,  a c c u m u l ~ a t e d  a n d / o r  d e r i v e d  

f r o m  h i s  r a c k e t e e r i n g  a s s o c i a t i o n  a n d  p a r t i c i p a t i o n  i n  s u c h  i l l e -  

g a l  a n d  c r i m i n a l  e n t e r p r i s e .  U.S. v .  M e y e r s ,  D.C.Pa 1 9 7 7 ,  4 3 2  F .  

Supp  4 5 6 ;  U.S. v .  T h e v i s ,  D.C.Ga 1 9 7 9 ,  4 7 4  F - S u p p .  1 3 4 ,  a f f ' d  6 6 5  . 

F . 2 d  6 1 6 ,  r e h r g  d e n .  671  F . 2 d  1 3 7 9 ,  c e r t  d e n . ,  1 0 2  S . C t .  2 3 0 0 ,  4 5 6  
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A de fendan t ' s  i n t e r e s t  o r  o w n e r s h i p  i n  r e a l  e s t a t e ,  e v e n  

a n y  c l a i m  by c u r r e n t  p u r p o r t e d  p l a i n t i f f s  r e p r e s e n t e d  by  M a r v i n  

S m i t h  a n d  t h o s e  i n t e r v e n o r  c o m p l a i n t  d e f e n d a n t s ,  s t i l l  r e p r e s e n t e d  

by A l v a  H a r r i s ,  e v e n  t h e i r  r i g h t s  o f  a p p e a l  o r  c u r r e n t  f r i v o l o u s  

m o t i o n s  a r e  s u b j e c  t o  f o r q e i t u r e .  U.S.  v .  Godoy C.A.Cal  1 9 8 2 ,  

6 7 8  F . 2 d  8 4 ;  U.S. v .  S p i l o t r o ,  C.A.Ne'v 1 9 8 2 ,  6 8 0  F . 2 d  6 1 2 ;  a n d  

U.S.  v .  H u b e r ,  C . A . N . Y .  1 9 7 9 ,  6 0 3  F . 2 d  386m c e r t  d e n . ,  1 0 0  S . C t .  

1 3 1 2 ,  4 4 5  U.S. 9 2 7 ,  6 3  L.ED2d 7 5 9 .  

M a r v i n  S m i t h  d o e s  n o t  n e e d  t o  b e  named a s  a  d e f e n d a n t  h e r e -  

i n  o r  a l l e g e d  t o  h a v e  p a r t i c i p a t e d  i n  two  p r e d i c a t e  o r  f o r  I d a h o ' s  

s t a t u t e ,  o n e  p r e d i c a t e  a c t ;  h e  h a s  p a t e n t l y ,  o v e r t l y  a n d  b l a t a n t l y ,  

shown i s  i s  j o i n t e d  w i t h ,  i n  a s s o c i a t i o n  w i t h ,  a  c o c o n s p i r a t o r ,  

j o i n t  a c t o r ,  i n  j o i n t  u n i o n ,  c o n d u c t i n g  a n d  p a r t i c i p a t i n g  i n  t h e  

c o n d u c t  o f  a n  i l l e g a l  e n t e r p r i s e s  a f f i a i r s  w h i c h  a f f a i r s  a r e  s t i l l  

c o n d u c t e d ,  d i r e c t e d  a n d  c o n t r o l l e d  by h i m s e l f  t h r o u g h  a r e g u r g i t a t e d  

p a t t e r n  o f  r a c k e t e e r i n g  a c i t i t i e s .  U.S .  v .  T i l l e , ( C . A . W a s h  1 9 8 4 )  

7 2 0  F . 2 d  6 1 5 .  A l s o  c o n t r o l 1  i n g  i n  r e m o v i n g  M a r v i n  S m i t h  e n t i r e l y  

a n d  h i s  l a w  firm, i m m e d i a t e l y  f r o m  a n y  p a r t i c i p a t i o n ,  a s s o c i a t i o n ,  

r e p r e s e n t a t i o n ,  l e g a l  o r  o t h e r w i s e  a n d  t u r n i n g  o v e r  a l l  h i s  f i l e s ,  

c o r r e s p o n d e n c e ,  d o c u m e n t s ,  ( e s p e c i a l l y  t h e  i n f o r m a t i o n  s o u g h t  by 

JOHN B A C H  on  t b e  d a t e s ,  t imes ,  names a n d  m e s s a g e s  r e c e i v e d  by  a l l  

' c l i e n t s  s i n c e  J u l y  7 ,  2 0 0 7  t o  r e m o v a l ,  r e c u s a l ,  a n d  f o r f e i t u r e  d a t e  

r e q y e s t e d  t o  be  i m m e d i a t e l y ,  i s  m o r e  t h a n  j u s t i f i e d  by 1 8  U.S.C 

1 9 6 4 ( a ) , ( b ) ( c )  a n d  I . C .  18-7805(a)(c)(d)(l)(2)(3)(4)(5)(6) & ( 7 ) .  

( S e e  U.S.  v .  Ba rbe r ,D .C .W.Va  1 9 7 9 ,  4 7 6  F . S u p p  1 8 2 )  (See Nov 19 Demand Letter 
t o  Dawson/Li poni s - a t t ache  

J u d g e  S h i n d i r l i n g ' s  JOINT CASES -OPINION M E M O R A N D U M  A N D  

O R D E R S ,  f i l e d  S e p t  1 1 ,  2 0 0 7 ,  p a g e  1 3  f o u n d  a n d  d e t e r m i n e d :  

" P l a i n t i f f s  a n d  t h e i r  COUNSEL h a v e  w a i v e d ,  a b a n d o n e d  ( a n d  

JOHN N .  B A C H ' s  OBJ/MTN TO STRIKE P l t s '  2nd Mtn f o r  Sanctns  P. 9 7, ,? ,', ,.-. 
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by t h e i r  v i o l a t i o n s  of t h e  p r o v i s i o n s  of Rule l l ( a ) ( l ) ,  

t h e i r  answers ,  a f f i r m a t i v e  d e f e n s e s  and a1 l / a n y  o p p o s i -  

t i o n  t o  t h e  r e l i e f  s o u g h t  by JOHN N .  B A C H  p e r  h i s  comp- 

l a i n t  i n  i n t e r v e n t i o n  i n  C V  01-265,  which a l s o  a p p l i e s  

t o  t h e i r  c o m p l a i n t  i n  C V  01-33 ,  p e r  t h e  e x p r e s s  p r o v i s -  

i o n s  of t h e  Idaho R a c k e t e e r i n g  S t a t u t e ,  I . C .  1 8 - 7 8 0 4 ( a ) ,  

( b ) , ( c ) , ( d ) , ( g ) ( l ) ( 2 )  and ( h ) ,  w i th  Judgments  and perman- 

i n j u n C t i o n s  t o  be i s s u e d  i n  both  s a i d  a c t i o n s ,  CV 01-33 

and 01-265, p e r  I .C.  1 8 - 7 8 9 5 ( a )  , ( c )  , ( d )  ( 1 )  ( 2 ) ( 3 )  ( 4 ) ( 5 1  

& ( 7 ) . "  ( N O T E :  Immedia te ly  t h e r e a f t e r  both  a c t i o n s  were 
d i s m i s s e d  w i t h  p r e j u d i c e  f o r  u t t e r  l a c k  of 
d i l i g e n t  p r o s e c u t i o n .  T h i s  d i s m i s s a l  was s t i p -  
u l a t e d  t o  by Alva H a r r i s . )  

O n  page 14 o f  &he JOINT CASES-MEMORANDUM A N D  ORDERS, p a r .  3 ,  

S u b p a r t s  4 . ,  B . ,  and C . ,  s e t  f o r t h  t h e  permanent i n j u n c t i o n  t e r m s ,  

i d e n t i c a l  i n  bo th  C V  01-265 and CV01-33, which i s  m a n d a t o r i l y  a p p l i -  

c a b l e  to!  " A L L  PLAINTIFFS, COUNTERCLAIM DEFENDANTS, THIRD PARTY COM- 

PLAINT DEFENDANTS, i n  Teton  C V  01-33 and C V  01-265, a l o n g  

_hCith t h e i r  s u f i s u s  i n  i n t e r e s t s ,  c o r p o r a t i o n s ,  t r u s t s ,  
. - - . . . - - -  - -  - -  

s p o u s e s , c h . i l d r e n ,  i s s u e s ,  and a l l  a t t o r n e y s ,  e s p e c i a l l y  
P -~ 

e s p e c i a l l y  A L V A  A .  HARRIS, and any members of  h i s  law f i r m ,  

a r e  P E R M A N E L T Y  ,ENJOINED, RESTRAINED, PRECLUDED, P R E V E N T E D  

and FORECLOSED F R O M :  (Emphasis Added) 

. . . 
B .  Making any f u r t h e r  c l a i m s  a g a i n s t  JOHN N .  B A C H ,  i n d i v i d -  

u a l l y  and dba X A R G H E E  P O W D E R  EMPORIUM, INC., U N L T D  a n d / o r  

L T D - ,  O R  DOING, i i i l f i h t i n g  any a c t ,  p u r s u . i t s  o r  communic- 

a t i o n  w i t h  t h e  Teton County Tax A s s e s s o r ,  Tax C o l l e c t o r  

o r  t h e  County C l e r k ' s  ~ e c o r d e r ' s  O f f i c e  t o  p l a c e  any c l o u d  

encumbrance o r  s l a n d e r o u s  document o r  i n s t r u m e n t  upon t h e  

q u i e t e d  t i t l e s  h e r e i n  t o  JOHN N .  BACH, i n d i v i d u a l l y  .and 

dba T A R G H E E  P O W D E R  EMPORIUM, INC., UNLIMITED and LIMITED." 

All  P l a i n t i f f s ,  p u r p o r t e d  c u r r e n t  p l a i n t i f f s  and t h e i r  a t t o r n e y  Marvin 

M .  Smith have i n t e n t i o n a l l y ,  d e l i b e r a t e l y  and i n  c o n t i n u a t i o n  of  s a i d  

r a c k e t e e r i n g  a c t i v i e s  and p a t t e r n s ,  have s o  v i o l a t e d  e s p e c i a l l y  s a i d  

PART B .  and a l s o  PART C . ,  l a t t e r  r e q u i r i n g  t o  a c c o u n t ,  d e l i v e r  and 

JNBACH1s OBJ/MTN TO STri ke Pl t s '  2nd Mtn fo r  Sancths P .  10. 



: p r o d u c e  "811 r e c o r d s ,  d o c u m e n t s ,  and f i l e s ,  which t h e y ,  t h e i r  

a t t o r n e y s  o r  o t h e r s  a c t i n g ,  j o i n t l y  o r  s e p a r a t e l y ,  b u t  i n  c o n c e r t  

w i t h  them have  c r e a t e d ,  a s s e m b l e d  o r  a c t e d  a s  o r  f o r  TARGHEE P O W D E R  

EMPORIUM, INC- ,  o r  dba T A R G H E E  P O W D E R  E M P O R I U M ,  UNLIMITED o r  LIMITED 

.a 
JUDGMENT, t o  JOHN N .  B A C H ,  400N, 152E,  P.Q.Box 1 0 1 ,  D r i g g s ,  I daho  

8 3 4 2 2 . '  The C o u r t  w i l l  t o l e r a t e  no d e l a y s ,  r e f u s a l s ,  o r  e v a s i o n s  

o f  t h i s  pa r ag raph . ' , '  (Emphas i s  added) (See  attached J.N. B A C H ' s  DEMAND Nov. l t r .  

Even t h e  f r v i o l o u s  f i l i n g  o f  s a i d  mo t ion  f o r  r e c o n s i d e r a t i o n  

and even  more u t t e r l y  w i t h o u t  m e r i t  o f  a  mo t ion  s e t  a s i d e ,  no com- 

p l i a n c e s  have been f o r t h c o m i n g ,  d e s p i t e  JOHN N .  BACH's l e t t e r s '  demands 

t o  p r o d c u e  s a i d  r e c o r d ,  documents  and f i l e s .  The c u r r e n t  p u r p o r t e d  

p l a i n t i f f s  have n o t  f i l e d  any  a p p l i c a t i o n  f o r  s t a y  of  e x e c u t i o n  o f  

s a i d  permanent  i n j u n c t i o n  p a r a g r a p h s  and t h e i r  p r o v i s i o n s .  F o l l o w i n g  

s a t d  p a r t  3 . ,  t h e  c o u r t  e x p r e s s l y  s t a t e d  t h a t  e a c h  p a r a g r a p h s  of  

t h e  pe rmanen t  i n j u n c t i o n  was " b a s e d  and p e r  I .C .  1 8 - 7 8 0 5 ( c ) , ( d ) , ( l )  

( 2 ) ( 3 ) ( 5 )  & ( 6 ) , ) ,  and Rule  65 8170, IRCP." 

CONCLUSION: T h i s  C o u r t ,  u n d e r  t h e  a f o r e s a i d  and t h e  c u r r e n t  s t a t u s  

o f  f r i v o l o u s ,  s p e c i o u s ,  u n s u p p o r t e d ,  nonaflpE.i;xaB%d::moti ons  

f i l e d  h e r e i n ,  a l l  m o t i o n s ,  i n c l u d i n g  any  f o r  s a n c t i o n s ,  

t o  amend c a p t i o n s ,  e t c . ,  s h o u l d  be s t r i k e n ,  d e n i e d  and 

determined u n t i m e l y ,  w i t h o u t  any  meFit or  c o m p l i a n c e  w i t h  

the applicable I.R.C.P., Rules o r  any s t a t u t e s ,  along w i t h  t h e i r  

NOTICE OF APPEAL WITH PREJUDICE, and a l l  motions of JOHN N. BACH 

granted, removing, recusing and D I S Q U A L I F Y I N G  FlARV I  N SMITH & 

h i s  law firm from representing any purported p l a i n t i f f s  and 

holdin: FlARVIN M. SMITH ALONG WITH HIS PURPORTEL! C!.IENTS, AND AL\!A 

HARRIS IN DIRECT CONTEMPT OF COURT, IMPRISONING THEM ALL FOR AT 

LEAST THREE DAYS, FOR EVERY DAY? EACH OF THEN HAVE VIOLATED PARTS 

3. ,  A . ,  B . ,  And C., of the PERMANENT INJUNCTION. 

JNBACH's OBJ/MTN TO STRIKE P l t s '  2hd Mtn f o r  Sanctns P.  11. 
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JOHN N. BACH, r e q u e s t s  a  f u l l  h e a r i n g  on  t h e s e  o b j e c t i o n s ,  

m o t i o n s  t o  s t r i k e ,  e t c . ,  a t  t h e  e a r l i e s t  d a t e .  JOHN N. BACH 

i s  w i l l i n g ,  as  a n  a c c o m o d a t i o n ' . t o  t h e  C o u r t ,  t o  h a v e  s u c h  h e a r i n g  

i n  t h e  B ingham C o u n t y  C o u r t h o u s e ,  B l a c k f o o t ,  u p o n  a  d a t e  he  i s  

a v a i l a h l e  w i t h  a t  l e a s t  s e v e n  ( 7 )  d a y s  n o t i c e  v i a  t e l e p h o n e .  

lij 

CERTIFICATE OF SERVICE B Y  MAIL :  

I, t h e  u n d e r s i g n e d  h e r e b y  c e r t i f y  t h a t  o n  Wed., M a r c h  12,  2008,  

I d i d  m a i l  c o p i e s  o f  t h i s  d o c u m e n t  t o  e a c h  o f  t h e  f o l l o w i n g :  

1 .  J u d g e  D a r r e n  B. S i m p s o n  2 .  M a r v i n  M .  S m i t h  
C / O  B i  ngham C o u n t y  C o u r t h o u s e  P . O .  Box 51630  
B l a c k f o o t ,  I D  83221  I d a h o  F a l l s ,  I D  83405-1630  

2 .  J a r i i d  H a r r i s  
P . O .  Box 577 
B l a c k f o o t ,  I D  83221  

4. A l v a  A .  H a r r i s  
P . O .  Box 479 
S h e l l e y ,  I D  83274  

I a l s o  w i l l  f a x  T h u r s d a y  m o r n i n g ,  M a r c h  12 ,  2008 ,  a  f u l l  c o p i e s  o f  
t h i s  documen t  w i t h  a t t a c h m e n t s  t o  J u d g e  D a r r e n  B .  Simspon,C/O 7 8 5 - 8 0 5 7 .  

DATED: M a r c h  1 3 ,  2008  

.-, . -, ,-, % p 
i.1 :j t.) !\ U 
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O c t o b e r  1 9 ,  2 0 0 7  PLEASE FORWARD 

WAYNE DAWSON 

1752  Park  V i s t a  D r .  

Chico, CA 95926 

NARK LIPONIS 

7 1  Yokum 

Lenox, MA 01240 

R E :  T e t o n  C o u n t y  C i v i l  A c t i o n s  
N o s :  CV 01-33 and  CV 01-265 

GENTLEMEN: 

I'm t a k i n g  t h e  c h a n c e  o f  g e t t i n g  b o t h  o f  y o u  t o  f i n a l l y  
b e  s e n s i b l e  and r e s . p ~ l i s $ b l ~ c  i n  h o n o r i n g ,  c o m p l y i n g  w i t h  a n d  
p o s s i b l y  s e t t l i n g  t h e  r e m a i n i n g  d a m a g e s  i s s u e s  a g a i n s t  b o r h  
o f  Y O U ,  p e r , t h e  two QUIETING TITLE JUDGWENTS f i l e &  Sept. 11, 
2 0 0 7 ;  s igned  by J u d g e  J o n  L .  S h i n d i r l i n g ,  i n  the a f o r e  refer- 
e n c e d  c i v i l  a c t i o n s  w h i c h  y o u  f i l e d ,  r e p r e s e n t e d  b y  A l v a  A .  
H a r r i s .  

In t h e  p a s t ,  m y  l e t t e r s  t o  b o t h  o f  y o u  t o  s h o w  r e m o r s e ,  
undo t h e  f r a u d u l e n t  a n d  d e s t r u c t i v e  t h e f t  o f  my p r o p e r t i e s  
a n d  i n t e r e s t s ,  f e l l ,  n o t  just on  d e a f  e a r s ,  b u t ,  r e s u l t e d  i n  
y o u r  c o m p o k n d i n g  and f u r t h e r  a g g r a v a t i n g  f r i v o l o u s  pureuits 
via A l v a  H a r r i s  a g a i n s t . m y s e l f  a n d . m y . p r o p e r t i e s .  M r -  H a r r i s  
i s  a  p e t t i f d g g c % r ,  . ' t 2 t i a t I d t d n . ' a ~ d  ' t i o t b r  f r a u d ; .  wf t h  whom y o u  
j o i n t i d ; ,  a l o n g  ' w i t l i  ' K a t h y  ' M i l I . & f , '  J d C k  'MCL&ari 'afid ' o t h e r s  t o  
v i l l i f y  and s t e a l  my i n v e s t m e n t  p r o p e r t i e s .  H a r r i s  h a s  f i l e d  
some seven (7).laws s u i t s ,  i n c l u d i n g  t h e  two a b o v e ,  a g a i n s t  me 
a n d  LOST ACC OF THEM. - 

Now, A l v a  H a r r i s ,  h a s  s o u g h t  c o v e r  a n d  protection f r o m  a n  
a t t o r n e y  M a r v i n  S m i t h ,  who m u s t  know,  o r  s o o n  w i l l  r e a d i l y  know 
w h a t  I s t a t e  i n  t h e  f o r e g o i n g  p a r a g r a p h s  a n d  o t h e r w i s e ,  infra, 
i s  t r u e .  The q u e s t i o r i ' t o  'both o f  y o u ,  a p a r t  f r o m  y o u r  r e q u i r e d  
c o m p l 5 a n c e  z i t h  t h e  c o m p l e t e  terms o f - s a i d  two Q U I E T I N G  TITLE JUDG- 
MENTS, e s p e c i a l l y  the l a s t  two  pages, b e i n g  p a g e s  ' 4-1 5 ,  t h e r e o f  
w i t h  wh . i ch .  you m u s t  i m m e d i a t e l y  c o m p l y  i n  a l l  r e s p e c t s ,  i s  w h e t h e r  
y o u  a r e  .wi l l i i - 'ng :  to se't.t.ie: m+ d a m & g e s t  c l a i i n s / i s s u e s .  v ~ ' - ~ ( I U ,  w h i c h  ha+d . .e.e.r ' sk.vdr it.d. .f t tk.  . Y ? ? ?  .."=. . .e=i=x 

1 a m  e n c l o e i n g  h e r e w i t h  c o p i e s  o f  s a i d  p a g e s  &.--&..;-3, w h i c h  a r e  
i d e n t i c a l  i n  b o t h  ~ U I E T I L ~ G  TITLE JUDGMENTS. S f  you i i a v e  n o t  b e e n .  
g i v e n  a c o p y  of  t h e  c o m p l e t e  " J O I N T  C A S E S  -CV 01-33 a n d  CV 0 1 - 2 6 5  
OPXNIOR NEMORANDUX AND ORDERS, e t c .  ," o f  15 .pages- .and t h e  two QUIE- 
TING T?TLE: J U D G M E N T S ,  .I ~ u g g e s t . ' ~ ~ ~ . . g e C  iei.' LinniedL'a'tely f r o m ,  your 
c o u n s e l .  I n  t h e  meant - ime,  YOU' ARE COHMANDED .TO COMPLY WITH ALL TERI 
OF SAID FBWANEN'I  XK?JUNCTIOWS'.'IERXS FORTHWITH, A S  ALSO ARE: KATRY 
MIGLER, ' JACK-  MCLEAN"'S d a u g h t e r s  and . a l l  . h i s  c o u n s e l  ( H a r r i s  & Smith 
and a l l  y o u r  c o c o n s p i r a t o r s , .  -e .spaecia . l . ly  p-er  paragraph  " c "  t h e r e o f .  

Y O U R  EXLEMMA IS NOT YOUR 
AND FAILURES O F  ALVA HARRIS, 
QUIETING TSTFE JUDGMENTS. You 
r e s p o n d  t o . t h i s  l e t t e r  d i r e c t l y .  



J O H N  N .  B A C H  
400N, 1 5 2 E  
P o s t  O f f i c e  B o x  1 0 1  
D r i g g s ,  I D  8 3 4 2 2  
T e l :  ( 2 0 8 )  3 5 4 - 8 3 0 3  
I n t e r v e n o r - C o m p l a i n a n t  P r o  S e  

S E V E N T H  J U D I C I A L  D I S T R I C T  COURT,  I D A H O ,  T E T O N  COUNTY 

J A C K  LEE M c L E A N ,  T r u s t e e ,  a n d  
WAYNE DAMSON,  T r u s t e e ,  

P l a i n t i f f s ,  

C H E Y O V I C H  F A M I L Y  T R U S T ,  a n d  
V A S A  N.  B A C H  F A M I L Y  T R U S T ,  

Defendants. I 
JOHN P4. BACH,  i n d i v i d u a l l y  & 
dba T A R G H E E  POWDER E M P O R I U M ,  
L T D . ,  

I n t e r v e n o r - C o m p l a i n a n t ,  

J A C K  L E E  McLEAN, T R U S T E E ,  
WAYNE DAblSOM, T R U S T E E ,  DONNA 
DAWSOM, A L V A  A .  H A R R I S ,  i n d i v i -  
u a l l y  & d b a  & a s  A l t e r  E g o  ) o f  
S C O N A y  I N C .  , K A T H E R I N E  Pl. MILLER,  

a n d  DOES 1 through 30, Inclusive,  

C A S E  NO:  C V  '71-265 

I N T E R V E N O R - C O M P L A I N A N T  
J O H N  N.  B A C H  C L O S I N G  
B R I E F  I N  S U P P O R T  OF H I S  
M O T I O N  T O  S T R I K F / O U A S H  
SECOND A F F I D A V I T  OF L Y N N  
M c L E A N  A N D  A F F I D A ' ! I T  O F  
P A U L A  E H R L E R  

T h i r d  P a r t y  D e f e n d a n t s .  

I N T E R V E N O R - C O M P L A I N T  J O H N  N .  B A C H ,  d o e s  h e r e b y  s u b ~ i  t 

h i s  C L O S I N G  B R I E F  I N  S U P P O R T  O F  H I S  M O T I O N S  T O  S T R I K E / Q U A S H  

SECOND A F F I D A V I T  OF L Y N N  M c L E A N ,  A F F I D A V I T  OF P A U L A  E H R L E R ,  
- 

a n d  SECOND A F F I D A V I T  O F  WAYNE DAWSON a n d  F U R T H E R ,  I N  S U P P O R T  

o f  h i s  M O T I O N S  T O  S T R I K E / ? U A S H  A L L  O F  P L A I N T I F F S '  P E N D I N G  M O T - 0  

IONS ; j n c o r p o r a t e d  h e r e i n  i s  JOHN BACH's  M a r c h  6, 2008 CLOSING BRIEF.  

T h i s  C L O S I N G  B R I E F  f u r t h e r  r e f u t e s  t h a t  t w o  ( 2 )  p a g e ,  

JNBACH'S CLOS'G BRIEF/SUPP. H I S  MTNS TO STRIKE AFF-L.  M c L e a n L E h ~ ] e , r  P. 1. 
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p r e p a r e d  by Marvin  S m i t h ,  document  l a b e l l e d  PLAINTIFFS' RESP- 

ONSE TO EACH'S MOTION TO STRIKE/QUASH SECOND AFFIDAVIT O F  L Y N N  

M C L E A N  A N D  AFFIDAVIT O F  P A U L A  E H R L E R ,  r e c e i v e d  v i a  m a i l ,  March 

1 3 ,  2008,  l a t e  a f t e r n o o n .  Such p u r p o r t e d  P l a i n t i f f s '  RESPONSE 

i s  much b r o a d e r  i n  p u r p o s e  s t a t i n g  a t  t h e  o u t s e t  i t  i s  " t h e i r  

r e s p o n s e  t o  B a c h ' s  Motion t o  S t r i k e f 0 u a s h  a l l  o f  , ' p u r p o r t e d  

P l a i n t i f f s '  m o t i o n s .  

IT IS  N O T E W O R T H Y  TO CORRECT THE FOLLOWING MISSTATEMEP!TS 

P E R P E T R A T E D  A N D  A D V A N C E D  BY M R .  SMITH IN SAID RESPONSE, TO WIT" 

A .  I t  has  n e v e r  been  r u l e d  upon by t h i s  C o u r t  a s  t o  who 

a r e  t h e  p l a i n t i f f s  h e r e i n  f rom and a f t e r  McLean 's  d e a t h .  

1 .  No r u l i n g  n o r  o r d e r ,  d e s p i t e  S m i t h ' s  c o n v o l u t e d  

unfounded  c o n c l u s i o n s ,  has  a  q u a l i f i e d  j u d g e  r u l e d  

y e t  he i s  t h e  a t t o r n e y  f o r  any  p u r p o r t e d  p l a i h t i f f s  

who have  e x i s t e n c e ,  s t a n d i n g  and c a p a c i t y  t o  

i n h e r i t  o r  c a r r y  on n o n c l a i m s  of  J a c k  McLean, whose 

e s t a t e  n e v e r  was p r o b a t e d ,  ha s  n o t  e x i s t e d  s i n c e  

h i s  d e a t h  and i s  now o u t l a w e d  by I . C .  15-3-1'28 e t  s e q .  

(The  s t a t e m e n t  by Judge  S h i n d i r l i n g  on Nov. 6 ,  2007 
t h a t , ; d i s q u a l i f y i n g  h i m s e l f  f o r  c a u s e :  

"THE COURT: Two comments.  I 'm n o t  g o i n g  t o  d i s avow 
t h e  s u b s t i t u t i o n  a t  t h i s  t i m e .  ( E m p h a s i s  Added )  

B u t  I  would make t h e  comment, Mr. S m i t h ,  t h a t  y o u ' r e  
s e n d i n g  i n  p l e a d i n g s  which l i s t  a s  t h e  p l a i n t i f f  i n  bo th  
c a s e s  t h e  e s t a t e  o f  J a c k  Mctean and s u r v i v i n g  b e n e f i c -  
i a r i e s .  T h i s  i s  t h e  v e r y  i s s u e  t h a t  I ' v e  been t r y i n g  
t o  g e t  Mr. H a r r i s  t o  a d d r e s s  f o r  y e a r s .  And t h a t  i s  t h a t  
J a c k  McLean d i e d ,  and I  c o u l d n ' t  g e t  Mr. H a r r i s  t o  sub -  
s t i t u t e  t h e  p l a i n t i f f . "  (Mov 6 ,  ' 0 8  T r n s c r i p t ,  P5 :4-12)  

2 .  BEcause o f  J u d g e  S h i n d i d l i n g ' s  r e c u s a l  f o r  c a u s e ,  

t h e  above  was a  d e c l i n a t i o n  and i n a b i l i t y  t o  r u l e ,  

b u t  f l a g g i n g  f o r  Mr. Smi th  and whoever  we re  h i s  

p u r p o r t e d  c l i e n t s ,  t h a t  t h e y  were  n o t  proper: ly-  

l e g a l l y  w i t h  s t a n d i n g / c a p a c i t y  b e f o r e  t h e  C o u r t .  3 {-j #-' ,$ 3 
JNBACH' s CLOS ' G  BRIEF/SUPP His Mtns t o  STRIKE AFFZL ~ c l  e a n / ~ h r \ e r  I? '5. 



B. The same d e f e c t s ,  u n c e r t a i n t i e s  a n d  l a c k  o f  s t a n d i n g  

and c a p a c i t i e s  o f  t h e  p u r p o r t e d  p l a i n t i f f s  w e r e  

r e p e a t e d ,  compounded a n d  a g g r a v a t e d  b y  M r .  S m i t h ' s  

u s i n g  t h e  i d e n t i c a l  w i t h o u t  s t a n d i n g ,  n o n e x i s t i n g ,  e t c .  

p l a i n t i f f s  i n  h i s  NOTICE OF RECONSIDERATION a n d  h i s  

NOTICE OF APPEAL f i l e d  i n  n o t  j u s t  t h i s  a c t i o n ,  C V  0 1 -  

2 6 5  a n d  C V  0 1 - 3 3 .  More  s i g n i f i c a n t l y  m i s e t a t e d i a n d  

d e c e i t f u l l y  ISIJORED b y  M r .  S m i t h  i s  t h a t  t h e r e  waq no 

t i m e l y  1 4  d a y s  a f f i d a v i t s  p r e s e n t e d  w i t h  s a i d  m o t i o n  

f o r  r e c o n s i d e r a t i o n .  As t h e  C e r t i f i c a t e  o f  F i n a l  J u d g -  

m e n t ,  p e r  R u l e  5 4 ( b )  was s i g n e d  f i l e d  O c t .  9 ,  2008,  

i n  open  c o u r t  p e r  a  h e a r i n g  o n  JOHN BACH's m o t i o n  f o r  i t s  

i s s u a n c e ,  w i t h  a l l  t i m e l y  and  p r o p e r  s e r v i c e  u p o n  A l v a  

. , 
H a r r i s ,  A l v a  H a r r i s  f i l e d  no o p p o s i t i o n  t o  s u c h  a n d  f a i l e d  

t o  e v e n  a p p e a r  o r  c o m m u n i c a t e  w i t h  t h e  c o u r t .  ALVA HARRIS 

h a d  d i r e c t  k n o w l e d g e  s u c h  CERTIFICATE OF F INAL  JUDGMENT, 

p e r  R u l e  5 4 ( b )  w o u l d  s u r e l y  i s s u e . a s  h e  was s e r v e d  O c t .  

3, 2007  w i t h  f i l e d  c o p i e s  o f  t h e  JOINT CASES MEMORANDUM 

AND ORDERS, p l u s  t h e  QUIETING T I T L E  JUDGMENTS I N  FAVOR 

OF JOHN N. BACH, s u c h  b e i n g  f i l e d  S e p t  1 1 ,  2007 .  

C .  I T  DIDNUT MATTER UNDER THE ABOVE UNCONTROVERTED F A C T S ,  

WHEN EITHER DAWSON, EITHER OF THE McLEAN DAUGHERS FOUND 

OUT SUCH JUDGMENTS HAD BEEN ENTERED/ISSUED. 

D .  WHAT DOES BECOME RELEVANT I S  WHO NOTIFIED DAMSON AND 

McLEANHS DAUGHTERS, BECAUSE OF THE MISREPRESENTATION, 

DECEITFUL MISLEADING AND UNTRUE STATEMENTS BY M r .  SMITH 

ON Nov 6 ,  2007,  THAT I T  WAS MARK L IPONIS  WHO " D I D  NOT 

AUTHORIZE M R .  HARRIS TO PROCEED WITH THE LAWSUIT. ( T r n s c p t  
-> -. .) ( < ,  

Nov 6 ,  ' O J / P .  7 : 1 2 - 8 : 1 8 )  ~ t l : ~  ,,ji 1 
JNBACH1s CLOSING BRIEF/SUPP. HIS MTNS TO STRIKE AFF-L. McGean/Ehrler P. 3. 



T h i s  i s  f o r  t h e  C o u r t  a n  e a s i l y  v e r i f i a b l e  " L I E "  a n d  

"CONTEMPTUOUS DECEITFUL STATEMENT" b y  M r .  S m i t h ,  I n  

TETON C V  0 1 - 3 3 ,  i s  f o u n d  s e p a r a t e l y  f i l e d ,  much l a t e r  

a f t e r  t h e  f i l i n g  o f  t h e  c o m p l z i n t  t h e r e i n ,  w h i c h  was 

o n l y  v e r i f i e d  b y  J a c k  McLean,  a  s o l e  v e r i a f i c a t i o n  page  

s i g n e d  b y  D r .  M a r k  L i p o n i s ,  s u c h  f i l i n g  o v e r  t h e  many 

s t a t e d  o b j e c t i o n s  b y  JOHN N. BACH a s  d e f e n d a n t  a n d  c o u -  

t e r c l a i r n a n t  t h e r e i n .  

E .  I t  was o n l y  when JOHN N. BACH o b j e c t e d  t o  t h e  I d a h o  

Supreme C o u r t  o f  t h e  i n c o r r e c t n e s s  o f  t h e  c a p t i o n  and  they 

w e r e  n o t  t h e  p l a i n t i f f s  a s  s t a t e d  b y  M r .  S m i t h  i n  

t h e  n o t i c e  o f  a p p e a l  h e r e i n ,  t h a t  M r .  S m i t h  t h e n  o n  

19 ,  2007,  f i l e d  a  f o r m a l  m o t i o n  t o  c h a n g e  t h e  
.- 

c a p t i o n  h e r e i n  t o  s t a t e  who he a g a i n  d e c e i t f u l l y  m i s -  

s t a t e d  t o  b e  L y n n  McLean a n d  P a u l a  E h r l e r ,  s u c h  m o t i o n  

f u r t h e r  a g g r a v a t e d l y  a n d  c o m p o u n d e d l y ,  m i s s t a t e d / m i s  

r e p r e s e n t e d  t o  t h e  I d a h o  Supreme C o u r t ,  on  Nov 1 9 ,  ' 0 7  

v i a  S m i t h ' s  REPLY I N  SUPPORT NOTION TO SUSPEND APPEAL', e t c ' i -  - 

(See  JOHN PACH's M a r c h  06 ,  2008  CLOSING BRIEF RE H i s  

M o t i o n s  t o  S t r i k e  P l t s  P e n d i n g  M t n  f i l e d  Feb.  13 ,  ' 0 8  

& 2nd  A f f .  o f  DAMSON; a n d  i n  S u p p o r t  o f  M t n s  t o  Deny 

K t n s  f o r  R e c o n s i d / T o  S e t  A s i d e ,  To  D i s m i s s  A p p e a l  

I s s u i n g  C o n t e m p t  C i t a t i o n s  v .  S m i t h ,  H a r r i s  & L y n n  McLean.  
NOTE: MR.  S m i t h  d o e s  n o t  r e s p o n s e  t o  JOHN RACW1's Mar '6  CLOSING BRIEF: 

Pg 2 - 1 1 ;  w i t h  a t t e n t i o n  e s p .  t o  p g  3 - 6 ,  pq 8-9  i t e m i z -  
i n g  t h e  f i v e  b i g g e s t  p e r j u r i o u s  l i e s  o f  S.ynn M c L e a n ' s  
T i Y s t  a f f i d a v i t 7 N O N E  OF SUCH PERJURIOUS L I E S  ARE ADDRESSEE 
I N  SMITH 'S  2 p a g e  c u r r e n t  RESPONSE. SMITH authored s a i d  l i e s .  

F .  SPECIALLY MISSTATED BY M R .  SMITH i s : " B a c h  a r g u e d  ( F E ~ .  1 4 )  

i t  was u n c l e a r  e x a c t l y  when Dawson, L y n n  McLean and  

P a u l a  E h r l e r  r e c e i v e d  a c t u a l  n o t i c e  o f  t h e  S e p t  11 ,  ORDER. 

T h i s  f u r t h e r  c o n v o l u t e d  m a c h i n a t i o n  and  d e c e p t i v e  c l a i m e d  
'-l ' \, $' 
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m e n t a l  r e c a l l  b y  M r .  S m i t h ,  i s  f u r t h e r  d e c e p t i v e l y  

a d v a n c e d  t o  f u r t h e r  o b f u s c a t e  DAWSON'S L I E S  HE D I D  NOT 

RETAIN O R  AUTHORIZE ALVA HARRIS TO REPESENT HIM I N  

THIS ACTION, T h i s  was t h e  s o l e  q u e s t i o n  w h i c h  M r .  S m i t h  

s o u a h t  and c lot  1 3  d a y s  t o  r e s D o n s e  t o  E X H I I B I T S  1  and  

2  o f f e r e d  b y  JOHN RACH d u r i n q  s a i d  Feb.  1 4 ,  2008  h e a r i n q .  

M r .  S m i t h  q u e s t i o n e d  t h e  a c c u r a c y  a n d  f o u n d a t i o n a l  show- 

i n g  f o r  t h i s  C o u r t  t o  r e c e i v e  i n t o  e v i d e n c e ,  s h o w i n g  

DAWSON's, t h e  c o p i e d  p a g e s  o f  DAWSON1s a n d  A l v a  H a r r i s ' )  

t e s t i m o n i e s  t o  t h e  c o n t r a r y ,  g i v e n  i n  T e t o n  C V  02 -208 .  

The o n l y  r e s p o n s e  was DAWSON's SECOND AFFIDAVIT FURTHER 

OBDURATELY UNTRUE A N D  CONVOLUTEDLY OBFUSCATING THE M A N Y  

L I E S  FASHIONED BY M R .  SMITH I N  DAWSONmS a n d  LYNN McLEAN'S 

Nov.  12 ,  2007 AFFIDAVITS;  THESE THESE AFF15DAVITS WERE 

WELL BEYOND THE 1 4  d a y s  f r o m  O c t .  9,  2007 AND WERE OBJEC- 

TED, OPPOSED a n d  SUBJECT TO JOHN BACH'S MOTIONS TO STRI -  

KE. 

G .  WHAT JOHN N. BACH has  c o n s i s t e ~ t l y  i n s i s t e d  i s  t h e  names, 

r e l a t i o n s h i p s ,  f u l l  messages a n d  i r i f o r m a t i o n  o f  t h o s e  

p e r s o n s  o r  p e r s o n  who p u r p o r t e d l y  c a l l e d  DAWSON a n d  LYNN 

McLEAN o n  O c t .  1 0 ,  2007,  a n d  now a l s o  c a l l e d  PAULE EHRLER. 

WHY I S  SUCH DETAILS AND SPECIFICITY NECESSARY. Such 

e x a c t  i n f o r m a t i o n  w i l l  f u r t h e r  r e v e a l  t h e  many l i e s  f a s h -  

i o n e d  by M r .  S m i t h  i n  h i s  p u r p o r t e d  c l i e n t s 1  a f f i d a v i t s .  

I T  I S  IRRELEVANT O N  WHAT DATE DAWSON AND THE McLEAN 

SISTERS WERE PURPORTEDLY NOTIFBED. THE MISSING DETAILS 

AND ANY RELEVANT SHOWING OF EXCUABLE NEGLECT CLAIMED, 

EVEN THOUGH NOW UTTERLY UNTIMELY AND INADMISSIBLY RELEVANT 

I S  PROOF, IRREFUTABLY OF M R .  SMITH AND ALL INTERVENOR 
,-, -. r, ,,., ,A 'r 3) 
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COMPLAINT DEFENDANTS', e s p e c i a l l y  A l v a  H a r r i s ,  now j o i n e d l a i d e d  

b y  M a r v i n  S m i t h  a n d  h i s  l a w  f i r m ,  i n  c o n t i n u i n g  a n d  f u r t h e r  

e x t e n d i n g  t h e  r a c k e t e e r i n g  a c t i t i v i e s  p r o ~ e d a n d  f o u n d  b y  J u d g e  

S h i n d i ' r l i n g  t o  h a v e  b e e n  p e r p e t r a t e d  a n d  s t i l l  c o n t i n u i n g ,  i n  

a  fur the^ c o v e r u p  a n d  p e r j u r i o u s l y  a d v a n c e d  m o t i o n s  f o r  r e c o n -  

s i d e r a t i o n / t o  s e t  a s i d e  b r o u g h t  b y  M r .  S m i t h .  I t  i s  a p p a r e n t  

t h e  M r .  S m i t h  h a s  c h o s e n  n o t  t o  r e s p o n d  t o  t h e  L i v i n g  D e s i g n s ,  

Mannos v .  Moss,  RexbCirq Lumber  and  ~ P u l  l i n  ) c a s e s  repeatledlS/ c i t e d  ;by1 

JOHN N. BACH h e r e i n ,  e s p e c i a l l y  p a g e s  p a g e s  2, 4 - 6 ,  a n d  11,  

CLOSING BRIEF, e t c .  f i l e d  March 6, 2008. 

11.. THERE ARE ABSOLUTELY NO MERITS OF ANY KIND THAT SUPPORT 
THE UNTIMELY OFFERED AFFIDAVITS OF D A W O N ,  LYNN McLEAN a n d  
PAULA EHRLER. AS EACH OF SUCH UNTIMELY, OBJECTED TO AND 
OPPOSED AFFIDAVITS UTTERLY F A I L ,  EVADE AND A V O I D  ANY 
ADMISSIBLE EVIDENTIARY SHOWIGQF ANY EXCUSABLE NEGLECT. 

Rar;.,.J3.jOJOHN. BACW_., f i l e d  h e r e i n ,  s e r v i n g  t h e  C o u r t ,  

a n d  a l l  c o u n s e l  b y  m a i l ,  h i s  SPECIAL APPEARANCE RE: OBJECTIONS 

TO ASSERTED JURISDICTION RE SUBJECT MATTER AND LACK OF PERSONAL 
JURISDICTION OVER JOHN N. BACH TO CONSIDER PURPORTED P L A I N T I F F S '  
(WITHOUT STANDING O R  CAPACITY) SECOND MOTION FOR SANCTIONS, a n d  
O f f e r e d  MEMROANDUM I N  SUPPORT OF P L A I N T I F F S '  SECOND MOTION FOR 
SANCTIONS, a n d  JOHN N. BACH's MOTION TO STRIKE BOTH SAID SECOND 
MOTION FOR SANCTSION a n d  O f f e r e d  MEMORANDUM, e t c . ,  o f  1 2  p a g e s  
p l u s  a t t a c h e d  c o p y  o f  O c t .  19 ,  2007  DEMAND LETTER u p o n  DAWSON 
a n d  L IPONIS.  

T h i s  f i l e d  SPECIAL APPEARANCE, e t c . ,  b y  s u c h  r e f e r e n c e  i s  

i n c o r p o r a t e d  h e r e i n .  a n d  f u r t h e r ,  r e v e a l s  M r .  S m i t h ' s  e f f o r t s ,  

f i l i n g s  a n d  a r g u m e n t s ,  h e r e i n ,  t o  b e  m o s t  s p e c i o u s ,  w i t h o u t  

m e r i t ,  e t c . ,  i n  v i o l a t i o n s  o f  R u l e  l ( a )  a n d  l l ( a ) ( l ) .  JOHN 

JNBACH ' s  CLOS ' s BACH's r e q u e s t e d  f u r t h e r  a c t i o n s  b y f h q c o u r t  a n d  o r d e r s i !  a r e  - 
r e i t e r a t e d  h e r e i n  i n  f u l l .  ,./ 1 Mtns t o  STRIKE 

AFF-L. McLean/ 
E h r l e r  P. 6. DATED: M a r c h  14 ,  2008  

JOHfl N. /A  E/lCH,/Prd y i' J /hh{ Se 
CERTIFICATE OF SERVICE BY FAX/MAIL i/ 
I hereby c e r t i f y  t h a t  on t h i s  date, Mar. 14, 2008, I d i d  bo th  ma 
Fax ( v i a  785-8057) a  copy o f  t h i s  document t o  Judge Darren B. S i  
C/o Binqham Co. Courthouse, Blackfoot ,  I D  83221; Marv in  Smith, # I .F .  
I D  83405-1 630; A1 v  Ha r r i s ,  #479, She1 ley ,  83274; & Jared  H a r r i s ,  j ' f i ak foc  -.. _-Am.  



Marvin M. Smirh 
ANDERSON NELSON HALL SMITH, P.A. 
490 Memorial Drive 
Post Office Box 51630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fm (205) 523-7254 
Idaho State Bar No. 2236 
Attorneys for Plain~ffs 

NO. 7 1  1 P. 1/7 -L.. 

IN TI* DISTRICT COURT OF THE SF H JUDICIAL DISTRICT 
OF TllE STATE OF IDAHO, M COUNTY OF TETON 

JACK LEE MCLEAN AND WAYNE I Case No. CV-0 1-265 
DAWSON, I 

I 

Plaintiffs I 

I 

CHEYOVICH FAMILY TRUST AND I 
I 

VASA N. BACH FAMILY TRUST, 
I 
I 

Defendants. I 
I 

STATE OF IDAHO ) 
: SS. 

County o f  Bonneville 1 

AFFIDAVIT OF MARVIN M. 
SMITH IN SUPPORT OF 
IPLAJNTIFFS' SECOND MOTION 
FOR Si4NCTIONS 

Manin M. Smith, being fist duly sworn up 1 n oath, deposes and says: 

McLean (heirs of Jack Lee McLean) in the matter and make the following 

statements based upon m y  own personal knowledg 

1. I am an artdmey representing Wayne 

2. I am attorney representing Dr. Mark iponis in Teton County Case No. CV- t 

Dawson andPaula Ehrler and Lynn 

AFFIDAVIT OF MARVIN M. SMITH IN SUPPORT OF SECOND MOTION FOR 
SANCTIONS - 1 



* NO. 7 1  1 P.  2 /7  

2001-33. 

3. I have been contacted by my clients ayne Dawson and Dr. Malt Liponis 

who have informed me that they both have receivi: correspondence from Jolm Bach this i 
month (March 2008) relating to their on,going litiga ion will1 Mr. Bach. 1 

4. Attached hereto as Efiibit A is a true and correct copy of the first page the cl 
correspondence received by Wayne Dakvson 

5. Attached hereto as Exhibit B copy of the envelope 

post marked March 6,2008 containing the to Dr. Mark Liponis from 

John Bach. 1 
5L 

DATED this 17 day of March 2008. 

SUBSCRIBED AND SWORN to before n1 this 17 day of March, 2008. i 
Notary Public 

AFF;[RAVl;T OF MARVIN M. SMITH UV SUPPORT OF PL UNTIFFS' SECONID MOTION FOR 
SANCTIONS - 2 I 



MAR. 19 .  2 0 0 8  5 :  1 3 P M  A  ' RSON NELSON H A L L  S M I T H  Y1S NO. 7 1  1 P. 3/7 

CERTXFICATE QT SERVICE 

X hereby ce 'fl that I served a true copy o~ foregoing document upon the 
following this&%jr of March 2008, by hand mailing with the necessary 
postage affixed thereto, facsimile, or overnight 

John N. Bach 
PO Box 101 
Driggs, ID 83422 

[dl Mailing 
[ ] Hand Deliveiy 
[ I F =  
[ ] Overnight Mail 

L:\MMS\7060.1 Bach v McLem, LiponisUff-h4MS.Second.Motioli.S ctions.wpd i. 

AFFIDAVIT OR b'LARWN M. SmTH IN SUPPORT OF PL INTIFFS' SECOND MOTION FOR 
SANCTIONS - 3 



MAR. 19. 2 0 0 8  5 :  13PM u RSON NELSON H A L L  SMITl  
! II 

I 

NO. 7 1  1  P. 4 / 7  



)' MAR. 19.  2008 5 :  13PM w RSON N E L S O N  H A L L  S M I T H  NO. 7 1  1 P. 5/7 

; I  MAR 0 6 2008 
400N, 1 5 2 E  
P o s t  O f f i c e  Box 101 
Origgs ,  I D  8 3 4 2 2  
Tel: ( 2 0 5 )  354-8303 
Intervenor-ComplaJnant P r o  S e  

SEVENTH 
! 

J A C K  LEE McLEAN, T r u s t e e ,  arid 
WAYNE DAWSON, T r u s t e e ,  

C h E Y  O V I  CH F A M I L Y  TRUST, a n d  
V A S A  N .  B A C H  FAHILY TRUST, 

! ! 
Defendants .  1 ,  

i t  
' 

'*  BACH '  1 
dba TARGHEE POWDER EMPORIUM, 
LTD. , ) 

Intervenor-Complainant, I 
v .  

I 

] 
J A C K  L E E  M c L E A N ,  TRUSTEE, j bJAYNE DAWSON, TRUSTEE, DONNA 

.. . . 
D A M S O N ,  of  Feb. 2 5 ,  20Q8: 

and 
IN SUPPORT OF J O H N  N. BACH'S 
OTHER O B J E C T I O N S ,  ALL RC?UESTED 
O R D E R S  STRIKING/DENYING'ACL 
P U R P O R T E D  PLAINT IFFSr  MOTIONS 
F O R  RECOt4SIDERATION R 70 S E T  
A S I D E ;  D E N Y I N G  A L L  p L A I N T I F F s B  
MOTIONST0  CHANGE CAPTION, ADD- 
I N G  EITHER LYNN WEAN o r  P A L ~ L A  
EHRLER r DENYING A?IY :;SPNCTICINS ON 
J O H N  N. B A C H ;  

ALVA A '  bARRrS' I 
ually & dba & as A l t e r  Ego,lGf 
S C O N A .  LNG.. KATHERINE M .  MILLER, 1 :  
and DOES 1 through 39, IncJusive, ' 

During the o r a l  arguments o f  b. 1 4 ,  2008, p l a i n t i f f s '  p u r p -  

a n d  
GRANTING JO)!N N .  R A C I d ' S  MOTIONS:  

I. TO DISMISS P..LL PLAINTIFFS I 
APPEAL j P t  

2 -  ISSUING OF CONTEYPT CITA- 
i ' T h i r d  Party D e f e n d a n t s ,  I T I O N  A G A I N S T  MARVIN Y .  S ~ ~ I T M ,  

t i o n  t o  J O H N  BACH's summary judgkein / ls  motions; 2 )  He didn't know 

orted counsel. M a r v i n  Smith, made li w i t :  1 )  He was a p p s l l e d  t h a t  M r .  
I 

why Harris  d i d n ' t  f i l e .  any o p p o s - t $  n ,  ' e t c .  i and  3 )  w h r c h  second I; i 

- . .  !+ 

! s e v e r a l  binding admissions, to 

a r r i s  had not f i l e d  any opposi- 

admiss fon  he repeated a second t rnb just before c o n c l u d i n g  h i s  i : ' l  

A L V A  H A R R I S  ' &  LYNN McLEAN 

I .  P R E F A C I N G  C O N D I T I O N - ,  J s ~  4' P , D M I S S I O N S  EY P U R P O R T E D  P L A I N T I F F S .  
I I 

--_I- - - - - . - - - - -  

arguments, SMITH NEVER PRESENTED ANY 

J N B A C H 1 s  C L O S ' G  BRIEF.,. OBJNS, MTNY jTc I 
S T R I K E  & REQUESTED ORDCRS P .  1. 

$ACTS WHY HARRIS FILED NO OPPOSITION. 
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JOHN 14. BACH 
4Clr3N, L52E 
P o s t  O f f i c e  Box 101 
D r i g g s ,  I d a h o  83422  
T e l :  ( 2 0 8 )  3 5 4 - 8 3 0 3  
I n t e r v e n o r - C o m p l a i  n a n t  P r o  Se 

SEVENTH JUDICIAL  DISTRICT COURT, IDAHO, TETON COUNTY 

JACK LEE McLEAN, T r u s t e e ,  and  
WAYNE DAWSON, T r u s t e e ,  

P l a i n t i f f s ,  

v .  

CHEYOVICM FP.MILY TRUST a n d  
V A S A  N .  BACH FAMILY TRUST, 

D e f e n d a n t s .  

JOWN N .  B A C H ,  i n d i v i d u a l l y  & 
dba TARGHEE POWDER EMPORIUM, 
LTD., 

I n t e r v e n o r - C o m p l a i n t ,  

JACK LEE McLEA8, TRUSTEE, 
WAYNE DAWSON, TRUSTEE, DONNA 
DAMSON, ALVA A. HARRIS, i n d i v i -  
d u a l l y  4 dha h as  A l t e r  Ego o f  
SCONA, I F I C .  , I<ATHERINE M. FIILLER, 
a n d  DOES 1  t h r o u g h  30, I n c l u s i v e ,  

C A S E  NO: C V  0 1  - 265 

INTERVENOR-COMPLAINANT 
JOHN N .  BACH'S OBJECTIONS 
AND MOTION TO STRIKE/QUASH 
AFFIDAVIT OF MARVIN M .  SMITH 
I N  SUPPORT OF P L A I N T I F F S '  
SECOND MOTION FOR SANCTIONS, 
d a t e d  M a r c h  19 ,  2008  

T h i r d  Pa r t y  Defendants; I 
C O M E S  NOW INTERVENOR-COMPLAINANT JOHN N .  B A C H ,  a n d  moves 

h e r e b y  t h i s  H o n o r a b l e  C o u r t  t o  s t r i k e l q u a s h  i n  e n t i r e t y  t h a t  

AFF IDAI . IT  OF MARVIN M .  SMITH I N :  SUPPORT OF P L A I N T I F F S '  SECOND 

MOTION FOR SANCTIONS, d a t e d  M a r c h  19,  2008,  b u t  n o t  m a i l e d  u n t i l  

M a r c h  20, 2005  ( s e e  c o p y  o f  f r o n t  o f  e n v e l o p e  s h o w i n g  s a i d  " 2 0  

MARCH 2008 PM"  m a i l i n g  d a t e  c o n t a i n i n g  s u c h  A F F I D A V I T ) ,  n o t  r e c e i -  

v e d  u n t i l  t h e  l a t e  a f t e r n o o n ,  M a r c h  21,  2 0 0 8 .  

The e n t i r e  s a i d  a f f i d a v i t  w i t h  o f f e r e d / p u r p o r t e d  E x h i b i t s  

JNBUS OBJ/MTN STRIKE Smith 's  Aff/Supp 2nd Mtn r e  Sanctns P. IT , .-> tT -, ,, 
uuuob~-  



E x h i b i t  A ( p u r p o r t e d  h a n d w r i t t e n  n o t e  f r o m  Wayne Dawson]  and  

E x h i b i t  B  ( p u r p o r t e d  c o p y  o f  f r o n t  o f  e n v e l o p e  s p e c u l a t i v e l y  

m a i l e d  t o  M a r k  L i p o n i s  and  S i o b d a n  M c N a l l y )  i s  r e p l e t e  w i t h  

h e a r s a y ,  l a c k  o f  a u t h e n t i c a t i o n  a n d  f o u n d a t i o n a l  s h o w i n g ,  s p e c -  

u l a t i v e ,  c o n j e c t u r a l  a n d  w i t h o u t  c e r t i f i c a t i o n  v i a  a  n o t a r y  o f  

t h e  s i g n a t u r e s  o r  r e c o r d s  o f  e i t h e r  o f  s a i d  p u r p o r t e d  i n d i v i d -  

u a l s ,  t e s t i f i e d  o f  t h e i r  own p e r s o n a l  k n o w l e d g e .  

M o s t  e g r e g i o u s l y ,  M a r v i n  M. S m i t h ,  u p o n  s u c h  h e a r s a y ,  l a c k  

o f  a u t h e n t i c t t i o n  and  o t h e r  f o u n d a t i o n a l  s h o w i n g s ,  e t c . ,  compounds 

s u c h  m u l t i p l e  h e a r s a y ,  e t c . ,  s p e c u l a t i v e  a s s e r t i o n s ,  e t c . ,  a n d  

"VOUCHES" w i t h o u t  p r o p r i e t y  n o r  s h o w i n g  o f  a d m i s s i b i l i t y  o r  m a t -  

e r i a l i t y ,  w h a t  h e  f u r t h e r  s t a t e s  f a l s e l y  a r e  t r u e  a n d  c o r r e c t  

c o p i e s .  None o f  M a r v i n  S m i t h ' s  c o n j e c t u r a l  a n d  f u r t h e r  s p e c u l a -  

t i v e  m i s s t a t e m e n t s  h a v e  been  p r o p e r l y  v e r i f i e d  u n d e r  p e n a l t y  o f  

p e r j u r y  b y  e i t h e r  o f  h i s  p u r p o r t e d  c l i e n t s ,  w h i c h  c l i e n t s  h a v e  

n o t  been r e c o g n i z e d  n o r  v a l i d l y  o r d e r e d  a s  h i s  c l i e n t s  a n d  w i t h  

, s t a n d i n g  o r  c a p a c i t y  8d1 a p p e a r  o r  p r e s e n t  a n y  m o t i o n s  i n  t h i s  

a c t i o n  n o r  t h e  c o m p a n i o n  a c t i o n ,  TETON C V  01 -33 ,  i n  w h i c h  l a t t e r  

a c t i o n ,  J u d g e  D a r r e n  B. S impson  i s  d i s q u a l i f i e d  a n d  c a n n o t  c o n s i -  

d e r  any  o f f e r e d  s p e c u l a t i v e  f a c t  o r  s t a t e m e n t  o f  l a w  v i a  M a r v i n  

S m i t h ' s  s a i d  a f f i d a v i t .  

Even t h e  p a r t i e s  t o  w h i c h  s a i d  t w o  e x h i b i t s  w e r e  p u r p o r t e d -  

l y  s e n t ,  i n c l u d e  "Donna Dawson" t o  whom p u r p o r t e d  Ex .  A was m a i l e d  

v i a  t h e  h e a r s a y  s t a t e m e n t  o f  " v i a  USPS" a n d  EX B, t o  " S i o b d a n  

M c N a l l y .  N e i t h e r  Donna Dawson n o r  S i o b d a n  M c N a l l y  a r e  a t t e m p t e d  

t o  b e  r e p r e e e n t e d  b y  M a r v i n  S m i t h  n o r  h i s  l a w  f i r m  h e r e i n ,  a n d  

a g a i n ,  Mark  L i p o n i s  a n d  S i o b d a n  M c N a l l y ,  a r e  n o t  a n y  p a r t y  w h a t -  

s o e v e r  i n  t h i s  a c t i o n ,  b u t  s u c h  Ex B, a p p e a r s  t o  b r i n g  i n  t h e  

JNB'S OBJ/MTN STRIKE Smith 's  Aff/Supp 2d Mtn r e  Sanctns P. 2. 
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c o m p a n i o n  a c t i o n ,  C V  0 1 - 3 3 ,  w h e r e i n  J u d g e  S impson  i s  d i s q u a l i f i e d .  

Any r e q u e s t  f o r  j u d i c i a l  n o t i c e  o f  a n y  a s p e c t  o f  C V  0 1 - 3 3  r e q u i r e s  

a  f u l l  h e a r i n g  be g r a n t e d  JOHN BACH, I . R . E . ,  R u l e  201,  e t  seq .  

The f i r s t  t h r e e  ( 3 )  p a r a g r a p h s  o f  S m i t h ' s  A f f i d a v i t  a r e  w h o l l y  

h e a r s a y ,  c o n j e c t u r a l ,  w i t h o u t  f o u n d a t i o n ,  r e l e v a n c y  o r  a d m i s s i b i l i t y .  

What i s  m o s t  r e v e a l i n g ,  as  s t a t e d  i n  J o h n  B a c h ' s  e a r l i e r  memo b r i -  

i e f s ,  as  t o  s a i d  f i r s t  3  p a r a g r a p h s  a r e :  

1 .  No v a l i d  o r d e r / d e b i s P ~ , n  b y  a n y  q u a l i f i e d  j u d g e  h a s  i s s u e d  
w h i c h  h o l d s  t h a t  M a r v i n  S m i t h  o r  h i s  l a w  f i r m  h a v e  p r o p e r l y  
been s u b s t i t u t e d  i n / a p p e a r e d  f o r  a n y  p l a i n t i f f s  h e r e i n  
t h a t  h a v e  s t a n d i n g  o r  c a p a c i t i e s .  

2 .  U n t i l  s u c h  an o r d e r / r u l i ~ g ,  w h i c h  o r d e r / r u l i n g  c a n n o t  b e  
r e t r o a c t i v e l y  n o r  n u n c  p r o  t u n c  i s s u e d ,  S m i t h  a n d  h i s  
f i r m  a l s o  h a v e  no  c o n f i d e n t i a l  i t i e s / n o r  p r i v i - l i e g e s  w i t h  
P i s  p u r p o r t e d  c l i e n t s ;  h e  h a s  r a t i f i e d ,  c o n f i ~ m e d ,  and  
f u r t h e r  w a i v e d  a n d  abandoned  a n y  p r i v i l e g e s ,  s a y i n g  "my 
c l i e n t s  . . h a v e  i n f o r m e d  me t h a t  t h e y  h a v e  r e c e i v e d  c o r r e s -  
p o n d e n c e  f r o m  . . . I '  

3 .  What S M i t h ' s  c l i e n t s  may h a v e  r e c e i v e d ,  a t  l e a s t  b y  a  p u r -  
p o r t e d  f i r s t  page,  Ex .  A . ,  i s  a  c o u r t  f i l e d  documen t ,  w h i c h  
i s  n o t  c o r r e s p o n d e n c e  b y  a n y  d e f i n i t i o n .  The f o r w a r d i n g  
h e r e i n  b y  s u c h  c o u r t  f i l e d  d o c u m e n t  s h o u l d  h a v e  b e e n  b y  
t h e  c l e r k  o f  t h i s  c o u r t  i n a s m u c h  as  S m i t h  has  n o t  b e e n  f o u n d  
t o  be  c o u n s e l  f o r  anyone ,  a n d  anyone ,  who m i g h t  b e  a  p a r t y  
h e r i i n  w o u l d  have  b o t h  t h e  o b l i g a t i o n  a n d  a b s o l u t e  p r i v i l e g e  
( l i t i g a t i o n  p r i v i l e g e )  t o  s e n d  t h e  r e a l  p a r t i e s  h e r e i n  a  
c o p y .  Nor does P r o f '  1  Rule o f  Conduct 4.2 app ly  whatsoever. 

4 .  N e i t h e r  Donna Dawson n o r  S i o b d a n  M c N a l l y  a r e  r e p r e s e n t e d  b y  
S m i t h  n o r  h i s  l a w  f i r m .  M c N a l l y  i s  n o t  a  p a r t y  h e r e i n ,  b u t  
i s  i n  C V  0 1 - 3 3 .  Any h u s b a n d  i n  b o t h  C a l i f o r n i a  a n d  Mass. ,  
a r e  e q u a l  comanagers  o f  t h e  m a r t i a l  p r o p e r t i e s  a n d  b u s i n e s s  
a c t i v i t i e s  and e n t i t l e d  t o  b e  g i v e n  n o t i c e  o f  a l l  demands 
o r  l i a b l i t i e s  o f  t h e i r  s p o u s e s ,  so  a s  t o  b i n d  b o t h .  N e i t h e r  
s a i d  s p o u s e s  have  f i l e d  a n y  m o t i o n s  f o r  r e c o n s i d e r a t i o n ,  t o  
s e t  a s i d e  n o r  any  v a l i d  t i m e l y  N o t i c e  o f  A p p e a l .  

5 .  S m i t h ' s  s a i d  f r i v o l o u s ,  c o n t r i v e d  a f f i d a v i t  i s  i n  u t t e r  
bad  f a i t h ,  v i o l a t e s  R u l e s  1 ,  l l ( a ) ,  e t c . ,  a n d  i s  a  c o n t e m p -  
uous a b u s e  o f  p r o c e s s  and- o b s t r u c t i o n  o f  j u s t i c e .  

The f o r e g o i n g  o b j e c t i o n s ;  o p p o s i t i o n  a n d  m o t i a n  t o  s t r i k e / q u a s h  

S m i t h ' s  s a i d  A f f i d a v i t  w i t h  e x h i b i t s  t h e r w s h o u l d  b e  g r a n t e d .  

DATED: M a r c h  24, 2 0 0 8  
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SEVENTH J U D I C I A L  D I S T R I C T  COURT, IDAHO, TETON COUNTY 

JACK LEE McLEAN, T r u s t e e ,  a n d  
WAYNE DAMSON, T r u s t e e ,  

P l a i n t i f f s ,  

CHEYOVICH FAMILY TRUST a n d  
VASA N .  BACH FAMILY TRUST, 

D e f e n d a n t s .  

30KN N .  BACH, i n d i v i d u a l l y  & 
dba TARGHEE POWDER EMPORIUM, 
LTD. ,  

I n t e r v e n o r - C o m p l a i n t ,  

JACK LEE McLEAN, TRUSTEE, 
!4!AYNE OAWSON, TRUSTEE, DONNA 
DAblSON, ALVA A. HARRIS, i n d i v i -  
d u a l l y  R dba S a s  A l t e r  Ego o f  
SCONA, I N C .  , KATHERINE M. F.IILLER, 
a n d  DOES 1  t h r o u g h  30, I n c l u s i v e ,  

1 CASE NO: C V  0 1  - 265  

INTERVENOR-COMPLAINANT 
JOHN N. BACH'S OBJECTIONS & 
MOTION TO STRIKE "THIRD 
A F F I D A V I T  OF WAYNE DAWSON" 

IRCPy R u l e  1 2 ( f )  

T h i r d  P a r t y  Defendants. 

INTERVENOR-COMPLAINANT JOHN N. BACH h e r e b y  s u b m i t s  h i s  o b j e c -  

t i o n s  a n d  m o t i o n  t o  s t r i k e  t h a t  2  p a g e  THIRD A F F I D A V I T  OF WAYNE 

w i t h  o f f e r e d  E X H I B I T  A, a t t a c h e d ,  d a t e d  M a r c h  31 ,  2 0 0 8 ,  r e c e i v e d  

A p r i l  2, 2QfI8. 

S u c h  THIRD AFF IDAVIT  OF WRYNE DAWSON, i s  n o t  j u s t  u n t i m e l y ,  

a s  a p p a r e n t l y  DAWSON a n d  h i s  p u k p o r t e d  c o u n s e l ,  r l a r v i n  S m i t h ,  

d o  n o t  a d h e r e  t o  t h e  f i l i n g  a n d  s e r v i c e  p r e r e q u i s i t e s  o f  IRCP,  Rule 6(; 

Ru l ' es  7 ( b ) ,  1 1  ( a )  ( b ) ,  e t c - n o r  d o  t h e y  r e c o g n i z e  r e q u i r e d  d e a d l i n e s  

JNBACH1s Obj /Ytn t o  S t r i k e  THIRD AFF o f  Wayne Dawson P. 1. r ,  + , .  3 # a  0 \.t t.! 1 . )  f )  <.j 



t h a t  do n o t  a l l o w  f o r  f u r t h e r  f i l i n g s  u n l e s s  t i m e l y  a n d  p r o p e r  

m o t i o n s  w i t h  r e l e v a n t  a f f i d a v i t  s h o w i n g  g o o d  c a u s e s  f o r  t h e  e x t e n -  

s i o n s  o f  s u c h  d e a d l i n e s  h a v e  b e e n  f i l e d .  No m o t i o n s  w i t h  s u c h  

r e q u i r e d  a f f i d a v i t  f o r  a n y  f u r t h e r  e x t e n i i o n  t o  f i l e  t h e  c u r r e n t  

THIRD AFF IDAVIT  OF W4YNE DAWSON h a v e  b e e n  p r e s e n t e d ,  JOHN BACH, 

f u r t h e r  o b j e c t s  t o  a n y  s u c h  m o t i o n s ,  a p p l i c a t i o n  h e r e a f t e r ,  as  

DAWSON a n d  SMITH s h o u l d  b e  t r e a t e d  as " l a z y  a n d  c o n t u m a c i o u s  e l e -  

m e n t a r y  s c h o o l  s t u d e n t s  who h a v e  d e l i b e r a t e l y  m i s s e d  a  t e a c h e r ' s  

due  d a t e  d e a d l i n e  f o r  s u b m i s s i o n  o f  a m a j o r  r e D o r t ,  o n l y  t o  h a v e  

s u c h  s t u d e n t s  t u r n  t h e i r  r e p o r t s  i n  h a l f  a  m o n t h  o r  m o r e  l a t e r ,  

a n d  e x p e c t  f u l l  c r e d i t  f o r  c o m p l e t i o n ,  l e t  a l o n e  any g r a d e  o t h e r  

t h a n  F-  . " N e i t h e r  SYITH n o r  DAWSON d i l a t o r y  incompleteness can be given any mer i  

JOHN BACH r e f e r s  t o  h i s  Mar . 26, 2008 f i l e d  OJBECTIONS AND 

MOTION TO STRIKE A F F I D A V I T  OF MARVIN M.  SMITH RE s a n c t i o n s ,  e t c . ,  

BY SUCH REFERENCE INCOPPORATES SUCH AS THOUGH SET FORTH I N  FULL .  

A d d i t i o n a l l y  p a r .  2 a n d  3 o f  s a i d  THIRD A F F I D A V I T  a l o n g  w i t h  

t h e  o f f e r e d  E X H I B I T  A . ,  a r e  h e a r s a y ,  w i t h o u t  a d e q u a t e  f o u n d a t i o n ,  

s h o w i n g  o f  r e l e v a n t  o r  a d m i s s i b i l i t y ,  a n d  t h e  o f f e r e d  s e l f  s e r v i n g  

n o t e  o f  DAWSON r e v e a l s  s u c h  f r o n t  p a g e  o f  a n  M a r .  9 ,  2 0 0 8  f i l e d  

d o c u m e n t  was m a i l e d  t o  "DONNA DAWSON,"a t h i r d  p a r t y  d e f e n d a n t  n o t  

r e p r e s e n t e d  b y  S m i t h  n o r  h a v i n g  f i l 6 d  a n y  m o t i o n  f o r  r e c o n s i d e r a -  

t i o n  o r  a p p e a l  h e r e i n .  S u c h  e x h i b i t  A  i s  n o t  a n y  c o n c l u d e d  " c o r r e s -  

p o n d e n c e "  . i\lo showing i s  made t h a t  any o t h e r  pages m i g h t ' v e  been rece ived .  

JOHN BACH moves t o  s t r i k e  s a i d  THIRD A F F I D A V I T  OF WAYNE DAWSON 

w i t h  o f f e r e d  E X .  A ,  i n  e n t i r e t y ;  b u t  t o  u s e  s u c h  THIRD AFF IDAVIT ,  a 
f o r  f u r t h e r  b a s i s  t o  i s s u e  a  c i t a t i o n  o f  c o n t e m p t  a n d  f o r  s a n c t i o n s  
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I. INTRODUCTION 

BEFORE THIS COURT is the Motion of the plaintiffslthird-party defendants, Jack Lee 

McLean, Trustee, and Wayne Dawson, Trustee (hereinafter collectively referred to as the 

"Plaintiffs"), for ~econsideration.' This Court heard the Plaintiffs' Motion on February 14, 

2008.~ ~t that hearing, this Court gave the Plaintiffs until March 11, 2008 to respond to the 

request of Intervenor-Complainant John S. Bach ("Bach") to submit portions of deposition 

transcripts into the record. This Court considers the matter submitted as of March 11, 2008. 

Having reviewed the record in this matter, the arguments of the parties and the briefs submitted, 

this Court finds that the Plaintiffs' Motion should be denied. 

11. BACKGROUND 

The Plaintiffs filed suit against the Cheyovich Family Trust (hereinafter "Cheyovich") 

and the Vasa N. Bach Family Trust (hereinafter the "Bach Trust") to quiet title to a 40-acre 

parcel of real estate in Teton County, and to partition that real e ~ t a t e . ~  Attorney for the Plaintiffs 

Alva Harris (hereinafter "~arr is")~ served the Complaint and Summons upon Bach as the 

successor trustee of the Bach  rust.^ The Clerk of the Court entered a default against the Bach 

Trust on January 15,2002.~ 

' Motion for Reconsideration, McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed 
October 17,2007) (hereinafter "Plaintiffs' Motion"). 

Minute Entry, McLean v. Cheyovich Family Trust, Teton County case no. CV 200 1-265 (filed March 21,2008). 
Complaint to Quiet Title and Partition Real Estate, McLean v. Cheyovich Family Trust, Teton County case no. CV 

2001-265 (filed December 18,2001) (hereinafter the "Complaint"). 
This Court notes that Harris is also named as a third-party defendant to this lawsuit. 
Affidavit of Service, McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed December 31, 

2001). 
6 Default, McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed January 15,2002). 
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On February 26,2002, this Court, the honorable Brent J. Moss presiding, granted Bach's 

motion to intervene in the case as to his personal interests only.7 On March 26,2002, Bach filed 

his Complaint in Intervention against the Plaintiffs, and third-party defendants Donna Dawson, 

Harris, and Katherine M. Miller, whereby he requested quiet title to "at least one-fourth" of the 

real estate in issue, and damages against the Plaintiffs and the third-party defendants.* 

On January 3, 2005, this Court, the honorable Jon J. Shindurling presiding, granted 

Bach's Motion for Dismissal with Prejudice as to Plaintiff Jack Lee ~ c ~ e a n ~  On September 11, 

2007, this Court, the honorable Jon J. Shindurling presiding, ordered the dismissal, with 

prejudice of the Plaintiffs' case for lack of prosecution and granted summary judgment in favor 

of Bach on Bach's ~1aim.s.'~ Judge Shindurling issued the Judgment in the case on the same 

date." 

' Minute Report, McLean. v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (dated February 26, 
2002), at p. 5. 
8 Complaint in Intervention by John N. Bach, Intervener, McLean v. Cheyovich Family Trust, Teton County case no. 
CV 2001-265 (filed March 26,2002) (hereinafter "Bach's Complaint in Interventionyy). 
9 Order, McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed January 3, 2005) 
(hereinafter the "1-3-05 Order"). 
10 Joint Cases - CV 01-33 & CV 01-265 - Opinion Memorandum and Orders re: 1) Granting Defendant, 
Counterclaimant & Complainant in Intervention John N. Bach's Motions for Summary Judgment; and 2) for Order 
and Issuance of Judgment of Dismissal with Prejudice of Plaintiffs' Complaints in CV 01-33 and CV 01-265 with 
Orders for: Immediate Issuance of Judgment in John N. Bach's Favor Quieting Sole title, Ownership, Possession, 
Use, and Occupation of Real Property Parcels Kkown [sic] as - Drawknife parcel (33 acres), Peacock parcel (40 
acres) and Zamona Casper Parcel (8.5 acres, with Permanent Injunction against all Plaintiffs, their Trustees, any and 
all Successors in Interests, Attorneys, Agents, etc., McLean v. Cheyovich Family Trust, Teton County case no. CV 
2001-265 (filed September 11,2007) (hereinafter the "9-1 1-07 Memorandum Order"), at p. 13. 
I' Quieting Title Judgment in Favor of John N. Bach, Individually & dba Targhee Powder Emporium, Ltd. And 
Against Jack Lee McLean, Trustee, Wayne Dawson, Trustee, Donna Dawson, Alva A. Harris, Individually & dba & 
as Alter Ego of Scona, Inc., McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed 
September 11,2007) (hereinafter the "Judgment"). 
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On October 17, 2007, attorney Marvin M. Smith (hereinafter "Smith") substituted into 

the case, in place of Harris, as attorney of record for the plaintiffs.12 The Plaintiffs, through new 

counsel Smith, filed their Motion for Reconsideration on the same date, arguing lack of service 

of the 9-11-07 Memorandum Order and the Judgment, Bach's lack of standing to appear on 

behalf of any party other than his individual interests, inconsistency with a prior order by the 

honorable Richard St. Clair, inconsistency with chain of title and excusable neglect.13 Bach 

objected to the Plaintiffs' Motion for Reconsideration, on the grounds that (1) Smith did not 

properly substitute in the case as counsel for the Plaintiffs; (2) no "estate of Jack Lee McLean" 

exists; (3) the applicable time limitations for any motion for reconsideration have expired; (4) the 

Plaintiffs' excusable neglect argument lacks merit because Harris, as former counsel for the 

Plaintiffs, agreed to the dismissal of the Plaintiffs' case for lack of prosecution; and (5) Harris 

remains counsel of record for the plaintiffs.14 

111. ANALYSIS 

A. Standard of Review - Substitution of Counsel. 

Idaho Rule of Civil Procedure 1 l(b)(l) addresses the procedure for a substitution of 

counsel after the initiation of a lawsuit. It reads: 

l2 Stipulation for Substitution of Counsel, McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 
(filed October 17,2007) (hereinafter the "Stipulation for Substitution"). 
l3 Plaintiffs' Motion, at pp. 1-2. 
l4 Defendant, Counterclaimant and Intervener Complainant John N. Bach's Notice of Motions and Motions re: (1) 
for Order Striking, Vacating & Purging all Plaintiffs' Motions for Reconsideration, Dated Oct. 17, 2007 in Teton 
Case Nos: CV 01-33 & CV 01-265; and (2) for Order of Removal, Precluding or Recusal, with Sanctions of Marvin 
M. Smith & his Law Firm of Anderson, Nelson, Hall, Smith, P.A. as Counsel for any Plaintiffs in Both Said Teton 
Civil Actions, 01-33 and 01-265, McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed 
October 25,2007) (hereinafter "Bach's Objection to Motion for Reconsideration"). 
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The attorney of record of a party to an action may be changed or a new attorney 
substituted by notice to the court and to all parties signed by both the withdrawing 
attorney and the new attorney without first obtaining leave of the court. If a new 
attorney appears in an action, the action shall proceed in all respects as though the 
new attorney of record had initially appeared for such party, unless the court finds 
good cause for delay of the proceedings. 

Idaho Code ("I.C.") $5 3-203 and 3-204 also address the change of attorney during the 

course of a lawsuit. Those code sections read: 

3-203. Change of attorney. - The attorney in an action or special proceeding 
may be changed at any time before judgment or final determination as 
follows: 
1. Upon his own consent, filed with the clerk, or entered upon the 

minutes. 
2. Upon the order of the court or judge thereof, upon the application of 

the client, after notice to the attorney. 

3-204. Notice of change. - When an attorney is changed, as provided in the last 
section, written notice of the change and of the substitution of a new 
attorney, or of the appearance of the party in person, must be given to the 
adverse party; until then, he must recognize the former attorney. 

Smith's Stipulation for Substitution meets the I.R.C.P. 1 l(b)(l), I.C. $ 3-303 and I.C. § 3- 

204 requirements. Smith filed his notice, which bears both his signature and Harris's signature.15 

Thus, Harris gave his consent to the change in counsel, and such consent was filed with the Clerk 

of the Court. Smith's Certificate of Service shows that he mailed a copy of the Stipulation for 

Substitution to ~ a c h . ' ~  There is no requirement that all parties sign the stipulation. This Court 

finds that Smith properly substituted into the lawsuit as counsel of record for the Plaintiffs and 

that Harris is no longer the attorney of record for the Plaintiffs. 

l5 Stipulation for Substitution, at p. 1. 
l6 at p. 2. 
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B. Caption of Case. 

Bach argues that Smith fabricated the entity entitled "the Estate of Jack McLean and 

Surviving Beneficiaries," which entity is named as a plaintiff in the Plaintiffs' Motion for 

~econsideration." The record reflects that prior to Smith's substitution into the case as attorney 

of record for the Plaintiffs, the caption of this lawsuit read, in pertinent part, "Jack Lee McLean, 

~rustee." '~ The record also reflects that Jack Lee McLean died in December of 2003." 

Following the filing of the Motion for Reconsideration, the Plaintiffs filed several other 

pleadings using the "Estate of Jack McLean and Surviving Beneficiaries" in the caption.20 

However, as of November 21,2007, the Plaintiffs' pleadings have been captioned with "Jack Lee 

McLean" instead of the "Estate of Jack ~ c ~ e a n . " ~ ~  In addition, the Plaintiffs have filed a 

17 Bach's Objection to Motion for Reconsideration, at p. 2. 
l8 Complaint, at p. 1. 
l9 1-3-05 Order, at p. 1. 
20 See: Notice of Appeal, McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed October 
23,007); Objection to Defendant's Motions Dated October 25, 2007, McLean v. Cheyovich Family Trust, Teton 
County case no. CV 2001-265 (filed November 1, 2007); Plaintiffs' Motion for Sanctions, McLean v. Cheyovich 
Family Trust, Teton County case no. CV 2001-265 (filed November 2, 2007); Memorandum in Support of Motion 
for Sanctions, McLean. v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed November 2,2007); 
Affidavit of Marvin M. Smith in Support of Plaintiffs' Motion for Sanctions, McLean v. Cheyovich Family Trust, 
Teton County case no. CV 2001-265 (filed November 2,2007). 
21 See, ex.: Affidavit of Wayne Dawson in Support of Plaintiffs' Motion for Reconsideration, McLean v. Cheyovich 
Family Trust, Teton County case no. CV 200 1-265 (filed November 2 1,2007) (hereinafter the "Dawson Affidavit"); 
Memorandum in Support of Motion for Reconsideration, McLean v. Cheyovich Family Trust, Teton County case no. 
CV 200 1-265 (filed November 2 1, 2007) (hereinafter the "Plaintiffs' Memorandum"); Motion to Change Caption, 
McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed November 21,2007) (hereinafter the 
"Motion to Change Caption"); Affidavit of Lynn McLean in Support of Motion for Reconsideration and Motion to 
Change Caption, McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed November 21, 
2007) (hereinafter the "McLean Affidavity'); Notice of Hearing, McLean v. Cheyovich Family Trust, Teton County 
case no. CV 2001-265 (filed November 21,2007). 
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Motion to Change the Caption of the case, to remove Jack Lee McLean as a plaintiff and replace 

him with his heirs, Lynn McLean and Paula ~ h r l e r . ~ ~  

Although the Plaintiffs, represented by Smith, utilized an incorrect caption on their initial 

pleadings, such error does not rise to the level of grounds for denying their Motion for 

Reconsideration. Indeed, the Plaintiffs have now corrected their mistake, and Bach has shown no 

harm or prejudice by the Plaintiffs' temporary use of the incorrect title of one of the parties 

plaintiff. 

C. Standard of Review - Motion for Reconsideration. 

The Plaintiffs' premise their Motion for Reconsideration upon 1.R.C.P 1 l ( a ) ( 2 ) ~ ) . ~ ~  

Idaho Rule of Civil Procedure 11 (a)(2)(B) provides, in pertinent part: 

A motion for reconsideration of any interlocutory orders of the trial court 
may be made at any time before the entry of final judgment but not later than 
fourteen (14) days from the entry of final judgment. 

On a motion for reconsideration of a sufnmary judgment, this Court should reconsider those 

facts, established by summary judgment, in light of any new or additional facts that are submitted 

in support of the motion." Specifically, the Plaintiffs must bring to this Court's attention: 

. . . any new facts presented by the moving party that bear on the correctness of the 
interlocutory order. The burden is on the moving party to bring the trial court's 
attention to the new facts. [The trial court is] not required to search the record to 
determine if there is any new information that might change the specification of 
facts deemed to be e~tablished.~~ 

22 Motion to Change Caption, at p. 1. 
23 Plaintiffs' Motion, at p. 1. 
24 Coeur dYlene Mining Co. v. First Nut? Bank ofNorthern Idaho, 118 Idaho 812, 823, 800 P.2d 1026, 1037 
(1990). 
25 Id. (emphasis added). - 
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Rule 1 l(a)(2)(B) requires that a motion for reconsideration present new facts, or disclose additional 

facts, within the record.26 

This Court has considerable discretion whether to grant or deny a motion for 

rec~nsideration."~ A trial court's discretion is examined under a three part test: 1) whether the 

trial court correctly perceived the issue as one of discretion, 2) whether the trial court acted 

within the outer boundaries of its discretion and consistently with the legal standards applicable 

to the consideration of an award, and 3) whether the trial court reached its decision by an exercise 

of reason.28 

D. Timeliness of the Plaintiffs' Motion. 

Bach argues that the Plaintiffs failed to file their Motion within the fourteen (14) day 

period required by I.R.C.P. 11(a)(2)@).~' The Plaintiffs do not deny that their Motion was filed 

more than fourteen days after the entry of the Judgment, but argue that they did not receive notice 

of the Judgment or the 9-1 1-07 Memorandum Order until after the fourteen-day period for filing 

a motion for reconsideration had run.30 

26 Id. 
'' z r d a n  v. Beeks, 135 Idaho 586,592,21 P.3d 908,914 (2001). 
28 Sun Valley Shopping Center v. Idaho Power Co., 1 19 Idaho 87,94,803 P.2d 993,1000 (1 99 1). 
29 Bach's Objection to Motion for Reconsideration, at pp. 3-4. 
30 Plaintiffs' Memorandum, at p. 2; Dawson Affidavit, at p. 3; McLean Affidavit, at p. 2. 
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Both the Judgment and the 9-1 1-07 Memorandum Order, filed September 11,2007, show 

that the Clerk of the Court mailed them to Harris on October 3,2007, twenty-two (22) days from 

the date Judge Shindurling signed them.31 Under I.R.C.P. 77(d), 

Immediately upon the entry of an order or judgment the clerk of the district 
court, or magistrates division, shall serve a copy thereof, with the clerk's filing 
stamp thereon showing the date of filing, by mail on every party affected thereby 
by mailing or delivering to the attorney of record of each party . . . 

* * * 
Lack of notice of entry of an order or judgment does not affect the time to appeal 
or to file a post-judgment motion, or relieve or authorize the court to relieve a 
party for failure to appeal or file a post-trial motion within the time allowed, 
except where there is no showing of mailing bv the clerk in the court records and 
the parw affected thereby had no actual notice.32 

In this case, not only does the record reflect that the Clerk of the Court did not mail the 9- 

11-07 Memorandum Order and Judgment until October 3, 2007, but it also reflects that, as of 

October 2, 2007, the Plaintiffs had no actual notice of the 9-1 1-07 Memorandum Order or the 

Judgment. On September 25, 2007, Bach filed a motion, wherein he requested that the Court 

enter Bach's proposed 9-1 1-07 Memorandum Order and Bach's proposed ~ u d ~ m e n t . ~ ~  Bach's 

Motion for Entry of Memorandum Order and Judgment apparently reflects that, as of September 

25,2007, Bach had not received the 9-1 1-07 Memorandum Order or the Judgment. On October 

2, 2007, the Plaintiffs filed an objection to Bach's Motion for Entry of Memorandum Order and 

Judgment, stating: "This Motion is premature since this Court has not issued its Decision or 

31 Judgment, at p. 6; 9- 1 1-07 Memorandum Order, at p. 15. 
32 I.R.C.P. 77(d) (emphasis added). 
33 Notice of Motions and Motions by Defendant John N. Bach [& In All Capacities Appearing] in These Two 
Actions re: (I) For Signing & Entry of Opinion and Order Decision Along with Two Separate Formal Judgments in 
Forms Presented by Him and (2) for Certificate of Final Appeal of Said Judgments, Once Entered per IRCP, Rule 
54(b), McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed September 25, 2007) 
@ereinafter "Bach's Motion for Entry of Memorandum Order and Judgmenty'). 
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Order concerning the Summary Judgment matter presented prior hereto."34 This statement 

convinces this Court that the Plaintiffs did not have actual notice of the 9-1 1-07 Memorandum 

Order or the Judgment until October 3, 2007. By October 3, 2007, the fourteen-day time 

limitation for filing a Motion for Reconsideration had already passed. 

Where a party does not receive actual notice until after the deadline for taking further 

action has passed, that party is deprived of any opportunity to take further action. Accordingly, 

the deadline for taking the action contemplated begins to run anew from the date the party 

receives actual notice.35 

Since the Clerk of the Court mailed the copies of the 9-1 1-07 Memorandum Order and 

the Judgment to the Plaintiffs, the Idaho Rules of Civil Procedure accord the Plaintiffs three (3) 

days, in addition to the fourteen days allowed, for filing a motion for reconsideration. Idaho Rule 

of Civil Procedure 6(e)(l) states: 

Whenever a party has the right or is required to so some act or take some 
proceedings within a prescribed period after the service of a notice or other paper 
upon the party and the notice or paper is served upon the party by mail, three(3) 
days shall be added to the prescribed period. 

Thus, the Plaintiffs had fourteen (1 4) days from the date they received notice of the 9- 1 1-07 

Memorandum Order and the Judgment, together with three (3) days added for the mail rule, or 

until October 20, 2007. The Plaintiffs filed their Motion for Reconsideration on October 17, 

34 Objection to Motion, McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed October 2, 
2007). 
35 - See: Herrett v. Herrett, 105 Idaho 358,360,670 P.2d 63,65 (Ct. App. 1983). 
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2007. This Court finds that the Plaintiffs filed their Motion for Reconsideration within the time 

limits allowed under I.R.C.P. 1 l(a)(2)(B), and the motion shall be considered on its merits. 

E. Merits of the Plaintiffs' Motion for Reconsideration. 

1. Dawson's Alleged Lack of Notice. 

The Plaintiffs argue that Wayne Dawson never authorized Harris to file this suit on his 

behalf?6 This Court notes that Jack Lee McLean verified the complaint." This Court also notes 

that Harris filed the Complaint on December 18,2001, over six (6) years ago. 

Although this Court finds no signature of, or other acknowledgment by, Wayne Dawson 

in the record, this lawsuit has proceeded with Harris as the Plaintiffs7 attorney for the last six (6) 

years. If Dawson did not, in fact, have any knowledge of the lawsuit, he may have a claim or 

grievance against Harris. However, if this Court reconsiders a judgment, six years after the 

inception of the lawsuit, on the basis of a party's lack of knowledge (particularly in light of the 

unfavorable judgment rendered against Dawson), such action sets a dangerous precedent in any 

lawsuit founded upon unverified pleadings. This Court finds that Dawson's claim, if any, is 

against Harris, and is not a credible ground for reconsidering the judgment rendered in this case. 

2. The 8-t Acre Parcel of Real Estate. 

Plaintiffs argue that Bach has no interest in the eight-plus (8+) acre parcel of land:' as it 

was sold by the Internal Revenue Service to a third party for payment of back taxes?' This Court 

36 Plaintiffs' Memorandum, at p. 3.  
37 Complaint, at p. 
38 The 8+ acre parcel of land was described in the Warranty Deed as follows: 
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notes, however, that this lawsuit, entitled McLean v. Cheyovich Family Trust, Teton County case 

no. CV 2001-265, does not concern the 8+ acre parcel of property. 

The Plaintiffs' Complaint in this lawsuit sought to quiet title to an approximately forty 

(40) acre parcel of land.40 Bach's Complaint in Intervention sought to quiet title to the same 

forty-acre parcel.41 The 9-1 1-07 Memorandum Order, which bears the style and case numbers 

for both Teton County case no. CV 2001-33 (McLean v. Bach) and Teton County case no. CV 

2001-265, states, in pertinent part: 

Although the afore [sic] two cases, TETON CV 01-33 and CV 01-265 
have never been ordered consolidated, they are interrelated and must be 
considered at least, to be coordinated and ruled upon jointly, due to JOHN N. 
BACH7s MOTIONS FOR SUMMARY JUDGMENT, in all his capacities in both 
action, [sic] and secondly, MOTIONS TO DISMISS both complaints therein, with 
prejudice, due to all plaintiffs7 and their counsel of record, Alva A. Harris7, lack 
of diligent prosecution.42 

* * *  
B. COMPLAINT filed by Plaintiffs Filed by Plaintiffs [sic] JACK LEE 

McLEAN, Trustee and WAYNE DAWSON, Trustee, in Teton CV 01-265 
This Complaint sought in part as well the reformation or termination of 

another Joint Venture agreement regarding 40 acres the PEACOCK property 

Lot 1, Block 1, Teton Peaks view, Division 1, as per the recorded plat thereof, Teton County, Idaho. 
LESS Beginning at the NW Comer of Lot 1, Block 1, Teton Peaks View Subdivision, as per the recorded plat 
thereof, and running thence South 200 feet, thence East 220 feet, thence North 200 feet, thence West 220 feet to the 
point of beginning. 
Dawson Affidavit, at Exhibit E, p. 4. 
39 Plaintiffs' Motion, at p. 4; Dawson Affidavit, at Exhibit G. 
40 The 40-acre parcel of land is described in the "Correction Corporation Warranty Deed' as follows: 
A portion of the South % South % Section 6, Township 5 North, Range 46 East, Boise Meridian, Teton County, 
Idaho, being W e r  described as: From the SW comer of said Section 6, South 89 degrees 50'12" East, 2630.05 
feet to the true point of beginning; thence North 00 degrees 07'58'' East, 813.70 feet to a point; thence North 01 
degrees 37'48'' East, 505.18 feet to a point; thence South 89 degrees 58'47" East, 1319.28 feet to a point; thence 
South 00 degrees 07'36" West, 1321.69 feet to a point on the Southern Section Line; thence North 89 degrees 
5 1'01" West, 1320.49 feet along the Southern Section Line to the South ?4 Comer of said Section 6, a point; thence 
North 89 degrees 50'13" West, 12.13 feet along the Southem Section Line to the poirt of beginning. 
Complaint, at Exhibit A, p. 3 
41 Bach's Complaint in Intervention, at p. 2 ,7  4 and at p. 4,7 1. 
42 9-1 1-07 Memorandum Order, at pp. 1-2. 
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between McLean, Dawson, Cheyovich's [sic] and JOHN N. BACH's mother's 
trust expired at said time, the VASA N. BACH FAMILY  TRUST.^^ 

The 9-1 1-07 Memorandum Order then quieted title to Bach, individually and dba Targhee 

Powder Emporium, Ltd., to the following parcel of land: 

the PEACOCK PARCEL of 40 acres, showing his title in and thereof of an 
undivided three-quarters interests with the other undivided one-quarter interest 
owned and in the name of MILAN CHEYOVICH AND DIANA CHEYOVICH, 
husband and wife, 1858 S. Euclid Ave., San Marino, CA 91 108, such percentages 
still held in a Joint Venture Spendthrift Land  rust.^^ 

The 9-1 1-07 Memorandum Order also quieted title to Bach, individually and dba Targhee 

Powder Emporium, Ltd., to the 8+ acres of land (which is the subject of Bach v. Miller, Teton 

County case no. CV 2002-208) and in 33+ acres of land (which property is apparently the subject 

of McLean v. Bach, Teton County case no. CV 2001-33). 

The Judgment, which bears the style and case number of the case at bar only, cites to the 

cases of McLean v. Bach, Teton County case no. CV 2001-33,45 Bach v. Miller, Teton County 

case no. CV 2002-208,4~ Miller v. Bach, Teton County case no. CV 2001-59,4~ McLean v. Vasa 

N Bach Family Trust, Teton County case no. CV 2001-266,48 and Miller v. Vasa N Bach Family 

Trust, Teton County case no. CV 2001-191,4~ as follows: 

NOW, THEREFORE, by virtue of the law and by reasons of this Court 
stated in such [9-11-07] OPINION MEMORANDUM, etc., in this action and also 
CV 01-33 and the premises per Judicial Notice taken of proceedings in Teton CV 

43 9-1 1-07 Memorandum Order, at p. 4 , 7  B. 
44 9-1 1-07 Memorandum Order, at p. 14,n 1. 
45 Judgment, at pp. 1-4,6. 
46 Judgment, at pp. 2,3. 
47 Judgment, at p. 3. 
48 Judgment, at p. 3. 
49 Judgment, at p. 3. 
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02-208 and Judgments final and conclusive therein, as well as Judicial Notice of 
the cases of Teton CV 0 1-59, CV 0 1-266, CV 0 1 - 19 1 and CV 0 1-266, and via all 
of this Court's previous rulings, orders, etc. . . . . 50 

The Judgment then quiets title to Bach in the 8+ acre parcel of landY5' the 33+ acre parcel of 

land,52 and the 40-acre parcel of 

Although Dawson's evidence of BachYs lack of interest in the 8+ acre parcel is disturbing, 

this Court is unable to determine, on the record before it, whether or not this evidence was 

brought to the attention of Judge Shindurling. Neither party produced a transcript of the August 

7,2007 hearing. No Minutes Report of the August 7,2007 hearing exists in the record. 

Furthermore, this Court finds that the 8+ acre parcel is not relevant to this litigation. The 

parties' pleadings involve the 40-acre parcel. That the Judgment purports to adjudicate other 

parcels of land does not invalidate the adjudication of the 40-acre parcel, but does necessitate 

amendment thereof to clarifjr the issues that pertain to this case alone. 

The 9- 1 1-07 Memorandum Order and the Judgment were prepared by Bach and appear to 

include judgments fiom the other lawsuits cited therein. The 9-11-07 Memorandum Order 

includes the headings fiom both this case, and the case entitled McLean v. Bach, Teton County 

case no. CV 200 1-33. Since the 9- 1 1-07 Memorandum Order is a consolidated order, this Court 

shall leave it undisturbed. 

Judgment, at p. 3. 
51 Judgment, at pp. 3-4. 
52 Judgment, at p. 4. 
53 Judgment, at p. 4. 
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On the other hand, the Judgment pertains to this case alone. This Court finds that the 

Judgment must be reformed to adjudicate the sole issue in this matter, the 40-acre parcel and to 

delete superfluous verbiage. Therefore, this Court shall amend the Judgment, entered on 9-1 1- 

07, to delete or footnote references to other cases and other judgments, in order to clarify the 

judgment pertaining to this case alone. 

3. The Plaintiffs' Interest in the 40-Acre Parcel 

The Plaintiffs argue they have a meritorious defense in that they have an interest in the 

40-acre parcel.54 This is not new evidence. The Plaintiffs' interest in the 40-acre parcel was the 

thrust of their original quiet title action against Cheyovich and the Bach   rust.^^ However, the 

Plaintiffs failed to pursue their claims in a timely manner and their suit was dismissed with 

prejudice for lack of diligent prosecution.56 In addition, the Plaintiffs failed to respond in a 

timely manner to Bach's Motion for Summary Judgment as to Bach's claims to the 40-acre 

parcel, and, as a result, this Court granted summary judgment against the ~ l a i n t i f f s . ~ ~  The 

Plaintiffs have not shown good cause or new evidence for reconsidering this Court's Judgment, 

dated 9- 1 1-07, as amended by this Court. 

54 Plaintiffs' Memorandum, at pp. >4. 
" See: Complaint. 
56 9-11-07 Memorandum Order, at p. 2. 
'' 9-1 1-07 Memorandum Order, at p. 13. 
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4. Incorrect Legal Descriptions. 

Plaintiffs argue that the 9-1 1-07 Judgment contains the incorrect legal descriptions of the 

40-acre parcel and the 8+ acre parcel.58 Such error is clerical in nature, rather than error on the 

merits. This Court shall reform the 9-1 1-07 Judgment to include the proper legal description of 

the 40-acre parcel. As discussed above, the 8+ acre parcel has no relevance to the allegations of 

the parties in this particular lawsuit. 

F. Execution of Orders Submitted by Bach. 

Finally, the Plaintiffs argue that this Court erred in accepting "wholesale" and signing the 

9-1 1-07 Memorandum Order and the ~ud~ment .~ '  In support of their argument, the Plaintiffs cite 

to Rodriguez v. Oakley Valley Stone, ~nc." In Rodriguez, the Idaho Supreme Court, addressing 

an order prepared by a party and signed by the presiding judge, wrote: 

We have often discouraged the practice of trial courts requesting counsel to 
prepare its findings of fact and conclusions of law, not only because of the 
possibility of error or embellishment, but because this practice takes away the 
court's clear articulation of its actual intent. [Cites omitted.] As we noted in our 
decision in ~ o m p t o n , ~ ~  the purpose of the written expressions of a judge is so that 
he himself may be satisfied that he has dealt fully and properly with all the issues 
in the case before he decides it and so that the parties involved and this court on 
appeal may be fully informed as to the bases of his decision when it is madeP2 

58 Plaintiffs' Memorandum, at pp. 4-5. 
59 Plaintiffs' Memorandum, at pp. 5-6. 
60 120 Idaho 370,816 P.2d 326 (1991). 

See: Comton v. Gilmore, 98 Idaho 190, 560 P.2d 861 (1977). 
62 gdriguez v. Oakley Valley Stone, Inc., 120 Idaho at 375, 8 16 P.2d at 33 1. 
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The Court had before it a conflict between the district court's oral pronouncement and the written 

order subsequently entered.63 

The Plaintiffs have not offered evidence of a conflict between Judge Shindurling's oral 

pronouncements on August 7,2007 and the 9-1 1-07 Memorandum Order and/or Judgment, both 

documents submitted by Bach and signed by Judge Shindurling. 

The Rodriguez Court also noted that the written order entered in that case was unclear as 

to whether the district court allowed intervention of a third-party or substitution of parties, and 

the order was not wholly consistent with inter~ention.~~ The Court found other conflicting 

factors in the record.65 Based upon the various conflicts and inconsistencies, the Court found the 

written order ambiguous and remanded the case to the district court.66 

The Plaintiffs point to no inconsistencies or conflicts in Judge Shindurling's 9-1 1-07 

Memorandum Order or his Judgment, other than the fact that the Judgment contains 

adjudications pertinent to other, related lawsuits. Instead, the Plaintiffs merely rely on the fact 

that Judge Shindurling signed documents submitted by Bach as a basis for error. The Plaintiffs 

have not presented this Court with evidence of error, only evidence that Judge Shindurling signed 

documents submitted by Bach. For these reasons, the Plaintiffs' contention that Judge 

Shindurling's 9-1 1-07 Memorandum Order and/or his Judgment should be reconsidered because 

Bach prepared the documents is without merit and shall be denied. As stated above, the 

63 Id. 
64 Gdriguez v. Oakley Valley Stone, Inc., 120 Idaho at 376, 816 P.2d at 332. 
65 Rodriguez v. Oakley Valley Stone, Inc., 120 Idaho at 376-7, 8 16 P.2d at 332-3. 
66 Rodriguez v. Oakley Valley Stone, Inc., 120 Idaho at 377, 8 16 P.2d at 333. 
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I Judgment ~ h d  be re  rmed to reflect only those adjudicatiods which pertain to this ewe, 

t McLean v. Ckyovich amfly W t ,  Tetan County case no. CV 2001~265. 

W. CONCLUSION AND ORDER 

foregoing findings, this Court denies the PIaiatiefs' Motion for 

Reconsideration. 
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CERTIFICATE OF MAILING 

I HEREBY CERTIFY that o /5 , I served a true copy of the foregoing 
Memorandum Decision and Order laintiffsY/Third-Party Defendants' Motion for 
Reconsideration on the persons listed below by mailing, first class, postage prepaid, or by hand 
delivery. 

Marvin M. Smith, Esq. 
ANDERSON NELSON HALL h U.S. M.1  ourt tho use Box O Facsimile 

SMITH, P.A. 
490 Memorial Drive 
Post Office Box 5 1630 
Idaho Falls, Idaho 83405-1 630 

Kathleen M. Heimerl, Esq. 
P.0. BOX 828 h U.S. Mail 5  ourt tho use BOX Facsimile 

Victor, Idaho 83455 

John N. Bach 
400 N, 152 E u.s. Mail 5  ourt tho use BOX O Facsimile 

P.O. Box 101 
Driggs, Idaho 83422 

Alva A. Harris, Esq. 
1 7 1 S. Emerson Ave. 
P.O. Box 479 
Shelley, Idaho 83274 

h U.S. Mail 0 ~ourthousc BOX rn Facsimile 

MARY LOU HLO?SEN, Clerk of the Court 
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DISTRICT JUDGE 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF IDAHO 

IN AND FOR THE COUNTY OF TETON 

JACK LEE MCLEAN, Trustee, and WAYNE ) 
DAWSON, Trustee, 

) Case No. CV 200 1-265 
Plaintiffs, ) 

) ORDER DENYING INTERVENOR- 
VS. ) COMPLAINANT'S MOTION FOR 

) ORDER OF REMOVAL AND 
CHEYOVICH FAMILY TRUST and VASA N. ) SANCTIONS AGAINST ATTORNEY 
BACH FAMlLY TRUST, ) MARVIN M. SMITH 

Defendants. r 
) 

JOHN N. BACH, individually and dba ) 
TARGHEE POWDER EMPORIUM, LTD., ) 

Intervenor-Complainant, ) 

VS. 

JACK LEE MCLEAN, Trustee, WAYNE 
DAWSON, Trustee, DONNA DAWSON, 
ALVA A. HARRIS, individually and dba 
SCONA, INC., KATHERINE M. MILLER, and ) 
DOES 1-30, inclusive, 

Third-Party Defendants. 1 

BEFORE THIS COURT is the Motion by Intervenor-Complainant John N. Bach 

(hereinafter "Bach") "for Order or Removal, Precluding or Recusal, with Sanctions of Marvin M. 

Smith & his Law Firm of Anderson, Nelson, Hall, Smith, P.A. as Counsel for any Plaintiffs in 

ORDER DENYING INTERVENOR-COMPLAINANT'S MOTION FOR ORDER OF REMOVAL AND SANCTIONS AGAINST 
AlTORNEY MARVIN M. SMITH 1 



Both said Teton Civil Actions, CV 01-33 and 01-265.' Bach argues that attorney Marvin M. 

Smith (hereinafter "Smith") failed to properly substitute into this lawsuit, as attorney of record 

for the Plaintiffs, fabricated the "Estate of Jack Lee McLean," and filed a Motion for 

Reconsideration beyond the time l imitati~n.~ Bach also maintains that attorney Alva A. Harris 

remains counsel of record in this case for the PlaintiffsIThird-Party ~efendants .~  

This Court has previously found, in its Memorandum Decision and Order Denying 

Plaintiffs'IThird-Party Defendants' Motion for Reconsideration, that Smith properly substituted 

into this lawsuit as counsel of record for the ~laintiffs.~ This Court further found that, whereas 

Smith did use the wrong caption to describe Plaintiff Jack Lee McLean, Trustee in several 

pleadings filed between October 23,2007 and November 2,2007, Smith corrected the heading as 

of his pleadings filed from November 21, 2007 and tl~ereafter.~ This Court further found that 

Smith's error did not rise to the level of a basis for denying the Plaintiffs' Motion for 

~econsideration.~ 

Defendant, Counterclaimant and Intervenor Complainant John N. Bach's Notice of Motions and Motions re: (1) for 
Order Striking, Vacating & Purging all Plaintiffs' Motions for Reconsideration, Dated Oct. 17, 2007 in Teton Case 
Nos: CV 01-33 & CV01-265; and (2) for Order of Removal, Precluding or Recusal, with Sanctions of Marvin M. 
Smith & his Law Firm of Anderson, Nelson, Hall, Smith, P.A. as counsel for any Plaintiffs in Both said Teton Civil 
Actions, 01-33 and 01-265 (The Foregoing Motions should be Granted Ex Parte, Immediately based upon the Five 
Basis [sic] set forth plus the Fact, Appeal have been Filed in Both Actions by the Unauthorized Attorneys for 
Plaintiffs, Especially Failure to Comply with I.C. 3-203(2), Storev v. USF&G, 32 Idaho 388, 183 P. 990 (1919); & 
Ada v. Batten 126 Idaho 114 (C.A. 1994), McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 
(filed October 25,2007) (hereinafter "Bach's Motion"). 

Bach's Motion, at pp. 1-4. 
3 Bach's Motion, at p. 5. 

Memorandum Decision and Order Denying Plaintiffsy/Third-Party Defendants' Motion for Reconsideration, 
McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed April 8, 2007) (hereinafter "Order 
Denying Motion for Reconsideration"), at pp. 4-5. 
5 Order Denying Motion for Reconsideration, at p. 6. 
6 Order Denying Motion for Reconsideration, at p. 7. 
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Bach has not convinced this Court of any sanctionable conduct on the part of Smith or his 

law firm. Accordingly, Bach's Motion, dated October 25,2007, is hereby denied. 

IT IS SO ORDERED. 

DATED this 1 0" day of April 2008. 

DARREN B. SIMPSO1.J 
District Judge 

ORDER DENYING INTERVENOR-COMPLAINANT'S MOTION FOR ORDER OF REMOVAL AND SANCTIONS AGAINST 
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CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on /.$ , I served a true copy of the foregoing 
Order Denying ~ntervenor-complainanf,s' ~ o y i o n  for Order of Removal and Sanctions against 
Attorney Marvin M. Smith on the persons listed below by mailing, first class, postage prepaid, or 
by hand delivery. 

Marvin M. Smith, Esq. 
ANDERSON NELSON HALL U.S.  ail O courthouse BOX O Facsimile 

SMITH, P.A. 
490 Memorial Drive 
Post Office Box 5 1630 
Idaho Falls, Idaho 83405-1 630 

Kathleen M. Heimerl, Esq. 
P.0. BOX 828 U.S. Mail rn  ourt tho use Box a ~acsimile 

Victor, Idaho 83455 

John N. Bach 
400N, 152 E 
P.O. Box 101 
Driggs, Idaho 83422 

Alva A. Hanis, Esq. 
17 1 S. Emerson Ave. 
P.O. Box 479 
Shelley, Idaho 83274 

h U.S. Mail  ourt tho use Box a Facsimile 

h U.S. Mail rn Courthouse Box rn ~acsirnile 

MARY LOU HrLYSEN, Clerk of the Court 
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FLED IN CHAMBERS AT BLACKFOOT, 

I I '  

DA&N B.~IMPSON 
- 

DlSTRlCT JUDGE 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF IDAHO 

IN AND FOR THE COUNTY OF TETON 

JACK LEE MCLEAN, Trustee, and WAYNE ) 
DAWSON, Trustee, 

) Case No. CV 2001-265 
Plaintiffs, 

) 
vs . ) ORDER DENYING PLAINTIFFS' 

) MOTION FOR SANCTIONS 
CHEYOVICH FAMILY TRUST and VASA N. ) 
BACH FAMILY TRUST, 1 

Defendants. 1 

JOHN N. BACH, individually and dba 
TARGHEE POWDER E M P O m ,  LTD., ) 

Intervenor-Complainant, 1 

VS. 

JACK LEE MCLEAN, Trustee, WAYNE 1 
DAWSON, Trustee, DONNA DAWSON, 
ALVA A. HARRIS, individually and dba 
SCONA, INC., KATHERINE M. MILLER, and ) 
DOES 1-30, inclusive, 

Third-Party Defendants. 1 

BEFORE THIS COURT is the Motion of the PlaintiffsICounterDefendants, Jack Lee 

McLean, Trustee, and Wayne Dawson, Trustee (hereinafter "McLean & Dawson") for 

ORDER DENYNG PLAINTIFFS' MOTION FOR SANCTIONS 1 



sanctions.' Dawson & McLean request that this Court sanction Intervenor-Complainant John N. 

Bach (hereinafter "Bach") for communicating directly with a represented opposing party in this 

lawsuit2 In an affidavit submitted by counsel, McLean & Dawson offer a copy of an envelope, 

addressed to Wayne Dawson, post-marked October 19, 2007, which shows a return address of 

"~3/#101/83402."~ 

At oral argument, Bach did not deny that he has communicated with opposing parties in 

this lawsuit. Bach contended that he, as a party representing himself (and not an attorney 

licensed in the state of Idaho), is not bound by the rules of professional conduct and that this 

Court has no jurisdiction over letters Bach sends to California or Massachusetts. 

The Idaho Supreme Court has held that "a pro se lawyerllitigant does represent a client 

when representing himself or herself in a matter; thus, I.R.P.C. 4.2 applies to prevent the pro se 

attorney from directly contacting a represented opposing party."4 Thus, the Idaho Rule of 

Professional Conduct 4.2 does apply to Bach who is acting as a pro se attorney in this case. 

Furthermore, this Court has jurisdiction over the parties to and subject matter of this lawsuit. 

Any communications between parties with regard to the subject matter of this lawsuit fall within 

the ambit of this Court's jurisdiction, regardless of where those parties might be located. 

This Court holds that fiom this date henceforth, no party to this litigation shall contact 

any other party, except through counsel. This Court further holds that no sanction shall be 

* Plaintiffs' Motion for Sanctions, McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed 
November 2,2007) (hereinafter the "Dawson & McLean's Motion"). 
* Dawson & McLean's Motion, at p. 1 .  

Affidavit of Marvin M. Smith in Support of Plaintiffs' Motion for Sanctions, McLean v. Cheyovich Family Trust, 
Teton County case no. CV 2001-265 (filed November 2,2007) (hereinafter the "Smith Affidavit"), at Exhibit A. 

Runsvold v. Idaho State Bar, 129 Idaho 419,421,925 P.2d 1 1 18,1120 (1 996). 
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co&oations with represented prior to the h t e  of this 

& Dawson's Motion for Sanctions is denied, 

DATED of April this 

ORDERDENYING PLAWTEil ' MOTION FOR SANCTIONS I 
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CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on / , I served a true copy of the foregoing 
Order Denying Plaintiffs' Motion for s on the persons listed below by mailing, first 
class, postage prepaid, or by hand delivery. 

Marvin M. Smith, Esq. 
ANDERSON NELSON HALL b U.S. Mail O  ourt tho use Box O Facsimile 

SMITH, P.A. 
490 Memorial Drive 
Post Office Box 5 1630 
Idaho Falls, Idaho 83405-1630 

Kathleen M. Heimerl, Esq. 
P.0. BOX 828 h U.S. Mail a  ourt tho use Box rn Facsimile 

Victor, Idaho 83455 

John N. Bach 
400 N, 152 E b U.S. Mail a courthouse Box a Facsimile 

P.O. Box 101 
Driggs, Idaho 83422 

Alva A. Harris, Esq. 
17 1 S. Emerson Ave. 
P.O. Box 479 
Shelley, Idaho 83274 

U.S. Mail a ~ourthouss Box rn Facsimile 

MARY LOU HANSEN, Clerk of the Court 
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e Fg M a A M B E R S  AT BLACKFOOT, 

DARR~N B.~IMPSON 
DISTRICT JUDGE 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF IDAHO 

IN AND FOR THE COUNTY OF TETON 

JACK LEE MCLEAN, Trustee, and WAYNE ) 
DAWSON, Trustee, 

) Case No. CV 2001 -265 
Plaintiffs, 

) ORDER DENYING AS MOOT 
VS. ) PLAINTIFFS' MOTION TO CHANGE 

) CAPTION 
CHEYOVICH FAMTLY TRUST and VASA N. ) 
BACH FAMILY TRUST, 

Defendants. 1 

JOHN N. BACH, individually and dba 
TARGHEE POWDER EMPOFUUM, LTD., ) 

Intervener-Complainant, ) 

VS . 

JACK LEE MCLEAN, Trustee, WAYNE 
DAWSON, Trustee, DONNA DAWSON, 
ALVA A. HARRTS, individually and dba 
SCONA, INC., KATHERINE M. MILLER, and ) 
DOES 1-30, inclusive, 

Third-Party Defendants. r 

BEFORE THIS COURT is the Motion by the PlaintiffsICounterDefendants Jack Lee 

McLean, Trustee and Wayne Dawson, Trustee (hereinafter "McLean & Dawson") to Change 

ORDER DENMNG AS MOOT PLAINTIFFS' MOTION TO CHANGE CAPTION 1 



caption.' McLean & Dawson seek to substitute Lynn McLean and Paula Ehrler as plaintiffs, in 

the place of Plaintiff Jack Lee McLean, ~ r u s t e e . ~  Jack Lee McLean died on December 3,2003.~ 

McLean & Dawson allege that Lynn McLean and Paula Ehrler are now the owners of the ?4 

interest in the 40-acre parcel of property at issue in this litigation4 

This Court denied McLean & Dawson's Motion for ~econsideration,' thereby affirming 

this Court's prior order dismissing Jack Lee McLean, Trustee6 and dismissing with prejudice 

McLean & Dawson's lawsuit for failure to prosecute.7 Thus, McLean & Dawson's Motion to 

Change Caption is now moot. 

1 Motion to Change Caption, McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed 
November 21,2007) (hereinafter "McLean & Dawson's Motion"). 

McLean & Dawson's Motion, at p. 1. 
3 Affidavit of Lynn McLean in Support of Motion for Reconsideration and Motion to Change Caption, McLean v. 
Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed November 21,2007). 

McLean & Dawson's Motion, at p. 1. 
See: Motion for Reconsideration, McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed 

0 X b e r  17,2007). 
6 See: Order, McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed January 3,2005); 
'See: Joint Cases - CV 01-33 & CV 01-265 - Opinion Memorandum and Orders re: 1) Granting Defendant, 
counterclaimant & Complainant in Intervention John N. Bach's Motions for Summary Judgment; and 2) for Order 
and Issuance of Judgment of Dismissal with Prejudice of Plaintiffs' Complaints in CV 01-33 and CV 01-265 with 
Orders for: Immediate Issuance of Judgment in John N. Bach's Favor Quieting Sole title, Ownership, Possession, 
Use, and Occupation of Real Property Parcels Kkown [sic] as - Drawknife parcel (33 acres), Peacock parcel (40 
acres) and Zarnona Casper Parcel (8.5 acres, with Permanent Injunction against all Plaintiffs, their Trustees, any and 
all Successors in Interests, Attorneys, Agents, etc., McLean v. Cheyovich Family Trust, Teton County case no. CV 
200 1-265 (filed September 1 1,2007). 
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AccordLIgI~, dean & Dawson'g Motion to Change Caption is h e b y  denied as moot. i 
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CERTIFICATE OF MAILING 

I HEREBY CERTIFY that o f-6 , I served a true copy of the foregoing 
Order Denying as Moot Plaintiffs' hange Caption on the persons listed below by 
mailing, first class, postage prepaid, or by hand delivery. 

Marvin M. Smith, Esq. 
ANDERSON NELSON HALL- U.S.  ail 5 courthouse BOX C1 ~acsimile 

SMITH, P.A. 
490 Memorial Drive 
Post Office Box 5 1630 
Idaho Falls, Idaho 83405-1630 

Kathleen M. Heimerl, Esq. 
P.0. BOX 828 U.S. Mail a  ourt tho use Box O Facsimile 

Victor, Idaho 83455 

John N. Bach 
400 N, 152 E \O U.S. ~ a i i  I3 courthouse BOX C1 ~acsimile 

P.O. Box 101 
Driggs, Idaho 83422 

Alva A. Harris, Esq. 
17 1 S. Emerson Ave. 
P.O. Box 479 
Shelley, Idaho 83274 

\B U.S. Mail 5  ourt tho use BOX 5 Facsimile 

MARY LOU E;LYSEN, Clerk of the Court 
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D A R R ~ N  B.%IMPSON 
- 

DISTRICT JUDGE 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF IDAHO 

IN AND FOR THE COUNTY OF TETON 

JACK LEE MCLEAN, Trustee, and WAYNE ) 
DAWSON, Trustee, 

) Case No. CV 2001-265 
Plaintiffs, 

) ORDER DENYING INTERVENOR- 
VS. ) COMPLAINANT'S MOTION FOR 

) CONTEMPT 
CHEYOVICH FAMILY TRUST and VASA N. ) 
BACH FAMILY TRUST, ) 

Defendants. 1 
) 

JOHN N. BACH, individually and dba 1 .  
TARGHEE POWDER EMPORIUM, LTD., ) 

Intervenor-Complainant, 

VS. 

JACK LEE MCLEAN, Trustee, WAYNE 
DAWSON, Trustee, DONNA DAWSON, 
ALVA A. HARRIS, individually and dba ) 
SCONA, INC., KATHERINE M. MILLER, and ) 
DOES 1-3 0, inclusive, 

) 
Third-Party Defendants. 1 

ORDER DENYING INTERVENOR-COMPLAINANT'S MOTION FOR CONTEMPT 
1 



BEFORE THIS COURT is the Motion by Intervenor-Complainant John N. Bach 

(hereinafter "Bach") for contempt.' In summary, Bach argues: "Alva Harris and the descendents 

of Jack McLean, along with the Dawsons are still in viwlations [sic] of this Court's permmaent 

[sic] injunction provisions, as they are of the like permanent injunction provisions in Teton CV 

02-208. The conclusion and requests for contempt citations to be issued set forth in JOHN 

BACH'S Oct 25. 2007 are reiterated."2 

Idaho Rule of Civil Procedure ("1.R.C.P") 75(c), which addresses nonsurnrnary contempt 

proceedings, reads: 

Nonsummary contempt proceedings may be commenced only as provided 
herein. 

* * * 
(2) Contempt not initiated by a judge - Motion and affidavit. All contempt 

proceedings, except those initiated by a judge as provided above, must be 
commenced by a motion and affidavit. Contempt proceedings shall not be 
initiated by an order to show cause. 

(3) Factual allegations. The written charge of contempt or affidavit must 
allege the specific facts constituting the alleged contempt. Each instance of 
alleged contempt, if there is more than one, must be set forth separately. If the 
alleged contempt is the violation of a court order, the written charge or affidavit 
must allege that either the respondent or the respondent's attorney was served 
with a copy of the order or had actual knowledge of it. The written charge or 
affidavit need not allege facts showing that the respondent's failure to comply 
with the court order was willful. 

(4) Notice to Appear. The respondent shall be served with written notice of the 
time, date, and place to appear to answer to the charge of contempt. 

' Intervenor-Complaint [sic] John N. Bach's Further Objections/Opposition with Motions to Strike-Quahs [sic] 
Purported Plaintiffs' Motions for Reconsideration with All Documents Filed in Support thereof, etc., and Further 
Brief in Support of John N. Bach's Notice of Motions & Motions (1) & (2) Filed Oct. 25, 2007 (Consisting of 5 
pages); and Further Notice of Issuance of Direct andlor Indirect Contempt Citations, with MonetarylEvdientiary [sic] 
Sanctions, IRCP, Rule 75(a)-(d). etc., McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 
(filed January 31,2008) (hereinafter "Bach's January 31 Motion for Contempt"). 

Bach's January 3 1 Motion for Contempt, at p. 5. 
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Thus, according to I.R.C.P., Bach must file a motion for contempt, together with an 

affidavit, in order to initiate contempt proceedings against Third-Party Defendant Alva Harris, 

PlaintifflCounterdefendant Jack Lee McLean, PlaintifflCounterdefendant Wayne Dawson, and 

Third-Party Defendant Donna ~ a w s o n . ~  

Bach's pleading, filed October 25, 2007 and referenced in his Janaury 31 Motion for 

Contempt, does not seek contempt against any party.4 Bach did not file an affidavit with either 

his October 25 Motion or his January 3 1 Motion for Contempt. This Court finds that no written 

notice of the time, date and place to appear was served upon Third-Party Defendant Alva Harris, 

PlaintifflCounterdefendant Jack Lee McLean, PlaintifflCounterdefendant Wayne Dawson, or 

Third-Party Defendant Donna Dawson, other than a hearing date, time and place listed on the 

caption of Bach's January 31 Motion for Contempt. Such listing does not meet the standard set 

forth in I.R.C.P. 75(c)(4). 

This Court notes that the descendants of Jack Lee McLean are not parties to this lawsuit. Therefore, this Court has 
no jurisdiction to make any findings against them herein. 

See: Defendant, Counterclaimant and Intervenor Complainant John N. Bach's Notice of Motions and Motions re: - 
(1) for Order Striking, Vacating & Purging all Plaintiffs' Motions for Reconsideration, Dated Oct. 17,2007 in Teton 
Case Nos: CV 01-33 & CV01-265; and (2) for Order of Removal, Precluding or Recusal, with Sanctions of Marvin 
M. Smith & his Law Firm of Anderson, Nelson, Hall, Smith, P.A. as counsel for any Plaintiffs in Both said Teton 
Civil Actions, 01-33 and 01-265 (The Foregoing Motions should be Granted Ex Parte, Immediately based upon the 
Five Basis [sic] set forth plus the Fact, Appeal have been Filed in Both Actions by the Unauthorized Attorneys for 
Plaintiffs, Especially Failure to Comply with I.C. 3-203(2), Storey v. USF&G, 32 Idaho 388, 183 P. 990 (1919); & 
Ada v. Batten 126 Idaho 114 (C.A. 1994), McLean v. Cheyovich Family Trust, Teton County case no.CV 2001-265 
(filed October 25,2007) (hereinafter "Bach's October 25 Motion"). 

ORDER DENYING INTERVENOR-COMPLAINANT'S MOTION FOR CONTEMPT 
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For the foregoing reasons, this Court finds that Bach has not properly moved for 

contempt and has not properly served the parties at whom his January 3 1 Motion for Contempt is 

aimed. Accordingly, Bach's January 3 1 Motion for Contempt is hereby denied. 

IT IS SO ORDERED. 

ORDER DENYING INTERVENOR-COMPLAINANT'S MOTION FOR CONTEMPT 
4 



CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on I served a true copy of the foregoing 
Order Denying Intervenor-Complain ontempt on persons listed below by 
mailing, first class, postage prepaid, or by hand delivery. 

Marvin M. Smith, Esq. 
ANDERSON NELSON HALL \O US.  ail courthouse BOX O Facsimile 

SMITH, P.A. 
490 Memorial Drive 
Post Oflice Box 5 163 0 
Idaho Falls, Idaho 83405-1630 

Kathleen M. Heirnerl, Esq. 
P.0. BOX 828 h U.S. Mail  ourt thou re Box III) Facsimile 

Victor, Idaho 83455 

John N. Bach 
400 N, 152 E \D U.S. Mail 5  ourt tho use Box a Facsimile 

P.O. Box 101 
Driggs, Idaho 83422 

Alva A. Harris, Esq. 
171 S. Emerson Ave. \61 U.S. Mail 5 courthouse BOX a Facsimile 

P.O. Box 479 
Shelley, Idaho 83274 

MARY LOU HAVSm, Clerk sf  the Court 

ORDER DENYING INTERVENOR-COMPLAINANT'S MOTION FOR CONTEMPT 
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1) 
FILED IN CHAMBERS AT BLACKFOOT, 

DARR~N B.~SIMPSON 
- 

DlSTRlCT JUDGE 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF IDAHO 

IN AND FOR THE COUNTY OF TETON 

JACK LEE MCLEAN, Trustee, and WAYNE ) 
DAWSON, Trustee, 

) Case No. CV 200 1-265 
Plaintiffs, ) 

) ORDER DENYING AS MOOT 
VS. ) INTERVENOR-COMPLAINANT'S 

) MOTION TO STRIKE MARVIN 
CHEYOVICH FAMILY TRUST and VASA N. ) SMITH'S FURTHER FILINGS 
BACH FAMILY TRUST, 

Defendants. 1 
) 

JOHN N. BACH, individually and dba 
TARGHEE POWDER EMPORIUM, LTD., ) 

Intervenor-Complainant, ) 
) 

VS. ) 

JACK LEE MCLEAN, Trustee, WAYNE 
DAWSON, Trustee, DONNA DAWSON, 
ALVA A. HARRIS, individually and dba 
SCONA, INC., KATHERINE M. MILLER, and ) 
DOES 1-30, inclusive, 

Third-Party Defendants. 1 

BEFORE THIS COURT is the Motion by Intervenor-Complainant John N. Bach 

(hereinafter "Bach") "to Strike, Quash andlor Vacate, Etc., Marvin Smith's Further Illegal and 

ORDER DENMNG AS MOOT INTERVENOR-COMPLAINANT'S MOTION TO STRIKE MARVKh' SMITH'S FURTHER 
MOTIONS 1 



Unauthorized ~ i l in~s ." '  Bach argues that no "estate" for Jack Lee McLean exists; Jack Lee 

McLean has been dismissed from this lawsuit; no estate of Jack Lee McLean is allowable under 

the relevant statute of limitations, and the deadline for filing a motion for reconsideration has 

passed.2 Bach argues that attorney Marvin M. Smith (hereinafter "Smith") failed to properly 

substitute into this lawsuit as attorney of record for the ~laint i f fs .~  Bach also claims that the 

Plaintiffs' Motion for Sanctions, filed by Smith, amounts to the commission of a crime against 

~ a c h . ~  

This Court has previously found, in its Memorandum Decision and Order Denying 

Plaintiffs'IThird-Party Defendants' Motion for Reconsideration, that Smith properly substituted 

into this lawsuit as counsel of record for the ~laintiffs.~ This Court further found that, whereas 

Smith did use the wrong caption to describe Plaintiff Jack Lee McLean, Trustee in several 

pleadings filed between October 23,2007 and November 2,2007, Smith corrected the heading as 

of his pleadings filed from November 21, 2007 and thereafter.6 This Court further found that 

Smith's error did not rise to the level of a basis for denying the Plaintiffs' Motion for 

' Defendant, Counterclaimant & Intervening Complainant John N. Bach's Objections, and Motion to Strike, Quash 
andlor Vacate, etc., Marvin Smith's Further Illegal and Unauthorized Filings hereine [sic] of: 1. Notice of Status 
Conference, dated Oct. 30, 2007; 2. Objection to Defendant's Motions Dated Oct. 25, 2007 (which Objections are 
dated Oct. 31, 2007; and 3. Plaintiffs' Motion for Sanctions, all presented in both Teton CV01-33 & 01-265, 
McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed November 2, 2007) (hereinafter 
"Bach's Motion"). 
2 Bach's Motion, at p. 3. 

Bach's Motion, at p. 4. 
Bach's Motion, at p. 5. 
Memorandum Decision and Order Denying PlaintiffsS/Third-Party Defendants' Motion for Reconsideration, 

McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed April 8, 2007) (hereinafter "Order 
Denying Motion for Reconsideration"), at pp. 4-5. 
6 Order Denying Motion for Reconsideration, at p. 6. 

ORDER DENYING AS MOOT INTERVENOR-COMPLAINANT'S MOTION TO STRIKE MARVIN SMITH'S FURTHER 
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~econsideration.' In addition, this Court denied the Plaintiffs' Motion for Sanctions against 

~ach . '  

Based upon these rulings, Bach's Motion to Strike, Quash andlor Vacate, Etc., Marvin 

Smith's Further Illegal and Unauthorized Filings is rendered moot. Accordingly, Bach's Motion 

to Strike, Quash andfor Vacate, Etc., Marvin Smith's Further Illegal and Unauthorized Filings is 

denied as moot. 

IT IS SO ORDERED. 

S S  fit 
DATED this 14 day of April 2008. 

Order Denying Motion for Reconsideration, at p. 7. 
* Order Denying Plaintiffs' Motion for Sanctions, McLean v. Cheyovich Family Trust, Teton County case no. CV 
2001-265 (filed April 10,2008). 

ORDER DENYING AS MOOT INTERVENOR-COMPLAINANT'S MOTION TO STRIKE MARVIN SMITH'S FURTHER 
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CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on 15 , I served a true copy of the foregoing 
Order Denying as Moot Intervenor- ompla nant's Motion to Strike Marvin Smith's Further 
Motions on the persons listed below by mailing, first class, postage prepaid, or by hand delivery. 

Marvin M. Smith, Esq. 
ANDERSON NELSON  HAL^ U.S. Mail O  ourt tho use BOX O Facsimile 

SMITH, P.A. 
490 Memorial Drive 
Post Office Box 5 1630 
Idaho Falls, Idaho 83405-1 630 

Kathleen M. Heirnerl, Esq. 
P.0. BOX 828 "Q U.S.  ail El ~ou&ouse BOX 17 Facsimile 

Victor, Idaho 83455 

John N. Bach 
400N, 152 E 
P.O. Box 101 
Driggs, Idaho 83422 

Alva A. Harris, Esq. 
17 1 S. Emerson Ave. 
P.O. Box 479 
Shelley, Idaho 83274 

\&1 U.S. Mail  ourt tho use Box 17 Facsimile 

US. a i l   ourt tho use Box a Facsimile 

MARY LOU HANSEN, Clerk of the Court 

ORDER DENYING AS MOOT INTERVENOR-COMPLAINANT'S MOTION TO STRIKE MARVIN SMITH'S FURTHER 
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@ 
FILED M LAMBERS AT BLACKFOOT, 

IDAHO 

DARR~N B . ~ M P S O N  
- 

DlSTRlCT JUDGE 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF IDAHO 

IN AND FOR THE COUNTY OF TETON 

JACK LEE MCLEAN, Trustee, and WAYNE ) 
DAWSON, Trustee, 

) Case No. CV 200 1-265 
Plaintiffs, 1 

) ORDER DENYING AS MOOT 
vs . ) INTERVENOR-COMPLAINANT'S 

) MOTION FOR ORDER STRIKING 
CHEYOVICH FAMILY TRUST and VASA N. ) PLAINTIFFS' MOTIONS FOR 
BACH FAMILY TRUST, ) RECONSIDERATION 

Defendants. 1 
1 

JOHN N. BACH, individually and dba 
TARGHEE POWDER EMPORIUM, LTD., ) 

1 
Intervenor-Complainant, 1 

VS . 

JACK LEE MCLEAN, Trustee, WAYNE 
DAWSON, Trustee, DONNA DAWSON, 
ALVA A. HARRIS, individually and dba 
SCONA, INC., KATHERINE M. MILLER, and ) 
DOES 1-30, inclusive, 

Third-Party Defendants. 1 

BEFORE THIS COURT is the Motion by Intervenor-Complainant John N. Bach 

(hereinafter "Bach") "for Order Striking, Vacating & Purging All Plaintiffs' Motions for 

ORDER DENYING AS MOOT INTERVENOR-COMPLAINANT'S MOTION FOR ORDER STRIKING PLAINTIFFS' MOTIONS 
FOR RECONSIDERATION 1 



~econsideration."' Bach argues that attorney Marvin M. Smith (hereinafter "Smith") failed to 

properly substitute into this lawsuit as attorney of record for the Plaintiffs, fabricated the "Estate 

of Jack Lee McLean," and filed a Motion for Reconsideration beyond the time l imitati~n.~ Bach 

also maintains that attorney Alva A. Harris remains counsel of record in this case for the 

PlaintiffsIThird-Party ~efendants .~ 

This Court has previously denied the Plaintiffs' Motion for ~econsideration.~ Thus, 

Bach's Motion to Strike the Plaintiffs' Motion for Reconsideration is rendered moot. 

Accordingly, Bach's Motion for Order Striking, Vacating & Purging All Plaintiffs' Motions for 

Reconsideration is denied as moot. 

IT IS SO ORDERED. 

Q 
DATED this fl day of April 2008. 

' Defendant, Counterclaimant and Intervenor Complainant John N. Bach's Notice of Motions and Motions re: (1) for 
Order Striking, Vacating & Purging all Plaintiffs' Motions for Reconsideration, Dated Oct. 17, 2007 in Teton Case 
Nos: CV 01-33 & CV01-265; and (2) for Order of Removal, Precluding or Recusal, with Sanctions of Marvin M. 
Smith & his Law Firm of Anderson, Nelson, Hall, Smith, P.A. as counsel for any Plaintiffs in Both said Teton Civil 
Actions, 01-33 and 01-265 (The Foregoing Motions should be Granted Ex Parte, Immediately based upon the Five 
Basis [sic] set forth plus the Fact, Appeal have been Filed in Both Actions by the Unauthorized Attorneys for 
Plaintiffs, Especially Failure to Comply with LC. 3-203(2), Storey v. USF&G, 32 Idaho 388, 183 P. 990 (1919); & 
Ada v. Batten 126 Idaho 114 (C.A. 1994), McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 
(filed October 25,2007) (hereinafter "Bach's Motion"). 

Bach's Motion, at pp. 1-4. 
Bach's Motion, at p. 5. 

4 Memorandum Decision and Order Denying Plaintiffs7/Third-Party Defendants' Motion for Reconsideration, 
McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed April 8,2007), at pp. 4-5. 

ORDER DENYING AS MOOT INTERVENOR-COMPLAINANT'S MOTION FOR ORDER STRIKING PLAINTIFFS' MOTIONS 
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CERTIFICATE OF MAILING 

I HEREBY , I served a true copy of the foregoing 
Order Denying as Moot for Order Striking Plaintiffs' Motions 
for Reconsideration on the persons listed below by mailing, first class, postage prepaid, or by 
hand delivery. 

Marvin M. Smith, Esq. \O U.S. Mail 5 courthouse BOX ANDERSON NELSON HALL O Facsimile 

SMITH, P.A. 
490 Memorial Drive 
Post Ofice Box 5 1 63 0 
Idaho Falls, Idaho 83405-1630 

Kathleen M. Heimerl, Esq. 
P.0. BOX 828 'a U.S. Mail Courthouse Box a Facsimile 

Victor, Idaho 83455 

John N. Bach 
400 N, 152 E h U.S. Mail 0  ourt tho use BOX a Facsimile 

P.O. Box 101 
Driggs, Idaho 83422 

Alva A. Harris, Esq. 
171 S. Emerson Ave. 
P.O. Box 479 
Shelley, Idaho 83274 

\O U.S. Mail 5 Courthouse Box 5 Facsimile 

MARY LOU I-LANSEN, Clerk of the Court 

ORDER DENYING AS MOOT INTERVENOR-COMPLAINANT'S MOTION FOR ORDER STRIKING PLAINTIFFS' MOTIONS 
FOR RECONSIDERATION 3 
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Marvin M. Smith 
ANDERSON NELSON HALL SMITH, P,A. 
490 Memorial Drive 
Post Office Box 5 1630 
Idaho Falls, Idaho 83405-1 630 
Telephone (208) 522-300 1 
Fax (208) 523-7254 
Idaho State Bar No. 2236 
Attorneys for Plaintiffs 

IN TI3E DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRZCT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY 01: TETON 

I 
JACK LEE MCLEAN AND W A W  I Case No. CV-01-265 
DAWSON, I 

I PLAINTIFFS' MOTION TO 
Plaintiffs I 

I 
ALTER OR AMEND A 

1 JUDGMENT 
V. I 

I 

CIEYOVICH F m Y  TRUST A m  I 
I 

VASA N. EACH FAMILY TRUST, I 
1 

Defendants. I 
I 

COME NOW Plaintiffs, by and through the undersigned counsel, and pursuant to 

Rule 59(e) and 52@) of the Idaho Rules of Civil Procedure, move this Court to alter or 

amend the Memorandum Decision and Order Denying l?laint'ifPs Motion to Reconsider. 

This motion is made upon the grounds that the September 11,2007 Quieting Title Judgment 

in this matter quieted title to the subject 40 acre parcel 3/4 to John Bach and 114 to Milan 

and Diana Cheyovich, quieted title to the 8.5 acre parcel to John Bach, and this Court: ruled 

in its Memorandum Decision and Order Denying Plaintiffs Motion for Reconsideration that 

"Plaintiffs have not shown good cause or new evidence for reconsidering this Court's 

PLAINTIFFS' MOTION TO ALTER OR AMEND - 1 
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Judgment, dated 9-1 1-07, as amended by this Court." However, Plaintiffs presented this 

Court with excerpts from an Amended Default Judgment Against Wayne Dawson entered 

February 23,2004 by District Court Judge Richard St. Clair in Teton County Case No. CV- 

02-208 (attached as Exhibit B to Plaintiffs Motion for Reconsideration dated October 17, 

2007 and attached hereto as Exhibit A) which specifically states Wayne Dawson has an 

undivided 1/4 interest in the 40 acres which is the subject of this lawsuit and an undivided 

1/2 interest in the 8.5 acres which has been discussed in this lawsuit. 

The Court should address in its findings and conclusions and Order in this matter the 

above described Judgment per Judge St. Clair and that Judgment's interplay and relationship 

to the instant Court's Order. Is Judge St. Clair's Judgment superceded? And if so, the legal 

basis. 

/&y of April, 2008. DATED this 

ANDERSON NELSON HALL SMITH, P.A. 

Mwvin M. Smith 

PLAINTIFFS' MOTION TO ALTER OR AMEND - 2 

i l k )  \,j #l' 1. 1' 



CERTIFICATE OF SERVICE 

that I served a true copy of the foregoing document upon the 
of April 2008, by hand delivev, mailing with the necessary postage following this 

affured thereto, facsimile, or ovenlight mail, 

John N. l3acl1 
PO Box 101 
Driggs, ID 83422 

[4] Mailing 
[ ] Hand Delivery 
[ 1 Fax 
[ ] Overnight Mail 
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at Idaho Falls 
BonrzeyiIle Cowty 

Hanorable Richard ?: St. Clair 
Date * L 3 ,  DO+ 
Tune 3.- od 
Deputy clerk 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, I N  AND FOR THE COUNTY OF TETON 

JOHN N. BACH, I 
p l a i n t i f f ,  

KATHERINE D. MILLER aka 
KATHERINE Pl. MILLER, ALVA 
HARRIS, Individually & dba 
SCONA, INC. ,  JACK LEE McLEAN, 
BOB FITZGERALD, OLE OLSON, BOB 
BAGLEY & MaE BAGLEY, husband and 
wife, BLAKE LYLE, Individually 
and dba GRAND TOWING, GALEN 
WOELK and CODY RUNYAN, 
Individually & dba RUNYAN & 
WOELK, ANN-TOY BROUGHTON, WAYNE 
DAWSONl MARK LIPONISI EARL 
HAMLIlV, STAN NICKELL, BRET HILL 
& DEENA R .  HILL, and DOES 1 

, through 30, Inclusive,  

Case N o .  CV-02-208 

EMENDED 
DEFAULT JUDGMENT 

A-ST WAYNE DAWON 

Defendants. 

This amended judgment is entered t h i s  23" day of February, 
2004, w i t h  such amendments to the January 5 ,  2004 judgment stated 
herein below in bold typeface. 

On September 2 7 ,  2002, p l a i n t i f f  John N. Bach ("Bach") filed 

a f irst  amended complaint against defendant Wayne Dawson 

' ("Dawson") and several other defendants, s e e k i n g  as to Davson a 

decree quieting title to several t r a c t s  of real proper ty  in Teton 

County, Idaho, and seeking compensatory damages. 

AMENDED DEFAULT JUDGMENT AGAINST WRYNE DRWSON 
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Further Dawson has no t i t l e  to, or interest in ,  the 1 acre 

property located at 195 N o r t h  Hwy 33, Driggs, Idaho, described as 

Eollows : 

Approximately 1 acre on the East side of Eighway 33, North 
of Driggs, Idaho, w i t h  the address of 195 N- H w y  33, Driggs, 
Idaho, beginning at the NW corner of Lot 1, Block 1, Teton 
Peaks View, Division 1, Toton County, Idaho according to 
said recorded plat; running thence South 200 feet; thence 
E a s t  220 feet; thence N o r t h  200 feet; thence West 220 feet 
to the point of beginning. 

Further Dawson has only an undivided one-half interest in 

the 8.5 acres adjacent to 195 North Highway 33 in Teton County 

described as Eollows: 

Lot 1, Block 1, Teton Peaks View, Division 1 ,  as per khe 
recorded plat theseof, Teton Courz.ty, Idaho. Together w i t h  20 
shares of Grand Teton C a n a l  Company and all mineral, gas, 
o i l  and geothermal rights appurtenant thereto, 
LESS approximately 1 acre on *he East side of Highway 33,  
~ o r t h  of Driggs, Idaho, with the address of 195 N. Bwy 33, 
Dsiggs, Idaho, beginning at the NW corner o f  Lot 1, Block 1, 
Teton Peaks View, Division 1, Teton County, Idaho according 
to said recorded plat;  running thence South 200 Eeet: thence 
E a s t  220 feet; thence North 200 feet; thence W e s t  220 Eeet 
to the point of beginning. 

F u r t h e r  Dawson has only an undivided one-fourth interest in 

the Peacock 4 0  acres i n  Teton County described as follows: 

SW1/4SE1/4 of Section 6, Township 5 North, Range 46 East, 
Boise Meridian, Teton county, Idaho. 

2. As to counts five, six, seven, nine, eleven and twelve 

s e e k i n g  damages, plaintiff Bach s h a l l  have judgment against 

Dawson for $5,000.00, being those damages proximately caused by 

AMENDED DEFAULT JUDGMENT AGAINST WAYNE DAWSON 4 
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a11 acts of Dawson es t ab l i shed  by "well pleaded factual 

a l l e g a t i o n s "  as t o  Dawson alleged i n  t h e  c o m p l a i n t  and by 

t e s t i m o n y  a t  all e v i d e n t i a r y  hearings and i n  affidavits on f i l e  

i n  t h i s  ac t ion;  

3 .  Count one i s  barred by t h i s  Couxt 's  judgment q u i e t i n g  

title as t o  all r e a l  property described i n  that count in the name 

of defendant Katherine Miller; count e i g h t  d o e s  n o t  allege a 

c l a i m  against Dawson; and count t e n  i s  ba r red  by res judicata 

effect of t h e  Judge Nelson's o r d e r  dismissing t h e  same count w i t h  

prejudice i n  t h e  above c i t e d  f e d e r a l  action. 

4 ,  The  amount of any c o s t s  shall be determined h e r e a f t e r  

under Rule 54, 1 , R . C . P .  

DATED t h i s  23rd day of February, 2004 .  

DISTRICT JUDGE 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y  t h a t  on t h e  
d 

a v d a y  of February, 2004 ,  I 
certify t h a t  a t r u e  and correct copy of t h e  foregoing document 
was mailed, t e l e f a x e d  o r  hand del ivered  t o  t he  following per sons :  

John N. Bach 
1858 S. Euclid Avenue 
San Marino, CA 91108 
Telefax Nos. 626-441-6673 (TELEFAX ti MAIL) 

A l v a  Harris 
P. 0. BOX 479  
Shel ley,  I D  83274 
Telefax No. 208-357-3448 (TELEFAX & MAIL) 

AMENDED DEFAULT JUDGMENT AGAINST WAYNE DAWSON 
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Galen WoeZk 
Runyan & WoeLk, R.C. 
P.O. 533 
D r i g g s ,  I D  83422 
TeZefax No. 208-354-8586 

Jason Scott 
P. 0. Box 100  
Pocatello, I D  83204 
T e l e f a x  No. 208-233-1304 

Jared Harris 
P .  0. Box 577  
B l a c k f o o t ,  ID 8 3 2 2 1  
TeLefax No. 208-785-6749 

Anne Brough ton  
1054  R a m e l l  Mountain Road 
T e t o n i a ,  I D  83452 

David Shipman 
P, 0 .  Box 51219 
Idaho F a l l s ,  ID 

Gregory MoeLler 
P. 0. Box 250 
Rexburg, ID 83440-250 

(TELEFAX & MAIL) 

(TELEFAX & MAIL) 

(TELEFAX & MAIL) 

(COURTHOUSE BOX) 

(MAIL) 

RONALD LONGMOE 
Clerk Court 

% Deputy Court C l e r k  

AMENDED DEFAULT JUDGMENT AGAINST WAYNE DAWSON 

0 0 1 0 9 1  



JOHN N .  BACH 
4flr)N. L52E 
P o s t  O f f i c e  Box 101  
D r i g g s ,  I d a h o  8 3 4 2 2  
T e l :  ( 208 )  354-8303  

APR 2 1 2808 
TIME: 9157 AM% 
TETON CO. ID DISTRICT C 

~ n t e r v e n o r - C o m p l a i n a n t  P r o  Se 

SEVENTH JUDICIAL  DISTRICT COURT, IOAHQ, TETON COUNTY 

J A C K  LEE MctEAN, T r u s t e e ,  a n d  
WAYNE DAWSON,  T r u s t e e ,  

P l a i n t i f f s ,  

CHEYOVICH FAMILY TRUST a n d  
V A S A  M. BACH FAMILY TRUST, 

D e f e n d a n t s .  

30HY N .  BACH, i n d i v i d u a l l y  & 
dba TARGHEE POWDER EMPORIUM, 
LTD., 

I n t e r v e n o r - C o m p l a i n t ,  

J A C K  LEE McLEAR, TRUSTEE, 
WAYNE DAWSON, TRUSTEE, DONNA 
DAb!SON, ALVA A .  HARRIS, i n d i v i -  
d u a l l y  8 dba b a s  A l t e r  Ego o f  
SCONA,  I N C .  , KATHERINE M. FIILLER, 
a n d  DOES 1 t h r o u g h  30, I n c l u s i v e ,  

C A S E  NO: C V  91 - 2 6 5  

INTERVENOR-COMPLAINANT 
JOHg N. BACH'S MOTION TO 
STRIKE, VACATE AND/OR QUASH 

P L A I N T I F F S '  MOTION 
TO ALTER O R  AMEND A 
JUDGBIENT (1 RCP, RULE 
5 9 ( e )  a n d  5 2 ( 0 ) ,  o f  
A p r i l  16,  2008. 

T h i r d  Pa r t y  Defendants. I 
COMES NO14 I n t e r v e n o r - C o m p l a i n a n t  JOHN N .  BACH,  and  g i v e s  

NOTICE OF H I S  MOTION TO STRIKE, VACATE a n d / o r  OUASH, t h a t  PLAIN-  

T I F F S '  MOTION TO ALTER OR AMEND A JUDGMENT, o f  A p r i l  16 ,  2005 

p e r  IRCP, R u l e s  5 9 ( e )  a n d  5 2 ( b ) ,  u p o n  t h e  g r o u n d s  t h a t  s a i d  m o t i o n  

i s  w o e f u l l y  l a t e ,  t h i s  c o u r t  doe n o t  h a v e  j u r i s d i c t i o n  t o  c o n s i d e r ,  

h e a r  n o r  r u l e  u p o n  i t  ( o t h e r  t h a n  t o  s t r i k e  i t ,  e t c . ) ,  a n d  t h a t  

t h e  I d a h o  Supreme C o u r t  d i d  n o t  p e r  i t s  ORDERS.jSUSPENDING APPEAL, 

p e r m i t  i t  t o  b e  f i l e d ,  h e a r d  n o r  r u l e d  upon b y  t h i s  C o u r t .  

JNBACH'S MTN t o  S t r i k e ,  e tc . ,  P I - ts '  Mtn t o  Alter/Amend Judgmtn P. 1. 



I .  INITIAL M E M O R A N D U M  BRIEF IN SUPPORT OF MOTION TO 
STRIKE, V A C A T E  O R  QUASH. 

" A mo t ion  t o  a l t e r  o r  amend t h e  judgment  s h a l l  be  
s e r v e d  n o t  l a t e r  t h a n  f o u r t e e n  ( 1 4 )  d a y s  a f t e r  e n t r y  
o f  t h e  j u d g m e n t . "  IRCP, Rule  5 9 ( e )  

'I 

A mo t ion  t o  amend f i n d i n g s  o r  c o n c l u s i o n  o r  make 
a d d i t i o n a l  f i n d i n g s  o r  c o n c l u s i o n s  s h l l  be s e r v e d  
n o t  l a t e r  t h a n  f o u r t e e n  ( 1 4 )  d a y s ,  a f t e r  e n t r y  o f  
t h e  judgment  . . . . . . No p a r t y  may a s s i g n  a s  e r r o r  
t h e  l a c k  o f  f i n d i n g s  u n l e s s  t h e  p a r t y  r a i s e d  s u c h  
i s s u e  a s  t o  t h e  t r i a l  c o u r t  by an a p p r o p r i a t e  m o t i o n . "  
( IRCP,  R u l e  5 2 ( b ) .  

C l e a r l y ,  p l a i n t i f f s '  c u r r e n t  A p r i l  1 6 ,  2008 m o t i o n s  a r e  

d i l a t o r y ,  w o e f u l l y  l a t e  and w e l l  beyond t h e  manda t ed  1 4  d a y s  

d a t e  a f t e r  e n t r y  o f  judgment  h e r e i n  o f  S e p t e m b e r  1 1 ,  2007 .  In  

t h i s  C o u r t ' s  M E M O R A N D U M  DECISION, e t c ,  f i l e d  A p r i l  5 ,  2008 ,  page  

7 ,  i t  a n a l y z e s  P l a i n t i f f s '  mo t ion  f o r  R e c o n s i d e r a t i o n ,  b e i n g  p r e -  

mised on IRCP, l l ( a ) ( 2 ) ( B )  r e q u i r e s  i t  be made " n o t  l a t e r  t h a n  

f o u r t e e n  ( 1 4 )  d a y s  f rom t h e  e n t r y  o f  f i n a l  j u d g m e n t .  and s u c h  

mo t ion  i s  f o r  r e c o n s i d e r a t i o n  o f  a  summary j udgmen t  which t h e  

P l a i n t i f f s  have t h e  bu rden  t o  b r i n g  t o  t h e  c o u r t ' s  a t t e n t i o n  

"any  new f a c t s "  t h a t  b e a r  on t h e  c o r r e c t n e s s  o f  t h e  o r d e r  o r  

j udgmen t .  The C o u r t  i n  q u o t i n g  f rom Coeur  d l A l e n e  Min ing  Co. 

v .  F i r s t  N a t ' l  Bank of  N o r t h e r n  I d a h o  1 1 8  I d a h o  8 1 2 ,  8 2 3 ,  890 

P2d 1 0 2 6 ,  1 9 3 7 ,  i t  i s  " n o t  r e q u i r e d  t o  s e a r c h  t h e  r e c o r d  t o  d e t -  

e r m i n e  i f  t h e r e  i s  any new i n f o r m a t i o n  t h a t  m i g h t  change  t h e  s p e c -  

i c a t i o n  o f  t h e  f a c t s  deemed t o  be e s t a b l l s . h e d . "  

I n  t h e  NOTICE O F  APPEAL, NON-EXISTENT A p p e l l a n t s ,  " E s t a t e  

o f  J a c k  Lee McLean and s u r v i v i n g  b e n e f i c i a r i e s ,  a p p e a l l e d  f rom:  

3 . 6 .  " I n  t h e  even  t h e  d i s t r i c t  c o u r t  d e n i e s  P l a i n t i f f s / A p p e l l a n t s  

p e n d i n g  Mot ion  f o r  R e c o n s i d e r a t i o n ,  t h e  d i s t r i c t  c o u r t  w i l l  

have  a b u s e d  i t s  d i s c r e t i o n  i n  d e n y i n g  s a i d  m o t i o n . "  

( In 7.B & C . ,  t he  estimated fees f o r  r epo r t e r ' s  t r a n s c r i p t  & c l e r k ' s  record have 
been paid) . 
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Oct. 17, 2007 Smith f i l e d  a  purported Subst i tu t ion of Counsel f o r  

sa id  f i c t i t i o u s  p la in t i f f s / appe l  l a n t s  and a  motion f o r  reconsideration. ( In  
such appel lants '  motion t o  suspend appeal, i t  was only f o r  a  rul ing upon motion 

I n  s a i d  ?.IEI.!ORANDUM DECISION, pages  1 0 - 1 1 ,  t h i s  C o u r t  f o r  recor 
de ra t i  on- 

h e l d  t h a t  s i n c e  NOTICE OF ENTRY OF JUDGMZNT was n o t  g i v e n  Nothin 

u n t i l  O c t o b e r  3 ,  2007 t o  P l a i n t i f f s '  t h e n  c o u n s e l ,  t h e  14  

day p e r i o d  p l u s  3 v i a  s e r v i c e  by m a i l ,  r e q u i r e d  P l a i n t i f f s '  

Mot ion f o r  R e c o n s i d e r a t i o n  t o  be f i l e d  O c t o b e r  20. 2007 ,  and 

t h e y  f i l e d  t h e i r  Mot ion  f o r  R e c o n s i d e r a t i o n  on O c t o b e r  1 7 ,  

2007 ,  wh ich  t h e  C o u r t  found  was w i t h i n  t h e  t i m e  l i m i t  a l l o w e d  

( a c t u a l l y  r e q u i r e d ! )  u n d e r  Ru l e  l l ( a ) ( Z ) ( B )  and  c o n s i d e r e d  

i t  "on t h e  m e r i t s ? "  ( T O  B E  N O T E D  i s  t h a t  s u c h  mo t ion  was s t i l l  

i n e f f e c t i v e ,  even  i f  r u l e d  o t h e r w i s e  by t h e  C o u r t ,  a s  i t  was 

f i l e d  by f a b r i c a t e d ,  n o n e x i s t e n t  p l a i n t i f f s  s t a t e d  a s  " t h e  E s t a t e  

of  J a c k  McLean and S u r v i v i n g  B e n e f i c i a r i e s . "  However p e r  I . C .  

15-3-1'09 whoever  we re  t h e  p l a i n t i f f s  f a i l e d  t o  p r o b a t e  FlcLean 's  

E s t a t e ,  w i t h i n  3 y e a r s  o f  h i s  d a t e .  a n d ,  such  b l a t a n t  c r e a t i o n  

o f  n o n e x i s t e n t  e n t i t i e s  o r  p e r s o n s ,  was n o t  an e r r o r  which  c o u l d  

be c o r r e c t e d ,  which i t  w a s n ' t  w i t h i n  s a i d  manda to ry  1 4  d a y s  p e r -  

i o d ,  a s  no t i m e l y  n o r  p r o p e r  mo t ion  t o  be r e l i e v e d  o f  n e g l e c t ,  

e r r o r ,  e t c . ,  per 4.ule 6 0 ( b )  ( l ) ,  e t c . ,  was e v e r  made; 1 a s t l . y ;  , i f  

s u c h  d e f i c i e n c y  c o u l d  have  been  c o r r e c t i b l e ,  i t  d o e s  n o t  r e l a t e  

back t o  when f i l e d .  Tingley v. Harreson 125 Idaho 80, 847 P.2d 960 (1994) 

I t  i s  s t i l l  JOHN B A C H ' s  p o s i t i o n  t h a t  t h e  e n t i r e  m o t i o n  

by P l a i n t i f f s '  t o  R e c o n s i d e r ,  was v o i d  and w i t h o u t  j u r i s d i c t i o n  

f rom t h e  o u t s e t .  No f i c t i o n s  n o r  g r a t u i t i e s  e x t e n d e d  t o  Marv in  

S m i t h ' s  c o n t e n d e d  p l a i n t i f f s '  c an  a l t e r  t h a t !  

T h u s l y ,  even  by t h e  C o u r t ' s  c o n t r o l l i n g  c o m p u t a t i o n s  t h a t  

t h e  v e r y  l a s t  day f o r  f i l i n g  p o s t j u d g m e n t  m o t i o n s  w i t h i n  i t s  
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manda ted  1 4  d a y s  p e r i o d ,  p l u s  a n o t h e r  3  i f  s e r v i c e  by m a i l ,  

O c t o b e r  2 0 ,  2007 was t h e  l a s t  da.y. 

P l a i n t i f f s '  now o f f e r e d  mo t ion  o f  A p r i l  1 6 ,  2008 t o  

a l t e r  o r  amend i s  1 7 8  DAYS L A T E / T A R D Y ,  a l m o s t  h a l f  a  y e a r !  

Most i m p o r t a n t  i s  t h a t  P l a i n t i f f s '  i n i t i a l  m o t i o n  f o r  

R e c o n s i d e r a t i o n  Shou ld  be  t r e a t e d  a s  a  m o t i o n  t o  a l t e r  o r  amend 

a  j udgmen t ,  p e r  Rule  5 9 ( e )  i f  t h e  mo t ion  was t i m e l y  made. As 

s t a t e d  Ru le  5 9 ( e )  i t  mus t  have  been  made w i t h i n  1 4  d a y s  a f t e r  

e n t r y  o f  Judgmen t .  Ross v .  S t a t e .  - - - -  I d a h o - - - ,  1 1 5  P3d 761 ( C t .  

App. 2005)  H a m i l t o n  v .  Rybar  111 I d a h o  396 ,  724 P.2d 132  ( 1 9 8 6 )  

S i n c e  t h i s  C o u r t  h a s  r u l e d  p e r  i t s  M E M O R A N D U M  DECISION 

A N D  O R D E R  DENYING PLAINTIFFS' THIRD-PARTY DEFENDANTS' MOTION F O R  

RECONSIDERATION, t h e r e  i s  MO b a s i s ,  e i t h e r  by O r d e r  o f  t h e  I d a h o  

Supreme C o u r t ,  n o r  t h e  I d a h o  C i v i l  P r o c e d u r e  R u l e s  f o r  a  f u r t h e r  

m o t i o n  f o r  r e c o n s i d e r a t i o n  o f  a d e n i a l  of  a  mo t ion  f o r  r e c o n s i d e r a -  

t i o n  o r  t o  c o r r e c t  any e r r o r s  c a n t e n d e d  were  made i n  s a i d  O R D E R  

DENYING PLAINTIFFS' MOTION F O R  RECONSIDERATION. (See; Rule, l l , [ a _ ) ( 2 ) ( ~ ) l a s t  
" sentence.) 

p h i  r d - P a r t y  D e f e n d a n t s  ' N E V E R  TIMELY N O R  OTHERWISE, M A D E  A MOTION 

FOR RECONSIDERATION. T h i s  C o u r t  a g a i n  n o t  j u s t  a b u s e s  i t s  d i s c r e -  

t i o n  t h a t  s u c h  THIRD PARTY DEFENDANTS made s u c h  a  m o t i o n ,  b u t  r e -  

v e a l s  i t s  b i a s ,  p r e j u d i c e  and f a v o r i t i s m  t o  s a v e  s u c h  THIRD PARTY 

DEFENDANTS l e g a l  c h e s t n u t s  t h a t  t h e y  d i d  n o t  do s o .  Such f a v o r i t -  

d i s p l a y e d  i s  a  v i o l a t i o n  o f  b o t h  r i g h t s  o f  JOHN N .  B A C H ,  t o  p r o c e d -  

u r a l  and s u b s t a n t i v e  due  p r o c e s s  and  e e y a l  p r o t e c t i o n . )  

A l s o ,  c o n t r i v e d  a s  a  b a s i s  t o  make s u c h  m o t i o n  t o  a l t e r /  

amend a  judgment  i s  t h a t  f i n d i n g s  and c o n c l u s i o n s  a r e  r e q u i r e d  

where  a  c o u r t  g r a n t s  summary j udgmen t .  NOT SO AT A L L .  Bank pf Idaho 

Y .  Nesseth 104 Idaho 8a2, 66A P.2d 270 (1983) See Worthen v. S t a t e ,  96 Idaho 175, 

525 0,2d 957 (1974) 



M o r e o v e r ,  w h e r e  t h e  c o u r t  i s  t h e  s o l e  f i n d e r  o f  f a c t  w h e r e  

i s s u e s  a r e  t o  b e  r e s o l v e d  b y  t h e  C o u r t ,  t h e  p r o v i s i o n s  o f  R u l e  

5 6 ( c )  r e q u i r e ' g r a n t i n g  summary j u d g m e n t .  ~ 
119 I d a h o  897 ,  8 1 1  P.2d 5 0 7 ( C t .  App 1 9 9 1 ) ;  V e r b i l l i s  v .  D e p e n d a b l e  
A p p l i a n c e  Co. 1 0 7  I d a h o  335 ,  639  P2d 227 (C .A .  1 9 8 4 ) - S / J  m o t i o n s  d e c i d e (  
o n  f a c t s  shown, n o t  u p o n  t h o s e  w h i c h  m i g h t  h a v e  been.) :  Loomis v. City of* 

Easth.e'r , - i in: : thi 's s p e c i f i c  a r e a ,  ALVA A .  HARRIS f i l e d  NO < a f f i d -  

a v i t s  o f  c o n t r a v e n i n g  o r  f a c t s  c o n t e n d e d  t o  b e  d i s p u t e s  o f  g e n u i n e  

m a t e r i a l  f a c t s .  J u d g e  S h i n d i r l i n g  f o u n d  b y  s u c h  o m i s s i o n s ,  a v o i d a n c e s  

and  n o n c o m p l i a n c e  w i t h  R u l e  5 6 ( c ) ,  HARRIS HAD STIPULATED TO ALL ASPECTS 

OF THE JOINTLY F I L E D  JOHN BACH'S MOTIONS FOR SUMMARY JUDGMENT WHICH 

JUDGE S H I N D I R L I N f  THEN TOOK FULL J U D I C I A L  KNOWLEDGE OF AND RECEIVED 

f r o m  TETON C V  0 1 - 3 3  i n  t h i s  ACTION ENTIRELY! 

T h i s  C o u r t ' s  MEMORANDUM DECISION AND ORDER DENYING P L A I N T I F F S '  

ETC., MOTION FOR R,ECONSIDERATION i s  now f i n a l  as  t o  i t s  l a s t  a c t  o f  

j u r i s d i c t i o n  r e t u r n e d  t o  i t  b y  t h e  s p e c i a l  o r d e r  o f  t h e  I d a h o  Supreme 

C o u r t .  P l a i n t i f f s '  NOTICE OF APPEAL, f o r e c a s t  s u c h  d e n i a l  a n d  s t a t e d  

i t  a l s o  a p p e a l s  f r o m  t h e  d e n i a l  o f  t h e i r  m o t i o n  f o r  r e c o n s i d e r a t i o n .  

T h i s  C o u r t  h a s  no  f u r t h e r  o r  c o n t i n u i n g  j u r i s d i c t i o n ,  o t h e r  t h a n  t o  

s t r i k e ,  v a c a t e  a n d  q u a s h  s a i d  p l a i n t i f f s '  m o t i o n  t o  a l t e r / f l e n d .  

DATED: A p r i l  19 ,  2003  
*Ha i ly  119 Idaho 434, 307 P2d 1272(1991); 

Kaufman v. F a i r c h i l d ,  119 Idaho 359, 
810 P.2d 1145(CtAPP 1991) 

CERTIFICATE OF SERVICE BY M A I L  

I h e r e b y  c e r t i f y  t h a t  I s e r v e d  a  t r u e  c o p y  o f  t h e  f o r e g o i n g  d o c u -  
men t  o n  A p r i l  19 ,  2008 ,  by m a i l i n g  w i t h  n e c e s s a r y  p o s l a g e  a f f i x e d  t o :  

D a r r e n  B .  S i m p s o n  M a r v i n  S m i t h  A l v a  H a r r i s  
C / O  B i n g h a m  C o u n t y  C t h s e  P.O. Box  51630  P.O. Box 479 
501 N. M a p l e ,  # 3 1 0  I d a h o  F a l l s ,  I D  S h e l l e y ,  I D  
B l a c k f o o t ,  I D  83221  

DATED: A p r i l  19 ,  2 0 0 8  

I 
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Marvin M. Smith 
ANDERSON NELSON HALL SMITH, P.A. 
490 Memorial Drive 
Post Office Box 5 1630 
Idaho Falls, Idaho 83405- 1630 
Telephone (208) 522-300 1 
Fax (208) 523-7254 
Idaho State Bar No. 2236 
Attorneys for Plaintiffs 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF T I E  STAI'E OF IDAHO, XN Aim FOR TEE COLTqTxx' GF TCTCN 

JACK LEE MCLEAN AND WAYNE 
I 

I 
Case No. CV-0 1 -265 

DAWSON, I 

I 
I 

PLAINTIFFS' RESPONSE TO 
Plaintiffs 

I 
BACH'S MOTION TO STRIKE 

I PLAINTIFFS' MOTION TO 
v. I ALTER OR AMEND A 

I JUDGMENT 
CHEYOVICH FAMILY TRUST AND I 

VASA N. BACH FAMILY TRUST, 
I 

I 
I 

Defendants. I 
- - 

COME NOW Plaintiffs, by and through the undersigned counsel, and submit their 

Response to Bach's Motion to Strike Plaintiffs' Motion to Alter or Amend filed April 16, 

2008. 

ANALYSIS 

On April 15, 2008, this Court sent out its Memorandum Decision Denying Plaintiffs' 

Motion for Reconsideration. On April 16, 2008, Plaintiffs filed their Motion to Alter or 

Amend Judgment requesting that this Court alter or amend the Memorandum Decision and 

PLAINTIFFS' RESPONSE TO BACH'S MOTION TO STRIKE PLAINTIFFS' MOTION TO ALTER OR 
AMEND - 1 



Order Denying Plaintiffs Motion to Reconsider sent out April 15,2008 for the reasons set 

forth in Plaintiffs' Motion to Alter or Amend. Bach's contention that Plaintiffs' Motion to 

Alter or Amend were filed late and should be stricken is nonsensical. In fact, Bach appears 

to be under the mistaken impression that Plaintiffs are requesting the Court to alter or amend 

the September 11,2007 Judgment, which is not the case. Plaintiffs are requesting that the 

Court alter or amend its Memorandum Decision and Order denying Plaintiffs' Motion for 

Reconsideration dated April 8,2008 and mailed out April 15, 2008. 

Rules 59(e) and 52(b) of the Idaho Rules of Civil Procedure clearly state that a party 

has 14 days after the entry of the judgment to file a motion to alter or amend. In this case, 

the Court's Memorandum Decision and Order denying Plaintiffs' motion for reconsideration 

was dated April 8,2008 and not mailed until April 15, 2008. Plaintiffs' Motion to Alter or 

Amend said order was filed April 16,2008, eight (8) days after the order was entered and 

one day after it was actually mailed to the parties. Therefore, Plaintiffs' Motion to Alter or 

Amend the Court's order denying Plaintiffs' motion for reconsideration was not untimely 

and Bach's motion to strike has absolutely no merit. 

CONCLUSION 

Based upon the foregoing, Plaintiffs respectfully request that this Court deny Bach's 

Motion to Strike Plaintiffs' Motion to Alter or Amend the Court's order denying Plaintiffs 

Motion for Reconsideration dated April 8,2008 but not mailed out until April 15, 2008. 

Further, Plaintiffs' respecthlly request that this Court enter a ruling on their Motion to Alter 

or Amend filed April 16,2008. 

PLAINTIFFS' RESPONSE TO BACH'S MOTION TO STRIKE PLAINTIFFS' MOTION TO ALTER OR 
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y/ 
DATED this day of April, 2008. 

I ANDERSON NELSON HALL SMITH, P.A. 

BY 
Marvin M. Smith 

CERTIFICATE OF SERVICE 

that I served a true copy of the foregoing document upon the 

affixed theretw: iacsimilz, or ovenligkii mail. 

John N. Bach 
PO Box 101 
Driggs, ID 83422 

[dl Mailing 
[ ] Hand Delivery 
[ I Fax 
[ ] Overnight Mail 

MARVIN M. SMITH 

L:\MMS\Bach v McLean, Liponis 7060.1\Response.Motion.Strike.Motion.Alter.Amend.01.265.wpd 
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Marvin M. Smith 
ANDERSON NELSON HALL SMITH, P.A. 
490 Memorial Drive 
Post Office Box 5 1630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 
Idaho State Bar No. 2236 
Attorneys for PlaintiffsIThird-Party DefendantsIAppellants 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF IDAHO 
IN AND FOR THE COUNTY OF TETON 

ESTATE OF JACK LEE MCCLEAN AND 
SURVIVING BENEFICIARIES AND 
WAYNE DAWSON, INDIVIDUALLY 
AND AS TRUSTEES, 

CHEYOVICH FAMILY TRUST AND 
VASA N. BACH FAMILY TRUST, 

I 
I Case No. CV-0 1-265 
I 
I 

I NOTICE OF APPEAL 
I 

I 
JOHN N. BACH, individually and dba I 

TARGHEE POWDER EMPORIUM, LTD.; 
I 

I 
JACK LEE MCLEAN, Trustee; WAYNE 

I 
DAWSON, Trustee; DONNA DAWSON; I 

ALVA A. HARRIS, individually and dba i 
SCONA, INC.; KATHERINE M. MILLER; ! 
and DOES 1-30, inclusive; I 

I 

I 
Third-Party Defendants.(McLean & I 

Dawson Respondents) I 
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TO: THE ABOVE-NAMED RESPONDENTS JOHN N. BACH, individually and dba 
TARGHEE POWDER EMPORIUM, LTD., CHEYOVICH FAMILY TRUST, 
VASA N. BACH FAMILY TRUST, AND THE CLERK OF THE ABOVE 
ENTITLED COURT. 

NOTICE IS HEREBY GIVEN THAT: 

1. The above-named appellants, Jack Lee McLean, deceased, and Wayne 

Dawson, appeal against the above-named respondents to the Idaho Supreme Court from the 

(1) Memorandum Decision Denying Plaintiffs-Third Party Defendants' Motion for 

Reconsideration; (2) Order Denying as Moot Plaintiffs' Motion to Change Caption; and (3) 

Order Denying Plaintiffs' Motion for Sanctions; entered in the above-entitled action on the 

8' day of April, 2008, Honorable District Judge Darren B. Simpson. 

2. The Plaintiff Appellant has a right to appeal to the Idaho Supreme Court, and 

the judgments or orders described in paragraph 1 above are appealable orders under and 

pursuant to Rule 1 l(a) (I) I.A.R. 

3 .  Preliminarily, the issues on appeal are as follows: 

A. The decisions and orders were not consistent with applicable law nor 

supported by substantial and competent evidence. 

B. The trial court did not discuss, review or provide a decision on 

appellants' Rule 60(b) motion. 

This list of issues shall not prevent the appellant from asserting other issues on 

appeal. 

4. An order has not been entered sealing all or any portion of the record. 

5. A. A reporter's transcript is requested. 

B. The PlaintiffIAppellant requests the preparation of the entire reporter's 
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standard transcript. 

6. I certify: 

A. That a copy of this Notice of Appeal has been served on the reporter. 

B. That the Clerk of the District Court has been paid the estimated fee for 

preparation of the reporter's transcript. 

C. That the estimated fee for preparation of the clerk's record has been 

paid. 

D. That the appellate filing fee has been paid. 

E. That senice has been made upon all parties required to be served 

pursuant to Rule 20. 

DATED this @day of % ,2008. 

MARVIN M. SMITH 
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CERTIFICATE OF SERVICE 

I hereby certi that I served a true copy of the foregoing document upon the 
following this & day of ,2008, by hand delivery, mailing with the 
necessary postage affixed thereto, facsimile, or overnight mail. 

John N. Bach 
PO Box 101 
Driggs, ID 83422 

Sandra Beebe 
Court Reporter 
501 N. Maple, #205 
Blackfoot, ID 83221-1 700 

Nancy Marlow 
Court Reporter 
605 N. Capital 
Idaho Falls, ID 83402 

H ~ a i l i n ~  
[ IF=  
[ ] Hand Delivery 
[ ] Overnight 

&(i Mailing 
[ IF=  
[ ] Hand Delivery 
[ ] Overnight 

Mailing 
[ I Fax 
[ ] Hand Delivery 
[ ] Overnight 

MARVIN M. SMITH 

L:\MMS\Bach v McLean, Liponis 7060,1\Supreme Court AppealWotice of Appeal.wpd 
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FILED IN CHAMBERS AT BLACKFOOT, 
BINGHAM COUNTY, IDAHO 
MJ7,  am 

AT & ? : ' L ~ ~ & I ~  
- DARRBN B.~IMPSON 

DlSTKLCT JUDGE 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF IDAHO 

IN AND FOR THE COUNTY OF TETON 

JACK LEE MCL.E-4N, Trustee, and WAYNE ) 
DAWSON, Trustee, ) 

) Case No. CV 2001 -265 
Plaintiffs, ) 

) FIRST AMENDED JUDGMENT 
VS. ) 

) 
CHEYOVICH FAMTLY TRUST and VASA N. ) 
BACH FAMILY TRUST, 

Defendants. 1 
) 

JOHN N. BACH, individually and dba ) 
TARGHEE POWDER EMPORZUM, LTD., ) 

) 
Intervener-Complainant, 1 

) 
VS . 

) 
JACK LEE MCLEAN, Trustee, WAYNE 
DAWSON, Trustee, DONNA DAWSON, ) 
ALVA A. HARRIS, individually and dba 
SCONA, INC., KATHERINE M. MILLER, and ) 
DOES 1-30, inclusive, 

) 
Third-Party Defendants. 1 

BEFORE THIS COURT, on Tuesday, August 7, 2007, came to be heard the Motions of 

Intervenor-Complainant John N. BachYs Motion for Summary Judgment (against Plaintiffs Jack 
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Lee McLean, Trustee, and Wayne Dawson, Trustee, and third-party defendants Jack Lee 

McLean, Trustee; Wayne Dawson, Trustee; Donna Dawson; Alva A. Harris, individually & dba 

& as alter ego of Scona, Inc.; Katherine M. Miller; and Does I through 30, inclusive) and for 

Dismissal with Prejudice of the plaintiffs' complaint.' Bach's Motion for Summary Judgment 

included his prayer for quiet title and his demand for a finding of liability against the plaintiffs 

and the third-party defendants Jack Lee McLean, Trustee; Wayne Dawson, Trustee; Donna 

Dawson; Alva A. Harris, individually & dba & as alter ego of Scona, Inc.; Katherine M. Miller; 

and Does 1 through 30, inclusive. 

Based upon this Court's "Opinion Memorandum and Orders re: I)  Granting Defendant, 

Counterclaimant & Complainant in Intervention John N. Bach's Motions for Summary 

Judgment; and 2) for Order and Issuance of Judgment of Dismissal with Prejudice of Plaintiffs' 

Complaints in CV 01-33 and CV 01-265 with Orders for: Immediate Issuance of Judgment in 

John N. Bach's Favor Quieting Sole Title, Ownership, Possession, Use, and Occupation of Real 

Property Parcels known as - Drawknife Parcel (33 acres), Peacock Parcel (40 acres) and Zamona 

Casper Parcel (8.5 acres) with Permanent Injunction against all Plaintiffs, their Trustees, any and 

all Successors in Interests, Attorneys, Agents, etc.," entered September 11, 2007, and based on 

this Court's Memorandum Decision and Order Denying PlaintiffsY/Third-Party Defendants' 

' At the same hearing, this Court heard John N. Bach's Motion for Summary Judgment and for Dismissal with 
Prejudice of the Plaintiffs' Complaint in the related case entitled McLean v. Bach, Teton County case no. CV 200 1 - 
33. 
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Motion for Reconsideration, entered April 8, 2008,~ this Court finds the following orders 

appropriate: 

Plaintiffs' Complaint in this action is hereby dismissed with prejudice for failure to 

Intervenor-Complainant John N. Bach' s Motion for Summary Judgment is granted. 

John N. Bach, individually, shall have quiet title to an undivided three-fourths interest in the 

forty (40) -acre parcel of land referred to as the "Peacock parcelw4 and formally described as: 

A portion of the South % South ?4 Section 6, Township 5 North, Range 46 East, 
Boise Meridian, Teton County, Idaho, being further described as: From the SW 
corner of said Section 6, South 89 degrees 50'12" East, 2630.05 feet to the true 
point of beginning; thence North 00 degrees 07'58" East, 813.70 feet to a point; 
thence North 01 degrees 37'48" East, 505.18 feet to a point; thence South 89 
degrees 58'47" East, 1319.28 feet to a point; thence South 00 degrees 07'36" 
West, 132 1.69 feet to a point on the Southern Section Line; thence North 89 
degrees 51'01" West, 1320.49 feet along the Southern Section Line to the South 
1/4 Corner of said Section 6, a point; thence North 89 degrees 50' 13" West, 12.13 
feet along the Southern Section Line to the point of beginning. 

John N. Bach shall retain the management and full possession of the Peacock Parcel to the 

exclusion of all the Plaintiffs and Third-Party Defendants to this action, their attorneys, spouses, 

children, issue, successors in interest, and agents. 

2 Memorandum Decision and Order Denying Plaintiffs'IThird-Party Defendants' Motion for Reconsideration, 
McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed April 8,2008). 
3 This Court, the honorable Jon Shindurling presiding, dismissed Plaintiff Jack Lee McLean on January 3, 2005. 
See: Order, McLean v. Cheyovich Family Trust, Teton County case no. CV 200 1-265 (entered January 3,2005). - 
4 The remaining undivided one-fourth interest in the Peacock Parcel is held by Milan Cheyovich and Diana 
Cheyovich, husband and wife, 1858 S. Euclid Ave., San Marino, California 91 108. 

FIRST AMENDED JUDGMENT 3 



All Plaintiffs and Third-Party Defendants to this action, their attorneys, spouses, children, 

issue, successors in interest, and agents are permanently enjoined, restrained, precluded, 

prevented and foreclosed from: 

1. Trespassing, entering upon, invading, intruding or causing any such trespassing, 

entering, invading or intruding upon the Peacock Parcel; 

2. Making any further claims against John N. Bach, individually, or doing or 

initiating any act, pursuit, or communication with the Teton County Tax Assessor, 

Tax Collector, or County Clerk Recorder's Office, to place any cloud, 

encumbrance, or slanderous document or instrument upon the quieted title of John 

N. Bach to the Peacock Parcel; and 

3. Using, acting as, applying or appropriating "Targhee Powder Emporium, Inc.," 

"dba Targhee Powder Emporium, Unlimited," or "dba Targhee Powder 

Emporium, Limited." 

Plaintiffs and Third-Party Defendants shall account, deliver and produce all records, 

documents and files which they, their attorneys or agents, acting jointly or separately, have 

crcated or assembled using the n m e  "Taghee Fowder Emporium, lnc." or "dba Targhee Powder 

Emporium, Unlimited or Limited." Such accounting, delivery and production shall be completed 

within thirty (30) days of the filing of this First Amended Judgment to: John N. Bach, 400 N 152 

E, P.O. Box 101, Driggs, Idaho 83422. 
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Any requests for costs and/or fees shall be deferred until after this Court enters judgment 

as to John N. Bach's claim for monetary damages. 

IT IS SO ORDERED. 

DATED this < a 3 d a y  of May 20 
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CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on )h/ 3-71 jug, I served a true copy of the foregoing 
First Amended Judgment on the persons listed below by mailing, first class, postage prepaid, or 
by hand delivery. 

Marvin M. Smith, Esq. 
ANDERSON NELSON HALL h U.S. Mail  ourt tho use BOX Facsimile 

SMITH, P.A. 
490 Memorial Drive 
Post Office Box 5 1630 
Idaho Falls, Idaho 83405-1 630 

Kathleen M. Heimerl, Esq. 
P.0. BOX 828 \O U.S. Mail [7 ~ounhouse  ~ r n  a Facsimile 

Victor, Idaho 83455 

John N. Bach 
400 N, 152 E b U.S. Mail [7 courthouse Box ~acsirnile 

P.O. Box 101 
Driggs, Idaho 83422 

Alva A. Harris, Esq. 
17 1 S. Emerson Ave. h d  U.S. Mail [7 courthouse Box Facsimile 

P.O. Box 479 
Shelley, Idaho 83274 

MARY LOU HANSES, Clerk of the Court 
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FILED IN CHAMBERS AT BLACKFOOT, 

DARRBN B.%IMPSON 
DISTRICT JUDGE 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF IDAHO 

IN AND FOR THE COUNTY OF TETON 

JACK LEE MCLEAN, Trustee, and WAYNE ) 
DAWSON, Trustee, 

) Case No. CV 2001-265 
Plaintiffs, 

vs . ) ORDER DENYING AS MOOT 
) PLAINTFFS' SECOND MOTION 

CHEYOVICH FAMILY TRUST and VASA N. ) FOR SANCTIONS 
BACH FAMILY TRUST, ) 

) 
Defendants. 1 

JOHN N. BACH, individually and dba 
TARGHEE POWDER EMPORIUM, LTD., ) 

~ntervener-complainant, 

VS. 

JACK LEE MCLEAN, Trustee, WAYNE ) 
DAWSON, Trustee, DONNA DAWSON, ) 
ALVA A. HARRIS, individually and dba ) 
SCONA, INC., KATHERINE M. MILLER, and ) 
DOES 1-30, inclusive, 

Third-Par& Defendants. 1 

BEFORE THIS COURT is the Second Motion of the PlaintiffsICounter Defendants, Jack 

Lee McLean, Trustee, and Wayne Dawson, Trustee (hereinafter "McLean & Dawson") for 



~anctions.' McLean & Dawson request that this Court sanction Intervener-Complainant John N. 

Bach for communicating directly with a represented opposing party in this l a w s ~ i t . ~  

This Court, on April 10,2008, denied McLean & Dawson's original Motion for Sanctions 

and ordered that, from April 10, 2008 onward, no party to this litigation shall contact any other 

party except through c o ~ n s e l . ~  In light of this Court's April 10 Sanction Order, and the fact that 

the conduct cited in McLean & Dawson's Second Motion for Sanctions occurred before April 10, 

2008, McLean & Dawson's Second Motion for Sanctions shall be denied as moot. 

Accordingly, McLean & Dawson's Second Motion for Sanctions is denied as moot. 

This Court's April 10 Sanction Order remains in full force and effect. 

IT IS SO ORDERED. 

.+ 
DATED this 37 day of May 2 

Plaintiffs' Second Motion for Sanctions, McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 
(filed March 10,2008) (hereinafter the "Dawson & McLean's Second Motion for Sanctions"). 
2 Memorandum in Support of Plaintiffs' Second Motion for Sanctions, McLean v. Cheyovich Family Trust, Teton 
County case no. CV 2001-265 (filed March 10,2008). 
3 Order Denying Plaintiffs' Motion for Sanctions, McLean v. Cheyovich Family Trust, Teton County case no. CV 
2001-265 (filed April 10,2008) (hereinafter the "April 10 Sanction Order"). 
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CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on $kL j~ ,&@,  I served a true copy of the foregoing 
Order Denying Plaintiffs' Second Motion fdr Sanctions on the persons listed below by mailing, 
first class, postage prepaid, or by hand delivery. 

Marvin M. Smith, Esq. 
ANDERSON NELSON HALL .'&I U.S. ~ a i ~  O courthouse BOX 5 Facsimile 
SMITH, P.A. 
490 Memorial Drive 
Post Office Box 5 1630 
Idaho Falls, Idaho 83405-1 630 

Kathleen M. Heimerl, Esq. 
P.0. BOX 828 h U.S. Mail a Courthouse Box a Facsimile 

Victor, Idaho 83455 

John N. Bach 
400 N, 152 E \D U.S. Mail a  ourt tho use Box 5 ~acsimile 
P.O. Box 101 
Driggs, Idaho 83422 

Alva A. Harris, Esq. 
1 7 1 S . Emerson Ave. \O U.S. Mail a ~our thouw Box 5 Facsimile 

P.O. Box 479 
Shelley, Idaho 83274 

MARY LOU MTSEN,  Cierk of the Court 
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JOl-IN N. 3ACI-! 
fl39N, 1 5 2 E / P o s t  O f f i c e  Box 1 f l 1  
D r i g g s ,  I n  S 3 4 2 2 / T e l  ( 2 0 8 )  3 5 4 - 8 3 0 3  
I n t e r v e n o r - C r J f l P L A I N T - R e s p o n d e t ~ i  
a n d  A ~ p e l l a n t ,  P r o  Se 

TIME: / ) ' q b &  -- - .. 
TETON CO. ID DISTF?!CT C,:- ' 

SEVENTH JUDICIAL  DISTRICT COURT, IDAHO, TETDN COI!NTY 

J A C K  LEE % C L E A N ,  T r u s t e e  a n d  WAYNE 
DAMSON, T r u s t e e ,  

CHEYOVICH FAFIILY TRUST, a n d  V A S A  N .  
3ACH FA111 LY TRCST, 

D e f e n d a n t s - R e s p o n d e n t s .  

JOHN t4. BACH, i n d i v i d u a l l y  a n d  d b a  
T R A G H E E  POWDER E!!PORIU%, LTD. , 

I n t e r v e n o r - C o m p l a i n t - R e s p o n d -  
e n t  and L i m i t e d  A p p e l l a n t ,  

J A C K  L E E  ??CLEAN, T r u s t e e ;  WAYNE 
DAWSON, T r u s t e e ;  DONNA D A W S O N ;  ALVA 
HARRIS, i n d i v i d u a l l y  a n d  dba SCONA, 
INC. 

T h i r d  Pa r t . y  D e f e n d a n t s  a n d  
A p p e l l a n t s ;  

a n d  

TETON CASE NO: C V  0 1 - 2 6 5  

( I d a h o  Supreme C o u r t  A p p e a l  
D o c k e t  N O :  34712 ,  Mow 
O r d e r e d  C o n s o l i d a t e d  w i t h  
Appeal D k t  N O :  35334,Per  
I d a h o  Supreme C o u r t  AMENDED 
ORDER C O ~ S O L I D A T E D  APPEALS, 
D a t e d  Yay  3 0 ,  2008 

J O H N  N. B A C l i ' S  NOTICE OF A P -  
PEALS, C R O S S  APPEAL AND C O U N -  
TER APPEALS, 
I N  ALL CAPACITIES, APPEALING 
THE FIRST AMENDED J U D G Y E N T  
J u d g e  D a r r e n  B.  S impson ,  A s s i g -  
n e d ,  a n d  ORDERS f i l e d  May 2 7 ,  
2008, by J u d g e  S i m p s o n ,  w i t h  
S a i d  F i r s t  Amended Judgmen t  1 O r  I s s u e d / F i l e d  P r i o r  T h e r e t o  

( A p p e n d i x  A, Ca 
(i.A.R, \3 \ \g  

KATHERINE Y .  YILLER;  a n d  D O E S  1-30, 
i n c l u s f v e ,  

I 

T h i r d  P a r t y  D e f e n d a n t s .  
-- ! 

NOTICE OF APPEALS, ORIGINAL APPEAL, C R O S S  APPEAL A N D  CGUNTER- 

A P P E A L S  I S  HEREBY GIVEN BY JOHN N. BACH, I n t e r v e n o r - C o m p l a i n t  and  

R e s p o n d e n t ,  b u t  a l l  s u c h  a p p e a l s  a r e  f r o m  t h a t  F IRST A?.!ENDED J U D G V E N T ,  

a n d  ORDERS f i l e d  by j u d g e  D a r r e n  B .  S' impson, A s s i g n e d ,  a s  f i l e d  on  

!lay 27, 2008,  a n d  p o r t i o n s  b f ?  p r i o r  r u l i n g s ,  memorandum a n d  o r d e r s ,  

f i l e d  p r i o r  t o  t h e  M a y  2 7 ,  2008 d a t e .  
3-, , .'- 
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I. ATTORNEYS FOR PARTIES 

P l a i n t i f f s - A p p e l l a n t s ,  w h o e v e r  o r  p u r p o r t e d l y  t h e y  may 

be  a r e  r e p r e s e n t e d  b y  MARVIN M.  SMITH, o f  Anderson , ,  N e l s o n ,  

H a l l ,  S m i t h ,  P .A.490 M e m o r i a l  D r i v e ,  P)  Box 51630,  I d a h o  

F a l l s ,  I D  8 3 4 0 5 - 1 6 3 0 ,  T e l :  ( 2 0 8 )  5 2 2 - 3 0 0 1  

I n t e r v e n o r - C o m p l a i n a n t ,  R e s p o n d e n t  a n d  l i m i t e d  I s s u e s  A p p e l -  

l a n t ,  p e r  h i s  NOTICE OF APPEALS, e t c . ,  i s  JOHN N. BACH, 

P r o  Se, 400N, 152E, P.O. Box 1 0 1 ,  D r i g g s ,  I D . ,  83422,  T e l e p h o n e :  

T e l :  ( 2 0 8 )  3 5 4 - 8 3 0 3  

T h i r d  P a r t y  D e f e n d a n t s ,  b e i n g  J a c k  Lee  McLean,  T r u s t e e ,  WAYNE 

DAWSON, t r u s t e e  a n d  i n d i v i d u a l l y ,  DONNA DAWSON, ALVA A .  HARRIS, 

i n d i v i d u a l l y  a n d  dba SCONA, INC. ,  a  sham c o r p o r a t i o n ,  a r e  

s t i l l  r e p r e s e n t e d  b y  ALVA A.  HARRIS, E s q u i r e ,  P . O .  Box  479,  

S h e l l e y ,  I D ,  83274,  T e l :  ( 2 0 5 )  

S A I D  THIRD PARTY DEFENDANTS ARE ALSO APPELLANTS HEREIN, ALTHOUGH 

THEY HAVE F I L E D  NO NOTICES OF APPEAL, BUT ARE DIRECT PARTIES 

EFFECTED AND SUBJECT TO ALL APPEALS OTHERWISE PROPERLY/TIMELY 

F ILED AND PERFECTED. 

11.  CERTIFICATE OF SERVICE BY MAIL  OF THIS NOTICE OF APPEALS 

I n t e r v n o r  C o m p l a i n a n t ,  i n  a1  1  c a p a c i t i e s ,  c e r t i f i e s  t h i s  

d a t e ,  J u n e  1 0 ,  2008,  h e  s e r v e d  t r u e  a n d  c o m p l e t e  c o p i e s  o f  t h i s  

NOTICE OF APPEALS o n  e a c h  o f  t h e  a t t o r n e y s  o f  r e c o r d  a n d  e a c h  

p r o  s e  p a r t j . ?  s e t  f o r t h  i n  P a r t  I, s u p r a .  

111.  JOHN N. BACH, HAS STANDING AND CAPACITY TO GIVE THIS  NOTICE 
OF APPEALS AND THE PRIMARY ISSUES, INCLUDED BY L IMITED TO THOSE 
SET FORTH I N I T I A L L Y .  

A NOTICE OF APPEAL, was f i l e d  i n  t h e  C l e r k s  o f  t h e  C o u r t s  

I d a h o  Supreme C o u r t  o n  May 27,  2008,  b y  t h e  p u r p o r t e d  p l a i n t i f f s  



a p p e l l a n t s  who p r e v i o u s l y  on  o c t o b e r  23, 2007 f i l e d  t h e i r  i n i t i a l  

NOTICE OF APPEAL. JOH$\ BArH via m o t i o n s  q u e s t i o n e d  t h e  s t a n c i i n y s /  

c a p a c i t e s  o f  p l a i n t i f f s  t o  f i l e  t h e  i n i t i a l  a p p e a l  a n d  o u e s t i o n s  

t h e i r  c u r r e n t  n o t i c e  o f  a p p e a l  as  p r o p e r .  A p p e l l a n t s '  m o t i o n  f o r  

r e c o n s i d e r a t i o n  was w o e f u l l v  l a t e ,  i n c o m p l e t e  biuR d e n i e d  b y  h u d q e  

D a r r e n  B. S impson ,  A s s i g n e d .  However ,  J u d g e  S impson ,  i n  h i s  A p r i l  

8, 2008  f i l e d  Memorandum D e c i s i o n  a n d  O r d e r  D e n y i n g  P l a i n t i f f s / T h i r d  

P a r t y  D e f e n d a n t s '  M o t i o n  f o r  R e c o n s i d e r a t i o n ,  w h e r e 5 n  he d e n i e d  s u c h  

m o t i o n  f o r  r e c o n s i d e r a t i o n ,  h e ,  w i t h o u t  j u s t i r d i c t i o n  a n d / o r  i n  c l e a r  

e r r o r ,  a b u s e  o f  d i s c r e t i o n  a n d  w i t h o u t  a n y  a u t h o r i t y ,  s t a t e d  t h e  j u d g -  

m e n t  o f  S e p t e m b e r  1 1 ,  2007 b y  J u d g e  J o n  J .  S h i n d i r l i n g  s h o u l d  n o t  have  

q u i e t e d  t i t l e  t o  JOHN N.  BACH on  t h e  p a r c e l  known as  t h e  ZAMONA CASPER 

p a r c e l  o f  8.5 a c r e s ;  he  i g n o r e d  t h e  i s s l ! e s  n f  t h e  c o m p l a i n t  i n  i n t e r -  

vent ion.  A p p e l l a n t s  t h e n  f i l e d  a  f u r t h e r  l a t e ,  w i t h o u t  a n y  s u p p o r t i n g  
m o t i o n  

a f f i d a v i t s  o r  memorandum,/ to a m e n d ~ i ~ l  J u d g e  S h i n r i d l i n g ' s  J u d g m e n t  o f  

S e p t e m b e r  11 ,  2007,  JOHN BACH f i l e d  a  m o t i o n  t o  s t r i k e  w i t h  s t a t e d  

o b j e c t i o n s  a n d  r e q u e s t e d  a  h e a r i n g ,  b u t  n o  h e a r i n g  was n o t i c e d  o r  h e l d ,  

May 27 ,  20081p J u d g e  S impson  i s s u e d  a  FIRST AMENDED JUDGMENT a n d  

ORDERDEMYIMG AS MOOT P L A I N T I F F S '  SECO!iD MOTION FOR SANCTIONS, p o r t i o n s  

o f  w h i c h  11OHN N. BACH now a p p e a l s ,  e s p e c i a l l y  a s  t o  t h e  d e l e t i o n  o f  

t h e  q u i e t i n g  t i t l e  t o  h i m s e l f  o f  t h e  ZAMONA CASPER 8.5  p a r c e l  and ,  p e r  

s a i d  ORDER, t h a t  he  a n d  "no  p a r t y  t o  t h i s  l i t i g a t i o n  s h a l l  c o n t a c t  

a n y  o t h e r  p a r t y  e x c e p t  t h r o u g h  c o u n s e 1 3 " , w h i c h  i s  b a s e d  o n  I d a h o  S t a t e  

B a r  R u l e  o f  P r o f e s s i o n a l  C o n d u c t ,  R u l e  4 .2 .  Tc t h e  e x t e n t  t h i s  O r d e r  

r e l i e s  u p o n  a n y  nemorandum d e c i s i o n  a n d  a n y  o t h e r  ORDERS o f  A p r i l  1 0 ,  

2008,  s u c h  o r d e r s  a r e  a l s o  a p p e a l e d  f r o m .  

A l s o  a p p e a l l e d  i s  J u d g e  S i m p s o n ' s  e r r o e i .  i n  n o t  j u s t  e x c l u d i n g  

J u d g e  S h i n d i r l i n g ' s  q u i e t i n g  o f  t i t l e  t o  JOHN N. BACH, p e r  h i s  S e p t .  

11 ,  ? 0 0 7  JUDGMENTS, b u t  t h a t  b o t h  t h e  PEACOCK PARCEL ( 4 0  a c r e s )  a n d  

C A S  P E R  ( 8 .5  ) ; ~ ~ e ~ e ~ r ' ~ t \ ; a w a n d e d  t o  JOHF! N. BACH, ind ivd .  ,? & @bq TARGHEE POWDER 
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e a 
EMPORIUM, LTD. c o p i e s  o f  s a i d  FIRST AMENDED JUDGMENT a n d  OKDER 

DENYING A S  MOOT PLAINT1 F F ' S  SECOND MOTION FOR SANCTIONS wisl!1.~B+.:fil3!e'd, 

I V .  STATEMENT OF I N I T I A L  I f S U E S  APPEALED 

1  D i d / D o  P l a i n t i f f s  / A p ~ e i l a ~ l t s  Have S t a n d ; n g / C a p a c i t y  t o  
f i  1  e  any  a p p e a l s  h e r p i  n ?  

2.  D i d  P l a i n t i f f s / A p p e l l a n t s  F i l e ,  T i m e l y  and  P r o p e r l y  a n y  
M o t i o n  f o r  R e c o n s i d e r a t i o n  o r  o t h e r  s u b s e q u e n t  m o t i o n s ?  

3.  Was t h e  a s s i g n e d  J u d g e  w i t h o u t  j u r i s d i c t i o n  t o  change ,  
a l t e r  o r  d e l e t e  a n y  p o r t i o n s  o r  o r d e r s  a n d  JUDGMENT 
o f  J u d g e  J o n  J .  S h i n r i d l i r n g ,  f i l e d  S e p t  1 1 ,  2 0 0 7 ?  

4.  D i d  t h e  a s s i g n e d  J u d g e ,  b o t h  e r r o r  a n d / o r  g r o s s l y  abuse  
h i s  d i s c r e t i o n  i n  a l t e k i n g ,  m o d i f y i n g  o r  d e l e t i n g  a n y  
p o r t i o n s  o f  J u d g e  S h i n d i r l i n g ' s  S e p t .  1 1 ,  2007  JUDGMENTS 
and  p r i o r  o r d e r s ?  Was t h e  a s s i n g e d  J u d g e  D i s q u a l i f i e d ?  

5 .  D i d  t h e  a s s i g g e d  J u d g e ,  deny  a n d / o r  v i o l a t e ?  JOHN N. BACH's 
p r o c e d u r a l  a n d  s u b s t a n t i v e  due  p r o c e s s  and  e q u a l  p r o t e c t i o n  
r i g h t s  i n  n o t  s e t t i n g  a  h e a r i n g  on  p l a i n t i f f s '  m o t i o n s ,  e s p -  
c i a l l y  t h e i r  u n t i m e l y  a n d  i n a p p r o p r i a t e  m o t i o n  t o  amend 
Judgmeh t  and  t o  e n f o r c e / a p p l y  R u l e  4 . 2  a g a i n s t  JOHN BACH, 
a  n o n l i c e n s e d  I d a h o  a t t o r n e y ,  a p p e a r i n g  p r o  s e ?  

V .  COURT CLERK'S AND REPORTER'S TRANSCRIPTS' REQUESTS 

As P l a i n t i f f s / A p p e l l a n t s  h a v e  r e q u e s t e d  t h e  p r e p a r a t i o n  o f  

s a i d  c l e r k ' s  and  r e p o r t e r s '  t r a n s c r i p t s  r e c o r d  on  a p p e a l ,  

a t  t h i s  p o i n t / s t a g e  JOHN N. BACH w i l l  r e l y  u p o n  t h e m  u n l e s s  

i n c o m p l e t e  o r  f r a g m e n t e d ;  h e  w i l l  r e q u e s t  n o  f u r t h e r  p r e p a r a -  

t i o n s  o f  t h e  r e c o r d s .  Such r e c o r d s  a r e  f u r t h e r  c o v e r e d  b y  t h e  

AMENDED ORDER CONSOLIDATING APPEALS, M A Y  30, 2008 ,  I d a h o  Supreme 

COURT. 

V I .  JOHN N. BACH f u r t h e r  CERTIFIES, h e ' s  p a i d  t o  t h e  TETON COUNTY -- 
CLERK, p e r  I . A . R . ,  R u l e  23 ,  e t c . ,  A p p e n d i x  A ,  C a t e g o r y  'IT" a  

$86 .00  p o s t a l  money o r d e r  t o  t h e  daho  Supreme C o u r t ,  a  f u r t h e r  A 
sum o f  9 .00  f o r : , ' t h e  T e t o n  C l e r k '  

p r o c e s s  t h i s  NOTICE OF APPEAL. 

V I I .  DATED: June  10,  2008  

STATE OF IDAHO j S s  
COUNTY OF T E T O ,  t h e  u n d e r s i  gpe o t a r y ,  a t t e s t ,  v e r i f y ,  
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Marvin M. Smith 
ANDERSON NELSON HALL SMITH, P.A. 
490 Memorial Drive 
Post Office Box 5 1630 
Idaho Falls, Idaho 83405-1630 
Telephone (208) 522-300 1 
Fax (208) 523-7254 
Idaho State Bar No. 2236 
Attorneys for PlaintiffsIThird-Party DefendantsIAppellants 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF IDAHO 
IN AND FOR THE COUNTY OF TETON 

ESTATE OF JACK LEE MCCLEAN AND 
SURVIVING BENEFICIARIES AND I 

WAYNE DAWSON, INDIVIDUALLY I 

AND AS TRUSTEES, I 
I Case No. CV-01-265 
I 
I 

I AMENDED NOTICE OF APPEAL 
I 

I 
CHEYOVICH FAMILY TRUST AND I 

VASA N. BACH FAMILY TRUST, I 

I 

DefendantsIRespondents. I 

I 

I 
JOHN N. BACH, individually and dba I 

TARGHEE POWDER EMPORIUM, LTD.; i 
I 

I 
JACK LEE MCLEAN, Trustee; WAYNE ; 
DAWSON, Trustee; DONNA DAWSON; I 

ALVA A. HARRIS, individually and dba i 
SCONA, INC.; KATHERINE M. MILLER; ! 
and DOES 1-30, inclusive; I 

I 

I 
Third-Party Defendants.(McLean & I 

Dawson Respondents) I 
I 
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TO: THE ABOVE-NAMED RESPONDENTS JOHN N. BACH, individually and dba 
TARGHEE POWDER EMPORIUM, LTD., CHEYOVICH FAMILY TRUST, 
VASA N. BACH FAMILY TRUST, AND THE CLERK OF THE ABOVE 
ENTITLED COURT. 

NOTICE IS HEREBY GIVEN THAT: 

1. The above-named appellants, Jack Lee McLean, deceased, and Wayne 

Dawson, appeal against the above-named respondents to the Idaho Supreme Court from the 

(1) Memorandum Decision Denying Plaintiffs-Third Party Defendants' Motion for 

Reconsideration; (2) Order Denying as Moot Plaintiffs' Motion to Change Caption; and (3) 

Order Denying Plaintiffs' Motion for Sanctions; entered in the above-entitled action on the 

8'h day of April, 2008, Honorable District Judge Darren B. Simpson. 

2. The Plaintiff Appellant has a right to appeal to the Idaho Supreme Court, and 

the judgments or orders described in paragraph 1 above are appealable orders under and 

pursuant to Rule 1 ](a) (1) I.A.R. 

3 .  Preliminarily, the issues on appeal are as follows: 

A. The decisions and orders were not consistent with applicable law nor 

supported by substantial and competent evidence. 

B. The trial court did not discuss, review or provide a decision on 

zppellants' Rule 60(b) motion. 

This list of issues shall not prevent the appellant from asserting other issues on 

appeal. 

4. An order has not been entered sealing all or any portion of the record. 

5 .  A reporter's transcript is requested as to the following hearing dates: 

i. Motions, August 7,2007 (Nancy Marlow, Reporter) (Copy 

AMENDED NOTICE OF APPEAL - 2 



attached) 

ii. Hearing, November 6,2007 (Nancy Marlow, Reporter) 

iii. Hearing, February 14, 2008 (Sandra Beebe, Reporter) 

6 .  Appellant requests the preparation of the clerk's record. 

7. Icertify: 

A. That a copy of this Notice of Appeal has been served on the reporter. 

B. That the Clerk of the District Court has been paid the estimated fee for 

preparation of the reporter's transcript. 

C. That the estimated fee for preparation of the clerk's record has been 

paid. 

D. That the appellate filing fee has been paid. 

E. That service has been made upon all parties required to be served 

pursuant to Rule 20. 
2.4 

, I  
/ 

DATED this .:;ydLIC day of ,/'$L?L,<' , 2008. 
;/,' 

MARVIN M. SMITH 
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CERTIFICATE OF SERVICE 

I hereby certify that I serve true copy of the foregoing document upon the 
following this , c ~ ~ 3 @ '  day of ' ~L?&$LC='  ,2008, by hand delivery, mailing with the 
necessary postage affixed thereto, facsimile, or overnight mail. 

John N. Bach 
PO Box 101 
Driggs, ID 83422 

Sandra Beebe 
Court Reporter 
501 N. Maple, #205 
Blackfoot, ID 83 22 1 - 1700 

Nancy Marlow 
Court Reporter 
605 N. Capital 
Idaho Falls, ID 83402 

[ J/Mailing 
[ IF= 
[ ] Hand Delivery 
[ ] Overnight 

[ IF=  
[ ] Hand Delivery 
[ ] Overnight 

[ IF=  
[ ] Hand Delivery 
[ ] Overnight 

MARVIN M. SMITH 

L WMS\Bach v McLean, Liponis 7060.1\Sup1eme Court Appeal\AmendedNotice of Appeal.vpd 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO 

IN AND FOR THE COUNTY OF TETON 

JACK LEE MCLEAN AND MARK J. ) 
LIPONIS, Trustee, 1 

) 
Plaintiffs, ) 

) 
vs . ) Case No. CV-01-33 

) 
JOHN N. BACH, 1 

) 
Defendant. ) 

1 
) 

JACK LEE MCLEAN AND WAYNE ) 
DAWSON, TRUSTEE, ) 

) 
Plaintiffs, 1 

) 
vs . ) Case No. CV-01-265 

1 
CHEYOVICH FAMILY TRUST AND 1 
VASA N. BACH FAMILY TRUST, 1 

) 
Defendants. 1 

) 

COPY 

uub;( :I8/ 

MOTIONS 
AUGUST 7, 2007 

BEFORE THE HONORABLE JON J. SHINDURLING 

Driggs, Teton County, Idaho 





THE COURT: Now we've got to take up a whole 

bunch of other cases -- 
MR. BACH: Thank you, Your Honor. 
THE COURT: -- that I don't think you're 

involved in, Mr. Harris. Mr. Alva Harris is. 
I've got motions involving CV-01-33, which is 

entitled McLean and Liponis versus Bach, and I've got 
01-266, which is McLean and Uponis versus the Bach 
Trust. Of course, you don't represent that party. 

MR. BACH: No, I haven't made any motions i n  

that, Your Honor. 
THE COURT: I was just looking at  the files 

I've got. 
MR. BACH: Thank you. 
M E  COURT: And I've got 01-205, which is 

McLean versus Bach and the Bach Family Trust. I've 

got 01-265, which is McLean versus the Trust. And you 
don't have anything pending in that case. 

MR. BACH: I do. I am a third-party intervenor 

22 in that one, Your Honor. 

23 . M E  COURT: Okay. So that one's pending? 
24 MR. BACH: Yes. 

1 let's look a t  -- so we're 
looking a t  01-35 and 01-265; right? 

MR. BACH: Correct, Your Honor. 
THE COURT: Okay. 
Present on behalf of John Bach personally is 

Mr. Bach. Present on behalf of McLean and Liponis is 
Alva Harris. 

Where are we on these matters? 
MR. BACH: Your Honor, I filed two motions. 

THE COURT: I know, a motion for summary 
judgment and a motion to dismiss for lack of 

prosecution. 
MR. BACH: That's correct. And there's been no 

opposition filed. 

THE COURT: Well, there's been an objection, 
which is overruled, and I want to  address the issue. 

I want to  address it on the lack of prosecution. 
I 'm really frustrated with these cases, because 

I had instructed Mr. Harris years ago -- I 'm talking 

four or five years ago, whenever it was Mr. McLean 
passed away -- to insure that the case was brought 

22 intorproper status by having the estate substituted in 
23 for Mr. McLean personally, and that's never been done. 
24 Nothing has ever been done. The cases sit. No 

1 25 M E  COURT: And I've got -- I thought I had 1 25 prosecution effected in four or five years, since 1 
1 206 inhere. 

2 Did we not bring that in? 

3 COURT CLERK: I 'm not aware of anything on 206, 

4 Your Honor. 
5 THE COURT: 1 don't think there's anything 

6 pending in 206, but I wanted to ask about where we are 
7 on it. 

MR. BACH: There was -- the other one that I 
made the two motions in is 01-33, Your Honor. 

THE COURT: I've got that, and I named that 

one. 
MR. BACH: And the other one is 01-265. 
THE COURT: I've got that one. 

MR. BACH: All the other files -- 
THE COURT: And then you have 205. 

MR. BACH: That was dismissed, Your Honor, with 
prejudice. 

18 THE COURT: Well, I thought your motion -- 
19 MR. BACH: It's not in there. 

20 THE COURT: One of your motions dealt with 205. 
21 Maybe I was looking a t  an old motion as I was pulling 
22 these. So that one's dismissed? 
23 MR. BACH: Yes. 

24 M E  COURT: Okay. I don't even need to think 

25 about that one today then. 

5 

1 2003, I think, at the latest. 
2 MR. BACH: Well, I can assist the Court in that 
3 regard. Both of these were filed in 2001. 
4 THE COURT: Right. 

5 MR. BACH: And the last ruling that I had moved 
6 to dismiss for lack of diligent prosecution, you 
7 denied that in February of 2004. It's over two and a 

half years. 

M E  COURT: Right. So there's been nothing 
done since. 

MR. BACH: Nothing, nothing. You have 
dismissed Mr. McLean completely, with prejudice, from 
all of these cases. 

THE COURT: Right. 
MR. BACH: All of them, not just 01-33 and 

01-265. 
M E  COURT: I thought we had taken some action 

18 in that regard. 

19 MR. BACH: You did. I 
20 THE COURT: But m y  concern is that these are 

21 sitting, and I don't know how t o  get them moving. 

22 Mr. Hams, any reason I shouldn't just get rid 

23 of these under Rule 40(b)? I think it's 40(b). 

24 MR HARRIS: I didn't hear you, Your Honor. 
25 M E  COURT: I s  there any reason I shouldn't 

I 4 1 6 
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( I just dismiss these under Rule 40t , for failure to ( I defense, but 1 , .  .ailed to  file a counterclaim I 
prosecute? 

MR. HARRIS: No, Your Honor, only without 

prejudice. 

THE COURT: They will be dismissed with 

prejudice, if I dismiss them. You had the opportunity 

to prosecute them, and you have not done so. 
MR. HARRIS: I understood from the Court when 

we talked the last time, Your Honor, that we were 

going to  dismiss Mr. McLean and continue on after we 

got through the other case, the 208 case. That's why 

I have been waiting. 
THE COURT: I want to find my memo from Aaron. 

I thought I had it in here. 

Go ahead. I 'm sorry. I 'm talking to myself. 

I t  happens rather frequently the older I get. 
MR. HARRIS: My understanding from the last 

time we were in court on the order, like I indicated, 

was we would do nothing in these actions until alter 

we got through 2008. That's what I understood. 

M E  COURT: 20087 

MR. HARRIS: No, the case of 208. It's the 

Miller case, the one that was the big case that was on 

appeal. 

MR. BACH: No. 
7 

THE COURT: I've never stayed these cases. 

Would you look on my desk? I should have a 

memo on there from Aaron, my law clerk. 

MR. BACH: Your Honor, I hate to  interrupt, but 

just for clarification, Mr. Alva Harris never appeared 

before this Court. I n  fact, he was totally absent 

when I filed a motion for this Court to return to me 

$15,000 that was in a court-ordered account. That 

order is the first exhibit attached to  my affidavit in  

support of my motion for summary judgment. 
THE COURT: Right. 

MR. BACH: Mr. Hams absolutely made no 

contact. I n  fact, I was the only one that appeared. 

Your Honor signed- an order that I had presented. I 

got a certified copy, and I had the money released 

that day. And on the same day, Your Honor then issued 

an order of dismissing Mr. McLean in all of these 

matters in which his name appears as a trust or as an 

individual. 

But, secondly, I am very concerned about three 

things. Number one, I now have a final judgment 

against Mr. Dawson, except for my right of appeal that 

is still pending. And I have cited the Rexburg Lumber 

Company case in which he failed not only to  file a 
proper answer with any affidavit to show that he had a 

asserting any quiet title action. And I have filed 

with this Court the Rexburg Lumber Company versus 

Purrington case that says, the failure not only to 

properly appear in time, but a default with a failure 

to file a mandatory counterclaim under 13(a) requires 

the title in all the properties, all the properties 

that Mr. Dawson may be asserting now in action 01-33 

or 01-265, to be awarded to myself. It's a final 

conclusive judgment that I have against him. 

And that judgment has also been attached to my 

affidavit. And what I have here is the Amended 

Default Judgment against him, which is recorded as 

Teton Instrument 161729. 

So I can share with Your Honor the frustration 

by the Court in lack of prosecution by the plaintiffs, 

but I have counterclaims and complainant intervention 

that depends on what happens to those complaints. So 

I don't want my counterclaims or complainant 
intervention or third-party complaint dismissed. I 

do want to amend it, and I think I am entitled to 

amend it, i f  the Court is gracious enough to agree 

with me, which I think it must. That not only must 

the summary judgment be granted because there is 

absolutely no opposition, there is no response under 

9 

Rule 56(c) through (e), there is absolutely no denial 

that there has been a prior judgment outstanding 

imposing liability against not only Mr. Dawson but 

Mr. Alva Harris, as well. And that binds, by the 

bankruptcy proceeding, which has been -- I have had 

them all discharged, Mr. Dawson and also as far as 

Mr. Alva Harris. And as co-privity in interest and 

co-complicitor has been Mr. Mark Liponis. And that 

applies to him, as well. 

So I am seeking of this Court that I have a 

separate judgment, on the motion for summary judgment 

being ordered, that a three-quarter interest in the 

40 acres known as Peacock parcel be further quieted to 

myself to the exclusion of Mr. Dawson, to the 

exclusion of Mr. Harris, to the exclusion of 

Mr. Uponis, and to the exclusion of Mr. McLean and 

his estate. They have never appeared in this action, 
,.. 

and I think I am entitled to that right. 

I am further entitled, as to the second parcel, 

which is an 8.5 acre parcel on Highway 33, to also 

have that quieted and awarded to me entirely to the 

exclusion of Mr. Dawson, who is the only one that can 

possibly claim any kind of interest in it and can't 

now. 
And the third parcel is the 33 acre parcel 

8 I 1 
' \  ) " (  .. 
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1 known as the Drawknife parcel 

2 out in m y  motion. 

3 And Mr. Liponis has -- he never appeared. He 
4 was an indispensable party in the CV-02-208. I 'm  

5 entitled to have the entire 33 1/3 acres quieted to  

1 6 myself, t o  his exclusion, and again to  Mr. McLeanls fl 1 exclusion. 

I ' m  finding notes here, Your Honor. And what 

1 g you just heard a little while ago, that I 'm  going to 

15 claims or  going on that property, either directly or  

16 through their agents, the Hills, o r  anybody else -- I 

! 17 have severe prejudice unless I have both motions 

C 
C 

18 granted. 

19 I would like to  offer to the Court, bu t  I would 

20 like to have back the original, and this is the 

21 recorded Default Judgment. And in the opposition and 

22 the motion to strike to  Mr. Alva Hams's objections, 

23 I've pointed out and I 've attached, for judicial 

10 be briefing on in  the order t o  show cause for a 

11 contempt, involves an Amended Default Judgment against 

12 Mr. Dawson. And I ' m  having now Mr. Alva Harris and 

13 Jared Harris, who have no interest and are the 

14 subjects of a permanent injunction against making any 

24 notice, certified copies of -- I own Targhee Powder 

25 Emporium, Inc. I and Targhee Powder Emporium, Inc., 

I 1  
- - 

1 jointly -- I, individually -- are doing business as 

2 Targhee Powder Emporium, Unlimited, and, secondly, as 

3 Limited. I am named individually and dba Targhee 

4 Powder Emporium, Limited, in action 01-265. 

5 This has been such an obstruction o f  legal 

6 process and procedure by Mr. Hams and his -- 
7 THE COURT: But there's been nothing in 

8 response here, other than his objection, which I have 

9 denied. Submit to me your orders on summary judgment. 

I 0  MR. BACH: I will. 

I 1  THE COURT: Granted. 

12 MR. BACH: Thank you, Your Honor. And I'll 
13 Provide a copy to Mr. Harris. 

14 THE COURT: Very well. 

-is MR. BACH: Thank you, Your Honor. 
,l6 
.ir THE COURT: All right. Summary judgment will 
b? be granted for lack of response under Rule 56. 
? 
518  
SG MR. BACH: Thank you, Your Honor. 
.I8 -+ MR. HARRIS: Your Honor, I call the Court's 
2 attention to  the fact that Mr. Bach cannot speak for 

@, the Cheyovich Family Trust or the Vasa N. Bach Family 

g< TllJst. 
9.3~ 
P THE COURT: There's no motion with regard t o  

Parties. However, Mr. Harris, I am giving you p x-- @i 'OtiCe today, which will be made of record, under 

12 
Page 11 

you have 14 days in which to show 

cause to  me why these matters as to the trust or 

anyone else that's a party in this case should not be 

dismissed as an inactive case. So under Rule 40(c), 

you show me good cause for retention within 14 days, 

or those matters will be dismissed, as well. Mr. Bach 

will be able to pursue his counterclaims and cross 

claims, whatever they might be. 

MR. BACH: Thank you. 

THE COURT: But they will be dismissed as to 

your clients as a permanent action, unless I see good 

cause for retention. 

MR. BACH: Thank you, Your Honor. 

THE COURT: All right. Thank you. We will be 

adjourned in those cases. 

Now, Mr. Bach and Mr. Harris, one last thing -- 
or two last things. 

One is that there were a number of matters that 

were set for hearing by Mr. Bach for today without 

first securing permission from the clerk to add those 

to the calendar. That won't happen. I f  you've got  

something you want to  have heard, talk to  the clerk 

and get a date and time. I f  you want something else 

heard a t  that same time, let  the clerk know. 

MR. BACH: I shall. 

13 

1 THE COURT: Don't just file another motion and 

2 tack it on. We don't have t ime sometimes to just 

3 stack stuff on. 

4 The second thing is, i f  you've got stuff to 

5 file in a case -- I was getting stuff today. I got 

6 stuff today on this that was filed moments before I 
7 court. That can't happen. So get your stuff filed 

8 timely. Okay? 

9 MR. BACH: Okay, Your Honor. Just for 

1 I M E  COURT: I know. You were responding to  

12 him, and he was late responding. 

13 MR. BACH: All right. Thank you, Your Honor. 

14 THE COURT: And that's fine, but it's really 

15 hard for me to  prepare -- 
16 MR. BACH: I agree. 

17 THE COURT: -- if I ' m  getting stuff just before 

10 clarification, I followed procedure. 

18 court. I didn't get Mr. Hams's filings until today. 

19 I didn't get yours until just  before lunch. 

20 MR. BACH: Thank you. 

I 

21 THE COURT: Or just after lunch. 

22 All right. Thank you. You may be excused. 

23 

(Proceedings Concluded) 
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REPORTER'S CERTIFICATE 

STATE OF IDAHO ) 
) ss. 

COUNTY OF BONNEVILLE 1 

I ,  NANCY MARLOW, C e r t i f i e d  Shor thand  R e p o r t e r  

and Notary  P u b l i c  i n  and f o r  t h e  S t a t e  o f  Idaho ,  do 

he reby  c e r t i f y :  

T h a t  p r i o r  t o  b e i n g  examined, a l l  w i t n e s s e s  

named i n  t h e  f o r e g o i n g  p roceed ing  w e r e  d u l y  sworn t o  

t e s t i f y  t o  t h e  t r u t h ,  t h e  whole t r u t h  and n o t h i n g  

b u t  t h e  t r u t h .  

T h a t  s a i d  p roceed ing  w a s  t a k e n  down by m e  i n  

s h o r t h a n d  a t  t h e  t i m e  and p l a c e  t h e r e i n  named, and 

t h e r e a f t e r  reduced  t o  t y p e w r i t i n g  unde r  my d i r e c t i o n ,  

and t h a t  t h e  f o r e g o i n g  t r a n s c r i p t  c o n t a i n s  a f u l l ,  

t r u e ,  a n d  ve rba t im  r e c o r d  o f  s a i d  p roceed ing .  

I f u r t h e r  c e r t i f y  t h a t  I have no i n t e r e s t  i n  

t h e  e v e n t  of  t h i s  a c t i o n .  

WITNESS my hand and  seal t h i s  8 t h  day o f  

November, 2007.  

NANCY MARLOW, CSR, i n  and 
f o r  t h e  S t a t e  o f  Idaho  



@ F D IN CHAMBERS AT BLACKFOOT, 

I I I '  

DARR~N B.%IMPSON 
DISTRICT JUDGE 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF IDAHO 

IN AND FOR THE COUNTY OF TETON 

JACK LEE MCLEAN, Trustee, and WAYNE ) 
DAWSON, Trustee, ) 

1 
Plaintiffs, 1 

) 
VS. 1 

1 
CHEYOVICH FAMILY TRUST and VASA N. ) 
BACH FAMILY TRUST, ) 

) 
Defendants. 1 

) 
JOHN N. BACH, individually and dba 1 
TARGHEE POWDER EMPORlUM, LTD., ) 

) 
Intervener-Complainant, 1 

) 
VS. 1 

) 
JACK LEE MCLEAN, Trustee, WAYNE ) 
DAWSON, Trustee, DONNA DAWSON, ) 
ALVA A. HARRIS, individually and dba 1 
SCONA, INC., KATHERINE M. MILLER, and ) 
DOES 1-30, inclusive, 1 

) 
Third-Party Defendants. 1 

Case No. CV 200 1-265 

ORDER DENYING 
PLAINTIFFS'/THIRD-PARTY 
DEFENDANTS' MOTION TO 
ALTER OR AMEND A 
JUDGMENT AND DENYING AS 
MOOT INTERVENER- 
COMPLAINANT'S MOTION TO 
STRIKE 

ORDER DENYING PLAINTIFFS'/THIRD-PARTY DEFENDANTS' MOTION TO ALTER OR AMEND A JUDGMENT AND 
DENYING AS MOOT INTERVENER-COMPLAINANT'S MOTION TO STRIKE 1 



THIS COURT, on April 8, 2008, entered its Memorandum Decision and Order Denying 

Plaintiffs'IThird-Party Defendants' Motion for Reconsideration. ' Plaintiffsnhird-Party 

Defendants Jack Lee McLean and Wayne Dawson (hereinafter "McLean and Dawson") then 

filed a Motion to Alter or Amend a Judgment, wherein they "move this Court to alter or amend 

the Memorandum Decision and Order Denying Plaintiffs Motion to ~econsider."~ Thus, in 

essence, McLean and Dawson seek reconsideration of this Court's Memorandum Decision and 

Order, which denied reconsideration. The Iddio Rules of Civil Procedure do not contemplate a 

successive motion to reconsider. 

However, in their Motion to Alter or Amend, McLean and Dawson argue that this Court 

failed to consider the conflicting Amended Default Judgment Against Wayne Dawson, entered 

by the honorable Richard St. Clair, in Bach v. Miller, Teton Count case no. CV 2002-208 

(hereinafter the "Conflicting Judgment"), which McLean and Dawson attached to their Motion 

for Reconsideration as Exhibit B. This Court notes that in their Motion for Reconsideration, 

McLean and Dawson raise the issue of the Conflicting Judgment as a grounds for 

re~onsideration.~ However, McLean and Dawson neither mention the Conflicting Judgment in 

their Memorandum in Support of Motion for Reconsideration, nor offer any authority in support 

' Memorandum Decision and Order Denying Plaintiffs7/Third-Party Defendants' Motion for Reconsideration, 
McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed in chambers at Blackfoot, Bingham 
County, Idaho April 8,2008) (hereinafter the "Memorandum Decision and Order"). 
2 Plaintiffs' Motion to Alter or Amend a Judgment, McLean v. Cheyovich Family Trust, Teton County case no. CV 
2001-265 (filed April 16, 2008) (hereinafter "Plaintiffs' Motion to Alter or  Amend"). 
3 Motion for Reconsideration, McLean v. Cheyovich Family Trust, Teton County case no. CV 2001-265 (filed 
October 17,2007), at p. 2,7( 3.  
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of the Conflicting Judgment as a basis for rec~nsideration.~ This Court did not consider McLean 

and Dawson's Conflicting Judgment claim since it was neither mentioned, nor supported by 

argument or authorities, in McLean and Dawson's Memorandum in support.' 

This Court shall not grant McLean and Dawson relief on their Motion to Alter or Amend 

where they failed to support the same argument in their original Motion to Reconsider. 

Accordingly, McLean and Dawson's Motion to Alter or Amend is hereby denied. 

Based upon this ruling, Intervener-Complainant John N. BachYs responsive Motion to 

Strike, Vacate andlor Quash Plaintiffs Motion to Alter or Amend a Judgment (IRCP 59(e) and 

52(b), of April 16,2008), filed April 21,2008, is hereby denied as moot. 

IT IS SO ORDERED. 

DATED this 2Q3 day of July 200 

4 See: Memorandum in Support of Motion for Reconsideration, McLean v. Cheyovich Family Trust, Teton County - 
case no. CV 2001-265 (filed November 21, 2007) (hereinafter "McLean and Dawson's Memorandum in 
Support"). 
5 See: Vanderford Conzpany, Inc. v. Knudson, 144 Idaho 547, -, - 165 P.3d 261, 269 (2007); Watkins v. Peacock, 
- I d a h o ,  184 P.3d 210,215 (2008). 
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CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on 2, %bx I served a true copy of the foregoing 
Order Denying Plaintiffs'/Third-Party ants' Motion to Alter or Amend a Judgment and 
Denying as Moot Intervener-Complainant's Motion to Strike on the persons listed below by 
mailing, first class, postage prepaid, or by hand delivery. 

Marvin M. Smith, Esq. 
ANDERSON NELSON HALL 'h US. Mail  ourt tho use BOX Facsimile 

SMITH, P.A. 
490 Memorial Drive 
Post Office Box 5 1630 
Idaho Falls, Idaho 83405-1 630 

Kathleen M. Heirnerl, Esq. 
P.0. BOX 828 U.S. Mail C] Courthouse Box Facsimile 
Victor, Idaho 83455 

John N. Bach 
400 N, 152 E h U.S. Mail 17  ourt tho use Box Facsimile 

P.O. Box 101 
Driggs, Idaho 83422 

Alva A. Harris, Esq. 
17 1 S. Emerson Ave. h U.S. Mail 0 courthouse Box C] ~acsirnile 

P.O. Box 479 
Shelley, Idaho 83274 

MARY LOU HANSEN, Clerk of the Court 

ORDER DENYING PLAINTIFFS'/THIRD-PARTY DEFENDANTS' MOTION TO ALTER OR AMEND A JUDGMENT AND 
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Marvin M. Smith 
ANDERSON NELSON HALL SMITH, P.A. 
490 Memorial Drive 
Post Office Box 5 1630 
Idaho Falls, Idaho 83405- 1630 
Telephone (208) 522-3001 
Fax (208) 523-7254 
Idaho State Bar No. 2236 
Attorneys for PlaintiffsIThird-Party DefendantsIAppellants 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF IDAHO 
IN AND FOR THE COUNTY OF TETON 

JACK LEE ivICLEAN, Trustee and I 
I 

WAYNE DAWSON, Trustee, I 

I 

PlaintiffsIAppellants, I 
I Case No. CV-0 1-265 
I v. I 

I SECOND AMENDED NOTICE OF 
CHEYOVICH FAMILY TRUST AND I APPEAL 
VASA N. BACH FAMILY TRUST, I 

I 

TO: THE ABOVE-NAMED RESPONDENTS JOHN N. BACH, individually and dba 
TARGHEE POWDER EMPORIUM, LTD., CHEYOVICH FAMILY TRUST, 
VASA N. BACH FAMILY TRUST, AND THE CLERK OF THE ABOVE 
ENTITLED COURT. 

NOTICE IS HEREBY GIVEN THAT: 

1. The above-named appellants, Jack Lee McLean, deceased, and Wayne 

Dawson, appeal against the above-named respondents to the Idaho Supreme Court from the 

(1) Memorandum Decision Denying Plaintiffs-Third Party Defendants' Motion for 

Reconsideration; (2) Order Denying as Moot Plaiiltiffs' Motion to Change Caption; (3) 

Order Denying Plaintiffs' Motion for Sanctions; entered in the above-entitled action on the 

SECOND AMENDED NOTICE OF APPEAL - 1 



81h day of April, 2008; and (4) Order Denying Plaintiffs'IThird Party Defendants' Motion to 

Alter or Amend A Judgment entered in the above-entitled action on the 2nd day of July, 2008, 

Honorable District Judge Darren B. Simpson. 

2. The Plaintiffs/Appellants have a right to appeal to the Idaho Supreme Court, 

and the judgments or orders described in paragraph 1 above are appealable orders under and 

pursuant to Rule 1 1 (a) (1) and 1 1 (a)(7) I.A.R. 

3. Preliminarily, the issues on appeal are as follows: 

A. The decisions and orders rzfcenced abovf: in paragraph 1 were not 

consistent with applicable law nor supported by substantial and competent 

evidence. 

B. The trial court did not discuss, review or provide a decision on 

appellants' Rule 60(b) motion. 

This list of issues shall not prevent the appellant from asserting other issues on 

appeal. 

4. An order has not been entered sealing all or any portion of the record. 

5 .  A reporter's transcript is requested as to the following hearing dates: 

i. Motions, August 7,2007 (Nancy Marlow, Reporter) (Copy 

attached) 

ii. Hearing, November 6, 2007 (Nancy Marlow, Reporter) 

iii. Hearing, February 14,2008 (Sandra Beebe, Reporter) 

6. In addition to the documents automatically included in the clerk's record 

pursuant to Rule 28, I.A.R., Appellants request that the following documents 

be included in the clerk's record: 

SECOND AMENDED NOTICE OF APPEAL - 2 



Objection to Motions for Summary Judgment and for Dismissal filed 

August 6,2007; 

Motion for Continuance filed August 20, 2007; 

Objection to Motion filed October 5,2007; 

Stipulation for Substitution of Counsel dated October 17,2007; 

Motion for Reconsideration and all attachments filed October 17,2007; 

Plaintiffs' Motion for Sanctions filed November 2, 2007; 

3<emorandurn in Support cf P!aintiffsY Motion for Sanctions filed 

November 2,2007; 

Affidavit of Marvin M. Smith and any attachments in Support of 

Plaintiffs' Motion for Sanctions filed Nove,mber 2,2007; 

Motion to Change Caption filed November 2 1,2007; 

J. Memorandum in Support of Motion for Reconsideration filed 

November 21,2007; 

K. Affidavit of Wayne Dawson and all attachments filed November 2 1, 

2007; 

L. Affidavit of Lynn McLean and all attachments filed November 2 1, 

2007; 

M. Motion to Set Aside Order and Quieting Title Judgment Per I.R.C.P. 

60(b) filed February 8,2008; 

N. Second Affidavit of Wayne Dawson and any attachments filed 

February 25,2008; 

0 .  Affidavit of Paula Ehrler and any attachments filed March 7,2008; 

SECOND AMENDED NOTICE OF APPEAL - 3 
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P. Second Affidavit of Lynn McLean and any attachments filed March 7,  

2008; 

Q. Plaintiffs' Second Motion for Sanctions filed March 10,2008; 

R. Memorandum in Support of Plaintiffs' Second Motion for Sanctions 

filed March 10,2008; 

S. Affidavit of Marvin M. Smith and any attachments in Support of 

Plaintiffs' Second Motion for Sanctions filed March 20, 2008; 

T. Plaintiffs' Motion to Alter or Amend a Judgment and any attachments 

filed April 16,2008; 

U. Plaintiffs' Response to Motion to Strike filed April 23,2008; 

V. Order Denying Motion to Alter or Amend Judgment filed July 2,2008. 

I certify: 

A. That a copy of this Notice of Appeal has been served on the reporters. 

B. That the Clerk of the District Court has been paid the estimated fee for 

preparation of the reporter's transcript. 

C. That the estimated fee for preparation of the clerk's record has been 

paid. 

D. That the appellate filing fee has been paid. 

E. That service has been made upon all parties required to be served 

pursuant to Rule 20. 
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e e 
DATED this &day of ,2008. 

- y i g g g f l g a s / i  
MARVIN M. SMITH 

CERTIFICATE OF SERVICE 

I hereby ce i that I sen: a true copy of the foregoing document upon the 
following this - day of ,2008, by hand delivery, mailing with the 
necessary postage affixed thereto, facsimile, or overnight mail. 

John N. Bach 
PO Box 101 
Driggs, ID 83422 

Sandra Beebe 
Court Reporter 
501 N. Maple, #205 
Blackfoot, ID 83221-1700 

Nancy Marlow 
Court Reporter 
605 N. Capital 
Idaho Falls, ID 83402 

[ ] Hand Delivery 
[ ] Overnight 

Mailing 
[ I Fax 
[ ] Hand Delivery 
[ ] Overnight 

Mailing 
[ ]Fax 
[ ] Hand Delivery 
[ ] Overnight 

MARVIN M. SMITH 

L:\MMS\Bach v McLcan, Liponir 7060. I\Supreme Court Appeal\Second.Amendod Notice of Appeal.wpd 
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I N  THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, I N  AND FOR THE COUNTY OF TETON 

JACK LEE MCLEAN, Trustee and 
WAYNE DAWSON, Trustee 

Supreme Court No. 34712 and 
Plaintiffs/Appellants ) 35334 CONSOLIDATED 

- vs - ) TETON COUNTY CASE NO 
) CV 01-265 

CHEYOVICH FAMILY TRUST AND 
VASA N. BACH FAMILY TRUST 

1 
1 CLERK'S CERTIFICATE OF EXHIBITS 
) 

Defendants/Respondents ) 

I, Phyllis A. Hansen, Deputy Clerk of the District Court of the Seventh Judicial 

District of the State of Idaho, in and for the County of Teton, do hereby certify 

that there were no exhibits sent. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal 
st. of said Court this I- day of +P , 2009. 

Mary Lou Hansen 

~ Y J ~ L - S U ~ ~ L  

Deputy ~ ! r k  



I N  THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, I N  AND FOR THE COUNTY OF TETON 

) 
JACK LEE MCLEAN, Trustee and 
WAYNE DAWSON, Trustee 

1 Supreme Court No. 34712 and 
Plaintiffs/Appellants ) 35334 CONSOLIDATED 

- vs - ) TETON COUNT( CASE NO 
CV 01-265 

CHEYOVICH FAMILY TRUST AND 
VASA N. BACH FAMILY TRUST 

1 
1 CERTIFICATE OF SERVICE 

Defendants/Respondents ) 

I, Phyllis A. Hansen, Deputy Clerk of the District Court of the Seventh Judicial 

District of the State of Idaho, in and for the County of Teton, do hereby certify that I 

have personally served or mailed, by United States mail, postage prepaid, one copy of 

the Clerk's Record to  each of the parties or their Attorney of Record as follows: 

Marvin Smith 

591 Park Ave, Suite 202 

Idaho Falls, Idaho 83402 

John N Bach 

PO Box 101 

Driggs, Idaho 83422 

I N  WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the 

said Court this \6L day o f  -9 2009. 

Mary Lou Hansen 



I N  THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, I N  AND FOR THE COUNT( OF TETON 

JACK LEE MCLEAN, Trustee and 
) 

WAYNE DAWSON, Trustee 
1 

Supreme Court No. 34712 and 
Plaintiffs/Appellants 35334 CONSOLIDATED 

- vs - I TETON COUNT( CASE NO 
CV 01-265 

CHEYOVICH FAMILY TRUST AND 
VASA N. BACH FAMILY TRUST 

) 
1 

CLERK'S CERTIFICATE 
Defendants/Respondents ) 

I, Phyllis A. Hansen, Deputy Clerk of the District Court of the Seventh 

Judicial District of the State of Idaho, in and for the County of Teton, do hereby 

certify that the above entitled cause was complied and bound under my direction 

as, and is a true, full and correct record of the pleadings and documents under 

Rule 28 of the Idaho Appellate Rules. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal 

of the said Court this * day of do 2009 

Mary Lou Hansen 

byQ+pp;, a bt.- 
Phyllis A. Hansen, Deputy 
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