Uldaho Law
Digital Commons @ Uldaho Law

Hedden-Nicely Collection, All Hedden-Nicely

5-10-1982

Tribes' Reply to the State

Harry R. Sachse
Sonosky, Chambers, Sachse & Guido

R. Anthony Rogers
Wilkison, Cragun & Barker

John Michael Facciola
Wilkison, Cragun & Barker

William J. Thomson
Dray, Madison & Thomson

Follow this and additional works at: https://digitalcommons.Jaw.uidaho.edu/all

Recommended Citation

Sachse, Harry R.; Rogers, R. Anthony; Facciola, John Michael; and Thomson, William J., "Tribes' Reply to the State" (1982). Hedden-
Nicely Collection, All. 118.
https://digitalcommons.law.uidaho.edu/all /118

This Brief is brought to you for free and open access by the Hedden-Nicely at Digital Commons @ Uldaho Law. It has been accepted for inclusion in
Hedden-Nicely Collection, All by an authorized administrator of Digital Commons @ Uldaho Law. For more information, please contact

annablaine@uidaho.edu.


https://digitalcommons.law.uidaho.edu/?utm_source=digitalcommons.law.uidaho.edu%2Fall%2F118&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/all?utm_source=digitalcommons.law.uidaho.edu%2Fall%2F118&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/hedden-nicely?utm_source=digitalcommons.law.uidaho.edu%2Fall%2F118&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/all?utm_source=digitalcommons.law.uidaho.edu%2Fall%2F118&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/all/118?utm_source=digitalcommons.law.uidaho.edu%2Fall%2F118&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:annablaine@uidaho.edu

.’..... ..... .....
- o __....“. K
4k -

,

v S

[ - -

- " ) .h. T - -t )
O e e T Lt e SRS .
. e T e o ._l.l__.-"lL.._....r R, .tr...__l... .TH.!.!I.PIII K H. :
= - REEETENC .
AT WYL T

T '

" - L e ', .
T U R - . .
B .'..*..-ﬂl.ﬂ.u. [ T Y o ey - .
e - M .
[ i - F- R P X B R
" - L) T LA, |.l..-T_1.. - N .- . e £,
- - . - 2. |...._...-...1 o H -l - . .
e — . u . o
-."}.14.-...'.!.-_-.-....-....-1_-.. .
- - ¢ [ W
L ]
- . P Lo
. ) - L e o 1 R e .
- . - — - -
v -, 4 . ; . . - - - a )
* a . L L | " T - ] L T N N Rl LU «"n Lt . F - -
- .._.... - PR & ..... s r , ..-. |-.fu_ L N A i ., - e el e oa .- I T R
B e T R e L SRE e L L P T AL
s - F b o - - . - e e an ~ = TR ..l.-.rl-. . 4 i..-.' " - : g - 4 " s L. - - - =T, - [ I..-. " - - ~ = - i = .
! t= L Yy - - - 4T T .-1_!.:__ L D 4 - . * A r L. T - ™ . = . - . . .- . PR by
- ol .I.l.u: ' At - -1, - ., - L L vmph b N - _ . . L m e - P . Lo . e e e B . . . . - . H
- = L] T . . o M . P " - - - T o - _ . X e e . - - L N e TN ) ' ) . . . .
i am - . r . =t a IR | _ . a4 - - - e - ." - [ R T . L ol T i B Ly - . . R
i ! - ' . r - P * I - R 4 a o TAT a ﬂ.. - - - . e 4T - - .o, - ' - i a e T L . -, - Lo . - '
. 1 . - + + - LY | |-..-f.|-r.. ™ v T ..r...-.;. - Tt o - 1 o L S o - - a - . .....- PV . . N N - ; e - . .= _ . . . — - » . C . f .
. F - .-..r_. * = l... - mr =% 1 rar - ' " = |.u.. - ol - .-.- L.u ] o T l...- - ~ T et LI T L R - M * N -P__,. ’ P . - . 1 o « " o N . LA ..u.l..q T S N . - . =" v - . A , .
- . . , . . - - 2 R -
L , ] LR L L N ...:.-..1.._.. rpoog M- - . ap11 . X g o X r__._.. - - b " TR, i - |r_-. -t o v ¥ et % .__..,.....__lu._... = = L i - LT —_— e - . e = g - .- " . =
.. . Uy _ - . . . .- ' ~ - - - - r - . - -
. N = e T e e - ey . R T IR I..iﬁ....l-‘...Z. PP Sl . S & - ' e L] . L. S i - L. O™ r o, - e . by .._......1 £ L u - ¢ sl . . A - .
i L . HE . + R ] A - R - n F-u—. L P - . i -l - - . .ri . - . . - LI . + .vnlnrlf.f o L a T . - 4 .- e, .|a_ - - Y m " - = £ Lo + + - - ¥ - :
- R + - - a0 L - Lo TR - -, T = - L - HR - ul . T an ) t H. =4 . - T = gy L, . - - = rh -—_— - ......-....._F. — . Y - F - - . " . L2 ' - a
! LT ' -...__ T o Mo - _— . R RN Y .l..:.‘ i S L .y F - oo - m Lt G e . i e . I.,.....u._.. R i N P . ; - R . _ . .- . - — . o i .
] .|r...n. 1.- . -L.‘ - . . __.ll. o . __....._ _ .ﬂ . ...L_r..-l.-...r-. L -..H ‘..l -....rl.“-. Hﬂ i - 4 k" . . - o . _ .T .rl".l. -_.-.___.- I - T, . | .ﬂ.__ - ST - . L.Iu-q ..l..ﬁ!. e Lt _rl..l.. U‘..I.- ' . ! ...“n.l i 11. - e - . L . m N - . . & L . “
. - r - . L ' ) S ] - ' . - b [T T .- = - r - 4 ) = P b - - . —_ - . - . B ' - - - ' - - _ -
= T u..-... L - |. -.-..H :-.Iull...-..- ! |.ﬂn ...I\..-.l- H.n—l.,._ L ..# - bl 11-_ fh..r - - s w0 - ’ .—_r-.. B |.r fems .11h...|I.-_ e s ..'....-..-_.. tas -~ [ ] x o, 2 o= e - > b .-” -rr . A e m T ”.... * .-l.l..l.ll_n' . N " S a e e ' h - " - '
A .o . H - - - . - - . . - ) - - - .
1 . -..- _._. . . . 3 ...._j_! . ¥ .- 4 - i an ] r... b L pil R P . - -. e . - o ..-.- — ._-.| - " o = .7 I.H o .. _nH il . , l.-..I . 7. -h ....ﬂ .l-ﬂ. ._-._-I - ’ . .“..-. i . . . LT ..._l._. e . = - .. - - . ) W - . )
- FI * 3 " .- . o= L T == - £ b M. = . . R . - L = - - - o Eo - PR -r. . = - - U oam - . - - - . - PR _ -
- . am s ommIL ..w il.- .ILI.T L ! .1-....;!—. F__'. . 1 |ni.% .'...!Fd...l - " l“*n ta ....-.\._ri s -+ - --= 1 - ..u.hﬁ - e .H-..I _r.l_ - .._._ = N L ._..'... L ...ﬂ. vy TP BT ...rl-””..l H_q.u_ll._...- -u- - e T oat -t ..'._-.1 . |r|._r... - -... . I-_..l_ *: M P ¥ 1IL- |. = = ;" n ..T- l... .- . |
- - - . . - . - - B F L - r e T - - 4 L R L B LI L o .|...I ] r - i 4 ' . . 3 - r |.... W ww T . i o Lo - . M _ I n =T .
S . —..._u...r s N Lt O Ll ..'!._l.nr..l..- Sy S _.__.ut.._-...ul . . _ N _-rnfr._. N PR - v - .lw..._-. e e oA . " omera o T .l..-.._.lw.l..r.l-i.. - . . . A oy I PR JR , . a L
. ’ 1 ! v T LA ’ PO S ) - #7700 - T - x, ot LR . . - ¥, 2wy E L ST . L] EIA e =t - . - - - - . - . : . R
- o - - Sl [ - - ' - - " - a s . . LT ) ' - ., .._.I. RS . | . ek ' .
ST B L s e, - ﬂ. Ay, u..,. . -l VSR R ¥ A e AT M U Sea m g ¥ . - " e b .41.r S A= - oz e v .
- N . o - L7 ar » - - - ! *— - - V - i H . . . . . x. . . e - - - _ : L - A . . by ) .
- - Tl 4 v J-..r - ..l— .ul. H_r - * oot r LN | ..H._. _-..* v - .”1- J.l__. -_.I.-. L__...--. .....l.--. e N LT ] * L P ' ! M P .-..-_. L - ..l.i..r A R - mrl. - L P - '
- * LT h...._ B -nu > e T L an a k! -? -ﬂ-.1 . o ﬂ ‘..‘ l,.-r.ﬂnﬂ‘ _‘vﬂ . L. h - = .-”. r 1 -_,.-l. . I-&....‘.l.- o - 1._.:.n!. g = . oo - L L.- E et v ore lh.....-.rl-_- - o [ a! . Iﬂ'...l. i R a .u.'. .
! " Yoo s o - F k.2 n.-.-_..l...-.-s_ - FoTor e " T ..i...!.. TH e T2 e . E i | - e i S T T .. " ..__.l-u.-.. - L ......_.f.. - »
L} . - - - . 1 - - - - -
' - .“ i 3 ) " ..‘..Fl o e A - ! .*(....I.m F ...n‘ £ rilh ...r._uul..F H o * . HIERCR & T LN - |....i L] #l...l “. i Ve et =3 - ”“...u .|l *a - M .—_I .l...n N - . e et ..r”-.. ....+ LI
. j . H - . - - . . . .
, Ly oam e — w L. - u _ p = ; . a# .-_,...-L..-.i.. ] hr._.-. . ...i o - ', - D e red - ' a — LEI A r ”Hn - . o AR Il.n--.1r - L T r L e , L o .
1 - [ - . - v i " 1 v pﬂ_._r Y ™ | -— ey ..-..ﬁ - -, T A . B L) . s v Y v - atk - I I
v ..-.....- . —— - ! L .r.__.I. By - 7 'r...' 3 I_.__. S ™ P T - = - . .H.. Sl J.Jl-r e ~. T R s A A L X S L
. | - 7y » . - - A [ R - Iy b Mmoo 1 Tt . i - ‘o . Yo T iy iy, Ao P - -
L. ' ] . CIER I B L - S i-_-_ ..... e ey o - - .,...ul .....l.: L A Te " .y ' H LR L T _._.J.. ar oo ™. )
BT v ¥ ' - - - -ta e % T h T = Lo - ' - o L ) ool e 8 .. . -
- -, T, - ' n - T by [T - i - r ' LIL I T - i | . H - e 1 'k
. . I : . b J. d a2 - r - ; b a . " oo
B A A MRS R e L i A v ; PR o
. . b ] - <. - - L -r . - . - - . 4 - t-
- .._._ a' "o - —r A = e Na L L - - -.1!#... . e tak T ot £ a0 ; - .
. - -t - AT T AR SR g e T o . : 1
. a - . - - . -— - . - - .
e e L TR e L L A, A 1 .
- T, " .mr i} L I Al s - e |_ﬂ_f. * F,.. —Epne, . .-.1___ B ..-_.1........1._. - FRE .. } -
B . - . '
.1-. . et - - ey a - - - g " ﬂl L ..r. I e . r.,. - . H-. -.. .1_..-: oy b LA L g - '
W * LT . o * k- L i . iy = - Ity T - [ ol
e EN - v e, o L— 1 r . -
- - ' - o - .......l._._- - vl ow . PO Mk B | . - i o - -Hu I-:-.._ L . e . - .
.. < - . R ....",..v..__-ur-.r ...-._ Y g - ﬁJ....lﬂ gt S .....__..._ " T e e . .
~ - - —— . .-F.-. - - .y L] F T N L o = e .ﬂ .
o~ R v r. "® - LT | 4 . -y r- . e P TR * k s T L] "
e, .bT. : . B L o . ' F .n._..I L. I i Lo o n F e _.wl-. e = T 1-.._ .._._.wu.. - - ol “ . .
, - . ...;....r - - L Ca [ Bl B | - . = r L H - = ma [ S L T l'. - .rl..i.ui.faiuli "
- 1 - R T Il I | & v o Loy - " = LT e — ) .
Lo -r --.-q... - .- .k L L .- L 1 Joh .3 P T R I?l:..i. wr 1 - y
- o T d - - L .-..Tl:.‘: . F 1-_.-|-r. ml- - J...-....H -.n-- .‘Fr ‘n - T .- L I ql .--. ' n.lru - n_r_. - - “.'.. . - ] -
. - (- - . , = -t LI i. - .- Ve o i =y v % a e m W - il
™ - —_ .s.....-. S i - ...-....4 ' [ | - -k .F..nh.rl' .inluu.._w .&..,..UI n.l. . " ..' i - - o, - _rl.._r..n.-l_.-.. - L
. - . - -
. - - N .1. - .1..”._.. -y ..-.- " Fon s 4 - -Jj_.-.. - et ...w.-u c - ....J ..|_ y .4._...1 . H 1.-..-..._- -+ I- -.. i r .. ._..-I.i _-I.__...f. - - - " H
T " - v r ._.—. . = L. LA wow s v, a £ l__—_w .m.-.-_hv'-.r. -I.._n.f. .-h..r e Jd - .,l......u‘-h_. 1 X i Ll B [
- ' . r L] - - . - [ ' 1 = - ' [ L= [l -
"ot - a .1_.. r . L [ - - . - - L -~ “_ - y .v.
- .o - . L N -.. L] . . . - .l-. .I_l..._.. 1 _ ..| .._ ."H i.-.. e — AL .....__.. LTI ; - ;
" - ™ -, - - Jar R . n - b, - .u.l LI . e r- LT T oar -.J-...-.-.-JI'..
- L F - Lt r=-c . ] “!o - - ”T ' .ﬂ.-.. oY m.owrt L o -....-.i . L ‘
- . . - . . e i . . -
- oyt et L I B L O ot el R L L A " .
. - - - 1 = - - .
woget . P . L . % e Fla - g u..___...- .l ._._I.r. b li.“ b | T ' < __.._ - - li -
a0 LRt Pl iy LAY X et et N S L . .4
..._ .m._ AT A - T - a0 i " s . 1 -, I.....r-._ TR o T [ S T e 1___.“. ke P, . _ h..
. I.I - T H r lI - - - - - - & L _.....FH - - . ] L L] ] " ! + - . ’
DT Y S R At PR R Al P S LR R S :
- L ] — . - - . .
Loew ® o =) -2 om0 P RS P S ' i -=%, ] e . S Ty e - = . .
L R T T PR r BN R L oL ST R - .
e - + . ' - 1 & -.ﬁ- PR T - - " - - c u .o . a e . - = '

- Lt ey r S B H.....-r_ -.....‘. B s um.._. .-..” ) T .,.ﬂ JETC 1I__. i . " - o
NI LRt e e T L RIS © o Faah iy e A T :
' - T . T - T ) PR | . - r o L ht "oy e Tt e o L F - t b :

' " P L - : N R ﬁs . i 1 -+ J. -t - o i R " - - el ] - .
1. ...-|_..r F LR u - - i at - & _ B - LI h £ - | ] e R B . H-I L | . b
: P T R . - e : 3 . L T2 W omet - S Rl T
S Rl S L IS S Bale 35 S S _ .
I e T e T S P MM S = .
. . . . . .
- . r UL . \ . L] , *a - r.-r - = .u.i.ILr L i.l-..- A tl.“*-. |...|.t . .f .
I L i Y U TR o i WL DU & x ed
' - . oA - . e T
P e . LI .. e d + . .u__._1 e T ......l._._ . T .ﬂ... 1
o r r .- - . - ~ - — I FER . S . .
L T - H... __u. . * 1 L e Tt A - L - i
LI T s a * " - =, .1.._:_F. il e Ly . 1 - . » i i
I — r - - g RS - | T R ] w ra - L
. T - J oA -, =¥ ar - w Ear* W " =a bk T .r. oo T RE. o
. - %" . -7 . . " r Foaa T o- T = “. - - sl u? - - b
- ' 1 v i ._I.‘r'_l.. - ) H.l F...I. -y T-.“...“. ...l..-.l. - ! L | h..-.. - Iﬂ ‘ L +
- . - . .
- Coat e L A Fog wo L S Foaoul e o W et - T4
A - - - -- oy L p... s _ mk - . 1 o+ N ] Ny N )
w .- ol SR R ) ! . e -, -l . 3
. L. e L L) o mimn gt ™ LI - ' " ' W - 4
- - N 1 i A A a ay 7 - L T . oF H
\ ' P ”_- o - ||...,. ] v - r - - -r-.- .' = e -ﬂ R % nun = ' | .
- - I - - [ N - . a
" REFEFEEEE .-u..l " ;o w4 meme " e~ " .H ... ..-u_.__ [P ] e .._l_..q.. - - F ]
am ot . — - [ ¢ w) - . BT o "y e . - - - et - i
- - . - b e, = B .- r o tw - . 1 r ] - e a
* ' .- 4, - - r T L | - =T . - ro. .-. Ll T
. ’ . - - - L F S v - o vl | o T L {IM .
1 . - - - a - 1..1. - - " Lo, .f .I.. - o,y - - .“. - S
- . L} - - - . - - N
Cal 1 PR L L ] ! ‘....l-.rl-.m “m I N - e R T8 . .-
P, ™ W e e T R e LT LR LT - : .
sa PRTORIRE pon LRy KU SN : AR
iy * = ...—.1.! -l- - ' - . . - T o ' ! . " ' ’ . ' ‘

- 1 N - .

* - . L] men A om - LA F ].“._.. . ﬂl ey W v - PR ..._-. Lv.r. . ' H

o a 3 - 1 F LI [ L . - - . g - k] ' a

) o - .ﬁ for ! i 4 w - L l‘ E._r ™ - I Wl B . - L

' - 4 . . . . FE b . - ﬂ - ' T u,.‘ - i . b Tt " vie o 1 - |
e . X, " a1 : ;. T e ) - ™ I

- " - . B - _ . )

|-"_ - T wm - Pl ..._....._. T " d L ...ﬂ oL - L s .-J.- ' L.

- - N T ; .II._r_1.+ * ' L Foot [ ik .

] § - - s 3 , = -._".III-L.. - a1 L u 1y T .
.r e - ..w.-.-. " - [T - * .._.ﬁu - - . ‘
It U . L = LT L .-n.r..l_l_. L T R L+ Llr. )
- ' L . - -
- - . - T T LK | - £ . - H ol o~ ...h..u..—. i- or e e - " . e = J.
~ o LT L] —me .l... L i oy T - - e L R o [ by, F i . b
te . - . ¥ o 1 " " L L . - T \ \ -
4 . whk g mb . om = - o F R . .-..- . " vy 1 ol ™ .-.._...1.-.‘_ . £ -
' - _— - . . r
. L . - . l..... ...I. m - ka4 - .ﬂ“. ™ L. rm .-ﬁ.“-_ ..h..u._-. ... . B -
S SRR - L] - .._‘I.I.._. L L e h..-...l . iy S, S _1- i ._l-._,...l. -...._ c
LY - o T ==tk e R - 1h - T L gy -
N . L™ - - o - . - —_ ' a ot -, . T .'ﬂr -.
L T . r - Ry e ie am - - - ' PR - . -
- — ' - P | . - i P -y Y R = L - B .
- .H._-.. e m ' Y T b e - * R q - ' L w._l - ) : .n
' . " ' = E - - ﬁl |m
T m ;r... v “.- L |......I...._.-L_ﬂ - T - w~ “r ) - I.II- ' - ) - __1. L - ﬂ......t,.-. .....1
. - . " . iy -l
Lo L] I-...-. - LA T ... ¥ ' % = .“- -— r an - - l.“ h P o W] ok iy i1 L .i.l. "
o R - : ' _-— " o . = " Ll = - - !....1 - e "I T, = ol ._...._l.. ﬂ. LR |
. . ... . - r ' _L J— - — 3 - .-..ﬂ-.. : o - . , a4 ® - A HL -— -11&......-...1”__ - . .__“ n
- ] - . . - .
1._. - N . - T, “-u...-_ .... e T - .p_.l... ' o AY .r..- - Fl L 4 .....ru_...L. _...‘1-.{.“-. .....-.w-'.ll.. - .l..._... ' .1..!. ._,.-.-f_. ' -
- - - ' . = r) - 4 - B el -
3 - ta T ’ Y oa=TE o ...n. lr._._..!_.r Paod LSRR T - -1 i = .th . an L i ¥
ey T i - - —rrn ﬂ_ll_l.. s ‘ - * 1*-.....'!.. o R ol FLp o e A 4
. a . .... — r . [ ~ ) ..1.....-.....1.- ...“..q__. . F ..I...t . - B . - [T Tl "~ .l_:.—. ™ — |.___...... - -
L ey T T b .m- o . . B..f.q. - e . e .-.-_.*rl - ...H.f.. i e T W P . _ " H
[ - - - a . -k - — . - - ™ - .
' s W . ol T _-t_.# . - . —
' *-‘ * - - - -r.r L " L} - ' l.‘ rl I.- k‘-\“‘- - L] - L I * L -. J .- “‘* " JJ -H-IM J|.- b ) -"1 1Ii - .‘* h * *r. I-1 4 -
.~ . -7 F oo oamwm =1 a 1 - f. -r . " P .. L -~ . - al avy g m r r . = 4 P T .l- R O s T L - - ..
- - ' ) i - -- - - a - .w.' [ _.‘H. o - L 1 " - - * - F - -
L T B Iu......r r-." - . r...._...-_. .... - -t - - .”_.,er_.ux_.F.. . LR vt - ’ ' -~
! L : ' R rE ' A T Rl i S o - - . r
' - o ' L] . h" L | L e e s T = LY w - -

L r . = - [T LIS . = T W= - r i = Lh ] .-.......-.._..l . F
] e a W e om .1..1" L . r [ i B e T F ! 1.._.1. [ - . - . g
ar T - - - -~ - - . .

-.. ..r..l. 2o - v =1 .._ﬂ. e . In — e |rl..... - Loa e LI - P - ..1...&...“1...I ..._r....... ..ﬁ.).. . +* - '

-+ a1 ] - i . - R - - A L= =™ 1 4 o 1 - ra o . A - r
¢ ' e ] b g * - ' o ' - . T Yo A =) ’ .A._ LT l.f. . whem v W 1 n.....l 1 - '

; K u. . i . e ...F N b L .nl.ll_. F - .l r P - .._-. - ....l.._i_ e - W - i - ._f.
r - ' o " R T b - .q__. - - S ..__h ‘-t T - S, A a"a il . - P -
- ey . RIS . [ . -y - .l.lu . N 1 - ‘. ) 2 [T B - - .. Lo
. . - r Fooa - R - h . —3 - u-_hi.l.- a a " - — - = ..-

e = R T R kr 1 — - . = o et _J..“___ ..-.l..-... i.r-lh_......r =L, s Lo-

- . . . . F . o _ e mm T ta _ . - . - *r -

. R . to- 4.._... o iy r " e e . .i.___..._L...- . ..;-“...- ' ..____h..r d ¥ AT it ! e Ll i

.._ A o o HE . - .‘..-.l-..l. L oe- " -
] 1 - ' - h. - - ' R A . .l_q_-.. v . - ¥ -
“ L ] - Ny i LI ] 4 * 4 - . . r - L .
& .. LR " T ..I__.:m.. A ¥ L gl S ] T e TN N T d
. . - " ow . .
4 - o, - . r . . - e F. . . - 1 ro " - " - . - e _ T )
L W = ] __.. T ' - ;™ .ﬂ..-. P Y - - 7 . - e - ...,..- ...r....v ._l i I ¥
- - - d - - -. [ S
e e .1... - =y & .-..r - . -..:..._l.,l.M_- b4 ._... -t . .....‘.|1 .l.. LA T ._r..:i-.r..r . LT i . 1.__ i _ﬂl.-. -,
’ . “y " ™. " [ -._..- ot ' ) T 2 = - ra T, ) LT —_— S . i L} 1 ’
-- 1 + - = - -
- - ' N _...lui_ . - m ot |.-..I!_1.l_ t .l-f.. 1J.".-..v||. - - .15.-l * ~ - » .-._ - .r’._.}_..h -t
- - " - . . - .
™. - .’ - Ve T P oot -h...n.n..-l..yn. L | 'y A=t Tao P -
T - - . -1 - - . . =" i - o - l‘lL.l.r. i . - T a = +
- - - - - b - . (9 "l - .
. . ' ) - -5 " - o .- 1 |-i._..|.ﬂll___‘ : T
* ”.. .'-. ! ! .‘1 - - .‘.\. knﬂl - - A ’ L.I.l.I. il - a - [} . = .-l - . r K l_.lu..l I.Il. .
u | a H
e ! % Pl -k 1 ..‘.I..-. o - " P -1 b . a .1-.-. lﬂ. W an - r - -.i_.. .
LT e TRt -, - ! T e T e A T A T Y g
4 I . xr - . . T —- T - o - £ L r - __q - - LY I Taa w . - - I »
- - - - n ad - - . 3 a o " - I i Ea L™ L I e W L]
. - . . L o .. . . .4 . b S et ; -, ]
- . 1 n o - - - -_
. ' a ' D z . - . . - w - e T . . - 1;__- [
" PR BT 1 1 ) -t L o ....1..._ - 1|.. S o, k- ) ¢ b e . - 1............ -, . R ko :
.l..‘ - Ta - - . r LA . U._ Lo 4 |.1. . qu_ il et r..... .l -.-.,.... r.ll- - -
- I A - " a ' e - . . - - - L
i w ' ‘I. -.-l. -I - : ‘*ﬂll + * " ﬂh “i . l\.“'l * Ii.r T l-l - . I-*-‘.Fh- H ‘l- iﬂ II- —- ! ."
L] L - - L} [ ] = Fl - - —
L X L] . - 4 T - * I__.I AL ! ..H-. wr oom 11 r . s .11.l1.l - .W - - _n th - e, .
] . .t - - e o, - - F ? . v el 1. . i " 't m L B .- .
v = s - - ! M 3 4 a L T - S - -.— - Nl T A
I - ' a4 - = - - LY ' L=t oy - b .
. - Wy = . .-Ir "L . . L .1..--..... - - . u - A e ! .r-...h T * v ._...r -
"~ ' ~ - - - - g ' . .. 5 s
Yol e .-_u 1 I -.-. L F_ .... _-.......H o = |...l Y L .J.._ L e - ....| C g H.n . q.lr- " "
- N - s, MW - - A - - " - : y g ! .
[EAL L) - - - s , ¥ -, P ] - v gk ] e . Tah - r ¢
-+ - " ' a - = ' L g L] Ay - -
- . - - - _ - g l 3 P - Ll -! L - r L‘.I_.i-l- .- - . . N .#..—
" - y . " o PR - - At W LY . P ! gt T Fl
. - - |-..' e - o, T IR .l... M . R u : M. . . J.__,. - Y e - . B
i - - - b f . . .
L - ’ = i % - = L"..- - " T ' . IJ-..'.-.“L-I....-.I ._.l-.- a - - - " .ﬂ.“- .
. . _ -n - P - 2 - r - . N Bl B .- " - . - .
o r -- i o d r [ - 3 & . > C . ke ' L. i.' . - % - - . s [ A F -..._1 .
. - . N - - S —_— = s o’y _ . . .r .ﬂ....- . L. . - - P LI B} Ty -
e L T S - N P N ot b= L e et - I
e - et o . T Lah e A R -4
. . . . T - - o oa
. - - 1|.n " L] i - o L -1 - wa - > . -y pq?l - - - ol ! a. - A i ...| ;
a -
[ L - ] r . -- - . - w | o — roa oo ' .4
R oo I T LA N : ¥ R . S R
AR ev R A cwyF . R T U T
’ - _ e - -~ i L . - A 11.-r + . = . I . ..__..l. H
- . . a . - — r . _ . )
-1 - - o PR lu..l__. ra o Pl ....-....l ' ..”ﬂ ...1... ] ..I.. . . T -, - - ) # . n - -
- F w1 e L - - F -t " . L W - - L * LIRS L B

' P A B day et . 1 Yot ' T T oL Y N X wa T > ' . w T 4
=t " * I ) - - d 5 h O [ 3 B T ) - - ' ”—.1.-[.'_ 1 » r.-. | . _|1.. . LI B e R - i
- roo= 0 - - - ™ = LN a - ! : ury ) = .= ! - r - ﬂ - * g, - - - H - r
. T ! L w =i . ! LR ! - § m 4y - = .- T T - > .- L H =k .
T . ' - - - = " - - o TR - . ' -l_ . ____- = ™ Ll | : .m_... - T - . R r b2 .- . _r._.. - = - e :
1 ta - . ] - O - b roos ST b P - - = . T T - . dm, i r, ™ s ™ L S .

an . ] i T PP T I - . - 1. ] ) - - L] . e r - - . ' L ™ 1 . wl [ .

- N - - . Tt " r . . ...... . a - N - _a r v el .-‘..t. - . . a Ay - + R a - o -_ . ™ .."l.-.....-_ .11- - e - ....-. N .
H— N = L] s rurrﬁ. . ey . _-.n__r el T M.r - E.‘." [ hq e . I ..- [ = I iy e - ' = “. m oo e g ._-... P W - L
. P - ' - - oo . - - r -y ! - .-
- e .. - . dm . - . s “. am.- i f _— - . 1 % . . - e e R L] L .
. T tee o . - H... = 5 . wr - : Foe ._. LJ LTy 1..___-I-J..._-....“ v e —_— - . ._-.r. Ars . s ‘. ..__ul. o .r....-.. - e et A —_ B a v
[ .. . - - 0= ' - o= . - = - - - L) - Fr - ' - - bk " - = . —m L - - m - L = . . .
- bl - ELE r - g ' - ' v L - A, H g .t » r - L L LR - . = - -" .-
A ! " - T o o . - e T J.-‘. — t = P . 1 bl A " - ) 9 T e N L LA i
oA e aT L .. . e P T C . - o . . - gtk ) AN . " - . | T wy me g e ¢ A R
- . - - . . . i . .
. - - . i pe - . . - ..: - - +a" L . ™ . 4 re n...u'. .r.-o L .J. - N - o ..I.i. . T . . 4 - 't - , .-1- a - - DL . i .. i :
h L . .-..1!. _® - - - \ r . " g A .T.HI ._.-.ll... - L e r ! . l...l. . - N - o - " - - b '-u.- r A arn ' a Mfl :

" +'. ) - - - ...___....l - A i S b L T -ror M R L B Ful e ¢ *oem -z . - -.a_ - T !
L] i ] i =F Qi [ - H L A . - r - - n r . P W L - a4 am -m - LR T o . " R o Lr . — a 0w cm 1 . M h

iy N R . ", - |f._| .-. - = ' N ] LL . .1 ..H..IJT- A - ..”l.. i...-_i.. . . - - g " P . A - - .’..“r B . S . ......l\ . et . — o }

.y - ¥ . L o . a T R - - I . Y ! ) m. alf = ek, T e - - LI = - .- - *, -1 ™ 1 - L *
. X ' : K . - H - CT L] .- . .l - | ] AL ko s SRR T P e o5 "~ . - . o - . . P P N
- LT 4 s . ta ! - FLI -t 1 - o - ' - w . N - a1 - - . =t - - - . :
[ - - * L] - r - - . B ! ~ ' N T .- * y u veo- - W r g " - .
S - - PR . - r [ ' rla.l.. L L ..- - - e I.-..* [ . n " L . . -Iﬂ . . - .. . _ v a ..... . . " -y " .-...- - 1
. ] . . . - - 1
- . I T i ..‘. - - "~ oa P 1 k- [ ' - " a o Lo . m...“ll L P S 3 a A .-.-.l._.__. - Ly el + . - - I ' e - a -
L R T “n AEE AP R - i~ 0t L - e, e e TR B O - - A - S = LI 1
. - - L - . . - - - [l - - - H -
M o ! - R e I LD A - el - e - 1 . - o " et . Wt T " : h.L- T .- v orom 2! 1 T L P !
' .v ' ¥ _ -1 . ‘W . bt n - L. - L] . l..-...r g f T e £ o N -+ - - - - - v - -.-.... L] . Ve * k] i . 4= [ ]
] o i . = [ = - Fod ' L) ~ & a v | L3 oY = - ' e T - — . PR a -
.W«.- . - . - . am ., . LR e P . - . A P - - . ' . . T ¥ - .r A T R - - - L g - . . r
L . PO - . . - ’ ..._l u L) . - En a 1 .-.-..l . ..-.f_... ) " d LI " . r... ) ' - - " R ) o ...”. - . a - - ..H am -.__..... E,
- L} - - - . -
[ T L L - - L = C ma A . . .....- - I._.uj...r.- . w T, . T T “-..T - - d— ._..J-...l.. Lo . s . . .-:.I.. o Ih..l...l.n ) y 1 . L . ) v .‘....r. " ._.__l_.I -y
- - - . . N = 8 o+ r WY - - L " - L] r_ - "o = - .- - )
PO : ’ - Fo- oo -7 - EEE et : ' . .-.._....- C¥ e r -t e ' Lo 7 [ " ..-1 - I ™ P » - LA - - - - o " 1 i S T Jn ‘
y ¥ - 4 . .. L = ko - e LI -4 . ¥  a. . = gt =" . T EE 3 oo ' - o A + . ¥ - . o b = o- -
- a 3 . - - . A e Fu . PR - - - a -t _ F ~m . e - P ) e - . 2 [l . - e v 4 - n .
- r % M r ‘.= ' " roLa o oar " . T f = L] - r - ¥ r ] L T : * h....-.
[ r . , udAm. s . - d -7 ) - Teag A e T a 3 . . . - ' . , o , - . . ame : -
L - a i - : el = T = . - o - + e DL LA | et e - % - - - —__a - - .. ¥ - T LT - AT ] T
L% L - I B - k- - . - " L - TR, or L - 1& T | . [ . Haat T LI ~o* ..-. e £ - .m dr [ Foy |
. .o . lui. . - - 4 r ) L e .1..l_. a0 .y . .!.+ A I.H__ - . - -........-. - - r . - l.. . r ' . y - " Jp - ﬁ . .. _ T .u...__ .-.......1 W mr ow " - .1‘
- [} r, P 4 _ - - ] . o - - - -._..- .. . - P - . * +, . n r - . ; . e L e ] - L - .-.l.... - - . .rr... --. 1u
b o - = . - . ¥ - (R - L = S - -y . A e e . L . - . - * - . r . T
e n.‘. " . - r - - !. U . ro, ' -7 . - ‘.. LI . - t.. j. _ -, :. - - nh . _ " . - - L - % I S . ) ;
- - B L - g *r LI - i " I - LI ] r - § . = . - - - = * LI ) o - -y Thoeta Ao T - L .1
- . a - .n.-. - . o + - . - - f a R - om 3+ -l . - - i a L. N ' - , o ....f... - L om \ - —_ T . : - . " - . . i o -
- 1 . . a P I - . . n e o = r Lo - oo wn 4 r - ﬂ- . - - B T pl- - [l
re =M. - [ —_—r- - L Al - ra L . g ) n . - " . wl - Y- s * - ' - ¢ - v e T # -
r - - " o - - et o " - o , . - - - _ L-...._u. . - ¥ R T. T ¥ i - [} . b ™ - . . =
- - » ~ - . - - . ! . - . Y
- . . — . O F a . -, . X - PR , ®- "a - - - . r . f . ¢ . - -, - - ' .. ¢ (S - A . .. -
] - - = . - - - - - -
* l- - !J.. * o o s . .].I. L—... Tan ...Iu.l = l.l.l... Ll* - i ] - '..nn.. LR 'y * ' n..l -t SR .-l.-. " ' o - - - T 9 - -n..“..- *a .l- .lu. LT +
A P w Il e i T = S e 3 e LT PRS- S
h ' . - L P | . R e -2 o . ' - * L) L - . - - e Y . p = - - Lac
- * * - b et ¥ - i .r._. ! A - Yy > - - " - ' - - ] - B
R .o . - - o - - P .
ol Ll |-_|-_. pm e T -.F. ¥ . i -....F.m.l.-. " | TR - b Sl - - - - - ' = iy ¥ a l..q.. - ¥ Ty
- r-r - ' LI "t e .- ' = - T ! ] .ﬁ .o - ! . ...L.rl . :T.l-.. P P e rJ. " - a
'S - = - =i - , = . -
. s oA - - W . k. m _ - - v
1 1 L . rw.l..ﬂ_l .-WJ - 20T -F ¢ - +.u...| - . - * s ...T-.. n_ ] -
- ~ - - -
L ol d - 1 - .“.-.. e g™ ! r .._..H... it ' ...._-. . r [ ..- n
1 . L] -, T
[, I i - ! e : oA aeT - .
" = .
e B " m
]
L]
or
¥
-w



L .
L.

R \
oy

-k k7
o
PR
.

- -ru...H.-...s.. LN
e N T s
Lok ....-.... )

A

Ll DR ¥
Lyt

-
L]
k

- Ay

-
.

!

-

L

r% !}f ?"\-ﬂ 1]
N

TN,

¥

-+,
La ™

|# -
r. .

. J
e,

: . Lep . . CoE A
¥ (v . A ST Peiarrat g e . IR . 53
. ol L T i}nﬁ LAY -0 . ey,
g T LE ; - . - S e L - A . . i " v . i .
ol fo L ;i " . , R - g i o N : . ] ’ , . . Lt
..rl....:.._.". hn.-_-.r....__...-.-.-_.- ...r.. : Ry . .- D R ' . ....r:.__- u.kln.. rm.._.l : S )

-

LT, fte..

.;ﬁ .

33T

£

LS A YA

L

. o
h '-ic'_-g-
e

f

.

23 ‘....l"‘-' -
Wy

ML

5

I - .ll':'"""'::‘ !"?
‘:t *q fl"f-?

L)

A

i

433

et L TR

-

¥

i
-’
_h_u.._;.
%
.
K

Civil No. 4993

/

York Avenue, N.W.

gton, D.C. 20006

PE b PTE e &

31st Street, N.W.
gton, D.C. 20007

LRSS | U Ry
a

Attorneys for the Shoshone Tribe
Wilkinson, Cragun & Barker

1735 New

Washin

(202) 783-4800
Dray, Madison & Thomson

204 East 22nd Street

R. Anthony Rogers
William J, Thomson

William R, Perry
Sonosky, Chambers, Sachse & Guido
John Michael Faceiola

Harry R. Sachse
(202) 342-9131

)
)

TRIBES' REPLY TO THE
1050 -
Washin

STATE'S PROPOSED FINDINGS OF FACT
Attorneys for the Arapahoe Tribe

Cheyenne, Wyoming 82001

(307) 634-8892
Local Counsel

M)

FIFTH JUDICIAL DISTRICT

L

ISTRICT COURT OF THE
STATE OF WYOMING

IN THE D
CONCLUSIONS OF LAW, AND BRIEF

THE GENERAL ADJUDICA- )
ALL RIGHTS TO USE WATER )

THE BIG HORN RIVER SYSTE

- AND ALL OTHER SOURCES

IN RE
STATE OF WYOMING

TION OF
IN




TABLE OF CONTENTS

TABLE OF AUTHORITIES

L.

THE STATE'S PROPOSED FINDINGS AND CONCLUSIONS
THAT CONGRESS DID NOT INTEND TO RESERVE WATER
FOR THE WIND RIVER RESERVATION ARE CLEARLY
WRONG AND MUST BE REJECTED.

A. The Tribes' Water Rights Were Reserved by the Treaty
of July 3, 1968.

B. Wyioming's Admission into the Union Dig Not Affect the
Tribes' Reserved R ghts,

C. The 1905 Act Does Not Affect the Intent of Congress in
the Treaty of 1868, Nor Did It Take the Tribes' Reserved
Water Rights,

D. The State's Arguments that Administrative Interpre-
tation of the 1905 Act, or the Legislative History of a
1914 Aggrogriation, Transforms the 1905 Aect into a
Taking of the Tribes' Reserved Rights Should Be
Rejected.

E. The State's Reliance on State v. Moss and Merrill v.
Blshng is Mlsglaced.

’

THE TRIBES, NOT ARTI
BY THE STATE.

A. The State's Prlmarg-Secondarg Purpose Argument Has
No Aggllcabilltg to an Indian Reservation.

B. The State's "Minimal Needs" Argument Has No Appli-
cability to Indian Reserved Rights,

C. The State's Various Attempts to Have the Master Reduce
Tribal Reserved Rights Based on Supposed Impacts on
Non-lndian Users Must All Be Reiected.

1, Reduclng Indian reserved rights based on impact on
non-Indian users, or equitable apportionment
between users, is improper in determlnlng Indian

reserved rights,
The doetrine of equitable estoppel does not bar the
assertion of the Tribes" water rights,

The doctrine of election of remedies has no role in
this case,
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THE TRIBES' 1868 PRIORITY DATE APPLIES TO ALL TRUST
AND INDIAN-OWNED FEE LANDS ON THE RESRVATION,

THE STATE'S PROPOSED FINDINGS AND CONCLUSIONS ON
MISCELLANEOUS LEGAL ARGUMENTS SHOULD BE

A,

B.

C.

D.
E,

- REJECTED.

The Proposed Decrees of the United States and Tribes
Are Certain and Specific,

The Decree Must Be Subject to Modification Based on
Future Developments.

The Administration of Water Rights on the Wind River

Reservation Is an Issue beyond the Scope of the Referral
to the Special Master.

The Tribes' Reserved Rights Include Groundwater,
The Standard of Proof is Preponderance of the Evidence,

THE STATE'S ATTEMPT TO REDUCE THE ARABLE BASE OF
THE RESERVATION SHOULD BE REJECTED.

THE MASTER SHOULD ADOPT THE TRIBES' FINDINGS OF

FACT ON FUTURE PROJECTS--NOT THOSE PROPOSED BY
THE STATE.

Al

B,

The State's Criticism of the Work of Dr. Mesghinna Is
Unfounded.

1. The State seeks to reduce acreage for nonirrigable
ragments, whieh has already been so reduced,

2. The State's charge that Dr. Mesghinna's climato-

logical data are unreliable is unfounded.

3. The State's attack on Dr. Mesghinna's diversion

requirements is unfounded,
The Master Should Reject the State's Proposed Findings

on Economics.

1. The State's economie analysis is irrelevant to the
facts of this case.

2. The State's economic analysis is less reliable than
that of the United States and the Tribes,

3. The proper discount rate for economic analysis in
this case is 2-1/2 percent, not the 4 to 7-1/8

percent range suggested by the State.
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C. The Basie Assumptions from whlch the Economie
Analysis Was Done by Both the State and the United
States are Extremely Conservative.

VII. THE STATE'S PROPOSED FINDINGS AND CONCLUSIONS ON
| HISTORIC LANDS SHOULD BE REJECTED.

A. The State Would Deny Water to Unadjudicated Lands
Which Are Currently Irrigated.

B. The | S'tat'e's ProEosed Findings on Adjudicated Lands
| Should Be Rejected.

C. The State's Proposed Findings on Historie Diversion

Requirements Should Be Rejected.

THE MASTER SHOULD ADOPT THE TRIBES' PROPOSED
FINDINGS ON INDIAN-OWNED FEE LANDS.
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PHE STATE'S PROPOSED FINDINGS AND CONCLUSIONS ON
NONAGRICULTURAL CLAIMS SHOULD BE REJECTED.

A. Mineral Development
B. Livestock

ra £ LI eyt

g

-

C. PFisheries

D. Aesthetics and Wildlife
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X. THE STATE'S PROPOSED FINDINGS AND CONCLUSIONS ON
WATER AVAILABILITY SHOULD BE REJECTED.

CONCLUSION
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IN THE DISTRICT COURT OF THE
FIFTH JUDICIAL DISTRICT
STATE OF WYOMING

IN RE: THE GENERAL ADJUDICA- )
TION OF ALL RIGHTS TO USE WATER )

IN THE BIG HORN RIVER SYSTEM )  Civil No. 4993
AND ALL OTHER SOURCES, )

STATE OF WYOMING )

TRIBES' REPLY TO THE
STATE'S PROPOSED FINDINGS OF FACT,

CONCLUSIONS OF LAW, AND BRIEF
The State, as the Master must be painfully aware, has filed 16 loose-leaf
volumes designated as the "State's Proposed Findings of Fact, Conclusions of

Law, Judgment and Interlocutory Decree" (hereafter "State's Findings" or

"Conclusidns,“ as appmpriate).y

Rather than referring to the State's Findings one by one, which would
repeat the State's lengthy presentation, we respond to the basic arguments
made by the State, with reference to its proposed findings and ours, where

appropriate. Where we make no specific response to a finding, the Master

should not conclude we do not object to it—but merely that we feel it is already

sufficiently answered in our proposed findings and brief.

The State's filing also contains, interspersed in it, the State's brief. The
Tribes suggest to the Master that major portions of the 16 volumes are
inappropriate and should be rejected. Eight of the 16 volumes (Vols. IX
through XVI, labeled appendices) are in fact an attempt to present new
evidence after the close of trial, evidence presented without a witness to

vouch for it and not subject to cross-examination or voir dire. In a
separate motion, we move to strike those volumes.
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THE STATE'S PROPOSED FINDINGS AND CONCLUSIONS
THAT CONGRESS DID NOT INTEND TO RESERVE WATER

FOR THE WIND RIVER RESERVATION
ARE CLEARLY WRONG AND MUST BE REJECTED.
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The State devotes 160 pages of its proposed findings to an argument that
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Congress did not intend to reserve water for the Wind River Reservation and

a_sks' the Master to make findings of fact and conclusions of law to that

effect.2’
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In these proposed findings and conclusions, the State asks the Master to

gloss over the clear intent of the Indians and the United States in the Treaty of
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July 3, 1868, to reserve the water needed to develop the Wind River

Reservation. That Treaty reserved the water. The question after that is not
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whether Congress reserved water, but whether, by a clear and unequivocal act,
it took from the Indians water reserved for them. The State, not the Tribes,

has the burden of proof in showing such a taking; and, as we show within, the

burden is not lightly satisfied and has not been satisfied here.

These same arguments were made by the State more than a year ago at
the conclusion of the boundaries and dates trial. We hope by now the Master
has rejected this persistent but unfounded position of the State. Because the
State now asks the Court to make findings of fact and conclusions of law on this

issue, findings and conclusions which would be clearly erroneous, we make this

additional reply.

2
2/ State's Findings 3-1 to 3-14, pp. 67-184; State's Conclusions 3-1 to 3-12,

pp. 1,514-1,558.
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A. The Tribes' Water Rights Were Reserved by the Treaty of July 3, 1868,
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The Tribes' water rights were reserved in the Treaty of July 3, 1868,

15 Stat. 673. The determination of whether the Tribes have a reserved water
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right depends upon the intent of the Tribes and Congress in that Treaty. There
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reserve for the Shoshone Tribe the water necessary to develop fully the
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Reservation as a permanent homeland. The State admits (Finding 2-1, Vol. III,
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In 1863 talks between the Shoshone Indians led by Chief Washakie and the
United States Government resulted in agreement between the two parties
generally delineating the boundaries within which the Eastern Shoshone

roamed, a 44,672,000 acre region comprising parts of Wyoming, Colorado,
and Utah. |
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[O]l n July 3, 1868 a final agreement was reached. The Shoshone Indians
were granted the land they asked for, spproximately 3,054,182 acres, in
the Wind River Valley and the government regained a total control over
41,000,000 acres throughout Wyoming, Colorado, Utah and Idaho.

Id., p. 23.

Thus, the consideration to the United States was control over 41,000,000 acres,
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to the Tribes' retention of a homeland of a little over three million acres.

The negotiations leading to the Treaty of July 3, 1868, as the State

admits, were amicable. The Shoshone had been allies of the United States and

had lived in peace with the white men. They were not a defeated nation, but




they knew their way of life must change, They agreed the Wind River

Reservation would be their permanent home.

The water available in the Reservation, as well as its mineral resources,

was well known at the time it was chosen by the Shoshone, Indian Agent Luther

Mann described the Wind River Valley as follows:

The country abounds in game, has a very mild climate, and possesses
agricultural advantages which make it a great desideratum to the white

man, Numerous oil springs have been discovered and located in the valley
of the Pawpawgee, but this Tribe are strongly opposed to any invasion of
their territory by the whites.3/

In United States v. Shoshone Tribe, 304 U.S. 111 (1938), the government,
in trying to diminish the award against it for giving a half-interest in the
Reservation to the Arapahoe Tribe, argued that the Treaty did not grant title to
timber and minerals to the Indians but merely a right of occupancy of the land.

The Supreme Court strongly rejected this contention. The court stated (id.,

at 114):

Upon consummation of the treaty, the tribe went, and has since remained,
upon the reservation., It was known to contain valuable mineral deposits—
gold, oil, coal and gypsum. It included more than 400,000 acres of timber,

extensive well-grassed bench lands, and fertile river valleys convenientl
Irrigable, It was well protected by mountain ranges and a divide, and was

the choicest and best watered portion of Wyoming (emphasis added).

Luther Mann, Sr., Indian Agent, to Duane Doty, Superintendent of Indian
Affairs, Fort Bridger, September 20, 1862, Document 73, Part 6, quoted in

Morgan, Washakie and the Shoshoni: A Selection of Documents from the
Records of the Utah Superintendency, Volume 27, No, 2 {October 1855).
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The court rejected the government's narrow construction of the Treaty and held

that treaties with the Indians "are not to be interpreted narrowly, as sometimes

may be writings expressed in words of art employed by conveyancers, but are to

be construed in the sense in which naturally the Indians would understand
them." Id. at 116. The court held that the Indians had been granted "peaceable

and unqualified possession of the land in perpetuity."” I1d.

In Winters v. United States, the Supreme Court, of course, almost thirty
years earlier, had held under almost identical circumstances that an agreement
with the Indians, although not referring to water at all, must be interpreted as

including a "reservation of the waters" 207 U.S. 564 at 576,

In light of Winters and Shoshone Tribe, it is established in law beyond any
doubt that the Treaty of 1868 reserved for the Shoshone Indian Tribe the waters
needed to develop the Reservation. The Arapahoe Tribe later acquired an
undivided, one-half interest in the Reservation. Shoshone Tribe v. United
States, 299 U.S. 476 (1937). See Tribes' Finding No. 2, boundaries and dates
trial. For the Master to endorse findings or conclusions not recognizing those
reserved rights would be in error. For further discussion, we refer the court to
the Tribes' pretrial brief dated April 4, 1980, pages 2-12 and to the Tribes' reply
brief filed in August 1980, pages 1~3.

B. Wyoming's Admission into the Union Did Not Affect the Tribes' Reserved

Rights.

The State next asks the Master to conclude that the admission of

Wyoming to the Union on July 10, 1890, deprived the Tribes of thelr reserved
water. See State's Finding 3-4, Vol. IlI, p. 74, and Conclusion 3-8, Vol. VIIi,
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ppP. 1,530-1,533. The short answer to this is that the non-Indian irrigators in
Winters made the identical argument, and it was roundly rejected by the

Supreme Court. In Winters the Court stated:

Another contention of appellants is that if it be conceded that there was a
reservation of the waters of Milk River by the agreement of 1

reservation was repealed by the admission of Montana into the Union,
February 22, 1889, C.180,25 Stat. 676, "upon an equal footing with the
original States.", ., That the government did reserve [the water] we
have decided, and for a use which would be necessarily continued through
years. This was done May 1, 1888, and it would be extreme to believe
that within a year Congress destroyed the reservation and took from the
Indians the consideration of their grant, leaving them a barren waste—
took from them the means of continuing their old habits, yet did not leave
them the power to change to new ones."

Id., 207 U.S. at 377.

The Court then proceeded also to reject the argument that the provisions of the

Montana enabling act, granting the State power to dispose of the waters of the
State under its laws, in any way interferred with the Tribes' reserved right (id.

We note also that Michael D. White rejected the very arguments he makes

here when he served as Master in the Colorado adjudication. In the Matter of

the Application for Water Rights of the United States of Amerlca, Waterp

Divisions 4, 5 and § ete., Aug. 6, 1976, hereafter "Colorado Master's Report,"
e s 9 and o, ete
See Tribes' Brief of August 1980, p. 2.

C. The 13805 Act Does Not Affect the Intent of Congress in the Treaty of
- =2 "° fent ol Congress in the Treaty of
1868, Nor Did It Take the Tribes' Reserved Water Rights,

The State next asks the Master to conclude that the Agreement of 1904

and the Act of 1905 opening the northern part of the Reservation to non-Indian




settlement in some way shows that 'Congress and the Tribes in 1868 did not
reserve water. State's Findings 3-7 through 3-9, Vol. IIl, pp. 90-112; State's
Conclusion 3-7, Vol, VI, pp. 1,534-1,535. Congress and the Tribes clearly
had already reserved water for the Tribe by the Treaty of 1868. Nothing
Congress might have done in 1905, a generation later, could change the intent
of an earlier Congress and an earlier group of Tribal representatives. "[T] he
views of a subsequent Congress form a hazardous basis for inferring the intent
of an earlier one." United States v. Price, 361 U.S. 304, 313 (1960). This is
especially true where more than a generation has passed between the two
Congresses. As the Supreme Court stated in such a situation (Rainwater v,

United States, 356 U.S. 590, 593 (1958));

At most, the 1918 amendment is merely an expression of how the 1918
Congress interpreted a statute passed by another Congress more than a
half century before. Under these circumstances such interpretation has
very little, if any, significance.

The only relevant question concerning the 1905 Aect is whether by that

Act, Congress, in the Fifth Amendment sense, took the Tribes' reserved water.

In arguing that Congress deliberately took from the Indians an important
part of their property right, the burden of proof shifts to the State, and the
burden of proof is a difficult one indeed. It is well established that
extinguishment of Indian property rights must be clearly and plainly provided by

Congress; it will never be implied. Menominee Tribe of Indians v. United

States, 391 U.S. 404, 412-413 (1968); United States v. Santa Fe Pac. R.R. Co.,

314 U.S, 339, 353-355 (1941), See Mattz v, Arnett, 412 U.S. 481, 505 (1973).
Moreover, In interpreting agreements with the Indians, or acts of Congress

affecting Indian rights, ambiguities must be resolved in favor of the Indians.
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Washington v. Washington State Commercial Passenger Fishing Vessel ‘Assn.,
443 U.S. 658, 675-676 (1979); United States v. Shoshone Tribe, 304 U.S. 111,
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116; Winters v. United States, 207 U.S. 564, 576 (1908).
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The 1905 Act must not be misunderstood. The State treats it as if it were
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a sale of the Indians' 1and to the United States for a cash consideration. But no
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sale Was made to the United States. No money was paid by the United States.
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What the Act did was to grant a power of attorney by the Tribes to the United
States to sell Indian lands, with the proceeds to go to the Tribes. Until lands

were actually sold, they remained Indian lands. Article IX specifically stated:
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It is understood that nothing in this agreement contained shall in any
manner bind the United States to purchase any portion of the land herein
deseribed . . . or to dispose of said lands except as provided herein, or to
guarantee to find purchasers of said land or any portion thereof, it being
the understanding that the United States shall act as trustee ... for said

Indians and pay over to them the proceeds received from the sale thereof
only as received, as herein provided.
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33 Stat, 1,018,

Very little land was sold, and the power of attorney was effectively revoked in

1915, only ten years after the Act was passed. See Tribes' Finding No. 4, filed
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August 29, 1980,

The Act, far from "taking" the Indians' water rights, also specifically
provided (Article X):
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It is further understood that nothing in this agreement shall be construed
to deprive the said Indians of the Shoshone or Wind River Reservation,
Wyoming, of any benefits to which they are entitled under existing

treaties or agreements, not Inconsistent with the provisions of this
agreement.

33 Stat. 1,018,
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E The only provision on water rights, Article II, did not show an intent to
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deprive the Indians of their reserved rights, but merely provided that any
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.. . shall be devoted to surveying, nlatting, making of maps, payment of
the fees, and the performance of such acts as are required by the statutes
of the State of Wyoming in securing water rights from said State for the
irrigation of such lands as shall remain the property of said Indians,
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whether located within the territory intended to be ceded by this
agreement or within the diminished reserve.

33 Stat. 1,017.

This provision falls far short of a congressional taking of the Tribes’ reserved

provision is easily understood. The United States had long assumed that its
reservations of land reserved the water needed for the land. But around the
turn of the century—before the Winters decision in 1908—states were beginning

|

to contest that right. Thus, it might be prudent to hedge one's bets by

recording federal water rights with the State. Note, however, that the 1905

:

Act did not require such registration—it only provided that funds, {f any,

E per-caplitas:
/

E rights—without any consideration for lands not sold. In historical context, the
E available after a per-capita payment, were (o be used in securing state water

rights.

The contemporary thinking on this issue {s shown in the Report of the

Commissioner of Indian Affairs, Annual Report of the Department of the
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Interior for 1906, which recognizes these attacks by the States but, in effect,
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predicts that the courts will rule as they ultimately did in Winters. That report
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Prior to [the Reclamation Act of 1902] there seems to be no instance of
anyone denying the right and power of the General Government to
appropriate sufficient water on an Indian reservation for the needs of the
Indians. Recently, however, these have been denied. Even where the
Government has appropriated water under a clear implication of law,
having specifically covenanted to protect the water rights of Indians and
also, as trustee, expended many thousand dollars of their money in
constructing irrigation systems, it has been urged before courts, the
- Congress, and the Department that the Indians had no such rights. But

surelv if the Congress could appropriate all the unused waters of the
EuEIIc domain for the purposes of the reclamation act, it could
appropriate waters in Indian reservations for the use and benefit of the
ndian occupants o ose reservations. whenever the subject has been

fairly presented to the Congress it has taken this view, and so far the
courts 3&0 have sustained tFlse rights of the Indians. (Emphasis added.)

The Commissioner's observation that the courts would sustain the Tribes’
reserved rights was vindicated two years later in 1908, when the Supreme Court
in Winters upheld the earlier understanding that establishment of Indian

reservations reserved the water needed for them, as a matter of federal law.

Perhaps the most conclusive answer to Wyoming's argument, based on
Article TI of the 1905 Act, is that the same argument was made by Wyoming in
1916 in United States v. Hampleman, No. 753, D.Wyo. 1916, Tribes' Ex. 2,
boundaries and dates trial, and was rejected by the federal district court at a
time when all these issues were fresh. In the Hampleman case, Wyoming, in its
brief (in evidence as part of Tribes Ex. No. 2, supra), quoted Article III of the
1905 Aect and specifically argued that it showed Congress did not intend Indians,
specifically Mrs. Duncan, to have a reserved right to water, but only such rights
as they could establish under Wyoming law. Brief on Behalf of Defendant, at
4-9, in Tribes' Ex. No. 2. The court, however, finding for the United States and
against Wyoming, held that "the lands, ditches, and water rights of the Indian
allottees [such as Mrs. Duncan] ...are within the absolute and exclusive

jurisdiction of plaintiff [the United States]." Decree in Tribes' Ex. No. 2,
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supra; State's Ex. WRIR [&P 34. Since Hampleman was the state engineer
acting in his official capacity, under the doctrines of res judicata and collateral
estoppel, that decision is binding here against Wyoming's identical contention
that Article III was a surrender by Congress of the Indians' reserved rights and

an allocation to them of only such water as they could establish a right to under

Wyoming law. Blonder-Tongue Laboratories, Inc. v. University of linois
Foundation, 402 U.S. 313, 328-329 (1971); Parklane Hosiery Co. v. Shore,

439 U.S. 322, 326-333 (1979).

Furthermore, assuming, for the sake of argument, that Hampleman is not
strictly res judicata, Wyoming's interpretation of Article III must be rejected on
the merits. Article III is no more than a direction that certain funds, if
available, be used in a certain way. There is absolutely no indication in it of an
express declaration by Congress that the Indians' reserved water rights be
extinguished, As explained above, the law is clear that extinguishment of
Indian property rights must be clearly and plainly provided by Congress; it will
never be implied. Furthermore, Article X of the 1905 Aect is an express
declaration by Congress that nothing in the Act, such as Article III, should be
construed to deprive the Indians of any "benefits" to which they were entitled

under the 1868 Treaty, if the continuation of those benefits or rights were not

inconsistent with the 1905 Act.i/ See United States v. Parkins, 18 F.2d at 642

discussed below.

4/

- Since the Indians' reserved water rights were just such a "benefit," and
their continued existence is consistent with all the other provisions of the
1905 Aect, then Article X, in itself, requires the rejection of Wyoming's
argument that Article Il now be read to divest the Indians of all their
preexisting reserved rights, Further, if Article Ill admits of any ambi-
guity as to Congress' and the Indians' intentions as to the significance of
Wyoming state law for the Indians' water rights, then, as also established
above, the ambiguity must be resolved in favor of the Indians.

11




D. The State's Arguments that Administrative InterEretation of the 1905

Act, or the Legislative History of a 1914 Appropriation, Transforms the 1905

Act into a Taking of the Tribes' Reserved Rights Should Be Rejected.

The State asks the Master to conclude that the attempts by the United
Stﬁtes to register tribal water rights with the state of Wyoming constitute an
administrative interpretation that the 1905 Act abolished tribal reserved rights,
See State's Finding 3-11, Vol. III, pp. 118-156; State's Conclusions 3-2 through
3-5, Vol. VI, pp. 1,515-1,529. It is true that where there is a consistent
administrative interpretation of an Act by the Agency in charge of administer-
ing it, that interpretation {s entitled to great weight, Udall v. Tallman,
380 U.S. 1, 16-18 (1965). Here, however, there clearly is no consistent
administrative interpretation of the 1905 Act to the effect that it abolished
tribal reserved rights. In the absence of such an administrative history, the
State's reference to various attempts to register Indian rights under Wyoming

law is of no significance.

To be sure, in the early days of the Act, the United States made attempts
to comply with state registration laws, but as early as 1906 the administration
doubted the need to do so; see 1906 Annual Report discussed above. By 1916,
the administration had taken an offlclal position in court against the State's
claim that tribal members' reserved rights are governed by state law and had
won. See diseussion of United States v, Hampleman, supra. In 1926, after the
administrative acts relied upon by the State and after the 1914 Appropriations
Act, the United States district court in Wyoming in United States v. Parkins,
18 F.2d 642, again rejected the contention now made by the State that
Article III of the 1905 Act and the United States' registry of water rights with

the State in any way deprived Indians of their reserved rights, The court, in
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holding that the United States had a reserved right to use the waters of Mill

Creek for the Indian Irrigation Project without complying with Wyoming law,
held (18 F.2d at 643):

It is not apparent that the waters in the streams within the Indian
reservation were ever specifically granted by the United States to the
state of Wyoming, although it is apparently the facet that the Indian
service, in promulgating its irrigation project and the officials of the
state of Wyoming for the purpose of protecting all landowners who may

acquire water rights, have co-operated along the line of taking out water
for irrigating purposes with the consent of the state.

The Court further held that the water had been reserved for the Indians:

[T] he government has reserved whatever rights may be necessary for the
beneficial use of the government in carrying out its previous treaty rights;
those rights having become fixed and established before the aot of
admission which made Wyoming a sovereign state. The treaty in this
case, like all other treaties with the Indians creating reservations,
contemplates the use and benefit of the lands within the reservation to its
wards, the Indians, which likewise ineludes the irrigation of those lands,
they being arid in character. Winters v. United States, 207 U.S. 564,
28 8.Ct. 207, 52 L.Ed. 340. So far as the issues here are concerned, it
would appear that the government, in the establishment of its irrigation

project, had a right to the use of the present waters in Mill ereek for its
Indian wards,

The State then argues (Finding 3-12, Vol, NI, pp. 157-173) that a 1914
appropriations act supports its view that the 1905 Aect deprived the Indians of
their reserved rights, It does not. The Approprlations Act of 1914, 38 Stat.
382, states not a word one way or the other on reserved rights for the Wind
River Reservation., All it does is appropriate $25,000 to continue construction
of the federal Indian project then being built on the Reservation, 38 Stat. at
608. The State seizes on a discussion of a provision, never voted on, that would

have added an express reservation of water for land allotted or to be allotted on
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the Wind River and several other reservations. The provision—applicable only
to allotted lands—was dropped on a point of order--not because Congress
substantively wanted the_ provision, wanted to omit it, or reached any conclu-

sion on whether it was needed. See State's Finding 3?12(1), Vol. III, p. 170.

Since the 'provision was ruled out of order by the Congress, the debate
concerning it does not show an understanding of Congress one way or the other
on the merits. The State, however, puts considerable reliance on a report by
Mr. Meritt, Assistant Commissioner of Indian Affairs, supporting the allottee
provision. See State's Pinding 3-12(d), Vol. NI, pp. 158-160. Mr. Meritt, when
addressing Congress, stated that he supported the language because "otherwise

the Indians stand a chance of losing their water rights or else taking their water

rights status to the courts for determination.” (emphasis added). Indian

Appropriations Bill (H.R. 12579) Hearings before a Subcommittee of the

Committee on Indian Affairs, 1914, p, 379; see State's Finding 3-12(d), Vol, III,
p. 159,

This is far from the administration or Congress concluding that the 1905
Act took the Tribes' water rights. At most, a deputy commissioner thought the
allottees might "stand a chance" of losing water rights unless they went to
court, What subsequently happened, of course, is that the allottees did take
their water rights to court, and the rights were confirmed in 1916 in
Hampleman, supra, two years after the 1914 Appropriations Act, and again in
19268 in Parkins, supra, 12 years after the 1914 Act, Whether Mr. Meritt was
well advised or not in seeking this amendment to an appropriations bill is thus

now moot. Clearly, the 1914 Appropriations Act is not a taking, nor does it
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convert the 1805 Act into a taking (without any compensation) of the Tribes'

reserved water rights.

E. The State's Reliance on State v. Moss and Merrill v. Bishop is Misglaced.

also relies upon the state court decisions in State v. MosS,

Wyoming
Bishop, 287 P.2d 620 (1955) in support of its

al reserved water rights.

471 P.2d 333 (1970) and Merrill v.
1905 Act as abolishing trib

interpretation of the
"'12, p- 1,557' 4-2, ppi 1,559-1,560; Rnd 4_231 pl 1’563 (&11

gtate's Conelusions 3

in Vol. VHI). This reliance is misplaced. First, as carefully explained in the

Tribes' 1980 brief in support of its proposed findings and conclusions on

boundaries and dates, the Moss cas€ deals with the question of eriminal

jurisdietion on portions of the Reservation, a question unrelated to the question

of water rights priority dates at issue here. Tribes' 1980 Brief at 18-19. See

also Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 601, n.
the claims of non-Indian purchasers of former

24 (1977). Second, the

Merrill case concerned only

allotments to an 1868 priority date. The holding of the court was that the

the non-Indian owners of former Indian

requisite proof of facts entitling

allotments to an injunction against interference by the State Engineer had not

heen made. The Injunction was denied, and the court noted additional

roceedings would be necessary to determine what rights the non-Indian

P
The court made no ruling on Indian rights.

successors to allottees might have.

Furthermore, if there were any conflict between these state court decisions and

the federal court decisions in Hampleman and Parkins a
the decisions of the federal courts would prevail

s to the interpretation

of the 1805 Act of Congress,

on that federal guestion. Armstrong v. Maple Leaf Apartments Ltd.,
den. 449 U.S. 901 (1979); United States V. Pricepaul,

622 F.2d 466, 473, cert.
540 .24 417, 424 (C.A. 9, 1976); United States v. Bedford, 519 F.2d 650, 654

15




(C.A. 3, 1975); Great American Indemnity Co. v. United States, 120 F.Supp.

415, 449 (D.La. 1954).
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THE TRIBES' WATER RIGHTS MUST BE BROADLY DEFINED
TO SERVE THE PURPOSE OF THE WIND RIVER RESERVATION,
NAMELY, TO PROVIDE A PERMANENT HOME FOR THE TRIBES,
NOT ARTIFICIALLY LIMITED, AS SUGGESTED BY THE STATE.
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The State asks the Master to enter findings limiting the Tribes' water
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Vol. vil, pp. 1,421-1,458; Conclusion 8-1, Vol. VII, pp. 1,589-1,590). Al of
these requested findings and conclusions are contrary to well-established law

and would amount to a breach of the United States' promises to the Tribes in
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In support of its primary-secondary purpose distinetion, the State relies
heavily on United States v. New Mexico, 438 U.S. 696, 702 (1978). But New
Mexico does not support the result urged by the State. The Supreme Court in
New Mexico, by a divided court, held that Congress, in establishing the Gila
National Forest, reserved water for timber and to preserve the watershed for
private appropriators, but not for other purposes--recreational, aesthetie, and

wildlife. Reserving water for these "secondary purposes" could decrease
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available water for Congress' prineipal purpose—preservation of the forest,

irrigation, and domestic use by private appropriators under state law, In short,
the basis for the decision was the presence of two conflicting purposes in the
same statute--one dominant, the other secondary—which constrained the court

to narrow the scope of the secondary purpose in favor of the dominant purpose.

The balancing required in New Mexico is inappropriate here. The statute
interpreted in New Mexico—the National Forest Organie Act of June 4, 1897.
16 U.S.C. 473, et seq. (1976), is not involved here. Furthermore, there were no
conflicting purposes in creating the Wind River Reservation as there were in
creating the Gila National Forest. There is only one overall purpose of the
Wind River Reservation—to provide a permanent home for these Tribes—and
water has been reserved for all beneficial uses that serve to carry out that
purpose. And, for an Indian tribe, unlike for a national forest, the reservation
purpose and the accompanying water rights are to be broadly construed. As the
Ninth Circuit recently stated in Colville Confederated Tribes v. Walton,
647 F.2d 42, 47 (C.A. 9, 1981);

The specific purposes of an Indian reservation, however, were often
unarticulated. The general purpose, to provide a home for the Indians, is
a broad one and must be liberally construed. We are mindful that the

reservation was created for the Indians, not for the benefit of the
government, |

To identify the purposes for which the Colville Reservation was
created, we consider the document and circumstances surrounding its
creation, and the history of the Indians for whom it was created. We also
consider their need to maintain themselves under changed circumstances.

See United States v. Winans, 198 U.S, 371, 381, 25 S.Ct. 662, 664, 49 L.Ed.
1089 {1905). (Footnotes omitted.)

The State further argues that the primary purpose in creating the Wind

River Reservation was to promote Indlan agriculture, and therefore water is
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reserved only for agricultural use. See State's Findings 5-1 through 5-12,

Vol. 1V, pp. 394-525; Conclusions 5-1 through 5-7, Vol. VIII, pp. 1,565-1,582.

As the Tribes have shown in previous submissions to the Court, the United
States, through the Treaty of July 3, 1868, reserved the Wind River Reservation
as a "permanent home" (Article Iv) for the Shoshone Tribe. The Treaty
obligated the United States to "ensure the civilization of the tribes"
(Article VII) and to provide skilled craftsmen (Article X) and educational
facilities (Article VII) so that the Indians could go to school. The mineral
wealth of the Reservation was known. The Treaty terms are progressive in
scope, indicating an intention to educate and civilize the Indians to become
self-sufficient. The Treaty was a reflection of federal Indian policy in general
at that time, which was to prepare Indians for life in white man's society,
habituate  them to industrial pursuits, and to make them self-sustaining. See

Tribes' August 1980 Reply Brief, pp. 13-15; see also Part I, supra.

The United States Supreme Court adopted this broad interpretation of the
purposes of the Treaty of 1868 in United States v. Shosheone Tribe, 304 U.S. 111

(1938), discussed in Part I supra. The court recognized the wealth and potential

of these lands—"the choicest and best-watered portion of Wyoming," id. at

114--and found that the Treaty guaranteed the Tribes "peaceful and unqualified
possession of the land," including its valuable mineral and timber resources "in

perpetuity." Id. at 116.

Nothing in the Treaty requires that Indians farm or Indicates that farming
was the sole purpose of the Reservation. As the Walton court noted, Congress

envisioned agricultural activities as only a first step in the eivilizing process,
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Walton, supra, 647 F.2d at 47, n. 9. Other industrial pursuits would follow as

the Indlans progressed toward the ultimate goal of self-sufficiency.
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The reservation purpose was decreed by the Treaty of 1868, and later

pronouncements cannot alter that purpose. Indeed, subsequent documents, if
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First, the State asserts that the Treaty of September 26, 1872 (the Brunot
Agreement), by which Congress purchased from the Tribes the southern part of
the Resewatlon, including some coal-mining lands, "expressly indicates that the

United States viewed mining as extraneous to the purpose of the Reservation."

Finding 5-5, Vol. IV, p. 407. That argument assumes, incorrectly, that the
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remaining reservation lands, the lands at issue here, were devoid of minerals.

They were not. It also asks the Court to conclude that in disposing of some
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mineral lands, the Tribes, by trick, lost their other mineral lands—an unsupport-

able conclusion.
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empowered the Secretary of the Interior "to lease, for the production of oil and

gas therefrom, lands within the ... Reservation ... and the proceeds or royal-
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- - _‘f
R T ;:'-:"

Thus, contrary to the State's argument, the fact that minerals and mineral
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prime importance to the Tribes and is one of the beneficial uses within the

permanent-homeland purpose of the Reservation for which water has been

reserved.

The State next makes the equally fallacious argument that the Agreement

of April 1, 1896, removing the Big Horn Hot Springs from the Reservation to

create a national park, makes it "certain" that aesthetics was not a purpose of
this Reservation. The State's argument could be correct only if the government
had purchased the Hot Springs for the sole purpose of removing any and all
aesthetic areas from the Reservation--a totally absurd and unsupported eclaim,
The federal government has always recognized the beauty of this Reservation.
In 1868 it was well known that the lands being reserved for the Indians were one
of the finest valleys in the State; see p, 5, supra, Today the Wind River
Reservation is the only Indlan reservation in the country containing a federally
designated roadless area, where motorized transportation is banned in order to
preserve the pristine beauty of the land. 25 C.F.R. 163.1-.3 (1981). The weight
of the evidence, therefore, demonstrates that preservation of aesthetic beauty

on this Reservation is an accepted element of preserving the lands as the

Tribes' permanent home.

In sum, in Winters, 207 U.S. at 564, the court found that "[t] he Indians
had command of the lands and the waters—command of all their beneficial use,
whether Kept for hunting, and grazing . . . or turned to agriculture and the arts
of civilization.," ld. at 576 (emphasis added), The court rejected the conclusion
that the Indians gave up this dominion over the waters in the lands they
reserved. The Tribes' water rights thus extend beyond agriculture to include

hunting, fishing, and aesthetic protection, which are traditional uses, and
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mineral development and other industrial development which are part of "the

arts of civilization."

B. The State's "Minimal Needs" Argument Has No Applicability to Indian
Reserved Rights.

The State suggests, citing Cappaert v. United States, 426 U.S, 128 (1976),
and United States v. New Mexico, supra (Conelusions 7-1 through 7-4, Vol. VIII,
pp. 1,583-1,588), neither of which involves Indian reserved rights, that the
Master should limit the amount of water reserved to the Tribes to the minimal

amount of water needed to prevent the reservation purpose from being entirely

defeated,.

There is absolutely no basis for this grudging approach to determining the
Tribes' water rights, The Supreme Court, in Winters, did not enunciate any such
principle. In Arizona v. California, 373 U.S. 546, 600-601 (1963), the Supreme
Court rejected arguments that the Tribes' water should be limited by current
needs of the Indians or projections of Indian population and held that the
amount of water to be reserved for irrigation on the Indian reservations there
should be measured in terms of all the practicably irrigable acreage on the
reservation, emphasizing that the reserved water was intended to satisfy future
as well as present needs, Since Arizona, other courts have applied the
"purposes of the reservation" test broadly. In United States v. Ahtanum
Irrigation Distriet, 330 F.2d 897, 915 (C.A. 9, 1964), the court awarded the
Indians such water, subject to a natural-flow limitation, "as can be beneficially
used" for any purpose. See also United States v, Anderson, No. 3643, slip op. at
9-10 (E.D.Wash, July 23, 1979); United States v. Adair, 478 F.Supp. 336,
345-348 (1979) (both finding that preservation of hunting and fishing rights was
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a purpose of the reservation and water was to be reserved sufficient to protect

those rights).

No case has ever held, as the State argues, that reserved water is limited
to minimal needs. New Mexico and Cappaert simply restate the established
standard, expressed in Winters and Arizong, that water is reserved to serve the
purposes of the reservation. The words "minimum" and "minimal need" are

nowhere to be found.

In this case the United States and the Tribes have presented evidence on
the amount of water for agriculture, livestoek, mineral development, fisheries,
and aestheties "necessary to accomplish the purposes for which the Reservation
was created,” The teaching of the Supreme Court is that the Tribes are
entitled to reservation of that water for future generations of the Tribes so
that the purpose of the Reservation—to provide a permanent, self-sustaining
home for these Tribes—is not defeated. This cannot be accomplished under a

grudging minimal-needs test, and no law authorizes such a test.

C. The State's Various Attempts to Have the Master Reduce Tribal Reserved
Rights Based on Supposed Impacts on Non-Indian Users Must All Be Rejected.

The State, in a number of guises, seeks to have the Master reduce the

Tribes' reserved rights, based on an assumed impaect on water uses by

non-Indians. Various private parties have filed proposed findings and briefs
making such claims as well. Before discussing the law, which flatly rejects this

approach, a few factual observations are in order. If junior water users will be

hurt if the Tribes eventually put all of their water to use, this means the junior

users have been using waters reserved for the Tribes, The Tribes should not be




penalized for that, The solution for junior users is for them to band together,
to store at their expense or that of the State or federal government, sufficient
water so that their uses can be continued even if the Tribes fully develop their
Reservation. As it is quite possible that junior users will obtain additional
storage before tribal waters are fully developed, arguments based on impact are
pure speculation. But, more important, impact on non-Indians is clearly an

impermissible ground for reducing the water reserved for the Tribes,

1. Reducing Indian reserved rights based on impact on non-Indian users,
or_equitable apportionment between users, is imgroger in determining Indian

reserved rights,

In State's Findings 42-1 through 42-8, vol, viI, pp. 1,421-1,458, and
State's Conclusion 8-1, Vol. VI, pp. 1,589-1,590, the State asks the Master to
conclude that he has considered the impact of the Tribes' reserved rights on

other water users in quantifying those rights. Such findings and conelusions

would be eontrary to law.

Over 70 years ago the Supreme Court in Winters, held that the Fort

Belknap Reservation was entitled to water even though it meant that settlers,
who had acquired theip homesteads pursuant to public land laws and commeneced
water use after the ereation of the reservation but before the Indians began
diverting water, had to yield to the Indians' priority. The court so ruled, despite

the allegation by the non-Indian water users that the contested waters:

"their lands

and they will

extent and amount of which
tly exceed $100,000," and that




they will be wholly without remedy if the claim of the United States and
the Indians be sustained.

1d., 207 U.S. at 570.

The Supreme Court has not varied from this position.
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In Arizona v. California, supra, Indian claims to water from the Colorado

River were in issue. The State of Arizona argued that:
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[t] he judicial doetrine of equitable apportionment should be used to

divide the water between the Indians and the other people in the State of
Arizona.

- m e

373 U.S. at 596.
The Court replied:

The . .. argument is easily answered. The doctrine of equitable appor-
tionment is a method of resolving water disputes between States.... An
Indian Reservation is not a state . ... Moreover, even were we to treat an

Indian Reservation like a state, equitable apportionment would still not

control since, under our view, the Indian claims here are governed by the
statutes and Executive Orders creating the reservations., (Emphaslis
added)

E«I &t 596-5971

In Cappaert, supra, the court again specifically rejected a "balancing of

interests" approach:

Nevada argues that the cases establishing the doectrine of federally
reserved water rights articulate an equitable doetrine calling for a
balancing of competing interests, However, an examination of those
cases shows they do not analyze the doctrine in terms of a balancing test.
For example, in Winters v. United States, supra, the Court did not
mention the use made of the water by the upstream landowners in
sustaining an injunction barring their diversion of water. The "Statement
of the Case" in Winters notes that the upstream users were homesteaders
who had invested heavily in dams to divert the water to irrigate their

land, not an unimportant interest. The Court held that when the Federal
Government reserves land, by implication it reserves water rights suffi-
cient to accomplish the purposes of the reservation, 4/

24




[The following is the Court's footnote 4 as indicated in quote.]

4/ Nevada is asking in effect, that the Court overrule Arizona V.
California 373 U.S. 546 %1963), and United States v. Distriet Court for
Eagle County, 401 U.S. 520 (1971), to the extent that they hold that the
implied-reservation doctrine applies to all federal enclaves since in so
holding those cases did not balance the "competing equities,” Brief for
Nevada 15. However, since balancing the equities is not the test, those
cases need not be disturbed.”

.IE'! B.t 133"139-

In State of New Mexico v. Aamodt, 537 F.2d 1102 (C.A. 10, 1976), the

question of impact was also raised:

The State makes much of the economic effect on the non-Indians who
were awarded lands by the 1933 Act if the Pueblos have a right prior to
them. In Cappaert, U.S, at , 96 S.Ct. at 2070, 44 LW at 4759,
the Supreme Court rejected the argument that equity calls "for a
balancing of competing interest." We reach the same conclusion.

Id. at 1113.

2, The doctrine of equitable estoppel does not bar the assertion of the

Tribes' water rights.

The State argues that the United States (but, importantly, not the Tribes)
is estopped from asserting a claim for reserved water rights in this case
(Conclusions 41-1 through 41-9, Vol. VIII, pp. 1,700-1,717). The State's estoppel
argument is without foundation and is simply another form of economic impact
argument--which is impermissible in any guise. The State alleges that the
"njury to residents [caused by the United States asserting reserved water
rights for the Tribes] ... is so serious that estoppel can, and should be, used to
prevent the harm,..." Id., p. 1,717, Even if this assertion of adverse impact

were true—which it is not—it would provide no lawful basis for reducing or




impairing the Tribes' reserved water rights. See discussion in sub-part 1 above.
Winters v, United States, 207 U.S. 564, 570 (1908); Cappaert v. United States,
426 U.S. 128, 138-139 (1976). The State's equitable estoppel argument thus

seeks to cirecumvent the clear case law, which holds that the Tribes' reserved

rights cannot be eroded by claims of adverse lmpact.i/

Even if economic impact arguments were relevant here, the State has
established no basis for estoppel. The State recognizes that, generally, estoppel
cannot be invoked against the United States. Conelusion 41-2, Vol. VIII,
p. 1,703. While one United States Court of Appeals has held the United States
subject to estoppel, "courts are reluctant to invoke its use® Colorado Master's
Report at 407 (Aug., 6, 1976, Michael D, White, Master-Referee). No case is
cited by the State in which estoppel was invoked against the United States
acting as trustee for the Indians. Indeed, in an Indian water rights case, the
Ninth Circuit, which has developed virtually all the case law on estoppel of the
United States, stated that "No defense of laches or estoppel is available to the

defendants here for the Government as trustee for the Indian Tribe, is not

subject to those defenses.”” United States v, Ahtanum Irrigation Distriet,
236 F.2d 321, 334 (C.A. 9, 1956).%/

5/ The City of Lander and Certain Private Parties, in their proposed

findings, argue that equitable estoppel should be applied instead of the
governing principles of law: "A decision in this case should not be
weighed strictly on principles. ... As Bulwer Lytton said, 'damn your
principles,’ City of Lander and Certain Private Parties, Findings of Fact,
p. 17. The Tribes respectfully submit that the governing principles of law,
including the promise of a homeland for the Indians in the 1868 Treaty,
must be honored, not swept aside in a tide of emotionalism.

The few cases cited by the State as supporting estoppel against the United
States are not at all like this case. Each case Iinvolved a direct,
unequivocal representation by a United States official, or official docu-
ment, concerning the legal implications of a specific fact situation. In
each, the representation was legally incorrect and was specifically relled




The State’s first alleged basis for estoppel is that early in the century the
United States applied for certain state water rights for Indians on the
Reservation and that by doing so, "the United States represented that it
claimed no other rights." (Conelusion 41-4, Vol. VIII, p. 1,708.) This contention
{s unsupported by law or facts, The Tribes' reserved rights—grounded in the
1868 Treaty and never divested by Congress—eannot effectively be lost by
administrative action. As Michael D. White stated as Master in Colorado,
"[A]ln administrative rejection of reserved rights would be improper and of no

effect upon the government's reserved rights." Colorado Master's Report,

p. 217.

Even where there has been a long-standing, unambiguous administrative

practice of filing for state water rights on a federal reservation, the United

States is not estopped from later asserting reserved rights. United States v.

New Mexico, 438 U.S. at 703, n. 7. On Indian reservations, of course, it is
fundamental that Indian property, including reserved water, ecan only be

divested by clear and plain congressional action-—-never by administrative
action. United States v. Santa Fe Pac. R.R. Co., 314 U.S. at 353-355; see
25 U.S.C. 177,

on, to the detriment of the party asserting estoppel., United States v,
Lazy FC Ranch, 481 F.2d 985 (C.A. 9, 1973) (U.S. estopped from obtaining
repayments of federal Soil Bank Aect benefits erroneously paid to farming
partnership, where partnership relied on specifie, direct advice of federal
official on how to structure their landholdings to be eligible for the
benefits); Schuster v. C.L.R., 312 F.2d 311 (C.A, 9, 1962) (United States
estopped from collecting tax against Bank where Tax Commissioner
initially ruled a certain trust not subject to estate tax, Bank distributed
trust corpus, then Commissioner reversed his ruling); Brandt v. Hickel,
427 F.2d 53 (C.A. 9, 1970) (United States estopped from denying oil and
gas lease to initial offeror, who was mistakenly advised by federal official
that initial offer could be corrected and resubmitted within 30 days);
Moser v, United States, 341 U.S, 41 {1951) (Swiss ecitizen in United States
cannot be denied United States citizenship, where he signed a form
exempting him from United States military service, and form, contrary to
law, said that gaining the exemption did not waive right to apply for

United States citizenship. Court stated issue was lack of knowing waiver,
not estoppel),

27




M rereskie —eyging ¥ - -|--II-I--II-I erﬂ1*# . - et
" " - " - . -
et T LT P :
0T - .o . L L . .
. 'y A . o i

In addition to these legal barriers, the facts simply do not substantiate

this estoppel claim. For a short period early in the century there was some
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ambiguity in federal policy, and the United States filed for state water rights

d Dhaimrall Ll o r T ot
. e .
. . . o .

,".__:_.":'." - -n-‘,_, 1..\\

tfor Indians at Wind River. But following Winters in 1908, the United States
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plainly and publicly asserted reserved water rights at Wind River. Indeed, by
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1916, the federal assertion of reserved water rights at Wind River was not only

publiely proclaimed but also upheld by the Court in Hampleman. See discussion
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grounds for denying the Indians forever the use of their reserved rights.

The State's second alleged ground for claiming estoppel is that by opening
up land to non-Indian settlers, the United States represented that no reserved

water rights would be asserted. This, too, is without basis,

One need look no further than Winters to find a resounding repudiation of

the State's argument here., The defendants in Winters were private appropria-
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tors under state law, who had entered their lands under the "homestead and
desert land laws of the United States." Winters, 207 U.S. at 568. Of course,
the fact that the United States had in some sense encouraged settlement of
these lands, and had provided that settlers must look to state law for their

water, did not estop the United States from asserting reserved water rights,

While Winters provides the short, definitive answer to this estoppel
argument, it should be noted that Michael D. White, as Special Master in

Colorado, rejected a virtually identical argument by Colorado--which claimed




that opening lands under the Desert Lands Act, and other federal statutes,

estopped the United States from asserting reserved water rights:

Colorado's argument that these federal laws are firm representations that
state rights to divert water from federal lands are exclusive and now
immune from reserved right claims is rooted in a fallacious view of the
import of these Acts.

The Acts do constitute a federal recognition of water rights
acquired pursuant to state principles and procedures even where these
differ from the common law. They do open the waters of the public
domain to appropriation., Yet the reserved right elaims of the United
States do not denigrate this character of the Acts involved. State water
rights are still recognized as valid and appropriations may still be made of
water on public lands. However, these Aets do not constitute representa-
tions that state water users will never be limited by federal uses. They do
not relinquish the supremacy of federal uses.

Colorado Master's Report, pp. 404-405.1/

The mere opening of lands to non-Indian settlement cannot divest the Tribes of

effective use of their preexisting rights to water under federal law.

7 While Mr, White's discussion did not specifically concern all three of the

federal statutes the State here claims are a basis of estoppel, his analysis
is equally applieable for all. In this case, the State's only point about the
Homestead Act, the Desert Lands Act, and the Carey Act is that they
encouraged settlement and required settlers to get water under state law.
As Mr. White's discussion points out, that simply does not uproot vested
federal rights protected by the Supremacy Clause. Indeed, the laws
opening western lands to settlement did not even guarantee settlers

adequate water as against other settlers claiming under state law. In
many instances, there was in fact not enough water to irrigate all lands
patented. In Idaho Irrigation Co, v. Gooding, 265 U.S. 518 (1924), for
example, the United States patented over 100,000 acres for a Carey Act
project. Landowners brought suit to enjoin the irrigation company from
issuing additional shares in its watep rights - which would diminish each
proportionate share. The company claimed that the approval of its

[rrigation plan by the state and the Secretary and the issuance of patent

conclusively determined that suffieient water was available for those
lands. The Court rejected this argument, stating:

We cannot accept the contention of appellants that the epplication
of the State and the issuance thereon of a patent to the lands by the
Secretary of the Interior constituted a determination binding on the
individual water right owners that an ample supply of water was
avajlable,

Id. at 523,




'3. The docetrine of election of remedies has no role in this case.
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early in the century for State water rights for certain reservation lands, elected
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its remedy and is therefore barred from ever asserting reserved rights with
respect' to those lands. Conclusions 37-1 through 37-5, Vol. VIII,

pp. 1,689-1,692. This election of substantive-rights or election-of-remedies

argument s a variation on the State's estoppel argument, It is equally without
basis. Indeed, the State cites no cases or other authority in support of its

election argument.

Election of remedies is a largely discredited doctrine. As early as 1918

the Supreme Court stated:

At best this doetrine of election of remedies is a harsh, and now largely
obsolete rule, the scope of which should not be expanded.

Friederichsen v. Renard, 247 U.S. 207, 213 (1918).

More recent Supreme Court cases reaffirm the disfavor of the election-of-
remedies doctrine. Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974);
United States v. 93.970 Acres of Land, 360 U.S. 328 (1959). If it retains any
vitality, the doetrine is to the effect that "by asserting a choice of inconsistent
claims for relief in a judicial proceeding, a litigant is precluded, in subsequent
litigation, from advaneing inconsistent claims," 1B Moore's Federal Practice,
¢ 0.405[7] (2d ed. 1982) (emphasis added). There Is no inconsistency between
earlier litigation and this case—the United States in court has always asserted

reserved rights for the Indians at Wind River, beginning in 1916 with the
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fundamental inconsistency between earlier and current claims, there can be no

election. There is simply no support in the record for the State's apparent
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state law over federal law for the Indians at Wind River—which they did not—
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they were completely powerless to do so. See p. 27, supra.
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ml.
THE TRIBES' 1868 PRIORITY DATE APPLIES TO
ALL TRUST AND INDIAN-OWNED FEE LANDS ON THE RESERVATION,
The State sets forth at great length information conecerning the status of
reservation lands—in particular, whether the lands are within a restoration
order or were reacquired (Findings 28-1 through 28-4, Vol. VIII,
pp. 1,131-1,392), In our view, all of this is irrelevant to the Master's
determination of a priority date for the Tribes' water rights. All trust and
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Indian-owned fee lands on the Reservation are part and parcel of the Tribes'
homeland—guaranteed by Treaty—and thereby entitled to an 1868 priority date,
In eny event, however, lands subject to restoration orders and lands formerly

allotted and reacquired by the Tribes are entitled to an 1868 priority.
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The State wholly misconstrues the history of lands falling within restora-

tion orders. These are lands within the portion of the Reservation opened by




the 1905 Act but which were never sold. Having always remained Indian lands,
these lands were consistently administered for the benefit of the Indians, the

same ag reservation lands south of the Wind River.

No court has ever held that lands merely opened for non-Indian settle-
ment, but never disposed of--lands for which the Indians were never paid a
dollar—lose their status as Indian lands. The Supreme Court ruled, to the
contrary, that such lands remain Indian. In Ash Sheep v. United States,
252 U.S. 159 (1920), the court considered the status of lands of the Crow
Reservation, which were opened for non-Indian settlement under a 1904 Act
(33 Stat. 352) but never disposed of. Like the 1905 Act concerning Wind River,

the 1904 Crow Act provided that the United States was to act as trustee for the

Indians in collecting money for land that was sold to entrymen, but the United

States was not obligated to purchase any of the lands. Ash Sheep concerned a
company indicted for violating a federal statute prohibiting the driving of
cattle "to range and feed on any land belonéing to any Indian or Indian Tribe." .
Id., p. 163. The company claimed that the opened, undisposed-of lands under
the 1904 Act were public, not Indian, lands. The court rejected this argument,
holding that these were indeed Indian lands. Id., pp. 165-166. The court noted
that under the 1904 Act the United States was merely authorized to act as
trustee in selling the Indians' lands, but that "until sales should be made any
benefits which might be derived from the use of the lands would belong to the
beneficlaries [the Tribe] and not the trustee * * ** Id, Under Ash Sheep,
opened but undisposed-of lands under the 1905 Act remained Indian. The
restoration orders were simply a revoeation of the United States' authority as
trustee to sell the lands for the benefit of the Tribes, Only in this sense were

the lands "restored," by being removed {from availability for entry,




The continuing status of undisposed-of lands as Indian lands was recog-

nized by both the Department of the Interior and Congress. Even prior to
restoration of these lands, the lands were administered as Indian lands, with, for
example, proceeds from leasing used for the benefit of the Tribes, not the

United States. In 1934, the Secretary of Interior formally concluded that

undisposed-of lands remain Indian unless and until sold. 54 I.D. 559. See Tribes'

Brief in support of proposed findings and conclusions on boundaries and dates,

In 1916 Congress also confirmed that these undisposed-of lands were

Indian lands. The Act of August 21, 1916, 39 Stat. 519, provided that Indian

lands, including opened, undisposed-of lands at Wind River could be leased for

oil and gas, with proceeds to the Tribes. If these were no longer Indian lands, as
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the State argues, proceeds would have gone to the United States. Similarly, in

1953, when the United States wished to acquire undisposed-of lands for the
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Riverton Reclamation Project, Congress paid the tribes for the lands in

question. Act of August 15, 1953, 67 Stat. 592. This, too, reflects Congress's

understanding that opened, undisposed-of lands are Indian lands,

In short, the lands opened by the 1905 Act, but never disposed of, have

always remained Indian lands. As the court held in United States v. Anderson,

No. 3643 (E.D.Wash. 1979), such lands are entitled to a priority date as of the

Reservation's ereation—here, 1868,

The 1868 priority date is equally applicable to other trust and Indian-

owned fee lands, including reacquired lands, See Tribes' 1982 Post-Trial Brief, /
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pp. 64-66. For formerly allotted lands, reacquired by the Tribes from non-

Indians, the Walton case indicates that the 1868 priority date applies., Colville
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Confederated Tribes v. Walton, 647 F.2d 42 (C.A. 9, 1981). If Walton is correct
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reserved water with an early priority date, certainly when such lands are
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reacquired by the Tribes, the early date is retained. Even if the Master rules
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that Walton is not correct, where an Indian or the Tribes reacquire land in trust,
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for allotted lands. The lands are reacquired and put into trust to satisfy the
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the Tribes, Since there has been no action by Congress taking the Tribes' water
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rights, those rights remain intact; and with the lands returned, that part of the
Reservation is as if it had never been disturbed, Reacquisition enables the

original reservation purpose to be effectuated. The temporary break in Indian
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ownership cannot remove a vested water right from the Tribes or defeat the

purpose of establishing a viable and permanent homeland. Reacquired lands are

part of the Tribes' reservation homeland, are subject to the 1868 treaty, and are

entitled to an 1868 priority date.

IV,

THE STATE'S PROPOSED FINDINGS AND CONCLUSIONS
ON MISCELLANEOUS LEGAL ARGUMENTS SHOULD BE REJECTED.

A. The Proposed Decrees of the United States and Tribes Are Certain and

Specific,

Under the rubrie it calls "Certainty and Specificity," the State argues that

the decree setting forth the Tribes' water rights must be certain and specific




(Findings 9-1 through 9-6, Vol. VI, pp. 1,391, et seq.). A year of trial set forth
the United States and Tribal claims. The Proposed Decrees of the United

States and Tribes incorporate those claims with great certainty and specificity.

The State contends, however, that in setting forth a decree for the Tribes’
rights—which arise under federal law—State water law standards must be met.
As the State puts it, under the MeCarran Amendment, the United States "must
comply with all State water laws" (Finding 9-4, Vol. VI, p. 1,605). This is not
so. Indeed, this same argument was specifically rejected by the Master in
denying the State's motion for a more definite statement. Order of June 23,
1980, reconsideration denied, Sept. 8, 1980, The Master's ruling was proper,
because "federal water rights are not dependent upon state law or state
procedures, . .. Cappaert v. United States, 426 U.S. 128, 145-146 (1976).
While the McCarran Amendment, 43 U.S.C. 666, waives the United States'
immunity from suit in general stream adjudications in state or federal court, it
does not make state law applicable to federally reserved water rights. With

respect to the McCarran Amendment, the Supreme Court stated:

The Amendment in no way abridges any substantive claim on behalf of
Indians under the doectrine of reserved rights. Moreover, as Eagle County
said, "questions [arising from the collision of private rights and reserved
rights of the United States), including the volume and scope of particular
reserved rights, are federal questions which, if preserved, can be reviewed
[by the Supreme Court] after final judgment by the Colorado court."

Colorado River Water Cons. Dist. v. United States, 424 U.S. 800, 813 (1976).

The requirements of state law--including the listings of diversion points—have

no application to the Tribes' rights arising under federal law. The decrees in

Winters and Arizona v. California were simple and direet-—and contained no

references to diversion points or any other state law standard. Arizona v.




California, 376 U.S. 340, 344 (1964), Winters v. United States, 207 U.S. 564

(1908) (Supreme Court Printed Record, pp. 20-22); see Tribes' Reply to
Wyoming's Motion for a More Definite Statement, pp. 4-5.§/ The proposed

decrees of the United States and Tribes are sufficiently certain and specific.

B. The Decree Must Be Subject to Modification Based on Future

Developments.

The State contends that no future modification of the water rights
decreed to the Tribes should ever be allowed (Findings 39-1 through 39-5,
vol. VI, pp. 1,693-1,699). The Tribes strongly disagree. The Winters doctrine
provides water for all future as well as present needs of the Reservation,
Today's predictions of future needs may prove grossly inadequate to serve the
Tribes in the future. We simply cannot be absolutely sure that our best
estimations today will stand up to the Tribes' needs a century from now. For

this reason, the decree must be subject to modification, if circumstances

warrant.

This Is consistent with past practice in Indian water rights cases. As the

original 1964 decree in Arizona v. California stated:

Any of the parties may apply at the foot of this decree for its amendment
or for further rellef. The Court retains jurisdiction of this suit for the
purpose of any order, direction, or modification of the decree, or any
supplementary decree, that may at any time be deemed proper in relation
to the subject matter in controversy.

376 U.S. at 353.

8/  The State also argues that certainty and specificity are required in the

decree of the Tribes' rights so the State can properly administer all the
water. While the issue of administration is not before the Master, see
Section IV.C., infra, we note that the Ninth Circuit has specifically

rejected state administration of water on Indian reservations. Colville

Confederated Tribes v. Walton, 647 F.2d §1-53 (C.A. 9, 1981).
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This provision proved to be of great importance, as Arizona v. California was

recently reopened to evaluate lands erroneously omitted from the first trial and

to consider laﬁds in areas where Reservation boundaries were newly established.

Master Tuttle decreed substantial additional water for the Tribes. Other Indian
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water rights cases have also left decrees open for future modification. See
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Tribes' Pretrial Brief, April 1980, pp. 14-16. This practice should be followed

here,

C. The Administration of Water Rights on the Wind River Reservation is an
Issue beyond the Scope of the Referral to the Special Master,
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In the section of its proposed findings entitled "Transferability"
(Conelusions 31-1 through 31-86, Vol, VIII, pp. 1,667-1,668), the State argues

that the reserved water rights adjudicated in this case must be administered in

accordance with state law.

As the Master already has ruled, the issue of administration is not before
him on reference from Judge Joffe. At a pretrial conference on October 23,

1980, the State asked the Master to rule that any water rights awarded in this

case must be administered by the Wyoming State Engineer. The Master

responded in his November 10, 1980 Order on Pretrial Conference and Order on

Motions, paragraph 6A, as follows:

It is the Master's duty to determine the "nature, extent, and relative
priority of the water rights of all persons in the river system."... The
question of who shall administer the water rights goes beyond the
reference made by the Court to the Master and will not be determined by

the Master. Thus, evidence or arguments relevant only to the question of
administration of the water rights will be excluded at trial.

il T -.1!.---1'-?..-'-_-1_1-4-_-4:,-'-HI- LA ] —|l.__r_'-\. =" 4| ; - =
. - . . . .
N ., .

Ht..“.‘q ol ‘-T.*\.-Fr'ﬂr-. i :-l.u:---.-H.l
) . AT R ’ ’

P —C -




The State's arguments on administration must be disregarded.-g/

D. The Tribes' Reserved Rights Include Groundwater

The State incorrectly argues (State's Finding 36-1, pp. 1,682~1,688) that
the Tribes' reserved rights do not encompass groundwater and that the Tribes

must acquire rights to groundwater under Wyoming law.

Under Cappaert v. United States, 426 U.S. 128 (1976), it is settled that
reserved water rights include groundwater. In Cappaert the Supreme Court
discussed the issue of whether groundwater was reserved for the preservation of
a unique fish species living in a pool in Devil's Hole. Recognizing that the

"groundwater and surface water are physically interrelated as integral parts of

the hydrologic cycle," id. at 142, the court concluded that:

[s] ince the implied-reservation-of-water doctrine is based on the neces-

sity of water for the purpose of the federal reservation, we hold that the
United States can protect its water from subsequent diversion, whether
the diversion is of surface or groundwater." Id. at 143.

Thus, in the State's own words, "the Supreme Court had every opportunity to

expand the reserved-rights doctrine in Cappaert," and it did so by holding that

reserved water rights extend to groundwater,

Lower court decisions, both before and after Cappaert, also have held

that reserved water rights encompass groundwater. United States v. Anderson,
No. 3643, slip op. at 4 (E.D.Wash. 1979) (post-Cappaert) (holding that the
97 mhe State nlen ca

9

= he State also seeks conclusions of law on the jurisdiction of the Wyoming
state courts to adjudicate the Tribes' water rights (State's Coneclusions

1-1, 2-1, 2-2, Vol, Vli, pp. 1,511-1,513). These issues are beyond the
reference of the Master here and need not be readdressed.
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reservation of water for the Spokane Tribe extends to groundwater); Tweedy v.

Texas, 286 F.Supp. 383, 385 (D.Mont. 1968) (pre-Cappaert) ("the same implica-
tions which led the Supreme Court [in Winters] to hold that surface waters had
been reserved would apply to underground waters as well"); Nevada ex rel.
Shamberger v. United States, 165 F.Supp. 600 (D.Nev. 1958), aff'd on other
grounds, 279 F.2d 699 (C.A. 9, 1960) (pre-Cappaert). The State fails to cite any

cases reaching the opposite result.

The fact that Wyoming law subjects acquisition of groundwater rights to
the law of appropriation is completely irrelevant in this case. As the State is
well aware, the Tribes' water rights were reserved for the preservation of the

Tribes' homeland, and federal, not state, law defines the scope and amount of

these rights.

E. The Standard of Proof is Preponderance of the Evidence.

The State seeks to place upon the United States and Tribes an unduly high
standard of proof in establishing the Tribes' reserved rights (Findings 10-1
through 10-4, Vol. VIII, pp. 1,614-1,617), Contrary to the State's assertions, the
fact that the Tribes' rights have an early priority and cannot be lost by nonuse
provides no basis for raising the standard of proof. A similar argument to that

made by Wyoming here was made by the States in Arizona v, California—and

roundly rejected. As Special Master Tuttle stated:

I must necessarily reject the State Parties' accompanying suggestions that
the seriousness of this litization and the uncertain nature of the subject
matter somehow transforms the burden of persuasion into a greater
standard variously phrased by them as "reasonable certainty," "high
standard of proof," "very high standard," and "clear and convincing
evidence.,” In fact, the State Parties ultimately argue that the Tribes
must "resolve all doubts in their favor or see their claims rejected.”




These standards are clearly inappropriate. All litigation constitutes
serious business and any departure from the use of the eivil case standard
of preponderance of the evidence would inject unnecessary confusion into
an already complicated case. The proof which I shall accept for my
findings will be the more convineing evidence on any given element,
Including such elements as may be difficult to prove.

Report of Special Master, p. 88 (Feb, 22, 1982)

In this argument, as in its proposed findings on virtually every factual
Issue, the State returns to one recurrent--and completely unfounded--theme,
Time and again the State suggests that too little work was done, not enough
detailed study made for the United States and Tribes to prove their cases, The
State's argument is based on its erroneous legal view that some super standard
of proof must be met. Moreover, if anything was demonstrated by the trial
before the Master, it was that the United States and Tribal witnesses undertook
massive studies—unprecedented in scope—~—in setting forth the claims for water.
The State's studies were, by comparison, extremely meager. For example,
HKM's soils work in determining arable lands, using both existing data and
extenslve, independent field work, far surpassed the intensity of the work of
Messrs. Sommers and Fowkes—whose fundamental analysis was an office study
to determine whether parcels had more holes deeper than six feet or less than
six feet, Similarly, the analysis done for the United States under Mr. Billstein's

direction of unadjudicated, in-use lands—including several man-months of field

verification—was totally unmatehed by Mr. Sostrum's aerial photography analy-

sis for the State, which was not even begun until September 1981. Given the
far greater level of work done by United States and tribal experts, the State's
call for still more work by the United States and Tribes does not ring true,.

Time and again the most detailed, expertly done, and persuasive evidence was

presented by the United States and Tribes.
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THE STATE'S ATTEMPT TO REDUCE THE ARABLE BASE
OF THE RESERVATION SHOULD BE REJECTED.

The State argues that the soils work performed by HKM for the United

States was deficient. Two primary attacks are raised. First, the State

contends that HKM used improper land classification standards—suggesting that

U.S. Bureau of Reclamation standards must be adopted. State's Finding 18-3,
Vol. V, pp. 684-96. Second, the State suggests that the HKM work was not
sufficiently detailed to prove that lands are practicably irrigable. State's
Finding 18-4, Vol. V, pp. 697-701. Both these arguments are without basis.

The HKM land-classification standards were developed by a well-qualified
team of engineering, soils and drainage experts, familiar with the Wind River
Reservation and with extensive experience in land-classification techniques and
standards. These HKM standards, although criticized at length in the State's
Findings, were in fact the only standards used by the State's witness,
Mr. Sommers, in his analysis of soils on the Reservation. If the HKM standards
were truly deficient, why were they used by the State's witness? Mr, Sommers

was free to use the available data and apply different standards, if that were

appropriate. He did not do so,

The State's fundamental criticism of the HKM land-classification stan-
dards is that they do not precisely reflect Bureau of Reclamation standards.
There is no reason, however, why Bureau of Reclamation standards must be
adopted as a measure of practicably irrigable acres in an Indian water-rights
adjudication. Indeed, Special Master Tuttle, in Arizona v. California, specifi-

cally rejected total reliance on Bureau standards, He stated those standards




were "unduly restrictive" in certain respeects, finding certain sandy lands which

did not meet Bureau standards to be practicably irrigable, based in part on a

finding that similar soils were elsewhere being successfully irrigated. Special
Master's Report, pp. 127-133.
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The State stresses that Bureau land-classification standards include

economies, suggesting that lands cannot be classified as arable unless economic
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this ease. The relevant point is that all lands classified by HKM--future lands,
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Type VI (idle) and Type VII (undeveloped FIP)—were subjected to rigorous,
conservative economic testing. Only those lands which survived the soils,
engineering and economics tests were claimed as PIA. The State's complaint

that economics was not a major component of the HKM soils study is simply
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irrelevant, since the economic feasibility of all these lands was adequately

demonstrated by detailed studies of the United States' and Tribes' economists.

The State completely disregards a compelling problem with the standards
the Bureau applied in its study of portions of the Reservation in the early
1960's. That study classified land only for gravity irrigation, Mr. Sommers
testified for the State that this makes no difference, since virtually the same
lands can be irrigated by either method. This is clearly wrong, as many lands
with too great a slope for gravity could be irrigated by sprinkler. The State's
suggestion that Bureau standards are the only appropriate standards is not

supported by the facts, Certainly, PIA includes lands irrigable by sprinkler.




The Bureau standards would exclude such lands. The State's contention that

Bureau standards must be used here should be rejected.

The State's other major attack of HKM's soils work concerns the level of
detail, As always, the State claims the amount of work done was insufficient to
support HKM's findings. Again, what the State says must be distinguished from
what the State does. The State says more detailed work is necessary to support
arability determinations. But the State did not do soils work even remotely
approaching the level of detail it suggests is necessary. Mr. Fowkes, a State
soils witness, who had never before done land classification, stated the

unfounded generality that because the Reservation is geographically complex,

more soils work by HKM was necessary. Mr. Fowkes lacked expertise to render

such a conclusion, even if the record contained evidence to that effect—which
it does not, Mr. Sommers, the other State soils witness, also did not do the type
of detailed study the State says is required. Indeed, Mr. Sommers' fundamental
analysis was an office study comparing HKM and Bureau arability determina-

tions and, where the two conflicted, counting up the number of holes greater

than six feet and those less than six feet.

The State's call for more detailed work—especially for more holes—by
HKM must be rejected. HKM's soils work was a monumental effort which
consumed more than 10,000 man-hours from initiation to the beginning of trial.
The State ignores the fact that HKM relied in part on the existing soils
information derived from work done by the Bureau. The State rejects the fact
that judgment by the experienced HKM personnel in the field must be taken

into account in evaluating the intensity of their work. The State's suggestion




that the Master adopt a mechanistic "hole in every parcel" standard mist be

rejected.

The soils work by HKM was thorough and based on appropriate, although
extremely conservative, standards. The work done by the State's experts
cannot compare in comprehensiveness or detail with the HKM study. All the
State's arguments cannot change the fact that the most complete and persua-

sive soils evidence was presented by HKM.

V1.

THE MASTER SHOULD ADOPT THE TRIBES' FINDINGS OF FACT
ON FUTURE PROJECTS—NOT THOSE PROPOSED BY THE STATE.

The State, in its proposed findings, asks the Master to find that not one
single acre of land in the future projects proposed by the United States or the
Tribes is practicably irrigable. Findings 18-1 through 18-34, 19-1 through
19-16, Vol. V, pp. 672-860. This result runs clearly contrary to the evidence at

the trial and is contrary to common sense.-l—o-/

The State's proposed findings should be rejected because they are not
worthy of belief, The State's own engineers testified that the projects are well
designed and practical from an engineering viewpoint., Tribes' Finding 26,
pp. 14-15. The lands used in the projects cover only Classes 1 through 3 as
classified by HKM. Classes 4 and 6 were excluded, although testimony showed
that farmers are successfully irrigating Class 4 and over 9,000 acres of Class 6

lands at Midvale, Tribes' Findings 28, p. 15; testimony of Jack Long, Tr.V. 151,
T ) A ——
197 ¢

he Tribes have anticipated and answered the State's basic arguments In
detail in Tribes' PFindings 4-20 (future soils), 21-68 (engineering), and

69-97 (economies), pp. 4-42, and in the Tribes' 1982 Post-Trial Brief,
pp. 2~-28,




ibes' 1982 Post-Trial Brief at 33.
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we now turn to some of the arguments made by the State U

additional attention.

A, The State's Criticism of the Work of Dr. Mesghinna 1s Unfounded.
1. The State seeks to reduce acreage for nonirrlgable t‘ragrnents, which

has already been S0 reduced.

16, Vol. V, P. 751-753, the State asks the Master to

In Finding 18-

five projects designed by Dr. Mesghinna. In

reduce the arable base of the
the State sets forth a table showing the percentage of fields

support of this,
The percentages rufi as high as 69 percent.

that contain some Class 6 land.
Mesghinna testified that oné

in fact, Dr.

This is stated as if {t were bad.
in it. The Master may recall the

expects any ¢ield to have some Class 6 land
hat the State showed

minute quantities of Class 6 land, less than one percent, t
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on its exhibits showing this. Dr. Mesghinna decreased his acreage by five
percent to account for this and other expectable problems. See Tribes'
Findings 28-30, pp. 15-16. The Master may further recall that Dr. Mesghinna,
when confronted with these maps and figures, testified (Tr.V. 49, p. 4,457):

I am really proud to see we have done this much good really. We have
included extremely small amounts of lands. In other works that I've
seen . . . it would be probably three or four times more than this.

The State is thus asking the Master to double-deduct.

2. The State's charge that Dr. Mesghinna's climatological data are

unreliable is unfounded.

In Finding 18-18, Vol. V, p. 756, the State asks the Master to
conclude that the climatological data used by Dr. Mesghinna was inaccurate,
and thus his whole design is inaccurate. This Is an astonishing complaint.
Dr. Mesghinna testified in detail as to careful gathering of data and the use he
made of it, Tr.Vol. 45, pp. 4,029-4,047. No expert has presented better data or
suggested that it is generally available in planning work projects, or demon-
strated that different data would change Dr. Mesghinna's results. The State
suggests that Dr, Mesghinna should have conducted tests with a lysimeter or
neutron probe to verify his results, No State expert testified that such tests
are a standard in the profession, nor did any State expert perform such tests—
or, if they did, they did not testify about it. This is another example of the
State lawyers simply saying whatever we have done is not enough., If

Dr. Mesghinna had used a lysimeter, the State would have wanted a neutron

11/

probe.~—

—7————___
11 Compare State's Findings 19-9 and 19-10 and supporting discussion.

Where Mr. Bliesner did a field experiment on intake rate, the State
argues, again, without any expert support, that it is insufficient.
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3. Th'é' State's attack on Dr. Mesghinna's diversion requirements is

unfounded.

The State asks the Master to revise Dr. Mesghinna's water require-

ments to precisely two acre-feet per acre. Finding 18-21, Vol. V, p. 765. The
State also would require lined canals (Finding 18-19, id., p. 759) and a

50 perceﬁt overall efficieney for the future projects (Finding 18-20, id., p. 762).

So far as the evlde-nce in this case shows, no farmer in Wyoming survives
on two acre-feet pei' acre. The arguments we heard in Worland were as to the
second inch—water in excess of four acre-feet per acre. Midvale does not
approach two acre-feet per acre. Significantly, once again, the State has no
citation to anyone's testlmony that two acre-feet per acre is enough. The
reference to Mr. Bishop's testimony (id.,, p. 766) uses the amounts of water
listed in Finding 18-21 for significantly reduced acreage. The State thus offers
no alternative water duty based on actual use in the State or expert
computations. By contrast, the Tribes' proposed f{indings are based on
Dr. Mesghinna's careful computations and those of Mr. Bliesner, for the two

tribal additions, Compare Tribes! Findings 33-36, pp. 17-19; 38, p. 20; 46, p. 22.

The designs and water efficiencies of the seven future projects are more
advanced than any project in the area. Wyoming does not require lined canals
or 50 percent efficiencies for its other water users. It should not be permitted
to impose such requirements for practicably irrigable acres for Indians, We do
point out, however, that the weighted averages of the projects do approach a

50 percent efficiency. See Tribes' Findings 34, p. 18; 38, p. 20; and 46, p. 22.

- .t
P -

T T " a e ¥ bl a .
. il Lo P T . raua % Lo = . Lo, vk ox kL Foa- N W F.om i LI - o wim e g
PR e AT i . - Y. - R T ALl e L I ':.J.-' T T A e e
. e - . L - I i TU LS - T L LN - - g ™ 'y, Tl Ha S A L= - " ~
et iwdp ‘—}'. * 4 B2 em - . ' P i q:‘ - o ] r ' ay Fi - .
iLr '..r- r' 4 " - ? " , - . o . e N 4 i o i . . . R M . AR Y '.- N 15
. - . ' - - (LT . . . -
. B T T k0T - - e w - L1 T ] v . N o - . - LRI | 0
S e v i T . o R W TR e r - P " . L L
- . .l_' . . . - . . [ TN '-.I Lo- - - ' - - ._ - 'r"r'- i - . . - . . . - . Tm 4 .mu
- ' . LTt . - . . . - . a = N . .

e

B
A a -
b

—r T
Soe
e L

b Ta e
1 .
AR Tl
o T Y i RPN 1
RS

m  w
T L' b

T 1l
(LT
NJ"-.J L]

: -'-' .
L e T L T
as™ .- -ll..-'wﬁl.r"-'-. F L '+'L--\'.Lr
N
. .

. _- -.F' .
o
AT

. ' a
- . -
1 a . ) "'_- L]
LT -
1=
- L) -

. 4
"-'ﬂl""-':"‘-'—' o

. . a gL L
i - - - . '

. e T i._ T o i
e,

i

|.'\-'.:h

- - ! - P R
= e - LA o . - s
A AL e S
- ThT o

. e - A -
- . . a T
-t h-r“__'_" LT ..'I-'"

e —, L. . .
. . oot
r‘__.:'_.:'a-! .."‘ LI '

L, e
-

flme "
f .

- I b
LA ST A T
B lmy HE atd -

. ]
g . Rl
- .
r

Tty - h
Soat ol
L d - L}

e U PR i H 7 ] A g A [RATE Rmg ) w3 sl T T P TS sy il i
. ' - . . . - " Cao0om LY . oo X
- r . 1] - ' . .
. _—
R T e SIEL LI

o A
:.:e'_: ‘. u""-'jl

LI
S it T
Cop - -

'.I.:" .‘;p-— -\..1"
. - ..

AT N e

L
-l 1
.= ' .
o -7 g
P SR L
PR I I . -

L
= — . . - T o r ] - v
. . e .. .- L. .l e . L i
’ R Y - s F . . . . * - ., A - e H - -
A—— el . : e m .- . an . 1 Ta - " * A . - - g -
- - " e T - T - 1 - fer . - - - i
. ran L . ) ) ) Ll H - n -, . o - - r P L] - - b
- . . . s , _— . Lo . - - -
. . . . r

el r




e ———————— L e e R
Ay - .__,‘.._“H-Wr'*_ F e ey - : '
. - .

e . -
At "i:'- -1|$_, IR . oy S R
ELE . 3-. NIRET LY h ) .

' .
. . ! . . " - .

B. The Master Should Reject the State's Proposed Findings on Economices.
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1. The State's economic analysis is irrelevant to the facts of this case.

-

The State's economic analysis is not an analysis of the facts

presented in this case, but an analysis of a hypothetical series of independent,
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320-acre farms, each with a totally independent complement of equipment.
This unrealistie hypothesis is based on the false assumption that the Tribes are

bound by the 1680-acre limitation of the Reclamation Act and on the second

false assumption that there would be no cooperation between individual
members of the Tribes. This does not present a fair picture of the legal or
factual situation at Wind River. The State's set of assumptions, which puts a
heavy thumb on the infeasibility side of the scale, was either made deliberately
to weight the scale toward infeasibility or through the inexperience of the

State's economists, In either case, these false assumptions make the State's

economic analysis irrelevant to the facts of this case.

The State has tried to pateh up this problem in testimony on cross-

examination and in its Findings (see Vol. V, pp. 810-812). The truth, however, is
that both Messrs. Jacobs and Agee for the State reluctantly admitted that if

private farmers came to them, they would begin by optimizing farm sizes, not
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assuming 320-acre farms; that they did not do so here; and that larger farms
would be more economical, See Tribes' Post-Trial Brief, pp. 23-25. Successful

farms of over 2,000 acres exist today on the Reservation (id.), and there is no
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2. The State's economic analysis is less reliable than that of the United

States and the Tribes,

The State argues that because Dr. Jacobs is an agricultural econo-
mist and because some information on crop production generated by Mr. Agee
was used by the United States' economist, as well as the State's economist, the
testimony of Dr. Jacobs is more reliable on feasibility analysis than that of
Mr. Dornbusch or Dr, Cummings. Findings 18-23 and 18-26, Vol.V, pp. 7172-7178.
Any experience Dr. Jacobs had as an agricultural economist was far outweighed
by his inexperience in feasibility analysis. Dr. Jacobs used a computer program
with which he was barely familiar and which double-costed major operations
without his catching it at all. Tr.V. 160, pp.15,018-15,029 (Agnet model-—
overhead costs); V. 164, pp. 15,417-15,420 (double-costing alfalfa cutting). He
had never read or even heard of Bureau of Reclamation procedures for
evaluating projects (Tr.V. 160, pp. 14,992~-14,997). As a result he used only
average yields over the past as the yield throughout the 100-year life of the
project, rather than using the best yields obtained today, even In experimental

plots, as suggested by Bureau procedures, because of the steady increase in crop

production over the years (id.).

Mr. Dornbusch's work, on the other hand, combined not only thorough
familiarity with benefit-cost analysis but an understanding of the necessity of
finding out what the farmers are actually producing. Mr, Dornbusch thus
conducted extensive interviews with farmers in the area and also made use of
the interviews conducted by Mr. Craig Sommers, a State witness. Both sets of

interviews, not just those done by Mr. Dornbusch, contradicted the conservative

assumptions used by Dr. Jacobs (Tr.V. 160, pp. 14,921-14,937).
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The State further argues (Finding 18-26, Vol. V, pp. 786-789) that because
Mr. Dornbusch relied on some of Mr, Agee's work on cropping patterns in the
Midvale area and Mr. Agee was a witness for the State, Mr. Dornbuseh's

testimony "stands repudiated.” To begin with, this is a non sequitur. It is true

that Mr. Agee reported the results of his interviews with farmers in the area

several years before the current economic studies began. Mr. Dornbuseh was
certainly free to use Agee's interviews, to add to those the more recent
ihterviews he did himself and that were done by Mr. Sommers, to do other

independent work to determine the price of the equipment, and come up with

his own feasibility analysis.

That Mr. Agee does not agree with part of Mr. Dornbusch's work does not
mean that the work "stands repudiated." Mr. Agee has no experience in
feasibility studies for irrigation projects and, like Dr. Jacobs, had never even
reviewed the Bureau of Reclamation manual on the topie. Tr.V. 164,

pp. 15,308-15,415. He had no experience with large corporate farms, id.,
p. 15,335,

Moreover, {f Mr. Agee's testimony repudiates anything, it is Dr. Jacobs’
testimony, His testimony repudiates Dr. Jacobs' 320-acre farm size as an
optimal size, Dr, Jacobs' equipment costs as considerably too high, and
Dr. Jacobs' estimate of the number of hours that the machinery could be used

as far too low. Mr. Agee pointed out that Dr. Jacobs had double-costed a major

cost item, namely, alfalfa cutt!ngs.-l—z-/ Tribes' Finding 89,

12/ The State at Finding 18-32, Vol. V, p. 809, refers to the United States

production costs for alfalfa belng "an astounding 43 percent lower than
the corresponding production costs presented by Wyoming." It should be
borne in mind that Wyoming double-costed its cutting costs for alfalfa,
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3. The proper discount rate for economic analysis in this case is
2-1/2 percent, not the 4 to 7-1/8 percent range suggested by the State.
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The State asks the Master to enter findings of fact on discount rates

to the effect that any acreage showing a positive benefit-cost ratio at a
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7-1/8 percent discount rate is practicably irrigable, and that acreage showing a

positive benefit-cost ratio at a 4 percent discount rate may or may not be
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practicably irrigable, depending upon what the Master decides. See
Findings 15-16 through 15-23, Vol. V, pp. 642-662. The State admits that the

7-1/8 percent upper limit is based on the discount rate formerly provided in the
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Water Resources Council guidelines (id., p. 642). As the Master knows, those
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guidelines have been repudiated (Tribes' Ex. 24, pp. A.24-A.25) and abolished
(Fed. Reg., Vol. 46, p. 45, 368, Sept. 11, 1981). None of the witnesses testifying
on disecount rate has supported 7-1/8 percent as the appropriate discount rate.
And there is no legitimate argument that it reflects the likely real rate of
return on money over the period of the projeet. The most persuasive evidence
on this is clearly that of Dr, Goldfeld, which showed that the real rates of

return on money have been and can be predicted to remain in the area of

2-1/2 percent.

The 7-1/8 percent figure formerly used by the WRC and erroneously
incorporated by the United States in the recent addition of land in Arizona v.
California was simply an incorrect figure, the result of which is to cut off the
feasibility of water projects and which is almost three times the disecount rates
used when the government approved the bulk of the water projects in the West.
Tribes' Ex. 24, p. A.25. It thus would be grossly unfair to the Indians to use the
7-1/8 percent discount rate as any part of the test for practicably irrigable

acreage. Indeed, the 4 percent discount rate used by the United States'




economist, and admitted to be at least one appropriate rate by the State's
economist, is itself practically twice as high as it should be. Thus, in any other
considerations of economics, the Master must bear in mind that if a 2-1/2 per-
cent discount rate were used as it should be, all the benefit-cost analysis

figures would rise significantly and the feasibility of these projects would be

that much clearer. There thus is a considerable margin of error that the Master

should apply in favor of the Tribes because a 4 percent rather than a

2-1/2 percent discount rate has been used.

C. The Basic Assumptions from which the Economic Analysis Was Done by

Both the State and the United States Are Extremely Conservative,

The Master may wish to note that both the State and the United States
used economic analysis requiring the project to pay for itself solely from the
direct proceeds of the sale of crops excludling all secondary benefits., Further,
both parties used a cropping pattern that was virtually identical (see State's
Finding 18-27, Vol. V, pp. 790-792). This cropping pattern, which the Tribes
have accepted as well, uses only crops that are currently grown on the
Reservation. It is not at all unusual in seeking to justify future projects to show
the feasibility of the projeet by use of high-price crops. Two of the most
famous are Christmas trees and berries, Here, by contrast, the assumptions
stick closely to current practices, thus making all the economic analysis
conservative in that respect. 1f, for instance, in the future the market for
sugar beets should increase or a mill should be brought closer to the Reserva-
tion, it is quite possible that sugar beets would again be grown on the
Reservation. If that were so, depending upon the market for sugar beets, the
income from farm production would go up dramatically. We bring this out

simply to point out that the evidence on economies from the United States and




from the Tribes has been solid and conservative—not experimental or fanciful—

and should be accepted for what it is: a showing that the proposed future

projects are feasible and that the land involved in them is clearly practicably

irrigable acreage.

vil.

THE STATE'S PROPOSED FINDINGS AND CONCLUSIONS
ON HISTORIC LANDS SHOULD BE REJECTED.

A. The State Would Deny Water to Unadjudicated Lands Which are Currently
Irrigated.

Mr. Billstein testified for the United States that 34,427 acres of unadjudi-
cated trust land are currently in use (Tribes' Findings 99-110, pp. 43-49). The
State argues that none of this currently irrigated land should be awarded a
water right because the United States did not perform arability tests, design
irrigation systems, and perform economic cost-benefit analysis for each tract
(State's Findings 24-5, 24-7, 24-12, Vol. VI, pp. 960, 968-970, 983-986). This
argument Is completely fallacious. There can be no better proof that land is

entitled to a water right than a showing that it is being successfully irrigated,.

For lands not currently in irrigation, the proof of irrigability involves
some estimation of how the lands will perform in the future. For lands already
in irrigation, no such prediction Is needed., As to these in-use lands, there can
be no question of whether they can be irrigated. The proof is in the field--
Indians are now farming these lands., To cut off water for these lands would

eviscerate the Winters doctrine. Winters, itself, involved protection of existing

Indtan use of water, as well as future needs, Moreover, if these Indian lands are
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to be cut off on this basis, all non-Indian lands currently in irrigation must also

be cut off unless full soils, engineering and economic studies are completed.

The State argues that the in-use acreage determined by Mr. Billstein must
be reduced by some 6,549 acres to account for "obstacles to arability"
(Finding 24-16, Vol. VI, p. 993). The record does not support the State's
argument. Mr. Billstein testified that his team did eliminate "any significant
obstacle”~ such as roads, farmsteads and the like—they observed in the field
(Tr.V. 28, p. 2,585). The "obstacles to arability" the State alleges are merely

licht markings on aerial photographs, or nonred marks on color infrared

photographs. As Mr, Billstein stated:

[ would never make a conclusion by looking at a pictorial photograph.
That only gives you a first impression of what an area might look like. We
got into all the other possible ramifications of why an area might have a
lighter texture than another. We were talking about the part that if it
could be)plowed, the field was plowed, that would show white." (Tr.V. 29,
D. 2,630,

Only Mr. Billstein and his team were in the field to verify actual obstacles to

irrigation—the State relied totally on aerial photographs.

The State argues that 3,579.9 acres of unadjudicated, in-use land must be
deleted as nonarable or because of "admissions"” made by United States experts
(Finding 24~-18, Vol. VI, p. 1,001). This is based on Mr. Sommers' testimony. No
field work was done by Mr. Sommers on these lands. Nor did the State's
witnesses even consider whether these lands were in fact being successfully
irrigated (Tr.V. 137, p. 12,668), Since many Reservation lands are successfully
irrigated, although they do not meet rigorous arability standards, the State's
argument must be rejected (Tr.V. 151, pp. 13,130-13,136, 13,729-13,730; Tribes'
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Findingl 116, pp. 48-49). The proper conclusion to be drawn is that the land
classification standards used by HKM were too conservative, since some areas

ndw successfuliy being irrigated do not meet the standards.

As it must, the State places primary reliance on the work of Mr. Sostrum
concerning the unadjudicated, in-use lands. Mr. Sostrum's conclusions were not
‘based on a comprehensive examination of lands to determine whether they were
in use. The State portrays Mr. Sostrum's work as a three-step analysis—a color
infrared study, a first black-and-white aerial study, and a final black-and-white
study. These three studies were not part of a cohesive study, as the first two
components were intentionally disregarded by Mr. Sostrum in reaching his final
conelusions (Te.V. 141, pp. 12,960-61). Those two studies—performed personally

by Mr. Sostrum—showed more acreage in use than finally was testified to by

Mr. Sostrum.

The State suggests that a major reason why Mr. Sostrum's findings are
persuasive is that "Mr. Sostrum performed virtually all of the State's analysis
personally,” (Finding 24-21, Vol. VI, p. 1,015.) This is erroneous. The two
disposed-of studies were Mr, Sostrum's work product. But the final study on
which Mr. Sostrum's conclusions were based was a review of aerial photographs
performed by five other persons—not identified by Mr. Sostrum. Mr. Sostrum
reviewed the work and largely disagreed with their findings (Tr.V. 141,
pD. 12,954.) Yet, despite this, and despite the massive evidence of irrigation
found in color infrared photographs, Mr. Sostrum's own earlier work and

handheld photographs, based on his reviewers' photo interpretation Mr, Sostrum

cut massive acreage of lands found to be in use by HKM.
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The State argues that "the United States merely viewed the land and the

aerial photographs" (Finding 24-21, Vol. VI, p. 1,014). The State, of course,
merely viewed the aerial photographs and did not view the land. The State's
witnesses did not even attempt to determine the extent of irrigation in the
field, although even Mr. Sostrum admitted that in determining irrigation use,
field work Is indispehsable (Tr.V. 137, p. 12,598). The choice is between
Mr. Billstein's team, which comprehensively studied all existing information
concerning existing ircigation and visited each tract in the field, and

Mr. Sostrum's team, which relied on a single set of aerial photographs, not

backed up by field work.

B. The State's Proposed Findings on Adjudicated Lands Should Be Rejected.

The Tribes, in Findings 168-173, pp. 69-70, claim lands with state-
adjudicated rights as practicably irrigable. Such lands have had irrigation works
constructed and water beneficially applied. Despite the existence of State
procedures to cut off the holder of a State water right for nonuse or to limit

the right to the extent of actual use, these lands have not been so challenged.

The valid State certificate is an admission of these facts. These facts are the,

basis of the presumption recognized by the Master—that a State certificate is
prima-facie evidence of irrigability. The State does not-—and cannot—deny the

facts on which the ruling and the presumption were properly based.

Mr. Sommers testified for the State that certain adjudicated lands were
not arable. He relied on no field work for this conclusion. Although the record
is unclear (Tr.V. 122, pp. 11,015-11,020), the State now claims Mr, Sommers
eliminated as nonarable thousands of acres based primarily on HKM's typing of

whether lands were currently receiving water, State's Finding 26-12, Vol, VI,
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pp. 1,072-1,073. Of course, lands can be arable, although not currently
receiving water. Mr. Sommers deleted, for example, over 2,000 acres of idle,
Type VI lands, (id. pp. 1,072-1,073)—even though Mr. Sommers himself testified
that "the majority of the Type VIIs are arable.” (Tr.V.122, p. 11,020.) Other
lands were deleted simply because acreage totals of a certain category of lands
were small, or because lands were not typed by HKM for existing use. No
problem at all was shown with these lands, and there is no basis for deleting
them. Only the lands which survived Mr., Sommers' cuts were examined by the
State for evidence of irrigation. Mr. Sostrum presented this testimony for the
State. His testimony was based on examining aerial photographs——not field

visits—and is subject to all the deficiencies described above concerning

unadjudicated in-use lands.

The State's testimony on adjudicated lands is not credible and does not

rebut the presumption of irrigability.

C. The State's Proposed Findings on Historic Diversion Requirements Should

Be Rejected.

The State proposes (e.g., State's Finding 24-10, Vol. VI, p. 975-978), that
the water requirements for historie lands should be slashed from the diversion
requirements presented by witnesses for the United States. The State's
proposed diversion requirements for historic lands would not provide enough

water to make Reservation lands productive, Farmer after farmer so testified

in Worland (see Tribes' Finding 139, pp. 56-57). Even Mr. Bishop--one of the

State's witnesses on diversion requirements—testified that his reduced historic

diversion requirements "may reflect an inadequate amount of water" for each

individual tract (Tr.V. 149, p. 13,761).
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The d[miﬁished diversion requirements presented by the State find no

substantive support in the record. They were first presented by Mr. Sostrum.
The Master properly ruled that Mr. Sostrum was not qualified to render an
expert opinion in this field because he completely lacked relevant experience.

Then these same diversion requirements were adopted by Mr. Bishop.

The State suggests that certain of their cuts in diversion requirements are
supported by testimony of United States or tribal experts (State's Find-
ing 24-10, Vol, VI, pp. 976-977). This is not so. Mr. Bishop testified, for
example, that Type IV and VI lands should receive a water right of 30 percent of
full net irrigation requirement and Type V lands should receive zero., The State
argues that Mr. Toedter's testimony supports these cuts, But Mr. Toedter was
performing a depletion study, not determining diversion requirements.
Mr. Bishop's reason for diminishing net irrigation requirements for Type IV and
Type VI lands was his unverified assumption that only 30 percent of these lands

were Irrigated in a single year. This assumption made no sense at all, because

Mr, Sostrum identified all of these lands as being in use in a single year.

The only rationale suggested by the State for cutting off all water in mid-
July in water-short streams is Mf. Bishop's "lengthy experience,"” But this cut
was specifically identified by Mr. Sostrum as being his idea (Tr.V. 140,
p. 12,892). Moreover, Mr. Bishop conceded that such an arbitrary cutoff would

not apply to a person with a State water right in a water-short area (Tr.V. 149,

PP. 13,744- 13,745)-

The State argues a 50 percent efficiency can be achieved on historic

lands. (State's Finding 24-10, Vol. VY, pp. 976-977.) No such examples in the
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Basin are cited. The State's attempted reliance on the testimony of

Mr. Billstein for the United States and Mr. Bliesner for the Tribes is misplaced.

Both Mr. Billstein and Mr. Bliesner testified on water availability. Mr. Billstein

stated that where adequate water supply is generally available, irrigation
efficiencies can be improved on a short-term basis to cope with temporary

shortages. Even on a short-term basis, this could cause reduced productivity:

That [the reduced water available in drought conditions] causes some
people to make some decisions. Sometimes they decide that they're not
going to plant their full erop. They may go with a different crop type,
like small grains where they feel they can get an early season supply and
harvest it out by the time they get a late season shortage. They will get
into a situation where they will accept partial service on pasture and
apply a vast majority after the water duty to their cash ecrops.

(Tr.V. 82, p. 7,281)

This testimony, which was paralleled by Mr. Bliesner, does not provide any
reason for cutting diversion requirements. The testimony simply points out that
when water supply is short, farmers cut back water use. But the measure of the
Tribes' right must be intact, and reasonable efficiencies which can be met by
existing irrigators over the long run must be provided. Since no one else in the
Basgin now achieves the 50 percent advocated by the State, the Tribes' water
right to serve historic lands must not be subject to such an unrealistic

limitation.

vii.,

THE MASTER SHOULD ADOPT THE TRIBES' PROPOSED FINDINGS
ON INDIAN-OWNED FEE LANDS.

The State claims the Tribes have weailed to introduce any evidence as to

the current ownership of lands they deem to be Indian-owned fee lands"
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(Finding 28-12, Vol. VI, p. 1,644). The State cites the testimony of Mae
Eckman as belng insufficient in this regard (id.). The State Is confused.
Ms. Eckman testified for the United States on ownership of trust lands. Elsie
Kolstad testified for the Tribes on the ownership of Indian-owned fee lands
(Tr.V. 90, p. 8,007-8,030). Mrs. Kolstad relied on certified copies of Fremont
and Hot Springs County tax records (Tribes' Ex. 4) and certified deeds and plats,
(Tribes' Ex. 5) all introduced in evidence to determine ownership. Mrs. Kolstad,
who was qualified as a title expert based on more than 20 years' experience in
BIA title work, including work with respect to the Wind River Indian Reserva-
tion, testified that these county title records are the kinds of documents
properly relied on in determining who owns fee land on the Reservation
(Tr.V. 90, pp. 8,015-8,016). The State, while claiming the insufficiency of these
official county records, did not object to their admission into evidence
(Tr.V. 90, p. 8,028) and did not present any evidence seeking to refute the title
information testified to by Mrs. Kolstad. The State's claim is simply another
unsupported attempt to impose an unwarranted super burden of proof on the
Tribes. The uncontradicted title information testified -to by Mrs. Kolstad,
reflected in Tribes' Finding 200, pp. 82-83, should be adopted by the Master.

Mr. Keith Higginson testified for the Tribes on the lands found by
Mrs. Kolstad to be Indian-owned fee lands—identifying practicably irrigable
lands currently in irrigation (6,432 acres) and practicably irrigable lands not
currently in irrigation (3,943 acres), and determining diversion requirements for
these lands (46,724 acre-feet per year) (see Tribes' Findings 201-212, pp. 81-88;
Tribes' Exs, 8 and 9). While Mr. Higginson was by far the best qualified witness

to testify on the Indian-owned fee lands, and while his examination of those
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lands was far more complete than any other witness, the State criticizes both

Mr. Higginsdﬁ's expertise and his methods.

The State concedes that Mr. Higginson "has many years' expérlence in
water resouree'engmee_rlng and is probably well-qualified to testify in his area
of expertise.” (State's Finding 25-1, le. VI, p. 1018.) The State contends,
however, that Mr. Higginson lacks sufficient expertise in soils and aerial
photography intérpretatlon to render valid opinions on irrigable and irrigated
lands. The State is wrong. Mr. Higginson served as Commissioner of the United
States Bureau of Reclamation from 1977 to 1981, He was Director of the Idaho
State Water Agency for twelve years and Chief of the Water Rights Branch of
the Utah State Engineer's Office for eight years. In these positions he had
extensive experience with irrigated lands, soils, aerial photography, diversion
requirements, icrigation efficiencies and water availability. Mr. Higginson also
ser#ed as Master for a water rights adjudication in Idaho concerned largely with
determining existing water use. (Tribes' Finding I201; Tr.V. 91, pp. 8,044-8,049.)
His 25 years of relevant experience far surpasses that of the State witnesses
testifying on fee lands ~-Mr, Sostrum, who had no relevant experience at all, and
Mr. Sommers, whose range of experience was far more limited than
Mr. Higginson's, Basically, the State's argument Is that Mr. Higginson was too
successful in the water resources field—that because he became a high-level
official, rather than remaining a field hand, his opinions are invalid. This

argument must be rejected. Mr. Higginson is eminently well qualified in the

areas of his testimony.

with respect to Indian-owned fee lands currently in irrigation, the State

oriticized Mr. Higginson for "only" visiting in the field 116 of the 120 Indian-

iy aape | W kgl

. [ L. ou ke oyt e g,

- T w, . - an L] . '_‘.-\-” -u_'.' + o=
Tl A o e T v R e N

L RIS PN vk
b

. . - el
- i i e .
. T W IF T : .._-;r-“}.'-g,;' b e 0 +-r:-4;- oy >
A R R R T TR
" .- -y . . - - - b --'h .- - .. ) T L]
. - " . - . . . .- . - 1, T -'

.h'!d'

= L um., ._..\.'._\_." ‘b L

. .
= P S
i TS -

-

-
. -

. .

- L e LS . i

. A 0o . -
. - . e b = [

3 . i -
! B L i T - 4 - .
: . . a e h e FATT . .
N r
- . T ..n.,.-.-nh N, g N . - .. T .. - - — A . . - o [
*‘Ej“-"t‘“ -.*‘Ei1ll-$_-.l o il . o . . . o . - L a L . e
r . I,' . ] . R . - . - o, oo L T T oa - *
. el , - e e ™ . L L B e P P
. A LT - e N ST e, A
L - . Bt L] PR L, "o - .- " » — a . T L Y 1 - 1
~ . . - L - . . L [ [ 3] -
. " . - I L - ~— r -t [ L
" ] T G - F ' s " LI . o hic Y .y .
- . r - . . - =g EEES . - - - 4 - . LU
I . . a e - . Lt LT . a
Al o . P U - - . - . - - o o
1 - . " . - - - - - " .
- . 14 P N i - . - . . patr L . “h R .
- M . e L . - et e ar” . P T - . PO - . .
- - - - . - .. - - - L) - . - .t - . " " L .t
PR - . oo ' N i F . oa Y - . L e e . . " e r B
. .

L™ .I..?

LT
. -
FIT IR = m
- - =d. ITRARS -
-r;i-.f L e R L T
bl : - .
W v - = P L

-'r__-\.-l--'-_ Bk
- :
A R
e el Ft

AT RV -"'ii S
- Lo T SO LY
W TR et agr T
. T e L TN
ety - i




owned fee land tracts (State's Finding 25-7, Vol. Vi, p. 1,032). This is hardly a
condemnation of Mr. Higginson's work—he visited in the field each and every
tract .he tdentified as being in irrigation (Tribes' Finding 203, p. 84).
Mr. Sostrum,. the State's primary witness on currently-in-use, Indian-owned fee
lands, relied on no field work in making his determination of actual use (Tribes'

Finding 204, p. 84).

The State incorrectly suggests that Mr. Higginson's analysis of Indian-
owned fee lands currently in irrigation was deficient because he took no soils
samples (Findings 25-1, 25-7, Vol. VI, pp. 1,017, 1,032). These were lands seen
in the fleld to be currently receiving water for beneficial use. As discussed
above (see p. 49, supra), Indian lands currently in use are entitled to a reserved

water right.

The State suggests that 180 acres of this in-use land must be eliminated
as Class 6 and another 112 as subirrigated (Finding 25-2, Vol. VI, p. 1,020). This
suggestion must be rejected. There was no showing by the State to contradict
the fact that these lands were under actual irrigation and that beneficial use
was being made. If these Indian lands are to be deleted, then thousands of acres
of non-Indian land now irrigated in the Basin, which are also Class 6 or

subirrigated, must also be deprived of water and beneficial use {see Tribes'

Finding 116, pp. 48-49).

with respect to Indian-owned fee lands not currently under irrigation, the
State levels two basic attacks on Mr. Higginson's work. First, the State
oriticizes Mr. Higginson's reliance on published soils data of official government

agencies, suggesting that certain sources lack sufficient data to make arability
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determinations (Finding 21-1, Vol, VI, p. 891). However, Mr. Higginson testified
that these sources— the Bureau of Reclamation, Soils Conservation Service and
BIA—were indeed the kinds of sources he had previously relied upon throughout
his career in evaluating the character of land and its ability to promote
irrigation (Tr.V. 91, D. 8,063-8,064). Furthermore, the State's soils witness,
Mr. Sommers, "utilized the same information as Mr. Higginson" concerning soils
(State's Finding 21-2, Vol. VI, p. 893). Mr. Sommers had no trouble finding
enough information in these same published sources to make his conclusion that
certain lands were nonarable, yet he felt they could not be used by
Mr. Higginson to find arability. Given Mr. Higginson's wealth of experience, his

findings of arability were by far the most persuasive evidence presented to the

Master on this point.

Second, the State argues that Mr. Higginson's findings of irrigability were
deficient because he did not do a specific engineering design or a formal
benefit-cost analysis for these tracts. But these were lands which were clearly

economically feasible to irrigate. As Mr. Higginson testified:

[I] n connection with the lands that I looked at in connection with this
study, for the most part those lands are adjacent to, within the confines
of existing canals and ditches serving already irrigated land. And 1 felt it
unnecessary to make an extensive economic analysis to determine
whether water could be brought to that land because it was simply, in

most cases, a matter of extending the diteh or a lateral in order to bring
water to the land. (Tr.V. 91, pp. 8,057-581,) 13/

The State presented no evidence even suggesting these tracts could not

economically be irrigated. Basically, the State is seeking to require the Tribes

13/ Ag to those few Indian-owned fee tracts which could not be served by
existing facilities, Mr. Higginson requested and received a more formal
economic analysis from the Tribes' economists (Tr.V. 92, p. 8,198-8,200).




to perform a for.mal economic analysis for these lands, which the uncontra-
dicted testlmonjr of Mr. Higginson indicates Is totally unnecessary. Such make-
work was not required in Arizona v. California—where the economic analysis in
the initial trial was simply a matter of noneconomist experts locating the
"obviously economice" lands. Special Master's Report, Arizona v. California

(Tuttle, Special Master, Feb. 22, 1982), pp. 96-97. The record here firmly

supports Mr. Higginson's conclusions.

X,

THE STATE'S PROPOSED FINDINGS AND CONCLUSIONS ON
NONAGRICULTURAL CLAIMS SHOULD BE REJECTED.

A. Mineral Development

The State asks the Master to find that there is no factual basis for a
reserved right for future mineral development on the Wind River Reservation.
Findings 46-1 through 46-6, Vol. VII, pp. 1,493-1,509. The heart of the State's
argument is that (1) evidence is lacking for a recurring annual water require-
ment in perpetuity, (2) no evidence exists for the connection of mineral
development to Indian trust land, and (3) economic feasibility of the proposed
mineral development was not adequately shown. Like so many of the State's
arguments, this one ignores the extensive evidence presented on mineral
development and calls for an unachievable level of detail from the United

States to support the mineral claim. See Tribes' Findings 224-265, pp. 92-105,

There are no absolute answers as to precisely which Reservation mineral
reserves will be developed in the future, how mineral technology will evolve, or
what markets for mineral resources will look like. What is well known is that

the vast mineral wealth of the Reservation was recognized by the United States
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and Tribe at the time of the 1868 Treaty. Mlineral resources have been

developed for over half a ecentury into a vital part of the Tribes' Reservation

This development will eontinue to promote Tribal self-sufficiency in

economy.
for mineral development increase

-the future. AsS opportunities and change,

sufficient water must be available to serve those tribal needs.

James Merchant, applied his

The United States' expert economist,
o the available information on mi

neral reserves

_considerable ,analytldal skills €

s to arrive at his quite reasonable, if conservas

and general economic coﬁdltion
pment and associated water re

tive, projections on this develo
n minerals on the

developed his oplnions in a systematic way about all know

1f his information turns out to show fewer
the Tribes' claim for water

Reservation. reserves or more

the future actually holds,

understated demands than
whether one is speaking of peak

for mineral development would be too low,

nual requirements. With unknow
ssible to undertake more

demand or récurrlng an n and unknowable future

technology, marketing and demand, it would be impo

each of the now-Known

detailed, long-term, economic feasibility studies of

probable developments.

Certainly the State's expert, Gary Watts, could testify with no greater

certainty than Mr. vierchant. Mr. Watts had developed no other independent

information of substance. Furthermore, he lacked important knowledge. For

s about the occurrence of recent oil

example, he could not answer basic question

he practice of mineral leasing there

and gas discoveries on the Reservation or t

(Tribes' Finding 230, P 94).
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oresented by the United States and the Tribes that the projected mineral

-development would occur on Indian trust land. Compare U.S. Exs, C-22 through

[
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C-29, C-33 and C~33-B with Tribes' Ex. M-1.

As for the present sulphuric acid plant on the Reservation, the main point
is that regardless of the plant's physical location, it can use natural gas
produced from tribal leases for its production, a fact which could not be denied
by the State's expert (see U.S. Finding 539, p. 184). Aslong as a tribal mineral
resource, such as natural gas, is being developed, reserved water must be

available to aid in its development.

B. Livestock

The State, in its proposed findings of fact on livestock operations

(Findings 13-1 through 13-10, Vol. IV, pp. 544-568), emphasizes the differences

and Dr. Carver, for the State, and argues that the Master should adopt the
State's conclusions. In reality, however, there is little difference in the
approach used and conclusions reached by the opposing witnesses. See Tribes'
Findings 213-223, pp. 89-91. In view of the fact that Messrs. Merchant and
Harbour based their conclusions on more intimate knowledge of livestock

operations on the Reservation itself, the Master should adopt the findings of the

federal witnesses.

The witnesses for both the United States and the State agreed that
livestock operations on the Reservation could be expanded, and consumptive

water needs would Increase commensurately with that expansion. The Stale

66

m between the testimony of Messrs. Merchant and Harbour, for the United States,
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argues that the Master should adopt Dr. Carver's conclusions that these

~operations can be expanded only 25 percent, rather than the 50 percent

p'rojected by Mr. Merchant. However, as both the Tribes and the United States

have"poi'nted_out in their proposed findings of fact, Dr. Carver's economic
ana_lyéls of expanded livestock operations was extremely conservative and the
Master should reject his approach in favor of Mr. Merchant's analysis.
Dr. Carver used an unnecessarily high discount rate (7-1/8 percent), and he
assumed that current tribal policies with respect to herd size and ecrosg-
breed[ng necessarily will remain in effect for future livestock operations. Even

if current tribal policies were to continue, that would not provide justification

for limiting the measure of the Tribes' water rights.

The maximal future water consumption needs for livestock operations
were projected by Mr. Merchant to be 2,738 acre-feet per year and by
Dr. Carver to be 1,000 acre-feet per year. The State criticizes Mr. Merchant's
analysis, claiming that, as for present-need requirements, Mr. Merchant has
overestimated the size and evaporation rate for each stock pond, as well as the
number of additional stock ponds required to meet future needs.
Mr. Merchant's testimony, however, was based on reliable information furnished
by the Wind River Reservation BIA range operations officer and on official
publications of the United States and the State of Wyoming, Dr. Carver, who
assumed fewer stock ponds and a lower evaporation rate, based his information
on his work on other reservations, written materials unverified by Reservation
officials, and on studies limited to specific areas of the Reservation. The

Master therefore should adopt Mr. Merchant's conclusions as being more

accurate for this Reservation,
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C. Fisheries

The State takes no issue with the Tribes' evidence presented through
Dr. Omer Stewart that fishing has always been an important element of
Shoshone culture and economy both before and after the Treaty of July 3, 1868.
Given this uncontradicted evidence, the Master should find the Tribes have a
reserved water right to protect fisheries. See Tribes' Findings 272-283,
pp. 109-112, The only evidence indicating the instream flows needed to
preserve fish habitat was presented by Mr. Vogel for the United States,
Mr. Vogel's testimony was hased on thorough familiarity with Reservation

streams, was well supported, and should be adopted by the Master.

The State's criticism of the government's case for instream flows to
maintain fisheries centers on the testimony of Mr. Vogel, for the United States,

and Mr. Sinning, for Wyoming.

Mr. Vogel's experience, care and thoroughness in approaching his work and
in testifying lzo his conclusions about the sufficiency of stream flow for
fisheries is ample and convineing. The attempt to discredit his work and
experience fails by virtue of the misstatements about his testimony that the

State makes in its Findings 45-4 and 45-5, Vol. ViII, pp. 1,484-1,480, which are

pointed out in the United States' Objections thereto, and by Mr. Sinning's

cursory helicopter examination of the streams in question. See Trlbe\é'

Findings 281-283, pp. 111-112,

D. Aestheties and Wildlife

The State misstates the evidence on aesthetics and wildlife water

requirements (State's Findings 44-3 through 44-7, Vol. VIIl, pp. 1,464-1,477).
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Contrary to the State's' assertiﬁn, the United States did present expert

testimony through Richard Harbour, BIA Land Operations Officer at the Wind
River Agency, on water needed to maintain wildlife population (Tribes'
Finding 2886, p. 114). He testified that it would take 100 percent of the water in
the aesthetic areas he had designated to maintain the wildlife there (id.). In
addition, Steve Martin, one of the State's own experts, testified that 30 to 60
percent of the water in aesthetic areas would be required to maintain wildlife

populations in a "good" to taxcellent” state {(Tribes' Finding 290, p. 115).

1t is also evident from the testimony that Mr. Harbour's credentials and
experience on the Reservation constitute a more credible foundation than those
of Messrs. Kelith and Martin. Mr. Harbour has lived and worked on the Wind
River Reservation for seven years and was admitted as an expert in natural
resources management and planning (Tribes’ Finding 284, p. 113). His experi-
ence there, which has ineluded land use planning (id.), contrasts sharply with the
four limited trips to the Reservation by the State's aestheties expert, Mr. Tom
Keith, and its wildlife expert, Mr. Martin (Tribes' Findings 287-89, pP. 114-115).
Mr. Harbour's testimony incorporated his knowledge of what the Tribes consider
important aesthetic areas. Mr. Keith, for the State, relied on a model—Bureau
of Land Management: Visual Resource Management System—which seeks to
classify land by its aesthetic value. Between 70 and 80 percent of
Mr. Harbour's aesthetic areas were identified by Mr. Keith as having the highest
value under the BLM system. Mr. Keith also testified that if streamflows in
those areas were diminished, that could diminish the riparian communities of

those streams, thereby reducing their aesthetic quality. See Tribes'

Finding 289, p. 115.
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The Master should find that the United States' expert presented the most
persuasive evidence on the existence and water needs of the aesthetic areas,

and that the Tribes have the right to use all the water in those areas to

maintain their beauty and wildlife if they so choose.

X,

THE STATE'S PROPOSED FINDINGS AND CONCLUSIONS ON
WATER AVAILABILITY SHOULD BE REJECTED.

The State's Findings 27-1 through 27-14 (Vol. VIII, pp. 1,082~1,130) seek
to exalt the computer model prepared by Leonard Rice and Gordon Fassett to
an "integrated river systems operation study model," while attacking the

systems operation study prepared by Mr. Billstein,

As noted in the Tribes' Findings 298-328, pp. 118-31, the evidence amply
demonstrates that the Billstein study, along with the testimony presented by
Messrs, Bliesner and Higginson for the Tribes' additional claims, may be relied

upon with certainty, while the Fassett model is totally unreliable (Tribes'

Finding 328-A-K, pp. 129-131; see also United States' Objections to Wyoming's
Finding 27~11).

The Billstein study of the availability of water for all United States
claims for the Tribes, assuming a tribal priority date of 1868, was based upon
the depletion study and the natural flow analysis done by Messrs. Toedter and
Keene, the results of which were accepted by the State experts (Tribes'
Finding 304, p. 120). To the extent the State, in its findings, now seeks to

attack the Billstein systems operation study on various technieal grounds, the
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Tribes adopt the response of the United States in its Objections to Wyoming's
Finding 27-8.

The State attﬁcka Mr. Billste!n's conclusions as demonstrating that there
are conflicts among the tribal claims. The truth of the matter is that
Mr. Billstein demons'tra'ted that if all the tribal water claims were recognized
and projects were built; the only conflicts among tribal irrigation claims would
be some small shortages in some months of the driest years, shortages which
could be cured with minor management techniques (Tribes' Findings 308-315,

pp. 121~124). It must be remembered that Mr. Billstein's study related to
' maximal water demand, which assumed that all United States claims resulted in

construction of projects and were exercised at once,

Similarly, the more-than-adequate credentials of Messrs. Bliesner and
Higginson fully support their conclusions that the additional tribal claims for
Indian-owned fee lands, Big Horn Flats Extension, and Stagner Ridge would also
create no unmanageable shortages and in certain instances will actually
contribute to additional flow (Tribes' Findings 317-23, pp.125-28). This

testimony also concerned a maximal demand, including the tribal as well as

United States claims.

As previously stated in the Tribes' findings, assuming all rights are

simultaneously and fully exercised, there could be some shortage that will
require a choice between maintaining fisheries' flows at optimal levels and
diversion requirements for other uses. If and when such a shortage occurs, it

would clearly be a matter of tribal choice to select to exercise one part of its

reserved right rather than another,
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