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-~ WYOMING

IN THE”DISTRICT”COURT-OF THE
FIFTH JUDICIAL DISTRICT
STATE OF WYOMING

‘YN RE: THE GENERAL ADJUDICATION )
. OF ALL RIGHTS TO USE WATER IN )
‘myE BIG HORN RIVER SYSTEM AND ) CIVIL NO. 4993
)

'ALL OTHER SOURCES, STATE OF

' VOLUME 7

APPENDIX B .

( PART 2)

-+ This part 2 of Appendix B responds to the Tribes"
proposed Findings of Fact 98 through 161. Each Proposed
- Finding to which Wyoming responds 1is reproduced verbatim
on a single page with Wyoming's response thereto on the
page or pages immediately following.

N.B. Wyoming
proposed by the mribes but the lack of a response to a

finding should not be construed as an admission of the
. relevance or accuracy of such finding.




TribesthPronoséd'Findinc of Fact:

Tnaddedicacad

on unadjudicated

a civil engineer special
studfes,'earned both a Bachelors and a Masters degr
=ngin earing., He had ten years of work experiencs
s::é? of water rescurces (Tr, V. 18, op. 1894-96).
hig testimony, Mz, Billstein demonstrated expertise in the

analysis of current irrigation. He also exhibited xnowledge of

the {rrigation systems and nat=erns of water use on the Wind
River Indian Reservation (e2.c., Tr. V. 33, pB. 2874=78).

ghat Mr, Billstein is a well-cual ined watar resgurce
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Wyoming's Response:

-99. ﬂThé ﬁnadjudicated in-use lands study involved

. se_#eral other 'people at HKM,' ‘none of whom testified 1in
suppbrt of the United. States! claim. Messrs. Waples,

_Sa_unders and Johnston-perfotmed the majority of the study

and made numefous'interpretations in the field. Tr. 1899,

1928 (Billsteinj. Mr. Waples did testify concerning Type

VII and Type VIII lands but not unadjudicated 1in-use

lands., Tr. 3285 et seqg., 3698 (Waples). Neither Mr.

-Saunders nor Mr. Johnston ever testified before the Master

' and were never Qualified as experts. Mr. Billstein
actually spent only three days in the field reviewing the
claimed lands, primarily from a helicopter. Tr. 1986,
2125 (Billstein). |
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| e———

100 The meet important element tc ccnsider regardlng

the unedjudicated in-uee | study is that the . analysie is
based cn thcse lands alleged to be actually "receiving

f water *in-lgao. This must be kept in mind when reviewing

the HRM study since it is the touchstone of both the

.j'United States' and state of Wyoming's analyses. Mr.

Billstein etated unequivccally that-his conclusions only

concern 1ands in-use in 1980. Tr 2047 (Billstein)
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Response to Tribes! Proposed Finding of Fact 102.
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" white photographs, in a scale of 1" = 1,000' (U.S. 2xs. C-38

through C-136; C-138, 2. 3).




Wyoming's Response:

102, The 'Court must not be misled by the subtle

inferences of Tribes' Proposed Finding of Fact 102. While
it is' true that the 1979-1980 aerial photography covered
the entire area of claimed unadjudicated in-use 1lands,
this photography was only wused to review those
unadjudicated in-use lands lying outside the FIPs.

Additionally, Mr. Billstein's *conclusions that
lands are in-use purport to relate only to the 1980
seastm.. Tr. 2047 (Billstein). Yet the photography used
to identify irrigation in 1980 includes aerial photography
flown on October 3, 1979. Approximately 50% or 17,312
acres of the total land claimed to have received water in
1980 was identified from the 1979 photogréphy. U.S. Exhs.
WRIR C-56 through C-136.

Finally, the outdated nature of the Bureau of
Indian Affairs (BIA) and Soil Conservation Service (SCS)
materials relied on to determine which lands were in-use
in ;930 must be noted. The BIA study was based on 1954
data and the SCS study was based on data from 1954 through

1960. See Wyoming's Response to United States' Proposed

Findings of Fact 5 and 1l.




g

' study base was mappe

103, The historic lands stu

-

. , 2x. C=138, opP.

 aerial photographs (U.S. Ex. C-i3

B
8

g

i

- r

i
.
K

0




- it A i RA t.h'

r-:,w e, - Y,

1 :* ~-w v r‘g a» t?ﬂ'
1} i‘ﬂf“t SRR

"'I".:F'
1"| ""! '..E"'ﬂ!t# :'.‘Hp e - 2 IJ‘ =S be "

" f e
AN g TR T A ﬂ-ﬂ' Iy ﬂﬁi‘q:ﬁ’" Pf‘i"-,-‘*-.ii Ry "’”“*ﬂi" ‘}1.1* “"'rﬂi ':-"w‘b.ﬁf E*’t *%Pﬁ,f‘i"'f’{- 5

'Wyeming's Response:
Sy olid s Response

.103. HKM's extensive rellance on aerial photographs
_was misplaced primarily because the head of HKM's study,
IMr._ Billsteln, assumed the phetegraphs to be of a higher

'degfee Of accuracy than they were. HERM's heavy reliance

_en%-_less accurate photography renders their unadjudicated

in-use lands study and the resulting conclusions suspect.




Tribes'! Prorvosed Finding of Fact:

104. In analyzing the aerial vhotographs, BXM used a
l stereoscome, This davice gives a three-dimensional etffect ¢t
aerial shotographs, enabling the viewer to see, for examp
contourr of ditches., ™Mie steroscopne used also enlazged &t
three =imes, Under Mr, Billstein's directicn, the aerial 3!
graphs covering the historic study areas, outside of the Feceral
Irrigation Projects, were siereoscopically analyzed SV

saunders of 2XM, an experienced user of stereoscopes

9p. L907-12). The stereoscope was used to help iden
current and histcrical use, and the source 9f water Zor

eract (Tr., V. 33, sp, 2896-902). The use of the sterzoscope is

m ik B

13, o, 1913).

f
_1
J
1
!

g
H "a maior improvement over just pure wigtarial analysis" (Tz. V.

|




Wyoming's Response:

104. The evidence depicting the location and extent
of current use of unadjudicated lands, as claimed by the

united States, is not reliable. Its unreliability is due

to the use of outdated information within the FIP lands

and a guestionable stereoscopic analysis of those lands
outside the FIPsS.

mhe evidence of inaccurate photo-interpretation
from stereoscopic viewing and lack of ground truthing can
be seen on Wyo. Exh. WRIR HSO-~19 (hand-held photographs
mounted on foam board) where featuresS of varying heights
contrast sharply in elevation with the ground through
stereoscope. 1t is baffling that these features were
included within these tracts even after Mr. Billstein made
his field trip to visit each tract outside the FIPs. Tr.
1912, 1937, 2900-2902 (Billstein). Tract 22-9, shown 1in
the third hand-held photo in second row, has 13 acres of
brush cover that could not be presently irrigated or fit
the category of Type II land. In tract 13-5, shown in the
first and second photo in row 4, the entire 4 acres of
Type II land lie within the fenced highway right-of-way on
the north side of Hi-:y. u.S. 26. there are 2.2 acres with
paved parking, picnic shelters and toilet areas, all of

which would greatly contrast with the ground elevation.




In Tract 22-5, shown in the fifth photo in row 2, there
are areas of rocky ground and sage brush within Type IV
lands. Tract 22-27, shown in the fifth, sixth and seventh
hand-held photos in row 3, has a fenced roadway. housing
and brush included 1in the Type IV acres, Had a
stereoscopic analysis been made of the FIP lands, it would
have been apparent that Tracts 1-133 and 1-134 were dry.,
covered with sage brush, lie above the ditch and should
not have been classified as Type Vv land. Wyo. Exh. WRIR
HSO-17 (aerial photo "15" 179-23, first photo, first row).

Evidence shows that tracts which appear 1light
grey on the hydrographic photos are not necessarily just
recently harve§ted and thus irrigated in 1980 or 1979. An
example of a field which changes tone from a dark grey
- with a crop to a light grey upon harvesting is located on
photo "16" 379-108 in the NW1l/4 NE1/4 of Section 36, T2N,
R1E. This field does not compare to other light-toned or

light grey tracts nearby with no evidence of irrigation.

Tr. 13123 (Sostrom).

Additional evidence of land claimed to Dbe
irrigated in 1980 which in fact was not irrigated in 1980
is found in portions of Tracts 2-98 and 2-102 of photo
"17" 279-67. Tr. 13012-13029 (Sostrom). By first
comparing Tracts 2-98 and 2-102 to the example in photo

"W1g" 279-108 above, it is apparent that the light grey




areas are not as fine-textured or uniform in tone. This
would cause a photo interpreter to think there 1s a
dissimilarity and possibly not a harvested crop. The
light grey in the tracts 2-98 and 2-102 contains a mottled
pattern of darker greys which is similar to the mottling
on idle land tracts 2-10x of photo "15" 179-25, and 2-26x
and 2-27x of photo "1lg" 379-110 which could be patterns
from weeds and other vegetation common to
previously-irrigated 1land. Tr. 12995 (Sostrom}. A
further observation of tracts 2-98 and 2-102 can be made
on the right-hand (east) edge of overlap on photo "16"
379-112 which provides an image of the ground with light
reflecting from a different angle during the same day of
1980. This technique serves the same purpose as a second
photo to assist with interpretation. Tr. 1914
(Billstein). The color infrared photograph reveals dark
purple on these tracts which indicates a nonvigorous
growth of crops or weeds as compared to the brilliant red
of a well-irrigated, healthy crop. The c¢olor infrared

photo, dated 1974, when compared to the 1980 black : and

white photos for the adjacent tracts, shows irrigation use

is declining over time. The adjacent tracts show vivid

red on the color infrared photo but a dark grey on the

1980 photo. Tr. 13014, 13077, 13061 (Sostrom).
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_The'xconclusion to be drawn from this photointer-

;pretation exercise is that there is overwhelming evidence

that portions of these tracts are not irrigated and/or

ré_ceivédlnﬁ jrrigation water during 1980. Therefore, the

acreage in U.S. Exh. WRIR C-137A is unreliable.

Wyo. Exhs. WRIR HSO-2A, HSO-3 and Appendices 8

‘and 11 to Wyoming's pProposed Findings of Fact contain

reliable evidence of unadjudicated in-use lands irrigated

in 1980.




Tsibgngpfcaasgd‘yinaiﬁg:of-Paat;;
| lGS Aeria1 nhotcgranhs frcm 1936, 1939, 1943, 1354, and

969 we*e a‘sa-*eviewed by “KM o sunnlement tﬁe analys*s cf the

mcre recent :hctcs (U S. gx; C-T3E,_pp. 5 6)
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Wyoming's Response:

105. There is no ev'ifdénce in: the Record that

_-indicates how the earlier photography was specifically

incorporated into the identification of land currently in

use in 1980. It is unclear as to how historic use can

provide much assistance in making accurate determinations

- of tmé in a single year. The aerial photographs taken in

1936, 1939, 1948; 1954 and 1969 were never entered into

- evidence. There is no indication regarding the extent of

thelr coverage of the Reservation. It is unlikely that
the earliest years covered all of the tributary drainages
and outlying areas in which the stereoscopic analysis was

used. There is also no indication of the season in which

the photdgraphs were taken nor the quality of those

photographs.




m+ibes' Prowposed findine of Fact:

106, Lands {dentisied On the aefia

surrently o higtorically

cdefined as Zollaows:
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T~ibes' proposed Finding of Fact:

r.ands

Tﬁne.v: qubirrigataed OF "nSeaned"

{rrigated buc raceive sufficie

Are not intentionally

myne VI

r.ands arce i

1nges.,
mypne VII: Tdle

r.ands ot now heing

irrigation.




#- - - ‘ Iy b " | .’i‘ "ﬁ“
e P I -ﬁ u’ ‘=
. 1o |.-| r 'ﬁ . J ",... ;

4,
}‘hﬂl ..ffh ‘:"';‘E w; -? : 44 3‘;
'-":- i"h{'n ';ﬁ"ﬂ..;u

Wyomingis Response:

f£inding adds confusion to the Tribes'

ted in-use land. 1t appears that

analysis of unadj udica
es, Furthermore., the

e was placed on land typP
signate the degree or LY
with Mr. Stetson's

some relianc

uée_ ot 1and types 'to de

pe of

1II"'il:'x:':i.t,:;r:nt:ed sporadically n (Type IV and

in water supply
) and later assign a full

are
(Type IV) and

Vi), | limited

ionally jirrigated (Typ€ V
pxhs. HS=3., Hs-4 and HS-5.

nd Type VIIL lands is

unintent

water requirement. U.S.

rhe inclusion of Type VII a
g regarding unadjudicated

1ly excludes Types
2040~2041

immaterial to a £indin in-use
Mr, Billstein specifica

ranscript pages. TC .

land. In fact,

vII and VIII on the cited t

{Billstein).
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‘Wyoming's Response:

107. i‘here is no evi'dence in the Reeerd concerning
the infermatien that Mr. Bilistein actually used to screen
 f¢;-j trust ownership.  Instead, . the United States
*intreduee6' ﬁ;S. Exh. C—Bl? for its determination of
'”ewnefshipt é eereful perﬁsal_ef these BIA Indices reveals
- that'tfects g§-7, 8-8, 8-9, 8-10, 1-34, 1-53, 4-7, 5-58.
'-6—1 and 23 17 are not currently held in trust by the

United States for the Tribes or individual Indians. These
tracts comprise 111.8 acres with a diversion requirement
- of 425-6 acre-feet and a net irrigation requirement of

212.3_acre-feet.' See Wyoming's Proposed Findinds of Fact
28-1 et seqg. |




Tribes Promosed Finding of Fact:

128, Ccnsul:an:s ‘o* the United Stat
field each sract identified by

rigated (Tr. V.,

'inspections were unédartaxken by

Along with the steresoscopic work,

ad about three man-months of work (id.,

atag consul=ansts exaninad

~h@ araag 9Ff




Wyoming's Response:

108. There is no evidence in the Record that each
tract was visited in the field.; This proposed finding is
an attempt to combine the methods used on lands outside
the FIP with lands within the FIP.‘ This tends to increase
the appearance of study intensity.

The field review by Billstein in February, 1980,
was only on lands outside the FIP boundaries. Tr. 1937
(Billstein). Field investigations were conducted on the
FIP lands in 1|978. Tr. 1988 (Billstein); United States'
proposed Finding of Fact 6. No field investigations were
conducted for FIP lands in 1980, the year of interest,

Oon cross-examination, Mr., Billstein
acknowledged that the lands he had classified as
unadjudicated in-use included some obstacles such as trees
and brush. Tr. 2628 (Billstein). HKM apparently
attempted to exclude some obvious obstacles such as major

and secondary roads and major farmsteads. Tr. 2587

(Billstein). -~ However, examination and review of the

aerial photoqraphs admitted as exhibits C-56 through C-136
reveal numerous obstacles that remain within  the
delineated boundaries of unadjudicated in-use lands. The
obstacles include haystacks and stockyards, drain ditches

and canals, buildings and farmyards, roads and dikes,




drawls : and._ rav_ihes, ahd ,stockponds and reservoirs., T,
'2559"2600; 2628 (Billstein). Examination of the infrared
”éeriél .photography reférted' to 'duriﬁg Mr, Billstein's
"crb';?.s-jerx'alminﬁtion' reveals that he also failed to exclude
"-'-éeveral' high, dry, alkali parcels. Tr. 2208, 2609, 2647
__.('Bi_llsteih_)'_. ‘This last category of iands contains very
iit_tie mcisture' or'vegetation cover and therefore lacks

.:any 'fed qolor_ on the infrared photography. Tr; 2208

'.(Billstein)._




| V. .3, op.
ditchriders were alse consulted (id.,

of =he £ield program were further reviewed and ve

Billstein, gho checked those £indings against the assessment

records of the irrigation districts, Soil Conservation Sarvice
data and color infrared ohotographs (id., pp, 1936-37; Tr. V. 28,
op. 2587-88), In addition, Mz. Billstein undertock a field

reviaw of all tracts, and the source af water for those kracts,

2200-04; 2807-09).




Wyoming's Response:

109. The evidence shows that less than half of the
land owners outside the FIP lands were interviewed.
Furthermore, only Mr, Twitchell and Mr. Crook were
interviewed regarding lands irrigated within the FIP
lands. Tr. 1926, 1932-193%, 2079 (Billstein). Since only

28% of the land occurs outside of the FIPs, interviews

were only conducted with landowners for about 14% of the

total land claimed. See U.S. Exh. C-137A; Wyoming's
Response to United States' Proposed Finding of Fact 3.

There 1s no evidence 1in the Record that the
assessments were in fact made or that the assessments were
actually paid. The assessment record maps- are Kept on old
aerial photographs, dated about 1954, which are of
questionable value in identifing 1980 irrigation use. Mr.
Twitchell's personal knowledge was relied upon for the
review of the 1978 mapping by Mr. Waples. Since Mr.
Twitchell did not testify, his background, qualifications
and recollection of irrigation use are unknown. Tr. 1936,
1988, 2034, 2150 (Billstein); Wyo. Exh. WRIR HB-56; U.S.
Exh. WRIR C-138.

Color infrared photos obtained by the United

States' experts are dated 1972 ¢to 1978. Tr. 1937

(Billstein). The 1968-1970 SCS irrigated lands inventory




utilized_. black and white aerial photography dated
September and October of 1954, 1955, and 1960. Tr. 1937,
2337, 2aﬁf (Billstein); Wyo. Exhs. HB-53 and HB-59. These
photos depicting irrigation in past points of time add
1i£t1e to the analysis of lands in-use in 1980.

The field review by Billstein in February, 1930.
was performed only on lands outside the FIP boundaries,
Tr. 1937 (Billstein). Field investigations were conducted
on the -FIP lands in 1978. Tr. 1988 (Billstein); United

States' Proposed Finding of Fact 6.
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fTribes' Proﬁosed Flnding of Fact-'
_ 'ﬁ lO,gﬂr. Bil‘ste n conc’uded that 34 427 ac*es of
.f'unaddeicated t:uSt 1ands (S1 ac'es the

*Reserya;;an nart cf Aranahce Ranch) were in use (Tz, °

__29413:'d55;,“xs. C-140 C-14T) me location of each tracsk

[its”wétgrfsourﬂe is faund on U.S. EZxs. C-36 throuch C-1386.,




Wyoming's Response:

110. There are numerous factual deficiencies in the

united States! claim for unadjudicated in-use acreage.

The deficiencies and alternative evaluation by the State

of Wyoming are discussed in detail in Wyoming's Proposed
Findings of Fact 24-1 et sed. and support therefor. In

summary, these deficiencies and alternatives are:

1. Inclusion of land outside of the stipulated

Reservation boundaries. See Wyoming's Proposed

Finding of Fact 24-15 and support therefor.

2. Inclusion of miscellaneous nonarable and

nonirrigable obstacles such as buildings, rocks,

reservoirs, trees and brush. See Wyoming's Proposed

Finding of Fact 24-16 and support therefor.

3. Tnaccuracies in the aerial photography and

therefore, acreage measurements. see Wyoming's

proposed Finding of Fact 24-17 and support therefor.

4. Inclusion of nonarable land. See Wyoming's

proposed Finding of Fact 24-18 and support therefor.




5. Inclusion of land not irrigated in 1980. See
Wyoming's Proposed Findings of Fact 24- 20 and 24~ 21

'and support therefor.

__The State of Wyoming's more reliable investigation shows

-._‘that 17 724 1 irrigable acres were irrigated in 1980. See

"'_'Wyoming mnended Proposed Findmg of Fact 24 11l and support

"'therefor..




Tribés' Droposed Finding of Fact:
111, genzy Sostrum testified f£o
caﬁed'trust'lands currently in irrication,

'wc:kad%;rimarily'as_a highway engineer (State's Ix. HSO=-1l; Tz, V.

133, op. 1253387-76). In that capacity, he had occasicon to use

| aerial-ghctogfaphy t0 locate cravel denosits, and lands under
irrigation (id., ©p. 12570, 12572-74).
Sostrum’s educaticn, expe:ianée, dr test
detailed understanding of the methods of amalyzing ¢

L |

gation con the scale involved in this casa.
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Wyoming's Response:

111. Mr, Sostrom has extensive experience in
engineering, particularly in the area on and around the
Wind River 1Indian Reservation. Wyo. Exh. HSO-1. He is
presently employed by Banner Associates, Inc. as project
manager for the Big Horn Adjudication, Mr. Sostrom's
other duties at Banner include design of miscellaneous
civil engineering projects in water resources development,
site grading and transportation plans, writing of project
specifications for construction projects, as well as

construction and contract management of large-scale

projects.

Prior to joining Banner in 1975, Mr. Sostrom
gained several years of experience at the Wyoming Highway
Department, where his highway location work involved the
evaluation of irrigated lands. Since highways commonly
cross irrigation projects and act as_a dike and a nuisance
to a rancher or irrigator, Mr. Sostrom's duties with the
Highway Department required the determination of
adjudicated lands; lands actually receiving water; and
how, despite the highway, to continue the supply water to
those lands with the least interruption or infringement.
This type of work requires extensive research of the State

Engineer's and the Board of Control's files, detailed land




-sufveying,' personal contact with 1irrigators regarding
theit system" operation, estimating construction costs, and
a great- deal of ©photographic interpretation. Tr .
. 12-572-12574 (Sostrom). 'I'here are many similarities

between the work involved with the Highway Department and

" the work involved in reviewing the United States' claim

for  historically irrigated 1lands. Mr. Sostrom is
eminently quélifie‘d to render opinions on presently -
irfigated lands.

l In addition to his experience and training as an
engineer and photographic interpreter, Mr. Sostrom 1is
intimately familiar with the wind River Indian
Reserva'tion, having lived in the area all of his 1life.

Tr. 12568 (Sostrom).
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Wyoming's Response:

© 112 The study of unadjudicated in-use lands was

conducted primarily under the auspices of Mr. Henry
Sostrom. The study consisted of three parts: (1) a color
infrared aerial photography study, followed by (2) a black
and white aerial photography study, and £finally (3) a
tract-by-tract analysis of the United States'’ claim. Tr.
12615 (Sostrom).

The purpose of the color infrared aerial
photography study was to preliminarily evaluate the
historically irrigated lands on the Wind River Indian
Reservation. Tr. 12621 (Sostrom)., The primary toocl for
this initial study was color-infrared aerial photography
(CIR) flown between 1974 and 1979 that provided full
coverage of the Wind River Indian Reservation. Tr. 12623
(Sostrom). Mr. Sostrom also utilized USGS topographic
contour méps, USGS orthophoto gquads, SCS-State irrigated
lands study photos, BIA land status maps, and the Water
pivision No. 3 Adjudication Record (commonly referred to
as the "Blue Book"). Tr. 12621 (Sostrom).

Mr. Sostrom conducted a very intense photo
interpretation analysis on the CIR for physical evidence
of presently or historically irrigated fields.,

Historically irrigated fields whose outline or ditches




were barely discernable from long periods of 1dleness were
outlined and included within the total acres of the
identified historically 1irrigated 1lands, Tr. 12624
(Sostrom)

The boundaries between the trust and fee lands-
were plotted onto the acetate overlays of the CIR on which
the identified historically irrigated fields were

outlined. The boundaries were established from a 1969 BIA

land status map. There was no attempt at this stage to

distinguish 1lands with adjudicated water rights from
unadjudicated 1in-use lands, as the interest was 1n
determining all acres on which irrigation actually has
been and is being conducted,

The outlined areas were measured with a
planimeter and summarized by fee and trust for each
stream. The acreage total of historically irrigated trust
acres, which include present and past unadjudicated and
adjudicated lands, is 35,860 acres. Tr. 12621 (Sostrom).
The black and white aerial photo study was conducted’
during October 1979 through mid-January 1980.

The black and white photos (scale: 1" = +/-
1000') were flown in October 1979 and June and July 1980.
The same data and photographs used in the color infrared
study were utllized to assist with the interpretation of
the black and white photos which showed more detail than

the infrared photos. Tr, 12622 (Sostrom),




The historically irrigated areas identified from
the photos were outlined on acetate overlays on the black
and white photos and categorized as "Presently Irrigated,"
"Subirrigated,” "previously Irrigated," or "Possibly
Previously Irrigated.” "presently Irrigated" are lands
identified as having had water applied during the "season
the photography was taken as well as lands appearing to be
idle but estimated to have been irrigated within the most
recent decade. "Prev&ously Irrigated" lands are those
identified to be idle with irrigation systems readily
visible., These lands may have a light cover of sagebrush
apparent. "Possibly Previously Irrigated" are lands for
which it is difficult to conclude whether or not they were
irrigated regularly in the past. The area 1is often

overgrown in sagebrush, small trees, or willows. It 1is

now similar in appearance to the surrounding range land.

The outline of the previously irrigated land 1is generally
identifiable on the ,photo. Tr. 12624 (Sostrom).

The fee~trust ownership boundaries were
tranferred to the acetate overlays from a 1976 BIA land
ownership map, from Tribes' Exh. M-=-1 and data from the

county clerks of Fremont and Hot Springs County.




The acres for each tract were determined with a
planiméter and summarized by "trust only" and "trust plus
fee" for each stream.. This summary appears in Exhibit

HS0O-H:

Unadjudicated Adjudicated

Presently In-Use 26,100 5000 31,100

Previously
Irrigated 4,500 2:800 7+300

Possibly
Previously

| Irrigated 2,100 1,100 3,200
32,700 8,900 = 41,600

Tr. 12623 (Sostrom), Although Mr. Sostrom misspoke
himself and stated that there were only 24,700
unadjudicated presently in-use lands, the State
acknowledges and the Record reflects that the correct

acreage is 26,100. This is substantiated in the record by

the total acreage of unadjudicated plus adjudicated

presently in-use lands shown on Wyo. Exh. HSO0~H to be

approximately 31,100, Tr. 13632 (Sostrom)

The £inal stage of the State's analysis was the
tract-by-tract evaluation of the United States' claims.
The purpose of the tract-by-tract analysis differs £from
the color infrared and the black and white studies. The

purpose of this final stage of the State's analysis was to
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determine which lands actually received water during the

season the phc;tos were flown, regardless of the land type

or copdition of the tract. Tr. 12747, 13026 (Sostrom).
This analysis was conducted under Mr. Sostrom's

supervision by comparing the photo of each tract on the

Billsteiln h'ydrographics to the State's black and white

photos, to the color :i.nfra.red photos, and to hand-held
photographs taken by Mr. Sostrom while wvisiting the
reservation by automobile and helicopter. Tr. 12696

(Sostrom).
Mr. Sostrom's conclusion as to the number of
unadjudicated in-use acresS on the reservation is set forth
approximately 17,800

diversion requirement of

approximately 54,000 acre-feet,




ribes! Provosed Finding of Fact:
113. My, Sostrum relied on ccpies of the same aer
‘imarily used by EXM (Tr.
The State p:esented eyidance 2y two
nesses, a @hotogrammet:y axper® and a surveyor, sesking

racl accuracy of the photographs (Tr. V. 128, op.

Al
L

v, 129, .0, 11777). Neither witness testifled as &o t& cfack,
i

£ anv, the alleged inaccuracles might have con the acreage clai=n

- &

rhe Unit=ed States., VYo nhotagraphs were oZfaered
meing more accurate than kthose used dv EXM.
shotographs relied on by #ZXM (and Mr., Sostzum)

curate for :the sursosas used.




Wyoming's Response:

113. HKM's first step toward determining the number

of unadjudicated in-use acres on the Wind River
Reservation was to obtain a set of recent aerial
photographs of the Reservation. Tr. 1901 (Billstein).
Once obtained, these photographs were used throughout
HKM's analysis. They also used the aerial photographs to
determine study areas, analyze present use, perform a
stereoscopic ahalysis and determine the acreage included
in each parcel through the use of a planimeter. Tr. 1904,
1917, 2000 (Billstein). The aerial photographs used by
HKM were taken in the fall of 1979 and the early summer of
1980 by the firm of Horizon, Inc. Tr. 1901 (Billstein).

Mr. Billstein testified that it was his
impression that the aerial photographs received from
Horizon, 1Inc., were individually .scale rectified. He
testified that the photographs were reviewed by Horizon
for tilt and that a quadrangle rectification process or a
linear rectification process was performed, Tr. 2000
(Billstein).

In an effort to «clarify the nature ang
characteristics of the aerial photographs relied upon so
heavily by the United States, the State called Mr, Jack

Dozzi. Mr. Dozzi is the vVice-President of Operations for




Horizon, Inc. of Rapid City, South Dakota, the firm from

which HKM ordered the aerial photographs that were

eventually admitted as Exhibits C-56 through C-136. Tr.
11624. Mr. Dozzli was the principal in charge of filling
the order requested by HKM on behalf of the United
States. Tr. 11639-11640 (Dozzi)

Mr. Dozzi is a highly qualified and certified
aerial photogrammetrist, having received much of his early
training from Mark Hurd Aerial Surveys, a pioneer firm in
the field of aerial photography. Tr« 1l628. As
vVice-bPresident of Operations, Mr. Doz2zi deals with over
300 aerial photography projects per year. Since 1965 Mr.
Dozzi has been involved 1in county-wide type photography
projects and the development of products for county
coverage in approximately $0 counties in the mid-West and
the West. Tr. 11631. Through his extensive training and
expertise, Mr. Dozzi is a highly qualified expert in the
field of aerial photogrammetry and was, accordingly,
accepted by the Court as an expert. Exhibit DP-1, Tr.
11639 (Dozzi).

The testimony of Mr. Dozzi clearly indicates that
Mr, Billstein's conclusions regarding the accuracy of the
aerial photographs were incorrect. Rather than being
scale rectified photos as testified to by Mr. Billstein,

they were merely scale raticed. Tr. 11645-11646, 11655,




11667 (Dozzi). The photographs are therefore
correspondingly less accurate than Mr, Billstin believed
them to be,

Although the difference in accuracy between a
scale rectified versus a scale ratioed photograph is
essentially one of degree, it 1is a significant
difference. Tr. 11639-11708, passim (Dozzi). The primary
difference betwéen the two types is that a scale rectifiegd
photo is corrected for tilt while a scale raticed photo is
not. Scale rectification of a photograph involves using a
greater number of control points or cross distances than
is generally used when a photo is merely scale ratioed.
Tr. 11654, l1655.

The conclusion stemming from Mr. Dozzi's
testimony is that the photographs relied upon extensively
by HKM throughout all phases of their analysis, including
boundary designation, stereoscopic analysis, land use

determinations and planimetering were less accurate than

HKM and Mr., Billstein believed them to be. Tr. 1ll671

(Dozzi), Therefore, the factor of reliability ang
accuracy attributable to the aerial photographs and the
acreages derived from them mustlbe reduced accordingly.

In addition to the testimony of Mr. Dozzi, the

State also presented the testimony of Mr. Dave McRobbie.

Mr. McRobbie was accepted by the Master as an expert in




land surveying. Tr. 11744 (McRobbie). Mr. McRobbie

performed a ground verification study of a portion of the
. aerial photographs, checking corners, section lines, and
scales génerally. Tr. 11744. Due to limitations of time
and access to Reservation lands, Mr. McRobbie could only
review a few of the aerial photos. Tr. 11737 et seq.,
11827 (McRobbie).
Based upon his admittedly limited review, Mr.
McRobbie found errors in locations and distances indicated
on the aerial photos of up to 17%. Tr. 11777 (McRobbie).
Consequently, he concluded that planimetering these
photographs would not provide accurate information of
acreages. Tr. 11779 (McRobbie).
In short, the unrefuted testimony of Messrs.
Dozzi and McRobbie establishes that the aerial photographs
upon which the United States relied so heavily were less

accuraté and reliable than represented by Mr. Billstein to

the Court,




'Tribés‘"?fogdéed Finding df FaCt:.
114; % Sost*um stated that a sk e:edscope woglé be,

'"helpful, but not necessa*y in det mining irrigatad lands" (7T

'V.fl;7,l 17587) ﬁo 'eason was giwen Dy Ht; Sostrum Sor khe.

Lo j_:gtncsegunaer his d rection to use a stereoscaope.
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Wyoming's Response:

114. -Al étereoscopic a_halysis is not necessary, thus no

irection was given to do this type of analysis. The evidence

provided by the United States exhibits WRIR C-56 through C-136

was "photocoverage” and not stereo pairs, therefor, an analysis
by steréoscdpe is not possible. See Wyoming's Response to the

Tribes' Finding'of Fact No. 104.
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Tribes'-?roﬁQSEd Pinding of Fact:

115, No f£fiald work was relied on by Mr., Sostrum

reaching his conclusions, aléhough_xr.-Scst:u. was in

manv times (Tr. V. 137, ». 12588; V. 142, n, 13087). T is

Fiald verification to be a major fackor casting doudt 2N

e accuracy of Mr. Sostrum's £findings.




Wyoming's Response:

115. The United States failed to consider all the
available information, especially information and
classifications developed in the field by 1ts own
experts, The United States merely viewed the land and the
aerial photos. ~ What they did not consider was the field
land <classification work performed by their fellow
experts. In view of the State's limited access to the
Reservation to do its own field study, HKM's 1land
classification work 1is the most probative information
available regarding the physical or chemical nature of the
land, that is, its arability. This 1is not to say that the
State fully supports HKM's study in its entirety or that
there are not problems with the study. The State relied
on HKM's study only because it had no alternative and

lacked the time and opportunity to perform its own study.

The State considered this data in 1its analysis but the

United States, for some unarticulated reason, chose not to
do so. See Wyoming Amended Proposed Finding of Fact 24-18
and support therefor.

Third, Mr. Sostrom is much more familiar with the
area, having grown up on the Reservation and obtained much
of his engineering and photointerpretation experience and

training there., This familiarity with an area 1is very




important in areas such as the Wind River Indian
Reservation because of the complexity of factors
involved. See Wyoming Amended Proposed Finding of Fact
24-19 and support therefor.

Additionally, Mr. Sostrom personally supervised
virtually all of the State's analysis and performed much
of it himself. This is in contrast to the United States®
analysis testified to by Mr, Billstein. Mr. Billstein did
virtﬁally none of the original field work personally. His
only personal observations were made from a helicopter

during a three-day whirlwind tour of the study 1lands.

Most of his testimony was not the result of his own work

or analysis. Rather, most of Mr. Billstein's testimony
was based on his conversations with others, such as
Messrs. Waples, Saunders, Johnston and Twitchell, even

though he was unable to recall the substance of those

conversations on cross examination.
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Wyoming's Response:

l1l6. The Record c¢learly contradicts the statement
that "Mr. Sostrom did not evaluate all lands to be 1in
irrigation." He excluded some lands which were nonarable

regardless of whether they receive water. Nonarable lands

cannot be irrigable, land must be arable to be practicably
irrigable acreage. U.S. Exh. WRIR C-226 {(p. 41). This is
clearly a full examination of all lands claimed by the
United States.

There 1s no evidence in the Record that lands
which do not meet arability standards "are in fact being
successfully irrigated.” Type \'4 lands are not
intentionally irrigated. Wyo. Exh. WRIR HB-8. Whether
these lands receive water or not is no indication that
nonarable lands are successfully irrigated or irrigable.

The final stage of the State's analysis was the
tract-by-tract evaluation. The purpose of the tract-by-
tract analysis of the United States!' claims differs from
the color infrared and the black and white studies. The
purpose of this stage of the State's analysis was to
determine which lands actually received water during the
season the photos were flown, regardless of the land type
or condition of the tract. Tr. 12747, 13026 (Sostrom).

See Wyoming Amended Proposed Finding of Fact 24-20 and

support therefor,
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. mpribes' Provosed Finding of Fact:

121, Mr. Stetson is a water resources consulta

over 20 years experience in water-related matters.

as ah'ex§e:£ Qitﬁess in the or
-California. He has served as
:ivers.and water districts in
16). I find that Mr. Stetso

encgineer,




Wyoming's: Response:

. - . . -
- .- 1
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,}f-fféi.f; Mt;-?Stetsbn.'ﬁéSjradmiﬁted- as’Jan;7éxpért- in

| _.'elit'gjilri'eér:ing ,‘,' a"'_l.thoﬁcjh .'_-:t:-'reirid_us' “to this case, he ~had no

- L]

experience  in’ détérmining :;wateri_ requirements  for

irrigation in Wyoming.  Tr. 5208, 5220-5221, 5255

| ‘(Stetson).
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Tribes’ Prcnosed Findlna cf Fact:

122. for unadjud‘ cated in-use lands wWwithln the Wind
"Q*Ver.?edera1 rr ation--:oject, the LeClai:.Z* rigasion Districtf
 and the %idvale rrigation District --= knewn as <=he "oprolecs
’ands“ -= Mr. Stekson reviewed histcric records of actual water
nuse with*n each nroject area. Tor each prdaect, Mr, St
=donted .He average annual diversion per acre £for the 3
record as &the d‘versicn reau4-ement for =he unadiudicated In-

_ands (--. v. 53, 0. :724-45, :223—30, 5234-~36) .




Wyoming's Response:

122. The historic water .diversions testified to by
Mr. Stetson 1in the Upper Wind unit are not actual
diversion requirements. Tr. 5358, 5362 (Stetson); 13794
(Bishop). Evidence presented by Wyoming shows overall
efficiencies of 50% can be achieved for historic
irrigation systems. T, 12168, 13693-13694, 13725
(Bishop); TC. 7277-7283, 7303-7304 (Billstein).

Improvements in overall efficiencies in the Upper Wind

Unit must be accomplished. There should be no reason to

condone past inefficiency by quantifying reserved rights

on the basis of overall historic diversion averages when
higher efficiencies are achievable. Seé Wyoming's Amended

proposed Finding of Fact 24-10 and support therefor.
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Tribesi“Proﬁosed Finding of Fact:
123, Ecr unadjudicated in-use trust rtands wikhin the
dfojects'Mf;'Stetscn vagtiflied that the rsion reguirements

v, 58, ©o. 5234-35):
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oming's General Response to Tribes! proposed

Wy

Findings of Fact 123 through 126:

mribes! proposed Findings of Fact 123 through 126,
regarding unadjudicated in-use lands, are incomplete and
erroneous. As a result, these proposed Findings are
virtually useless to the court. The deficiencies, errors
and alternative acreage with water requirements are
summarized below. There are nine major deficiencies and
errors in the United States proposed Findings of Fact with

respect to adjudicated in-use lands. These are that:

1. Not all of the claimed lands are currently held
in trust by the United States. 3See Wyoming's Amended
proposed Findings of Fact 28-1 et seq and support

therefor.

2. The climatic data wupon which net irrigation

requirement is based is too general. See Wyoming's
amended Proposed Findings of Fact 18-17, 18-18 and

suppbrt therefor.

3. pifferent land types have water requirements
commensurate with the current availability and use of
water. See Wyoming's Amended proposed Findings of

Fact 24-10, 23-11 and support therefor.




4. The historic and estimated conveyance and

application efficiencies are too low. See Wyoming's

Amended Proposed Findings of Fact 24-10 and 24-11 and

support therefor.

5. since the United States® evaluation of net

irrigation requirements, land types and efficiencies

is deficient, the resulting diversion requirements are

unreasonably high. See Wyoming's Amended Proposed

Findings of Fact 24-10, and 24-11 and support therefor.

6 Furthermore, the net irrigation requirement. a
necessary component 1in quantifying reserved water
rights, is not provided 1in the proposed £findings.
Compare, Wyoming's Amended Proposed pecree
(Appendix 1) ; cf., Arizona Ve California,

N

(Supplemental Decree) 439 U.S. 419, 422 (1979); Wyo.

Stat., § 41-3-104; Basin Electric Power v. State Board

of Control, 578 P.2d 557 (Wyo. 1978).

7 Even if these studies are not required in detail,
the acres to which the detail is applied are
overestimated. Nonarable land; therefore nonirrigable
land, in included 1in the acreage. See Wyoming's
Amended Proposed Findings of Fact 24-11 and 24-18 and

support therefor,




8. There is no evidence in the Record to show that
these laﬁds are practicably irrigable because no
arability, engineering, economic, or water
‘availability analyses were performed. See Wyoming's

Amended pProposed Findings of Fact 24-=5, 24-7, 24-12

and 23-13 and support therefor.

9. rand which was not irrigated in 1980 is

e'rroneously included in the acreage. See Wyoming's

Amended Proposed Findings of Fact 24-16 and 24-20 and
support therefor.

In view of these numerous errors and
inconsistencies, the State of Wyoming submitted evidence
regarding acreage and water requirements summarized in the
following table., See's Wyoming Amended Proposed Finding
of Fact 24-1, et seq., and support therefor. The specific
line 1items responding to a particular United States!
Proposed Findings of Fact are shown 1in the following

summary table,
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Tribés"Pranosed Findinc'cf.Féct:'

r.

128. The State's witnesses hadé no disagreement wish 3
Zornula

' Skekson as to the climate zones, croppin

for detarmining censumptive use (Jenson-Z - for

unadjudicated in-use lands outside the por

op. 13692, L3715, 13720).
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- Wpmam s STy
,..."F. ""-i-".'.'-t-: =L

Eig “orn Aasin cur*nnt1y achisving a

aa-eec w*PH Mr. Stﬂtaon g tes<inony ccncevﬁ‘ng

cienc*es on the Rese*vat:on (id., PP. 137 18-19)




Wyoming's Response:

129. Mr. Bishop did cite two examples of 1large

irrigation. projects in Wyoming which achieve a 50% or

better efficiency. These are the Goshen Irrigation
District with 52,232 acres and the Kendrick Project with

23,234 acres. Tr. 13819-13821 (Bishop). Although Mr.
'Bishop agreed that efficiencies are less than 50% on and

adjacent to the reservation, he stated that water

manageﬁent is not very good. Tr. 1381l (Bishop).

Mr. Billstein and Mr. Bliesner both testified
1d be easily
increased
used to guantify the United States' and Tribes'
Both testified that efficiencies of 50% were achievable.
me.  7277-7283, 7303-7304  (Billsteiln;  Tr. 8§543-8545
(Bliesner). pfficiencies of 50% are not only achievable,
but should be a minimum requirement in this age of
critical water shortage and the necessity to conserve in

any way possible.




- Tribes' Prbnosed'Finding'of Fact:

132. Mr. Bishop testified that Zor Type IV and Tyze VI

lands,.hé assicned a "net irr
£yll service net irzigation

of

94). These "net irrigation requ rements™ ranged

acre-faat mer acre, By his own definision, Mr. 3ishop acknow.-

edged that this was not enough water to grow creps.




Wyoming's Response:

132+ _Mr'. Toedter, an expert for the United States,

and Mr. Bishop, an expert for the State of Wyoming, agree
thaf Type IV and VI lands should be given a net irrigation
requirément .of 30% of the full net irrigation
requirement. Tr. £938-6939 (Toedter), Tr. 13693-13694
(Bishop). Since only 30% of the land receives irrigation
- water at any one time, that portion receives enough water
to grow crops. Overall, this is enough water to irrigate

that 30% of the land. Tr. 13761 (Bishop).




Tribes! Provosed Finding of Fact:

133, Mr. 3ishop's 70% -eduction in net irrigation
requizement for Tvoe IV and Type VI lands was tased on tae
assumption that only 20% of the Tygelrv lands ara irrig
given yvear (Tr. V..149, vw, 13737,
that he had not investigated these
to verify this assumption (id., D.
support thé assumption (Tr., V. 29,

he "was not 4rving to deternine
for-'a specific &rzact" (Tr. V. l44, D.
in fack, present water racuiremenis on a tracs
Stata's Sxsg, ¥F38-la, 1b, 2 ané 1). Lzhon
‘MEaor a spmecific 4rzack, it [his conclusicns con 417

vaflack an inadecuake amaount Qf wazar®
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m»ibes' Provosed Findin of Fact:
134, Mzr. 3ishon 4ié not Ltyze any
athar Skata consulkant (Tr. V.

12955). Mr, 2illstein, the United States wilness under whosa
direction =he lands were typed, testified taat certainlands werse

mype IV because they generally recelve 2 gocd supply of water oo
oﬁly 2 1imi=ad season (Tr. V. 24, 2. 2337). Some Tyre IV lands
simply had a temporary deficiency in the ditch systam, which éi
not a2llow full service at £hat Lime (Tzr. V. 19,

mype IV lands do nrovide benefliclal use (Tr, V.

Mr. 3ishon racognized that lancs could
V.

far a varliety of reasons (Tr. 13773). =e
Tyve IV Ltracts were
gis use of 30% of
for these
sarvice ko be rastored lands which had
shysical ditch system problem in 1980, N

crovided in sypically water short drainacg

sance,
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Tribes' Pronosed Finding of Fact:
Tam

135, My, Bishop testified that Zor Type Vv lanéds, he

cement of zero (Tr. V. 148, p. L3694).

assigned a water requl

wased this on the view that ndiversions were not necessa

those lands" (ig.). rn describing Type V lands, Mr. 3illst

regtified that each tract was viewed in the

each case "[:]here was actkual hHeneficial u

vaking advantage of in teras of

n, 2694-95), Mrz. 3ishop did not dispuke this ané cid no=

-

Lo

rageify ag ko the beneficial use of Tvege V lands wWhic

1agt 15 no wakter was provided.
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Wyoming's Response:

135. The United States and State of Wyom:.ng agreed
that 'I'ype V lands do not require diversions since theyl
-._receive water from seepage due to. diversions for other
'_lands. T'r. _6938-6939 (Teedter), Tr. 13694 (Blshep) The
degree ef.beneficial use is questienable since many Type V
lands were classified nonarable by the United States
expetts. U.S. Exh. WRIR SS-lOUO. In fact, Mr. Bishop
stated that some Type V lands would actually benefit by
receiving less water since they are adversely affected by

' receiving too much at present. Tr. 13729 (Bishop).




Tribeé"Pronosed rinding of Fact: | -

136. The Stata's sitnesses testified thas
short éraiﬁaqes, they assumed an irrication season
July 15, with no water thereafter, Mr.
mace thé determination that this abbreviated tion season
was appropriata For these lands (Tr. V. 140, o. 128%92). Mr,
BishoD stated*that.an ir:-gatcr'with a State—awarded water zigh«
for lands in khese water short streams would be entitled

- gate after July 13, up to the amount of his right, so long as

there was a sufficient sugply of water (Tz., V., 149, 2p. li74a-

45) .
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.LejWyeminng”Respense:

.

136.f It must be re—emphasized that state water rights

e,'differ from .reserved ’water rights in many-'respects.
Reserved water rights determlned through a quantificetlen
 ef practiably irrlgable ecreage -must have a reliable
]seurce ef weter. See Wyoming Amended Pr0pesed Findings ef.
| Fact 15 24 et seqg. and support therefor, A state weter
«right is edjudicated without reference to availeble water

supply.'-‘ See Wyemlng Amended Prepesed Finding of Fact 26-4
_iand suppert therefer.




mribes! Provosed Findinag of Fact:

137, Mr. Bishop testified that for Type IV lands in

water short drainages nhe reduced the water regquirement cnce 2V

70%, based on its being Type IV, ané again by applying e

viated irrigation season. Tis resulted in prov g far 1

[ag B

wa=er than is recuired to ¢row crops on taese tIaces (Tx.

s, 13759-648).




Wyoming's Response:

137. This simplistic proposed finding fails to
recognize that in reality these Type IV tracts, by the
United States own admission, receive very little water at
present, It is not a matter of what 1is provided, it is a
matter of what water is available and how it is currently
used on these tracts. See Wyoming's Response to Tribes’

Proposed Findings of Fact 132 and 136. The Tribes'

themselves note Mr. Billstein's testimony that Type 1IV

lands receive water for only a limited season. See

A m—

Tribes' Proposed Finding 134. In addition the United
States, in their proposed Finding of Fact 439, discuss at

length water short drainages.

The results of Mr. Billstein's study showed
that the agricultural demands were generally
met in May and June, thereafter the £flows
receded with only a portion of the
agricultural water requirements being met in
July. Tr., 7371-7373. This streamflow
pattern was confirmed by Mr. Henry Sostrom,
a consultant for the State of Wyoming. Tr.
12891. It was concluded that when runoff
was occurring in the early irrigation season
water was avallable for the government
claims.,

Tr. 7372-7373.




Tribas' Provosed Finding of Fact:

138, Mr., Sostrum ovreliminarily determined that 7.
acra- t zer acre was the average diversion reguire
nistoric lands (Stata's Ix. ESO-H; Tr. V. 149, oo.

Mt. Bishop's final conclusion was 3.03 acre-feet

Historically, diversions on tihe

slons in excess of 4 a




Wyoming's Response:

.138. The net irrigation requirements for lands
desig;nated +to receive a full water supply do not differ
substantially from. the United States. Tr . 13693
(Bishop). The primary difference is in diversion
fequirements. due to the higher efficiency used by Mr.
Bishop. All parties agree that 50% efficiencies ' are
achievable., Historic diversions on and adjacent to the
' preservation have included waste resulting from poor water
management. See Wyoming's Response to Tribes' Proposed
Finding of Fact 129. Although state water law allows
annual diversions slightly in excess of four acre-feet per
acre, few, 1if any water users divert at the maximum rate

throughout the irrigation season. Tr. 13797 (Bishop).




T+ibes' Proposed Findinag of Fact:

ir=icators

che reduced diversion reguirements suggested by Mr., 2ishe
be insufficient to support czops on the lands of the

eion. Mr, Jack Long, manager of e Midval
stated that in Midvale, where diversions ar

where nenalties are charged £or axcess water

1978 were 4,77 acre-faet pver year (T, V, 1532, oo, 1

52, 13753). Gideon NDaviscn, a Commissioner of the Rivertcen

Valley ZIrrigaticn District and farmer, cowman, and sheernneride

tagtified that with water cut 0ff in July his Zarming

13764).

. 132, o, 13484; Vv. 132, ©
29), TFarmers testified that the 1l c.f.s.
under state law is insufilicient to irzigate

addi=ional water Lo neet zheizr ne

Qver a flve-nont »awing season,




Wyoming's Response:

139. past inefficiencies are no reason to condone

futuré'inefficiencies. Higher efficiencies are achievable
on the _Réservation. See Wyoming's Response to Tribes’
Propdsed Finding of Fact 123. In fact, the Tribesi
pra'posed future project on Bi'g Horn Flats has a diversion
require.ment of less than 2.5 acre~feet per acre. Many
unadjudicated in-use lands are served from short ditches,
very unlike the approximately 70 miles of main canal in
the Mid#ale Irrigation District. The reference to Gideon
pavis and other irrigators on major streams 1is in no way
analagous to the few, unique water short drainages to
which the mid-July date was used to estimate water
requirements. There is no evidence 1in the Record that
Riverton Valley Irrigation District, diverting from the

Wind River, is in any way similar to water short drainages

like Owl Creek.




mwibhes' Proposed Findinag of Fach:

140, I find thaz the diversion requize

.. L g N

che S:a*n Sor ﬁnadjudicated in-use lands are ihsuificie
cﬁops on those'lands.- The diversion requirements testifls
Mr, Stetson are more realistic and reasonadle.
divérsion ragquirements Zor rhe 34,427 acres (incle
oﬁf-aeservation) of unadjudica

of 222,915 acre~feat per y

a
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m»ibes' Prcnosed Finding of Fact:

3. gigkoric Soils (Tybpe
7TT and Tvee VIZIZ ranés)

141, HXM personnel, r =he direction of Ross Waples,
whe was qualified as an expert in

nce (see Finding 7 susra), Der

E——————

SC

idla lands of the Wiﬁd nigar Raservation.

rhage trust lands which are not now recelving

which aither (1) have a wigkory of izzicatio
ver lands®) (Tr. V. 33,
1ands wishin the Wind Rive

&b =y

(he:einafter nryoe vVITT lands")

225,‘0. LI I




a - _-....m....u..l_-.-. ..-.!.,..h._"_.-.-.l..,uﬁflu.....fﬂ._..r

RO TRY, T3 T DA R 2 g L D S . M e A I E

ic .

specif

- makes
lands

1)

Type VIII

19

-

D44

- O

0

N

N
|

- C
inition

£

e de

Response
to th

 Wyoming's

reference




Tribes' Proposed Findinag of Fact:
| 145. As with HRM's future lands studies,

work involved evaluation of previous soils and lan

Lign, and £ield worX on e higtoric projecs lanés

stankially differ from rhat on the future lands (U.S.
-, 2). Land claggification standards used on &f

ect lands areas were {dantical ko those usad on

within the Norh Crowheart, Soutd Crowheartz, 31i¢

creek and Arapahce study areas (id.), and tae

defini=ions for historic vroject areas apnd f£uture lands were tae

same (id., pP. 3: sese rinding 11 supra). The oproceduzes used O

clagsify future lands, as descrived in Tinding 12 st

gu=ilized on the historic project areas ané, 20
e idls nonprojeckt areas, except as noted i

c-225; pp. L0-1l}.




Wyoming's Response:

145. The HKM project historic land standards are
identical to those £finally adopted by HKM for the future
Jands study. Thus, the project historic land standards
are deficient in the same aspects. The deficiencies of

the future lands standards are discussed at length 1n

Wyoming's Response to Tribes' Proposed Findings of Fact 4

and 12; U.S. Exhs. WRIR c-226 (pp. 5, 6 and 7). C~36A; Tr.
10797 (Sommers); and Wyoming's Amended proposed Finding of
Fact 18-3 through 18-8 and support therefor.

As with the future land study. the historic land
drainage standards vary considerably from the Bureau of
Reclamation standards. To explain the differences, Mr.
Waples contends that HKM's premise and end point are
different; thus, different standards. He further explains
that the HKM historic study deals with large scale farm
development rather than individual units. However, he
later refutes this by stating that the HKM historic
lands are small individual tracts and that the Bureau of
Reclamation study deals with large-scale projects. Tr.

3488, 3516 (Waples).

The land c¢lass definitions used in the historic

land classification program, being the same as those used

in the future land classification program, are deficient

for the same reasons. See Wyoming's Response toO Tribes'

proposed Finding of Fact 11.

91




Tribes' Proﬁosed'Finding of Fact:

147. The standards used by Mr, Waples in cléssifyi

nonproject lands were virtually the same as those u

on =he Ffuture lands and on kthe historic oroject lands.

were two exceotions, based on HERM's findings in the f£leld

many lands were beinag successfully irrigated which would not meek
Y . .

nroject classification standards (U.S. Ex. C-226, p. 1l4}.

first exception was that some lands that were teoQ gravelly or

cobbly Lo meet projeck stancdards were classified as aradle,

gsince axperience indicaked that these conditions were not always

serious limitations. (IXd.). The secoand was that drainage was
!

L

considered. the resvonsinility of the coperator
m=acks (id,). Since these wers small, iso
rigorous drainage standard requized Zor

ape ' (Id., 2. 1l4.)

tha individual




Wyoming's Response:

147. There is no evidence in the Record that any lands

which would not meet the project standards are being

nguccessfully" irrigated. There is also no record of any
nexperience" to indicate that gravel and cobble are not
serious limitations. 1In addition, Mr. Sommers felt it was
improper to exclude the drainage requirement and depth of
good free-working soil in non-project lands and
<tandards. Tr. 11138-11139 (Sommers). One example of an
errant result for relaxing the non-project standards was
observed on Mr. Enos' farm where he stated that he had no
intention of ever irrigating a portion of his Type VII
land because it was "too rocky.” Tr. 11139 ( Sommers) .
The Tribes have attempted to imply that currently
irrigated land is arable land which it indeed may not be.
gven by HKM's definition, irrigated land is not
necessarily irrigable land or arable land. It must be
kept in mind that Type vIT lands are those which have gone

out of production for some reason and are now idle.




mribes' Pronosed Finding of Fact:

148, Also as in pha case of tae

2owkes and Mr. S

of Wyoming presented Mr.

criticism of the future
Sommers concludeé that he would

acwag in the Types VII and VIIZ

a:41.5 acres of arable Tyre VvIII lancs.
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Wyoming's Response:

149 The HIKM_ study | suffers frem inhemereble
,.deficienmes and therefore cannet be reasenably cemplete

and eccurate. N See Wyem:.ng's Amended Preposed E‘mdings ef

Fact 20 -2 ('I'ype vxrx land) and 23-7 (Type VII land) and

suppert therefer.




pripes’ pronosed Finding of Fact:

rng and vields qora somewha

e 1ands. CoIn

may not have naen

mecause &
guspaert the speclial aguizment naeded £or g

s753). Separats czopping
atad as Cclass 4 by HXA,

R7 1L,
yTI lLancs which were desicn

gre drainaces (124,
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:ﬁyeﬁihg'e'Re5ponse:

156. - '..The"' -State of _'Wyeming-_*s. ebj'ect;ien_s_ to M.
.."-Dornbusch'e .analye,is are. deta:.led in its own Findings, 1t.s

Response t:o the Unlted States'- Findlngs of Fact, "and its

Findmgs of Fact with regard to

espense to the Tribes'

future prejects and Wlll net be 'repeated here. Mr .

hnornbusch did use the same basic methods 1n analyzing Type

VII. lands es-_ he did- for future lands, and the State_ef

Wyeming's ‘Reservations about his methods are thus

_applicable.
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B 'Tﬁibéé;-?ro osed Finding of Fact: -
o 159, Tor the Type VII lands, Mr. Jaccbs

e ';f.i o

a :‘_- -
- - -
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Ry IR

h'ﬂ‘

' fﬁllaiabor‘ccéts_were included in his analysis.

s
L

ek ?
i N

| | | ” S | i - 14 Be frrie
myoe VII lands are small, scattered ktrac4s, which would

.}‘?L;a"
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'aate&abyﬁeiisting irrigators, not the unemgloyed (T2, V.
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147 vet consid ' ' iy hat aach
14759), Yet, in considering costs, 9L, Jacobs assumed tna

) | | o | ] | .. -
mype VII tract,-even though worked by existing -armersf would

:equi:e.éll new.eqﬁipmeﬁt (id., 2. 14852).
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Wyoming's Response:

-159. . This finding is a disguised 'attempt to

- Indirectly criticize in a different way Dr. Jacobs:!

assumption of a 320-acre farm size for his analysis. The

State of Wyoming's Response in Jjustification of this

,assumption is fully detailed in its Response to Tribes!

Proposed Finding of Fact 87 and its Response to United

StatéS! Proposed Findings of Fact 306 and 307.
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Wyoming's Response-_ 

161. _)The  Court rshﬁuld_'iﬁStead 'coﬁ¢lude_ that Dr.

"--Jacobs' ’ analys:.s "i_s____far‘. more persuasive than Mr.
VjDornbusch's; based upon the eVLdence supplled by the State

fof Wyomlng 1n Response to the Trlbes' Proposed Findlngs of

'Fact regardlng the future progects.
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