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~IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

FiLeD

IN RE: THE GENERAL ADJUDICATION OF ALL ) ~JUN 19 1583
RIGHTS TO USE WATER IN THE BIG HORN )
RIVER SYSTEM AND ALl OTHER SOURCES ) Gerric E. B[ghop . CiVil No. 4993

STATE OF WYOMING Clerk of the District Cour

-y .

UNITED STATES' BRIEF N RESERVED RIGHT
TO INSTREAM FLOWS FOR FISHERIES

STATE OF WYOMING ) -
) g8S
OOUNTY OF WASHARIE )

In response to the Court's request, the United States submits the
- following brief concerning the legal authority for the United States' claim
to a reserved water right to maintain instream flows for fisheries on portions
of streams on the Wind River Indian Reservation. A number of cases bear
.directly on this issue and support the Government's claim on behalf of the
Wind River Reservation. |

In United States v. Anderson, No. 3643 (E.D. Wash. decided July 23,
1979) the federal district court found that "maintenance of the [Chamokane
Creek] for fishing was a purpose for creating the [Spokane Indian] reserva-
tion." Slip Op. at 9. The court held that the‘;'.tribe has the reserved right
to sufficient water to preserve fishing in Chamokane Creek." Slip Op. at 10.
To measure that right the court reviewed both the quantity and quality of
water needed for the fishery. It ruled that there should be not only a
minimum flow but also that at no time should water temperatures in the stream
be caused to exceed a specified maximum. It appears from the opinion that

the court recognized that factors directly related to water temperature are

the rate and volume of stream flow, factors which are affected by diversions
from the stream for other uses,

United States v, Adair, 478 F. Supp. 336 (D. Ore. 1979), involved
the reserved right to water to preserve hunting and fishing rights on the
terminated Klamath Indian Reservation. The court ruled that termination




' .
. . f .. . ) :
Ll .or L - A [ . . : " . - - . i h . . .
Y [ I + o - L - L . . b - Ll R ) . -
. ' v a '
- N - 1 HEFS - 1 N - . - . .
' - . op 1 - i I . . .  a
. r . . . + . . a
1 r L) 1 . - . - -
' 1 ) " Lal - ] . . a . . . . . i
L . i i 7 - oLt | b . ' ' . . [ . e R . . . .
_ - - . . - . . - ' . .
) 1 . : - - Ll ' : - - - [ R R
- . - o . .
' L} . ” - . A 4 . . - - . A4 . .
[ " - '-II . - ' " - * - -
. - ] - . r i . ' . v a R . - .
! ) - ) a " . ' . b ) - T ' ) r - - . : bl
' e . .- a . . . .
' . . - . - . ' . . . < . 1 '
. - Fa— . ' .
1 . . - . - .
fl HE = . . = . 1 . T
f P . - . - .
c . e . . .t - ' ) .
Y -~ L . : -
. - - [ ) .
. . . 1 i " . ' .
v - : L] - - ' " )
' . . -, . i
| b ' . . . - .. . . .
\ ' Tt . " 1 _ X - " . 1 ;
1 ' - . - . - . - ' . . . - . ' 1 LI
A . ) ' . ' ' '
. . - 1 . . .
' ¢ . . - . .
. ]

; had not extinguished -_thé huntinga:ﬂfishingrights 'pf"t.he Indians andcon- -
cludedthattheywere _éntitied to "asnnd'l ‘ﬁat.ér on the Reservation lands

as they need'to proteét their hunting and fishing rights;“ 478 F. Supp.

~at 345. The oourt reasoned t:.hét the Klamath Treaty had as its principal
| purpo5e the establishment of an area for the

"exclusive occupation of the Indians so that
they could become self-sufficient. The

Treaty provided two ways for the Indians to
be self-sufficient. Pirst, it ensured that
the Indians could continue their traditional
way of life which included hunting, fishing,
trapping, and gathering. Article I of the
Treaty secured to the Indians their right to
pursue their traditional way of life. Seoond,

it encouraged the Indians to adopt agriculture,”
Id.

1f water is reserved for preservation of hunting and fishing rights on
a lte.frminated resérvation, then water rights must continue in streams which
have not lost their reservation status, including not only those on the
- 80~called "diminished” portion of the Wind River Reservation, but also on
the portion opened to settlement by the 1905 Act. |
Earlier this month the Ninth Circuit Court of Appeals issued an
opinion based on its rehearing of Colville Confederated Tribes v. Walton,
Nos. 79-4297, 4309 and 4383 (9th Cir. June 1, 1981). There the court ruled
that there was an implied reservation of water for the Colville Reservation
"for the development and maintenance of replacement fishing grounds.”
Slip Opin. at 2623. The court 50 ruled after observing that the Indians'
*principal historic fishing grounds on the Columbia River have been

destroyed by dams. The Indians have established replacement fishing gqrounds

« « o by planting a non—-indigenous trout.” 1d. As did the district court

in Adair, the Court of Appeals recognized that "{plroviding for a lang~
based agrarian soclety . . . was not the only purpose for creating the




. L I . H
Ny - - oa 4 . . . N - LR B "
""'. Coe g 1-\. LI . L] . . . L. 1 P . .
H '
. a
' B

Ll
-

L
[
L

. e

A [
TR

. .

'
. L]
R .
", =
'
L I ;
L]
, '
L B

in 'which the Supreme:Court héld that in setting aside Devil's Hole National"
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' Monument there was ilTpliedly reserved sufficient water to preserve fish.
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~ These cases clearly support the Government's claims in this case.
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) '_vaiﬁds"diémggidﬁs_df this issue may be found in the "United States

| Propcsed .gind'}ir_;gs_ ."_of"Fac':t, Conclusions of Law and Brief Concerning the

-

| Boundaries of the Wind hR'ive'r Indian Reservation and the Priority of Water

. Rights for Lands Within the Reservation,” August 1980, and the "Legal
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 Parameters for United States' Statement of Clains,” March 1980.
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- Respectfully submitted,

- Myles E, Flint
Attorney, Department of Justice
Land & Natural Resources Division
10th & Pennsylvania Avenue, N.W.
Washington, D.C. 20530

James J, Clear .

Attorney, Department of Justice
Land & Natural Resources Division
10th & Pennsylvania Avenue, N.W.
WEShington; D.C. 20530

Tom W.. Echohawk

Attorney, Department of Justice
Iand & Natural Resources Division
Denver, (O 80294

o Nt wr—— A} W L R il e — el i e oL,

P,
Oseph Membrino
Attorney, Office of the Solicitor
Department of the Interior
Washington, D.C. 20530

JUN 24 199
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N gennri andum in Support rﬂemim’tg if:]z:zgoing
- Judicial Notice and for Order that Adjudicated State Water Rights
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- William J. Thonpson, Esq. Mr. Houston G. Williams

o Dray, Madison & Thqnpson |
204 East 22nd Street g}_é:giaéfﬁlf;istant Attorney General

Cheyenne,'xm 82001 l_%%léﬂsé Portier, Day & Neville
| L | St Natio
Harry Sachse, Esqg. Casper, WY 32635..1 pank Bldg.
Qite © e
2030 M Street, N.i. Special Master 0 ROneaLio
‘Washington, D.C. 20036 Box 1707

- Ch
R. Anthony Rogers, Esq. | | eyenm,.wr he002
Wilkinson, Cragun & Barker James L. Merrill, Esq.
Hall & Evans

2900 Energy Center One
717 17th Street

Mr. Steven F. Freudenthal Denver, CO 80202

Attorney General

- State of
123 Capitol Building
Cheyenne, WY 82002

Hr.'Frank J. Trelease
Special Assistant Attorney General

State of Wyoming
Rancho Murieta

17 Colina lLane
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