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. _WYOMING'S RESPONSE TO THE UNITED STATES'
AND TRIBES' PROPOSED FINDINGS OF FACT, CONCLUSIONS OF
- - LAW, INTERLOCUTORY DECREE AND
o SUPPORTING BRIEFS

‘Appendices C, D, E & F
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- IN THE DISTRICT COURT OF THE

FIFTH JUDICIAL DISTRICT
STATE OF WYOMING

IN RE: THE GENERAL ADJUDICATION )
OF ALL RIGHTS TO USE WATER IN )
THE BIG HORN RIVER SYSTEM AND ) CIVIL NO. 4993
ALL OTHER SOURCES, STATE OF )

WYOMING -

VOLUME 10

Appendix Wyoming's Response to the United
- States' Proposed Conclusions of law

Appendix Wyoming's  Response to the Tribes'
Proposed Conclusions of Law

Appendix E Wyoming's Response to the United

States' Proposed Interlocutory Decree

Appéndix Wyoming's Response to the Tribes®
Additional Provisions in the United
States' Proposed Interlocutory Decree




APPENDIX C

'71 .Wyoming'$'Reéponse to the United States'
. Proposed Conclusions of Law

2]

Introduction

In its review of the Proposed Conclusions
of Law submitted by the United States, the
State of Wyoming has determined that cer-
‘tain of these require specific response.
‘Such Conclusions are set forth verbatim

on a page, with Wyoming's response thereto
on the page or pages immediately following.
The lack of a response herein shall not be
construed as an admission to the accuracy
or relevance of any proposed provision.
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UNITED STATES PROPOSED CONCLUSIONS OF LAW

1. The boundaries of the Wind River Indian

Reservation are as agreed by the parties 1in the "Stipulation

Concerning the Boundaries of the Wind River Indian Reservation"”

filed with the Court in this case.
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Wyoming's Response:
2 2 [esponse

1. Although the exterior boundaries were stipulated,

the major parties also provided, at page 14 of the

stipulation that:

._- '-l-_-_ .'H"‘ v -- - et -~ W T - -

The parties reserve their rights to
challenge the wvalidity, priority date,
purposes, quantity of water and any other
characteristic of any water rights which may
be claimed in the above-described area.

This stipulation shall not affect the
jurisdiction of any parties over lands

within the exterior boundaries of the
Reservation.
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UNITED STATES PROPOSED COMCLUSIONS OF LAW

2. At the creation of the Wind River Reaservation

by the Treaty of Fort Bridger on July 3, 1868, a reserved water
right vested, in a quantity to meet the present and future

needs of the Wind River Indian Reservation and to provide a

permanent home for the Indians there. The reserved right

extends to the surface and groundwater resource of the Wind
.4ver Indian Reservation. This includes the right to use
the most accessible and least expensive water source. The

priority date for that reserved right is July 3, 1868.




Wwyoming's Response:
=y = Respohse

2. There 1is absolutely no evidence in the Record
that Congress intended to reserve water for the

Reservation in 1868, To the contrary, the unrefuted

evidence, including events

state law) and the 1914 Indian Appropriations

which Congress refused to grant reserved rights)
conclusively demonstrates the lack of that intent. Wardg
V. Race Horse, supra; Merrill v. Bishop, supra. See

e

generally Wyoming's Proposed Findings of Fact and

Conclusions of Law 3~1 et seq., and support therefor.

Law 36-1 et seq. ' Nothing in the authorities enunciates
any "right to use the most accessible and least expensive
water source,"”

The 1868 priority date applies only to a very
limited category of lands. See Wyoming's Proposed

Findings of Fact and Conclusions of Law 28-1 et seq,




'UNITED STATES PROPOSED CONCLUSIONS OF LA

3. The'reserved water right of the Wind River
Reservation ls that amount of water required for the development
for beneficial use of the human and natural resources on the

reservation. Development of those rescurces will assure the

existence of the reservation as a permanent tribal homeland.
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Wyoming's Response:
-3 If a reserved right exists at all for the Wind

River Indian Reservation, it &exists only for the

Reservation's primary pﬁrpose, United States v. New

Mexico, supra, which is purely agricultural in nature,

Sshoshone v. United States, supra.
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UNITED STATES PROPOSED CONCLUSIONS OF LAW

Q. The proper neasurement of the reserved water

right {is that quantity of water which *3 necessary to make

the Wind River Indian Resenvation a permanent homeland for the

Shoshone and Arapahoe Indians. The right includes that amount

of water sufficient to serve the needs of all of the practicably
rigable acreage, livestock cperation, mineral development and

associated industrial ‘activities, nunicipal, commercial and

domestic purposes, instream flows for preservation of optimum

fish habitat, and to preserve aesthetic and wildlife areas,
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Wyoming's Respense:'

.4;e1 The amount of any reserved tight is the amount ef
:Qatet:'né¢essery to satisfy the "minimal needs" of the
.Reee:vation ene‘ to ensure that the primary agricultural
perpese“'is not "entir_ely dereatea." Cappaert v. United
Statee,“ﬂgf_g_- United States v. New Mexice, M. It is
_1mportant te .remember that even if no reserved right
exists..for- the Reservation, it 1is not without water.
Pursuant to cengressienal directive, the United States
ebtained water rights from 1905 threugh 1915 £for the

irrigation of 145,000 acres of Reservation land.
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UNITED STATES PROPOSED CONCLUSIONS OF LAW
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Wyomingfa'Response:_

5. This | proposed finding begs the questlon of

__whether Congress ever mtended to reserve water for the
o Reservatlon. Furthermore, the conclusmn proposed by the
,_Unlted States ie directly oontrary to.  the 'prlnolples

¥ announced by the United States Supreme Court in Ward v,

Race Horse, supra.
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- UNITED STATES PROPOSED CONCLUSIONS OF LAW

6. The Tribes are.entitled Co a reserved water right
for those lands outside of the'stipulated boundaries of the
Wind River Indian*Reservation known as Arapahoe Ranch and
Padlock Ranch.and deseribed in Article IV of cthe decree,

that have been purchased and are held in trust by the United

States for the Shoshone and Arapahoe Indians. The priority

to water for those lands is the dates on which the lands
were purchased, April 10, 1941, and July 14, 1948. The

Tribes also are entitled to the state awarded water rights

and priority dates appurtenant to the those lands which

~are set forth in Article IV of the decree,




Wyoming's Response:

6. Aside from .the obvious evidentiary problem
_conlcerning_ acquisition of the Arapahoe and Padlock
Ranches, as well as the other lands north of Owl Creek for

which evidence was submitted by the United States, there

is no United States or Wyoming Supreme Court decision

supporting the award of a reserved right for non-reserved,
acquifed lands. The absence of such authority is
obviously the result of another inability to show
congressional intent to reserve water when the executive

purchases land.




UNITED STATES PROPQSED CONCLUSIONS OF LAW

7. Wyoming's constitution, which was accepted,
ratified and confirmed by Congress upon Wyoming's admission
to the Union, did noct affect the preexiscing reserved water
rights of the Wind River Reservation in any way. .Indeed,
Wyoming's constitution.expressly disclaims "all right and

title . . . to all lands owned or held by any Indians or
Indian tribes . . . and that said Indian lands shall remain

under the absolute jurisdiction and control of the Congress
of the United States . . . ." As has already been concluded,
Indian reservaﬁion lands have as an incident df title a
reserved right to water to fulfill the purposes of the
reservation. Wyoming's constitutional disclaimer underscores
the immunitg from state jurisdiction enjoyed by all Indian

reservations in the United States except as that immunity

nas been specifically modified by Congress.




Wyoming's Response:
2 2 REsPollse

7. The argument advanced by the United States with

resPect to Wyoming's constitutional disclaimer (which
applies only to land) is directly contrary to the decision
of the Tenth Circuit (within which Wyoming is located)
Court of Appeals in Jicarilla Apache fTribe v, United
States, 601 F.2d 1116 (1oth Cir.), cert. denled, 444 U.Ss,.
-995 (1979), and is an attempt to 1lure the Master into
reaching conclusions which may adversely affect the

Court's subject matter jurisdiction, See Wyoming's Motion

of Reservation and Certification (filed Apr. 13, 1982),




UNITED STATES PROPOSED CONCLUSIONS OF LAW

8. The Act of March 3, 1905, (33 Stat. 1016) opening
a portion of the reservation to settlement did not affect the
reserved rights of the Wind River Reservation. Article X of

the 1905 Act expressly provides. that nothing in it "shall be

Ll il o e BCEET ekt S I = A R TR e s oo
4 - [ o b )
- . . )
. . - .
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ments, not inconsistent with'the provisions of this agreement.™"

Article III of the 1905 Act provides that the United States

will perform sﬁch acts as

are required by the statutes of the State of
Wyoming in securing water rights from said
State for the iprrigation of such lands as

shall remain the property of said Indians,'
whether located within the territory in-

tended to be ceded by this agreement or
within the diminished reserve.

The latter provision did not abrogate the reserved water

rights of the reservaticn created by the Treaty of Fort 20./

Bridger in 1868 and protected by Article X of the 1905 act.

EQ/’ Thishconclusion is not disputed by the State
of Wyoming: |

"Wyoming admits that the priority date for any
reserved water.right found by the Court to
exist for those portions of the Wind River
fleservation which were never disestablished

or patented to non-Indians is July 3, 1868."
dyoming's Brief in Support to its Response to
the claims for Water Rights of the United
States and the Shcshone and Arapahce Trihes §52.

I7 Article III has no effect on reserved water rights on the
unopened reservaticn, then logic compels that Article-=II

nas no different effect on the opened reservation. 1In fagt,
there was no difference in the United States position with
respect to -nplementing Article III on the opened and unopened

15
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Wyoming's Response:

_—-__-——_-—__--—-____-

8. The SUggEStlon that the 1905 Act does not affect

any reserved rights whlch Congress may have intended to

create is dlrectly contrary to the controlling precedent

of Merrlll Ve Bishop, supra.




UNITED STATES PROPOSED CONCLUSIONS OF LAW

9. The opening of the reservation by the 1905 ict
did not make the'opened lands public lands. They remained

Indian lands. Article IX of the 1905 Act expressly provides

that the United States was to act as trustee of the lands and
oversee their disposal for the benefit of the Indians. The

1905 Act itself did not affect the Indians' interest in the

b

opened-lands. - While the lands remained undisposed of the

Indians continued to enjoy the full beneficial interest in
them subject only to the possibility of their being sold, at

which time the Indians would become the beneficiaries of the

r-oceeds. Prior to the 1905 Act the Tribes possessed bhoth

sovereign and proprietary interest in those lands. After the
905 Act they retained their sovereign interest only until

vhe lands were reacquired in trust at which time the Tribes!
proprietary lnterest was reunited with the land. As stipulated
by the parties, the reservation includes all lands, whether

Indian or non-Indian owned, within the exterior boundaries of

the reservation.
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Wyoming's Response:
9. This conclusion is_'dirﬁctly contrary to the
.controlling_ptecedent of Moss v. State, 471 P.2d 333 (Wyo.

1970), and Merrill v. Bishop, supra, as well as footnote

24 in Rosebud Sioux Tribe v. Kniep, 430 U.S. 584, 601

C(1977).




UNITED STATES PROPOSED CONCLUSIONS OF LAW

10. All tribal and allotted lands held in trust Dy

-he United States od the Wind River Indian Reservation whethep

or not located in the opened portion of the reservation, have

1 resePVEd_water right with a priority of.Juiy 3, 1868, when

:he reservation was estabiished by the Treaty of Fort Bridger.
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Wyomlng s Response
' .

f

unsupported by the

Record (whlch 1nvolved enly a small pertlen of sald lands)

10._ This concluslon 15” utterly

and 1s 1n direct cenfllct thh the controlling precedent

of Merrlll v.-Bishep, supra.
S——— o5
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- UNITED STATES PROPOSED CONCLUSIONS OF LAW

'fll, All 1ands that have been sold ocut of Ind*an

~owner3hip but ‘have been reacquired and are presently held in
_trust by the United States for the Tribes or members of hhe
Tribes of the Hind Hiver Indian Reservation have a reserved

'water right with a pr*ority of the date of the reservat*on.

Any water rights acquired pursuant to state law and conveyed

in.the reacquisition remain in_effect.




Wyoming's Response:

. l1l. This conclusion is whoily_ without evidentiary
basis since no evidence was “submitted 'showing that
Congfess intended to reserve water (assuming it had the
power to do sO) when it phrchased lands that were 1in

private ownership. The conclusion is also contrary to the

controlling precedent of Merrill v. Bishop, supra.




APPENDIX Df

Wyoming S. Response to the Tribes'
S Prpposed Conclu51ons of Law

Introdudtion

'In its review of the Proposed ConcluSions-

- .~ 0f Law submitted by the Tribes, the State

- of Wyoming has determined that certain of
- these require specific response. Such
Conclusions are set forth verbatim on a
page, with Wyoming's response thereto on
the page or pages immediately following.

~ The lack of a response herein shall not

be construed as an admission to the
accuracy or relevance of any proposed
- provision. |
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TRIBES' PROPOSED CONCLUSIONS OF LAW

1, The boundaries of the Wwind River Reservation encom-
pass the lands described article 2 of the Treaty of July 3,
1368, 15 Stat. 873, less lands described bv the Lander nur-
chase of 1974, 18 Stat., 291, and the Thermopolis purchass of

1397} 30 Stat, 923, The boundaries of the Wind River Reservatiaon,

and the land included within those boundariss ara recorded in =h

I & L i S —

"Stipulation Concerning the Boundaries of the Wind River Reserwa

tion”" filed by the Darties with the court in this case,




Wyoming'5 Respense:
1.: ThlS cenclus1on is, in reallty,. a finding of

fact, whlch 1gneres the effect of the 1905 Act as well as

the contrelllng precedent ef Mess Ve State, 471 P. Zd 333

'___——-—-_—

| (Wyo. 1970) and feotnete 24 of Rosebud Sieux Trlbe V.
~ Kniep, 430 U.S. 584, 601 (1977).
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"in wsusk by khe Pribes ex by membexsg ef khe Teize
ahly irricable acreage:
and associatad

domestic purposes: preservation of groundwater resocurces: and

instream flows for the odreservation Of fisheries and aesthetic
W
areas, as all are associated with land and other natural ra-
W

sources </ owned in fee or in trust by the Tribes or Dy members
of the Tribes or. their direct descendants,-é/
—— ST ECC CesSCondants

lated boundaries of the Wind River Reservation,
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Wyoﬁiﬁg's'Résponsé: 

.%2; . This; ,Cdn¢1héioh' i$- directly contrary to
cbntrt:lling .pre_ce.ﬁeﬁt in Merrill v; -Bishop, supra, and
Moss v. S-ta'i.:e,l-.ls_ugf_g_; as well as the deé_isions_ of the
-Uni.ted_.si?ate's Sﬁpréme Court in Ward v. Race Horse, supra,

- Cappeart v. United States, supra, and U. S. v. New Mexico,

- -

:su'p.ra{._ _See Wyoming's _Respons'e to United States' Proposed

Conclusions of Law.
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lTRIBES;_pRoposzo CONCLUSIONS OF LAW

3.- m . \ | I
. The _rlbes are entltledjto @ reserved water rignht

w*th a prlority date Of Ju_y 3 1853, 'ffi nt e servn all

1 v
. ands althin-the Reservatxon now ownnd 2y non-Indlans, which the

Tz ibe .
I S may =asonasly be ex oected to reaccux e etcent for ar ¢s,
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d by qon Indlans, w'* in- the 11vefton “eclamatlon ”ro;ect




Wyoming's Response:

3. fThere is no evidence in the Record or any

decision of the Uh‘ite_d "._State.s or Hyomihg Supreme Courts
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TRIBES' PROPOSED CONCLUSIONS OF LAW

4, The Tribes are entitled to all of the State cerkti-

fied rights with the associated priority dates, as shown in

Article IV of the Decree in this case, as well as a reserved

water right with priority dates as of the date of acquisizion by
the United States for the Tribes with resvect to all lands com-
prising the Arapahoe Ranch which are located outside khe stinu~
~ated Reservation bouncdaries. These lands are

status and administered in the same manner by the 3Bureay of
Indian Affairs as the Wind River Resarva-ion,

Reservation Arapahoe Ranch lands are legall:

s@parate tracts as follows:
Tract 1 acquired on July 14, 1948 (which

right priority date) (Deed Nos. 1373.and 13792):

Lot 3, the south cne half of
Of Section 15; Lot 2 and the
Lot 2 0f Section l3; Lo=s
the S L/2 SW L/4 NT /4,
and S L/2 s5W l/4 SW L/,
and 2, Se¢tion 2l: Lo-

1 and 2 0of 3ection 230;
NOortn, Ranca 99 ?nst,
dian, Hot Springs Cou
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/2 SE L/4,
_/2 NA L/a, &
L/4, Seczion 4.
NW Ll/4, N2 1/4 SE
Secticn 3; NI l/4
4, Section 6 ot L,
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TRIBES' PROPOSED CONCLUSIONS OF LAW

S L/2 SE 1/4, T 1L/2 84 1/4, Lots 3 ancé 4

tion 31; S 1/2 SW L/4, Section 32;
Township 44 North, Range 97 West,
- cipal Meriqlan, Hot Srrinas Coun+y,
'S 1/2 sW 1/4, S 1/2 8B */4, Snﬂ -an

1/4,"NW 1/4, SE L/4, NW L/4 S

26; E 1/2 NE 1/4, NE 1/4 SE _/4

NE 1/4.8W 1/4, N 1/2 S L/4, S -

/2 SE 1/4, Lot L, 2 znd Section 35
SZ 1/4, Section 36; Mowns:

98 West, 6ch Principal Mo

County, Wyoming, Lots .,

l; Lot 1 and 2, Section 2:

Range 98 ‘Jest, 6th Princimal

County, Wyoming
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Wyoming's Response:
— = [tsponse

4. This conclusion is in violation of the parties'

stipulation, dated January 24, 1980,

in which all sueh
were provisionally confirmed.
1t represents an

certificates Furthermore,

undisguised double-dip, resulting

1905 through 1915, state

©f Reservation land,

the State ang its

courts are utterly without jurisdiction to grant, maintain

Or recognize said state-awardeg rights,




TRIBES' PROPOSED CONCLUSIONS OF LAW

5. The Tribes are entitled to a reserved water right
that assures them the use of replenishable groundwater so :hat
they may exercise the right to the use of minable groundwater, iF

a2y so choose, ané the zight to prevent such mining by anvona
,
else, This reserved right to sufficient groundwater in the
Tribes is to satisfy Ehe following ourvoses;
a, tO maintain current croundwaker lavels in all

aquifers and to prevent mining of groundwater by any cerson or

entikty other than. the Tribes;
b, to sustain existing groundwater well oroduc-

tion by the Tribes, their members, direct descendants, lessees

aly "w

and contractees: and

c. to provide groundwakter resour for Euture

L=V Y

water needs of the Wind River Reservation,
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‘Wyoming's Response:

-',s;ﬂ-_This _chc1u$ion_.is.-SUPPGftéd, by neithef_ €

eviq__ehce'ﬁ nor “the '._ded_isions ‘of the United States Supreme

-Court. - Cappaert v. United States, supra.
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TRIBES' PROPOSED CONCLUSIONS OF LAW -

.y
] J -

6. In the event of Insufficient availability of
Lo serve any part of &  Tribes' reserved water
~ Tribes are legally entitled o choose which of their

1

exercise and which not to exercise,
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Wyoming's Response:

6. Thls conclusion highlights a major weakness in
the evidence of the United States and Tribes -~ water
avallability. If, having the most senior right in the
river, the Tribes expect water shortages, how can they be
granted a rese:ved right for water which even they are not

certain will be naturally available for their use?




- TRIBES' PROPOSED CONCLUSIONS OF LAW

7.  There ara
nq
t0 other
'étojects_actua | on in EheLWest which héve
zibng;té:m irrication, The Second is whether the »nroi
shown to be féasible under a benefit-cost analysis,
| studie6 in this case meet either test, they are practicably
irrigablé.? . I

b




‘Wyoming's’

a . . n . '
. - - . [ § .

-
. . ' :

. This conclusion is not in accordance with the

I - ) ' - . - .

. - - s

stipulation = of . the.  parties. © Wyo.  Exh

-

- 13160-13164.

-
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TRIBES' PROPOSED CONCLUSIONS OF LAY

. S. - BEach adjudiéated water xight pursuant to wyoming
law is an official acknowledgement by the State that irrigation
Works have been constructed and that wate:
arplied to the_la X ch
tion, A_certificate_is therefore orima fa

irrigable,
nle of

being restored to irrigation.

| I
]
. I
-
| l
I %




Wyoming's Response:
m--——-_—_“ . ) . .
8. ThlS Cencluslen 1s unsupported by the evidence.

I’I‘he test:.mony ef Mr. Chrlstepulos, the Pre51dent of the

'Bearc] _ef Centrel, shews that the tests fer practlcably

- _irrigable ecres (as suggested by the Trlbes in Proposed
"_CencluSJ.en of Law 7, supra) as well as the definition te
":_which the partles stlpulated, are neither considered nor
,applled by the Board of Centrel when such a Certificate is

'granted- See Wyeming s Proposed Conclusion of Law J0A-~4.

el Sl




APPENDIX E

ﬁ7ﬁifff{ﬁYéﬁihgTs Resp¢nse-t6Lthe'United States'

-_:PropqSed’Interlocutory-necree-

" Tntroduction

‘Tn its review of the Proposed Interlocutory
- Decree submitted by the United States, the
state of Wyoming has determined that certain
of these require specific response. Such
provisions are set forth verbatim on a page,
with Wyoming's response thereto on the page
or pages immediately following. The lack of
a response herein shall not be construed as
an admission to the accuracy oOX relevance of
any proposed provision.




UNITED STATES PROPOSED DECREE

ARTICLE 1

Definitiong
__-___—___

For purpose of this decree:

i

» induscrial anpd
Instream flows for Preservation of

fishery habicat, preser.
vation of aesthetic and wildlife areas,

livestock consunmption
and stock pond evapovation.

(D) "Fishery flow"

means the optimum mean montaly flow
will produce maximunm Fish habicat in 4 glven str

which eam reach,

low" means 100 percent
the naturally occurring water in the lakes

(E) "Aesthecics and wildlife £
of

areas deplce:




UNITED STATES P®ROPOSED DECREE

(G) "Livestock water requirements" means the diversion
requirement necessary to satisfy the needs of livestock or
evaporaced from stockponds maintained for livesrtock watering
purposes on the Wind River Indian Reservation.

(H) "Agricultural water requirements”" means the
diversion requirement to supply che net irrigation requirements of
the crops and associated distribucion, conveyance, and on-farm
losses,

(1) "Mineral and Industrial water requiremencs" means
the diversion requirement necessary td satisfy the needs of the
varlous indusctries listced in Article 11, Secrion 4 below.

(J) "Municipal water requiremencs" means the diversion
requirement ecessary to satisfy the personal water needs for the
Indian population of Fc. Washakie, Riverton, Ethete, Boulder
Flat, Arapahoe, Pavillion and remaining rural areas of the Wind
River Indian Reservation for domestic, commercial and Lighe
indusecrial use,

(K) "Mean monthly flow (MMF)" means the average £low,

expressed in cubic feer per second, continuously availablae throughout

a given month,

(L) "Stream .reach" means that section of riverp Or stream

designated In United Stares Exhibirt WRIR C-281

described {n Article II, Section 6 below which depicts the seccion

of river or streanm throughout which Zishery flows are required,

(M) "Diversion" means (L) the act of taking of wacer

tTom a stream or other body of water into a canal, pipe, or

ther conduit; (2) a man-made 3tIuccture for taking water from a

Stream or other body of water.




UNITED STATES PROPOSED DECREE

" |
(N) Non-Conaumptive use" means the use of water in a

way that does not raduce a aupply.' Examples include hunting,

fiahing, boating, and swimming, instream flowa and preservacion

of natural laka levels.,

(0) The boundariaa of the Wind River Indian Reservation

have baen stipulated to by tha ‘parcties, That scipulation {s

attached herato as Appendit 1.
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wyoming's Response to United States’

— - =0 United States'

Proposed Interlocutory pecree
M

for the Wind River Indian Reservation
- 20230 Reservation

Art. I Definitions
—_— s irtions

"Diversion Reqguirement"

1.

NOo Supreme Court decision Permits reserved rights in

ground water, Cappaert v. United States, supra, holds

only that reserved rights

NO evidence was presented in this case to show that

the uses set forth in Proposed decree are "beneficial,"

Bs "Indian Water Rights"

As discussed

Congress in
€Xpressly provided that water

rights for the Wing River Indian Reservation be Oobtained

under Wyoming State TLaw and in 1914,

Congress refused to

recognize or create a reserve water right for the

Reservation,

4




C. "Beneficial use"

1.

The uses described herein, except perhaps irrigation,
do not fall within the Primary agricultural purposes
of the Reservation and, 1in accordance with the
decisions of the United States Supreme Court, water

for these uses must be obtained under state law., With

respect to irrigation, however, the United States has

already obtained Wyoming water rights for the
irrigation of 145,000 acres. Consegquently, the
reserved right sought here is Utterly unnecessary to
meet the "minimal needs" of the Reservation or to
ensure that the primary purpose of the Reservation is
not "entirely defeated." |

There is no évidence, whatsoever, that supports the
granting of a decree for the "development of

hydroelectric power."

D. "Fishery Flow"

A decree for ‘optimum" flows for the production of

"maximum" fish habitat:

l.

Bears no relation to any established historic

conditions, and
Hardly seems fashioned to meet "minimal needs" or to
assure that the Reservation's Primary agricultural

purpose is not "entirely defeated,"




E.

F,

"Aesthetics and Wildlife Flow"

Rights for the above purposes:

l.

Are unsupported by the evidence insofar as wildlife
flows are concerned,

There is no credible evidence in the record that 100%
of the flows are  necessary to safeguard the
Reservation's "minimal need" or ensure that its
primary agricultural purpose is not "entirely
defeated,"

The reference to "naturally occurring water"
constitutes a term which is undefined by the evidence
herein and, therefore, suggests a decree that is so

ambiguous as to be unenforceable and of no effect,

"Natural Flow"

There is no evidence whatsoever in the Recorg herein as to

the natural flow of any of the listed sources except for a

few major river and stream segments,

"Livestock Water Requirements"

There is no evidence whatsocever in the Record concening the

location, size or source of supply, let alone the land

status, of stockponds on the Reservation.




"Agricultural Water Requirements®

[NOo Response)

"Mineral and Industrial Water Requirements™"

The needs referred to have not been established by

competent evidence in the Record herein.

"Municipal Water Requirements"

[NO Response]

"Mean Monthly Flow"

[No Response)

"Stream Reach"

[NOo Response]

"Diversion"

[No Response]

"Non-consumptive Use"

Uses described in this definition are wholly unsupported by

any competent evidence in the Record herein.

"Boundaries"

NOo reserved water right may be awarded for lands located

outside the stipulated boundaries of the Reservation.,
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UNITED STATES 2RO20SED DECREE

ARTICLE II

IT IS ORDERED, ADJUDGED, AND DECREED that the United
States has reserved, by virtue of the Treaty of Fort Bridger,
July 3, 1868; and for the benefit of the Shoshone and Arapahoe
Tribes of the Wind ﬁiver Reservation, the right to divert water,
or to have water diverted, in the amounts set forth herein, and
from the streams set forth herein, and further that said right
has 2 priority date of July 3, 1863, and the United States or
the Shoshone and Arapahoe Tribes shall have the right to prevent

the diversion'of water f{rom- said streams b? persons whose

1priority date does not predate July 3, 1868, 1if said diversion

would interfere or prevent the United States or the Shoshone and
Arapanoe Tribes from fully enjoying and utilizing the rights

herein granted and recognized.




UNITED STATES PROPOSED DECREE

Seetion 1

AGRICULTURAL WATER REQUIREMENTS

PRIORITY DATE:

Jeacription
l. PROJECT LANDS

A. Project Lands - Futupe

l.
2.

3.
4

5.
5.
7.
8.
9.

3. Project Lands - Historlc

l.

2,

North Crowheart Unit
South Crowheart Unit
Arapahoe Unit
Bighorn Flats Unit
Bighorn Flats Unit
Riverton Easat Unit
Riverton East Unit
Riverton East Unit
Owl Creek Unit
Subtotals

Hay Unit

Ray Unit
Coolidge Unit
Coolidge Unit
Sub Agency UPit
2udb Agency Unit
Dinwoody Rench
Dinwoody 2ench
Wind River ©A"
Johnatown Unit
Johnstown Unit
Lerthana Unit

Wwatep Average
Right Annual
Acreage Diversion

(acres) (AF/acre)

38,773
4,695
3,808
1,702

968
157
272
3,385
2U5

- L -
O OO OO O WD

» - L »

L ISl MM 5l
&
e l aadl e (R EVER S W

54,005

9,898
28
7,829
200
3,162
306
5,496
892
1,118
654
190
2,148

July 3,

1863

Annual
Diversion
Requirement

(acre-feet)

147,767
20,137
16,720

4,748
2,464
496

861
16,179
855
210,227

52,657
118
38,753
1,001
16,632
1,531
66,281
2,056
13,483
4,539
951
14,821

Sourece of
Water

Supply
(descrintion)

Aind River
Wind Riverpr

N.F. Popo Agle River

Wind River

Little Wind River
Little Wind Rivep
Big Horn River
Big Horn Rivep
S.Fo OW]l Creek

Little Wind RAiver
and Tributaries
Little Wind River
and Tributaries
Little Wind 3iver
and Tributaries
Little ¥Wind Rivep
and Tributaries
Little Wind River
and Tributaries
Little Wind Rivep
and Tributaries
Wind River
and Tributaries
Wind Riverp
and Tributariaes
wind Rivep

Wwind River
Aind River

Wind River

- _—
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UNITED STATES PROPOSED DECREE

Water Average  Annual Source of
Right Annual Diversion Water
Acreage Diversion Requirement Supply

Deaerigtiun - | | (acres) (AF/acre) (acre-faeat) (description)
8. LeClair Unit 1,371 5,48 7,513 Wind River

9. Midvale Unit 5.58 3,175 Wind River
Subtotals b _ 223,511

TOTAL PROJECT LANDS 433,738

NON~PROJECT LANDS
Wind River PBasin

l. East Fork Wind River 310 ' .8 ¥Wind Rivep

_ and/or Tributaprice
2. Dinwoody Creek 171 Dinwoody Creek

and/or Tributarier
3. Meadow Creek 166 Meadow Cresk

and/or Tributapries
i, Meadow Creek 179 Meadow Creek

and/or Tributaries
5« Meadow Creek 160 Meadow Creek

and/or Tributapier

6. Dry (Pasup) Creek 1,977 Dry (Pasup) Creek
. and/or Tributarie:

7. Dry (Pasup) Creek 56 Dry (Pasup) Creek
and/or Tpributariern

8. Dry (Pasup) Creek 115 ’ Dry (Pasup) Creek

and/or Tributapier
9. Crow Creek 2,927 Crow Creek

and/or Tributapiec
Crow Creek 36 Crow Creek

| and/or Tridutapies
Crow Creek 154 Crow Creek

_ and/or Tribdutarie:

Dry Creek 183 Dry Creek
ang/or Tridbutarie:

Dry Creek . Y Ory Creek

and/or Toridutapries
Willow Creek 60 ' Willow Cree

and/or Tributaprics
Willow Creek 7 Willow Cresi

and/or Tributariac
Bull Lake Creek 26 : 3ul)l Lake Creesy

and/or Tridutaplior
8ull Lake Creek . 37 Bull Lake Creelk

and/or Tridbutapries




UNITED STATES PROPOSZD DECREXS

water average Annual Source of
Right Annual Diversion dater
- Acreage Diversion Requirement Supply
Description (acres) (AF/acre) (acre-feet) (descrintion)

18, Main Stem Wind
River 1,338 5.54 7,413 Wind River

19, Malin Stem Wind 487 5.77 2,810 Wind River
River

20, Main Stem ¥Wind
River 213 1 Wind River

Subtotals 3,000 ' 48,2484

Little Wind River Basin

1. M.F. Little Wind H.5s Little Wind River
River : and/or Tributaries

H.Fe Little Wind N.F. Little Wind River
River and/or Tributarlies

HeFo. Little Wind N.F. Little Wind River
River - and/or Tributaries

S.F. Little Wind S.F. Little Wind River
River . and/or Tributaries

S.¢. Little Hind S.F. Little Hind River
Rivep - and/or Tributaries

S.F. Little %Hind . S.F's Little Wind River
River and/or Tributaries

Mailn Stem Little Main Stem Little YWind
dind River . River

sage Cpreek cage Creek
- and/or Tributaries

Sage Creek Sage Creek
and/or Tributaries

Crooked Creek Crooked Creek
and/cr Tributaries

Crooked Creek Crooked Creek
and/or Tribuszaries

5
i
:
d
B
8
i
i
g
f
d

Trout Creak Trout Creek
and/or Tributaries




UNITED STATES PROPOSED DECREE

Hater Average Annual Source of

Right Annual Diversion Hater

Acreage Diverslion Requirement Supply
Description * {(acres) (AF/acre) (acre-feet) (descrintion)

13. Trout Creek ' 63 5.11 322 Trout Creek
and/cr Tributarles

14,.. Spring Creek 178 4.97 885 Spring Creek
_ and/er Tributariecs

15, Bighorn Draw 4.94 687 Bighorn Draw
| . and/or Tributaries

Mill Creek . * Hill Creek
and/or Tributaries
Subtotals 39,195 .

Big Horn River Pasin

l. Main Stem 2igz Horn 3ig Horn River
River

Cottonweood Creek . Cottonwood Creek
and/or Tributarliaes

Muddy Creek Muddy Creek
and/or Tributaries

Muddy Creek Huddy Creek
and/or Tributaries

Muddy Creek duddy Creek
and/or Tributaries

Flve Mile Creek | Tive Mile Creek

and/or Tributaries
Subtotals

Ffopo Apile River Basin

1. H.F. 2opo Agle NeF. Popo Agle
Rivap and/or Tributapriaes

2. N.F. Popo Agle | N.F. Popo Agile
dlver and/or Tritutaries




UNITED STATZS 2ROPOSED DECREE

Water  Average Annual  Source of
Right Annual Diversion Water
Acreage Diversion Requirement Supply

Description (acres) (AF/acre) (acre-feet) (description)

3, Main Stem Popo 40 5,40 216 " Main Stem Popo Agie
Agle diver . Riverp

4. Haiﬁ'Stem Popo | T4 5.74 Main Stem Popo Agle
- Agle River River
 Subtotals | [1F:] |

Owl Creek 2aain

l. S.F. OwWl Creek ? | S.F, 0wl Creek
| and/or Tributaries

S.F. Cwl Creek 75 S.F. Owl Creek
- and/or Tribucariesn

S.F. Owl Creek 654 . S.F. Ouwl Creele -
| and/or Trihutarie

Main Stem Owl Creek 434 - Malin Stem Cwl Creek

Mud Creek 754 4,008 Mud Creek
and/or Tributaries

Mud Creek - 185 979 - Mud Creek
| and/or Tridbutaries

7. Mud Creek 4Q 215 Mud Creek

- and/or Tributarlies
Subtotals 3,001 15,753
TOTAL NON=-PRQJECT 25,465 138,422

TOTAL CLAIM 112,936 acres 572,160 acre-feet

-F_-r!*-—-r-'—'—-__r._,uﬁrﬂw_ h"‘—'-'-"""?_ B 'H'I.'.'-—F';__ -r-r--'-r-m prinaiiniaiig
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UNITED STATES PROPOSED DECREE

Section 2
LIVESTOCK WATER REQUIREMENTS
S eotvbd waten REQUIAEMENTS
PRIORITY DATE: July 3, 1868

Annual Water Sources of
Requirement Water Supply

Descrigtion | (acre-feat) Gdescrigtion)

l. Wind Hiver/Big Horn 870 Wind and Big Horn Rivers
River Basins and/or their Tributaries

2. Little Wind River: 870 Little Wind River
Basin . and/or Tributaries

3. Popo Agie River 60 Popo Agie River .
. and/or Tributaries

4, Owl and Red Canyon 930 . Owl and Red Canyon Creeks
Creeks | and/or their Tributaries

TOTAL | 2,730 acre~feet

- Section 3
MUNICIPAL WATER REQUIREMENTS.,
NG IPAL WATER REQUIREMENTS
PRIORITY DATE: July 3, 1868

Annual Yatep Source of
Requirement dater Supply
Service Area (acre-«feet) (descrintion)

1. Riverton 39' dind River

2. Fort Washakie 972 Little Wind River
- and/or Tributaries

Ethete 549 Little Wind Rivep

Boulder Flat Popo Agle River
and/cr Tributaries

Riverton Groundwater
Arapahoe Croundwater

Favillion Croundwater

8. Other Areas Croundwater

TOTAL 2,220 acre-fast




UONITED STATES PROPOSZD DECREL

Section U

INDUSTRIAL AMD MINERAL DEVELOPMENT
WATER REQUIREMENTS

PRIORITY DATE: July 3, 1868

Annual
Diveraion Source of
Requirement Water Supply

Mineral . Use (acre-feet) (description)
1. 0i1 Secondary Recovery . 5,550 Croundwater

2. 011 Secondary Recovery 1,030 Groundwater/Wind
| . River 1/

Hatural Gaa"Sweetening and Groundwater
Dehydrating Plant

Natural Gas Sulfuric Acid Plant Groundwatep

Natural Gas Anhydrous Ahmonia Groundwater/Wind
Plant Aiver 1/

Coal In=Situ Gasification Groundwater
Plant

Ceal Duast Control/ | + GQroundwater
Reclamation at
Power Plant

§. Coal 150 MY Power Plant Croundwater/Wind
- River 1/

9. Gypsun durface Reclamation 10 Groundwater
for Mining

10. Cypsun dalldboard Manu- 300 Groundwater/Wind
facturing Plant River 1/

1l. Uranium Dust Control/Inecidental 15 Grnundwatér
Purposes at Plant

1/
12. Uraniun Uraniun Processing 478 Croundwater/Crow Creask

rlant

-—-_——'_—_——Il-__—-______

1/ 9370 acre-feet of the nineral and -nduatrial water requiresents can
be served froom either surface or groundwater., The recalining requirexents
are Lo be furnished frcm groundwater, .




. UNITED STATES PROPOSED DECREER

Annual -
Diversion Source of
Requirement dater Supply

Mineral a Use (acre-feet) (description)
13. Pﬁosphate' Minining Operatioh' | - Groundwater
. 2/

14. Phaaphata'j Beneficiation/Wet 825 Croundwater/Yind
y Acit Erpcesaing - , River

17,876 acre-feet

TOTALS

R R e e -
. ! b . - . _

_"_"'-'_-—-—-l——_____._____

2/ 9370 acre-feet of the
= : '@ nineral and {ndustri a
::nu?a served fron either surface op graundwater.r 3%6H3::;*5?qgir-=ent;
quirements are to be fupnished from groundwatepr, TREne

T A e g 1y
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;WYOming's Reepenser
o . N Artlcle II .
Only the United States may enforce such a watef right..
';'__"No such right may be. granted for lands which have been
-_allotted or whlch have net been continuously held in trust
-'by the United States since July 3, 1868.

'The Unlted States has falled to meet 1its burden of proof

fW1th_ respect to the agrlcultural water requirements set

‘forth therein.
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 UNITED STATSS PROPOSED DECREE

ARTICLE IIT -

g 5;'”Ai§ri§ fﬁrthéb ORDERED, ADJUDGED and DECREEﬁ,.thaﬁ
.EM ﬁhg.Uﬁiﬁe&5$ta£ea ha& reserved, by virtue df the Treaty of-
| ;.:JU1j 3,?1B68,_and-rnr the benefit of the Shoshone and Arapahoe
l Tribes;.thé rigﬁp to prdvenE any person, having ﬁ priority date
later thén'Juiy 3, 1868; from diverting or attempting to divert
__ﬁﬁy of bhe.uateb: in the following reachea of the following streans
as set out in Sections 1 and 2 of the Article. Provided further
tﬁaﬁ aa;ﬁ rights to prevent diversions or atfeupta to divert may

:bu exarcised by the United States or by the Shoahone and Arapahoe

. Tribdes.
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_ Section 1 - |
- PRIORITY DATE: July 3, 1868
AESTHETICS AND WILDLIFE FLOWS

. S e | ~ Annual Diversion -
Description - = - | | Requirerent (acre-feet)

l. Ail Stréama/creeka within aesthetics All Matural Flows
- boundary. 3/

2 Ailﬂhatubal 1ake5. - | ' o ) Water to Maintaln Average
| | Historlc Lake Levela

1?',A11 affected streams and creeks are deplcted on United States
"Exhidit WRIR C=-7. The requirecent for the total natural flow within
the aesthetics area ls non=consunptive in nature.




UNITED STATES PROPOSED DECREE

Section 2

PRIORITY DATE: July 3, 1868

_ FISHERY FLOWS
Stream Reach 1l -~ Wind River (above Dinwcﬁdx Creek )
' MMF (cfs)

January 173
February | 172
March f 176
April . 258

- May ' 320

June aE 320
July | . 320
 August - 320
September 320
Ocﬁober | 320
November 246
December 199

Stream Reach 2 -~ Wind River (between Dinwoody and Bull
Lake Creeks)

MMF (cfs)

January - 201
February 200
March 207

April 284




Etbeam Aeach 2 Continued

May
Juné
- July-
Augugt

'September-'
" 0ctober-'

"Hovember

'December

Streanm Reach J == YWind River (between Bull Lake Creek
- and Diversion Dam .

MMF (cfs)

January
February
Hérch
April

- May

Jﬁne
July
August
September
Qetober
Novenmber

Decenmbep

"UNITED STATES PROPOSED DECREE

UME (ofs)
500
500
500
500
500
iy
302
239

254
249
258
371
500
500
500
500
200
500

365




UNITED STATES PROPOSED DECREE

. Stream Reach 4§ ~- Wind River (between diversion.Dam and
- Tittle Vind River confluence -~ tWo studvy sites)

. N . e _.... - - ;_.'l [ B I wre - F " _ -‘-" -
PN L S il Lo B ] = L

e d R B A S it 43 R N T, Y e

s - F L. L. : . . Yo

MMF (efs)

o

Fapis AR
N T i

Y
[
R Y

~January = - | 256

L-Febrﬁaby
garch
'April

B May

, " . v =" LT L . -
r-u Ltk - - .-'-..-a-':h"_ ?.,*_.lu— -
NI e LI R My LTS

, JunE'

-i Ju1y-
 Au§uat' 

r‘iSéptéﬁbng

-dctobér

Hovember
December | 293

Strean Réachlﬁ we Wind River (below Little Wind River Lo
boundary of Boysen Reservoir Wichdrawal Area

MMF (cfs)
January
February_
March
April
Hay
June

July

August
September

Qetober




UNITED STATES PROPOSED DECREE

et KA R LR I e o B e G

' vaembgr. - 500 '

_ f"Decembérw '. 4329
. o ' - MMF (cfs).

| 'Jénuéby | B - 399
~ February 390
 Maren o huy
©ape T 500
*. Héy o | 500
e s

© July - - s00

August 500

' September R 500
.' 0c£ober | - . 500
uavembe;'. ' 500
Decemher. | L qLy

"Stpeam Reach 7 =~ East Fork Wind River (below Wizegins
Fork) i “‘“"f’““‘“’““z“*-

January
February
warch
April

May

June

- July




UNITED STATES PROPOSZD DECREE

Stream Reach 7 Continued HME (efs)
August 207
September - 123
October 82
November 56

December Lq

Stream Reach 8 -- Bull Lake Creek (above Bull) Lake
————— - uake Lreex tabove dull Lake)
MME (efs)

Jénuary ' 29
February 31
March 29
April 47
May
June
July
August
September
October
Hovember
December

Stream Reach 9 -~ Bull Lake Creek (below Bull Lake)

MME (cfs)

January | . 30
February | 33
Mareh o 31.

April 5o
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UNITED STATES PROPOSED DECREER

;;Sﬁreém“REéeh-Q Contiﬁuéd MMF (efs)
. May 255

Coguly 255

August o 255 

'.  Séptémbqr '.' ::_. H.;78
'”Odtdber o  : .. 76
November-. . 41
December | . 32

Stream Reach 10 -- North Fork Little Wind River (below North
Fork Canzonﬁ

MMF (cfs)
January | 19
February ' . 20
March 20
Apbil | | 26
May . - - 80
June - 80
July | _ 80
August - 80
.September . | | 69
‘0ctober ' . 33
November :_; | 23

December | 20




UNITED STATES PROPOSZD DECREE

L

© Stream Reach 11 -- South Fork Little Wind River (below

e MME (efs) '
- Jaﬁﬁahy L 22
; "Fébrﬁary' | -
_ :: March - . 23
*;'-_'Aprili S 3
- May
Jﬁne_
'-Jhiy
- August o '-'  | g1
| September . . 72
October | 41
Movember . 28
December - - 23

Stream Reach 12 -~ Little Wind River (a2bove Popo Arcie
River confluence)

MMF (cfs)
 January 49
February 51
H;rch 51
April 71
Hay | 75
~ June | 75
July 75
August 15
' September | 75
October 75
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UNITED STATES PROPOSED DECREE

FE P M

. Stream Reach 11 -~ South Fork Little.Uind River (velow
- 3_'ﬁEEEEEIE‘ﬁEEEF?EEFT"‘”"""'"‘"f"f"ff'"'f"f“f“““"*"f~
R | MMF (crs)_ _ o |
January L IR 22
 FebruaE3--  _, - a5
CMaren g
- April o ' : ~.”31 
My
June.
July _ B
 Aﬁgu3t _ - .'..'. f 91
September 12

October - | | B ) §

‘November - | 28

December | 23

Stréam.Réach 12 ~= Little Wind River (above Pong Agle
River confluence) D
m“

MMF (cfs)

January 49
February 51
Harch . .
April

May

June

Jﬁly

Auguﬁt
Septenber

Octobep
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-'Nﬁvember | 61

Ak
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. December | 52
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 'Stream Reach 13 -- lNorth Fork Popo Agie River (below North
- - Fork Canyon)

e
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ST N

- -~ — S h
17 -

R radeuay

S T
0t
T

HME (cfs)

. '
- - . . . . -
- .- .
—

~January | 17

MR S
T
SLE N

R T T b T

' February | 16

P
It ot
L

Y . -

'Haréh | - 15
April - 26

L]
) ey W
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Lo EE

. LI .
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’ e e
S R
-t i, - FE ¢ A

" May. o ‘;'_ R 17
'Juné . - o 17
say
Auzuat o - 17

- .
" -
]

-

_Eﬂptember - 52
OQctober . - 34
'Ho#ember | 23

'becember 19

Streah Reach 14 -~ Popo Awxie River (below the North and
Middle Forks and above Little Wind River confluence)

.' -
' .
I I .
I l

HMF (cfs)

)

Jaauary 48

m

rebruary ' | 46
March | 46
April ' gl
MHay |

June

July

L]
*




UNITED STATSS PROPOSED DECRER

August | - 172
o September - | 1“0__.
:“tream Reach lﬂ Continued - MMF (cfs)

s October_' - : 9l

e 'NOVeﬁber | 63 | |
o ?iz_: .December | - | 53 ) |

|  f Stream Reach 15 - Dinwondz Creek (below Dinwoodz Lakes)

o | January' | 15

February | 1y
March E 14
.April - 21
-.Hay | B
June
'Ju;y
Augﬁst.
September = 95

Octobgr S 38
November 21

December 16

Stream Reach 16 -- Crou Creek (above Crow Creek Canvon)

HME (cfs)

January 3
Februapry 3
March 3
April | | 6
May 12
June 12
July 12




UNITED STATES PROPOSED DECREE

jff¢ S£reém ﬁeédh 16 Ccntinued_
“"-Aﬁgﬁgt;V , .
”' Se§tember
_°0ctobér'

~ November

December




Wyoming's Response:
Syo2llg S hesponse

-Article ILI
There is_no'evidence in the Record that the United States
réservéd a right.to prevent the diversion of water from the
-enumera'ted- s.treams. In fact, the diversions proposed by
thé United States in Article II, supra, are from those
- very streams and will reduce the flow in those sStreams

belbw the levels listed.




UNITED STATES PROPOSED DECREZ

ARTICLE 1V
ADDITIONAL AGRICULTURAL USES FOR TRUST LANDS OUTSIDE

THE STTPULATED BOUNDARIES OF THE WIND RIVER
INDIAN RESERVATION &/

It is further ORDERED, ADJUDICATED and DECREED that the
United States, as trustee for the Shoshone and Arapahoe Tribes,
has a reserved water right to diverc waters*in the amounts set
out below as "Average Annual Diversion", with the priérity dates
set out below as "Reserved Right Priority Date"; said right,

however, shall not be construed as an abrogation, limication,

Shoshone and Arapahoe Tribes have under State law to divert
water in the amount authorized by State law and with the priority

date set out in the column headed "State Awarded Prioricy Date",

. —
4/ Boundary Stipulation attached hereto as Appendix 1,

H condicion, or impairment of the rights the United States or the

<
IH
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UNITED STATES PROPOSZD DECREE
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SECTION 1

o T

. . T 1
N AT

ltri{‘.'- = ":"f':"t“' -

'E.r ICI'._F‘E--P'F b

T

ARAPAHOE RANCH

- HERRILL LAND PURCHASE
: LANDS NORTH OF SOUTH FORK OF OWL CREEX

v, Ty
[l

wigeaddrt T
"::-1;-1-'. =
:’._... h-!',-,:'r-nv"‘"'

* --.-l.-‘- I||.-""-|'||

TPRIORITY DATE: July 14, 1948

" b .~..._._':_l| . ""u_
- n!"‘\.'._ : L 'I!"?.
v

WATER SOURCE: South Fork of Owl Creek

STATE RESERVED AVERAGE
| | AWARDED RIGHT ANNUAL
PERMIT PROOF PRIORITY PRIORITY DIVERSION

NO. NO. ACRES DATE (ACRE FEET)
V17707 T403Z 8% 7=-1G-48

6621 14024 27 06-20-1904  7-14-48 147
10719 N/A 9.4 None 7-14-48 50

| H '
Y




UNITED STATES PROPOSZED DZCREE

SECTION 2

PADLOCK RANCH PURCHASE
LANDS HORTH OF MAINSTEM OF OWL CREEK

)

PRIORITY DATE;

April 10, 1941

WATER SOURCE: OQwl Creek

STATE
AWARDED
PRIORITY
DATE

TO-1885

RESERVE
RIGHTY
PRIORITY
DATE
4-TO=4T

AVERAGE
ANNUAL
DIVERSION

(ACRE FEET)
0

DITCH
NAME |
Sliney &

Mikkelson

Slinei &
son

&

Aikke
Sliney
Mikkel son
Padlock
Dewlitr
Sliney No.
Sliney No.
Rothwell
Enl. of
Sliney No.
Rochwell
Enl. of
Sliney No.
Padlock
Padlock
Padlock
Padlock
Sliney MNo.
Padlock
Padlock
Sliney No,

10-1884
10-1884

06-1887

10-04-1899
07-11-1902
07-11-1902

09-17-1909

09-17-1909
06-1887
06=-1837
06-1887
None

None

None

None

None

4=10-41
4-10-4)
4=10-41
41041

4«10=-41
b«10-41

4e10=4]

4-10-41

4=-10=-41.

41001
4=10-41
41041

4=-10=-41"

4=10-41
4-10-41
4-10=41

173
1202

1212
92
8§64
8§64

459

1258
1361
221
1541
130
65
32
231
2136




~Wyoming's Response: -

rtlcle IV
,'-'There .'LS no ev1dence 1n the Record to sufaport thlS award.
-r'In additlon,__ there is. .no dec:lsmh of the United State
#Supreme Court Wthh authorlzes such an award. - Finally, all
:guch . state-awarded_' certiﬁication | rights have been

“fVP?QV;Sionally’approvéd.
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Article v

-

The rights granted, if any, may be exercised only to

.,_ _1ﬁ £ﬁ1fillfthéjErima;yJagricultural purpose[of'Ehé'ReServatibn.

' . N




'The foregoing references to a quanti

to supply the diversion requiremente for irrigation, municipal and

_induetriel mineral, and livestock, shall constitute the means

of determining the quantity of Indian water rights but shall not

constitute a reetriotion o those uses indicated above. If all
part of the- Indian water rights decereed herein ape used other

than for the uses lndicated above, the total divereion shall not

exceed the diversion requirements set forth above. -




Wyoming's Response:
N S

Article vyiI

Any change in the water rlghts granted must be strictly in

accordance Wlth Wyomlng law, to which the uUnited States

subjected 1tself in the McCarran Amendment.




UNITED STATES PROPOSED DECREZ

ARTICLE VII

_In the event that there is insufficient water in the

Big Horn River system and its tributaries to fulfill the Indiﬁn
water bights set forth in Article II, Sections 1-6 and Article
III,.Section 1, and Article IV, Section 1, of this decree, the
available_water supply shall be applied to such of those Indian
water righﬁs as can be served pursuant to determination of the
Joint Business Council of the Shoshone and Arapahoe Tribes or

its designated representative, iﬁ consultation with the Secretary

of the Interior or his designated representative.




'Wybming's Response :
—————J S Response

Article vII

H‘

1. 'fSinc& water availability is

a4 requirement for a

”-'réserved _'right, if there 1s  inadequate water
7available; no reserved right exists,

| Such a reserved right extends - only to those surface
'.'waters touching unallotted lands continuously

| "._tru$t by the United States since July 3, 1868, ang

does not extend to all the "water in the Big Horn

Rlver system and its trlbutarles.
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UNITED STATES PROPOSED DECREE

*

ARTICLE VIIT

In the event that any additional Land wichin che stipu-
lated_reéervétion.boﬁndaties,

Appendix 1),

 sequently reacquired in trust by the Uniced Staces for the benefirt

of the Shoshone and Arapahoe Indian Tribes, such land upon proof

that it meets'any of the bases upon which reserved water righecs

have'been_determined 1n this case shall be added to the decreed

totals listed above,




Wyoming's Response :
Artlcle VIII
“The decree hereln 1s a flnal adjudlcatlcn and no amendménts

cr: mcdiflcatlcns theretc may be ‘made except in accordance
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UNITED STATES PROPOSED DECREE:

ARTICLE IX

Ahy of the parties to this adjudication may apply at the

foot of Ehis decree for its amendment or for further relief.
- The court retains jurisdiction of this suit for the purpose of

any order.-directicns,'or.modification'uf the decree, or any

supplementary,decree, that may at any time be deemed prbper in
relation to‘the sﬁbject matter in controversy. tlothing herein
shall abridge the rights of the United States, the Shoshone or
Arapahoe Indian Tribea.chat they may have under‘appliéable federal

law.,
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Wyeming's-Respenseﬁ

Article IX

. ok ke wa =i
.

n . -
A e I-.! - Lo
., ‘r:-.p."..'r? pe

Lt
e I

. --\..:. a.. ..-
i A

[ AL
R N

The decree hereln 1s a flnal edjudlcetien and no amendments

or medlflcatlens therete may be made except in accerdanee

"  with the Wyoming Rules of CiVll Procedure.e




JAPPENDIX F

. Wyoming's Response to the Tribes'
Additional Provisions in the United States?
o - Proposed Interlocutory Decree

Introduction

In its review of the Proposed Interlocutory
Decree submitted by the Tribes, the State
of Wyoming has determined that certain of
these require specific response. Such pro-
visions are set forth verbatim on a page,
with Wyoming's response thereto on the

page or pages immediately following. The
lack of a response herein shall not be con-
strued as an admission to the accuracy or
relevance of any proposed provision.




. TRIBES PROPOSED DECREE

: Hi[?'[l'” ql :itﬂn"\rirll'rf!lq ;\‘\‘ﬁ ﬁll(‘)]‘iOSl‘:D “.'H p.qr)t.g“.nn nl‘- -
uMImEn §TATES' ZKOPOSED INTERLOCUTORY DECRET

oV am = - ot o o - gt S et v wl - - by —
- The Shoshone and Arapahoe Tribes hereby

iteé'StaCESF Proposed Interlocus
| '=menc ic nﬁthe'followi.c

1. Substizuse

 .'and 4 or A?t* I £ &

“in, o*dar to accoun; fo: the Tribes!




TRIBES PROPOSED DECREE

Section 1
AGRICULTURAL WATER REQUIRE
PRICRITY DATE: July 3,

water Average Annual
Righ+ Annual Diversion
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Wyomlng S Response to the Trlbes'
mﬂ-——-——-—l——_ﬁ-—“m

Adeptlen and Prepesed Amendment of
_m“m__m

United States Proposed Interlocutory Decree
-,_.-_-__—___—_—-‘____—-_——-_—_-—_-—-_-ﬂ__'

1. Wyemmg incorporates here:.n J.tS Response te the Um.ted

States' Propesed Interlocutery Decree.‘
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Wyoming's Response:

2. With respect to the substitutions proposed by the
Tribes for Article II, there is no competent evidence in the
Record to support the increased diversion requirements, to show
that there is water available ¢to satisfy said increased
diversions, to show that additional Ffuture projects or
Indian-owned fee land constitute "practicably irrigable acres,"
or to show that such increases as well as the contingency
factor (for which there is no evidence in the Record) are
necessary to meet the "minimal need" of the Reservation or that

without said water the primary agricultural purpose of the

Reservation will be "entirely defeated."
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Wyoming's ReSponse-

3.. Wlth respect to the new Article V proposed by the

SN e Fas

Tribes, there is nelther ev1dence of record which supports the
new Article nor any dec1sion of the Unlted States Supreme Court

'whlch -authorizes such an exten31on of the reserved right

idbctrine;
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