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Farmers, Fish, Tribal Power
and Poker: Reallocating
Water in the Truckee
River Basin, Nevada and
California

By Barbara A. Cosens®

The law governing allocation of water
in the western United States has changed

little in over 100 years.! Over this period,
however, both our population and our
understanding of the natural systems

served by rivers have mushroomed.2 To
meet growing urban needs and to reverse
the environmental cost extracted from
natural systems, contemporary water pol-
icy globally and in the West increasingly
focuses less on water development and
more on improvements in management,

efficiency, and scientific understanding.?
These efforts are frequently at odds with

® Associate Professor, University of Idaho,
College of the Law, Former Assistant Professor,
Environmental Studies Program, San Francisco
State University. Mediator for the Walker River
dispute. Former legal counsel, Montana Reserved
Water rights Compact Commission. Lead counsel
on negotiations to settle the reserved water rights
of the Fort Belknap Reservation, the Chippewa
Cree of the Rocky Boy's Reservation, the National
Park Service, and the U.S. Fish and Wildlife
Service, in Montana. LL.M. Northwestern School
of Law, Lewis and Clark College, ].D. University of
California, Hastings College of the Law, M.S.
Geology, University of Washington, B.S. Geology,
University of California, Davis. The author would
like to acknowledge Professors Janet Neuman,
Michael Blumm, and Janice Weis of Northwestern
School of Law at Lewis and Clark College, and
Professor Brian Gray of the University of
California, Hastings College of the Law for their
review and comments. The author would also like
to thanks the participants of the Milk River and
Truckee River negotiations for their willingness to
discuss negotiations.

1. See, e.g., CHARLES F. WILKINSON, CROSSING THE
NEXT MERIDIAN: LAND, WATER, AND THE FUTURE OF THE
WEsT 25 (Island Press 1992) (referring to prior appro-
priation, the doctrine governing water allocation in
most western states, as a “lord of yesterday”).

2. Charles F Wilkinson, Western Water Law in
Transition, 56 U. CoLo. L. Rev. 317, 321-322 (1985).

3. Peter H. Gleick, The Changing Water Paradigm,
in THE WORLD'S WATER 1998-1999, THE BIENNIA REPORT
ON FRESHWATER RESOURCES 9 (Island Press 1999).
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the rigid law governing water allocation,
forcing water policymakers and managers
to find alternative routes that introduce
sufficient flexibility into water manage-
ment to address changing needs and val-
ues.* Negotiation is playing an increas-
ingly important role in the effort to solve
modern problems. Basin-wide collabora-
tive processes aimed at resolving alloca-
tion, restoration, water quality, and juris-
dictional disputes, occur on almost every
major water basin in the West. The cur-
rent ad hoc approach has produced a vari-
ety of processes and provided a fertile

ground for testing concepts in water law.?
The use of negotiation to solve problems
inadequately addressed by existing law
may herald a new era for water distribu-
tion and management in the West—one
tailored to the problems faced by specific
water basins and structured around gover-
nance that mimics basin boundaries.

Part | of this three-part series
explored one such effort on the Milk River

Basin in Montana.® There, the threat of
development of senior tribal water rights
and frustration over water distribution

4. See, eg., LAWRENCE |. MACDONNELL, FROM
RECLAMATION TO SUSTAINABILITY: WATER, AGRICULTURE,
AND THE ENVIRONMENT IN THE AMERICAN WEST 232 (U.
Press of Colo. 1999) (discussing the problem cre-
ated by a rigid legal system that has not kept pace
with change in water-use preferences); Joseph W.
Dellapenna, The Importance of Getting Names Right: The
Myth of Markets for Water , 25 WM. & MARY ENvTL. L.
AND PoL’y Rev. 317 (2000) (discussing the growing
need to reallocate water from agricultural to urban
and environmental uses); David H. Getches, From
Askhabad, to Wellton-Mohawk, to Los Angeles: The
Drought in Water Policy, 64 U. CoLo. L. Rev. 523
(1993). “The goals of water policy tend to be con-
fined to respecting existing rights and rewarding
development. Western states are lately realizing
that economic stability, human health, ecological
balance, and survival of urban and rural communi-

inefficiencies, caused by adherence to the
doctrine of prior appropriation and by
conflicting management by multiple juris-
dictions, led people to negotiate a basin-
wide approach to water distribution and
management. Part | concluded that two of
the measures agreed to in the Milk River
negotiations—the establishment of an
intergovernmental committee to coordi-
nate the management of water across
jurisdictional boundaries and the devel-
opment of a program to bank water for
redistribution during drought, which are a
major step towards introducing basin-
wide governance and flexibility in water
management. In addition, the Milk River
negotiations reversed the inequity created
by federal emphasis on water develop-
ment around an Indian reservation at the
expense of tribal water rights.

This article, Part II, moves west to the
Great Basin, where the threat of water
reallocation to meet the needs of endan-
gered species and the growing urban
needs in the Truckee River Basin of
California and Nevada is giving rise to a
negotiated plan governing operation of

ties all have a nexus in water.”; Janet C. Neuman,
Adaptive Management: How Water Law Needs to Change,
31 ENnvTL. L. REP. 11432 (Dec. 2001) (discussing the
need to introduce flexible “adaptive” management
into the prior appropriation system).

5. See, e.g., David H. Getches, The Metamorphosis
of Western Water Policy: Have Federal Laws and Local
Decisions Eclipsed the States' Role?, 20 Stan. ENvTL. L.J.
3, 5-6 (2001). “These [locally-driven} approaches

... can serve as laboratories for incubating pro-
posals for systematic change at the state level.”; see
also A. Dan Tarlock, Reconnecting Property Rights to
Watersheds, 25 WM. & MARY ENVTL. L. AND PoLY REv.
69, 75 (2000) (noting that “[w]atershed manage-
ment is once again in vogue but in a more decen-
tralized, ad hoc, stakeholder-driven form than pre-
vious hydrologic governance efforts.”).
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storage on the heavily developed river. By
introducing flexible management to exist-
ing infrastructure, the Truckee River nego-
tiations are overcoming substantial barri-
ers to reallocation of water.

Part Il analyzes the processes used
in achieving the Milk and Truckee River
settlements and concludes that while liti-
gation or its threat may be necessary to
force consideration of noneconomic inter-
ests such as aquatic habitat, negotiation
offers the best means to improve water
governance and allocation in the West.?
Part 1l identifies key process elements
necessary to an efficient, fair, and durable
settlement. It also recommends changes
to the current federal team process for
participation in water negotiations to pro-
vide accountability to national interests.
Finally, Part Il recommends congression-
al criteria for approval of water settle-
ments that promote fair allocation of the
benefits of the water resource, movement
toward sustainable use of the resource,
and use of federal subsidies only to these
ends.

The Truckee River takes its water sup-
ply from the snowpack of the Sierra
Nevada Mountains in California and has

6. Barbara A. Cosens, A New Approach in Water
Management or Business as Usual? The Milk River,
Montana, 18 J. Envr'L L. & LiT. 1, 2003.

7. Barbara A. Cosens, Water Dispute Resolutionin
teh West: Process Elements for the Modern Era in Basin-
wide Problem Solving, 33 Env. L. 949, 2003.

8. CALIFORNIA DEPARTMENT OF WATER RESOURCES,
TRUCKEE RIVER ATLAs 26 (hereinafter TRUCKEE RIVER
ATLAS) (June 1991).

9 . Nevada Department of Conservation and
Natural Resource, Division of Water Planning,
Truckee River Chronology: Chronological History of Lake
Tahoe and the Truckee River and Related Water Issues, Part
I (hereinafter Truckee River Chronology Part 1} 16,

its terminus in Pyramid Lake in the desert
of Nevada. Along the way, it serves kayak-
ers, fishermen, hydropower stations,
municipal needs, and a major diversion to
the Carson River Basin for a federal irriga-
tion project. To balance the cycles of
flood and drought typical of rivers fed pri-
marily by snowmelt, the Truckee River is
regulated by five major federal reservoirs
and several private reservoirs.

The terminus of the Truckee River,
Pyramid Lake, is located within the
Pyramid Lake Paiute Indian Reservation.
When viewed by John C. Fremont in 1844,
the lake and the mouth of the river were
teeming with Pyramid Lake cutthroat
trout (a subspecies of the LCT) and a

sucker known as the cui-ui.8 Diverting the
river to satisfy the irrigation project result-
ed in the lowering of lake levels, blocking

passage of fish to spawning grounds.?
The Pyramid Lake cutthroat trout disap-
peared entirely from the lake in the late
1930s or early 1940s, though a similar
strain of Lahontan cutthroat trout(“LCT")

was subsequently introduced.10

Years of litigation attempting to real-
locate water to Pyramid Lake ultimately
upheld the dominance of appropriative

available at http://water.nv.gov/water%20planning
/truckee/truckeel.htm (last visited April 14, 2004).

10. Truckee River Chronology Part 1, supra note
7, at 11; TRUCKEE RIVER ATLAS, supra note 6, at 27;
United States Department of the Interior, Bureau
of Reclamation, Fish and Wildlife Service, State of
California, Department of Water Resources, Draft
Environmental Impact Statement/Environmental
Impact Report, Truckee River Operating
Agreement 3-128 (hereinafter TROA) (February
1998). In January 2003, the parties to the TROA
negotiations reached final agreement. The agree-
ment and a new EIS/EIR have not been made pub-
lic as of the date of publication of this article.
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water rights for irrigation.!! Only after the
federal Endangered Species Preservation
Act was passed in 1966, followed by the
Endangered Species Act (“ESA”) did the
flow of the river begin to change. The LCT
was listed as threatened in 197512 and the

cui-ui was listed as endangered in 1967.13

Meanwhile, the Nevada towns of
Reno and Sparks grew, increasing the
municipal demand for Truckee River
water. Along with these growing urban
demands, recreational use of the headwa-
ters of the Truckee River around Lake
Tahoe—a lake dissected by the California-
Nevada border—also increased, and use
of the basin’s many reservoirs grew.

In 1990, after years of litigation and
less-than-comprehensive negotiated
agreements, Congress passed the
Truckee-Carson-Pyramid Lake Water
Rights Settlement Act (the “1990
Settlement Act”).!4 Among other things,
the Act mandated development of a
process to revise the operating criteria for
the Truckee River towards the restoration
of endangered species and towards pro-
viding a drought water supply for urban
areas. The Act also authorized changes to
operation of federal dams for these

purposes.!>

Section I of this paper describes the
landscape of the Truckee River Basin and
its water supply, development, and distri-
bution history. Section I describes the
modern era of water distribution disputes

11. Nevada v. United States, 463 U.S. 110, 126
(1983).

12. 40 Fed. Reg. 29,864.
13. 50 C.ER. § 17.11 (2003).

14. Truckee-Carson-Pyramid Lake Water
Rights Settlement Act of 1990, Pub. L. No. 101-618,

in the basin. Finally, Section Ill looks at
the process leading to, and solutions
reached, in the 1990 Settlement Act and
the pending Truckee River Operating
Agreement (“TROA”) authorized by the
Act. This analysis concludes that locally
driven negotiations to resolve problems
of water allocation and management are
currently the most efficient means to pro-
duce durable solutions. To assure that
local processes do not ignore national
interests, however, the current approach
to federal participation and congressional
approval and authorization of federal
funding must change. Section Il also rec-
ommends changes to the current federal
team process to provide accountability to
broader national interest, not merely the
proprietary interests in the particular
basin. In addition, Section Il recom-
mends congressional criteria for approval
and authorization of funding that promote
fair allocation of the benefits of the water
resource, movement towards sustainable
use of the resource, and use of subsidies
only to that end, eliminating subsidies to
perpetuate uses of the water resource that
cannot ultimately be sustained within the
basin on either an economic or ecological
basis.

I. The Truckee River

The following sections describe the
geographic and political setting of the
river as well as the human-imposed
changes to its course.

Title 1l (hereinafter 1990 Settlement Act), reprinted
in TRUCKEE RIVER ATLAS, app. |, supra note 6, at 101.

15, Id.

16. Truckee River Chronology Part |, supra note
7, at 1.
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A. The Setting

The Truckee River Basin covers a little
more than 3,000 square miles in
California and Nevada and includes the
Pyramid Lake Paiute Indian Reservation.!6
The river itself begins at the outlet from
Lake Tahoe in California and is fed by
snowmelt draining from both the
California and Nevada portions of the
Tahoe Basin.!” The 105-mile long river
flows east into Nevada, picking up tribu-
tary water from Martis Creek, Prosser
Creek, the Little Truckee River, and

Independence Creek.!8 Although only 25
percent of the Truckee River Basin lies
within California, it is within this 25 per-
cent that most of its precipitation falls.19
The river leaves the Sierra Nevada and
enters the Great Basin, so named because

rivers that enter it do not leave.20 After
entering the Great Basin, the river turns
north and flows through the Truckee
Meadows, now home to the people of

Reno and Sparks.2! Several miles north of
Truckee Meadows the river enters the

17. 1d.
18. 1.

19. 1d.; see also TROA, supra note 8, at 3-4 to 3-
5. The average annual precipitation at Tahoe City
on the shores of Lake Tahoe is about thirty-two
inches, whereas the average annual precipitation
in Reno, Nevada is about 7.5 inches. Eighty-five
percent of the precipitation on the eastern Sierra
accumulates as moisture content in snow.

20. Nevada Department of Conservation and
Natural Resources, Division of Water Planning,
Truckee River Chronology. Chronological History of lake
Tahoe and the Truckee River and Related Water Issues, Part
I, available at http://water.nv.gov/water%20plan-
ning/truckee/truckeel .htm (last visited April 14,
2004). Captain John C. Fremont gave the Great
Basin its name when he realized its geologic sig-
nificance as a sink.

21. Truckee River Chronology Part I, supra note

deposits left by the high water mark of Lake
Lahontan, a Wisconsin glacial age lake cov-
ering 8,600 square miles at its peak, which
occurred between 15,000 and 13,500 years
ago.??2 The remnants of the once-continu-
ous Lake Lahontan are now confined to
Pyramid Lake on the north end and Walker
Lake on the south.23 Today the river must
traverse an additional 23 miles from the
rim of former Lake Lahontan to its termi-
nus in Pyramid Lake.24

In 1844, when explorer Captain John
C. Fremont rested on the shores of
Pyramid Lake, he described the abundant
salmon trout provided to his men by the
local Indians.2> The trout given to
Fremont and his men ranged from two to

four feet in length.26 A four-foot trout
weighed between forty and sixty

pounds.27

At the time of the Fremont expedi-
tion, the Northern Paiute occupied much
of the area surrounding the Truckee River

and Pyramid Lake.?8 On November 29,

7, at9.

22. 1d. "Wisconsin glacial age” refers to the
period of glacial advancement that began about
80,000 years ago and ended 10,000 years ago. See
also http://vulcan.wr.usgs.gov/Glossary/Glaciers/
IceSheets/description_ice_sheets. html.

23. Id.
24. 1d.
25. Nevada v. United States, 463 U.S. at 114.

26. ld. at 115 (Presumably the salmon trout
described was the Pyramid Lake cutthroat trout.).

27. Truckee River Chronology Part I, supra note
7, at 10.

28. Pyramid Lake Paiute Tribe v. Morton, 354
F. Supp. 252, 254 (1972). The area |around Pyramid
Lake and the Truckee River] has been consistently
recognized as the Tribe’s aboriginal home.”; TROA
supra, note 8, at 3-211 Another tribe, the Washoes
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1859, the United States withdrew from
public settlement a tract of land around
the northern portion of the Truckee River
and Pyramid Lake for the purpose of
reserving the land for the Paiute.2? Actual
reservation of the land for the Pyramid
Lake Paiute occurred by Executive Order

in March of 1875.30 The Reservation now
covers 475,085 acres, including Pyramid

Lake.3!

The Pyramid Lake Paiute were heavi-
ly reliant on the abundant cui-ui and the
Pyramid Lake cutthroat trout for both

their subsistence and their economy.3?
The cui-ui are a species of bottom sucker
found only in Pyramid Lake3? The
Pyramid Lake cutthroat trout, a sub-
species of the LCT, were also found only in
Pyramid Lake, and, as will be discussed in
greater detail below, became extinct in
the late 193's or early 1940s.34 In 1844,
when Fremont encountered the trout,
they traveled the entire length of the
Truckee River to spawn in the lakes of the

upper basin.3> The LCT now found in
Pyramid Lake were introduced in the

1950s.36

also occupied smaller areas around Lake Tahoe
and the current locations of Reno and Carson City.
The Truckee River was named for Captain Truckee,
a Paiute chief who served as a guide for white set-
tlers and explorers crossing the Sierra in the
1840s. TRUCKEE RIVER ATLAS, supra note 6, at 2.

29. TROA, supra note 8, at 3-211 to 3-212.
30. ld. at 3-212.
31. M.

32. Morton, 354 F. Supp. at 254 “|Pyramid]
Lake has been the Tribe’s principal source of liveli-
hood. Members of the Tribe have always lived on
its shores and have fished its waters for food.”;
Truckee River Chronology Part I, supra note 7, at 10.

33. Truckee River Chronology Part I, supra note

Pyramid Lake was the deepest por-
tion of Lake Lahontan and the only por-
tion that, according to studies of cores of
lake sediment, never fully disappeared in
Lake Lahontan’s numerous cycles of flood
and desiccation.3” Pyramid Lake now cov-
ers 169 square miles and contains rough-
ly 21 million acre-feet of water3® It is
located wholly within the Pyramid Lake
Paiute Indian Reservation.

Western society’s rapid alteration of
the flow of the Truckee River over the past
100 years has dramatically affected the

natural water supply to Pyramid Lake.3%
This change in water supply is inextricably
linked to the migration of people of
European decent to the Truckee River
Basin and the development of the waters
there. The pace of change in water supply
though geologic time pales in comparison
to man’'s impact in the past 100 years.
Understanding the water development
history and the legal battles over water in
the Truckee River Basin from 1900 to 1970
illuminates the problems faced today and
the avenues for their resolution.

7, at 10-11.

34, Id. at 10-11. Different sources place the
extinction between 1939 and 1941.

35. Id. at 15.
36. 1d at 11.
37. 1d. at 29.
38. Id. at 10.

39. Nevada v. United States, 463 U.S. at 115
(Pyramid Lake’s volume was reduced by 20,000
acre-feet between Fremont's expedition and the
time of the case); Truckee River Chronology Part I,
supra note 7, at 10 (Pyramid Lake's water level fell
by almost 90 feet between 1910 and 1967).
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B. Francis Griffith Newlands and
Mark Twain

The battle between interests in
instream flow in the upper Truckee River
Basin in California (and the portion of
Nevada around Lake Tahoe) and water
development interests in Nevada was
forged with the very first European migra-
tion into the area. The conflict may well
derive from the starkly conflicting aesthet-
ics of two landscapes—the beauty of Lake
Tahoe in the headwaters and the aridity of
the Nevada sagelands.

In 1903 Samuel Clemens described
the aesthetic value of Lake Tahoe under

out of the bottom apparently,
and seem climbing up rapidly to
the surface, till presently it
threatened to touch our faces,
and we could not resist the
impulse to seize an oar and avert
the danger. But the boat would
float on, and the boulders
descend again, and then we
could see that when we had
been exactly above it, it must
still have been twenty or thirty
feet below the surface. Down
through the transparency of
these great depths, the water
was not merely transparent, but

the pen name of Mark Twain:

The shore all along was indented
with deep, curved bays and
coves, bordered by narrow sand-
beaches; and where the sand
ended, the steep mountain-
sides rose right up aloft into
space—rose up like a vast wall a
little out of the perpendicular,
and thickly wooded with tall
pines.

So singularly clear was the water,
that where it was only twenty or
thirty feet deep the bottom was
so perfectly distinct that the
boat seemed floating in the air!
Yes, where it was even eighty
feet deep. Every little pebble
was distinct, every speckled
trout, every hand’'s-breath of
sand. Often, as we lay on our
faces, a granite boulder, as large
as a village church, would start

40. MARK TwaIN, ROUGHING IT 192-193 (Viking
Penguin, Inc. 1981 printing).

dazzlingly, brilliantly so. All
objects seen though had bright,
strong vividness, not only of out-
line, but of every minute detail,
which they would not have had
when seen simply through the
same depth of atmosphere. So
empty and airy did all spaces
seem below us, and so strong
was the sense of floating high
aloft in mid-nothingness, that
we called these boat excursions

“balloon voyages.”40

As early as 1865 property owners
around Lake Tahoe’s shores thwarted an
attempt to divert lake water for use in San

Francisco.4! Nevertheless, this effort did
result in construction of a private dam at
Lake Tahoe's outlet to the Truckee River
that, after an effort to transfer water
directly to San Francisco, was primarily
used to regulate flow so that logs could

float to a sawmill in Truckee.42

41. John Kramer, Lake Tahoe, the Truckee River,
and Pyramid Lake: the Past, Present, and Future of
Interstate Water Issues, 19 Pac. L.]. 1339, 1342 (1988).

42. TROA, supra note 8, at 1-5.
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In contrast to the recreational and
aesthetic interests in the upper basin,
ranchers of the lower Truckee River and
Carson River basins recognized by the late
1800s that harnessing the two rivers for
irrigation would be essential to the culti-
vation of alfalfa and pasture. In 1888, one
such rancher, who purchased his land
after inheriting his father-in-law's silver
mine, formed the Truckee Irrigation
Project, a private plan to regulate the flow

from Lake Tahoe.43 The rancher, Francis
Griffith Newlands, promptly lost half a
million dollars in the failed enterprise,
and adopted the growing sentiment that
only government could accomplish such a

massive undertaking.44 Newlands ran for

Congress and won.4> Though Newland's
bill was initially rejected due to his por-
trayal of it as an effort to nationalize irri-
gation works, the Reclamation Act of June
17, 1902, contained most of what

Newlands proposed.46

43, MARC REISNER, CADILLAC DESERT: THE
AMERICAN WEST AND ITS DISAPPEARING WATER 116
(Penguin Books 1987).

44. 1d. John Wesley Powell, on surveying these
arid regions in the late 1800s, recognized that the
major rivers of the West would control its develop-
ment. He further recognized that these great rivers
could not be developed for irrigation by individu-
als, and recommended the formation of collectives
or irrigation districts for the control of land and
water. WALLACE STEGNER, BEYOND THE HUNDREDTH
MERIDIAN: JOHN WESLEY POWELL AND THE SECOND
OPENING OF THE WEST 229 (U. of Nebraska Press
1953).

45. REISNER, supra note 41, at 116 (Newlands
served first as Nevada's Congressman and later as
a Senator).

46. Id. at 117-118.

47. TRUCKEE RIVER ATLAS, supra note 6, at 48
(referring to the description of the project in the
First Annual Report of the Reclamation Service published
in 1903).

The Newlands Project to harness the
Truckee and Carson rivers was among the

first authorized under the new Act.4” The
project contemplated construction of
reservoirs in California to serve irrigation

in Nevada.4® Although regulation of
water flow through construction of reser-
voirs significantly changes the timing of
water flow, the greatest change to the
basin’s hydrology occurred downstream of
Truckee Meadows. There Derby Dam,
completed in 1905, diverts up to 900 cubic
feet per second of the flow of the Truckee
River into the Truckee Canal for con-

veyance to the Carson River Basin.49 By
these means, an average of 136,830 acre-
feet per year of water permanently leaves

the Truckee River Basin.?0

The fact that the diversion to the
Carson River Basin was built first in the
sequence of construction of the Newlands
Project illustrates its importance to the
plan for water development. The reser-

48. TRUCKEE RIVER ATLAS, supra note 6, at 48
(“t]he situation in Nevada is further complicated
by the fact that much of its water supply comes
from across the State line on the west. . . . Thus to
utilize the spring floods it will be necessary to con-
struct reservoirs in California and take the waters
out upon lands in Nevada.” quoting the First Annual
Report of the Reclamation Service published in 1903).

49. Truckee River Chronology Part |, supra note
7, at 16; TRUCKEE RIVER ATLAS, supra note 6, at 22;
TROA, supra note 8, at 1-5 (the Truckee canal was
completed in 1906).

50. Truckee River Chronology Part |, supra note
7, at 16 (From 1910 to 1966, 240,000 acre-feet per
year on average were diverted at Derby Dam. From
1967 to 1994 that number fell to 183,160 acre-feet
per year. Roughly 46,330 acre-feet per year are
either diverted to irrigation within the Truckee
River Basin or lost to evaporation or seepage, thus
accounting for the difference between the diver-
sion amount and the delivery to the Carson River
Basin.)
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At the same time there is an inherent
fairness to the purchase of water when its
reallocation targets existing uses rather
than simply an alteration in reservoir
management or improvements in efficien-
cy.344 Though some might argue that pay-
ment to Project water users, whose use
not only caused environmental harm but
was made possible by federal subsidy, is
inappropriate, the Truckee and Carson
Basins are an excellent illustration of the

fact that the issue is more complex.34>
Wetlands in the Stillwater National
Wildlife Refuge are enhanced by irrigation
return flow.346 Reduction in Project diver-
sions from the Truckee River due to tribal
litigation and purchase of agricultural
water for urban use have reduced that

return flow.347 Voluntary marketing of
water to fill the gap for the Refuge seems
an appropriate remedy. However, if fair-
ness is part of the justification for this
approach, payment for water for environ-
mental purposes, at the very least, should
not occur until inefficiencies in con-
veyance and the project’s use of water are
eliminated.

reprinted in TRUCKEE RIVER ATLAS, app. 2, supra note 6,
at 109. Nevada has spent approximately $4 mil-
lion on water rights for transfer to the wetlands,
but the transfer of land has not taken place.
Telephone interview with- Mike Turnipseed,
Director, Nevada Department of Conservation and
Natural Resources, April 30, 2002.

344. See, eg., Tarlock, supra note 222, at 676
(advocating the use of market mechanisms to real-
locate water from existing uses).

345. See e.g., Joseph L. Sax, Selling Reclamation
Water Rights: A Case Study in Federal Subsidy Policy, 64
MicH. L. R. 13 (1964) (arguing the benefits from
sale of water.from a Reclamation project should go

c. Conservation Incentives

By allowing retirement of
Reclamation debt if the same money is
used for water conservation, the 1990
Settlement Act removes any possible
claim that it erects a financial barrier to
improved project efficiency. However, it
does not require that irrigators take advan-
tage of the eliminated barrier. Incentive
to do so is provided by the ongoing threat
of tribal litigation to correct inefficient use
of water within the project.348 The Project
water users now have the means to elimi-
nate that claim. It remains to be seen
whether they take advantage of the oppor-
tunity remains to be seen.

3. The Truckee River Operating
Agreement—TROA

The TROA sets up a system of reser-
voir operation accounting and dispute
resolution to implement the 1990
Settlement Act and by incorporation in

the 1990 Settlement Act, the PSA.349 As
noted above, the TROA is currently under
negotiation. Because the parties consider
negotiation of the TROA (and the 1990

to the project, not the individual); and Raymond L.
Anderson, Windfall Gains from Transfer of Water
Allotments within the Colorado-Big Thompson Project, 43
LanD Economics 265 {1967) (arguing that individual
profits from sale of water from a Reclamation proj-
ect are necessary to provide incentive to transfer
water).

346. Colby, McGinnis, and Rait, supra note 92,
at 767.

347. Pratt, supra note 208, at S-3.
348. See, supra, note 260.
349. TROA, supra note 6, at 2-18.
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Settlement Act) to be in settlement of lit-
igation, negotiations are not open to the
public, and a document will not be avail-
able for review until publication of a new

EIS/EIR.3%0 The contrast between use of a
process heavily driven by public participa-
tion, such as that on the Milk River of
Montana discussed in Part | of this series,
and a process that leaves most public par-
ticipation to the final stage after an agree-
ment is negotiated will be discussed in
Part Il of this series. The following dis-
cussion focuses on the solutions in the
preliminary version of the TROA described

in the February 1998 Draft EIS/EIR.35!

As required by the 1990 Settlement
Act, the TROA must be approved to render
the Act effective, and the TROA will not
take effect until approved by the United
States Department of the Interior,
California, Nevada the Pyramid Lake

Paiute Indian Tribe, and Sierra Pacific.3%2

350. Telephone interview with Christine Thiel,
Nevada Department of Conservation and Natural
Resources, April 30, 2002.

351. In the final stages of negotiation of the
1998 TROA, Sierra Pacific realized it had based its
modeling of the agreement on assumptions that
were inconsistent with the language in the TROA.
The model was originally developed by BOR but
had been modified by Sierra Pacific during negoti-
ations of the PSA. Those negotiations focused on
the downstream interests of urban water users and
Pyramid Lake. In contrast, the focus of TROA
includes upstream interests. With the addition of
California and the United States to negotiations,
interests in maintaining reservoir lake levels for
recreation and instream flow on tributaries below
dams for the Lahontan cutthroat trout were added.
Sierra Pacific had not included provisions for these
interests in model runs. See telephone interview

The 1998 draft TROA has three primary
elements: (1) reservoir management; (2)
storage accounting; and (3) administra-
tion and dispute resolution. Only reser-
voir management and administration and
dispute resolution will be discussed here,
due to the complexity of storage account-
ing, and to the fact that its specific details
will not be clear until the final TROA is
released to the public.

a. Reservoir Management

Improved reservoir management is
accomplished through voluntary

exchange of stored water.3>3 Exchange
refers to either an exchange on paper,
release from one reservoir in lieu of
another—the model for which was devel-
oped in the Tahoe-Prosser Exchange
Agreement described earlier—or moving
water from an upstream to a downstream
reservoir—applicable to the Little
Truckee River, Independence Lake,

with  William Bettenburg, United States
Department of the Interior, Washington D.C., June
24, 2002. The new compromises made necessary
by this realization by Sierra Pacific do not effect
the analysis in this paper. The problem of data
and model development are discussed in Part 1] of
this series as part of the analysis of the negotia-
tion process.

352. 1990 Settlement Act § 205(a)(4), reprinted
in TRUCKEE RIVER ATLAS, app. 1, supra note 6, at 107
(providing that “[o]ther affected parties may be
offered the opportunity to execute the Operating
Agreement.) Both the Pyramid Lake Paiute Tribe
and Sierra Pacific are considered necessary parties
to the TROA. See TROA, supra note 8, at 1-1.

351. TROA, supra note 8, at 2-28 to 2-29.
352. Id. at 2-28.
353. Tarlock, supra note 222, at 686.
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Stampede, and Boca Reservoirs.3%4
Exchange allows improvement in storage
efficiency by essentially treating all the
upper basin federal reservoirs as a single

unit.355 In this way, water can be stored
where it is most available and released
where it is most needed. Recreational
interests dependent on lake levels and
instream flow below dams derive immedi-
ate benefits. The basin as a whole gains
from improved water management.

Creative use of existing storage may
be key to resolution of water distribution
problems on many of the highly devel-
oped river basins in the West. Operation
of storage under a rigid priority system
can be highly hydrologically inefficient.
Variations in the ability of a particular
reservoir to hold back water, local fluctua-
tions in precipitation, differences in the
timing and urgency of water needs, and
variation in local needs for instream flow
and lake habitat can be more effectively
used and served under a flexible scheme
of reservoir management. All it takes is
cooperation on the part of all the many
interests involved.

b. Administration and Dispute
Resolution

The current draft TROA provides for
daily administration of the interstate allo-
cation and stream flow requirements by
the same person filling the role of the
Federal Water Master appointed by the

354. TROA, supra note 8, at 2-34. The role as
settlement administrator and Federal Water
Master are considered separate roles, because
some of the administrative functions are not judi-
cial and also different dispute resolution mecha-
nisms are used.

355. Id. at 2-34.

Orr Ditch court.3%6 Disputes are heard by
a hearing officer appointed by a four-
member committee consisting of repre-
sentatives from the four sovereigns: the
United States (represented by the
Department of the Interior), Nevada,
California, and the Pyramid Lake Paiute

Indian Tribe.357

A mechanism to administer water
distribution and to resolve disputes over
the interpretation and application of a
water settlement are crucial to its future
durability, a topic more thoroughly
explored in Part IIl of this series. Even
though the process used in the Truckee
River Basin resulted in a series of agree-

" ments with finer detail regarding the man-

ner of implementation, it is not possible

_to anticipate all disputes that might arise

in the future. The administration and dis-
pute resolution mechanisms in TROA
acknowledge that fact.

The continued existence of multiple
jurisdictions with conflicting and overlap-
ping authority over the same water is
unavoidable in the arid West. John
Wesley Powell, on surveying these arid
regions in the late 1800s, recognized that
the major rivers of the West would control
its development.358 He recommended
that the federal government eliminate the
straight-line rectangular survey so dear to
the engineer and draw property bound-
aries along topographic divides.3%9 The
federal government did not follow this

356. See, supra note 42.

357. Stegner, supra note 42, at 227. See also
REISNER, supra note 41, at 49 (noting that Powell
recommended that state boundaries follow the
boundaries of the major water basins).

358. ld.

359. ld.
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recommendation. The Truckee River
Basin is not atypical of what the federal
government did instead. The basin
includes: (1) two states—one following a
doctrine of strict prior appropriation and
one following a mixed riparian/prior
appropriation system; (2) an Indian
Reservation; and (3) a federal
Reclamation project. By making these
four entities responsible for the appoint-
ment of a hearing officer, the TROA estab-
lishes a comprehensive basin-wide dis-
pute resolution mechanism. In addition,
by using the existing water distribution
authority on the river—the Federal Water
Master—the TROA avoids creating a new
entity with potential for conflict with
water distribution under the Orr Ditch
Decree. This approach dovetails with the
physical reality that the water within a
single basin cannot be discretely seg-
mented like a plot of land, but instead
must be shared among the inhabitants.

Each of the four sovereigns gives up
an element of control and autonomy by
subjecting its water use under its jurisdic-
tion to this process. Arguably, in doing so
they have relinquished an element of their
sovereignty. But this view distorts the full
potential of what it means to be sover-
eign. The sovereign with the leadership
and foresight to enter agreements with
other sovereigns, agreements that allow
them to exercise some control over
actions outside their boundaries that
have an effect inside their boundaries, is
the one truly exercising its full potential
as a sovereignty. These are the entities
most likely to endure and to best serve
their people.

IV. Conclusion

One hundred years after Francis
Griffin  Newlands championed the
Reclamation Act, the people of the
Truckee River Basin have agreed on how
to divide the water developed under that
Act, and are taking steps to remedy some
of the environmental harm that resulted.
The 1990 Settlement Act and TROA repre-
sent a major step toward cooperative
basin-wide management of water in the
Truckee River Basin. Negotiators turned
to existing storage to introduce flexibility
in water management. This approach not
only allows operation of the basin to
mimic natural processes in an effort to
reverse environmental harm but also
avoids the cost and environmental dam-
age associated with the development of
new water infrastructure. Furthermore,
the flexibility made possible by managing
all reservoirs in concert guaranteed a
drought water supply for growing urban
needs. This effort to integrate water man-
agement across jurisdictional boundaries,
and to restore environmental integrity,
should serve as a model for other water
basins. By correcting inefficiencies of use
and management in the West's major
water basins, substantial improvements
may be realized without the cost of new
infrastructure.

This achievement in the Truckee River
Basin took years to achieve. However, the
intervening years of litigation and jockey-
ing for position cannot be considered a
waste, as those efforts set ‘the stage for
settlement. The hammers provided by
both the ESA and the fiduciary duty of the
United States to the tribe combined with
the incentive to meet growing urban
needs, made the disputes in the Truckee
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River Basin ripe for settlement. Impacts
on personal interests challenge the altru-
ism of those involved. The frustrations
brought on by barriers imposed by exist-
ing law, conflicting interests, and the cri-
sis brought on by collapsing ecosystems,
population growth, and drought, forced
action in this case. Hopefully, this action
has not come too late.
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