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CT
IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRI

WASHAKIE COUNTY, STATE OF WYOMING

|

|

IN RE:

THE GENERAL ADJUDICATION
OF RIGHTS TO USE WATER
IN THE BIG HORN RIVER
SYSTEM AND ALIL OTHER
SOURCES, STATE OF WYO-
MING,

civil No. 4993
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THE SPECIAL MASTER: We are resumed. Mr. White.
(By Mr. White) Mr. Kersich, could you tell me again
the people who actually did the field investigation
as part of your classification effort?
Yes. I had five land classifiers in the field,
One of them was Chick Smith, Mr, Ross Waples,
Reed llansen and Lynn Olsen,
THE SPECIAL MASTER: Rei-~e-d?
THE WITNESS: Re-ea=e=d,
THE SPECIAL MASTER: Hea=nNe=g~@g=-n?
THE WITNESS: I believe it's e-n.
(By Mr,.White) Waas it Mr, Olsen?
Xynn Olsen, and Mg, Oper.;O-p—e—r.
Did Mr. Smith ac® A the £1814 aupearviser or
chief of pafty?
He was basicdlly in that ponition momt of the time,
yes,
And he reported to you?
Ha raported €O Mg, yY8s,
The othar four, Wapims, Hansen, oisen and
reported to Mr, HAaith?
Not all the time, Many timés I'd be out in the

field and visited with them or I would talk with

Rosg in Pﬂfl‘.idlﬂ.ﬂf oNn i+ems that wers coming up,
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:: 1 ' work that he felt should be accomplished, things

& 2 of this nature.

a‘d 3 ‘0 What was the normal arrangement; they report to

Gf’d 4 Mr. Smith or they report to you?

v 9 IA. Mr, Smith spent some time in reviewipg their work in
q‘,,-:i 6 the field, and I still took the time to visit with
é”’ 7 most of them.

:

E , 8§ 1 Q So Mr, Smith really wasn't the chief of party?

- of

L g 9 | A It's very difficult to say in our firm, because

_irﬂ' 10 I'm in a situation where I like to know what's

1”"' 11 going on and sometimes I don't go through Mr, Smith,

',-, ) 12 I just talk to the particular person that I need

;ﬂ,:, 13 to get information from.

" 14 | Q Can you find SK-5 in that group of exhibits there,

1 ' 15 pleagse, Mr., Kersich. It should be the 1980

2o 4

¥

4,41 17 THE SPECIAL MASTER: You want to get another

-"’3 18 one? It looks like this,

1_; THE WITNESS: I didn't qget one, I dust.

! 19 i have

3 the Court's c i

pavE 20 e ur opy., sir.

a2 21 THE SPECIAL MASTER: Do you have 8K~5?

i : 29 THE WITNESS: No, sir,

>

w 29 THE SPECIAL MASTER: He can use mine.
& oz | kersich - cross - white
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g 11-3 1715~
r. 1 THE SPECIAL MASTER: You want me to read my
:: Z own, Mr, White?

fn 3 MR. WHITE: Sure do, Your lionor,

q}.e 4 THE SPECIAL MASTER: There must be one some
Tﬁ 5 place.

:: 6 THE WITNESS: This is mine here.

# 7 THE SPECIAL MASTER: Under the map?

(’J 8 MR. WHITE: We don't have an SK=5 with a

frj 9 clerk sticker on it?

::: 10 THE WITNESS: Well, I didn't take it home,
‘:,,4 11 MR, WHITE: I wasn't accusing you; I was just
fd 19 concerned.,

:: 13 THE SPECIAL MASTER: No, I don't have two
fd 14 copilies.,

(‘d 15 MR, WHITE: I've got an extra one, Your Honor,
iﬂd 16 that I can give to the witness.,

g 17 This has SK-5 written in pen in the upper
Td 18 right-hand corner, but it's the saire document,
tﬁ 19 | @ (By Mr. White) Would vou turn to page 115,3,2 C=-5.
*art?

a‘fﬂj 20 | A 115,3.2 C =«

5,:;3 1 |0 115.3.2 C-5.

5""3 99 i THE SPECIAL MASTER: 1It's about one-third of
0"':: 27 the way down. It begins with the chapter Three
:;_9 24 } Principles and Scope of Irrigation Suitability,
orfﬁ o8 kersich - cross - white
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1 MR. WHITE: That's --

2 THE SPECIAL MASTER: I was just trying to

3 save a little time,

4 | MR. WHITE: No, that's fine, Your Honor.

5 | (By Mr., White) At the top of the page is a carry-over

6 section from the previous page dealing with

7 drainage, and I'd like to direct your attention

8 to the first full paragraph that I gave you the

9 page number for, 115,3.2 C~5 and ask yon if you

10 would read that paragraph to yourself,

11 (Witness complied,

12 A, Ckavy.

13 | & Isn't it true that that paragraph says that

N e e e U e e e e e e W e e W e W T T e e e i i

14 adequate drainage can never be assumed?

15 MR, ECHOHAWK: Your lHonor, the document speaks

16 for itself.

17 MR, WHITE: 1I'll have him read it outloud,

18 THE SPECIAL MASTER: fThe document wasn't

19 read outloud so he can answer. I was about to

20 look up and see if somebody wanted it read outloud

21 but no one said so,

29 O (By Mr, White) Why don't you go ahead and read

23 the paragraph.

24 | A, "Arable land must be drainable land. The selection
ea‘ﬂ o kersich - cross - white
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of arable land shall therefore encompass drainability

and evaluation. This includes investigating the

substrata as well as the soil. Some lands are
endowed with adequate natural drainage to sustain
irrigation. This, however, needs to be derived from
investigations and never simply assumed, Unfort;unatEIYr
areas which are drained naturally occupy but a minor
portion of the’landscape, therefore, requirements

for engineering works to remove excess water and

salts will be needed in most irrigated areas.

* * * % *
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1 | Q (By Mr, white) Did you or did you not ever
2 | agssume that adequate drainage was avallable?
3 { A THE SPECIAL MASTER: Could I ask you to
4 have that sentence a little less general? It's
S | bretty vast and vague.
6 [ Q (By Mr. White) In the course of your determination
7 | of arable lands which you've testified about
8 during direct and cross—examination, did you or
9 did you not ever assume that adequate dralnage
10 was available for the lands which you classified
11 as arable?

{12 | A We investigated the drainage -~ let me start over

13 again.
14 I cannot recall of any instance where we
18 just assumed that adequate drainage was available.

16 | How did you make the empirical determination that

17 your drainage standard of sgix foot to barrier

18 was met without a logged hole?

19 A The drainage engineer reviewed the-entire area,

20 He was actually the same person that was ine-

21 volved in the design or the review of the soils
29 with reppect to drainage, was also involved with
23 the drilling,

24 The holes were put down at hisg direction,

AT T T T T T I
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He felt that he had adequate data to determine
barrier levels and review the solls.

So it was a judgment made by the land classifler
that the six foot to barrier requirement was
met?

I don't recall ~- wait a minute., I don't under-
stand that question., In my answer previously

T told you we did the work as far as determining
depth to barrier, and now you are saying that

the land classifier determined the distanée to

barriex?
I'm referring to those parcels where you had

no logged hole which would tell you empirically

that there was six foot to barrier beneath that
parcel. Was it then simply a judgment call by
the land classifler that the six foot to barrier

minimum was met?

No, those lands were reviewed by the drainage

engineer and reviewed in the total context of
his program.

So is the drainage engineer Mr, Toedter?
That's correct,

And he reviewed all the lands?

Yes,

kersich~cross-white
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And he formed an opinion then in the ahsence-

of a logged hole that that six foot barriexr 1y

requirement was met? 1

He worked with the information that he had B

At et
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developed, . and there was an opinion formed,

r
e R L - r

ves,

Ly

It was his opinion that the six foot to barrier

was met where. there were no holes? '

THE SPECIAL MASTER:. It's been answered. ?

MR, WHITE: I wasn't sure whose opinion :.
he was talking about, his own or Mr, Toedter's, 1
Your Honor. 2
(By The Witness) Mr. Toedter made an opinion
predicated on the information he had.
(By Mr, White) And you relied on his opinion‘ :;
in reaching your o¢pinion? %
Yes, I aid. ;

MR, WHITE: Your Honor, I know it's early,
but the Attorney General just walked in, and I
wanted to talk to him about something, Could ye
take about a three-minute break?

THE SPECIAL MASTER: Right, I would like to

ask a few questions of you while they are vigiting,

unless that would be distracting,

kersich~cross—white
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MR. WHITE: That's all right, Your HONoOI.

THE SPECIAL MASTER: I'm referring to C-43
and I would like to know, Mr. Keréich, why, on
page 7 thereof, the land capability criteria
shows the range of limiting factors of a depth
of barrier greater than 36 inches, yet throughout
the exhibits like 36 and others, six feet is used

for criteria.

THE WITNESS: Because the. information that
we had in the original range and soils linventory
only talked about parcels that had -~ 36 inches
was the depth that was listed there, so that's
all the screening information we had at that time,
We didn't know whether the barrier was greater
than that or not,

THE SPECIAL MASTER: Am I deterring you
from your conference?

MR. WHITE: No, Your Honor. I got my

answer real quilckly.

THE SPECIAL MASTER: Oh, all right,

If six feet 1s, as we notilced. in Exhibit
c-36, at least six feet is the soil depth to
barrier and was your criterialfor all of your
work, how come reference is made to so many

kersich~cross-white
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five-foot holes and why were only five-foot .
holes drilled so many times as carried forth
on pages 14 and 15 of 43?

THE WITNESS: Well, the dralnage investigation
and the land classification investigation are

somewhat separated.

THE SPECIAL MASTER: The which is somewhat
gseparated?

THE WITNESS: Drainage investigation and
the land classification program,

THE SPECIAL MASTER: Yes,

THE WITNESS: They occur together in the
field, but the land classifier -- he's worried
about depth to barrier all right, but he's also

worried about the textures of. the soils and so

forth, so he logs a lot of holes to determine
that kind of information. Every once in a while
he will put down a ten~foot hole or a deeper
hole, depending on the formation that he's in and
things of this nature,

The drainage engineer reviews the geology
and tfi'es to determine what the depth to barrier
is, again going back to our definition of barrier,

and then he drllls the necessary holes to go aheag

kersich~cross=-whilte
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and decide where the average depth is and what
we can expect from .a design standpoint in that
eventualilty.

THE SPECIAL MASTER: All right. 1 just
have one more question.

On page 16 your exhibit mentions that the
arable developed lands on.the. Reservation lie

in three different settings and these include

the weathered Wind River Formation and terraces

and alluvial flood. plains, If you were to use
sprinkler irrigation from deep wells on the
weathered Wind River Formation, does that mean
that that water would not be coming from alluvial
flood plalin of the Big Horn -~ of the Wind River
and be coming from deeper strata?

THE WITNESS: It would be coming from some
different formation, but I don't know enough
about the geology to be able to answer that,

THE SPECIAL MASTER: All right then I won't
ask anymore on that.

You testifled -~ I'm still on that same page,
16 == earlier this week that 671 holes were
drilled?

THE WITNESS:

Yes, sir,

kersich~cross-white
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Lf" 1 THE SPECIAL MASTER: On page 15 a

6‘6 2 discussion begins with the numbher of five-

::: 3 | footers, ten-footers, 357 bores of five feet

a-*‘ 4 or less, and 197 borings of five to ten feet.

ﬂﬂd 5 THE WITNESS: Yes.

ﬂ': 6 THE SPECIAL MASTER: I have trouble with

:';,- 7 totals there. !
!‘,A 8 THE WITNESS: Okay. I don't have. --

f 9 MR, WHITE: Do you want a calculator, AlL?

ﬁ 10 THE WITNESS: No, I just need a pencil.

inﬁ’ 11 THE SPECIAL MASTER: I get 554 as a total ==

f’ 12 oﬁ, 117 moxre, I s8ee, I got the 671.

::: 13 THE WITNESS: Yes, okay.

r"’ 14 | THE SPECIAL MASTER: And that's where you
i;"d 15 get your 671 is on page 167 | .

(ﬁ 16 THE WITNESS: Yes, ;
a
o+ 17 THE SPECIAL MASTER: Thank you, Mr, White.
& 18 MR, WHITE: Your. Honor, before we move
O;rd 19 into the next area of cross-examination, I'd 1ike ‘
g 20 to make a motion to produce with respect to the "
oldd 21 United States,
O"d 22 You may recall that the land classification

“{ 23 standards on .the Crow Reservation caused a great

ﬁ 24 hubbub a couple of days ago. The more T thought

‘*'-”%‘é 95 | kersich-cross-white |
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about it, the more I realized that theremust.

be something more to that report than I already
knew about, and since the Crow Reservation lies
on the Wind River just above the Montana line ==

THE SPECIAL MASTER: On the Wind River?

MR, WHITE: Excuse me., The Big Horn, ¥Your
Honor. -— just above the Montana line, it
seemed t0 me that a report dealing with that
Reservation would be very relevant to an analysis
of the Reservation that we are dealing with now
in the headwaters of the Big Horn,

At this time I would like to move that the
United States produce the entirety of the report
on the Crow Reservation so that 1t may be examined

by the parties and by the Master to determine’

whether or not the findings there are inconsistent
or consistent with the findings suggested by the
Case in Chlef of the United States with respect
to this Reservation,

THE SPECIAL MASTER: I would deny the mo%:inn
unless you can show, Mr, White, some closer
relationship to the topography, land, or other
physical features of the two Reservatdons, .The
juxtaposition being at the headwaters of the

kersich-cross-~white

L a orom .w A EEEgm r B oA - a - mma v Trwr * L. a L siaLLTLEm - -

AT T FRONTICR REPORTING SERVICE

i-”'!l‘lfli‘ﬂi 'l.l' i .l
i ¥

-




“44111114191999999990 8

REITETILLE44114

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A L e ar—r— — o T T

Wind and coming around and finding themselves
1,000 miles downstream doesn't justify granting
the motion.

MR, WHITE: Perhaps we can make that
showing at a later time and we will come in and
move for production, then.

THE SPECIAL MASTER: I have a copy of that
in my papers, and I'm using that. I want you
both to know that,

MS. SLEATER: I would like to make a state-

ment concerning thils report. It's something we

have been meaning to bring up with Mr. White,

We do not know how Mr. White obtained this
information. However, we do know that the
information obtained 1s confidential information
that 1s the property of the United States
Government and was only used by experts for the
United States in the preparation of the case
that is now pending and that neqgotiations are
going on with.

We wanted to advise Mr., White that since
he hag it, however he got it, it was an unauthorizeg
or perhaps a stolen bit of federal property that

he is using and that at some time in the future

kersich~cross—-white
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5‘2 1 if this 1is tracked down and any l1iablities, -

fﬁ 2 pProbably civil liability attached to whatever
:‘; 3 party in this unauthorized manner released this
i< 4 information, Mr. White may, through use of this,
ﬂd‘j 5 get himself dragged in, and we don't want that
::Z 6 to happen, and we want to be clear and up front
= 7 about it,.

a> 8 That is confidential federal property

;‘:‘? 9 dealing with a totally different case and no

i

= 10 release has been authorized of that material.
g 11 MR. WHITE: I want the record to reflect,
!ﬂg 12 Your Honor, that I'm not going to be scared off
:: 13 from searching for relevant information that

‘é’ﬂ 14 should be presented In this case by the threats
1"5 15 of Counsel from the Justice Department that I
ﬁ 16 may be dragged into some civil or criminal

2 17 proceedings, and we will come back to obtain that
&= 18 by motion upon the proper showing that you

0;'{ 19 suggested because we believe 1t!s relevant, and
‘,'z 20 if there wasn't something significant in that
:: 21 report 1n addition to the soils standards that
& 29 the United States wished to hide in this case,
::: 23 they would be more than happy to provide it,
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THE SPECIAL MASTER: Well, I believe
it's already in the record that the glaring
difference between that report and this work
was the difference in the -~ in the surface
to barrier devpth.‘ Now, that's what I think

is about the only thing that's different from
that report. 2and I've -- I let that in evidence
and I felt it had a place in évidence.

MS. SLEATER: Your Honor, at this
time I'd like to reask a question that was
asked of Mr. White previously. We would like
him to please tell us where he got that. This
is something that deals with another case and
federal property, and we feel this is a very
serious matter, and we also feel that since

Mr. White has injected this into the trial we

are entitled to know where he got it.

THE SPECIAL MASTER: Let me interject
now. Heaven forbid that anyone except the
Special Master shall have his credentials examineq
so closely as to ethlcs or not. If you have
ought, o~u-g-h-t with Mr. white on matters like
that, I direct that you settle those outside the

province of this case and this record. That hag

nothing to do, in my opinion, with the furtherance

p—

309 WEST 24 Th STHEET FRONTILR REPORTING SERVICE T

CeiE YERRE L LYY 820K 200 Mo, .
(0D 6% HIHN CASpin Wt BULD vy

EH, Wy B2601

——




1729

f
1
1

I

1 R e e e L R Nt

10
11
12
13
14
15
16
17
18

19
20
21
22
23

24

25

SR

A s e o ol R BT W iy mew e S—— - T w—r W AR AUE E N L e orw T owewr WL - & R A A magpa

of this case and this record. This is already
in the evidence. The fact that a criteria

was set for that reservat:@on of surface to

20 feet -- does my memory serve me right -- for
surface to barrier for drainage, and that is in

the evidence, that is in the evidence in this e

case.

I have denied the motion, and if there is t_.
other activity that will result from evidence i
having been improperly obtained, I believe those
actions would be brought outside the province *-

of this case , either with federal authorities,

*#*-r ..Jr ...:' 1;. L
L LI

— -y P m

with Judge Joffe, if you wish, but I'm proceeding

only on the evidence to determine my assigned

ri
]
R
]
Fun
-
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K
H
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duty and that does not include that.

MR. ROGERS: I would like to ask Mr,.
White a question, which I think is in the province
of this Court's concern relating to that document.
I have concern for the Tribes as to whether or
not Mr. White has already in his posgession, :-
because of rather unusual circumstances by which
he wound up with the soll classification table he

produced the other day, whether now he has in

fact in his possession, and I ask him now, any

of the material relating to HKM's work on the

= e e -
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Crow Reservai;ion that he is going to and
already has moved to produce?

MR. WHITE: Your Honor, it's simply
none of Mr. Rogers' business what information ==

MR. ROGERS: It is my business, Your
Honor. He has moved to produce it, it lis an
unnecessary step if in fact Mr, White already
possesses that information.

MR, WHITE: That's a dilemma that
Mr. Rogers is going to have to live with, Your
Honor, because I'm simply not going to disclose
that material which I may have developed in
preparation for this case,.

THE SPECIAL MASTER: Are you inferring
that Mr. White would be asking to produce
something that he already has?

MR. ROGERS: I am,

THE SPECIAL MASTER: You're all inferring
that?

MR. ROGERS: 1I'm not inferring, I'm
asking the question and Mr, White is refusing to
answer, which puts a burden on the Court because
he's asking the Court to consider a motion that
may be unnecessary, and he refuses, as an

attorney of record in this case, to ansyer the
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question.

MR, WHITE: Your Honor, Mr. Rogers
well knows that I'm not required to answer that
question, especially since you denied my
motion,

Now, if he wishes to raise this issue and
give the Court probable cause to believe that I
have a copy of that document at the time I
reinstate my motion, then I will be glad to
disclose that to the Court. But to respond
to sort of an off-the-wall suggestion that I'm
asking the Court to produce something that I
don't have, I'm not about to do that, Your
Honor.

MR. ROGERS: Your Honor, Mr. White has

indicated to the Court that he will in fact

renew his motion again, and X think it will be
an imposition on the Court at that time if he
has in fact got this information already, I
point out to more than just an implication that
Mr. White got this from a more -~ a fuller
document because as you will see from the Xerox

of this, this is =--

MR. WHITE: That's not it, ret me

say for the record, Your Honor, if counsel
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for the Tribes and the United States will
state in fact that that set of soil standards
comes from that report, then I'11 be glad to
disclose whether or not I have the report.
MR. ECHOHAWK: What was that?
MR. WHITE: You want to read it back

to him, Merissa?

(Thereupon the following
(statement was read back as
(follows: " Let me say for
(the record, Your Honor, if
(counsel for the Tribes and
(the United States will state
(in fact that that set of soil
(standards comes from that
(report, then I'll be glad to
(disclose whether or not I
(have the report,’

MR. ROGERS: Your Honor, the document
proffered by the State is listed as WRIR Sk~7.
If the Court will observe, this is my copy of the
document, you will see what appears to be at the
top of that, plastic bindings indicating that
lt does in fact come from a more complete
document, it being unusual to have a three-page
document in a binding of that sort,.

MR. WHITE: I've already told or saig
for the record, Your Honor, the position that.

I take, If counsel for the Tribes and the United

States will stipulate that came from the report
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that Mr. Kersich described which has been
described by counsel, then I will gladly
disclose whether or not I have a copy of the
report, but I'm not required to do so, protected,
if by anything, an attorney/client privilege.
And I will make that report only ‘upon that
representation by the counsel for the Tribes
and the United States.

MR. ECHOHAWK: I wasn't aware Mr,

White's client was the Crow Tribe.

MR. ROGERS: I wasn't either, Your
Honor. I happen to be an attorney of record
for the Crow Tribe.

MR. WHITE: No, I didn't say I was.
That was the representation, apparently made
by counsel for the United States.

L.et me ask counsel for the Tribes and
the United States, will you stipulate that
Wyoming's Exhibit WRIR SK~7 is in fact a copy
of the solls standards contained in the report
rendered for the Crow Reservation?

MS. SLEATER: Your Honor, if he's got
a copy of the rgport so we could compare them,
we'd be most happy to see whether or not we

could join in a stipulation. We are not here
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to try the Crow Reservation case and we don't

have that report here.

MR. WHITE: Welli, then --

THE SPECIAL MASTER: Do you want to
let them see your copy of it?

MR. WHITE: Well, I'm not going to
say whether I have a copy or not until they
tell me whether it came out of that.

MR. ROGERS: I think the record is

clear, Your Honor, Mr. White is refusing to

answer my question, and I will let it go at that.
But I think the record will speak for ltself
when Mr, White renews his motion that he has

in fact refused to answer this,

MR. WHITE: And I think the record
ought to disclose, although the matter was
brought up by counsel for the Tribes and the
United States, they're unwilling to stipulate
that that document came from the report.

MR.ROGERS: Mr, White, I have not had
the opportunity to go back and check the report,
You asked the question; you brought it up,

MR. WHITE: Perhaps when you have a

chance to check the report you can advise the

Court, and then I'll be happy to make the disclosure,
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MR. ROGERS: Well ~--

'I‘HIE: SPECIAL MASTER: Okay, carry on.
{By Mr. White) Okay. Mr. Kersich, let's go
into a new area.

THE SPECIAL MASTER: I've got a
small problem before you do. I had a copy
of that Monday, whenever we introduced it,
and we don't now.

MR. WHITE: That's the trouble with

confidential material.

THE SPECIAL MASTER: I'd like to know
who's been looking over the Master's files.

MR. WHITE: I have an extra copy.

THE SPECIAL MASTER: Do you know where
that might be, Leo?

MR. SALAZAR: I sure don't have it.

(Off-the-record discussion,

THE SPECIAL MASTER: 1I'll take a copy
from whoever has it.
MR, WHITE: Here's one, Your Honor.

THE SPECIAL MASTER: All right.

(Off-the-record discussion,

THE SPECIAL MASTER: All right, go
ahead, Mr. White,

MR. ROGERS: Your Honor, thigs document
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has not been offered in evidence.

THE SPECTIAL MASTER: That is correct,
that is right.

MR. ROGERS: Do you have a copy now?

THE SPECIAL MASTER: I do indeed.
(By Mr. White) Mr. Kersich, all cross-examination
so far has concentrated on those parcels where
vou had no holes. Now I'd like to change to
those areas which you have holes, in which you
have holes, and ask you to get out your workbook
for Township 3 North, 2 West in the Big Horn
Flats area.

THE SPECIAL MASTER: What township?

MR, WHITE: 3 North, 2 West, Your Honor,
(By Mr. White) Could you also put your finger
in the plate for 3 North, 3 West,

Do you find a large parcel of land classified

3 gravity, 2 sprinkler lying between Section 12
in 3 North, 3 West, and 18 and 17 in 3 North,
2 West?

THE SPECIAL MASTER: Acreage total?

MR, WHITE: 1In 3 North, 2 West, Your
Honor, there are, I believe 167 acres, 1'1}

check my notes for sure, and in 3 North, 3 West

kersich~-cross-white
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there are 152 acres,
I'm sorry, it was 351 acres and that would
be in the west half of Section 7 in 3 North,
2 West. 252 acres in Section 12, 3 North, 3 West.
THE SPECIAL MASTER: Your first total
again is -~ ghe'll tell me. Would you read that

answer to me, please,

(Thereupon the following
(sentence was read back as
(follows: "It was 351 acres
(and that would be in the
(west half of Section 7 in

(3 North, 2 West, 252 acres In
(Section 12, 3 North, 3 West,"

Q (By Mr., White) Have you found that parcel, Al?
A I helieve so, yes, right here on this particular
position here,.
0 Isn't it true that you have one 36 inch probe
in the eastern portion of that parcel and one
36 inch hole in the western portion of that parcel?
A That's correct.
Q So within that parcel that's approximately 600
acres you have, two 36 inch holes; is that correct?
A That's correct.
0 Isn't it true that --
THE SPECIAL MASTER: I8 there 600 acres
of arable land in the two portions just describeg

kersich~cross-white

—— TTEE A wr w oEm R e -
ey Lk m——

LI -

A1) b ST TATH ST MER T FRONTIER REPOATING lBHFICE T T T e e

ik} Ti"n‘ti‘ wyl A0 3!

JUY AN e,
CE e 8 M) N E T b4

CALTE 1 . E{l"‘l
ooy -,.i TR l‘\j;ip"t
ll‘;‘?i!]‘I‘i

S —

L LR

iy T ™




1738

TTTTTTTTI Y9 9aaa asn®

s
"

EETTLETLTTT YT

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

kersich-crogss~white

——

or is there 403 acres of arable land?
THE WITNESS: I think it's total.
THE SPECIAL MASTER: Well, I've got

the total, 151 and 252.

MR. WHITE: 1It's 351, Your Honor; 1is
that correct?

THE SPECIAL MASTER: Would you read
back and see w:hat the statement was on how many

acres there are, please, Merissa.

(Thereupon the sentence was
(read back as follows: "It

(was 351 acres and that would
(be in the west half of Section
(7 in 3 North, 2 West. 252 acres
(in Section 12, 3 North, 3 West.,'
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THE SPECIAL MASTER: This is 603 acres.
heard it twice the other way.

MR. WHITE: I apologize, Your Honor. 1
probably gave you the wrong number.

THE SPECIAL MASTER: My hearing is probably
bad.

0. (By Mr. White) How did you determine from those
two 36-inch holes that depth to barrier for that
approximately 600 acres was six feet?

A, You'll note this lies on top of that bank up here
and drops down to the north, I was on the parcel
last Friday with Mr. Waples who went ahead and
classified that parcel.

Mr. Waples went down over the bank -- went
over the bank previously and determined barrier
depth. I can't remember the exact figures he gave
me now, but he was able to see b‘arrier in a cut
slope,

Now, we drilled a hole in this particular
area’ to make sure that we had sufficient topsoil
to classify it as the classification showed, and
we ran into some of these small gravels that make
it difficult to put a hand auger down.

THE SPECIAL MASTER: I think the witness

kersich - cross - white
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would be m;:re comfortable if you stayed at the
podium, |

MR. WHITE: I apologize.

A (By the Witness) But there's no question in my
mind that the classifier did not go over and review
the exposed edges of those slopes to determine
where barrier might be. That was talked about
very specifically while we were there,

MR. ECHOHAWK: I would like to object to this
line of question. It snugds terribly familiar
from this morning. It's the same process.

THE SPECIAL MASTER: It's the exact same
process, but I'm going to allow it because it deals
with a different test within the exterior boundaries
of the parcels, so I will overrule the ohjlection.

If this goes on th;ee weeks from now and
vou make the same objection, I'd sustain :Lt for
redundancy, but right now I believe it's proper
here.

MR. WHITE: I won't do that,

0. (By Mr. White) What was the depth to barrier for
that parcel?

A, Mr., White, I can't recall. Like I said, I have Yooked

at a million parcels .here, but f know the person that

kersich - cross - white
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1 did it. He understands the problems and he
- discussed his problems with the drainage engineer. 5
3 I don't have any problems in accepting that opinion E'
4 and making it my own.
S 0 Where was the cut bank to which you referred?
6 | A I'm not sure T know which cut bank he went over ;
7 exactly, but he points out a number of them where :‘;
8 it's posgible to visualize or to observe in this ‘
9 particular area. 3
10 | 0 And that field claasifie; was Mr, Waples? ]
11 | A Mr. Waples.
12 10 Directly to the north of that parcel is a ll8-acre
13 parcel, is it not? ?
14 | A Wait -a minute, That ll8-acre parcel that you
15 referred to, sir, is all part of this one large E
16 parcel. It's just an interdelineation of a
17 large parcel. ;
18 | Q May I look at your map, please?
19 | A Yes,.
20 i Q So the 252 acres includes 118 acres?
21 A, No, as I said before, this is one basic shape '
29 | here that he classified and then he changed the i
23 classification of this ll8~-acre parcel from, 1
24 * believe, 3 gravity, 2 sprinkler, to 3 gravity,
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3 sprinkler, and that's why he delineated the tWo
2 | parcels,

3 10 So there's a total of about 720 acres then in

4 that parcel?

5 { A Yes,

6 @ And in the entire 720-acre parcel there was no hole
7 over three feet deep, is that correct? |

8 | A There was no hole ovar three feet‘ deep, but there

9 was a highway going through the middle of the parcel
10 and the cut banks and then changes in elevation

11 which allowed him to see what was going on in the
12 substrata. |

13 | O Was that also the basgis for the determination of

14 | the arability of the parcel immediately to the
15 northwest, the 4l-acre parcel?
16 | A Are we back on 3 now, sir?

17 | @ Three North, 3 West, vyes.

18 THE SPECIAL MASTER: Forty-one acreg?
19 | MR. WHITE: Forty=-one-acre parcel,

20 | & (By Mr, White) That's an adjoining parcel that

21 has no hole in it; is that correct?
29 | A That's correct, but it looks =-- it's in the same

93 raelative position, and there appears to be a

2q | terrace edge around it -- there is a terrace

25 . kersich - cross - white
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edge around it, and from that he was able to

ascertain barrier.

Q Do you know of your personal knowledge the depth
to barrier for that parcel?

A, I do not, but I do know from Mr. Waples' knowledge
that that parcel met the limits.

Q Immediately to the northwest of the 4l-acre parcel

is a 25-acre parcel. Do you know the depth to
barrier for that parcel?

A, I personally have not measured the depth of that,
but again I know the person that classified it,
and I know the method that r;e used, and I have no
doubt that he was able to agcertain the depth or
that would not have been declared arable,

Q. So you based your opinion with respect to both
the 41~ and the 25-acre parcel as well as the
roughly 720~acre parcel on Mr, Waples' analysis
or his opinion?

A, I based my opinion on his analysis as well as his
undergoing the cross-examination I gave him with
regards to those parcels.

Q Pid you ask him what the depth to barrier for
those parcels were ==

A. . I asked him whether the depths to barrier met

karsich - cross - white
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the six-foot limitation or not, and he said there

was no problem tﬁére.

Would you please direct your attention to
Townshié 1 North, 3 East?

Vexry good,

Did you find a 63-acre tract in the southwest
quarter of Section 31?2

Yes, I do.

Is that adjoined to the south in Township 1 South,
3 East, Section 6, by a l17-acre tract?

A l7-acre tract? Yes, it doed,

Is there, in fact, a hole, a logged hole within
the northern portion of that 80-acre tract? -
Eighty-acre tract?

Well, 63 plus 17,

Oh, ves, there is=s,

NOW ==

Hole No. 3.

Do you know the depth to barrier based on the
soil profile log for Hole No. 3?

Not based on the log of Hole No, 3, sir. 1 do
have some other information in éfle area. It says

84 inches of sandstone, but it's not sandstone

It's actually a limestone, That's locateg 8lightly

kergsich - cross -~ white
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to the east of that, and I don't have the exact
location of the hole on here, but I do have that
information.

So it was your conclusion that there vere 84 inches
to sandatone in that parcel?

What was the question again, sir?

So your determination was that it was 84 inches

to sandstone in that parcel?

No, I didn't say that, When the hole was dug,

it says 84 inches of sandstone, but it's actually =-
but really a lime zone,

THE SPECIAL MASTER: Eighty-four inches of
limestone, or does it say 84 inches to?

THE WITNESS: When I referred to it, sir,
it's 84 inches to the zone that he hit, and that
actually turned out to be a lime zona, not a sandstone,
(By Mr. White) Do you have the log for Hole No, 3
in the courtroom?

I'm not sure ~~ for the Hole No, 3?
Yes.

Yes, I have that log.

Would you check that log, please?
Sure., Yes, I have a log here,

What is the depth of that hole?

karsich - cross -~ white
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‘f‘d 1 [ A This particular hole only went six inches because
::’: 2 he hit cobbles and gravel.

ké‘A 3 |0 In the southern portion of that parcel in Township 1
tf'g 4 South, 3 East, there's another logged hole, is
::: 5 there not?

@,,._p 6 (A Hole 4, log 4.

Ki’d 7 .Q. I believe it's Log 27, isn’t it, in the northern
q") 8 | portion of 1 South, 3 East?

@f’d 9 | A I'm going to have to take a few minutes to get
o™ |

‘9,,:.9 10 fixed up.

g 1 THE SPECIAL MASTER: One South, 3 East?

“fg 12 j‘ MR, WHITE: Yes, Your Honor.

:::, 13 | A (By the Witness) Yes, there is a hole 27,

\.9',,0 14 | Q (By Mr., White) Would you please get out the log
01"'“ 15 for Hole 2772

ﬁ 16 | A Log 27, that's correct.

@'_L,»a 17 | © Does that show that sandstone was encountered after
a::ar’@ 18 12 inches?

ﬂ"’“ 19 | A I'm -~ I must have a different log,

ﬁ 20 | May I look at the log that you're looking at?
a,‘,-va 21 Maybe I have the wrong one.

Gﬂ 99 | A You are in 1 South, 3 East.

(ﬁ 23 THE SPECIAL MASTER: One South, 3 East?

ﬁ 24 MR, WHITE: Yes, six, I believe there's a
WL—H 95 kersich - cross - white
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Hole 27 in that 17-acre portion.
(By Mr. White) 1Is that what is shown On your map?

Yes, right here (indicating).

* K K %%
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A (Continued) Well, a log at 27 I have shoOWS it

being in Section 3, 1 South, 3. East.

Q Isn't that log 25 that's in Section 37
A I'm looking at my log sheet here,
Q I'm sorry.
A That's what it says on the log sheet.
This book does not appear to have a Section
6 log. I don't appear to have that log here.
MR. ECHOHAWK‘: Mr, White, do yﬁu have
a copy of that log?
MR. WHITE: I have the same log he has, )
Section 27 -- excuse me, Hole 27, Section 3, | “f
THE WITNESS: Could we take a short
break so I could get that? %
THE SPECIAL MASTER: All right. We'll *:
take a ten minute recess, E
{(Thereupon a 10 minute recess 1
(was taken. -
THE SPECIAL MASTER: Would you please
come to order. Mr, White, ,E
Q (By Mr, White) Did you find the log, Mr. Kersich? $
A Yes, I 4id,

0 May I look at it, please?
A Yes,
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Q Doaes the log indicate that sandstone was

encountered after 36 inches?

A That's what the log says, but it should 9o into the

record that that hole was drilled by hand to
84 inches. When the drainage engineer was
working in the field and drilled the area,

it was determined that that was a lime zone, is
what it was called actually, and put on the
worksheet here, and no barrier was encountered
at less than 6 feet. Barrier is much deeper

there.

Q I'm not sure I understand how you sald the

barrier was much deeper when the log shows

sandstone was encountered after 36 inches.

A It was discussed with the person that worked

there, the question was raised and the point
was made that while he had filled this log
out as soft sandstone, for one thing he was
wondering how he was able to take a hand auger
and just drill down through it., That's the
determination that was made, that this was an
area with some lime concentration which hag
given him some difficulty in augering down,
drilling down, but not enough to stop him,
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certainly. That could be leached out with

proper water application.

Q And may I see that log again?

A Yes, sir.

Q T was looking at it almost upside down.

(Brief pause.

O Mr. Kersich, isn't this the log for hole no. 28

in Section 8 rather than the log for hole no. 27

in Section 67

A Well, I'm looking at hole no., Section --

0, I'm sorry, I thought you handed me the one below,

I apologize.

A No, they're just set up so.

0 Is that -- I'm sorry, vou're goling to have to

help me interpret this. I see the hole no. 27,

but it's in Section 31, isn't it, on the log?

A Yes,

on the edge,

And that would be in, that hole is right

You can see the tape right there

where it's right on the edge of the two sections.

We got the two townships coming together there,

Q And the log shows that there's soft sandstone

after 60 inches, soft sandstone after 84 inches,

hard pink sandstone,

A That's correct. The classifier went bhack and
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Q As I recall you said that up in Township 1 North,

A
Q
A Wwe - found cobble.
o,

checked that and he found that was a 1ime zone
and I discovéred this myself, looking through the
logs. I discussed that, he said that that's

a lime zone. I made a note right here on Iy

n
work sheet saying "84 inches but really lime zoné-.

3 East for the remainder of that, Wwhere the

remainder of that parcel is located in section -~
I quess 31 again, you had a logged hole no. 3
that went to 6 inches?

That's correct.

what did you £ind in 6 inches?

what 1s the standard for good free workable soil
for Class 3 and Class 2?

A It's whatever it says; I don't remembher exactly.

0 I'm sorry, I'll get it out. I thought you'd
know it off the top of your head.

A I've looked at so many numbers lately.,

0 I hand you a copy of WRIR 36 and ask you

whether or not the standard for Class 2 is

24 inches and the standard for Class 3 is 18 inches?
A That's correct, ves.
Q Having encountered ~-

kersich~cross—white
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1 A I might " . point out though again there's

2 another hole which shows 20 inches to gravel.

3 All he's trying to ascertain is how much matrix
4 is there and if there's enough to be able to

5 insure that it meets the class, that's all

6 he'll do.

7 Q So hitting gravel after 6 inches would meet the
8 standard of 24 or 18 inches of good free working
9 sS0Oi1l1?

10 A The normal process, if you put the hole down,

11 is to log where it went in, show what you found.
12 You look for other evidence if you have trouble
13 with a hand auger. _f‘

14 0O Well -~

18 A And, you know, it's to the point where I've --

16 I'm perfectly confident that this man determined
17 there was a soil depth there in sufficient depth
18 to meet the classification standards. You can

19 be stopped on a stone or a cobble or small, small
20 piece of gravel, but you can also reach in and

21 find out what the soil matrix is, ¥ou can also
29 i look at various other physical evidence there

23 | to determine what the depth would be,

2g i O Particle size of cobble is 3 to 10 inches, ig

26 kersich-~cross-white
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J‘E 1 | it not?
| ‘rE 2 That's correct.
ﬁ 3 Does the inclusion of cobble aftef ¢ inches allow
é’}h 4 you to say the standard of 18 inches of Class 3
{ij"‘: 5 l and 24 inches ~for Class 2 are of good free working
a:h 6 soil are met?
::’ - | As I said, the classifier takes every bit of
}H p evidence we can find to determine the depth of
| G:‘H 9 s0oil. When he has enough to put it into a
ﬁ 10 classification he puts ﬁ: in a classification.
;"‘3 11 | On the other end of that tract he does have an
GE"E 12 auger hole to 20 inches where he hit small
| :?; 13 | gravel,
;ffﬁ 14
o 16
e 17
g
e 18 ‘o x ok
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(By Mr. White) You must be remembering my
questions, I apologize if I asked the same
question again,
Okay. How did you determine that this land
was arable Class 3 gravity, 2 sprinkler, with
cobbles of between three to ten inches up tO
six inches?
One :0f the things I did on this job was go out
in the field in a place where I would see
situations like that,

I have been out a number of times, I have

actually put a hole down and checked the depth of

clean free-working soll myself, The classifier --
wvhat I'm doing is checking the classiflier's
judgment.,

I didn't check every hole, but I don't
feel I have to check every hole, If I go to
an area, do what I have to do to determine that
there's enough top so0il, even though he didn't
show the actual log or have an actual log in

that area, that's what I'm doing., I'm checking

his professional judgment and then making that

part of my professional judgment,

It's a very common thing in the industry,
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Q

It's not new. It's done by everyone. There
is no question that sometimes you get in 2
situation where the particular auger hole You
put down.does not show that depth, but there is
other evidence in the area to confirm that
depth, and you make that all part of your total

overall judgment for the clasgsification of that

parcel,

I'm sorry. Did you say that you visited this
slite, or were you talking generally?

No, I sald I couldn't remember 1f I vislted
that site, but I said I visited other sites to
check places like thig where we might have a
shallow hole and actually dig down through to

to see what was there.,

SO again you based your opinion on the field

classifiler's opinion?
THE SPECIAL MASTER: I think the question

is redundant, I would like to remove it, I think

he has answered that time and time again,

(By Mr., White) Who was the field classifier for

this parcel?

On thls particular parcel?

Yes,.
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| A It appears like it was Ross Waples from the .

F logs,

Q Staying in Township 1 North, 3 East, do you
find a 122-~acre parcel classified 2 gravity,
1 sprinkler, between Sections 31 and 32 lying
immediately to the east of the 63-acre parcel
we just discussed?

A Immediately east?

0 Yes, )
A 122 acres? :;
Q Right. {
A Yes, I do. r‘_
Q There's a hole on that parcel, is there not? -
A There 1s a hole there, ves. é
Q  How deep is that hole? ~§
A That one shows 20 inches to gravel,
0, If the hole for that parcel went only 20 inches
deep, how did you determine that the depth 1
to barrier was six feet?
A Because in that particular parcel there are two

deep holes, and there again this is a delineation .
of a larger parcel. Within this larger parcel 1
there are two deep holea. One of them is &8 foot -~

I'm sorry -- 58, not 58 foot -~ and 57, Those were

kersich-cross-white
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drilled to cobble. That's at various depths,

and Lf you examine the logs of those, the 109
of 58 says the hole went to six feet, terrace
deposits, slight slope adjacent to the area
shows cobble material, 15 to 25 feet deep, 9o0d
permeabllity,

The log for Hole 57 ends at seven feet,
but says hit cobble. Side slopes adjacent to
area show this terrace is approximately 25 feet
deep, The hydraulic conductivity of area is

very fast,

S0 the drainage englineer had been on that
particular large parcel, had drilled some holes
and substantlated what he found in the hole with
a vliew of the side slope to determine where the
depth to barriexr would bhe,

Isn't it true that the deep Hole 57 to which

you just referred 18 2 miles away from the parcel
that we are discussing?

No. As a matter of fact,. it might be two mileg

to the very westerly edge, but I don't perceive

it as being two miles to the parcel, sir,

Well, Hole Number 57 is in Section 3, is it pot»

Section 4, isn't it? Hole Number 58 ig in

kersich—-cross~white
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Section 4.

Let's start with 57.

Fine,

That's in Section 3, is it not?

That's correct.

And this parcel that we have referred to, the
122-acre parcel, lays in the next township north,
in Section 32; is that correct:

Yes, but isn't it true that this is all one

parcel of ground that's being examined here?

I asked you about the 122-acre parcel which has
a different classification, and I'm asking you
whether or not Hole 57 1s two mlles away from
the parcel of 122 acres that we are discussing,
Yes, Hole 57 does lie some distance from the
parcel that we're discussing.

And Hole 58 lies approximately one mile from
that parcel, does it not?

Approximately, sir,

But it 1s obvious from the drainage

engineer's investigations that there were cut
slopes that were all exposed up and down that

bank that he could go ahead and utilize these

holes to determine that barrier would be in excess
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of six feet in that particular area.

THE SPECIAL MASTER: Are the Holes 57 and 58
in the same land form as the 122-acre tract?
THE WITNESS: They are in the same parcel,
ves, the same land.
Q (By Mr., White) Wwhat specific land form are they
in?
A I can't tell you wight now because I would have
to go back and check, but if you'll look at the
log form again, it says that he hit cobble in

this terrace, so he identified it as land form

for purposes of his investigation,
@ And this terrace, that was in Hole 57 or Hole 33?
A Hole 57 and Hole 58, he identifies both as a
terrace deposit.
Q Is it your conclusion then that the barrier is

at a constant depth within that terrace?

Barrier is never at a constant depth at any
terrace, but there are many ways to deternmine
where the barrier is. Obviously he was using
good judgment, making proper engineering
approache to the solution of this problem,

Q Would you please take a look at the log, so0i}
profile log, for Hole NO., 6 in Section 32 which

kersich~cross~white
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is in that parcel, 122~acre parcel?

Hole No. 6?

Yes, sir. Would you read the remarks Or the ==
THE SPECIAL MASTER: He's got one questiosn.
MR, WHITE: I'm sorry.

(By Mr,. White) Did you find the log?

Yes, I found the log.

THE SPECIAL MASTER: Didn't you ask to
read 1it?

MR, WHITE: No, I'm sorry, Your Honor.
(By Mr. White) Would you read the remarks
which are written in the right-hand column of
the log for Hole No. 67
Well, the Hole No., & for 1 South, 3 East, that
I have is ~- wait a minute. Just a minute, please,
You should be at Hole No. 6 in 1 North, 3 East
there, Mr, Kersich.
Again I'm just ==
I have a copy, I belleve, 1f you would like to
look at 1it, I can show it to your Counsel first

if you would like to see it,

I think I have Log No, 6,
Oh, you do. Okay.

Isn't it true that the remark column says

kersich-cross~white
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1 don't know where barrier is; lime at 14 inches?
2 | A That's what the remark column says., It ShOWS

3 he drilled the hole to 20 inches, gravel and

4 cobble,

S Here again this is the reason Yyou coordinate
6 the work of the drainage engineer and the land

’ classifier to develop this data. It vas

8 obvious when he hit the gravel and cobble that

9 he wasn't going to be able to hand auger much

10 further and he had to sit down with the drainage
11 engineer to get a determination as to the

12 approximate location of the bharrler. |

13 | Q Upon what information or whose opinion did you

14 base your conclusion that there 1s at least

: 15 six foot to barriler in a parcel where the land
16 classifier remarked that he did not know where
17 the barrier was located?:

18 | A In this particular instance I based my opinion

VAL o oAbl LybLblbhubbb bbbl AL

19 on that of the drainage engineer that was ‘}

20 involved in the fleld work and the determination 1.

21 of depth to barrier of Mr. Waples, and I have \
. 29 no reason to be concerned about it, I feel that .
- 23 they have looked at it, They made a good decisipn,

24 g We have no evidence to the contrary,

b I
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Q The drainage engineer was Mr, Toedter?

A That's correct.

Q And what did Mr. Toedter tell you about this
parcel?

A I can't remember the exact conversation because
we went over a bunch of them, but he had went
and looked at that parcel ;he went over the cut
banks and he found the barrier there. He put

two particular holes in that particular parcel.

He got down to seven feet in one and six feet

in the other before the cobble got heavy enough

to stop the drill, and yet he was able to

determine that the barrier was a considerable

distance beyond that,

It was his considered judgment, based on
his field observations and my review of his
field observations, that barrier is beyond six

feet in that particular parcel.

0 You say Mr. Toedter put two holes in that parcel

in the 122-acre parcel?

s I'm talking about “he entire parcel.

Q Those are the holes that are over a mile and tyo
miles away, respectively?

A That's correct, but while they are two miles away,

kersich~cross—white
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it's still all part of the same parcel.
Q . And the depth to barrier remains constant
underneath that parcel?

A I believe I testifled =--

THE SPECIAL MASTER: He answered that
already. He doesn't need to answer it again.
Q (By Mr. White) Let's go to Section 18, 19,
and 20, the same Township,. and I ask you to
look for a 227-acre ==
THE SPECIAL, MASTER: How many acres?

Q (By Mr.White) =-- 227-acre tract that overlaps

those two sectlons.

A A 227-acre tract?
Q Do you f£ind.one like that?
A Yes, I do. i
Q And it's classifled 3 gravity, 2 sprinkler? |
A Yes,
MR.*WHITE: I apologize to the Court and
the witness for sniffing so much.
THE SPECIAL MASTER: Don't worry about that,
Q (By Mr, White) Is it true that there are three
holes on that parcel -- excuse me -=- four holes
on that parcel?
A Are you referring to the prob’g holes, sir, as well

kersich~cross-=white
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.Okay-

as the sample hole and drill Hole No, 17
Yes -- no, I'm referring to Holes No. 12, 51 and
the two probes,

There are Bureau Hole 51 and Bureau Hole 12 on

the particular parcel, and there are two probe
holes there, and there is part.of that parcel
actually, even though.it's not fee land, there
was another hole that we drilled,. hand auger.
Isn't. it true that the log for Hole 51
which'.is within the 227-acre.parcel went to 30

inches?

I don't recall the depth of that Bureau logs,
and that 1s a Bureau hole. .

Do vou have that with you?

Do I have them here with me?

Yes,

I'm sure we do, I'll take a minute to get thenm,

While Ross 1s looking for that, perhaps I could

ask you -- well, let's just walt and deal with

all of them at once.

THE SPECIAL MASTER: Mr. White, do you have

some evidence of what the depth 1is of Hole 519?

MR, WHITE: Yes, sir,

I asked him whether

or not it wasn't 30 inches, and he said he didn't

kersich-cross—white
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know. I believe it is 30 inches, but if Mr.
Kersich =-

THE SPECIAL MASTER: Would you be willing
to accept his =~=-

MR, WHITE: I don't think he ought to.

THE SPECIAL MASTER: I know he doesn't have
to., I would want to know whether he would care

to.

THE WITNESS: I would like. to check,

THE SPECIAY. MASTER: I'm amazed at the capacity

everyone has for trusting each other in this
lawsuit,

MS. SLEhTER: We've 'learned.

THE SPECIAL MASTER: You have been through
years of depositions, lots of work, conferences
by the hour, and we are coming near the end of it,

and I would think there would be a better way to

accept each other's statements based on the
Bureau's research, but I don't suppose it's going

to.work out that way.

—————w—— -
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1 | A (Continued) Okay. This is the northwest 1/4 of the
2 Township 1 North, Range 3 East, There's a Bureau
3 hole logged 51, which is located in arable land
4 according to the Bureau, and as I read the log.here,
5 sir, it séys that it's 30 inches deep, and that it
6 appears they hit some gravel, according to their
7 legend.

8 Would you also check Hole No. 12, which I believe is
9 within the 227 parcel --
10 I'm going to have to get the Southeast 1/4.
11 -~ and ask you to confirm:that!it is 26 inches
12 deep.
13 (Brief pause,
14 Yes. Log .12 is indicated in Section 19, it's
15 in some arable land, at least land classified as
16 Class 3 by the Bureau, and it's 20 inches deep,
17 What was the basis for your conclusion =-
18 We discussed -~-
19 -- where you had no holes as deep as six feat «-
20 Very qgood =-
21 -- from depth to barrier here was gix feet asg
29 required by your standards?
23 I got a note on my drawing here that T worked w=e
24 when I was working on these projects, ip reviewing
05 kersich - cross « white
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them, and the note says "Ross checked the terraced

bank."

If you'll notice, just to the north of logged

§
Hole 51, the Bureau hole is the river stream, there's

a bank there, and this was the determination that
was made,

THE SPECIAL MASTER: What river is that?

THE WITNESS: Oh, I'd have to look. I don't
have the name here, I'm so confused, Let me get
thé map out,

THE SPECIAL MASTER: Do you know the river,

Mr. White?

MR. WHITE: No, I don't, Your Honor. I wasn't

paying any attention., It says right next to the
clasgsified area boundary, if that helps, in the
South Crowheart area,

THE WITNESS: I'l) have to check,

MR, WHITE: Maybe we can look at the South
Crowheart.

THE WITNESS: Yeah,

THE SPECIAL MASTER: It would be one of the
tributaries, I think.

MR. WHITE: Let's look on one of the

large

maps, Al, where it says classified area boundary

kersich - cross - white
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::._; 1 | THE SPECIAL MASTER: One North, 3 East. ,
' ‘L-'-E? Z | THE WITNESS: One North, 3 East. :
wg 3 | THE SPECIAI, MASTER: Around Sections 19 to 29.
a?,-r;a 4 | THE WITNESS: That was probably the wind River,
:‘:: 3 | right there. 1I'll have to che:.:k that out.
o 6 THE SPECIAL MASTER: No, it lies south.
0 it 7 | THE WITNESS: Right, south, It's the other
d:ﬁm 8 quarter, I'm sorry.
:.:: 9 THE SPECIAL MASTER: This is a terrace that t
e‘,,.fﬂ 10 adjoins the .river itself? |
Q}'g 11 THE WITNESS: Terrace just above the riverbank
::: 12 there, yes.
é,,g 13 THE SPECIAL MASTER: This is land that the
q:”’g 14 Bureau -- the 227 acres that the Bureau of
6:19 15 Reclamation classified as arable on their own
q;: 16 before- vou ‘did your work; is that true?
qﬂﬁ 17 THE WITNESS: Yes, sir, that's correct,
ﬁ"’g 18 It lies in Section 19, 18 and 19,
& 19 | G (By Mr. White) Mr., Kersich, was the Bureau of
g: 20 Reclamation classification for sprinklers?
e‘s% 21 | A This particular classification was gravity systenm,
C"'g 29 as I recall, by the Bureau,
g 23 Juat a moment, while I get that exact location
Efg 24 for you,
9 o5 | kersich - cross - vhite
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hE
(Brief pause.
This is the Wind River, sir. It would be l¥imls
this is 1 North, 3 East, and it's Sectiean ¥, X o=

is Section 31, 30, 19 and 18, It lies rigdt =x
here,

Mr. Kersich, do you know how Mr, Waples CeteIm—mal
depth to barrier from the river cut to leac x

to believe it was greater than six feet for ===
entire parcel?

Yes. He used the normal methods that are emplomd
by land classifiers of this type of work, ¢o ke
able to take an instance where an exposed ta=t g
involved and be able to determine, make a ratimma-
professional judgment where the barrier was.

What techniques would that be, would those is=!:fa=
Most of them involve hard work. They involve mixc
out to the bank and determining the number o¢
places. You don't just do this in one spot,

The south end of that classified area, 227 an~

-i-r--H

must be at least a half a mile or more awav feop
the river; isn't that correct?
I don't understand the question because the ~ares”

parallels the river quite well here,

Let me look at your map.
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1 THE SPECIAL MASTER: He meant the south
2 end of the whole parcel.
3 THE WITNESS: I'm sorry.
4 ' Q (By Mr. White) TIs that correct?
5 | A Yes,
6 |0 How would a land classifier determine from the
7 cut the depth of barrier half a mile or more away?
8 THE SPECIAL MASTER: I think he's answered
9 that in his two prior answers, Mr, White. It
10 would be redundant, argumentative.
11 | Q (By Mx. White) Immediately to the east of the
12 227-acre parcel that we refer to, do you find
13 an 85-acre parcel that sits on the common corner
14 of Section 19, 18 and 23 and 24 from the other
15 | Township to the west?
16 | A I do.
17 | & Upon what did you base your determination that
18 the barrier in that 85-acre parcel was at least
19 six feet?
20 | A Mr., White, this is all one parcel, 1It's adequately
21 described on the map here, the boundaries, cutlines,
29 It's still located to the same parcel we referreg
¥ 23 | to a moment ago, as far as the parcel is concerned.
24 I¢'s located near the river,
9g | kersich - cross = white
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1 Mr. Waples made a considered judgment which

2 I respect and feel is completely accurate.

Is the southwestern end of that 85-acre parcel

4 approximately three-quarters of a mile away from
5 the river?

6 A. Yes.

E:QE'QE . A .1!&;!21.§;qiquiqifﬁiJ‘j'.
ARR 54y
)
=

7 | @ Isn't it true that you -~ I'm sorry, Your Honor.

&> 8 THE SPECIAL MASTER: Is the 85 acres also
&

*‘“’Eﬁ 9 3G and 2S5, 3 gravity and 2 sprinkler?

& |
- 10 | MR. WHITE: The sprinkler classification is
& ,
.g‘?"ﬂ 11 blank on my map, Your Honor.

ﬁ,;-ﬂ 12 THE WITNESS: It is on mine also.

Q;PQ 13 THE SPECIAL MASTER: What ~is the gravity?
-3
QF? 14 THE WITNESS: Three, sir.
P 15 THE SPECIAL MASTER: Okay, go ahead, Mr. White,
J"""iga
\ 16 | (By Mr, White) Isn't it true that for that aentire
... 17 terrace upon which those two parcels were located
3
élaa 18 vou had no deep hole whatscever?

Z 19 | M That's correct. There was no deep hole in there

.
20 that I could find on this map,

oy | @ What is the approximate  size of that terrace?

A. About 400 acres, This might be a great time to

22

23 talk about the size and number of holes you have

24 there, you know, because you put in it the drainage
25 kersich = cross -~ white
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holes, you need to find the barrier, you normally .
try to get four holes for a section to determine
the texture., And that, as I recall under a semi-
detailed land classification analysis, why you have
to have two holes deeper than ten feet per Township,
and, of course, the deeper holes sometimes can be
replacad by cut banks or where visual olis.ervationa
can be made, so 'you don't drill every partfcular
acre of the ground, but you do develop- enough

information s0 you can make a professional judgment,

® X N % =
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THE SPECIAL MASTER: Go ahead, X<.

White.

(By Mr. White) Mr. Kersich, do you find, s¥ilZ

in Township 1 North, 3 East, in the South
Crowheart area, a 44-acre parcel classifiec
3 gravity, 2 sprinkler, overlapping Sectic:zs
32 and 297

You are on 1 North, 3 East?

Yes,

Sections 32 and 39 -~

29,

Sectlons 32 and 29, There's a 44-acre parcs:
there, yves, 2 gravity, 2 sprinkler,

Is there a Bureau of Reclamation :@hole tha:‘'s
36 Inches deep on that parcel?

May I please get my sheets there?

I'm sorry. Yes, please go ahead,

It'a the SW 1/4 of 1 North, 3 ERast?

I thought you had the depths annotateqd.

I don't, Log hole 9, yes, I find that ip Sectinm

29 of Bureau plat and it's in the parcel of

Class 1 ground, and log no, 9 is 36 inches 4=

depth.

Interestingly enough, we have a hole very

kersich-cross-white
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close to that that's also 36 inches in depth.
Q Would you plépse check the log of your hole
next to that and see whether or not * et
36 inches you did not hit hard siltstone?
A What's the number of that log that you want
me to check there?

Q It's the one right next to Bureau log 9. On

the map I can't read it because I made another

mark over it. I think it's log 2.

If you can take a look at my map and see

what you think it is, Al,

That's our log right there (indicating).

Yes.
Very good.
Would you chéck your log?

1 North, 3 East, yes,

Yes, that's our log, It says from zero

36 inches. We had loams and silty clay loanms,

and then the log indicates a weathered -- a

hard siltstone, and that particular log, it

should be noted is located in Clasgsg & ground.

That is kind of interesting because the Bureay

has classified that ground as Class 2,
0 The Bureau had classified it for gravity,

kersich—cross-white
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is that correct?

Oh, ves.

And that hole 2 or log 2 is right next to the
western boundary of that 44-acre tract, isn't it?
It's in the tract there somewhere that was
clasgified as 6, ves.

But it's next to the tract that you classified
as 3 gravity, 2 sprinkler, isn't it?

Yes. Here again, the classifier exhibited his
judgment, and I think he did a good job because
he actually threw out that piece where he had
that potential shallow depth to barrier and --
Well, if the depth to barrier was 3 feet on

the eastern edge of that 44-acre parcel and
your only other hole ln the parcel was a

Bureau hole 36 inches deep, how did you determine
that the depth to barrier for the 44-acre parcel
was 6 feet?

The classifier again classified this asg part of

the total project. . He had reason to make that
judgment. He threw out lands even though they

have been classified arable by others ang

developed a different shaped parcel,

THE SPECIAL MASTER: Now; let me ask

kexrsich~cross-white
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1 l you a question: If that same clagsifier had

2 | been working up in the Crow Reservation, and

3 | by your own classification standards and his,

b . 4 : he had defined a 15-foot minimum to classify

5 that as 2, would he have done that?

6 | THE WITNESS: I think you had better
7 | check those specifications verg closely because
g | under closer -- the depth is 30 inches.

9 THE SPECIAL MASTER: I didn't ask you
10 that. I said if the same classifier and you

11 | were working under the land classification

12 standards of SK-~7 ~-

13 A Yes.

14 | THE SPECIAL MASTER: ~- and classification
15 for Class 2 lands with 15-foot minimum for soil
16 depth to barrier, how would you have classified
17 these 44 acres?

18 MR, ECHOHAWK: Your Honor, I hate to
19 ohject to your question,
20 THE SPECIAL MASTER: I didn't mean to
21 have all of you hit the floor at the same time,
22 What have I done?
23 MR. ECHOHAWK: There is no foundation
24 to say that, in fact, Plaintiffs' Exhibit SK~7
25 kersich-cross-white
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ig, in fact, the Crow standards. There has
been no foundation laid for that.

THE SPECIAL MASTER: Well, I remember
a rather vigorous exchange about thirty minutes
ago involving this document and all sorts of
potential activities centered thereon, and I
think my question was a pretty fair one, and I
would like to have it answered.

I don't mind a judgment call for a couple

hundred acres, but I just wondered about this

particular one when it shows, frankly, two holes
bringling out the same hard sjiltstone at 3 feet,
and I would kind of like to know at what point =~
I would like to know at what point does a
professional determination step into the minds

of the land classification people that this'ig

not arable land.

MR. ECHOHAWK: My only point --

THE SPECIAL MASTER: That's all T
wag trying to get,

MR, ECHOHAWK: So far these are
statements of Mr, White that these are Crow

standards,

THE SPECIAL MASTER: Let me withdraw

kersich~-cross-white
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1 ! that questior; and let me ask this: If your.

2 classification standards for Class 3 standards

3 on this just happened to be 15-foot minimum
. 4 instead of 6, would you still classify this as

5 | Class 3 gravity land?

6 THE WITNESS: On the basis of barrier

7 1 he would have to classify it, but I would like

8 to add one little thing.

9 | THE SPECIAL MASTER: You add whatever
10 | you want to. I don't want to badger you., I

11 jus;t want some factg -~

12 | MR. WHITE: May I interrupt for just
13 one minute? I would like for you not to withdraw
14 your question.

18 THE SPECIAL MASTER: I asked the same
16 question and got my answer,

17 THE WITNESS: There are two things

18 that go on here, Those specifications were

19 predicated without any particular artificial

20 internal drainage, if you understand what I

21 mean. That's putting pipes to the ground, picking
92 up the water, and taking it off, so you may --
23 I can't remember everything because that'sg been
24 a long time ago, but you have to tie the

95 kersich-cross-white
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drainage together with the conditions that .
you're talking about.

Here we tie drainage on many factors, &
depth to barrier, hydraulic conductivity. and
economic drain spacing, and I can't recall
whether we did that or not on that, but many
times that is the case, so you have to look
at the total picture,

If you had a specification, however, that
did call for drainage -~ or depth to barrier,

you attempt to get as reasonably close to that

as you can.,

THE SPECIAL MASTER: I'm satisfied

with your answer,

MR, WHITE: Your Honor, I would just

like to say that at page 1482 of the transcript
Mr. Kersich did testify that at the time he did

the Crow work he used the 20-foot minimum depth

for Class 1 lands. That was independent of

the exhiblit, and I believe the gsame thing is

true with respect to the 15-foot minimum on

page 1483. There's no answer there, put I

believe the Master will recall the context and
f

if you would like to read the page --

kergich-cross-white
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THE SPECIAL MASTER: There's no

problem on that.

MR. ROGERS: Your Honor, for the yecordy
I would like to note that I realize the Court

restated his question so that reference to

document SK-7 was unnecesgary, but at this

| point that exhibit has not yet been offered in

! evidence and I think it would be improper to use

it. ,,
i

I have, frankly, no objection if Mr. White
would like to inquire of the witness whether or
not it, in fact, is the same standards that
they have been used by BKM in their work on
the Crow Reservation.

At the time yesterday Mr. Kersich was not

able to answer that question, and I don't know

whether he is today or not. 1I have no objection

if that question is reposed.

Rk k & %
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1 ‘ THE SPECIAL MASTER: I'm sure that Mr. WE=%
2 would be happy to ask it.

3 :Q (By Mr. White) Mr, Kersich, did, in your work,
]

IRRRRAREALLS

4 clasgifying soils, in the Crow Reservation, YOL
5 ‘ use a land classification standard of soil depth
6 to barrier for Class 2 lands of 15 feet?
7 | A My answer to that question is that I've asked
8 | for a copy of those standards to be sent to ne
ol__, - 9 | from our files, They were telefaxed down, and
¢
ﬁ.-;;ﬁﬂ 10 Y can't read them, As soon as they are =~
0—;";‘—'—‘9 11 | ' THE SPECIAL MASTER: Off the record, please.
& 12 | | (Of f-the-record discrssimm.
o’*ﬁ. :
- 13 THE SPECIAL MASTER: Back on the record.
-
O'M 14 Mr. Rogers,
ﬁﬂ | 15 MR. ROGERS: A question I had hoped
L 16 Mr. White would rephrase from yvesterday is whether
¢ .
- 17 or not these were the documents that have been
&
= 18 marked as SK-7, is the -~ are the s0il classificatioas
19 standards that were used by HKM in their land
90 | clasgification work on the Crow Reservation,
21 THE SPECIAL MASTER: The question that wag
22 asked was answereds I sent to get a copy of then
23 and I can't read them,
24 MR, ROGERS: That was not the questiop asked
25' kersich - cross - white
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Mr., White, however -—-
THE SPECIAL MASTER: Pretty close.
| MR, ROGERS: I thought we may have a regolution
of it myself.

MR. WHITE: We'll iet Mr. Rogers ask the
question on his re-cross.

PHE SPECIAL MASTER: He'll cross on your case
in chief, 1In any event, continue, Hr;. White, or
if you want to break, it won't hurt my feelings.

MR, WHITE: I°'d like to do it now,

THE SPECIAL MASTER: I'm tired'too. We stand
in recess until 9:15 tomorrow morning.

What it is, Regina?

MS. SLEATER: Never mind,

THE SPECIAL MASTER: All right, 9:15 in the

morning,
- . - ',.' A gt Ts ..
(Wheraupon the proceedings
. (were recessed, :
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REPORTERS* CERTIFICATE
State of Wyoming )
: SS
County of Laramie )

We, Merissa Racine and Viola J. Lundberg, Regis-
tered Professional Reporters and Notarles Public,
hereby certify that the facts as stated in the caption
hereof are true; that we did at the time, date and
place, as set fortl'-x, report the proceedings had before
the Honorable Teno Roncalio, Special Master, in steno-
type; that the foregoing pages, numbered 1632-1782,
inclusive, constitute a true, correct and complete
transcript of our stenographic notes as reduced to
typewritten form under our direction.

We further certify that we are not agents, attor-

neys or counsel for any of the parties hereto, nor are

we interested in the outcome thereof,

Dated this l2th day of February, 1981,
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_, , At /
MERISSA RACINE VIOLA J,/KUNDBERG -
Registered Professional Registered Professibonal V.
Reporter Reporter
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