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IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICI 11!
)
WASHAKIE COUNTY, STATE OF WYOMING if
§
i
IN RE: ) .
) |
THE GENERAL ADJUDICATION ) g
OF RIGHTS TO USE WATER ) ]
IN THE BIG HORN RIVER ) Civil No. 4993 |
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FOR THE STATE
OF WYOMING:

FOR THE UNITED STATES
OF AMERICA:

FOR THE ARAPAHOE

TRIBE

APPEARANCES

MR, MICHAEL D, WHITE
Special Assistant Attorneys
General ‘

2900 Energy Center Bulilding

Denver, CO 80202

ALSO: MR, RIFKIN

MS. REGINA SLEATER
Attorney at Law

Land and Natural Resources
Divigsion

Federal Building
Chevenne, WY 82002

and

MR, TOM ECHOHAWK
Attorney at Law

Land and Natural Resources
Division

1961 Stout Street
Denver, CO 80294

and

MR, JOSEPH MEMBRINO
Attorney at Law

U.S. Department of Justice
Washington, DC 20006

WILKINSON, CRAGUN & BARKER
1735 New York Avenue, N.W.
Washington, DC 20006

BY: MR. R, ANTHONY ROGERS
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MR. MERRILL: Mr. Master, before Mr, White
resumes his cross-examination of Mr, Kersich, I have
several matters that I'd like to bring up., I spoke

this morning with some of the private counsel, counsel

for the private parties in the Basin, and they asked

me to convey to you their apologies for not attending

this week. They had other commitments,

THE SPECIAL MASTER: Nobody owes me any

apologies.,

MR. MERRILL: They asked that I ask the United
States on the record =--
THE SPECIAL MASTER: Who are "They"?

MR. MERRILL: Mr, Donnell and Mr. Co2zzens,

Your Honor, askdd that I request a listing of the order
of the witnesses who will be called at the resumption
of these hearings in March. The private counsel
indicated two things: Number one, that they wish to
come down during the week of March 9th and some of
those people have some cross—examination of Mr., Kersich
that they would like to do at that time. And secondly
they wanted some indication of who the United States
next one or two witnessesmight be in order that they
could prepare and obtain copies of the materials they

need,

THE SPECIAL MASTER: DO you know who the next

—— -t — TTT —apm -
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{
one or two witnesses of the United States is going F

to be?

MR, MERRILL: No, Your Honor, I don't.

THE SPECIAL. MASTER: You'd like to know

also, would you not?

MR, MERRILL: Yes, sir, we sure would. ]

THE SPECIAL MASTER:. I presume there'll

i
|
| be an announcement of that before we break up today. %

MR, ECHOHAWK: The United States will call [

Ron Billstein of H.K.M., Associates next.

THE SPECIAL MASTER: Do you know who after

Ron?

MR. ECHOHAWK: Probébly Ross. Waples, but
we're not sure,

THE SPECIAL MASTER: Those two would
probably be another week to ten days with them on

the stand.

MR, ECHOHAWK: Your Honor, 1t depends on

Mr. White.

THE SPECIAL MASTER: Mr. White, what do you

think, as long and as detalled cross of those as with
Mr. Kersich?

MR, WHITE: They're pretty high up, so welll
work them over.

THE SPECIAL MASTER: Okay. So, if you let S

]
—y i_-—.,....._-uu--.-..——l.._-.—..hhh—nq—---— -— ‘
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them know that, that's about what all of us know.:

MR. MERRILL: T thank Mr., Echohawk for that.

The other thing I'd like to railse 1s the

4 | avallability of the remaining United States'! witnesses

5

6

10
11
12
13
14
15
16
17
18
19
20

21

22
23

24

25

L

]

A Ry s —— i a—

| to complete theilr depositions. sometime. during the

proceedings, and find out if the United States 1is
going to make those people. available before they testify

in March. I'm speaking specifically of Mr. Billstein,

Mr. Keene and Mr. Stetson and also we were in the
middle of taking the deposition of Mr. Mesghinna,
and we. recessed that deposition on the Friday evening
before the trial.commenced,

MS., SLEATER: Your ﬁonor, the. deposition. of
Dr, Mesghinna was completed; the Unilted States so
stated at that time., As to the three remaining people
which. =~

THE SPECIAL MASTER: The Unlted States might

have said it, but 4did Wyoming state =~

MS., SLEATER: Your Honor, since that tinme

there's been a letter with the State of Wyoming that

talks about the depositions of Mr, Stetson, Mr, Billstein

and Mr, Keene, We will make those. people. available
during the first week of Marxch. . I've been talking to
them to see to thelr availability, and that's the week

they are available and they will be available. for
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depositions at that time.

THE SPECIAL MASTER: All right.

MR, WHITE: I'm sorry, I didn't hear the
; three names; Billstein, Keene and Stetson?

All right, let's forget about Mesghinna.

THE SPECIAL. MASTER:. Okay, fine, Mr. Merrill.

MR, MERRILL: . Thank you, Your HOnor.

MR, ECHOHAWK: Your Honor, as long as we're
discussing this, I can forsee a problem now that if
Mr. White may finish today by some chance,. that the
private parties. want to cross Mr, 'Kersich. The week
of March 9th he has a previous commitment to testify
again in Arizona versus Califérnia, which alaso resumes

March 9th, and I discussed that matter with Mr, White,

THE SPECIAL MASTER: I thought you said
vesterday -he would be available for this continuation
of the hearing March 9 because we're golng to need
him, I think.

MR, . WHITE: I have told Mr. Echohawk, and
he sald it correctly, I have no objection to Mr,

Kersich filling his other obligations in Arizona versus
California before we resume the. cross,

THE SPECIAL MASTER: Oh, 1 sea,

MR. WHITE: And I've got no problem with that,

THE SPECIAL MASTER: All right, We'll move
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1 on with the other witnesses at that time and other

2 counsel can fall in line as the rest of the counsel

E

3 | do. . ;
| !

|

l

3

!

4 | MR. WHITE: Your Honor, I also told the

5 | United States that I have no objections if they wish
¢ | to, in order to preserve continuity, keep Mr. Kersich
» | as the next person up so that we would skip Monday

g | and Tuesday of the week of March 9th. I have no

objection to that,

9 1’

10 THE SPECIAL MASTER: Can you be back 4
t ,

11 Wednesday, the 11th?

12 THE WITNESS:. I.don't know, sir. It would :I

13 | be improper for me to say because I was scheduled. to
1t { be the first witness, but I don't know how long my

15 cross—examination will. be.

16 THE SPECIAL MASTER: Let's see. what evolves

17 | between now and then.

18 MR, ECHOHAWK: I discussed that matter with
19 | my co-counsel in that case, and he has some leeway

20 with when Mr. Kersich goes on that first week, either
21 he can put him on the first of the week and Mr. Kersich

22 | could be back probably ready to go Thursday morning

23 | because the trial is in Atlanta -=-

24 THE SPECIAL MASTER: Can he do it otherwige?
25 MR, ECHOHAWK: Or he could do it the other yay,
mmmmm S N P - — - SR . o 1
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assuming the other parties were finished in the first
couple days of the week.

THE SPECIAL MASTER: .Why don't you see if
we can do it the other way, and maybe have an agree-~
ment that we could be. finished. with Mr. Kersich by

Tuesday.

MR. WHITE: Your.Honor, I don't think that's

going to work., We're in. the second major phase of
cross—examination, and the way I've got 1t layed out,

I would quess there are four;,; maybe five, depending on
how you define the phases, 0of cross-examination. I
know that the private counsel are depending on us to
do. the pick and shovel work ir; the cross-examination
and then they want to talk about specific areas, so I
can't imagine we'd be done in two days. We plan on not

beling =--

THE SPECIAL MASTER: All right, la#'s proceed
toward the March 9th hearing and see what falls into
place when that date arrives. That's the best we can
do.

MR. MERRILL: My only request, Your Honor,
would be that we keep .informed of who the witnesses
will be and whether we begin on March 9th or 11th so T
can tell private counsel so they don't drive down,

THE SPECIAL MASTER: I hope you. can make that

e —t— J——) ~ - rrer - p—— —— g s bl B Wmy wbEd ———
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MR,. MERRILL: We will work it out, Your 5

Y e e s )

Honor.
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1 Q {By Mr, Whitg) Mr. Kersich, before we start. ;
2 | back in on the parcels, where you have HKM
3 holes, let me ask you about the holes. ¢

. 4 ‘ The Master asked you if all of those were

5 inside or outside the study area. Do you
6 recall the number that were outside the study
7 ‘ area?
8 | A No, but there were very few. They were just
9 where they were fee line boundaries.

)
8

ﬁﬁﬁﬁﬁﬁﬁﬁﬁiﬁﬂﬁﬂﬁqwqﬂ%ﬁg

10 O Isn't it true that there were approximately

11 50 outside the study area?
12 | A I haven't counted them,
13 THE SPECIAL MASTER: Out of the total
14 671, whatever it is,
a:f"? 15 | THE WITNESS: I think the record
a,:-? 16 should show that while they may have been
g 17 outside the study area because of a boundary,
@L" 18 they were still in the same formation or the
Q}f“ 19 same soils.
ef'.y 20 MR, WHITE: T didn't quite understand
z 21 that. -
&;A 29 THE SPECIAL MASTER: Read the answer,
Q;%‘o 923 would you, please?
24 LT

25 kersich-cross~white E A
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(Thereupon the following
(statement by the witness was
(read back by the reporter as
(follows: "I think the record
(should show that while they
(may have been outside the
(study area because of a |
(boundary, they were still 1n
(the same formation or the

(same sgsolls.”

(By Mr, White) Is it true, if you know, that
approximately 145 more of the holes were outside
the 85,000 acres that you have classified as

arable?

That wouldn't surprise me because how else could
we have classified it as nonarable? We had
to get that data also, The number of holes
would be something that I could only check by
going back and counting them up individually on
the particular sheets.
Mr. Kersich, I have a listing of such holes.
Would you like me to give you that listing so
that you can -check that listing bhetween now
and the resumption of your cross-examination?
THE SPECIAL MASTER: What is your
purpose in wanting him to look over the listing
of those holes?

MR. WHITE: If he wants to verify

kersich-cross-white
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the number of holes within or without the axea,

THE SPECIAL MASTER: Why would he
want to verify the number of holes? He has
already answered your question,

MR, WHITE: All right; Youx Honox,
(By Mr. White) Mr, Kersich, would you please
turn in your workbook to 1 North, 3 East again?

THE SPECIAY, MASTER; By the way, I
found the SK-7 on my stack that I could not
find yestexday with all of my notes on it,
Whoevyer brought it back ,‘ I thank you for doing

that, That was éxactly what I could not find

yvesterday when I was looking for it,

MR, WHITE: Your Honor, could vwe go

off the record for just a second?

(Off-~the-record discussion,
(By Mr, White) Do you have 1 North, 3 fast,
in front of you, Mr, Kexrsich?
Yes, I do,
Do you find that 44~-acre tract that we were

talking about yesterday between Sections 29 ang 327

Yes, X do,

Is that the 44-acre tract in which there were

no holes in that tract greater than 36 incheg?

kersich-cross~white
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That hole that is 36 inches deep is not in that
t?act.

How deep are the holes that are within the
tract?

There's a Bureau hole we looked at yesterday,
and the depth I don't recall. There are some
probes within that tract.

Isn't it true that the 36-inch hole directly
to the west of the tract shows 3 feet to hard
siltstone?

That's correct.

Now, I ask you the same question about that
that we had asked all the way along "What did
you base your opinion on that that tract was
arable?" Specifically, how did you determine
that there were 6 foot to barrier when the
closest hole showed that 1t was 3 feet to

barrier?

The land classifier was out there, He drilled
the hole, He found that particular formation,
He went around, and iIn his mind was able to
determine that barrier in the remaining portion
was leas -~ Or was greater than 6 feet,

I personally discussed this with the

kergsich~cross-white
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person that qlassified that tract.
THE SPECIAL MASTER: On what facts?
On what basis? On what data? On what
cbservations?
You see, the only thing on record here
is that there was a hole that showed that there
was a siltstone that could pass for a barrier

less than 6 foot there.

§
|
THE WITNESS: Yes, but that was outsilde 1
i
}

the tract. He went back --

THE. SPECIAL MASTER: What did he f£ind?
If you know =--

THE WITNESS: Well, there are various

land formation% he can review to be able to

- ], TR T e Sl Y R, T T i U e g -
i e T L]

ol el e WP, ™ N N, B e B,

find this. I discussed this particular formation.

THE SPFECIAY, MASTER: You have time and

time again, but it leaves me in the same --

with a reasonable doubt of not having knowledge

of his basis for doing that. Had there been crops

grown there before?

THE WITNESS: No, there were no

cropping patterns.

THE SPECIAL MASTER: Was there something

about the teryrace that he could conclude that

kersich-cross-whlte
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Q""‘ 1 that was an arable piece of land? The fact .that t
wt 3
G‘ 2 the Bureau put that in that land class, again i
q,g 3 had a basls ~~ ;
!*
g 4 THE WITNESS: I don't know whether the :
t
qﬂ 5 Bureau of Rdclamation thought the conclusions F
qﬂd 6 would have any direct effect on those. We
q*}? 7 certainly checked those as we went through here, i
I
:a”"’ 8 but he did -- this is attached to another portion s
et 1'
g 9 of land here that there were deeper holes in, -32
i = |
T 10 The lay of the land in that is such that in his
,iﬂ“ 11 professional opinion he was able to substantiate |
iﬂ: 19 | it, and that's what he reported.
I 13 THE SPECIAL MASTER: Okay.
i N l
i,.:g 14 o (By Mr, White) And you relied on his opinion
:
- 18 in forming your own? 5
i
-‘”3 16 A I relied on hils opinion in this sense because I
§ - had checked his opinion in other circumstances
o 18 and found it to be professional and in keeping |
> 19 with the standards of the profession,
C 20 Q Would you please turn to 1 North, 2 East, in
21 Section 5? 1In approximately NW of the NW 1/4,
-y 29 do you f£find a 44-acre parcel that is classified
o""-" 23 3 gravity, 2 sprinkler?
-4 A Yea, I £ind it.
a;,;:_-; 24
’ = 2% kersich-cross-white
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| qﬂ” 1 Q Is that parcel on the edge of some rough tez._'rain?
ﬁ'ﬂ‘ 2 A It's up agaiﬁst some rough terrain, yes. It
fﬁf 3 comes out on a bench that appears above the river
é,f; 4 here.
i"g g Q Isn't it true that there is a Bureau hole and
r;*y 6 only a Bureau hole numbered 16 in that parcel?
:": ’ A It appears to be true, yves. I can't find any
in-"’ p other hole.
ﬁ"’ 5 Q Isn't it true that the Bureau hole only goes
fﬁ 10 | to 60 inchesg or 5 feet?
::z 1 A That could be true, yes. Could I lock at the log?
f"ﬂ 12 | © Sure. You can take a look at anything you want
s N
‘i:; 14 | A Excuse me,
f-g 15 | THE SPECIAL MASTER: I think you have
5”1’ 6 answered that that could be true. That ghould
:,:,:; 17 be all right,
'T-‘Q 18 MR, WHITE: That's fine with me,
r“‘ 19 THE WITNESS: I would like to look at
:-‘:: 20 the hole,
1 2] MR, WHITE: Off the récord.
= 22 (Off-the~record discussiop,
>~ 23
‘ 24 k& X & X
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| (Thereupon a 15 minute
l (recess was taken.
THE SPECIAIL MASTER: Mr{ White.
Q (By Mr. White) Okay. Mr. Kersich, on Township ==
within Township 1 North, 2 East, do you have =--
find a tract of land of 44 acres in Section 5,

NW 1/4, classified 3 gravity 2 sprinkler?

A Yes,

Q And do you find a parcel of land of 58 acres
in Section 32 in the NE 1/4 classifed 3 gravity,

1 sprinkler?
- Which section was that, please? f%
Thirty-two, |

Thirty~two. We're still on the same Township?

Yes, should be 1 North, 2 East. |

Fr O o 0O P

1 North, 2 East,

Fifty-elght acres, yves, I find that,

Q Is it true. that while there may be holes in those

two parcels no hole is greater than 60 inches or

five feet?
A All of the Bureau holes in those parcels are
60 inches deep, and.end in loams or other types

of solls like this., I should refer to this

particular parcel, 44-acre parcel that's locateg

kersich~cross—=whlite
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1 in Section 5. That is part of a much larger

2 1 parcel that was reviewed as part of the FIP's,
3 | and I think those logs were furnished to you,

4 : but as I recall, there are logs in. that total

5 | parcel which are deeper than five feet. Un-

6 fortunately, that's part of our aid program,

7 | I don't have those on this sheet, and I believe
8 coples of those logs were furnished to you.

9 THE SPECIAL MASTER: What's an "FIP"?

10 | A Federal Irrigation Project.

11 THE SPECIAL MASTER: All right,
12 | Q (By Mr, White) Sometimes. called Federal Indian
13 Project?

14 | A Federal Indian Project, yeah. I will review my
15 logs on that.

16 | Q Okay.

17 A And bring those, and I think you will find that
18 there are holes deeper than 60 inches in that
19 parcel.,

20 Q Right next to that 44-acre parcel on the west

21 is a 25-acre parcel, do you £ind that?

22 A Yes, I do.

23 Q Is there a hole in that?

A I'm not sure that the hole is directly in that

)
o
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parcel, but. it is one particular large parcel
and we're dealing with small delineations

of that parcel.

Q Also to the east of the 44-acre parcel is a

13~acre. parcel. Is there any hole 1in that? I
don't want to mislead the record,.these are in

the FIPs, . these.parcels,

A These are in fee lands, yes,. but these lands

are primarily all the same, same. parcel. of land,

even though there might be a boundary that

crosses through there, and I will. furnish you
the. logs of those holes immediately.

THE SPECIAL MASTER: l Is there. on—-golng
irrigation. on the fee lands?

THE. WITNESS: Yes, there i1s on-going
irrigation in the other portions of. that area,
not on the particular parcel that Mr,. White's

referring to.

0 (By Mr. White) The 44 acres 1s upgrade from the

lands that are presently. being irrigated; isn't

that correct?

A That's correct, that's correct,

0 Did you. rely on anything but someone else's

opinion in the formulation of your opinion that

kersich~cross~white
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these two tracts in Township 1 North, 2 East’

2 were arable?

3 | A I formed my opinion based on the opinion of the +

4 land classifier. who was there.
5 | THE SPECIAL.MASTER:. He. asked you in addition

6 to that. Anything else? Would you read. the

r Fawyin b T - - . .

question again, prlease, and listen a little

T e B S S Sy S B B R B B

8 closer to. dt, ﬁ
i
:
9 (Thereupon the following ,j
: {(question was read back as f,
10 - {(follows: "Q Did you rely ;s
(on anything but someone il
11 (else's opinion in the form- N
(ation of your opinion that 5
12 (these two tracts in Township 1 ;
.(North, 2 East were arable?") |
13
B
14 THE WITNESS: No, I just relied on the 4
:
15 opinion of the land classifier in this instance,

16 | Q (By Mr. White) Would you turn to Tonwship 1 North,

17 1 East; put a finger in 2 North, 1 East and 1 North,
18 2 Bast; I'Ad like to look at the full view area
19 in general-

TEE%9%1

20 | A Okay. Yes, I have both of them.

¥
¥

caﬁri:" 21 1o In Section 13 of 1 North, 1 East do you find a
< 22 152~acre parcel classifled 6 gravity, 2. sprinkler>
. 23 | A Yes, I do.
-l
ot 24 | O Iz it true that there is one hole in. that parcel
et 25 | kersich~cross—white
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Q

of 40 inches in depth?

Yes,

Did you rely on anything other than someone
else's opinion in forming your. opinion with
respect to that parcel?

Thls parcel was discussed in detail with the

drainage engineer and the land classifler,
There's a hole about a half mile to the west that's
96 inches deep, It was hand augered.
There's a hole about a half mile to the
east of 72 inches in depth, and the opinion of
the three of the folks that were involved, is
that we had found a littie rock butte there,
which 1s not uncommon occasionally, but -- oh,

there's another one, excuse me, which is a sample

hole, which is about a half mile south, shows
62 inches to barrier, and it's in Class & lands,
non-arable lands,

And in the opinion of the people, and I
concurred, 1is that we had found an dsolated rock
upthrust or a little rise in the shale area
there, but that the rest of the parcel did have
sufficient barrier to warrant further study,

The 40-inch hole though is the only hole in the
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R e — — el g, . —r—r L sy il P o, e S g

* e IH-h"'_'-—-.—--w-rl_—.

A0 ST JaTH STHEET TRONTIER REPORTING SERVICE ———

Cesp v FFel Y H2I0ME
Bty B




¢
!

]
!

al—

1805

1499999999944 4994444994449 200

' » % " ¥ q
L SR \h . N N ] r _ | . -
ream' :
' A 3 & d 3

10
11
12
13
14
15
16
17
18
19
20

21

22
23

24

parcel that's in almost precisely in the middle

of the parcel, isn't it?

A That's correct, but you can't evaluate it on

the basis of one hole,
THE SPECIAL MASTER: Why was it drilled only

to 40 inches?

THE WITNESS: Because there we hit hard
material.

THE SPECIAL MASTER: What was the hard
material that you hit?

THE WITNESS: I1'd have to look at my logs.

THE SPECIAL MASTER: = Was it sufficlent to
be ten times more than a.hydraulirz -= g0 ahead,
vou know what I'm asking, go ahead.

THE WITNESS: Yes, it would be, but again,
one must understand that you are going to find

+hose little areas within areas that have the

sufficlient barrier depth to rise up, and then if
vou go ahead and put your rock or cut through
vour rock, put your drain in, put your gravel
envelope in, you'll get sufficlent drainage,

THE SPECIAL MASTER: But in an area of 152
acres, wouldn't the bhetter part of prudence
warrant one more hole just to prove yourself right

xersich—~cross-white
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R “f“’ 1 as to this upthrust of rock?
T‘b 2 THE WITNESS: = Well, sir, we had ~~ may I
g:: 3 sho#: you on the map? |
q"@ 4 TﬁE SPECIAL MASTER: Sure,
ﬁ’f" | g THE WITNESS: Within this section what
q-é 6 amounts to be about a section, we had four holes
| qe.es , | and we only found the one hole. which was -- we
ﬁm? 8 | found one outside that we threw out completely,
f‘-" 9 | but the other::two holes were six foot, and eight
::: 10 | foot, sir, and those were hand augered.
. ii"t? 11 | THE SPECIAL MASTER: The other. three holes,.
f‘:? 12 the 96 inch,. 82 inch and 72 inch, you felt
- g 13 | answered your profeasionél question?
s—:} 14 THE WITNESS: They were answering our
f:. 15 questions, that's what I wanted to know.
g 16 | THE SPECIAL MASTER: Okay,
"{3 17
g:-H 18
> 19 .
“ ‘r”..- END 3 20 * *k k * %
i 22
e 2
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P s"! 1 | @ (By Mr. White) Mr. Kersich, I hand you a document
ﬁ,‘g . | that's entitled "Drainage Manual," from the
?s:: 3 Department of Interior, Bureau of Reclamation,
é—d 4 and ask you whether or not you are familiar with
5’4 5 that document?
GA 6 A Yes, I am,
gj or e Is it true that your definition of barrier in
s’fﬂ 8 this study was a layer that had a hydraulic
{‘ 9 conductivity one-tenth: or less than the weighted
?i:: 10 hydraulic conductivity of the strata above it?
“-ﬂ 1 A Yes, it is. |
f'd T Q bo you know whether or not that is the Bureau's ;
f’d 13 | standard? ' |
g:; 14 A It is in many instances. It is not in this manual. &
sa"j 15 Q Would you turn to Page 118, please?
gs"i’ 16 A Yes, I would,
| ' E
;—i'fa 17 0 And would yvyou read paragraph 4~67 ;
‘:ﬁr‘d 18 A The complete paragraph, right? .
- 9 | ©  Yes.
4 ‘-—J 20 A "By definition, as used by the Bureau of
ﬂ 21 Reclamation, a barrier zone is a layer which has )
<o 29 a hydraulic conductivity one~fifth or less of
‘_,g 23 the weighted hydraulic conductivity" --
::j 24 THE SPECIAL MASTER: Hydraulic conductivity,
'.wa 28 kersich-cross~white .
|
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A (By The Witness) -~ "“hydraulic conductivity of

the strata above it. Although this is a somewhat
arbitrary standard, it has worked out satisfactorily
in practice."

Now, I think that needs to be explained.
That's not always what the Bureau uses. We have
had direct communications with the Bureau
engineer on that,

THE SPECIAL MASTER: Give me the fly
page on that and see what year it was published
and how long --
(The document was handed to

(the Special Master by Mr,
(White.

THE SPECIAL MASTER: Okay. Thank you,
THE WITNESS: Might I refer to a
telephone conversation with Jack Christopherson,

who is the Bureau of Drainage Engineer?

O (By Mr. White) Before you do, let me make sure

that is identified for the record and ask you
whether or not this is entitled, "Drainage Manual,

A Water Resources Technical Publication, A guide

to integrating plant, soil, and water relationships.

for drainage of irrigated lands, First Edition, 1978,

United States Department of the Interior, Bureay
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1 of Reclamation."

) A You read that correctly.

3 Q And that is the publication from which you read

4 the language on Page 118, paragraph 4-67?

ey mam s wwr

5 A That's correct. That is dated 1978, isn't it?
7 | A This is a quote from Mr., Jack Christopherson --
8 do you want to look at this, Tom?

: MR. ECHOHAWK: I have a copy of it,

o

10 THE WITNESS: Okay. Now, this is a

phone call that Bob Toedter made at my personal

o — i vy g gl oy
[ ,MWHW a
- -
et e —— . . .

instructions to Mr, Christopherson on 2-2-813;

1
Lo
ey El
W, - oy earYegler ™l
ré - . a
a

13 | "The barrier being defined as + 1/5i -+ the t

3
o

14 | weighted average of the materials above it

15 was arrived at by the Water and Power Resource

Caik ke WP s T P ol ¢ ap

16 Service after running laboratory studies of

17 water movement into drains. Previously based

18 on some work in Yuma Area they found that 1/10

19 had defined the situation and it was used ag a
20 rule of thumb for a long time. The Dutch are
21 still using & 1/10;. in their work." This ig

the people ln Holland.

22

’3 “The WPRS people presently feel, if g

24 drainage engineer prefers using 1/10 that they

’5 kersich-cross—-whilte
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1 will go along with it. There are several more
9 fundamental considerations that may. influence
3 drain spacing more than this will, such as
4 irrigation management, the nature of the land
5 form," and so on,
6 "Another point he brought out is that if
T the permeability of the material starts decreasing
] with depth, that the drain spacing estimates
9 gtart decreasing also. Therefore, the drain
10 spacing used should be the greater value with a
11 shallower depth to barrier. Conveyance needs
12 to be considered within this analysis.”

Q (By Mr. White) May I see the memo, please?

13
14 A Certainly. I'm sorry.

15 0 Did you rely on the information contained in
16 this memo in arriving at your one-tenth standard?
17 A Arriving at the one-tenth standard when the

18 standard drawn up was pretty much the standard

19 in the industry.

20 0 Is it correct that this memo indicates that

21 one-tenth had defined the situation in the

29 Yuma Area?

07 A That's where the original studies were made ang
oy | that's where the original work was done by the

0 kersich~cross-white ;
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1 Burean on drains,
2 THE SPECIAL MSTER: Draining salt or
3 draining water? A little of both? .
. 4 PHE WITNESS: Both, sir, that's correct.
5 The point is that there are many other
6 factors besides that definition that enter
7 | into it. All of them have to be taken into
8 consideration.

9 Q (By Mr. White) Doesn't the last paragraph indicate
10 that with decreasing permeability with depth you
11 should have a greater depth to barrier?

12 | A I believe I read what it said, sir,

13 | Q What does that mean then?

14 A It says that the drain spacing estimates start

15 decreasing also,
16 Q The drain spacing has nothing to do with depth
17 to barrier?

18 A As I have said again and again, you have the

19 three functions. You have the depth to barrier;

20 you have the hydraulic conductivity; and you

21 have the drain spacing, And they interrelate,

29 As your barrier gets closer to the surface,

23 even 1f your hydraulic conductivities are good,

24 vour spacing will begin to decrease.. :
96 kersich-cross-white :
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1 0 Let's take a quick look at something you ’ ﬁ
2 provided for me previously; and that's been ‘
3 marked for identification as SK-10,
. 4 A Can I put this up?
5 THE SPECIAL MASTER: This brings back
6 memories of the first few months of this lawsuit,
7 "Get me a copy I can read." Remember those days?
8 MR. WHITE: This is the copy we got,
9 Your Honor. |
10 THE SPECIAL MASTER: You are going to
11 | make do?
12 THE WITNESS: I can't read this very
13 well,
14 THE SPECIAL MASTER: It's pretty
15 difficult, but go ahead.
16 MR, WHITE: I'm sorry, Y_our Honor.
17 We made the copy of Mr, Rersich's, and this is
18 the best we can do.
19 0 (By Mr. White) Is it true that SK-10 ° represents
20 the land classification standards for the Muddy
21 Ridge project, third division in the Big Horn |
29 District?
23 A That's to the best of my knowledge, yes.
24 0 In fact, these were standards which you provided
25 kersich-cross-white
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me when I asked you for the Muddy Ridge standaxrds
that you relied on; is that correct?

Yes.,

Isn't it true that about one-fifth-of the way
from the bottom of the page the standards
provide that the general depth to very slowly
permeable or impermeable material that is a
barrier to subsurface water movement shall be

7 feet or greater?

That's correct. That's what it says.

Are these standards that were developed and
used in an area near and similar to the project
areas which you studied?

These are standards that were used on the Muddy
Ridge land classification project,

Do you know where Muddy Ridge is located?

Yes, I do. It's within - it's close to the
area --

Could you generally describe it for the Court,
the Muddy Ridge location?

I have got a map that shows Muddy Ridge and the
Cottonwood and the rest of them, I think if

I could get it out -~

THE SPECIAL MASTER: Doesn't it adjoin
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one of the land classifications you have been
working with, sir?
PHE WITNESS: It's to the east of that.
THE SPECIAY, MASTER: East of what?
THE WITNESS: It's out by Muddy Creek,
and if I could just have thirty seconds --
THE SPECIAL MASTER: All right.
THE WITNESS: Muddy Ridge would be

basically in Township 1 North, and Range 2 East.

Q (By Mr. White) Is it true that SK~10 represents

land classification standaxds for both sprinkler

and gravity such as your C-367

A Yes, it does.

Q What was the basls for your changing from

7 foot to barrier to 6 foot to barrier?

A Well, what's the basis for the 7 foot barrier,

first of all?

0 T don't know,

A Let me answer your question -- our basis for the

6 foot barrier was predicated on certain hydraulie
conductlvity, the solils we expected to find within
the area and the cost of the drainage Programs,
the potentlal costs of the drainage programs,

and to that we wound up setting a minimum draip
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spacing at 200 feet. Now, I don't recall on
this 7 feet what hydraulic conductivities

were that went into the establishment of the

7 feet, nor do I recall the drain spacing, -
so they may have taken a different drain
spacing. They may have taken a different
hydraulic conductivity and utilized it in their
standards.

Do you know whether or not --

The point -~

I'm sorry.

Let me just say one thing. The point about the
depth to barrier is not as important as the
cost -- well, it's important, but it's not
as important as the cost of the economics because
what it costs you to drain that will determine
whether you can irrigate those soils, If you
have depth to barrier, say, 6 feet or 7 feet,
vou have a high hydraulic conductivity, where
hydraulic conductivity is very tight. You
still can't afford to put those drains in,

THE SPECIAL MASTER: And the cost of
putting the draining facilities in was considereqd

by you in the final decision of what is arable

kersich-croass-white

m— L

4079 WEST 2411 STREEY FRONTIER REPORTING o
CHEYERSE WY B000 SLRVICE 201 WiDWEST

PYTE b dY BN CASHER Wy
1300 31y

|
}
a
’f



)
|

rl"

t

f"

{

f.l"‘

1816

ﬂ

TN

%
y

IRRR SRR AR RLEMEELKEY

B
|

10

11

12

13

14

15

16

17

18

19

20

21

22

23

o
- 3

b
n

i
;
f
{
|
i
l
i
|
i
|
i

My AeigA L B S gw = W imrmT - Tr + = T rme —Ak 2§ TETE L s oy A dmai o

and what is not?

THE WITNESS: We had the three criteria,
sir. It was considered in this sense: If it
could meet a minimum drain spacing.of 200 feet,
which was the minimum spacing that we would have,
we kept it in to allow the agricultural
engineer to look at those soils so that when
he actually designed the drains, he could make

the final economic determination.

The soils were kept in the program, but he
still had to design the drains predicated on the
information we gave him and his cropping pattern
and his method of irrigating because the design
of drains is a function of the cropping pattern
and the amount of water that gets away f£rom you
during the irrigation season and the amount of
natural precipitation vou have anéi the manner
in which you apply the water, so those are
bevond the scope here.

All we tried to do is screen the soils so
that soils that were obviously too tight we would
throw out,

Now, if the depth to barrier was less than

6 feet, as a general rule, within the area, that
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would have beep one criteria. If you ran into

hydraulic conductivities that were below a o
tenth of an inch per foot, that was another
criteria, and then the final criteria was taking |

and checking in various places for depth to

N e, b b

a
gyl =y

barrier, hydraulic conductivity, then going

o o
T ey Sl

ahead and checking the drain spacing.
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1|Q (By Mr. White) (Continued) Mr. Kersich, what
costs did you use for 200 foot spacing?

A I think we figured about $7.00 a linear foot

[ .-""
ﬁiﬁ

for drains installed. I forget what that comes

ri
==

\ TH 5 | out to an acre, but it starts getting pretty
fif 6 expensive.
e 1 Q How many linear feet would you have in an acre?

T
'y

r - am - ;- .t -+ "’-
P, TR S N, i e R, PP U . RN Y PR . v o ol -
k . . R
‘ { { i

g | A If they're spaced at 200 feet apiece; I'd have

o

9 to sit down and work that out.

10 | @ All I want to know is did you use the value

11 in basing your, developing your standards?

12 | A  Well, the 200 feet came, as I testified previously,

13 that 1t's been the experience of the Bureau that
‘i*-o 14 you could not have dralnage closer than 200 feet
-5”1'° 15 together in this area and afford it from an
::E: 16 | economical standpoint. And then what you do is

17 you set the soills up and you review it on that

18 bai3ls, and then the actual drain spacing dictates

19 the economics,

20 | O What was your source of information that the

21 Bureau of Reclamation in the Riverton area used

292 200 feet spacing?

23 | A Well, we didn't say it was a Riverton area,

24 THE SPECIAL MASTER: Minimum,

25 | xersich~cross-white
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(By Mr, White) Minimum. I'm sorry, I thought
you sald it was in this area. You said it was
in the Riverton area not this area.
Let me look at that,

(Brief pause,
Okay. We talked to Mr. Christopherson again on
12-7-78, And I might just read the whole memo
in the record if you want me to, sir.

This is a personal phone call to Mr.

Christopherson from Mr. Toedter at my direction.
"The drainage purposes of the Bureau of
Reclamation has been" =~ "For drainage purposes
the Bureau of Reclamation has been classifying
lands purposed for irrilgation development eilther
as arable or non—-arable and it does not down-
grade on the baslis of on~farm developfnent costs,
The costs are incurred instead as a portion of
the overall project development costs, They are
utilizing the following standards to establish
minimum levels for drainage criteria” -- and this
again was again in 12 of '78 == "A minimum depth
to barrier of eight feet which in some caseg it

was relaxed to six feet. He was hesitant to set

a lower limit for permeabllity but indicateg that
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a tenth of an inch two~-tenths of an inch an -
hour was low. And three that a minimum drain
spacing of 200 feet was as low as could be
justified on the basis of project economilcs
except in California where 100 feet is sometimes
used, On those Bureau projects before doing
an intensive field investigation they do enough

field work to determine average hydraulic

- conductivities and depth to barrier., Utilizing

this information in forming drainage spacing
analysls, they determine whether a drainage

gspacing analysis, they determine whether a drain

sba&ing graded on 200 feet is obtainable. 1If so,
they continue the investlgation, Drainage of an
O and M cost basically is the same for open
drainage as for canals, In the south they can
justify as much as $5,000 per mile. The Burean
has commonly used $20.00 per mile per year as

an- 0 and M estimate for pipe drains. This fiqure
is cheaper than that actually encountered because
pipe drain usually requires little maintenance

after construction.”

Mr. Toedter had worked for Mr.. Christopherson

and had knowledage of his expertise,
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1 |Q Can I take a look at that, please.

2 (Brief pause.,

3 |Q Thank you,

4 THE WITNESS: Could we take a short break?

5 | THE SPECIAL MASTER::. We'll take a five

6 minute break.

7 (Thereupon a five minute
(recess was called.

10
11 |

12

13

]

15

__ oy 17
‘ 18
19

20

21

e il 22

23

24

> 25

309 AEST JATH STREET FRONTIER REPORTIN ' —————
; Corf CENME W r 42001 0 SERVICE 20V MIDWESTY o
— S LA R « AT Y
i

- k
li‘.lh:t”;“:;.; of




o
-

-
]
{
-
{

1822

10

11

12

13 |

14

15
16
17
18

19

20
21
22
23

24

25

THE SPECIAL MASTER: Back on the
recoxd.
(By Mr. White) Okay, Mr. Kersich., Let's go
to that parcel that overlaps three ‘townshipsr
1 North, i1 East; 2 North, 1 East; and 1 North,
2 East. And I think the easiest place to start
would be in .Section 1 of 1 North, 1 East.
Yes.
Do you £find a parcel of I think it's 207 acres
there classified 2 gravity, 2 sprinkler?
Yes, and there's another classification on that
parcel that should be made a matter of the record,
What 1s that?
That's 6H and that's a distinguishment to the
agricultural oengineer that i that parcel is
very high and could conceivably be nonarable
lands, and that was done specifiaélly on this
sheet to inform the ag engineer that while this

land shas the arable characteristics of 2 and 2,

that was included for review, he was to he
concerned about the problems of height here,
and so I believe that particular classification,
6H then -~ yes, 1t shows on my particular

photograph here on 1 North, 2 East, that portion
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1 also in Section 6, and I'm not sure whether.
2 we got it in the one -- I'm sorry -- 2 North,
3 | l Fast.

.41 Q I think you did. Take a look at Section 36
5 in 2 Norxth, 1 East,
6 A Okay, sir.
7 Q T notice some places you have got HK. What
8 does the K mean?
9 A You've got me.
10 Q Don't you have an HK in Township 1 North, 1 East,
11 Section 17
12 A That could be a couple of things, height and
13 gravel is the first thing. I would have to
14 check that.
15 Q Height and gravel?

16 A T would have to check that, Yes, we have the

17 6H designation there shown on a 36-acre parcel,

18 Q Okay. That parcel runs through three townships
19 and has 36 acres in Section 36 and 35, Township
20 2 North, 1 East?

21 A Yes, I believe so,

29 Q It has 207 acres in Section 1 of 1 North, 1 rRast>

23 A That's correct.

24 0 And how many acres in Section 6 of } North, 2 East?

25 kergsich-cross~white
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A I can't reb.ﬂ it off my map, sir,

Q I couldn'‘t erther,‘

It is included in there and with the 6H

| also designation,

Q That's approximately 70 acres, perhaps, just

i looklng at the size of it?

A 50 to 70 acres I think would be a failr estimate,
Q Within the entire parcel which has roughly
300 acres, how many holes do you have?

A There is just one Bureau hole, Thexe are some

areas there where it can be -~ the barrier was
viewed. This particular parcel was discussed
with me personally. It was my concurrence
in the decision to go ahead and send it to the
agrlcultural engineer for preliminary review.
0 The Bureau hole was 28 inches deep; 1s that correct?

. That's conceivably correct, sir,.

Q And that was in the far eastern portion of the

parcel?
A Yes.
Q okay .

A In reviewing that area it's adequate that there
were sufficient soils depth to support a

classification of 2, The barrier is not within
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309 WEST PATH STREET TRONTIER REPORTING SERVICE ——e.
('*t T‘I'.'I"li 'l'.llr'.I H.'Uf.” :U‘ MJDI"I'E'&I ij’l i
1317 6 ) By CASPLH v h}ED;‘G
. T J'J

l *J'n.}?l;}‘}];"fji




1825

—

3 l ‘*!- E g E T a ¥ l 3 l } 1 h » ﬂ il : |
"'l‘.l."*’l { t ¥ - ‘.‘ .l
, ! / f ) 3 5. . . X

A P-"-l- rr.'l. .-fH_

~

-

-

7
e
P
&
5
6—:
P s
e
"y
.
&
g‘
-3
g v

10

11

12

13

14

15

16

17

18

19
20

21

22

23

24

25

S P EEE——T EE BN ETT NS CErWEE WS T

6 feet. The primary problem there is the
fact of services or availabllity of water.

And you said you personally viewed this area?
No, I discussed this with the land classifier :
and the engineer.

So you relied rather than on the hole, the
opinion of others in reaching that conclusion?
Well, it's my final opinion in this particular

parcel and they report information to me.

We discusgssed it and we made the designations
of 6 H R for further review.

Wwhile you have 2 North, 1 East there, why don't
vou keep that out and look in Sections 15 and 16
for a ll0-acre parcel classified 6 gravity, 2
sprinkler?

2 North, 2 East --

2 North, 1 East.

THE SPECIAL MASTER: While wyou are
looking, I hate to, but let me ask, on that
last parcel we just left, even though you had
the 6H added to the classification, vou never-
thelegs added its totals into the totals for
arability?

THE WITNESS: That's correct, sir,
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THE SPECIAI, MASTER: There's no
separate category of those kind?

fHE WITNESS: No, we didn't have a
separate category, but the arable determination
was ~-

THE SPECIAYL MASTER: Down the road.

THE WITNESS: That's right.

THE SPECIAYL. MASTER: All right. I'm

sorry. Now let's go to 15 and l6. -
0 (By Mr. White) Do you find that 1l0-acre parcel?
A I'm gsorry. Would you give me the section again?
THE SPECYAL MASTER: 15 and 16. @E

A (By The Witness) 2 North, 1 East, Sections 15 ,

and 16, Okay. Here we go.

I £ind a 1ll0-acre parcel,

Q (By Mr, White) Okay. Does it have one hole

in it, 42 inches deep?

A Is that a Bureau hole you are referring to?

0 Yes, Bureau hole 10,

A That could be, 8ir, ves.

Q Do you want to look it up, or is 42 inches all
right with you?

THE SPECIAL MASTER: You have got to
trust somebody.
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“’_:,,g 1 MR. WHITE: He doesn't trust me,
3";"” 2 | Your Honor,

:':j 3 | THE WITNESS: All right. Before this
. j_:—-:" 4 starts again I'm going to go put the depth of
ﬁ""“"" g | every Bureau hole on here too and maybe we

| §¢ g can speed it up,.

“,; i I would still like to look it up.

i:;ﬂ":." g | THE SPECIAL MASTER: Go ahead. I
ﬁ,{' 9 wasn't trying to di‘ﬁsuadeyou. I'm searching
5?’;’ 10 for the truth, or verifying the truth.

:‘:‘; 11 A (By The Witness) 2 North, 1 East, there is a
",’3 12 RBureau hole 10 in Section 15, the way my map
"’3 13 reads here, and Bureau hole 10 --

g 14 0 (By Mr, White) That should be right, yes, Section
6-;-3 15 15.

0‘;’3 16 A And Bureau hole 10 is 42 inches deep, and it
W 17 shows that 1t stopped at gravel.

f”’: 18 Q How did you determine that the depth to barrier
’;,.u 19 for that parcel was at least 6 feet?

'3""*" 20 While you are looking at that, let me
:i: 21 include in my question the 98-acre parcel

’;-“'ﬂ 29 above it, which I believe has ~- and you can
"ﬁ"e’ 23 verify -- has no hole and the 62~acre parcel
"? 24 below it which similarly has no hole and the
.a‘r@
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A Okay.

- ..46—acre parcel to the northeast and-immediately
adjacent which has no hole.
So the question would go to all four of
those parcels, <110 with a hole and 98 and 62
and 46 without a hole, and if I have misstated
the situation there, please correct me,

This has all been mapped as one large

parcel of land that extends to the SW 1/4 of
Township 2 North, 1 East, Within that large
parcel of land there are numerous holes from 6
feet in depth to 10 feet in depth -~ let me
apologize and haék up a minute. I won't say
numerous, but there are one, two, three, four
holes that are hand augered to ~-- five holes
that are hand augered to 72 inches depth,

There are other holes that are hand augered
to 120 inches in depth, There's a pit that was

dug about a mile to the south and east of this

particular area that you are talking about,

the ll0-acre, the 62-acre tract -~ the 62-acre
tract was closer that was dug to 90 inches
with the exposed root zones, things of this
nature,

A half mile from the area that you are
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) referring to, the ll0-acre tract and the 62-acre
2 tract, there's a deep hole that was dug to 32
3 feet, and it stopped on cobbles.
| Q Isn't it true that those four tracts or parcels
5 : which I believe comprise 336 acres, are on
6 | the upslope and the western edge of that larger

area which you described?

A That's true, but again the 62-acre parcel is

9 less than ~~- it's about a half mile or less

10 to the largest or the weighted mass center of

11 | that parcel and that hole that I'm referring to

12 there is 32 feet to cobbles. We never hit any

13 | barrier 32 feet. All of these can be interrelated.
14 Q Isn't the western edge of the 98-acre parcel

15 approximately a mile away from that hole?

16 A The western edge?

IR TERSREERREY

18 A Yes, but here again, the drainage engineer was
19 there. He drilled the holes that he needed for
20 his study. His holes along with those of the
g 21 land classifier's holes gave him a reasonable

- 22 evaluation of that area.

) 23
24 * & % * %
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(By Mr. White) Did you rely on any information
other than other person's opinions in making
your determination that the four parcels which
I've described were arable?

My opinions. are based on the opinions of the

work that was done within the area, the manner

in which it was covered and the final decision
was based on an accumulation of all the daté
within the area and personal discussions.an&
observations including my own professional -
obgexrvations,

What professional and personal ohservations did

vyou make on that 336-acre tract or those four

parcels that accumulate to 336 acres?

Well, as I sald, we had a deep hole less than
half a mile away, 32 feet deep to cobbles.
What personal oObservations did you make on that
tract, made up of those four parcels?

I reviewed all the data that was transmitteqd
to me prior to any discussion with anyone else,
But the only hole that you had for thé 336
acres was 42 inches deep; is that correct?

That's correct, yes. But that hole stopped in

small gravel.
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Are there any other facts or data or opinions
upon which you relied in determining that
classification which you've not described?

The facts and data, there are one particular

land mass that's been reviewed, All the holes

have been put in this, A number of the holes

are extensive, they're deep, and we do have one
extremely deep hole within that area. This is
adequate, 1t meets the standard of the profession,
it exXceeds the number of holes that one would
normally expect to £ind in those areas, Not every
tract of land is going to have a hole in it nor

is it necessary to have a hole in every tract,

If you did that you wouldn’t be able to ever get
done.
THE SPECIAL MASTER: Mr, White, I totalled this =-
MR, WHITE: Maybe I added them up wrong,
THE SPECIAL MASTER: I get 316. I don't
know that I'm right, but I want to make a note
of that in case we start reducing and adding
and subtracting that closely. I get 31s,
MR, WHITE: I had values 98, 46, 110 and 62,
Your Honor,

THE SPECIAL MASTER: Sixty-two, 98, 110 and 46
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S& 1 MR, WHITE: If you say it's 316, I'll take
5&! Z vour word for. it.
::-; 3 THE SPECIAL MASTER: All_ right, That's fine;
g"‘ 4 very unanimous and gracious of you.
‘ﬁ: 5 | Q (By Mr, White) You indicated that  there were
snc 6 plenty of holes surrounding that particular area
g 7 that, in your opinion, would be required to make
i"-'ﬁ 8 | a classification of a:::able lands; 1is that correct?
"d 9 | THE SPECIAIL MASTER: I think he said numerous
g 10 and he changed his mind. I think it's repetitious
{'3 11 | He went down to four back up to five. It's in
‘5’3 12 my notes,
::; 13 H Q (By Mr, White) What was‘the total acreage of
‘:-v;:. 14 that area in which your four or five holes were
s!f": 15 located?
"-':’ 16 | A I'd have to add those all up.
2 17 | Q Can you glve us an approximation?
!
51"‘*’9' 18 (Brief pause,
”‘f’w 19 | A About 3,000 acres, I'd guess,
ﬁ 20 | Q What are the standards of your profession in terms
O,;-@ 21 of intensity of boring for an area comprising
o 22 3,000 acres?
""‘,"? 23 | A A8 I recall they're in my report. May I refer
:L:l 24 to my report?
0-;;"@ 298 | kersich~cross—white
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1833
1|0 That'!s C-43, Al,
2 | A I've got a copy of it here.
3 (Brief pause,
4 | A Deep holes are 10 foot or more per Township,
5 ; two; boring or pits per square mile, four. 5O
6 roughly four of them per square mile and this is
7 | much less than half a Township, but it's -=- bhut
8 | anyway the deep holes for Township of ten feet
g or more would be two.
10 | @ Does the Bureau use the five foot hole limit
11 | for the depth to barrier or the depth to the
12 | barrier requirement is six feet or is that five
13 | feet per hole requirement or standard apply when
14 the depth to barriler is shallower or at five
15 feet?

16 | A I'm not sure how they apply that particularly,

17 but you do have the drainage investigation that
18 goes on concurrently with the soils invéstigation.
19 And here again, you're in a situation where you
20 don!t necessarlly need a hole 1f you.can find

21 other::evidence at the time. You can replace one
29 of the holes with the other evidence, so long as
23 you have reasonable justification for the .

24 determinations of the depth.,

25 | kersich-cross-white
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Q What's meant by a semi-detailed drainage
investigation as opposed to a land classification
investigation?

| A I believe ~- to me, I'm not familiar with the
| detail of level for drainage investigation..
MR, WHITE: Excuse me for one minute.

(Brief pause.,

| Q (By Mr, White) Mr. Kersich, I direct your
attention to what has been marked for identification
as Plaintiff's Exhibit SK-~30 and ask you if you
could read the legend in the lower right-~hand
corner, I'd put 1t in front of you 80 you can
see it a little better, |

A Wind River Division, Wyoming, semi~detailed
drainage investigation, NE 1/4 to Township 4

North, Range 1 East.

Q Did you review that semi-detalled drainage
determinatlon or investigation done by the
Bureau of Reclamation =~

Yes,

-=- in doing your drainage work?

We reviewed some of this work.

Lo B S © B

Wwould you please look 1n Section 9 of that

exhibit.
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1 A Okay °

2 IQ And see whether or not the land that's outlined

P et

:-‘;': 3 in Section 9 is included within a larger 395~
5;"‘9 4 acre tract that you classified as arable, Class
‘;ﬁ 5 2 sprinkler, Class 1 gravity in Township 4 North,
:E:: 6 1 East.

6}3 7 | A Township 4 North, 1 East.

63—-‘3 8 THE SPECIAL MASTER: This is a new parcel,
573 9 is 1t not?

&

54{"3 10 MR, WHITE: Yes, sir,

{3 11 THE SPECIAL MASTER: Not already on record.
5‘;’: 12 MR, WHITE: Sort of went off on a tangent
g 13 here, Your Honor, |

5—1—-—3 14 THE SPECIAL MASTER: That's all right,

“O 15 MR..  WHITE: I was reminded by something
\f;:' 16 Mr. Kersich said.

@_;.,g 17 MR, ROGERS: Your Honor, doces the State have
WT'E 18 a copy of this exhibit for the Tribes?

0'!’*" 19 MR, WHITE: We will get you a copy, Tony.
ﬁ 20 MR, ECHOHAWK: What's the number on this
oé,g 21 exhlibit?

o 29 THE SPECIAL MASTER: SK-30, 30,

r‘e 23 MR, ECHOHAWK: Thirty?

-

G:’e 24 THE WITNESS: 1 have a parcel that's similar
r‘}"ﬁ 28 kersich-cross—white
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1 to that, yes.

2 | Q (By Mr, White) Don't you have a larger parcel
3 | that includes not only the lgft parcel but also
4 | most of the right parcel that's shaded in

5 Section 9 in SK-307?

6 | A Yes,

7 | Q Isn't it true that from SK=-30 it appears that

8 the depth to barrier in the left or western

9 parcel is at four feet at D-1, five feet at D-4,
10 four feet at D~5 and again hard shale at four

11 feet at D=3?

12 | A Are you telling me?

13 THE SPECIAL MASTER: No, he's aERing you,

14 | MR, WHITE: I'm asking you,

15 THE SPECIAL MASTER: He just asked you., It's
16 easy to say yes Or no or maybe or whatever you

17 wish.

18 | @ (By Mr, White) Can't you tell that from looking

19 at the logs in the left~hand side of the exhibit?

1139919910111 )

21 D=5 18 seven foot five, right? Is that what ==

22 didn't you tell me that =-

A €

23 0 No, I told you four foot, 80 I'm glad you checked

24 it. Do you want to circle that in green., That's

95 | kersich-cross=-white
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got more than six feet; is that correct?

A Thatt*s correct.
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- 1 THE SPECIAL MASTER: D-5 is not 4 feet,
|
&y A is that correct, as you were asked?
! |
- 3 THE WITNESS: That's correct, sir. |
@
& . 4 THE SPECIAL MASTER: And what is it?
| 5 THE WITNESS: 1It's 7 feet 5, 7 1/2,
& 6 sir.
¥ i THE SPECIAL MASTER: All right.
vohno @ 7
Py 8 THE WITNESS: & feet at D-4.
9 Q (By Mr. White) Put a circle around D-4 and
:: 10 a 5 there, Will that accurately represent
; 11 the depth to barrier?
| 12 A Green shale at 4 feet to 8 feet at D-3, yeah,
g 13 Q That would be 4 feet at D-3?
5‘ 15 I thought he said,
¥ 16 Q (By Mr. White) Well, it begins at 4 feet; is
_ = |
v | 17 that correct?
-
o 18 A Yeah,
&~ 19 0 and what was D-1?
= § 20 A 5 feet.
& < ‘ L
N 21 o, Would you check the annotations I made in regd
q- +
: e SK~30 and -
o1 29 and green on see whether or not
F1™ 23 would you check D-1 again? 1Is that 4 feet or
1" 24 5 feet?
o5 kersich-cross-white
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:—-} 1 : A D-1, it appears to be 4 feet -- 5 feet, I'm
& 2 | SOrry.

& ’ 3 | Q -- see whether they correctly represent the
. 4 depth to barrier as indicated by the boring
,3:% 5 | holes on the left side of the exhibit?

‘57 ’ e | A Yes,

o ‘_ . | Q Isn't it true that the shaded area on the
::i 8 | right-hand side of SK-30 was classified by
G"{ o the Bureau as Class 67

&

10 A Yes.

: i | 11 0 Tan't - it true that those shaded areas are

: g 12 included within the larger tract that you
o 13 | classified as Class 2 gravity, Class 1 sprinkler?
1
6— 14 A That's correct, but --
t

15 0 Isn't it true that --

A 16 MR. ECHOHAWK: Your Honor --
r‘ 17 THE SPECIAL MASTER: Do you want to
- 18 finish your answer?
0‘1 5 . 19 A (By The Witness) But I think before we keep
7 F 20 going here we will have to review all the Bureau
. 21 work because, as I recall, part of the Bureauy
a1 99 study was suspect and, as a matter of fact,
-1 23 we did have contact with the Bureau about
. 24 problems like hydraulic conductivities and the
1 25 kersich-cross-white
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identifications of the drill logs becauseé of the
information that was logged, and, frankly, W€
used the Bureau information only to get some
idea how deep they drilled their holes, but
I've ‘got information in my office -- I'll bring
it at the next session ~- but I suspect that
there will be great differences between the

Bureau work and instances and ours.

THE SPECIAL MASTER: I must say --
excuse me ~- your answer -- when you are trying
a water case, in any water case, nearly all
evidence is suspect. When you are trying a
water case of this magnitude and this precedence
in the Western United States, it's obvious that
everybody's evidence is suspect, so you must
appreciate why these questions haw:e to‘be asked
because --

THE WITNESS: I don't have any problem
with the questions. I think they are fair and
correct questions, but I also point out that
that is one of the reasons we went and gpent
so much time and money on our own, rather than
using somebody else's results.

THE SPECIAL MASTER: The Court realizeg
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that, and I realize that's why we have experts and

we have experts and we have lawyers and lawyers.
Q (By Mr. White) How much money did you spend on

your drainage investigation?

A On the entire program that HKM did we have spent

well over a million dollars, and the portion
-to d'r&inage and the soils, I can't break that

out, but that would be the greatest portion.

You know, it would be the largest portion of the
total 1.2 or 3 million.

0 Of the 1.2 or 3 million, are you able to give an
approximate proportion that should be allocated
to the land classification and drainage studies?

A Not at this time, but I could --

Q Okay. You'll be able to do that?

A It will be the substantial portim}. -It's --

THE SPECIAL MASTER: What does that
have to do with the lawsult? We must be getting
tired when a roomfull of lawyers won't objact'
to that,

MR. WHITE: Well, it's a proper question,

MR, ECHOHAWK: If Mr, White thinks it'g
important -~

THE WITNESS: Could we have a five-
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minute break?

THE SPECIAL MASTER: Go ahead.

We have to take a five-minute break.

(Thereupon a 5 minute
(recess was taken.

* & & * %

kersich~cross-white

4059 WEST 24TH STHLET
CHEYERNNME, Wy 82001
(304 015 #2080

FHONTIER REPORTING SERVICE

201 WNDWEST

307231149y



1843

F, 9
el I
iy

"
e

e ']

» .
r - .
. .
1 r
[ -_— -
e A - =
H L]
1
x ]

96969 ¢

B

\1
A

i

}

?

.r'

'

it

10
11
12
13
14
15
16
17
18
19
20

21

22
23

24

29

l-ﬂ---—r.-“v—.—_—.‘—’_—

THE SPECIAL MASTER:

THE WITNESS:

material.

THE SPECIAL MASTER:

THE WITNESS:

inches.

o+ e wwd W

that statement?

small stone in the hole,

in dilameter.

Okﬁy ! sir.

Before we resume, .

or hole went to so many inches and then hit

The mouth i1s closed down for a

double blade effect so you can dig into the

ladies and gentlemen, I want to ask the witness

when you have testified earlier about the auger

gravel, what 18 the engineering significance of

within any layer

of solls youtre liable to find some == f£ind some

The aunger, the auger

that we're dealing with is about three inches

If you hit a little rock and it can

any further,

synonomous with small cobble?
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Is gravel therefore

business as from about ~- it's up to about three
inches in size, down to what we call sand fraction,
and I'd have to look that up right now, but the

point is it's rock that does not exceed three
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| k ' 1 THE SPECIAL MASTER: Does it make it,
@ ~ 2 | constitute a barrier?
3 THE WITNESS: No, sir. This isn't gravel,
4 clean gravel like in a gravel pit or gravel
5 | operation that we used for sand and gravel, but
&7 6 these are isolated rocks with a good matrix
2 | between them.
8 THE SPECIAL MASTER: Okay, thank you very
9 much.,
10 Mr. White,
11 THE WITNESS: Mr, White, may I bring some-

12 thing to your attention about this parcel?

13 | Q (By Mr, White) Sure,

14 | A There are two holes by H.K.M, very close to where
15 the Bureau had them. One is the hole that you
16 have five foot on there. I can't read the

17 designation on that from here, sir,

18 | Q D~47?

19 A Yes. That hole says that he hit shale.

20 | @ Says hard sandy shale, doesn't it?

21 A Yeah, at five feet., Well, almost right next
29 to that hole we hand augered a hole down to 64
23 inches and we had a land classifier say he was
24 stopped by gravel, and you can sure tell the
25 kersich-cross—-white
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difference between gravel and shale when you
hand auger,

That was about 1,000 feet away, wasn't 1t?
Well, not according to the map you're showing
me up there. See, here's Log 14.

Isn't Log =- the ' hole 14 right on the edge of

the. gsix?
Well, I thought the log, your log, drill log
and this log were almost in the same position.
Well, let's measure it.

That's not a big difference.
What's the scale of the photograph off of which
you were measuring? Tha£'5~ one to. four inches,
lsn't 1t?
That's fine =-- No, that's quad-size scale,
Wwhat 1s the scale?

Walt a minute, you could be right, -

MR. ROGERS: The record should reflect what

is quad-slze scale,

THE WITNESS: One to 24,000,

THE SPECIAL MASTER: It isn't necessary
because he said it wasn't quad-size,

MR. ROGERS: The document he's referring to

it should be clear in the record,
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| .
1| Q (By Mr., White) You're referring to your wOoxk-—
2 book photographs?
3 | a That's correct.
4 | Q What is your scale, how many inches to the mlle
5 in your workbook photograph?
6 | A 2.6 inches to the mile.
7 10Q Isn't it almost six inches to the mile here?
é A Six inches,. 1t could be =~-~ no, five inches to
g the mile,
10 | Q Five inches to. the mile.
11 | A There could be a difference there, I'll grant
12 you that,
13 { 9 So it wasn't in the same .place? :
14 { A Right, but one of the problems that came up when
15 we found that we could hand auger things like
16 that, we did then talk to the Bureau of
17 Reclamation on 11/30 of '78 about their study,
18 and if I could I'd like to read that memo.
19 | Q wait a minute. Does the memo have to do with
20 these particular drainage borings?
21 A Tt has to do with the entire North Crowheart
29 study,
23 MR, ECHOHAWK:; I think it's relevant,
24 THE WITNESS: BAnd it certainly covers thisg
25 | kersich-cross-white
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area.

THE SPECIAL MASTER: Let the record show
laughter,

Go ahead and read 1t.

MR, WHITE: Your Honor, I'd like to say
‘again for the record this is appropriate for
redirect, but seems to be the practice to let

him talk on and on.

THE SPECIAL MASTER: I appreciate that.

MR, ECHOHAWK: Your Honor, he's just merely
explaining,

THE WITNESS: Right. This is 11/30/78.
Bureau of Reclamation was called, Ardent Matheson
was called, "After completing most of the
field work for dralnage investigation of the
North Crowheart area, in comparing the results
with those obtained by USBR in their investigation
in 1963, the hydraulic. conductivity that we
obtained were consliderably higher, nearly a factor
of ten than those obtained by the Bureau., Ardent
stated that this difference was probably due to
the type of casing utilized, letting the barrels

run dry"! == this is during off-shift hoursg ==

“and human error in texturing, since no 1lab was
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1 available to run mechanical analysis at Riverton.
ﬂ 2 | The casing probably had the greatest effect
1:1,5 3 because the irrigation pipe utilized had very
pj’ﬁ 4 small diameter holes placed in it and nearly
ff’d 5 sealed during the testing. He also stated that
:::a: 6 several field technicians who were logging
ajmg ‘i profiles were relleved of their duties and moved
G‘E’O g into other Bureau work. They were relieved
G_‘_O 9 because they had not been given adequate training
e.%—a 10 to log during previous assignments. This happened
6";'0 11 after several drainage engineers were assigned
6“1’0 12 to the job and found the work did not conform to
a,i“:.; 13 Bureau standards." l
e’;"o 14 | Q (By Mr, White) How hard is it to identlfy hard
15 sandstone? Is that difficult to identify, does
16 that take any texturing analysig?

éi'% 17 A Well, my friend, sometimes when you're drilling
wf“,‘i._ag 18 a hole and you get into a limestone, you can
U%-@ 19 pull out of it and say it's in the sandstone,
ot

o 20 vyou'd be surprised how difficult sometimes it is
ﬁ: 21 to identify the varlious textures, It takes
m 29 experience, it takes constant cross checking, and
@& 23 that's the reason that all the places that ywe

24 ran hydraulic conductivity tests we had the

5 kersich-cross—-whlte
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10 | A That's what the Bureau had, I'm not going to
11 report on 1t., We went and did our own work

12 independently of 1it, and that's our decision.

1 gentleman texture the soils in the field but-
. 2 he had to take a sample and that sample was
', 4 - 3 taken to the lab and it was cross checked by a
gj"‘d 4 complete mechanical analysis so we could
@'%'9 5 determine whether or not he had assigned. the
ﬁ 6 proper MA to it or texture to it,
ﬂ%’e 7 1q Have you formed a professional opinion then that
F;“’e 8 the information contained on drainage borings
ﬁ 9 1, 4, and 3 on S5K-~30 are inaccurate?
£
ﬁ’ﬂ

%
o

SRESRERERiasntttEy

ﬂ-
&

13 {1 Q Is it correct that you drilled a hole close to
14 | the flgure 68 in Section 9 on SK=-30, the hole
15 you were just tellling me about, Log 14?

16 | A Well, it's about a quarter of a mile in,

17 | Q Is that correct?

18 | A Yes, that is close to it,

19
20
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11 @ (By Mr. White) And that hole was less than-60?

2 A That hole went 54 inches and was stopped bY

3 gravei, and it was in loamy sand.
. 4 Q Mr. Kersich, have you ever discovered thin
5 | shears of gravel over the area when the backhoe
6 pit was dug?
7 | A Certainly.
8 | 0 On the Wind River Reservation; isn't that correct?
9 A I'm sure that that'; .come .uﬁ:, ‘yes,f in our investigations,
10 Q Isn't it true that within the 395-acre parcel
11 which yvou classified as Class 2 gravity and Class
12 1 sprinkler, - the Bureau classified only 68 acres
13 as Class 3 gravity?
14 A Well, our 395 acres takes a much larger area.

15 0, That's right. It's area that's in white on

16 this map for Class 6; isn't that correct?

17 A Yes, but we do have a deep hole in that of 21
18 feet.

19 0 Well, I understand, but the deep hole is within

= 20 this white area, the 68 acres that they classifieg
8-
3 Y4 :!l as EIIHEJDCLEEJr .iJBII"t: :tt:?'
-
°: - 29 A Yes,.
o= - Q Mr. Keraichr let's go back to going through the
o e parcels for which you had a hole but it wag
g3
! ) kersich-cross-white
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less than 6 feet deep.

MR, ROGERS: Your Honor --

THE SPECYAL MASTER: All right. I
would -- a little-self-serving statement now
and then is in order. That's pretty obvious,
Mr, White. Some may be more; some may be less.

MR. ROGERS: At this time, and with
that comment, the Tribes would move to cut off
any further cross-examination of Mr, Kersich

on this area.

I haven't kept a running track of the
totals of the number of examples we've gone
through on these holes, but I believe it has
been sufficiently established '‘at this point
for the purpose that Mr. White needs to for
cross—-examination in the same manner that they
were speaking about the land classification hol
in previous days, and I would move on behalf of

the Tribes at this time that we terminate cross

es

examination on this aspect of Mr. White's inquiry,

THE SPECIAL MASTER: Yes, in the

previous days of this hearing we had about twenty

so—-called parcels where there were no probes within

the exterior boundaries thereof, and then we hag

kersich-cross-white
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cut off additional examples on the basis that

they were superfluous or redundant, and my

notes show we are up to about eighteen of

these right now, Mr. White, on this example of

parcels where there are probe holes more Or less

than 6 feet, and so I think I'll grant the

motion and allow an offer of proof at this time

as we did with

MR, ROGERS:

the prior instances.

MR. WHITE: Okay.

THE SPECIAL MASTER:

Thank you, Your Honor.

I'm almost about

to conclude that this will be an agreement of

all concerned.

I don't suppose I would have

all of you come on record and say it is.

MR. WHITE: I would like to keep gqoing

on over a hundred holes.

THE SPECIAL MASTER:

but, Mr. White, I'm going to stay with my

I know you would,

conclusion., I think it's reasonable -- what I'nm

doing is reasonable and proper and certainly not

reversible error if it is error in my procedures,

MS,

suggest, 1f Mr, White's offer of proof is

SLEATER: Your Honor, if I could

going to take the same form as his previous

kersich~cross-white
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offer of proof, perhaps it would be most
efficient for him to submit it in writing with
the tabulation,

THE SPECIAL MASTER: I don't care.

Do you want to?

MR. WHITE: I want to get it out of
the way.
THE SPECIAL MASTER: You mean you
want to get it out of the way. Shoot.
I didn't mean that. Go ahead.
MR. WHITE: Your Honor, the State of
Wyoming would make the following offer of proof:
That if asked, Mr. Kersich would state with
regpect to the following parcels of land, about
which he has not yet been questioned on cross-
examination, that within the exterior boundaries
of those parcels there are no logged holes 6
feet or greater in depth and that he relied on
the opinion of .others in making his formulates
that those parcels were arable,
The first parcel, Your Honor, is in the

South Crowheart area, Township 1 South, 3 East,

Section 1l contalns approximately 60 acres. It

is classified as Class 3 gravity, Class 1 sprinkler.

kersilich-cross-white
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A maximum depth of a boring in that parcel is
54 inches;

The same township, Section 8, a 48-acre
parcel which the entire parcel 1is classified
3 sprinkler and 37 acres of which were clagsified ~--
excuse me -— the entire parcel is classified 3
gravity, 37 acres were classified 2 sprinkler,
in which there were two holes, one to 28 inches,

the other, 36 inches;

Section 7 in:the :same township.--

THE SPECTIAL MASTER: Do you know if

those holes went to gravel or went -~

MR. WHITE: Went to cobble, Your Honor,

greater than 3-inch rock.

THE SPECIAL MASTER: In that particular

case?
MR. WHITE: Yes.

MR. ECHOHAWK: Your Honor, once again,

T remind you that the information given by Mr,

white is not evidence, and this merely what he

intends -~

THE SPECIAL MASTER: I understand

that, and this is not in proof,

MR. WHITE: The next would be a 60~acre
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parcel in Section 7, the same township “hicr} is

classified 3 gravity, 2 sprinkler, one hole,

| 56 inches;

The next parcel would be a 75-acre parcel
in Sectdion 5, classified 3 gravity, 1 sprinkiler,
one hole at 34 inches;

The; next parcel in the same township 1s

32 acres in Section 5, classified 3 gravity, 6

‘ sprinkler, one hole at 60 inches; and moving to
Township 1 North, 3 East, Section 19 is a lb-acre

i tract containing -~ all of it is classified

6 gravity, 3 sprinkler;

Township 1 North, 2 East, a 44-acre tract,
Ssection 5, classified 3 gravity, 2 sprinkler,
with one hole 60 inches;

Township =-- :

THE SPECIAL MASTER: 60 inches?
MR, WHITE: Yes, sir.
’THE SPECIAL MASTER: All right,
MR, WHITE: Township 1.North, 1 East,
Section 1 containg -- I'm sorry, Your Honor.
T already covered that one on cross,
Township 2 North, 1l East, 30-acre parcel,

Sections 25 and 35, classified 2 gravity, 2

kersich-~crogs-white
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sprinkler, one hole less than & feet;
Same township, Sections 15 and 16, a

l110~-acre parcel with one hole, 42 inches,

classified as 6 gravity, 2 sprinkler;

Still in the same township, 2 North, 1 East,
Section 15, 63-acre' tract, classified 6 gravity,
| 4 sprinkler, with one hole at 30 inches;

Same township, Section 14, a l2-acre parcel,
classified 3 gravity, 3 sprinkler, one hole 30

inches:

Same township, Sections 22 and 23, an 86-acre
tract classified 3 gravity,l 2 sprinkler, one hole,
32 inches -~

THE SPECIAL MASTER: How many acres in
that one?

MR. WHITE: 86, Your Hor:or.

THE SPECIAL MASTER: fThank you,

MR. WHITE: 5till in 2 North, 1 East,
Section 26, parcel of 39 acres, classified 2
gravity, 2 sprinkler, one hole at 60 inches;

A parcel, same township, in Sectiong 23
and 26, being made up of 28 acres in 23 andg
118 acres 1in 26, classified 2 gravity, 1 sprinkler,
of which there were three holes, each of ¢0 inches;
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1857 .
1 And what I have read so far would be for
. the South Crowheart area.
3 | Big Horn Flats area, Your Honor, Township
4 2 Noxth, 1 East,‘ Section 18, a parcel of land
g | 63 acres, which is all classifled 3 gravity and
6 2 sprinkler, Sectidn 12 is contiguous to that
T with 150-acre parcel --
8 | THE SPECIAL MASTER: How deep in
9 Section 18 on the hole, or none?
10 l MR. WHITE: 1It's 60 inches or less,
11 | Your Honor. It's a Bureau of Reclamation hole,
12 and I can't tell you the number.
13 THE SPECIAL MASTER: All right.
* 14 MR, WHITE: 1In Section 12 immediately
-, o’ 15 in the same area, a 150-acre parcel classified
‘ o 16 3 gravity, 2 sprinkler, Section 22, a l47-acre
‘ , 17 parcel, classified 6 gravity, 2 sprinkler, and
g e 18 all of these just have Bureau of Reclamation
» AP | 19 holes unless I mention otherwise, and they are
> i | 20 60 inches or less;
' | 21 Township 2 North, 3 West, Section 33,
o)< 22 NW 1/4 contains 47 acres classified 2 gravity,
=< - 2 sprinkler;
24
~ 25 kersich-cross-white
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& I MR. WHITE: (Continued) Township 2 North,

il _ 2 | 2 West, Section 9, 82 acres classified 3 gravity,

: = 3 3 sprinkler;

-~ 11 4 | Same. Township, Section 21, 96 acres of

i 5 which the entire parcel is classified 2 sprinkler,
6 and 85 -- excuse me, 2 gravity, and 85 acres are
7 classified as 1 sprinkler,

; ~ 8 Township 2 North, 3 West, 139-acre parcel

9 | in Section 14, classified 2 gravity, 1 sprinkler;

10 2 North, 3 West, again, Section 17, 160-acre
o 11 parcel, classified 3 gravity, 2 sprinkler.

s ' 12 | In Section 2 of Township 2 Noxrth, 1 West,
- 13 260-acre parcel --

14 THE SPECIAL MASTER: Two hundred and sixty-six

15 acres?

16 MR, WHITE: Yes, sir, . Classified 2 gravity,

17 2 sprinkler, and it has one hole on it of 36

18 inches. That's the H.K.M, folder.

19 Turning to the Arapahoe area, Your Honor,
of‘ 20 Township 1 South, 3 East, Section 28 contains
&

o B 21 128-acre parcel classified 3 gravity, 2 sprinkler
i 22 with two Bureau of Reclamation holes of 36 inches
) 23 in depth, one H.,K.M, hole, 48 inches in depth,

:-_ 24 Same Township, 1 South, 3 East, Section 28,

i

26 | kersich~cross-white
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67~acre parcel, classified 2 gravity, 1 sprinkler,
with one H.X.M. hole of 18 inches.

THE SPECIAL MASTER: What section is that
in, please, Sandy?

MR.. WHITE: Section 28, Your Honor, NE of
the SE.

Section or Towndhip 1 South, 3 East,
Section 29, 49~-acre parcel classified 3 gravity,

2 sprinkler, one H,K.M, hole, 60 inches;

Section 33, same Township, 4~acre parcel
2 gravity, 1 sprinkler one 36 inch hole;

Sections 31 and 32, a 33-acre parcel
classified 2 gravity, 1 .;'.prinkler, and one hole
five feet deep;

Section -~ Townshlip 2 South, 3 Bast,
Section 6, 30-acre parcel, classified 6 gravity,
2 sprinkler,

THE SPECIAL MASTER: Twonship 2, 3 East?

MR, WHITE: Yes, sir,

THE SPECIAL MASTER: What was before that?

MR, WHITE: 1 South, 3 East, Your Honor,
Then we went to 2 South, 3 East, Section s,

In Sections == Township 2 South, 3 East, 38 acres,

classified 6 gravity, 2 sprinkler, one hole at

kersich~cross-=white
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five feet,.

Township 1 South, 3 East -~ I got it out

of order, I'm sorry, Your Honor.--= 54 acres

located in Sections =-- in Section 32, classified

3 gravity, 1 sprinkler, one hole five feet.

Same Township, Sections 19 and 20, a parcel

of 26 acres,

one hole five feet:

classifled 2 gravity, 6 sprinkler,

The same Township, Section 15, parcel of

56 acres, classified 2 gravity, 1 sprinkler,

three holes, two of which are three feet deep,

one of which is five feet deep;

Section 20, same Township, 158-acre parcel,

classified 6 gravity, 3 sprinkler, one hole

that's five feet s8ix inches,

Township, same Township, Section 3,.19 acres

classified 3 gravity, 3 sprinkler, one hole five

feet:

Section 22, 24 acres, same classification,

one hole five feet,

Again, Bection 22, 47 acres, classification

3 gravity, 1 sprinkler, one hole five feet;

Section 21, same Township, 16 acres,

classified 2 gravity, 1 sprinkler, one hole five

kersich~cross-white
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e b e[ 11-4 | 1861
; - ) !
&~ 1 feet, That does the Arapahoe, Your HoOnor.
0‘ ) 2 | Riverton East., Township 1 North, 5 East,
: ~. 3 Sections 17 and 18, 226 acres, classified 2
@3- - 4 gravity, That's a smaller parcel of a 233=-acre
W" ' 5 | parcel, classified 2 sprinkler.
i;'- 6 - 1.-8outh, 4 Bast ==
2
é" ~ 7 THE SPECIAL MASTER: Any probes, any holes?
5" 8 MR, WHITE: I'm sorry, there's one at 36
@"’ “ 9 inches, one at 48 inches, three feet, four feet.
10 Township 1 South, 4 Egst, Section 1, 111=-acre
6" 11 parcel, classified 3 gravity, 2 sprinkler, one
6’ 12 48 inch hole, and there are -- well, those are
13 outside. |
& 14 2 North, § East, Section 26, 25, 263-acre
6" ‘ 15 parcel with a flve foot deep hole,
16 One in South 4 East, Section 13, 69-acre
‘.r- 17 parcel -- I'm sorry, strike that. Your Honor,
18 we already 4id it,
G" 19 There are none in Owl Creek.
: | 20 We come to North Crowheart, which is a big
- X 21 one. These all will have 60 inch holes, five
6‘ 22 foot holes unless I indicate differently, Your
g. * 23 Honor.
O™
0‘“ 24 Township 3 North, 1 West, Sections 10 and 11,
‘- | 95 | kersich-cross-white
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105 acres, gravity 3, sprinkler 6;

Sections 2 and 11, 154 acres, gravity 3,
sprinkler 3;

Section 12, 56 acres, gravity 2, sprinkler 1;

Section 1, 250 acres of which all of it's
classified 3 gravity, and 241 acres classified

1 Bprinkler »

Either 43 or 41 acres, I couldn't tell on
the map, in Section 16, classifled 3 gravity,
1 sprinkler, and the hole there is 40 inches
deep;

Section 18 and 17, 192 acres, which all of
it's classified 2 gravitg;, 173 acres classified
2 sprinkler, 32 inch deep hole;

Section 8 and 17 again, 121-~acre parcel,
all of which 18 classifled 3 gravity, 3 sprinkler,

and there the hole is 70 inches deep,

3 Noxrth, 2 West, Section 14, 159 acres,
Class 2 for both sprinkler and gravity, 21 inch
deep hole;

Sections 14 and 15, 145-acre parcel,
classification 3 and 2 respectfully -- respectively,

28 inch hole{

Section 6, 158-acre parcel, classified 2 and 2,

kersich-cross—white
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21 inch hole:

Section 9, 212 inch -- 212~-acre parcel,

classified 1 and 1, a 36 :I.a_nch hole,

Township 3 North, 1 West, 75—acre tract

in Section 1, classified 3 and 2; In Sections

"5 and 8, 308~acre tract which is classified

2 gravity, 253 acres classified 1 sprinkler.

Theré"'s a 38 inch hole,

4 North, 1 West, Section 14, 4 North,

1 West, Section 14, 68 slx, 66—-acre parcel,

classified 3 gravity, 1 sprinkler,

In the same Township, Sections 13, 14, 23,

24 contain 169-acre parcel, classified 3 gravity,

1 sprinklerx;

Sections 18 and 19 contaln a 209-acre

parcel, classified 2 gravity, 2 sprinkler, and

the 2 sprinkler classification 1s on 175 acres.

4 North, 1 West, Section 15 contains a

parcel, 77 acres, classified 3 gravity, 2

sprinkler for 64 acres.

4 North, 2 West, Sections 29, 32 and 33

contain 102~acre. tract, classified 2 =-

THE SPECIAL MASTER:

102~acre tract?

MR, WHITE: Yes, 8ir, one zero two,
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Classified 2 gravity, and 2 sprinkler for 79.

acres, which there is one 60 inch hole and

one 40 inch. hole.

MR, WHITE: (Continued) Sections 28 and

33, a 66-acre tract, classified 6 gravity, 3

sprinkler, in which there's one 16 inch hole;
Sections 33 and 34 contain a parcel of

143 acres, classified 3 .gravity, 3 sprinkler;
Section 28, an 18~acre parcel, classified

3 gravity, 2 sprinkler with a 20 inch hole;
Sections 35 and 36 contain a 295-acre parcel,

classified 2 gravity, 2 sprinkler, 40 inch hole,

Township 4 North, 2 West, Section 17 contains

113~acre parcel, classified 2 gravity, of which
98 acres classified 2 sprinkler.with a 24 inch
hole,
4 North, 3 West, Sections 16, 21, 22, 116-acre
parcel, classified 3 gravity, 2 sprinkler,
Township 4 North, 1 East, Sections 11 and 44 '
208-acre parcel, classified 3 gravity =--
THE SPECIAL MASTER: How many size parcel?
MR, WHITE: Two hundred and eight,
Classified 3 gravity, 2 sprinkler, one 19 inch

hole;
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classified 2 gravity, 1 sp:i:inkler:

Sections 14 and 15, 118~-acre parcel,

Sections 23 and 24, 124-acre parcel,

classified 3 gravity, 3 sprinkler, There the

hole is 64 inches rather than 60.

When it's

60, I'm not saying anything, Your Honor.

classified 3 gravity, 1 sprinkler.

classified 3 gravity, 6 sprinkler;

Sections 35 and 36, 153—-acre parcel,

In Sections 27 and 34, 138-acre parcel,

Section 18 and 17, 321~acre parcel,

classified 2 gravity, 1 sprinkler for 296

acres wilith one 60 inch hole and one 32 inch

hole, Your Honor.

2

Sections 18 and 17, 255 acres, classified

and 2.

THE SPECIAL MASTER:

321 in the same section?

MR, WHITE:

THE SPECIAL MASTER:

MR, WHITE:

"
* -
-r'L L

—-4

THE SPECIAL MASTER:

MR, WHITE:
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Yes, sir,

All right,

In addition to the

Two hundred —-

I'm sorry, the 321 should be

Yes,

And 255 should be 8 and 17.
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o f 1867

-' 1 MR. WHITE: (Continuing) section 24,
# 2 a 96-acre tract, classified 1 gravity and 1
15 3 sprinkler, which is one 52~-inch hole.
. 4 I THE SPECIAIL MASTER: That was a 06-acre -~
5 | MR. WHITE: Yes, sir.
t: . 6 | Section 24 contains another 93-acre parcel
‘ t classified 1 and 1 with a 70-inch hole;
‘i .' 8 | Township 5 North --
‘f 9 THE SPECIAL MASTER: A 70-inch hole?
' 10 i MR. WHITE: Seven zero, Your Honor.

‘*f: 11 Township 5 North, 1 East, Sections 14 and
ﬁ? 12 24, a ll2-acre tract classified 2 gravity,

13 of which 106 are classified 1 sprinkler with

14 a 66-inch hole;

] 18 24 and 23 -- or Sections 24 and 23, a

6‘? 16 227~acre parcel classified 2 gravilty, 1l sprinkler,
df: _ 17 with one 52-inch hole;

&

a3 18 Sections 23 and 26 contain a 368-acre

e 19 parcel classified 2 gravity, 1 sprinkler, with

20 one 60-inch hole and one 46~inch hole;

:, 21 Section 25 contains a 127-acre parcel

| - classifled 2 gravity, 1 sprinkler;

6—: - 23 Section 35 contains a 74-acre parcel

:‘_’ y classified 3 gravity, 6 sprinkler, with a 52-inch

o5 kersich~cross-white
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!

87-acre parcel?

1 hole;
2 Section 36, a 138-acre parcel classified
3 2 gravity, 1 sprinkler, with a 44-inch hole;
4 Township 5 North, 2 East, contains in
5 Section 19 a 43-acre parcel classified 2 gravity,
6 1 sprinkler, with one 48-inch hole;
7 Section 19 also contains a 98-acre parcel
8 classified 3 gravity, 2 sprinkler, with 66-inch
9 hole;
10 Section 20 contains a 242-acre parcel
1 classified 2 gravity, 2 sprinkler, with one
19 28-inch hole and one 48-inch hole;
13 Sections 29 and 30 contain a l06-acre
14 parcel classified 2 gravity, 1l sprinkler --
15 excuse me, Your Honor, that last parcel goes
16 into Sections 31 and 23 as well - in Section
17 31 is an 87-acre parcel classified -~
18 THE SPECIAL MASTER:
19 MR, WHITE: 87. Your Honor, classified
20 1 gravity, 1l sprinkler, and it has one 54-inch
21 hole; 1
) In Sections 10 and 15 there is a 329-acre
23 parxcel classified 2 gravity, 1l sprinkler, with
24 two holes, one is 34 inches and the other is
95 kersich-cross—-white
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35 inches;

In Sections 22 and 23 there is a l23-acre

parcel classified 2 gravity, of which 118 acres

are classified 2 sprinkler, which has one 56-inch
hole and one 1l8-inch hole;

Sections 23 and 26, a 138-acre parcel

| classified 2 gravity, of -which 121 acres are

clasgified 2 sprinkler, it has one 24-inch hole;
Sections 27 and 28 containingha 242-acre
parcel classifled as 1 gravity, 1 sprinkler, and

the one sprinkler applies to only 210 acres,

and there is one 48-~inch hole;

- "Sections 31 and 32 contain a 225-acre
tract classified 2 gravity, 1 sprinkler;
Township 5 Noxth, 3 East, Section 7 contains
a 69-acre tract classified 3 and 3 with one
n
24-inch hole;
Section 17 contains a 100-acre parcel
classified 2 and 2 with one 36-inch hole,
It also contains a lll-acre parcel classgified
3 gravity, of which 88 acres are classified
3 sprinkler with one 48-inch hole;
And Sections 21, 20 and 28 contain a

251-acre parcel classified 3 gravity, - of which

kersich-cross=-white
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;"' 1 l 237 acres are classified 3 sprinkler withme

4+,
i 2 28~inch hole.
¢ 3
dj 3 | The parcels described in the offer of proof
g-j 4 along with those described by Mr. Kersich in his

N
c: 5 cross—examination indicate that there are 14,090
e‘t 6 acres of land classified as arable for gravity and
&

"' vi 14,177 acres of land classified as arable for

.
& 8 sprinkler, with an overlap between the two,

N
‘1 9 Your Honor, found on lands which have no logged
‘:’ 10 hole as deep as 6 inches which is the standard
&
‘l‘; 11 for --
‘:: 13 MR. WHITE: I'm sorry. 6 feet, which..
Y
‘,ff‘ 14 is the standard for barrier.

N
"; 16 That concludes the offer of proof, Your
6"' Honor.

K 16 ,
‘,‘i THE SPECIAL MASTER: All right. Thank
A W
d;' 5 18 you, Mr, White,
- 19 MR. ECHOHAWK: Your Honor?
L 20 THE SPECIAL MASTER: Yes.
e:'- 21 MR. ECHOHAWK: Once agﬂin, I canlt help
-

.. 2 but notice that yvou recorded all the information
- ”3 contained within Mr, White's offer of proof in
t 24 the same notes that you have recorded the other

| by
‘- - - kersich~cross~white
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information that's been testified about today,
and once again I remind the Court this inﬁormat:&nn
is not evidence and cannot be considered by the
Court,
THE SPECIAL MASTER: I appreciate that,
MR, WHITE; Your Honor, I probably will -~
I should state to the Court that I probably will
in my case in chief with respect to those offer
of proof matters. ask our own experts whether or
m;Jt the material stated in the offer of proof
s true, so it probably will eventually come in,
but Mr, Echohawk is right, right now it is not,
THE SPECIAL MASTER: It's in a nebulous
category. Mr, Echohawk ls technically correct
that it is not in evidence right now; but I
think we can all appreclate that Ehere‘s:a
close line ’“between the first twenty examples
in both speciles that I did permit and the balance
that I didn't., They were not excluded because of
lxrelevancy oxr immateriality, They were excluded
because of a hope that weﬁan avoid redupdancy
and repetition and bringing in all things
including this --

MR, ECHOHAWK: My polnt is they were

kersich-cross-white
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1 | excluded.
z I. | THE SPECIAL MASTER: Your point is
3 | well taken.
. 4 Mr. Rogers?
5 MR. ROGERS: Well, to underscore, 5
6 Your Honor, the purpose of Rule 103 for an
7 offer of proof is to provide the Court and the
g | record with the substdnce of what the evidence
9 | would have been had it been presented in order
10 to protect Mr., White's record on appeal, and
11 it's not really a close gquestion as to those
12 | are facts or not. They are not facts,
13 | THE SPECIAL MASTER: That is true,
14 | I want you to know that .:the reason I have
15 _ taken particular minute attention to each detail
16 is that I want to make sure that tihere is nothing
17 in there that I have not improperly excluded,
18 not because I'm taking it under advisement.
19 Okay.
20 MR, WHITE: Your Honor, could I ask
71 three quick questions?
29 THE SPECIAL MASTER: Yes, sir.
23 Q (By Mr. White) Mr. Kersich, may we see the logged
24 hole informatiqn that you did on February 6, 19819
25 kersich~-crogs-white
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Yes.

You testified -~

Yes, I think -~

If we can get it over -~

Well, it's up to counsel, of course,.
MR, WHITE: It's up to the Judge.

MR, ECHOHAWK: We will give it to him,

THE SPECIAL MASTER: I assume there 1is

no objection to that. He testified to that work

done in the field.

(By Mr. White) Did you consider any other holes
or borings other than those depicted on the maps
in vour workbook?

Yes, I had some additional information that I
got in February and other places,

What is that additional information that's not
in your workbook? |

Those are some logs of holes that were put down
at that time,.

Do you know what type of aidrill bit was used
when the HKM holes were dug?

I can't recall that,

No, I don't.

MR. WHITE: Since the maps which we

have and the maps which you referred to in Your

kersich-cross-white
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workbook are different, I would like to ask
the Court for an opportunity to make copies at
State expense of the photographs which are in
the workbook and return them to Mr. Kersich or
his counsel by late this afternoon or early
Monday morning.

THE SPECIAL MASTER: I'm not sure they
have to be returned that soon, frankly, but I
see no objection -- do I hear any objection?

MR. ECHOHAWK: No objection.

THE SPECIAL MASTER: So ordered.

MR. WHITE: Okay, Your Honor. This
would probably be a good place to break the
crosgs—-examination of My, Kersich.

THE SPECIAL MASTER: Do we all under-
stand that the next proceeding will be on the
morning of March the 9th at 9:15?I We don't
know where yet, but we hope it will be in a
little larger room from this and a little more
comfortable. We are scheduled for --

MR. WHITE: We have discovered that
the Chief Justice of the Supreme Court has no
objection to our case being held over in their

courtroom.
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THE SPECIAL MASTER: The whole week?

MR, WHITE: 1It's open the whole week
of March 9. I can give the Master the settings
that they have now.

THE SPECIAL MASTER: Why don't you
give them to Leo, Mr. Salazar, and that will
be worked out, and if necessary, we will be
pul:glishing or distributing notice, but if no
change occurs, then we can state that as of now,
that will be 9:15 at the Wyoming Supreme Court
courtroom hearing room.

MR. WHITE: I should say, Your Honor,
he's going to check with the other justices,
but no one anticipates a problem, and if I could
ask Leo to give the clerk of the Supreme Court
a list of our setting dates --

THE SPECIAL MASTER: 1Ig this Judge Rose
that's been cooperating with you?

MR. WHITE: It was made by the Attorney

General, not me, " Your Honor, those arrangements.

THE SPECIAL MASTER: Thank you very much

all of you, and I hope we can make some progress
in digesting what we have to do between now ang
the next hearing because this is amassing a

tremendous amount of evidence that has to be
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assimilated and correlated and evaluated in.
my work;

MR.' ROGERS: VYour Honor, I would like
to make one po:l:nt;, 1f X could; as guidance of
counsel during the three-week break coming up.

With respect to the depﬁsitions that have
now been agreed to between the United States
and State, the Tribes have taken the position
that the éxperts which the United States is
offering for further deposition are -- we do
not think that should occur, We do not think there
'shouid*‘t .7 % be further redeposition' of those
experts because all three of them -~ I refer to
Mx , Stetson; Mr, Keen, and who?

MS, SLEATER: Mr,. Billlstein,

MR, ROGERS: Mr, Blllstein -~ have

all been deposed at great lengths previously,
The State chose to depose them at a time when
their work is not complete; but the rules do
not require that the depositions prior to trial
or during trial have to hﬁve the very last word
and the final conclusions of the persons deposed,
So the trxlbes have objected to this procedure,

Nenetheless, the State and the United States

are qgoing forward with that deposition of those
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three gentlemen during the week of March 2, 1
believe it is. That is water under the dam.

Nonetheless, on behalf of the Tribes and
for the appropriate preparation of this case,
I: would move that the depositions of -those

three gentlemen. occur only during nine to five

normal working hours, the five days. of that week,

and that if the three are not concluded within
that time, that no further redepositions of
them be taken.

It will be up to Mr. White or those who
may depose from the State to allocate the time
within those five business days when they may
;:lepose these gentlemen, and I think they can
determine in that time the basic information
they may need to do that,

We had the situation during ;he deposition
of Dr. Mesghinna where he was deposed until
the hour of 1:00 A,M. in the morning on a
Saturday morning with the trial starting the
following Monday. I don't think that that isg

appropriate to put any witness through, even

under the circumsgtances of this case.

I think we've exerclised a great deal of

cooperation, as much as possible, with the State,
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and they with us, but I think that was
excessive, and I would ask the Court to order
that the depositions of Mr. Billstein, Mr. Keen
and Stetson be limited to the five-day work
week, nine to five, the week of March 2.

THE SPECIAL MASTER: I see nothing
improper about that --

MR, WHITE: May I speak to that?

THE SPECIAI, MASTER: You may speak to
it, but I'm going to grant it, and then you can
speak to it, and the reason I say this is
that I notice more and more in the law journals
and the comments of the Bench and the Bar, this
continuous abuse of depositions and what it's

doing to the judicial system in America. I

mentioned this before and discussed it with Judge

Kerr. Just this week, Judge Brown, Stuart Brown
of western Wyoming, is coming on to the Supreme
Court, and he had the same fhiing to say, that
the matter of depositions and redepositions is
fast making the judicial system unavailable to
a mass of human beings in our society that can't

afford a trial anymore, so I will grant it.

MR, WHITE: I would like to say

two things: Firat, the fact that the deposition
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went until, I think it was even after on€ o'clocks
I'm not sure - that's - k;i'xen the United States
wanted to have it held. They wanted to continue
it through the evening ~rather than coming back
the next day.

THE SPECIAL MASTER: It was Saturday
night before trial?

MR, WHITE: It was a Friday night.

And the second point is --

THE SPECIAL MASTER: This doesn't
detract that it went pretty late or into the
weekend, whatever,

MR, WHITE: The second point is we
have agreed with the United States to make our
witnesses avallable, and we would similarly like
an order indicating that the United States has
one week to depose them, just as you limited
the State of Wyoming to one week to depose the

United States experts. They have had a crack

at all =-
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THE SPECIAL MASTER: I see.

MR, WHITE: Sectons 4, 5.and 8, 129 acres,

classified 2 gravity, 1 sprinkler:

Section 17, 77 acres, classified 2 gravity,
6 sprinkler with one 39 inch hole;

Sections 16 and 20 and 21, 256 acres,
classified 3 gravity, 2 sprinkler with one 8 inch

and one 15 inch hole:

Sections 10, 11 and 14, 192-acre parcel,
clagssified 2 gravity, 1 sprinkler;
Section 22, 169-acre parcel, all of which

is classified 2 gravity, 152 acres which is

classified 1 sprinkler;

In Sectlons 15, 22, 23, 24 and 25, there's
a 663—~acre parcel, classified 1 gravity, 1
sprinkler, in which there’'is one 58 inch hole

and 50 inch hole, and one 57 inch hole.
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THE SPECIAL MASTER: Well, the United
States' case is on right now. When your case

is on, you'll have that available for your

protection at that time,
So I'1ll treat you both with an even hand

in that.

MR, WHITE: Thank you, . Your Honor,

MR, ROGERS: The record should also reflect
in that X don't have the total number of days
at my fingertips, that other experts who have
already testified for the United States or will

testify have been deposed twice by the State.,

The redeposition we're talking about are three

gentlemen who have not be redeposed, but the
State has already redeposed a number of the
Government's witnesses and obviously it took a
lot more than one week to do that, and the State
is offering us a list of witnesses some 15 or 20
long so that one week would be inappropriate
for that.
MR, WHITE: Most of those have been deposed,
One answer, I'd just like to make sure the
same:rules apply to the State of Wyoming that

apply to the Tribes and the Unitegd States,
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1 THE SPECIAL MASTER: Okay, we'll see you all
. 2 | on March 9th. Thank you very much.
| h 3 (Whereupon the proceedings

(were recesgssed,
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REPORTERS* CERTIFICATE
State of Wyoming )
: 85
County of Laramie )

We, Merissa Racine and Viola J. Lundberg, Regis;-
tered Profecsional Reporters and Notaries Public, here-
by certify that the facts as stated in the caption
hereof are true:; that we did at the time, date and
place, as set forth, report the proceedings had before .
the Honorable Teno Rom.'.:alio, Special Master, &n steno-
type; that the foregoing pages, numbered 1784-1881,
inclusive, constitute a true, correct and complete
transcript of our stenographic notes as reducedi to
typewritten form under our direction.

We further certify that we are not agents, attor-

neys or counsel for any of the parties hereto, nor are

we interested in the outcome thereof,

Dated this 13th day of February, 1981,

MERISSA RACINE
Registered Professional
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