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1 IN PHE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT

2 WASHAKIE COUNTY, STATE OF WYOMING

4 IN RE:

5 THE GENERAYL ADJUDICATION
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FOR THE STATE
OF WYOMING:

FOR THE UNITED STATES
OF AMERICA:

FOR THE SHOSHONE

TRIBE:

CLERK TO THE
SPECIAL MASTER:
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APPEARANCES

HALL & EVANS

2900 Energy Center One Building

717 17th Street

Denver, CO 80202

BY: MR. MICHAEL D, WHITE and
MR, JAMES MERRILIL, Special
Assgigstant Attorneys General

and

MR. SCOTT KROB

MR. JAMES CLEAR and MR. JOSEPH MEMBRINO
Attorneys at Law

Land and Natural Resources Division
Department of Justice

P.0. Box 7415 * ;)
Benjamin Franklin Station

and

MR. THOMAS ECHOHAWK *
Attorney at Law O
Land and Natural Resources Division |
Department of Justice

1961 Stout Street

Denver, CO 80294

SONOSKY, CHAMBERS & SACHSE
200 M, Street

Washington, DC 20006
BY: MR. HARRY SACHSE

MR, LEO SALAZAR
Attorney at Law

701 Rocky Mountain Plaza
Cheyenne, WY 82001
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;éj | 1 THE SPECIAL MASTER: Please come to Order,
@T‘ 2 - Mr. White.
:I: 3 MR. WHITE: Your Honor, pursuant to your
| Gi?ﬂﬂ 4 order of last evening, I've collected some,
i”ﬂ 5 ] ut not all of what I believe to be copies of
g 6 Dr. Mesghinna's program listing. I would like
;u:g i the permission of the Court to give these to
‘:ﬂ'-'ﬁ g | Tr;e Court rather than the United States, and
fﬂ 9 the. reason for that is that some of our expert's
10 | work product, their comments and their thoughts
{ 11 | about the program are listed on the exhibit,
;::: 12 SO I would hand. those to. the Court with the
3
.‘;"ﬂ 13 | request that the Court destroy them.
T;.;‘,ra 14 THE SPECIAL MASTER: How many copies?
.ﬁ:@ 15 | MR. WHITE: I think there are 12, Your
| ;j: 16 Honor, let me check them.‘
‘ .éfa 17 (Brief pause.
."“0 18 MR, WHITE: Thirteen, Your Honor,
:i’: 19 THE SPECIAL MASTER: Thirteen., And you
~ 1 20 do represent that to the best of your know-
:I,: 21 ledge these are all, you believe, that are
)¢ 29 out floating around?
27 MR, WHITE: No, I don't represent that.
24 I know there are more, but I haven't been able
26 to get ahold of them overnight.
o EE'?:IEz iy YRONTIER REPORTING SERVICE 201 Mowest %;;u}.‘;
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THE SPECIAL MASTER: ¥You will continue

to look for them? ;

MR, WHITE: 1I'll continue to look for £

them, and I should tell the Court that I i

have one in my possession which I assume H

responsibility for the purposes of the

litigation. i
THE SPECIAL MASTER: All right, ¥

MR. CLEAR: Your Honor, as you recall in

f;t"fl-i [Tl ¥ YL S
= S

that EM~2, there were two computer programs,

i

one whilch preceeded --

- T .." .--1,'..-..1-.
E ]
g L

THE SPECIAL MASTER: Well, six pages all
told, this is the two programs, isn't that ¥

1t?

MR, CLEAR: As I recall this part starts

Stetson Engineers and there was quite a bit

before that and as I understand, that's the

same computer program written in a different

language, I think Dr. Mesghinna == .
THE SPECIAL MASTER: Well, these are seven

pages of documents thatﬁbeginniné with Stetson

Engineers, 1282 AG, Wold.
THE WITNESS: Mesghinna, Woldezion .

Mesghinna,

THE SPECIAL MASTER: The next page, what

———
—
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ﬂ > MR, CLEAR: That's his first name, Your
ﬁ 3 Honor.

d”! 4 THE SPECIAL MASTER: What?

ﬂ 5 THE WITNESS: That's my first name.

‘ ::: 6 THE SPECIAL. MASTER: .Oh, that's your

;ail 7 first name, of course.

O:"ﬁ 8 MR. WHITE: Woldezion.

Tﬁ 9 THE SPECIAL MASTER: Then there was one,
;f: 10 two.and then. there are filve numbered pages,
sﬂﬁ 11 that makes up the entire printout that we're
ﬁ 12 concerned with,

™

f’ﬁ 13 MR. CLEAR: No, Your Honor., As I said,
;ﬂq 14 FM=2, which is the entire document we're

1

‘ra 15 talking about had two computer programs in it,
2 16 The part preceeding the printout saying

i,_a 17 Stetson Engineers, 1282, AG, Wold Mesghinna --
iﬂf_] 18 THE SPECIAL MASTER: You mean the page
‘:ﬂa 19 that begins, "This program sets up and prints
- gt

ﬁ 20 out the determinants of the growing season
“D 21 for various crops"?

.i"t' : 29 MR, CLEAR: Yes, ¥Your Honor. As I underxr-
"0 29 stand, this is the same program written in a
::: 24 different computer analysis,
t 95 THE SPECIAL MASTER: You. totally failed to
do | Thgumgy reweseemnsupon

el
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i?f 1 discuss any of that yesterday. '
::: ) MR. WHITE: . Your Honor -- a
.;;ﬁ 3 | | MR. CLEAR: I did.
iﬂﬂ 4  THE SPECIAL.MASTE?:. You. did not. ¥You
R l .
1ﬂﬁ 5 went right to. the middle of this ~-
gﬂa g MR, CLEAR: That's where =~
z:: ’ | THE SPECIAL MASTER: . Handed. it in and said
1 .
< g let's bedin with the two pages beginning with
A .
q = ] Stetson Engineers. There.was no =-
e
".95 10 MR. CLEAR: No, Your.Honor; no, Your ;
] | f
Q"sﬁ 11 Honor. :
rs ;
aﬂﬁ 12 MR. WHITE: Your Honor, I think the f
§Q5 13 record will reflect I asked Dr. Mesghinna L;
= -
;! E
- 14 whether those earlier programs were his and .
y .
£€a . 15 he said no. I got permission. of. the Court ;
! 16 and consent of Counsel to substitute another
&qg 17 FM-2, which did not include the work that
4
$0 18 Dr. Mesghinna was unable to.identify, and I
1
?*3 19 hereby tender to the Court. that replacement
s,
~ FM-2 which excludes e. previous information.
! 20 2 which lud th i inf ti
3
| e, 21 It starts with the Stetson Engineering program
o
1'J 22 that Dr. Mesghinna testified to.
;b 23 MR. CLEAR: - Yas, Your Honor. We excluded
# . 24 the two pages which were the printout, which
% 95 we think is proper for cross-examination, but i |
R ——— rreee—— e
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the ~-- or':al_ argument. and order covers all the
éages of that document FM-2 except those two
or three pages whichhare the printout.

THE SPECIAL MASTER: I didn't think -~
I did not intend to do. that..when I.signed.it1
becaﬁse it was not brought to . my attention

that that was. what.you wanted.. I clearly

understood you to tell me that what you wanted

- this order to apply to were.the. pages. beginning

wlth the names. Mesghinna and the five pages
thereafter,

MR. CLEAR:. No,. Your .Honor.

THE SPECIAL.MASTER:..With the cropping
season which was exactly the subject matter
of what this was all about.

MR, CLEAR: .Not. the cropping season. We
think. that is proper to stay in evidence,
that's the printout, we think that is proper
and there was cross-—-examination on that.

THE SPECIAL MASTER: 1It's not proper to

stay in their possession however,

MR. WHITE: . Your.Honor K —~-
THE SPECIAL MASTER: You wanted copies of

it because of the argument you gave. to support

your order.

- ——

—
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MR, WHITE:. I might.point out, Your

‘Honor, you are. exactly right. You'd already

given us. permission to replace the FM~2. that
was tendered. to. include. those.portions.of
FM=-2 that he. was. able. to.identify.

.''HE SPECIAL MASTER: .Mr, Clear, 1if you

- want coples.of that, WRIR FM=-=2, dealing with

. those . pages ﬁriur-to the.Stetson Engineers,

1282, Ag,. pages, .you.will have.to make

different efforts to get.them...They have no

bearing whatsoever . upon. the. matters before

- this. Court yesterday.afternocon. .They were =-

MR, CLEAR: .Your.Honor. ==

THE. SPECIAL MASTER:. They were not. referred
to by. the Witness, .. they were not discussed by
the Witness,. His testimony. dealt purely with
the translation. for me and. for. the Court. of
the matters on Page 2 dealing. with which. crops
in which months and how much. rain for each one,

MR. CLEAR:. Yes, Your Honor,. and we think
that's proper. The stuff I'm -~ the portion
beginning on. Page 2 is proper, that's the

printout, and we think that's proper and the

.order was drafted s that will remain in the

possession of the State and there can be

-

et - el i,
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cross—examinatlion, It's the. similar printout

- to what's in his report.. What we are talking

about 1is the program which.preceeds. that

printout and the. order. as. drafted covers.all

pages. of Exhibit FM-2 except. 13.59.38,.Page 2,

and the next two.following. pages. which have

.been. identified. by Dr.. Mesghinna. as. being a

. computer prinfout.

THE SPECIAL MASTER:. Can you get. those,

‘Mr. White?

MR, WHITE:..I don't. know if I can,

THE SPECIAL. MASTER:.. Can. you try? The
order states what.Mr. Clear says it states,
You shall immediately return. to. them all
computer programs and computer listings
contained in the document. captioned State's
Exhibit FM-~2,.and the Exhibit FM=2,- And
the Exhibit, FM~2, we talked about splitting
it in two, but we didn't get around to it,

MR. WHITE: Well, you gave me the

permission to do it, and I just gaﬁa you the

replacement FM~-2,
THE SPECIAL MASTER: .You gave me a portion
of FM=2 that had relevance to what I thought

was the entire document,

el ——
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MR. WHITE: Your Honor, I asked Dr.
Mesghinna about those earlier programs. He
said no, they weren't his. programs.

MR. CLEAR:. Why don't we ask him again,
Your Honor, and we can clarify it.

MR. WHITE: .1I'd like to point out this

was delivered voluntarily by the United States.

THE SPECIAL MASTER: X know that.

MR, WHITE: It was looked at by theilr

counsel before it was provided to me.. This

was sort of a big joke during the. deposition,
by Mr. Toedter. He told Mr. Billsteln he
could hardly wait.untlil he gave me. that big
printout and watch my eyes fall out of my.
cheeks. This has just gone far enough.

MR, CLEAR: I'm not accusing «=-

THE SPECIAL MASTER: Let's just keep in
mind the goal in this matter, and if the
first half of the papers of. FM=2 contaln the
unique proprietary rights. of Stetson Engineers:
that is sought. to be protected by my ruling

yesterday in this matter, and by the order,

then you'll have to comply with it too, Sandy,
as best you possibly can.

MR, WHITE: Well, Your Honor, I will try

d A e ——

Ly
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to. comply with it, but if I can add, on

Page 4539, for example, I specifically asked -~
of the transcript -~ I specifically asked
Dr. Mesghinna. whether or not those earlier

portions were his program.and he says: That's

. not mine.

MR. CLEAR:. Let's. ask him again, Your
Honor, maybe he didn't recognize =-

THE SPECIAL. MASTER: .He was under oath
when he. answered. .I'd like to think he was
telling. the truth.

MR, WHITE: If he can't recognize his own ~-

THE SPECIAL MASTER: You can ask him again

.1f you want to,

MR, CLEAR: Well, Your Honor, I've been
saying it's his program in a different
language, and 1f there's some question about

my veracity I would like to ask him that.

MR. WHITE: That's proper for redirect,

Your Honor.

THE SPECIAL MASTER: Well, if you would
be good enough to gather them up because
obviously they're not, they have no bearing
on the -~ what you were cross-examining on

vyesterday, which was the cropping pattern and

p——

L)

Ty = Ely wrm

409 WEST 23T STHELT FRONTIER HEFORTING AERVICE 201 MIOWES T BUN BING

CHEYENRGE WY BH200) \
tﬂﬂJ;ﬂJhHEHu CALPIR VY B260)

1300 27 1343




-
k

[

4584

CEET11111 1999999499399 59 390 44 )

:
)

10
11
12
13
14
15

16

17

18

19
20
21
22
23

24

25

. growing seasons and.planting.order,

. MR, WHITE:. .Let.me. explain what. they

do. have bearing. on,.Your Honor.. Mr. Toedter

.is;scheduled.to‘return”to‘testify-again

‘about a. depletion. analysis that he.diqd.

He provided. those. programs. to. me. as. part. of

a'deposition.onhthat_depletinn,analysis. And

- I think . I'm. entitled. to.at least. keep. those

-until I have a.chance. to inquire about those

programs- as. a.part.of. his depletion. analysis,

.because’ that's.what. he. provided. them to.me for.

THE. SPECIAL. MASTER: . . Well, I.will order
you. to. gather them up. and. keep. them. and have
them ready. to. turn over after you've done
your cross«examination.,. You. may. keep one copy
for. yourself as you have. the. other, 1if you

wish,

MR, WHITE: Thank you, ¥Your Honor.
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1 MR. CLEAR: Your Honor, I-again appreciate it
2 if -- I think we do have the assurances of the
3 State that the one copy that they will retain

will not be made available to their experts.

P I 1 B e B e e S W B W R VY

e e e p— o .

409 WEST 247h STRELET PRONTIER RZPORTING SE n
CHEYENKE, WY 82001 SLRVICE 201 WUOWLEST @ohre, -

| 3071 675 8280 T TIVR R

5 THE SPECIAL MASTER: Yeah, I think they
6 appreciate that.
7 MR, WHITE: Your Honor, I'm not going to
8 make any copies of the one I retain.
9 " THE SPECIAL MASTER: It is a proprietarial
10 thing and it's been ordered that way.
11 All right. Let's proceed with the cross
. r
jﬂa 12 examination.
g 13 - | MR. MERRILL: Your Honor, before we resume
i§¢a 14 ; the cross examination I wonder if I might bring
i 15 | up a couple of preliminafy matters with the
1!’3 16 Court. |
::3 17 | ‘A8 you recall during the testimony of Mr,
o3 18 Robert Toedter a couple of weeks ago corncerning
o1 19 drainage, Mr. Toedter testified in essense that
2 20 at the time of Mr. Kersich's testimony concerning
‘rﬂ 21 the future arable base Mr. Toedter lacked certain
&4 29 facts and data upon which to reach conclusions
“rﬂ 23 concerning drainage, and at that time the State
:E: Y of Wyoming made a motion to strike Mr. Xersich's
‘;‘ . direct testimonﬁ. You denied that motion at the
.;a
w
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time but invited briefs on the polnt which, as you
are awvare,we filed last Friday of last week and
served on counsel for the United States and the
Tribes, and I would ask the Court at this time

if the Court would entertain oral argument con-
cerning the motion or what procedurally we should
do about that pending motion?

THE SPECIAL MASTER: I would not want to
entertain oral argument on the motion until the
time has run. And I think, secondly, we have a
limitation of eross examination time, and it
would not only deny that from Mr., White, so can
it keep and be argued Monday? -

MR. MERRILL: It certainly could.

THE SPECIAL MASTER: All right. Why don't

-we get it first thing Monday.

We are virtually under a five day rule rather
than a ten day rule for the rest of the trial
really, Is that right?

MR. SALAZAR: Yes, sir,.

THE SPECIAL MASTER: All right. The second
thing, Mr. Merrill.

MR. MERRILL: The second is a motion that I
would like to make now, and that is a motion in

general form which we: will make more specifically

- ™
Jurra—
-
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later in these proceedings. The State of Wyoming
moves for the Special Master in Auqust of this
year to visit certain portions of the Wind

River Indian Reservation in person to examine the
historic and future areas that are claimed by the
United States to be arable as well as to examine
the drainage conditions of some of the livestock
gfazing areas and some --

THE SPECIAL MASTER: I knew I was going to be
denied an Augqust vacation, but go ahead.

MR. MERRILL: Your Honor, what I'm simply
proposing is a one or .two day visit by helicopter
of you and Mr. Salazar to view some of the areas
which are in issue in this litagation. We will
be more specific as to dates and times and specific
areas to be visited in order to allow the United
States and the Tribe to respond,

THE SPECIAL MASTER: I would welcome that
trip and let's figure the exact dates of August
and let's make sure that we have present one or
two counsel - for the Tribes, one or two United
States attorneys and one or two or three Wyoming
attorneys.,

MR. ECHOHAWK: Your Honor, if possible, I'm

not sure how we can -- perhaps it would be more

1717111113999 99 2792292999999 9 9 B 9 )

—k crr rm R oma

40U WEST 24TH STREET YAONTIER REPORTING SERVICE 200 MOWEST By

CHEYERSNE VY B2GON CASIEH

13071635 B8O Vet Biel]

30D 222 vagy




:

4588

49973999995 )

10
11
12
13
14
15
16
17
18
19
20

21

22
23

24

25

bl

appropriate after'Wyoming has put on their
case after their évidence if you could see the
lands so we can see ﬁhat's in issue and what =--

THE SPECIAL MASTER: I think Wyoming will
have their case completed by the énd of July.

MR. WHITE: That will be in the dead of
winter.

THE SPECIAL MASTER: No, you didn't hear me,

MR. WHITE: I understand, Your Honor.

MR. SACHSE: Your Honor, on behalf of the
Tribes we would of course welcome your viewing
the reservation. I wgould like to see that not

done in August though. I think.Your Honor- ruled

last week that we would have a dead perlod in
this trial from the last week of July --

THE SPECIAL MAéTER: Mr. Merrill --

MR. SACHSE: -- until September, from the
lasﬁaweek of July. That can be done, you know,
in September,

THE SPECIAL MASTER: I know one man here is
pretty concerned who is a family man, he has
concern for family and that's you (directed to
Mr. Merrill). This has been hard work on the
part of all of us and it has been a strain on

all of us and we were hoping that, you know,
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August would be1one‘month away from all of this.
Just =-- I think your predecessor in the Attorney
General's office has done it the last two or three
yeérs anyway, and I would like to scratch August
and take care of the family. My kids will be
getting back in school. We will have finished up
probably four weeks in July or three weeks of
hard trial and I would like to do what you sug-
gested and I -~ in fact I should do what you're
suggesting and I will, but maybe we can do it on
Labor Day weekend of September.

MR. MERRILL: Your Honor, my only concern
is Ii think it would be very helpful for the
Court to do it while irrigation season is still
operating up in that neck of the woods, and.
therefore I would suggest if we don't do it in
August we do it as early in September as prac-
ticable.

THE SPECIAL MASTER: We have seen diversion
canal a couple of times during the irrigating
season, we would be happy to see it again. If
we are not going to meet Frontier Week of July,
and I believe we -~

MR. WHITE: Let's hope we don't. It was

such a mess last year,
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THE SPECIAL MASTER: It may be the time. to
slip up there, would be Frontier Week of July and ~--

MR. MERRILL: That would be a great’ idea.

THE SPECIAL MASTER: What are we talking
about, three days at the most?

MR. MERRILL: At the very most, Your Honor.
We would propose yvou visit by helicopter so the
time factor --

THE SPECIAL MASTER: For the time, why don't
vou look at Frontier W;ek of the July period and
pick the three day period that you and Mr, Echo-
hawk could agree upon.

MR. MERRILL: All right.

THE SPECIAL MASTER: Let's check with Tribal
officials and make sure everything lis -- that we
might be welcome to stop there, We can stop by
wherever - you want to maybe and whatever you two
want to show me,

This will be a non-on-the~record type of: -
visit. This is a visit to view and view only.

We are not taking testimony nor produce nor intro-
duce facts or anything of that kind,

MR. MERRILL: Thank you, Your Honor.

THE SPECIAL MASTER: All right, Mr. White.

MR. WHITE: Excuse me, Your Honor, I'd better
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1 get set here with some water.

2 CROSS EXAMINATION (RESUMED)

3 | BY MR. WHITE:

4 1 Q Dr.‘Hesghinna, I believe you indicated that an

S | analysis of climate was really the first step in
6 your work, - is that correct?

7| A Yes, sir.

8 | Q And your climatic investigation culminated in the
9 development of your climatic zones?

10 | A Yes, sir.

11 Q Isn't it true that the aerial extent of those

12 climatic zones as well as the climatic data that
13 | is associated with each one of those zones consti-
14 " tutes the keystone of your entire effort?

1
15 | A What the climatic zone map shows is areas of simi-
16 | lar crop evapotranspiration, and that's it.
17 Q So if your climatic zones change, the rest of
18 your work would not change?

19 A Of course there will be slight changes as I have
20 indicated in my testimony.

21 Q So a change in the climatic zones would effect the
29 rest of your opinion, is that correct?

27 | A You know, as I have said it again and again in my
24 testimony all the things are interrelated so one

25 effects the other.

e mesqghinna - cross - white
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St K
‘l} 1 Q One of the elements of climatic data which you -;;
‘;Lsﬂ 2 were concerned with was solar radiation, was it :

: J"ﬁ 3 not?

g

o, Li 4 | A Yes.

' e
P 51 0 And isn't it true that the solar radiation analy-
a3 b sis which you did was based on data from the
@“’3 7 | Lander airport?

i;” 8 A That's true.

@3
m 9 | Q And isn't it true that beginning in the early ‘70s
o3 10 the Lander airport no longer kept records of solar !
o3 11 radiation?
- ‘

12 A I never received -~ to start with I have never

¢

¢ 13 recelved any solar radiation data from the Lander

- 1

g9 14 airport.

Cﬁﬁi 15 | Q I didn't understand what you said. i

* 16 THE SPECIAL MASTER: He said he had never ’:

o9 | .

P 17 recelived any radiation data from that. airport
|

3 18 station.

‘ 19 THE WITNESS: Never any solar radiation

9 20 data from the Lander airport. I received per

w- 21 cent sunshine data, that is the ratio of the actual

G; 29 to possible sunshine.

e;ﬁ 23 0 (By Mr. White) Dr, Mesghinna, I hand you what has

;@ 24 been marked as Plaintiff's Exhibit FM-5 and ask

S 925 you if you can identify that? ;
N Y | | mesghinna - cross - white o
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Well, on the top of it is written Meteorological
Data for the Curreﬁt Year and on the middle part
of the paper is written normals, means and ex-
tremes,

Isn't- that. the:meteorological data for 1971 for
Hunt: Field at Lander?

Yeah, it's on the right-hand side; it says 1971.
And which of this data, the meteorological data or

climatic data did you use with respect to solar

‘radiation?

Well, I haven't used this one.

You didn't use this?

I have never seeﬁ this paper bhefore.

You Haven't?

I haven't.

What was the source of your data then?

I've indicated it in my depogition I have received
the data of actual to possible days of possible
sunshine from HKM which they received it from
Lander ailrport,

So you did not use the actual alirporxrt records, the
meteorological records, you ''relied on HKM to give
you that‘information?

They received it from Lander themselves.

mesghinna-cross~white
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1 Q. Do vyou know the form in which they received it, was

2 it in the form of FM-5?
3 A No, it was not, it was in the form of -- Let me try

4 to find it. I might have it with me.

5 (Brief pause.

6 | A It was in the form of on the top of it were the

7 months of the year: January, February, March,
8 April, May, June, July, August, September, October,
9 l November, December, and with the years going --

10 | @ May I see it, please?

11 | a It was not exactly this one that I received. This

12 | ig the second one that I received, I guess. The

13 original one that I received is not with me, I %‘
14 couldn't find it. !
15 Q Dr. Mesghinna, you have worked with records similar

16 | to FM-5 before, haven't you? t

17 A Yes. 2
18 Q And you are acquainted with this type of record,

19 aren't you?

20 A Yes, I am.

21 Q Do you know where this type of record FM-S5 might

29 be found?
23 THE SPECIAL MASTER: I wonder if that question .
24 is appropriate. He said he's never seen this %
25 document before,. %
e |__mesghinna-cross-white )
ADY WEST 241K STRLEY YRONTIER REFORTING SERVICE —-

CHEYEMNE WY #2001 ?f:_l‘fg'ii.iil;;"ati:._'f Bt
101 6§34 8240 -l Y ':H': :‘!:.l.i. '
= . LI

L Ll I T T T 99 49 9999 Y Y Y ) &




4595

1 MR. WHITE: I was asking him about this.

2 ; general type of report, Your Honor.

3 MR. CLEAR: I think that's an ambiguous

4 question, Your Honor.1

5 THE SPECIAIL MASTER: Well, --

6 MR. WHITE: I think the witness can answer,

7 Your Honor, he is a competent engineer --

8 ‘ A It must be from NOAA,

9 | Q ~ (By Mr. White) All right. Do you know how the
10 l percentage of possible sunshine which HKM provided
11 to you and which you kindly furnished me was
12 | derived?

13 I A Well, this is the measure that they have -- that

14 it has been measured in Lander airport and they

15 | have received it from there, I believe,

16 | 9 Who measured it at the Lander airport, if you

17 know?

18 A I don't know,

19 | 9 Do you know what agency measured it at the Lander
20 | airport?

21 A That's not of much interest to me. What I need is

the data itself,

22

23 Q What you're interested in -~ I'm sorry I didn't
24 hear the last,

9e mesghinna-cross-white
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A I'm interested in the data itself.

mesghinna-cross-white
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e
Jj.@ 1 Q (By Mr. White) Did you rely on this data,
.{-‘Eﬂ 2 percentage of possible sunshine in developing.
é: 3 your analysis?
‘"'-'3 4 A Sure I relied. However, there might be a slight
x
‘:3 5 difference 6r not between this one and the one
5‘2 6 that I have used, which I received originally.
?@ T THE SPECIAL. MASTER: When you say
‘,23 8 "Difference between this.one", you mean
z 9 difference between FM-5 and the one you used
;aa 10 or the difference between the long .one which
fﬂ g li Mr., White had that you gave him just now?
i’@ 12 THE WITNESS: Yes. The difference between
::,: | 13 this one and the one I used in my analysis.
;;fﬁ 14 I recelved this one recently.
6"_"5 15 Q (By Mr. White) Dr. Mesghinna, I hand you. jhe
W 16 document which you gave nre, the percentage of
z 17 possible sunshine, Lander Municipal Airport,
o 18 which has now been marked. Plaintiff's Exhibit
& 19 FM-5-A, and with leave of the Court and Counsel,
::: 20 I will make a copy of that, put a regular
‘;ﬂg 21 sticker on it and return. the original to Dr,
G:"d 29 Mesghinna so his original isn't fouled up.
e

23 THE SPECIAL MASTER: Counsel agree?
:: 24 MR, CLEAR: Yes, Your Honor,
d}»“ 28 mesghinna~cross~white
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1 THE SPECIAL MASTER: . All right, that's
2 -.fiHEI
3 Q (By Mr. White) .Is it true .then with -=~ that

with some minor. variations, . the values which

5 you used which.were provided.to you. by HKM

6 | are displayed. on FM=5~A7

7 . THE SPECIAL. MASTER:. .I. wonder about the

8 .. admissability. of. this.document.. It's.like

9 . .the one he used, he. said.

, X : SR O
Y A WS AL A WOA TR A RER 3 B R TR TR R T AR | iy
\ i \”‘
-

érqg 10 | . MR, WHITE:. .Well. == ;
i?ﬂﬁ T _THE. SPECIAL. MASTER:. I.wonder.if it has |
ifﬁﬂ 12 any value, {
::: 13 . MR, WHITE: .My problem is I don't want to
é?ds 14 get into a screaming match.upon the facts and %
1}'@ 15 .data which. he relied upon and if he. éaYS this J,
ﬁ 16 is close enough,. then I.wdsn.'t.going to ask l

| ' . for the production.of actual. data. ,E
o 17 ;
@3 18 THE SPECIAL. MASTER: 1Is that document
o3 19 close enough to.what you relied upon?
z 20 THE WITNESS:. It must be.close enough,
po 21 but I don't exactly remember tﬁe dates. One
‘T-Q 29 thing I remember is that it doesn't. go to
:z:: 23 1979.
Q:A 24 ", (By Mr, White) So you used 197‘9. values? i
.&AB 25 mesghinna~cross—-white
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A I didn't use 1979.

Q You did not use?

A I did not use 1979, I think I have used up
to 1975, I am not sure.

Q Let me make sure I understand, that you 4o not
know who collected the basic dafa which is

analyzed on the tabulation which now is marked

as Plaintiff's Exhibit FM~5-A7

A It must be -~ it must have been.collected. by
some kind of agency that collects meteorlogical
data. It says. Lander. Municipal Alrport.

Q Isn't : that Hunt Fleld?

.Must be, I don't know.
MR, WHITE: Your Honor, at this time we
would offer FM~5~A for the purpose of showing

the type 0of information or facts and data of

relied upon by Dr. Mesghinna,

THE SPECIAL MASTER:. I thought you were
going to make a copy and then offer it after
the break?

MR, WHITE: I will, Your ﬁonor, when we
have a break I will make these copies,

MR, CLEAR: As I understand it though,

this is not in fact the final percentage of

mesghinna~cross—-white
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sunshine sheets, this. is just a sample?

THE. WITNESS:. This. is just a. sample.

MR. CLEAR: Or initial copy?

THE WITNESS: Yeah, I.recéived this one,
I believe very recently.. .The one I used for
.my analysis is not with me.

THE .SPECIAL. MASTER:. .If the purpose.of

the cross-examination is to.put into.doubt

the accuracy. of the.--.or wvalldity of his
findings. thereon, ought.not we have the.actual
document .he. relied. upon?

MR, WHITE:. .You're.right, you're absolutely
right,. I was. trying to. avoid. the.necessity
for getting. that. document, but. based. on Dr,
Mesghinna's indication. as to. sample, I. think
I'm.going. to have to ask. for the production of

the .original document. then,

THE WITNESS: I have glven you my

percentage .of gsunshine.data before this time
in my deposition.
MR,. WHITE: Excuse me forljust a minute
and let me check,
(Brief pause,
MR, WHITE: Your Honor, Dr, Mesghinna is

mesghinna-cross—~white
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right. We have that, we don't have it in.
the Courtroom.. I. will withdraw my offer of
5-A for the moment until we. can see if ==
if we have the. original document. .We may
not have. the original.document, we may just
have some printout of.that. data.

Let me ask a few.more guestions. about

the original document.
Q . (BY Mr..White), Is it true,. Dr.. Mesghinna,
that with respect to -~
THE SPECIAL MASTER: . I . should.get you a
stand for that and I think I know how to do
it with Judge . Brimmer's, but it will probably

cause you some troubles.

(Off=the~record discussion.

Q (By Mr, White) ;. Let's go back on the record.
Dr. Mesghinna, with respect to the actual
dataf which you did uwse for percentage of
possible sunshine, is. it true that first. it
was provided to you by.HKM?

A Yes, 1t was provided to.me by HKM,

Q Is it also true that. you .do .not know . the person

or agency who collected the basic data?

THE SPECIAL MASTER: I thouqht he answered

mesghinna~cross—white
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(j’t’ 1 that and he said that it 1s true,
"“"1 2 ‘MR, WHITE: I was asking him about the
”‘ .
i original data now rather than 5-A,
V3 3
0‘?"3 4 THE WITNESS: Let nie say this. I have
o |
.‘ : 5 ‘used such.kind of data before this time, not
@
_ only on this.but in other places. It is
@2 °
ﬁ"“’@ | i common to.collect. data.at. airports. .One thing
0‘3"‘3 g that I would.like. to cite is.for.example,
e |
) 9 Salt Lake City Alrport, they collect such
L i |
&9 10 - .data and we have used. for our analysis,. We \
- ]
e[ 3 11 don't have to question.that because those If
&9 I .i
i 12 datas . are .accurate and they have to. be. taken - *
A
G"j“a 13 very.carefully because. they mean a.lot to many
| | _,
g,;;g 14 . things.. S0, it's no .reason for me.to question 1
j 15 | - such a data. :
! i
l 16 In fact, the very fact. that I found such g
:
17 a data was a very lucky.on our side because |
' 18 it's extremely hard to. find solar radiation ’
ot 70 | @  With respect to the data which.you used, however, ‘
‘_..q 21 isn't it true that you 4o not fmow elther the
!
wt 29 person or the agency which collected the
M 23 basic data? '1
s ;
‘ﬁ 24 A I can't really recall at this time. |
I |
'-'ﬁq 25 mesghinna~cross~white
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1| Q Do you know whether or not the basic data
2 was expressed. in percentage or whether certaln
3 mathematical. differences were. made. or. operations
4 . were made. to. come up .with.the percentages?
5 THE SPECIAL. MASTER:. .He. has testifled that
6 . .that is.not a concern.of his. He.accepted the
7 research.figures from the. airport. pecple.and
8 . other. predecessors. and. s accurate.governmental
9 statistics. and. scientific computed data. frxom
10 the station and. he.stated. that. !
11 ‘MR, WHITE: I think what he stated is é
12 that he.got this information.from HKM, %'
13 THE WITNESS:. . Let me answer. it, sir. g
14 THE SPECIAL.MASTER: . He's.talking about ;
15 .the airport, gathering facilities at the é
16 alrport, %E
17 THE WITNESS: Let me answer this: it's ﬁ
18 an easy question. The percentage sunshine |
19 data, as it says, percentage sunshine. is the y
20 ratio of actual sunshine to possible sunshine, |
21 meaning bright sunshine, bright sunshine. So
29 it should be easier if percentage, 1if it is
23 a full number it is percentage,. if 1t has a %
24 dot in front of the number then it is just a i
25 mesghinna-cross-white
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iétid}'a fréctiéﬁ. So it's either in fraction
or it'’s either in percentage.. So if you see

a full number . like 67, 76 and so on, 80 that

.18 in percentage,

. (By Mr. White). I understand that these values

.are. in percentage on. Exhibit 5-A, but what

I'm. asking you. 18 whether. or not HKM.performed

. the percentage. calculations.or. whether . someone

else performed. the percentage calculations?

THE SPECIAL MASTER: .If you.know.

THE WIENESS: I don't know who calculated

.the percentage, but I don't think. there 1is

any sophisticated calculation here, it's a
straight forward matter., It's just a atio.
(By Mr, White) §So you got the information
from HKM?

THE SPECIAL MASTER: He answered that
twice, he's answered that twice, Mr. White,
He said "Yes" both times. He needn't answer
it a;third time unless you're dying to.

(By Mr, White) Dr, Mesghinna,'why did you
not use the meterological data provided
by NOAA rather than only the information which

HKM provided you in the form similar to

mesghinna~cross—-white
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ﬁ 1 FM=5-A?
“:",:: 2 A Well, my understanding was.this data is
“fj,g@ 3 | summarized yearly and monthly basis and
G‘i”@ 4 .why would I go. through years . of .looking into
W 5 I data 1f I have a. summarized . data,
w 6 Q Did you perform. any.check. to see whether.or
#f‘:a’ 7 ! not the values represented.on FM~=5-A or the
E&;’ q original which you recelved, accurately
e(';? 9 represented the .valueshshriwn. in the climatic
g 10 data or . the meterologlcal data. by NOAA
CA? 11 | such as FM=5?
eﬁ? 12 A I said that I haven't seen that paper, FM=5
:;‘? 13 before this time.
e,_tq 14 | - Q Did you perform. any check to determine. the
Cua 15 . accuracy. of these numbers?
:: 16 A . Well, I have never measured any percentage of
ef‘! 17 possible sunshine,
el 18 Q In addition to. not making any measurements,
L 19 - did you check any records to evaluate the
':: 20 accuracy of the information you received from
ot 21 HKM?
U"i‘ 22 A What I am saying is I have used those datas
eﬂ 23 and I relied on those datas. '-
i 24 Q On FM-5, Dr. Mesghinna, isn't it true that the 1
4’! 28 mesghinna-cross-white |
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A

Q

i

last column, farthest column to the right

is the NOAA data for. solar radiation?

MR, CLEﬁR: Objection, Your Honor, he
says he has .not .seen FM-5 before.

THE SPECIAL MASTER: . .Well, he. can answer

what's on his. last column. .Of course he

hasn't seen.it or used it. and is irrelevant,

but we'll let it be answered. And I don't

know what else I can do, I don't want to

‘keep overruling Mr. White's questions.,. GO

ahead and answer it .i1if you can.
THE WITNESS: Yes,.average solar

radiation. 18 shown on the last column. in

. L&nder .

(By Mr., White)  1Isn't. it. true, Dr. Mesghinna,

.that you are.familiar. with the-type of foymat

and the type of information contained in the

NOAA, records such as FM=5? . You may not have

sean FM-5, but you'’re familiar with that type

and source of information, aren't you?

Well, there are many. types,.it's very hard

to remember which o0f which, you know,

I hand you what's been marked for identification

as FM=6, which is the same information

mesghinna~cross~white
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)| | but for the following vear, 1972 in Lander,
9 | and ask you if it isn't true that solar
3 ! radiation was .not recorded. in. 19727

4 l A Yes, it is not recorded in.1972.

5 Q And isn't it true that the last footnote at

6 . the bottom of the page in the right-hand

7 ‘cnlumn shéwn by a.double star or asterisk

8 | says:. That the National Weather Service

9 . considers the .accuracy of solar radiation data
10 | questionable,.therefcre‘pﬁblication is

17 | suspended pending determination.os. corrected
12 . .values?

13 A Yes, I see that,

14 Q Were you familiar. with-the conclusion. by the
15‘* Weather Service that solar radiation values
16 . are suspect or questionable?
17 MR. CLEAR: Your Honor, again he testified
18 he .did not use thils solar radiation data. 1If
19 he didn't use NOAA's solar radiation data and
20 NOAH says our radiation data is questionable,
21 what's that have to do with anything?
22 THE SPECIAL MASTER: Objéction's overruled.
23 : Are you familiar with the fact that they quit
24 using those compilations in '72, yea or no?
26 mesghinna-cross-white
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THE WITNESS: . No.

THE SPECIAL MASTER: All right., Next
question.
Q (By Mr, White) Upon what did you base your
. conclusion that you could develop solar

radiation value .which was == or. values which

l was accurate. --~ Oor were accurate, excuse me?

A Okay. Let me tell you.one thing about solar
radiation. I don!t think.there.:is anyone in
the world who has compleﬁé accurate solar
radliation data, not even in research I can make

this statement,

So the researchers, scientlsts are not
certain up to this point, and even if you
measure it, the measuring instruments have

shown some tendencies of not measuring good

or well all the time. .So0 .the only source

avallable up to now, if you have a solar =-

solar radilatlon measured at the site, try to

use . it,

If it is long-range, say.ﬁany, many vears,
but that kind of data, we don't have it in
the: Reservation, So what method we have, how
do we calculate our evapotranspiration because

mesghinna-~cross~white
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d; 1 this solar radiation is needed, it's an input
f@di 2 | in the computation of evapotranspiration., So
‘J}-@ 3 wvhat we did is. we used all. the avallable
4 _
C: 4 - equations for determining.solar radiation so
A ~ ~
4‘_ ; 5 ..that we'll be sure.that we.are .doing.it to
}_@ 6 . .the .most exact we. can.
:‘:m-a 7 . We.did not use only.one. equation. . We
!
","% 8 | would have used.one. equation, but we want to :
i ‘ !
‘f@ 9 be- certain. enough.that we are.not missing. the }
"_@ii 10 solar radiation, so I used four different )
3‘{;-3 11 | equatlions anci I. determined the average of the z’
‘f’a 12 four.different equations.from. four dlifferent . i
» -
o 13 researchers.. So. that's how I came to.the g
.:f'"‘i 14 | determination of solar radiation. E j
ot ;
& i 15 - -
& |
pe 16 ‘ i :
&9 »
" ;
9 18 ¥
ff:'"* ) :
-2 19 Kk % % %
e’i—-ﬂ ‘{
‘.:;,4 20 .
.*';‘i" 21
o 22 |
® ! 23 ‘
.‘%, 24 |
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Q (By Mr, White) 1Isn't it true, Dr. Mesghinna --

fHE SPECIAL MASTER: Mr. White, I've got to
let you know that I think you have made a thorough
and complete probe of the solar radiation differences
between his testimony and that which you seek to
prove regarding the fact that it was held by NOAA
to be a subject matter that is inaccurate and,
therefore, they questioned it and suspended publi-
cation pending determination' of more corrected values.
To continue your probe, in my opinion, any more you
are jeopardizing your time for the remaining subject
matter areas you have for cross-—-examination,

MR. WHITE: I have two more questions.

THE SPECIAL MASTER: You be the judge, however,

of that.

MR, WHITE: I have two more questions, Your
Honor,
0 (By Mr, White) Isn't it true, Dr. Mesghinna, that
there are methods for determining evapotranspiration

which do not require the use of solar radiation?

A, Yes, there are.
Q. Isn't it true that you applied the values for solar

radiation which you developed based on the HKM data

from Lander to all the climatic zones, not just the

mesghinna - cross -~ white
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1‘Tﬂ‘ 1 Lander climatic zone?

. 2 l A, Yeah, Because -~ I can answer that because solar
H&fdﬂ 3 radiation, as I have indicated it before, it's hard
u‘%ﬂ’ 4 | to get it in any other place, so we have sort of
ﬁ 5 averaged solar radiation for all of the climatic
gédg 6 stations,

T;%aﬂ 7 .0 Your calculations of solar radiation were based on
Jféﬂﬂ 8 percentage of available sunshine or days of sunshine,

i1is that correct?

s

10 A Yes.
11 Q And isn't it true then thatvyourrassumption is that

12 the same percentage applies throughout the Reserva-

13 tion?

14 A. Yes,

15 0. Dr, Mesghinna --

16 MR. WHITE: Your Honor, could I shut that door? 1
17 I'm having trouble hearing mostly because of traffic i
18 in the hallway.

19 THE SPECIAL MASTER: All right.

20 0. (By Mr, White) Dr. Mesghinna, in developing your

21 units which are described in your report as well as

29 in Exhibits C-249 through 255, you must have spent

23 substantial time in the field, isn't thgt correct?

24 A. Well, first of all, the fieldwork is to be done by

25 mesghinna - cross ~ white |
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HKM. They have done what you call the soil classifi-
cation, you know, all the things that we have dis-
cussed before me here. What we did is, based on:
their data, we designed our system, but we have also
been there and we have checked, as I have indicated
in my direct testimony.

Okay, roughly how many days did you spend in the
South Crowheart area?

Well, I can't really remember how many days I spent
in therxSouth Crowheart area.

Do you recall how many days you spent in the Arapahoe
area or unit?

Well, let's say after we put our systems there to see
whether we are in the right location for, yvou know --
to see with the map and the grounds there, let's say
I spent a day in South <~ in Arapahoe or three quarters
of a day. I wouldn't exactly remember,.

Isn't it true that your field in some instances con-
tained people's houses?

Well, if it is classified as irrigable land, we might
have missed it. You know, it is easy to miss a small
spot if it is not exactly shown on the maps or -- it
is a possibility, there is no question about it,.

When you did encounter someone's house in one of vyour

mesghinna - cross -~ white
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1 preliminary field layouts, did you attempt to exclude
2 | it?
3 l A If we see a house?

4 | 0  Uh-huh,
5 A, Yeah, we try to eliminate -- I mean, try to exclude
6 it,

7 .Q And what about cemetaries, did you try to exclude

8 I those?

9 | A Well, I don't recall cemetaries in an area =--

10 | Qo Isn't it true that on your Plate 7 for the Big Horn

11 | Flats Unit, which was marked as U.S. Exhibit C-252,
12.| which is also before you here as Plaintiff's Exhibit
13 FM-1252-A, that there is a cemetary right on the

14 | boundary between Fields 9 and 10, the Bawling Bull
15 | Cemetary -~ or mavybe Wallowing Bull, I can't read it
16 very clearly.

17 ; Do you want to look on your quad sheet?

18 A. No, this is the only one that I have.

19 Yes, as I can see it from Plate No. 7, there

20 is a small area that contains cemetary,

21 Q. In the costs which you developed for your project,

99 did you include any costs for removing houses or
23 ceMetaries or gravel pits or dumps or things like
24 that that might be located in vour fields?
25 | wmesghinna - cross - white
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To start with, these areas are newly classified
1and§, they are future lands, And we have assumed
5 percent for farmsteads, cemetaries, roads and
other’thihgs, and that's what it is. So we have,
in a sense, we have excluded S5 percent. If you
gsee in our claim for water —-- in our claim of
water our‘acreages are reduced by 5 percent, and
that includes all these things.

Those are the acre~-foot wvalues at the bottom of

Page 42 in your report?

Yes,

They have been reduced by 5 percent?

The acreages have been reduced. For example, if
we see North Crowheart, we have, I believe, 38,773
acres net acreage. We have designed for 40,814
acres, so we have reduced it by 5 percent to take
care of all of these problems,

What happens when you have a water tank or a house

or a cemetary or a dump or a gravel pit right in the

middle of one of your fields, doesn't that affect

the operation of that field as well as the cosgts

asgsoclated with it?

I think I know which area you're talking about. In

Arapahoe there is a dump area and we think that thing

mesghinna - cross - white
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1 can be cleaned quite easily and the sprinklers or
Z the side rolls or hand-move sprinklers can make it
3 quite easily through those areas.

41 q How would you deal with the house and farmstead if

OV @ G B0y W Tt Wind S a‘\- O YO YO, R \ O
i - e s W s vy r-l-m I e e t':---- f'h“_-' [~ ?‘M F PR :ii—.i ﬂ'-u—w‘ s i .t ‘
' . . K i 5 + . 1
i I & I- . ,
|
L
r

S vou know it exists that's located on Field 2-10
6 South Crowheart? i
[ ! A, If we know it exactly -- if 1t exists there, pro-
8 bably there we would have bypassed it, but we are
9 making allowances for it., We are decreasing our
10 acreages by 5 percent; that is a big, blg, what you
11 call, area. I mean, if‘you have in North Crowheart
12 alone, if we have 40,814 acres and if we go down to
TLﬁD 13 2 38,773 acres, we are excluding over, how many, 1,000,
fi%ﬂl 14 over 1,000 acres just for this matter., So it's
5??*' 15 really taken care already. But all our costs are
af?ﬂ. 16 based on the gross irrigable lands, not on the net
ﬁ 17 irrigable lands, Our claim of water is on reduced ‘
e 18 acreages., |
&F‘. 19 Q Have you made investigation to determine.whether or
f‘. 20 not the 5 percent value is sufficient?
:j-; 21 A, Yes, we have made a great deal of research on this,
QF;JD 22 Q What have you done within your project areas or
erA. 23 within your units to determine that 5 percent is
jﬁ 24 sufficlient?
.,;2/’ 25 mesghinna - cross - white
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] A. Well, from our experience, from the company's ex-
2 perience, the reduction goes from about 2 -~ even
3 we have seen 2 percent reduction, from about 2 to
4 | 5, or even 6 percent. One thing we have to say is in
5 | here we have been, in fact, very conservative. The
6 reason why I am saying this is -~ the reason why I'm
7 gsaying this is these areas are undeveloped as such,
8 and one can pre-~plan to put the housing and farm-
9 steads outside of the irrigable areas and reduce to
10 even 2 percent or 3 percent., So we are on the safe
11 | gside. We have taken some studies also, In the Mid-
12 vale Irrigation District, we have taken some areas
13 and which have, you know, farmsteads and roads and
14 so on, We came up with about 4 percent, that is
15 our estimation. But one thing that we have to say
16 there is they are not sprinkler irrigation like us
17 - gprinklers - most of the things are hidden.
18 THE SPECIAL MASTER: By what?
19 - THE WITNESS: You don't have canals, you know,
ng ! which : bisect areas that reduce the acreages and so
21 on, like gravity irrigation, So really on thisg 5
29 L percent we are highly on the conservative side and
23 i it takes care of all the problems that you mentioned
24 l before like cemetaries and so on,

25 mesghinna - cross - white
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1 Q. {(By Mr. White) Well, you have indicated that this

2 land was considered to be undeveloped, is that cor-
3 rect?

4 A Yeah, these future lands are areas that are newly

5 classified lands.

6 0 Well, isn't it true that yvour units are liberally
7 sprinkled with individual allotments?
8 A, Could you say that questlon again? I'm not sure -~

9 Q Well, do you know what an individual allotment is?

10 An allotment to an individual Indian?
11 A To -- Yeah, you mean there are areas that are irri-
12 gated within two allotments -~-

13 Q No, I'm not talking about irrigation for the moment,

, E 14 I'm just talking about the status of the land being
#‘%ﬁ 15 contained in the allotments --
@‘iﬂ 16 MR, SACHSE: Your Honor, I object to this line
:’: 17 of questioning on the same grounds and objection as
‘yﬁ?i 18 I made yesterday. Dr. Mesghinna is not an expert on
, &f“ 19 land tenure in Indian reservations.
6ff. 20 THE SPECIAL MASTER: 1I'll sustain the objection,
z::: 21 but I think Mr, White can frame his question by
* %P;‘ 99 | merely asking within the units are there areas where
iﬁ?‘ 23 there's presently some people living and some irriga-
«ﬁj. 24 tion will be taking place, some pasturage --
:%:: 25 mesghinna ~ cross - white
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MR. SACHSE: That's a quite different question.

TﬁE SPECIAL MASTER: I know it is,

MR. SACHSE: When he says different things
happening just means who owns it.

MR, WHITE: Well, let me -=-

THE SPECIAL MASTER: Did vou hear my framing

of the question? I'll let you repeat it.
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Q (By Mr, White):: Of your knowledge, are there =-

aren't . there, . in fact, areas where people

are living where people.are. conducting

. businesses, where there . are. cemeteries, where

there are dumps, where there. are gravel pits

and other types.of cultural, manmade cultural

i featurES'ﬁithin your unlts?

A  Well, these units, the areas that we have put
our system are classifiedkas.1rrigable.1anda ——
arable lands, sorxry, ©okay.. .And we base our

work from there. .And if anything comes, 1f.

‘ there are houses as you saild, or thﬁfe-are

r dumps and. the dumps that I have mentioned it
before, that I have seen there and checked it,
we have made allowances for this and I just
can't see what the .point we are in this,

Q SO once again you relied on the information..
gliven to0 you by HKM, isn't. that correct?

A I have relied on i1t and I have also seen it
myself as much as I.can, you know, but it
doesn't mean that I have seen it as what HKM

has seen it, you know,

I think yvou can understand what kind of
works, what kind of assignments we have.
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Q I understand that, I want. to0 make sure the

Court does,

In developing == excuse me, in working
up your costs, particularly your operation
and management costs, you must have assumed
that those persons in possession of the land
covered bf your fields would cooperate, isn't

that true?

A The areas that we have designed are trust lands,

and we have.those units there, and of course,

everyone will cooperate ~- you have to assume
that belongs to ~-_that ls a trust land, belongs
to the Tribe and the management will be in
cooperation, And I have indicated and I have
given it to you,'my == the professional duty
of different persons who are golng to work in
the operation.and maintenance, and you have the

list, number of people and 80 on for the

matter,

Q Did you assume the individual allatteés of
lands within your projects waulﬁ cooperate
in the operation of the project when you

developed your cost?

MR, CLEAR: I think the question is

mesghinna-cross-white
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irrelevant.,

THE SPECIAL MASTER: .I'll sustain the
objection.

MR, WHITE: On what basis, Your HoOnor?

THE SPECIAL MASTER:..It has nothing to

do with his professional work.

Q (By Mr, White) Did you make any assumptions

with respect to the cooperatlon of allottees?
THE SPECIAL MASTER: ,He answered that
question when he salid he was doing . professional
work f£or the Tribes, that he presumes they
have qjurisdiction .over their trust land, and
he presumed the cooperation forthcoming, and
he just answered it just a moment ago.
MR, WHITE: I'd like to inquire into

that, Your Honor, because you may recall that

when the subject of the Wyoming's visit to

the Reservation came up, the United States and
the Tribes quite clearly said that they could
not provide consent for the State to even go
on the lands held by individuai allottees, A
consent has to be .obtained from those allottees
themselves, and I'd like to make it absolutely

clear that contrary to the.position announced

mesghinna~cross~white
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by the United States.and the. Tribes, .Dr.
Mesghinna has assumed that that consent and

cooperation would be automatically forth-

coming.

MR, CLEAR: Your Honor, one thing, the

question here 1s what are. the practicably
lrrigable acres and what are the water rights
for those acres. And an allottee, if he has
practicably irrigable acres has a water right
whether he cooperates .or not. He does not
lose a water right. if he does not cooperate,
and that's all we're talking. abbut here is if
these acres are practicably irrigable. They
have a water right whether the allottee, he

has that water right whether he cooperates

with any project that's ever built or not,

and he still has the water right and we're

measuring that water right,

THE SPECIAL MASTER: . Generally what you

say is true, but the mere fact that an allottee

is there doesn't preclude that he is
automatically entitled to a water right,
MR, CLEAR: That's what we're trying to

measure. There are allottees that we are not

mesghinna~-cross—~white
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assuming water for.

THE SPECIAL MASTER:. I generally approve of
what he said.

MR, WHITE: .I'd like t0 say =--

THE SPECIAL MASTER: Make your offer.

MR, WHITE: ~--= that we're here to determine

pr.il.a. or practicably irrigable acreage, but as
we've heard time and time again, p.i.a. 1is not only
a question of arable,lands base, but engineering

e

and .economics and also unless there is cooperation

e . r

15

T oiroevi WSy T S ]

shown by the people in possession of the lands,

what 1is practicably irrigable is an economic matter,

is open to..dlspute.

THE. SPECIAL, MASTER: 1I.fail to follow the 3
- logic of your.statement, Mr. White. I simply
fail to follow the logic of that statement, whether
or not practicable or economic, whether it's %}
an allottee's land or someone elses, it has

nothing to do with the water right. It involves

the Indians, and we welcome them too and hope

they'll face it in a few years,

MR, WHITE: If I happen to be an allottee,

Your Honor, and Dr. Mesghinna's project comes

—— s om ik s - -

in and I say that I want nothing of it
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because there may well be allottees out.there
. that say.that, then all of the costs and all

.0f .the values which. are used by Dr. Mesghlnna
as well as Mr. Dornbusch, .the economist. =~

THE SPECILAL MASTER:”.Whén you're talking
about allottees, you're. talking about Indians
only, are you?

MR.. WHITE: Yes, .sir.

THE SPECIAL MASTER: All right. I will
sustain the objection,

MR, WHITE: Your .Honor, I would make an
offer of proof .at this.time.that . 1f allowed

to pursue the question of existence of

allottees within the units planned by Dr.

Mesghinna .=~
THE SPECIAL MASTER: All the units?
MR. WHITE: Yes, sir, I would show by
. comparison of his EBxhibits, C=249 through
255 with the Exhibit M-1, all of which have
already been admitted for the truth of their
contents, that the following”fielda in the

indicated units are contained within Indian

allottments; Blg Horn Flats -~ and these are

as numbered on Exhibit FM-=-1249 through 1255.

mesghinna=-crosgs~white
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%AE“‘ 1 Big Horn Flats Field No, 7-6, -7, =10, =12,
ﬁ 2 - =11 and -8,

“g_;s 3 l THE SPECIAL MASTER: Is the acreage given
‘ﬁh 4 of the allottee's land?

ntﬂ-l? 5 | MR, WHITE: I don't know the .acreage out
v—%’ 6 of those :F.ndividual.tracts. We'll get to that
‘"?}D 7 later in the cross—examination, Your Honor.
W‘E. 8 THE SPECIAL MASTER: Why don't we get to
::; 9 it now, .it's something thgt's squarely before
_’_," 10 us,

u—f:. 11 MR, WHITE: R Well, I can't ask him about
.f-ﬁ. 12 it, it's an offer of proof,

j 13 THE SPECIAL MASTER: You're making an offer
‘:_,:. 14 of proof, but I thought you knew the acreadge.
-..,--;’ 15 | MR. WHITE: No, I dop't. I'm going to
:.‘:. 16 ask him about the acreage later on. I thought
v:. 17 I'd just get the offer of proof out of the
- 18 way.

"f, 19 Also in Big Horn Flats on Plate 6, 1B=-A,
3 20 1B~9, 1B=10, 1B-11.

\". 21 South Crowheart, this is all Plate 8;

\)! 22 1-4, 2-10, =-2-12, 3-15, 2-11, 2-13, 2-14, 2-17;
:: 23 4=-1, 5-2, 7-5, 7~6, 9-10.

'.’. 24 H-18, H-19, H-20; 12-20~A, 12-22, 14~26,
‘b 25 mesghinna-cross=-white
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1 15-28, 15-30, 15-31, 15-32, -33, 16, =36, —-35;
2 -36, and 16-39.

3 And Arapahoe Unit, 1-1, ~6, -7, 4-17,

4 | §-19, -20, 6-1, -2, -3, 7-6, ~7, -8, ~9, =10 ==
5 excuse me, should be 8-10, -11, =12, =13, -14;
6 9~16, =17, -18, =19, =20, =22, =23, =-24,

7 -25, —26,*—28.

8 Riverton East Unit, Fields 10-1, -2, =-3,-4,

Wiy g T - .
1 :
o

| ~5y.=64 =Ty =14, -15, -28, ~29y -30, -31, =39,

:ﬁ: 10 | -40, —40 and . 41. | ;;
: ..)-L. 11 MR, SACHSE: Your Honor, .at this time I'd !
"’L. 12 like to request the Court, for completeness, 1
:tj;: 13 ! to ask Mr. White to present ﬁhe data on the
| ‘ﬂl,. 14 amount of allotted land in the existing and
‘p;;. 15 operating Federal Indian Project which operates ]
diﬁ. 16 over allotted lands and lands owned by the t
ﬁ: 17 Tribes, If this is relevant at all as to {
‘Féﬂ. 18 where the land is allotted, it certainly would ?
gﬁl‘. 19 have been relevant there too.
ﬁ 20 THE SPECIAL MASTER: I'm holding that
‘;;;l 21 it's lrrelevant.

ﬁ 29 MR, SACHSE: Thank you, Your Honor.
ﬁ% 23 MR, WHITE: 1It's an offer of proof, Your |
t"t" 24 Honor, .I'm not going to do Mr, S‘achse's work -
5 25 | mesghinna~cross=white l
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for him because that is part of his work.

Q (By Mr. White) Dr. Mesghinna, you used the

Jensen-Haise method; is that correct, for
estimating. evapotransplration?

A Yes, sir.

0 and 1s that the method that's set out and what's

generally referred to as the orange consumptive

use manual?

A It*'s the one that I have it in my report.

mesghinna~cross~white
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(By Mr. White) Okay, is it also set out and des-

“cribed in:zconsumptive use of water and irrigation

water requirements, American Society of Civil
Engineers?
I don'ttkhow whether it 1s exactly the same way
that I have it in my report. It could be in here.
I haven't checked it in here,
Isn't it true that the consumptive use methodologies
contained in the ASCE Manual are those which are
generally accepted by people of your expertise?
Consumptive use equations -- different people have
different preferenées, so0 I can't savy who pre=-
you know -—-

THE SPECIAL MASTER: I presume that you're

not familiar with what the authorities are that vour

competitors use and can testify and answer that ques-

tion, is that probably true?

THE WITNESS: It is probably true., Really, T
mean, this orange book, it has several equations
there. They have some summary equations.

(By Mr."White) They do list limitations for their
use, isn't that correct?
Oh, yeah.

THE SPECIAL MASTER: Gentlemen, we've been at

mesghinna - cross -~ white

[T ) rs e W e = aawm iy - — o=

3o Tt FRONTIER REPORTING SERVICE e

_ [1-‘111! by {2, ¥ %
lr*!"'lllt !'!"I'f h:.l“-‘i *-.. " I:l'l- ir "

h - 'J!:rl L Pi“ ‘|..'|' "t
iy IR TR B I




]
-

4

E

' ‘
!
F
!

4628

=
)

i
L

A E R AL LLLELLL LE LU L AL

10
11

12

13

14
15
16
17
18

19

20
21
22
23

24

25

—
—

it for an hour. Shall we take a ten-minute break?

MR, WHITE: - Fine, Your Honor,

THE SPECIAL MASTER: Okay.

(Recess, 10:27 a.m, to 10:40 a.,m,

THE SPECIAL MASTER: I think -- Can we begin
without Tom Echohawk?

MR. CLEAR: Yes, Your Honor.

THE SPECIAL MASTER: All right, let's resume,
Mr. White.

Before you ask -~ May I ask the witness: On
what page of 245 are the formulas contained that
you referred to just before the recess?

THE WITNESS: Okay.

MR, WHITE: The Jensen-Haise evapotranspira-
tion. |

THE WITNESS: Okay, it's on Page 3,

THE SPECIAL: MASTER: Page?

THE WITNESS: Three,

THE SPECIAL MASTER: Three. Thank you,

) (By Mr, White) Dr, Mesghinna, do you know whether
or not that's the same formula that's described in
the ASCE orange book, Consumptive Use of Water and

Irrigation Water Requirements?

A, Well, I didn't check that formula there, but I'm

mesghinna - c¢ross - white
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sure they will be the same.

Q Okay. Isn't it true that the Jensen-Halse equation,
as is true with the other equation for the determina-

tion of consumptive use, is a method of estimating

consumptive use?
A, Yes, 1t is a method of estimating.

Q So that the values of potential evapotranspiration

set forth in Table 1 on Page 4 of your report are

estimates, is that correct?

A Yes, they are estimates.

Q. Isn't it true that the only way to make a direct
measurement of evapotranspiration is with a lysimeter?

A, I wouldn't say that. There are other methods, too,
but lysimeter is a measure of direct measurement of

evapotranspiration,.

THE SPECIAL MASTER: Spell that, would vyou for

me, someone?

MR, WHITE: It is l-y~-s-i-m~e~t-e~r-s,
L-y-s~i~-m-e~t-e~r~g,
0. (By Mr, White) Dr. Mesghinna, I hand yvou what has

been marked for identification as Plaintiff's
Exhibit FM-8, as well as a copy of the orange hook,
and ask you whether or not FM-8 is an accurate copy

of the cover, the fly leaf and Pages 64 and 151 from

mesghinna -~ cross -~ white
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1 >, the orange manual?
v A. Yeah,
3| Q Isn't 1t true that on Page 64, under Paragraph --

4 Heading (b), small (b), Tanks and Lysimeters --

S A. Uh~huh. .

6 1] -- the first sentence describes what a lysimeter

7 is and the methodology to measure ET, and the

8 second s&ys, "This method provides the only direct

9 measurement of ET and is freguently used to study

10 climatic effects on ET and to evaluate estimating |
11 procedures™? ;

12 A. Yes, it is saying that.

13 Q How many lysimeter tests did you run for each of %
14 your climatic zones? :
15 A I don't intend to run lysimeters on our work and %
16 I have never done it on our climatic zones, and it :}
17 is not necessary to use them, ,!

18 Q Isn't it true that without running a lysimeter, you i

19 cannot verify the accuracy of your estimate of evapo-

20 transpiration - I mean, actually verify that that's

21 what's happening on the ground?

29 A. Let me tell you one thing about lysimeters, Lysi-

23 v o meters —-

n4 THE SPECIAL MASTER: ULysimeters what? |
25 mesghinna - cross - white '
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A. Lysimeters themselves are not accurate measurements.
How caﬁ.you make the distinction between estimated
data and lysimeters? Plus the evapotranspilration
calculation by Jensen-Haise is derived from actual
data based on actual data that lysimeters and also
by this other -- although in this publication it
says that lysimeters are the only direct measure-
ment method of evapotranspiration, there's also
another way of measuring evapotranspiration directly

from moisture,

Q (By Mr, White) 1Is that a neutron probe?

A. Yeah, a neutron probe; gravimetric studies and so
on.

Q Did you conduct any neutron probes within your

climatic zones to verify the accuracy of your
estimates?

A, I have said it earlier in such -- in this, let
alone in this kind of work, the things are seldom
used in research because the amount of finds
necessary to run suchaa thing and the timing
necessary to go to verify this will take years
and years and an enormous amount of money to do
gso, However, what I would like to suggest on

this matter is since we have done, I believe, a

mesghinna - cross ~ white i
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very accurate work on this matter, I would suggest
if anyone would give funds to the universities re-
lated who are working on the areas to verify our
studies, that's the only way you can do. Otherwise,
you can't verify'by lysimeters., Filrst of all,
lysimeters are ﬁot 100 percent correct themselves
because there are effects on them, I can explain,
if necessary; and, secondly, with the level of work
that we are doiﬁg, vou'can't go on and do university,
what you call, type research, And the other thing
is we have, you know, when you have lysimeters, if
you have a lysimeter, you have to have the area
completely shaded with the kind of crop that you
want to plant there. For a big area, there shouldn't
be any interaction of other climatic weather and so
on. You know, there are many things that you have

i to take care before you do any lysimeter test, So,
on this, because of these reasons, I wouldn't go
and use lysimeters to verify our data -~ I mean,
our calculations,

1) Is 1t true then that you have conducted no verifi-
cation of your evapotranspiration estimates by

actual measurements in the fields within each of

your climatic zones?

mesghinna - cross - white
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A, What I'm trying to say, I don't find it necessary,

but I have checked my results with other works that

have been done within the state in the area.

Q How about within those climatic zones?

A, I'm talking within the area; that includes the

climatic zones, which means there are ~- I'm talk-
ing, if I am talking within the area, I'm talking
like Riverton and so on, you know,
Q What--
THE SPECIAL MASTER: The other projects around
the Reservation?
THE WITNESS: Yeah.
Q (By Mr, White) What actual measurements on the
ground did you use to check your lysimeters in,
for example, the Diversion Dam climatic zone?
A, Let me bring some publications that discuss'this
problem, These will end up our discussion on this,
Q. Well, can you answer the question whether or not --
Did you have a field measurement within the Diversion
Dam climatic zone which you used to check ET, your
ET estimated?
THE SPECIAL MASTER: I'm not sure I understand

the question.

MR. CLEAR: I think there are two different

mesghinna - cross - white
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questions.

THE SPECIAL MASTER: What does that have to do
with this?

MR, WHITE: Well, one, there is a climatic
zone called Diversion Dam, Your Honor, on the cli-
matié zone map,

THE SPECIAL MASTER: Yeah,

MR. WHITE: And I'm asking him whether or not
he conducted -- what field tests --

TﬁE SPECIAIL MASTER: For hils accuracy? }

MR. WHITE: Yes, to verify the accuracy of
his estimates made within the Diversion Dam cli-
matic zone, if there were any. ¥

THE WITNESS: I think I have answered that

question before. We haven't done any field tests

. . - un
.
W el kg, U we
LI ]

and -=-

(By Mr. White) Okay ==

L BT
P e

And these sort of studies, you don't do that kind
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1 Q (By Mr. White) How did you determine effective
2 precipitation in your determination of

3 | consumptive use or irrigation requirements?

4 A As I have stated it in my direct testimony,

5 I used the Soll Conservation Service method

6 of estimating effectilve precepltation.

7 0 what facts and data did you examine by the

8 use of that method?
9 A Effective precipation is a function of gross

10 preclpitation and. evapotranspiration.

£.4.€ I 2K L TS A P T o9
-'-:l"" "‘.'rr-r :T;:‘E"':" TI""]'m'll'. R ‘. 1" *
e b - e a2 -

i

11 Q Where did you derive the value for gross

-
ap

""! 12 precipitation?

%& A I think I have =~-

a 13

2. 1 | THE SPECIAL MASTER: I think he said
15 from SCS data, isn't that what you said?
16 MR. WHITE: He siad that was the method- A
17 ology he used.
18 THE WITNESS: As I have stated it in my
19 direct testimony, I said from NOAH.

20 Q (By Mr. White) Do you have with you the

21 gross precipitation values which you recelved

22 from NOAA?

923 A I think I have given it to you in my
24 deposition,

95 mesghinna-cross-=white %
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1 Q Let ==
2 THE SPECIAL MASTER:. I was about to ask
3 before, what.you're asking. for you have

4 .already obtained in. a deposition, so I would

5 | observe .that. it does not behoove you well
6 to ask for it in. the trial 1f you already
7 . have {it.

8 MR. WHITE: Well, there's a dlifference,
9 you can't look at the deposition, Your Honor. ?

10 THE SPECIAL MASTER: I know I can't. I ;

1 know you're aaﬁing.for.something you already

12 have in your. possession and it will not be
13 | looked upon kindly as we have found out

14 vesterday regarding those printouts,

15 Q (By Mr, White) Dr, Mesghinna, what form did
16 you receive the information from NORA? I guess o
17 I ﬁhould have sald in what form did you
18 recelve the information. £xrom NOAA?

NOAA has a publication that oomes out,

Precipitation Average.
When you determined effective fainfall,,was.it
necessary to establish the net depth of
applicatian?

A YeB,

mesghinna=cross-white
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Q
A
Q . What value .did you use?
A

What was that value which you used?

You mean how did I determine 1t?

Used different values for.different areas,
depending on what the estimation comes up,

but net depth of irrigation or NIR is the

- consumptive use.minus. the effective. rainfall.

(Brief pause.

Q Dr. Mesghinna, isn't it.true that you have

something. in excess .of 700 fields in your ,

units or projects?

A Yes, that's possible, sir.

Q For each of those fields did you deternine
the number of .acres.within. the field?

A Yeah, we have.acreages for. each field.

Q Do you .have that in. tabular form?

A I am sure I might have it,. ‘

Q Would you please check,

THE SPECIAL MASTER:. In. view of the
testimony of earlier witnesses on their
parametering for those field aéreages, is

. there something to be ~= What is the purpose

for questions.of this Witness on. that

particular area?
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MR. WHITE: I'd like to find out if

the acres for each f£ield. that he used, Your
Honor, not only to . derive his cost per acre
but also to derive the total number of acres.

THE SPECIAL MASTER: Very good.

MR. WHITE: and I'd point out that I
believe that this Witness measured his fields
off a USGS quad sheet which. 1s scale rectified,
and. therefore I'm not going to inquire into

that area.

THE WITNESS: Yeah, I have the acreages

of each fleld.

Do you also have your
measurements of width and length of each
field from which you calcualted the acreage,
1s that also set out 1In the tabulation?

A We have two kinds of measurements. One
measurement is in order to determine the acreage..

The other measurement is a more rigorous

measurement which determines the maximum
length,

THE SPECIAL MASTER: Maximum length?
THE WITNESS: Yes, maximum length of
field, in order to determine the length of

mesghinna~cross-white

—— — - L] - —— o J E— Aoy r——

307 WEST 24TH STREET FYRONTIER REPORTINO BERYVICE
CoHeEYEnGL, WY 20010

VIO H 615 B

201 MIDWILST BUiL DG
CASPEH, vy 82601
1302 24704934




CCTLNL W A O O 8 O W A O

4639
1 the pipe. And the other is the maximum width
2 of the field in order to determine the length
3 | of the lateral. So we have =~-
4 Q (By Mr. White) . You have those for each field;
5 is that correct?
6 A Yes, but if you are interested in the acreage,
7T I have the acreage for each field.
8 Q But you also have. your.widths and lengths
9 measurements;. is that,corfgct?
10 A Yes, Those == by making # distinction between
11 those widths and lengths. because.they have
12 different. purposes.
13 Q One's for-the measurement of pipe length, the
14 other is for the calculation of acreage?
15 A Yes, because the computer uses length. and width, ]
16 80 .even though you have a trianqgular shape
17 field you use rectangular shape.in order to
18 come up with that acreage.
19 Q Sure., Do you or have you determined for each
20 field the number of acres within that field.
21 by class of arable land?
29 A No, I don't need that,
23 Q You didn't make that determination?
24 A That's not necessary in my analys}s.
25 mesghinna~cross-white
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Q Did you make a determination, you represented

in tabular form, 0f the drain spacing for

each field?
A Not for each fileld.
Q Excuse me just a minute,
(Brief pause,
Q Dr. Mesghinna, referring to what's already
been admitted as U.S. Exhibit C-257, which

is your drainage plan for the North Crowheart

Unit, and you have a similar drainage plan
for each. of your units, how are -- is one able

to tell without access to some .tabulation the

precise . drain spacing for each of the fields

for which you have drainage illustrated on your

map?

A . Well, one can .calculate from what I have given é
in the methodologies of Exhibit WRIR C=245,
Q But haven't you determined those drain spacings,
and haven't you based your professional opinion
on those determinations of drain spacings?
A Not by fleld.
Q Okay. What did you do 1t by, by pump or by
what?

A Well, let me say it again because I have said
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it in my direct testimony,.and I'll have to
say it again. As you know, the hydraulic
conductivity and depth to barrier are given

for certain areas, and within those areas you
wlll have almost. the same. drain spacing depending

on natural drainage conditions and also on

adjacent areas where you have to somehow average

thelr drainage spacings in order to have

alignments of the drains.

¥
i 8

and I believe I have glven you for each

project, the length of each pipe required in

each of the units.

But you haven't given that information to us
by field, have you?

No, we don't -~ I am trying to make this clear,
We don't work == When it comes to drainage,

we don't work field by field because the nature
of the data that is given to us, if you
remember from Mr. Toedter, the hydraulic
conductivity and depth to barrier were for
certain areas and within those‘araas you will
find the same drainage spacing except there
might be =~ there could be some adjustments

due to natural drainage occurring in the areas.
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1 And also whereby adjacent. areas could have
2 | almost the same drainage .spacings, and then
3 lump up as average.

4 | So we can't go .field by field on this.

g Q Well, let me ask you.then on Exhibit C-257, is

6 ~_there a group in the fields for which, as
7 you've described, there is the same drain
8 spacing within that group of fields?

9 A Well, for example,.if we see these fields in

10 here, I mean in Township 3 North, Range 1 West, i
11 T beleive Section 2, you can see the drainage
12 spacing 1s equal,

13 Q Yes.

14 A I mean the distance between.the drains 1is

15 equal although there are, how many fields, %
16 one, tWO; three, four, five, six, in essence JE |
17 slx fields. ~f[.

18 Q What would that drainage spacing be then?

19 A One can measure the drainage spacing if

20 necessary.

21 Q What drainage spacing did you use?

99 A You mean for that particular place?

23 Q Yes. How would you.anW'that?‘

24 A Well} what you can do is try to f}nd out f£rom
25 mesghinna-cross—white
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Mr. Toedter's exhibit of hydraulic conductivity
and depth to barrier, once you enter that
equation you'll find the drainage spacing
in here.

Q Let me ask you whether or not the fields which
you indicated are ==

A Yes,

Q Fields 2380, 2379, 24103, 24104, 24105?

A Yes, up to 24105.

¥

O And those are the five fields that you've been

describing?

A  Uh<huh,

Q As they're numbered on FM=-1245-A7

A Yes, They look like they have the same drain
spacing.

Q In establishing your drainage cost, dldn't you
determine the drain spacing?

A That's why we have them in here. You see,

vou can see the drainage spacing between a

certaliln area and another area 1s qulte dlfferent.
Q My question is what drain spacing did you
establish for that area upon which vou based
your cost?
THE SPECIAL MASTER: How much distance
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between each of the drainage canals, drainage
plpe?

THE WITNESS: .Well, one can measure . this,
if you have a scale I .can. approximately
measure 1it, anybody can measure this distaﬂce.

Q (By Mr. White) Did you derive a value for

drain spacing upon which you based your costs?

A . Of course I derived it, how.can I put this

without deriving.the drainage spacing? {

Q what is that value for drain spacing for. those
. £ields?

A Well =-—

MR. SACHSE: Objection, Your Honor, he's i

- 8lready testified he didn't do it ¥ield by

-
ae— R - i
-

field,

l-l-v'l" 2

THE SPECIAL MASTER: What Mr, White wants
to know and so do I, you establish the
drainage spacing in that given area to which 1%
I'm pointing, what 1s the distance between each
of the drainage canals?

The drainagé i

THE WITNESS:

THE SPECIAL MASTER: Drainage pipe.

THE WITNESS: Between this?

THE SPECIAL MASTER: Yes,
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1 THE WITNESS: I have to go through a
§ 2 long way to look through.
:a "‘,.',
0y 3 THE SPECIAL MASTER: I'm sorry, I didn't
Fiﬁ
ig 4 | mean to inconvenience you. I thought that
T 5 was 200 fields or a given minimum area.
& |
T
éﬁ 6
B |
. 7
.t’ ;-J:
i 8
'I.l j
B L3 9 K
- l ‘E 2
| ; 10 k k& * * %
o 1
. 34
;.Ié 12 |
13
14
15
16
17
18
19
20
21
22
23
24 :
} .
25 |
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No, I have to go through a long thing.

THE SPECIAL MASTER: Is that what you wanted
to know?

MR. WHITE: Yes, sir. I would like to get
an idea of how from a specific example, how that
drain spacing was calculated and then from that
drain spacing how we got to drainage costs, and
I would like to use a specific example to make
it clear in my mind, Your Honor.

THE WITNESS: We have to go through a long
way. We have to look --

THE SPECIAIL, MASTER: Can you -—-

THE WITNESS: I cap calculate this.

THE SPECIAL MASTER: Can you make an educated

guess?
THE WITNESS: Yes, I can.

THE SPECIAL MASTER: All right. Do yvou know

if measurements of the area --

THE WIT&ESS: Yeah ~-

THE SPECIAL MASTER: You know, you have eight
or nine parallel drainage installations in that
area and each an equal distance from the other,

I assume that those were ~- that that drainage
network was pipe and not some natural channel or

gsome drainage ditch, Dr, Mesghinna.
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i

1 THE WITNESS: Yes.
2 THE SPECIAXL MASTER: I'm assuming that those
- 3 lines drawn across the field there are pipe and not
,l%, 4 an existing drainage ditch or an existing outlet.
1 5 THE WITNESS: Yes, these are new pipes pro-
i 6 posed by us.
,-? 7 | THE SPECIAL MASTER: Okay.
'; 8 | THE WITNESS: I have this in front of me.
J% 9 | Q (By Mr. White) What are you lcooking at, Wold?
] ? 10 | A It is the first part of -- can we use another one r
11 | because that thing is not there, I guess. I mean
12 | you want an example,
13 | Q Well, I was asking about that group of fields.
14 A Okay.
15 Q Can we just follow through with that example? _
16 | A Sure. Let me see, }
‘ 17 | Q Do you want me to give a legal description from
18 the -~
19 | THE WITNESS: This is the one.
20 MR. WHITE: This is the one right here.
21 THE WITNESS: Okay. Could you hold this for
22 me?
213 (Off the record discussion.
24 | THE SPECIAL MASTER: If I had known that this P
25 mesghinna~cross-white i
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1 question was based upon a formula so complicated as
2 the formula that I £ind on page 36 of your féport
3 I wouldn't have asked it.
4 | MR. WHITE: Well, let me just ask another
5 | question, it may simplify --
6 | THE SPECIAL MASTER: I would rather wait until
7 | he answers the one I have pending. One shot at
8 | a time, so to speak, Sandy.
9 MR. WHITE: Okay. E
10 THE SPECIAL MASTER: I'm talking about, Leo, f
11 having a look on page 36 and you can see what I ;
12 ran into.
13 I thought{it was going to be 200 feet. :
14 *  (Brief pause. ;
15 A I think it will be about 300 feet. %
16 Q (By Mr. White)} 300 feet? :
17 A About 300, .
18 Q Okay. What size did you use? :E

;Q‘ 19 A For those?

ﬁ$ 20 Q For those in coming up with yvour costs, 300 feet?

§ﬁ1 21 A The spacing is 300 feet, yes.

;e} 29 Q Now, your drainage costs are really a function of

!%n 23 pipe length and pipe size, are they not?

%; 24 A And spacing, of course.
:i: 25 ! mesghinna-cross-white |
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Right. And spacing.
Uh-huh.
Let's see if I can get at it this way: do-you
have the drain spacing value, the pipe size value,
and the pipe length values all three for which you
derive vour drainage costs for each of the units
set up in such a way as -- or to allow a person
to go to a group of fields such as you have des-
cribed and see what pipe length, pipe size and
plpe spacing or drain spacing you uséd for that
group of fields?
That's exactly what I did. WNow, I determined the
drain spacing and anybody can determine it.

THE SPECIAL MASTER: But he was asking you,
do you have that for the rest of the fields.

THE WITNESS: For ali, everything, do you
mean?
(By Mr. White) Uh-huh.

THE SPECIAL MASTER: Uh-huh,
0Of course, How would I come up with this?
(By Mr, White) May I see 1t, please?

THE SPECIAL MASTER: Was that the sum of your
entire f£ile?

THE WITNESS: Yeah, that was the --
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MR. WHITE:

I think I'm entitled to see the

facts and data upon which he based his opinions,

Your Honor, and I would like to see it.

THE WITNESS:

The facts and data upon which

I came up with this I have already given it here.

It is on the record.

The depth to barrier and

hydraulic permeability is given by Mr. Toedter.

It has been given., It is here. I think you

have.this, don't

i

MR. WHITE:

could go off the

you?
One minute, Your Honor,

record.

if we

(0ff the record discussion.

MR. CLEAR: May I talk with the witness for

a minute?

THE SPECIAL

MASTER: May he talk to the

witness for a minute?

MR. WHITE:

THE SPECIAL

I have no objection.

MASTER: It is 11;15.

take a five minute break.
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| | Q (BY Mr..Whitei Now, Dr. Mesghinna, what did

L 2 your lawyer tell you during the break? What
i% 3 did you discuss with him during the break?
_E: 4 That's a perfectly appropriate question
:3: d when there'’s a conference.with;the'Witness
‘1?, 6 during .cross~examination.Your. Honor.
¥Aﬂ;~ 7 THE SPECIAL MASTER: I will assume that.
;JEEE 8 what he did during the.b:gak.is not. proper 1
f?;iﬁ 9 cross-examination of hig dixect testimony. é
1ﬁ;%;, 10 Q (By Mr. White)  lLet's leave drain spacing for
,;é?}? 11 awhile, Dr. Mesghinna. We!ll get back to

that after we get some other . exhlbits over
here.
Did you determine on—-farm application
efficlency for each field?
A On-farm application efficiency, we determined

a welghted average for all the fields in a

given unit,
Q In order to come up with that weighted average,
did you make determinations for each field

which you averaged?

A That i1s in the computer, lt's done In the

computer, and it weights it out and gives you z
actual for each climatic zone. |
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For each climatic zone?

Yes,
On-=farm application efficlency?
Yeah, because that's what you need in your

analysis.

when you get for each climatic zone and

let's assume, let's take North Crovheart, 1t
has three climatic zones; Burris, Diversion
Dam and Pavillion, all of the three c¢limatic
zones somewhere or another. are in North
Crowheart. So 1f we get, for example, 68

percent of application efficiency in Burrls,

North Crowheart and 67 percent in Diversdon

Dam, North Crowheart, and 66 percent in Pavillion,

North Crowheart, you take the weighted average

of all this and determine the welghted, what

you call application efficlency for the

whole North Crowheart Unit, which 1is about
67 percent. And the application efficiency
for all the units are 67 percent for North
Crowheart, 67 percent for South Crowheart, 67
percent for Arapahoe Unit, 66 percent for
Riverton East and 67 percent for Big Horn

Flats, And those are the ones that we have
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:;% 1 used for our estimation.
  ?£ 2 Q In other .words, the on~farm application
1 3 efficiencies contained on Page 12 of your
4 report are weighted averages based on the
5 | - ¢climatic zones .within each of those units;
6 is that correct?
T A Yes, sir.
:;15 8 Q Okay. . What were.the on~farm application
B 9 efficiencies which you determined for each
'?' 10 of your seven climatic zones? /
*~;€ 11 A I can try.to £ind them out if you want me. j
' ﬁi 12 But what. they'll give you, they'll give you
i%é 13 those application efficiencies. Thereiis not ;
:ié 14 really much difference,. you know, on the
;} 15 application efficiencies, it's just between %
. 16 66, 67, 68. ?
17 THE SPECIAL MASTER: That's your range? |
2f 18 THE WITNESS: That's the range really, .{
19 more or lesas, |
; 20 Q (By Mr. White) Is that also true with the
o 21 climatic zones?
o 22 A Yeah, I mean between the climatic 2zones,
23 Q So they range from 66 to 687
€1 24 A Approximately, ves, plus or minus five percent,
25 mesghinna-cross~white i
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Tt could be 65 to 697

A Possibly.

Q Did you make any determination of the number

of laterals which would be used for each

fileld?

A Yes., 2As I have indicated it in my report 1

have summed up the number of laterals necessary

for each unit.

Q I'm talking about each field now.

A Yeah.,

Q Have you <=

THE SPECIAL MASTER: He answered your
question by saylng what he did, and he did not

do what you sald, he d4id i1t by the unit,.

THE WITNESS: Let me say it again,
Probably I was not clear on this matter. We
have determined for each field, but within
a pumping station -- let me make it clear again,
When I say pumping station, laterals in a
pumping station can rotate, this 1s the
agssumption we make, meaning that in a given
pump station 1f we have a ~~ we have some
laterals which are idle, then we can transfer
them to other fields which don't have enough
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1 laterals. But we made sure that there will be
2 equal or more lateféls then is necessary in a
‘L 3 glven, what you call pumping station.,
i 4 Q (By Mr. White) SO0 you do have == You did
5 determine the number of laterals per field
6 but only on a per pumping station basis; ls
7 that right?
8 A Yes,
9 0 Did you make a determinat}on on -- Of on-farm
; 10 system costs for each field?
11 A The on-~farm pumping cost ls -~ You see, if we
12 1 go back to what we said before, that the laterals
13 are exchangeable from field to field so you
14 cannot exactly have a specific cost for a given
15 field, but you have given cost for the pump
16 ctations.
17 THE SPECIAL MASTER: Then you divide that
18 by the total number of acres in it and you get
19 your acreage cost?
20 THE WTNESS: That's it,
21 (By Mr. White) That's for on-farm systems?
22 ; A That's for on-farm systems, You have to add
23 ; something else though.
24 . Q I"'m sorry, I didn't hear you.
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A We add something to 1it, you know, because
on~farm system includes othexr items too, not
only the laterals. |

Q Did vou make any determination of pipe network
costs on a field by field basis?

A Now, it's very hard to make it on a field by
field basis, pipe network, because there. is:no
way that one can determine pipe network cost
for a given fileld. It's Eor a given pumping

station for a given unit.

Q So you made that determination by pumping
station; isn't that correct?

A Yeah, and I have given 1t to you,
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mesghinna~cross-white

——

. e g L £ i e 3 mlY mrom i re L ¢ e T o oS Srrearsh e b e nam

A09 VAEST 23tH LTRTLT FRONTILR REPORTING SERVICE

o rrn ot 4% L yr—m Tr m mp At

CHEYEMPE, Y d0in JOL AT B e, G

LAYy Wy @
130765, HAaD 4.:;}’3- Hool

NP PRk

- T

|
!
|



10-1 L-sm

4657

1} q (By Mr. White) Right. You made a similar deter-
2 mination with respect to pump and pumping plant

3 costs, didn't vyou?

4 | A~ VYes, sir. And I have also submitted to you last —--

5 the week before last.

6 | Q Okay. The same thing is true of canals and re-

7 lated structure costs?

g8 | A Yes. In fact, I gave it through the telephone.

9 | Q To Henry?

10 | A Huh?

11 t Q Is that the information you gave to Henry over the
12 telephone?

13 A Yes, sir.

14 | @ Did you make any determination of enerqgy costs or
15 ; demand costs on field on a field by field basis

16 or was that dope on a pumping station basis?

17 | A That one again I have given it to you by pump

18 station.

19 | @ Okay. But you didn't make any other breakdown,
20 you just did the pump station breakdown, is that:-
21 correct?

22 A Because if you see it physically there is no way
23 that you can make a breakdown from .that.. You

24 know, you have a pumping station, you have energy,
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| the energy is from the pump itself so you count
i@ 2 it there. 7You can't go to the fields -~ it is
Jiéj 3 | hard. | 5
'é? 4 MR. WHITE: Your Honor, I would like to
?? 5 suggest that if it's convenient for you we might
~ :;' 6 break now and say come back at 1:00,
.‘??. T THE SPECIAL MASTER: That's a good idea
'ii- 8 because we have to maybe break up a few minutes
}?i 9 before three.
;ii 10 I wish to announce that we will break up f
Ef; 11 * now and we will cbnvene about 1:00, I wish to
| 19 also announce that about five minutes to three |
13 we will have to move our things out of here and
14 it may not be for more than a: half hour, and we
15 may be using the time to confer on something é
) 16 else, AndiI wish to announce that tomorrow morn- ,%'
17 ing at 9:00, we will be in Judge Ewing T. Kerr's “
18 courtroom which is next door so it might be wise
19 to put our things in there at the end of today
20 and have it ready for the morning.
21 Okay. 1:00 instead of 1:30 today.
22 (Recess, 11:25 a.m.
23 .
24 * ] x * %
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