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IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT

WASHAKIE COUNTY, STATE OF WYOMING

OF RIGHTS TO USE WATER
BIG HORN RIVER

IN THE
SYSTEM AND ALL OTHER

SOURCES, STATE OF
WYOMING.,

BEFORE:

h—in-'t—rﬂ—ﬂih-lh.f-ﬂ

Civil No, 4993

The Honorable TENO RONCALIO, Special Master
Presiding.

FILED
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VOLUME 56

BE IT REMEMBERED that on this 1lth day of May,

1981, at Room 302, State Capitol Bulilding, Cheyenne,

Laramie County, Wyoming, the above-entitled matter

resumed for hearing before the Honorable Teno Roncalio,

Special Master Presiding, whereupon the following pro-

ceedings were had, to wit:

PROCEEDINGS
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"OF WYOMING:

APPEARANCES

HALYL, & EVANS
2900 Energy Center One Building
717 17th Street

Denver, CO 80202
BY: MR, JAMES MERRILL, Special

Assistant Attorney General
and
SCOTT KROB

FOR THE STATE

MR.

MR. JOSEPH MEMBRINO

Attorney at Law

L.and and Natural Resources Division
Department of Justice

P,0., Box 7415

Benjamin Franklin Station
washington, DC 20044

FOR THE UNITED STATES
OF AMERICA:

and

MR, THOMAS ECHOHAWK

Attorney at Law

t.and and Natural Resources Division
Department of Justice

1961 Stout Street

Denver, CO 80294

WILKINSON, CRAGUN & BARKER
1735 New York Ave., N.W,
Washington, DC 20006

BY: MR. R, ANTHONY ROGERS

FOR THE SHOSHONE
and ARAPAHOE TRIBES:

MR. LEO SALAZAR
Attorney at Law

701 Rocky Mountain Plaza
Cheyenne, WY 82001

CLERK TO THE
SPECIAL MASTER:
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THE SPECIAIL MASTER: All right, shall we come

to order, please?
Are there any additional counsel this week that
were not of record last week?

Mr. Rogers, do you want to show --

MR. ROGERS: Your Honor, I'm Tony Rogers, this

‘week representing both the Shoshone and Arapahoe

Tribes,

THE SPECIAL MASTER: Very well.

MR. MERRILL: Your Honor, before the Tribes
begin thelr cross-examination of Mix.Dornbusch, I
would ask the Court whether it wants to hear oral
argquments concerning Wyoming's brief to -— excuse
me, concerning Wyoming's Motion ﬁa Strike Mr.
Kersich's testimony which, as you recall, we made
during Mr, Toedter's direct testimony. I brought
this up last week and you mentioned that you might
want to defer it until Monday of this week. Mr.
Echohawk and I are prepared to proceed on the motion
or if vou would like to decide it on the briefs or
however the Court would care to':handle it,

THE SPECIAL MASTER: You gentlemen have what,
about five minutes apiece -- This is a Motion to
Strike all of Kersich's testimony?

MR, MERRILL: That's correct, Your Honor,
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THE SPECIAL MASTER: Well, let's proceed with
your argument,

MR. MERRILL: Thank you, Your Honor. \j;

As Your Honor will recall during the direct
testimony of Mr. Kersich when we were ovef in the
Administrative Hearing Room in the Federal Building,
at oné point Mr. Kersich testified that in forming
his own professional opinions and conclusions, he
relied upon the opinions and conclusions of others
working in his engineering firm. At that time
Wyoming objected to the admission of exhibits which
reflected Mr, Kersich's opinions on the grounds
that they were based upon the opinions of others
and, therefore, were not admissible because Wyoming
was denied an opportunity to crogss~examine the
bases of each of the opinions on which Mr, Xersich's
opinion was based. At that time vou overruled that.

THE SPECIAYL MASTER: Had you not been given
that opportunity when Mr..Kersich was testifying and
the exhibits were introduced, or are you talking
just about the exhibits introduced during the --
after he had testified?

MR. MERRILL: The ones after he had testified,
Your Honor, are the ones that created the problem,

and I believe they were the maps showing the gravity
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! ! and sprinkler arable land bases which essentially

2 reflected a summary of his opinions concerning

3 | the future arable land base. At that time we

4 moved to strike his testimony and you denied the
5 motion. Then, as you will recall, a couple of

6 weeks ago in the Supreme Court Chambers, Mr.

7 Robert Toedter, also of HKM, was testifying con-

cerning drainage, Mr. Membrino was doing his

9 direct examination, and during’ that direct exami-
10 nation Mr, Membrino asked Mr. Toedter if he had

11 done any fieldwork concerning drainage following
12 Mr. XKersich's direct testimony in this case. Mr,
13 Toedter testified, "Yes, I d4id." And when asked
14 why you did that, Mr, Toedter said, "I reviewed

15 the documentation that we had in-house and was not

16 able to reach a subsequent conclusion, so I spent

17 some additional time in the field doing work drill-

18 ing héles, reviewing cut sections along stream

R R SRR

'19 channels, roads and the like in order to determine

§

@&~

4 20 whether or not these lands had sufficient depth to
N | |

it 21 meet our standards."

3

iﬂ;—d 29 And at that time we again made another Motion
' |

“?4 to Strike. You overruled that motion and invited
.4 23

| 24 briefs on the point. And, as you recall, we filed
f@“i . the brief last week on the point,
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THE SPECIAL MASTER: Okay.

MR, MERRILL: 1It's probably unfortunate that
we have made so many Motions to Strike thus far in
the proceedings. We have certainly sympathized
with the Master's desire to maintain a very com-
Plete record of these proceedings, but I believe
that this Motion to Strike is far and away the
most significant that the State of Wyoming has
made because it addresses a very fundamental evi-
dentliary defect in the case that the United States
has put on in support of the future grable land
base, and that defect quite simply is that at the
time that Mr. Kersich testified on direct examina-
tion as to his opinions, it is now evident from
the testimony of Mr. Toedter that he didn't have
enough evidence and facts and data on which to base
his own opinion on whicﬁ Mr, Kersich supposedly re-
lied.

THE SPECIAL MASTER: Mr, Toedter didn't have
enough to base his, Mr, Toedter's opinions?

MR, MERRILL: That's correct,

THE SPECIAL MASTER: That's correct,

MR, MERRILL: And Mr., Kersich testified that
he had based his opinion on Mr. Toedter's opinion,

which we now find out was itself without gsufficient

'l'\q--q-.ur-.-.-a—'-.-q“.__._,___. - .. o
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1 information to even be an opinion. Mr, Toedter
2 said, "I didn't have enough evidence to reach a
3 subsequent conclusion.”
4 So the nature of the problem here is foundation. i
5 It's a very simplé foundation problem, And if one | 4
6 ekpert doesn't have enough information to form his
7 opinion and a second expert testifies that he relies
8 on the first, then the whole house of cards falls
9 down. It cannot stand.
10 Therefore, that's why we originally made such i
!
11 a major point during Mr. Kersich's testimony because ;
i
12 had.Mr., Toedter appeared as a witness before Mr,. N
1
13 Kersich, it might have been apparent at that time :f:
14 that there was insufficient evidence for them to G
15 form a professional opinion, and we would have
16 found that out before Mr., Kersich's testimony ever
17 came on.
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MR. MERRILL: (Continued) That's essentially
the gist of Wyoming's position. I would reiterate
the points that were raised in the brief that we
filed during Mr., Kersich's testimony concerning
the proper bases for proper opinions and conclusions
which do- not include the opinion and conclusions
of other experts for precisely the reasons illus-
trated by what's happened in this case. Thank you,
Your Honor.

THE SPECIAL MASTER: You bet., It may be your
most serious and significant motion to strike offer,
but I notice that it fails to cite a single specific
case of any'kind in point, and there ought to be
some law in something of this kind, I would think.

MR. MERRILL: Your Honor, there is guite a
bit of law on - that point. I would refer the. Court
to the trial brief that we filed during :Mr, Kersich's
testimony, the original motion to strike, Rather
than burden the Court with that argument again,

T simply incorporated it in this later brief. I
can supply the Court and counsgel with copies of
that brief if you like,

THE SPECIAL MASTER: Go ahead, Mr. Membrino.

MR, MEMBRINO: Thank you, Your Honor.

I think we'll have a much better understanding of
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what went on with HKM's research into the arability
of the lands if we look at what Mr. Toedter testified
in context. Unfortunately, the excerpt in this
brief is severely truncated.

The ultimate point here is that Mr. Toedter
did not change one ‘jot, his conclusions that the
84,000 acres of future and appraximately 7300
acres:;of historic lands were arable. It's hard,
in looking at Mr, Toedter's testimony on page 3809
when he says, "I reviewed the documentation that
we had in-house. I was not able to reach a subse-
quest conclusion”., To understand what subsequent
conclusion means.

One thing it could mean is that a conclusion
other than he had reached, which was that the lands
were arable.

At the time Mr, White made his objection

there was a long colloguy. and we finally got

hack into the testimony of Mr. Toedter and Mr.
Toedter was asked if he had changed any of his

conclusions and he said: 'Well, what I did, my

oy reil Napkriilg e

contlusions actually ended up changing both
up and down, that is, the more work that could
be done in the field to fine tune the conclusion

might produce some fluctuatiohs:: in hydraulic
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conductivity and depth to barrier. However,
in'no case did any of these lands fall outside
the minimum criteria for arability.

Turning on into the testimony, the following
day, Mr. Toedter further elaborated on what hig
observations were regarding the field work that
took place after Mr. Kersich's testimony began,
and he said: What we had to do -~ and this is, this
starts at page 3822 of the transcript, Mr. Toedter
described his responsibilities ﬁs being two; ‘first,
to see if the lands were arable according to the
minimum standards set out in the land classification
standards that BKM had devised, and the second,
to do the actual hydraulic canductivity‘and depth
to barrier analysis. And he very clearly polinted
out seeing if something rwmet!: minimum standards
and what the actual depths were because the latter
information was needed to precisely align vour

drain spacing.

In the spot checking that was done as a result
of questions raised in Mr. Kersich's testimony,
I think was a prudent thing to do. Here we had
done our work, we thought it was good, there was

some challenge to our work in the testimony, we

ran out and did some spot checking and we did see,
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veg, we did just right, and we have no -- we have
no doubt that the original conclusions were correct,:
and that Mr. Toedter's testimony was actually
testimony about conclusions reached prior to
Mr. Kersich's testimony on which he could fairly
rely. |

THE SPECIAIL MASTER: All right. I think
I'm ready to rule on the matter. I will base
my ruling on the -- on my review of the evidence
and on the briefs submitted to me on the point
and the oral arguments, if nothing else. I'm
going to overrule the motion only because I think
it's a combination in-house judgment rendered by
a grouﬁ of specialists who inevitably fiﬁd it
necessary to challenge each other's positions
occasionally to come up with HKM's official house
version and I do not believe that while it may
strain some of the accepted rules of what should
be admissible or not, I think a case by its very
nature sometimes has qualifications and exceptions
to rules of evidence.

For example, 1f two witnesses were to
dispute, "I thought he had the qun.” "No, I
thought he had the qun", and you leave a queétion

of doubt of who had the qun, I can well appreciate

e rET wAe Mmoo T =% M s R EeER T T T W e oy =i et

TR LR LA ML o er—— M i aeas om0 oo [P - - .

40 WEST 247414 STRELD FYRONTICR REFORTING SERVICE 20 RN GT e

R A AN S i CASPER Sy on Sy

1371 6 )% H2HU AN ST B ;:.i




S R SR R L S S SRR SR LTI SRRARARARERE

i e e——w—

T Pl —r w1 -.-—.—.—._-.....-q..._.-_...r -

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

L A T ya—

- -—-

—_———= b el e e et ‘= v rmr . ama m mT's &2 BT T W - r1ETers T o - F i . . - - = -rr T

that your motion should prevail, but in a general

mainstream adjudication of massive complexities

such as this. I don't think that strict rule

can apply evidenturally, and therefore I will

overrule the motion, making the worst case of

this if my action'is in error. I'm quite certain

it's not reversible error, and I'm quite certain

it isn't erroneous otherwise I*ﬂould do otherwise.
All right, you may proceed. All right, we

are ready to begin the crosé examination of

Mr. David Dornbusch.

CROSS EXAMINATION

BY MR. ROGERS:

Q

May it please the Court, Mr. Dornbusch, did the
gstudy you performed for the United States for this
case, was it -- was its' intention to determine
the value of Indian Land on the Wind River Reser-
vation for purposes of a declaration of taking?
No, 1t was not.

What was the purpose for which you did theée study?

The purpose was for the five project areas, to

determine the feasibility of determining irrigated

agricultural projects, and to do that, we per-

formed an analysis of those proijects.

dornbusch-crosgs~rogers
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As I understand from your testimony, that in
going about this you determined costs and
benefits associated with the development of
these lands, projected them in the future; is
that correct?
That's right. We determined:.the.costs as they -
would occur and the bhenefits as they would occur

for a hundred vears into the future.

And then by some process you also returned those

costs and benefits, so projected, back to present

day or present value; is that correct?

That's right. The problem that you're faced with

when you have costs and benefits that don't all

occur at the same point in time is to compare

them at a comparable point in time. In other

words, future values have -- are different according

to when they occur in the future. The idea is the

notion of discount into the present value, Maybe
I can explain it better if I draw a picture.

Fine, i1f you would,

Is there a marking pen I can use?

(Off the record discussion,
What I'm going to describe 1is the same sort of thing

I tried to do in words last week, The idea is that

if this is time into the future, what I'm trying to

u a—
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explain here is that suppose you were to do some
work for me as a lawyer and you were to charge me
a fee and your fees were, let's say, a thousand
dollars, and that this time, let's say. time zerxo,
if I were to say to you, Okay, I'm willing to give
vou that thousand dollars now or I'm willing to
give it to you -- I'didn't draw a very straight
line, but what I'm going to try to show is, one
year, also a thousand dollars. Suppose I were to
say to you Ilwill.eithér qive you now today a
thousand dbllars or a thﬁusand dollars after one.
year, I think you'd é%y} no, I won't.take:the
thousand dollars after a year, 1I'd rather have

it now, and the reason is you could take the
thousand dollars, you can put it in a bank or you
could invest it somewhere and get some.return on
it. And let's saf'you were able to get ten percent
return, and 1f yoﬂ wvere, what you'd be able to do
with a thousand dollars today is get $1100 at the

end of a year. So you'd say to me, well, I really

don't want a thousand dollars at the end of a year, o
but i1f you give me $1100 at the end of a year that i
would be the same thing to me as a thousand dollars

now, I could invest it at ten percent, I could get

dornbusch-cross-rogers
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$1100 at the end of the year, and the two are
equiﬁalent to me. And what I'm saying then is
that this would be a notion of your time value
of money, okay. i

You can work it the other way around.
Suppose you were to do that work and I were to
say I dﬁn't have any money now, I can't pay Yyou

your thousand dollars, but I can pay you some-

time in the future. And I were to offer you

instead of a thousand dollars, $1100. You would

say to yourself, okay, $1100, let's see, if I
were to take my thousand dollars and invest it
at ten percent I could get $1100. Dornhusch is
offering me $1160, my present value of that $1106
is a thousand dollars. You can imagine what we
call discounting that back to the present and
because of your time value, ?1100 discounting
back to the present would give you a present value

of a thousand dollars, Okay.

dornbusch-~cross-~rogers
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\‘{A 1 A. (Continued) That was for an interest rate for what 2
ﬁ 2 you might call a discount rate, too, of 10 percent. i
\‘.4,4 3 Now, suppose that you actually could invest that i*f
\5‘4#5 4 money at 20 percent instead of 10 percent, that would Li
‘fﬁ 5 change things because now instead of $1100, Yyou would
K;:: 6 want $1200, and what you would be saying is i€ X ‘E
ﬁ vi offered you $1100 a year from now, you would say, no, :
\:"ﬂ 8 that's not really enough, I could invest that $1000
}
":ﬂ 9 now at 20 percent and I could get that much more {
g 10 money for it. So you would want -- you would want i”
>3 1 to return $1200. And the same point in reverse, if %;
‘iﬂﬁ 12 you were to say -- if I were to say to you, "I don't i
:::: 13 have any money right now, I can't glve you the ;
| 14 $1,000, what would you take a year from now?" You ;
Jf”g 15 would say, "Well, my opportunity for investment is l ]
i
":4 16 20 percent, so I need $1200," And my present value '.:
ﬁ 17 then is $1,000 because now your discount rate is
a9 18 20 percent, That's the idea that's going on here.
vl)i"” iQ Q. That's the effect of using different discount rates?
ﬁ 20 Al That's right, that's exactly right,
ﬁi—lﬂ 21 ) Okay. Now, the problem that we are faced with is
,ui;,d 29 that we have a similar situation, again time going
‘f"" 53 off to the right, and we have, to simplify it, we |
::: 24 have a very large, let me draw an arrow down as the -;1
55’" 25 dornbusch - cross - rogers !
i wreow oo TRONTIEN BEPORTING SEAVICE i

<3

S 1
O LA B
AN ih d2h C L /
A




LTI TTTT T 1 1 0 T T T v T A A Y

Al r-— —

10
11
12
13
14
15

16

17
18
19
20

21

22
23

24

25

L e

LR e peenns——— PR -

Ao W ——T

Ammar
i Al i pa - gy T W= WrETLEmEmI L4 o = W L mmiumT 3

-_——us . = = = T oTrw T - phely— e =T — = s m L msker wF Tk S

investment that must be made in developing all of
these systems, and let's say just for argument sake
that they all occur at time zero. They don't because
of the construction period, but just to keep it
simple, let's put it at time zero. But our benefits
come back in an annual stream. Every year we grow
our crops and we sell our crops, and what we get

back are benefits that look like this (indicating).

And, let's say, this were to continue on indefinitely.

We have to form a basis by which we can compare this
annual stream -- I'm drawinghin the years now, this
annual stream of benefits on into the future to this
big amount of costs, and it would be wrong just to

add up all of these benefits and say the costs were

$100,000 and each of these benefits were $100. It

would be wrong just to add them all up because, as

you go into the future, the present value of those

future benefits, as I showed here, is less. 1It's
less according to the percentage, the discount rate 1
that you use. So what I'm tryving to show is that
future values have a diminishing value in terms of
present time, and they are affected by the discount
rate that you use. That's the idea we were headed

to. And what I did was I took this stream of Ffuture

dornbusch - c¢cross -~ rogers
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'&V""! 1 benefits, discounted them to the present so I could
ﬁ 2 compare them on an equivalent basis to the present
\D“A 3 costs in oxder to compute 1:1y benefit~cost ratio,
\'j‘-”l 4 0. You also, in terms of projecting costs associated
\fd 5 with the accrual of those benefits over the years
\2 6 took into account replacement of certain capital
jaﬁ 7 | equipment, did you not?
\i"d 8 A, Yes, that's what I had in mind when I sald it's
‘Td g more complex than just one investment in time,
:‘: 10 What you actually have is a lot of investments
H 11 1 during the construction period. Then you have
G;ad 12 replacement of a lot of your equipment, not only
::j‘ 13 the on-farm equlipment, but even a lot of your sys-
i’,.d 14 tem components, So what you would have is some
(“5 18 | major investments up front and then some investments
| fe 16 on out into the future that may look like this
q;': 17 (indicating), and it becomes very complex. And
,1'.,.9 18 what you must do and what I did was to take each of
f”g 19 these future investments and each of these future
:‘j 20 returns discounting them the same way I just des-
W 21 | cribed to one point in time to compare them with
_*,J - the benefit-cost ratio,
| 4 - Q. So they are all -- both the benefits and the costs
ﬁ 24 are brought back to the present values using the
4“"‘ 25 dornbusch - cross - rogers -
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discount rate that you --

A, That's right.

Q. -~ that you determined to be appropriate?

A. That's right, it is the discounted present value
of benefits and the discounted present value of the
costs, and I compared them to get the benefit-cost
ratio,

Q. So that whenyou were asked the question last week
as to whether or not the value of or the benefit
of, I think it was, $636 something for per irrigated
acre, that's only part of the picture, is that right,
that's only the present value of the benefit?

A, That's right.

0 You also could have answered, 1lf asked, that there

was a present value for the costs associated with

that benefit?

A, Yes, that's right.

Q. And that the ultimate conclusion you made, is it
correct to say, was that you took the net of the
benefits and they exceeded those costs brought back
to present value?

A, No, I took all of the benefits back to present

value and I took the systems cost back to present

value and compared them ==

dornbusch - cross - rogers

f s = o —— m v mmawA Tk e A AT M WSS oo R U R R o o e Ga o S O S b Tem——n g g N

oy i Wbyl whe e T W

A0 VWEST 24711 STHIET FRONTIER REPORYING SERVICE ZITR IR VIR LS ST L

CbyEhNE Wy BJGON

[anitl er b
{305 635 8280

'O I T A B TP

— g S
vk A

- L | - ]
R
- "3

P T i -
'"gru:'*' s R el
r

L g v = _n;',.mL:::

att -,

o e b - -
i R L LWL o, e a
. A a - - Ar o




LR LA T TR T T I

=k

'Y TR d &

ﬁ\: ."‘-y N~
| .

—
. - e e ———
Pulm

10
11
12
13
14
15

16

17
18
19
20

21

22
23

24

25

I ————————— e ar e m—— S rappeapey P Ee el L e

To arrive at the benefit-cost ratio?

To arrive at the benefit cost -— if I understood
vour question, I thought you said I was subtracting
the cost out. I didn't take them out,

I thought yvou matched them to benefit to arrive at
a net benefit?

That's right,

In this instance, a positive one?

That's correct, That's correct.

It's still a little difficult probably for some of
us to apﬁreciate, I guess, in a day of 19 percent
prime rates, 16 percent mortgage rates and the like,
that a 4 percent discount rate is an appropriate

number to pick. How could you explain that more

fully?

MR. MERRILL: Your Honor, I object to this

line of questioning, This is supposed to be cross-
examination., Thus far it has been nothing but a re-

hash of everything that has been gone over on the

witness' direct examination. No new points have

been flushed out, there has been no disclosure of
facts and data underlying. So far the witness has
simply described the discounting procedure and the

costing and present value distinctions that he

dornbusch - c¢ross - rogers
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0. (By Mr, Rogers)

A, Yes,

e T s L i
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described fully in his direct testimony. 1 think

Mr., Rogers can refer to the transcript if he needs
more lnformation.
Your Honor, I believe --

MR. ROGERS:

THE SPECIAL MASTER: I'm going to overrule the
bbjection only because I heard someone last week

attack the 4 percent discount rate as being ridi-

culous or absurd. I think that was you, Mr., Merrill,

MR. MERRILL: That's correct, Your Honor, I did,.

THE SPECIAL MASTER: So I think I'll allow a

few questions on it,

Could you explain the selection of
a 4 percent discount rate when we are faced with the

kinds of rates in other fields that we have today?
Flrst of all, you are quite right that the
prime rate is up on the order of, I'm not sure what
it is now, 18, 19 percent, something like that. How-
ever, to begin with, the proper rate to be used, the
fully inflated proper rate to be -~ would be one
that is fully reflective of long-term costs of

borrowing to the Federal Government, In these

kinds of projects you don't use prime rate because
the source of money 1s the Federal Government and

their long-term rate is more appropriate, So we

dornbusch -~ cross - rogers

SRRRARE LT FRONTIER REPORTING SERVICE T e

ST
. - .. ‘ t
S g, MOy “-' T 1 4

O

Ve LT 2atiy STHEL Y
Y
i}




I
¢

4

TE53T1Y

-

'_p""'

A LI T 19U TNy

o

3
e

- R LpE, L A R S o SR BT Ly e pm - S—

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

A raww - mpr s Eross TR

- ——— - FoTEALr dmmis mE e REL o S A AL & Rap AR E L o et A AL G R L W N s mmaew s umd

are talking about initially an inflated rate of
long-term borrowing of, let's say, 12 percent., I'm
not sure what it is, but, to begin with, that would
be the comparable rate to begin with. Let's just
say for argument's sake on the order of 12 percent.
Okay, that rate is a fully inflated rate. By this
I mean when somebody loans you money, you are going
to pay them back money with future dollars, They
want a return on their investﬁent, but they are
also worried with the fact that your future dollars
might be cheaper, have less value, have less
ability to buy something than the present dollar
that they are loaning you. It's the reason why in
a large inflation economy people don't keep their
money, they don't want to hold it very long., They
go out and buy something right away because if they
don't buy it now, if they hold on to their dollars,
in another year the value of those dollars to buy
that thing will not be as great, The prices are
going to go up because of inflation, So when you
loan money, you seek to get back at least the
amount of dollars or the value that you have loaned
out and, let's say, if inflation is going to be,

say, 30 percent in a country like Brazil, it is

dornbusch ~ cross - rogers
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epﬂ 1 even higher, If you know that you've got to loan
H 2 somebody $100 and they are going to pay you back
z 3 dollars that are going to be 30 percent lower in

value, you are going to want $130 back at least,

-

TR

5 okay? Over and above that, you are going to want

f

6 some return on your money, and so the interest rate,

F

7 the loaning rate that you're talking about has some &

II'.p--.--

TAYYERINY

components, and the first component is that amount

I

9 which you want to earn on your money; another com- 1 E

10 ponent is the inflation component, that's the amount b

11 to compensate you for the fact that you're getting 5

f‘a 12 back less valuable dollars, So now, i1f you look *_ 4
::: 13 at the long-~term federal borrowing rate and you're 4
1

‘aﬁﬁ 14 looking at that 12 percent and you recognize that \
f’e 15 part of it has inflation in it and the other part i
‘:6 16 is really the amount which is to pay for the time I
ﬁ 17 | value of the money, then you recognize the follow-~

f.a 18 ing: That you have a real rate and a nominal rate,

f’é 19 the nominal rate being the fully inflated rate, the .'
:j 20 real rate being the lower rate with inflation re- -:
P 21 | moved, i
~ Jd"’ 29 Okay. So let me just talk in those terms,

H 23 The real rate is something less than 12 percent.

:j 24 The nominal fully inflated rate would be the 12

4-="" 25 dornbusch - cross - rogers ,
:;’ gy mowmmommemmmes oo
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percent. Okay, in doing some research I found that
there is agreement over the fact that when you do a
benefit-cost analysis that you really have the op-
tion of using prices, costs that have inflation
built into them into the future. You may project
vour costs and your prices into the future recogniz-
ing inflation, recognizing that they will increase
into the future. If you do that, you would be cor-
rect in using the fully inflated rate, the nominal
rate that I talked about, Let's say it is 12 per-
cent, There i3 an alternative method, and that
method is to project prices and costs into the
future without trving to project inflation, assum-
ing inflation is zero, and you could do that as
long as you did it for both your costs and your
returns and you were consigtent; that you began
them at the same point in time, you assumed no in-
flation into the future, and you did that for both
of them, but also --

Q. If you do it for both, it is a washout?

A It is a washout, but only if vou then use a discount

rate which also has inflation removed. So, on the
one hand, you have the method which has costs and

prices inflating into the future and a discount

dornbusch «~ Ccross - rogers
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rate which also inflates into the future because
you want to recover more dollars to account for
that inflation. But the equivalent method would

be to use costs and prices that do not inflate

into the future,that hold constant into the future,
remove inflation, remove the problem of having to
figure out what future inflation might be that no-
body can really predict, It saves you that problem,
but then you would only be correct in using a dis-
~count rate which also is net of inflation,which had

the inflation component removed.

Now, two sources immediately that I could cite:

One is Charles Howe, who is a professor of economics,

I believe he specializes in natural resources, water

regsources, at the University of Colorado. In fact,
I think he's editing a series of books now on water
resource economics as well as the Water Resources

Council itself, which is Iinteresting because the

Water Resources Council is the one that first recom-

mends -~ or tells you to use costs and prices that
do not inflate into the future that hold constant,
but then they come back and tell you that you must
use a discount rate that they themselves recognize

has some inflation in it, And they published or

dornbusch - cross -~ rogers
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0. I take it that you looked at this and you did not

A No, I did not.

prepared a working paper in 1979 where they looked
at their own recommendations and criticized them
and said what we are recommending is inherently

inconsistent and wrong; that the method that we are

suggesting of not inflating costs and prices is not
-- i8 correct, but the discount rate that they are
recommending is incorrect in the face of that method.
And they recognized that fact and they said that, in
fact, as Howe said, you should be using the real
rate completely net of inflation if you use that

method,

choose the 4 percent discount rate you employed
purely on your own judgment?

Again, I did some research to see
what other economists who had specifically analyzed

this problem had determined. I was aware that the

rate was less than the 7 1/8 or even 12 percent
when you remove inflation, However, I depend upon
other economists who I said did research -- for
example, Paul McCracken, who is the former Chairman
of the Presldent's Council for Economic Advisors,

did state in the Wall Street Journal that, I believe

he sald the rate was, well, let me check my notes

dornbusch - cross - rogers
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just to be sure. Yes, Paul McCracken sald the true
interest rate is 20ta 3 percent. There are others,
Jorgenson and Auerbach, Harﬁard University economists,
in Fortune Magazine were cited as saying that the rate
is 4 percent. What I found was that there was dis-
agreement over what the specific real rate was. But,
in general, they were unanimous in their -- the eco-
nomists were unanimous in their feeling that it was
in the range of about 2 to 4 percent. Some of them
said around 3, some of them said it was lower, around
2. But in the research that I did of their studies,
it was all shown -~ all of them showed that the

rate was in the range of 2 to 4 percent, I used 1
percent and not a lowexr rate because at 4 percent

I was at the high range, high portion of that range,
and the projects are demonstrably feasible at 4
percent and then even more feasible if you want to
fine tune and find that perhaps the real rate is

lower,
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(By Mr. Rogers)

two percent?
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That would be more feasible at

That would be more feasible at two percent according

to the same logic that I showed you earlier, that

guideline,

And you're also testifying that even the Water Re-

gsource's Council originally came up with seven and

eight percent, has criticized that figure?

That's right.

As. an interest rate and discount rate; is that

correct?

That's correct.

You testified that concerning the report by Douyg

Agee here in Wyoming, the Agee Report, is that

the kind of report that a professional economist

such as yourself '‘seeking. to develop 'crop budgets

would rely on?

Yes, it is,

Did I undexrstand that vou had -- you had made

checks by interviews or perhaps other processes

to confirm the accuracy of Agee's crop budget?

Yes, I did, that's right.
crop budgets, and I also reviewed it in comparison

to interviews of farmers that I made and my staff

dornhusch~-cross-rogers
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made in the area.

0 Did those, did that additional checking confirm

the accuracy --

A . Yes, it did.
Q -- of his crop budgets?
A It did,

Q Is the term practicably irrigable acreage a term

that is used in the pure field of professional

economics?

A No, I don't believe it is.

Q Is it used by economists in planning water resource

projects?

A No, it is not.

Q Where did you learn of the term, do you know. of
the term?
A Yes, I know of the term,

Q Where did you learn of the term?

A I can't remember exactly when it was, I think it

was prior to this case. I heard of it in connection
with the Arizona versus California case, I think

in the early 60s an middle 60s,.

Q So, as far as you know, it's not an economic term
uged in your field, it's perhaps a legal term?

A Yes.,

dornbusch-cross-rogers
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B“A ) L MR. ROGERS: I have no further questions,
H 2 Your Honor.

S 3 THE SPECIAL MASTER: All right, who's next
é-ﬁ‘ 4 on cross-examination, State of Wyoming?

E‘A 5 MR, MERRILL: I believe that we are, Your
g 6 | Honor.

?ﬁ 7 THE SPECIAL MASTER: Fine,

i“’*’ 8 | MR. MERRILL: At this time I will defer:my
i:ad 9 cross examination of Mr. Dornbusch until a later
ﬁ 10 time in these proceedings for several reasons.
i"‘;-d 11 First, Mr. Dornbusch, as you are probably aware,
i&"fa 12 will return to testify concerning the economic

A

*‘:4’ 13 feasibility of the historic irrigation projects
z 14 on the Indian Reservation. I do pot know, but:
i"ﬁw‘ 15 I suspect that his methodology for evaluating
U:"” 16 “those projects is quite similar to that which he
::: 17 employved with respect to the future projects.
i"”" 18 Y say I do not know because of the time we last
;aﬂ‘ 19 deposed Mr, Dornbusch in January, he had not be-
f"ﬁ 20 gun - hls analysis with respect to the historic
z 21 projects,

rb** 2 I believe that by deferring my cross examina-
Fhﬂg - tion I can avoid repetition of many of the con-
::: 24 ceptual disagreements that the State has with
w, - Mr, Dornbusch's analysis which would apply to both

i
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areas, and save the Court probably three or four

days of cross examination,

THE SPECIAL MASTER: Very well. I appreciate
that, and we'll notice and let the record show
that your scope of cross at that time will in-
clude that of the -~ of the proposed as future as
well as the historic.

MR. MERRILIL: Thank you, Your Honor.

MR. ECHOHAWK: Your Honor, may I speak to
that? It appears if we are going to discuss Mr,.
Dornbusch's testimony of future lands, which is
certainly the largest part of the United State's
case, Mr. Merrill should do it now. If he's not
prepared to cross examine now, then I think he-
should admit it, but I think that he essentially --
he's had all weekend to prepare, he's heard the
testimony, he's deposed Mr. Dornbusch. I think
the cross examination should be now, and then
when Mr. Dornbusch comes up the second time, he
should cross examine on only those points that
change, I don't think that he should be able
to have an extra two weeks to prepare, read the
testimony and work on it from there. I think

that this is patently unfair,

THE SPECIAL MASTER: Once.again, Mr. Echohawk,
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if this was:an ordinary lawsuit you are correct.

It is the most extraordinary lawsuit in the history
of this State, therefore, I'm making some exceptions
that are inevitable and necessary.

MR. ROGERS: Mr. Master --

THE SPECIAL MASTER:. He has given an explanation
of why he has chosen to wai£ until he can discuss
methodology for both future and historic, and it
sounds plausible to me and I have permitted him to
do that.

Yes, Mr. Rogers.

MR. ECHOHAWK: Your Honor, my point is that I
think Mr. Merrill is just buving time to prepare
his cross examination.

THE SPECIAL MASTER: In that case we can all
buy a little time once in awhile, and even that is
not objectionable.

MR. ECHOHAWK: I think in the normal course
of business 1f this is going to be the rule of
the game, I think as Mr, White always says, estab-
lishes the law of the case and allow us an extra
week for cross,

THE SPECIAL MASTER: 1It's not going to be

necessarily the preceédent maker., T sgee nothing

wrong, i1f you have an identical set of circumstances,
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I'll grant the same consideration to you as

I have to him, if there are similar facts re-
garding establishing benefit-cost ratios on

facilities,

MR. ECHOHAWK: I think the same situation

should have applied -~

THE SPECIAI, MASTER: Mr. Echohawk, I've al-
ready ruled for him and you've given your ob-
jection. I don't what point there is to gain

in --

MR. ECHOHAWK: My other point is Dr. Mesghinna
is also going to return to the stand to talk about
the same sort of thing, Mr. White was certainly
able to carry on and I think Mr, Merrill should
carry on.

THE SPECIAL MASTER: Well, the very fact
that they were able to do it your way once ought
to bring you around to at least considering that
they can do it their way once. If Mr. White
was kind enough to complete his cross-—examination
of Dr. Mesghinna, Mr. Merrill should have an oppor-
tunity to do his cross—-examination of Mr, Dornbusch
the way he'd like to do it, by doing it down the

road a“ways,

I see nothing unfair, prejudicial to aﬁ?bady's
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case in letting him do that. And I've already
ruled that he can do that.

Now, Mr. Rogers.

MR. ROGERS: Mr. Master, I find myself in
this position again where I've been accused before
of making argument on a point already ruled on,
but I really didn't have ah'opportunity to speak
to it first, so if I might, with the Court's
indulgence, I think when the agreement was made,
which was at-théerinitiativeof the: United’ States,
in order to present a more orderly case to divide
up even the same witness's testimony when they
were talking about, in this instance, future
undeveloped lands compared to historic lands that
had been 1lrrigated, it was clearly understood by
the counsel making the agreement, including those
for the State, that we would clear up the =-
we do the future‘lands first, we'd do.that, clear
that up and get that done; move on to another sub-
ject matter and we would not have the opportunity
then, when Mr. Dornbusch in this instance were to
come back on the stand to testify about historic
lands, we would not have the opportunity at that
time to try to cover some ground again that we

may have missed back iﬁ his discussions of future.
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It was -~ The idea was to make a more sensi-
ble presentation to the court. Now, I can see€
gsome logic in what Mr. Merrill says about dis-
cussions of methodology, even though it's not
in conformance with the original understanding
that we had., But I do have a concern that when
he does come back to the point of giving Mr.
Dornbusch's full cross—examination, in whenever
it is, it was that it will go beyond merely method-
ology and he will go into specific issues of findings
and conclusions that Mr, Dornbusch made using that
methodology on the future lands when that should
be an issue that has been cleared up previously
and we've moved on to historic.

It's a confusing enough case as it is, and I
think it would be even clearer -- T think we've
all had trouble from time to time keeping track
of whether we were talking about North Crowheart
when certain things are being talked about or when
we are talking about a certain irrigation project,
two very different concepts. And mixing of thosel
at a later point in time somewhat out of order,

I think will not benefit the case. So I would
ask for, I would ask for a modification of the

Master's ruling, at least to the point to require
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that Mr. Merrill now, even if he reserves Cross-
examination on methodology generally that would
apply to both future and historic, that he at
least, at this point, clear up all of his
questions specifically addressed to future lands.

THE SPECIAL MASTER: Well, I've ruled, and
I think my ruling, the more I hear of arguments
opposing it, the more I think it is proper,

There is one limitation, however, Mr, Merrill,
that I think comes out of your own observations
last Friday when you thought you'd have about
a half a day to complete cross—-examination of
Dr. -- of Mr. David bornbusch this morning, And
1f you felt that way, then you would probably
feel that way, and I don't think you'd have any
objectioné if T were to say that when you make
your cross-examination on the future, the evidence
would justify -- When you get to talking about
the future -- You may cross examine on historic
however long the facts on historic warrant but
when we get to your examination on the future
just completed, I would imagine you would have
no objection to limitation of a half a day.
MERRILI,:

MR. With respect to the specific

facts and analysis that he used in the future
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lands, that is correct, Your Honor, I'd have no
trouble at all.

THE SPECIAL MASTER: I think that helps a
little bit. I have some guestions I want to ask
Mr. Dornbusch.

MR. MERRILL: Your Honor, may I make a couple
other remarks before you question the witness?

THE SPECIAL MASTER: All right.

MR. MERRILL: First, I cannot let stand the
accusation on the record that I have somehow not
prepared my cross—examination. I will state to
the Court that I have a notebook full of it and
boxes full of exhibité prepared to proceed at this
time in case you were to not let me defer or not
permit me to defer my cross-examination,

Secondly, I'll state to the Court that during
my cross-—examination of Mr. Dornbusch, I'll make
every effort to distinguish that part which is
addressed to the historic lands analysis and that
which is addressed to the future to avoid any
problems that Mr, Rogers correctly perceives
could occur,

EXAMINATION

BY THE SPECIAL MASTER:

dornbusch-examination-special master

T ey ey’ e o orm

- T E TR Rt ol

A0 NEST 24TH STHEET FRONTIER REPORTING SCRVICE SO LT

Crd rifadal WYY H 2000

- Li-'i,",i' by b
13006 3% 2 Ht) n_mi.h‘ 1‘:; ;.1.1

B L 0 T ..

|
‘1-
b3
E]
—_ I|,_.—------u..—.-..,—-—-l-"-"'-".l ’.-I'-EJ
- —_— e ""'k;t

nv'ﬂ

vy R h pe T -.,‘..ﬁ..;'_,i PR Py "_,.r.t 't Chpme ;:‘_‘::r_r-* : n‘;..:::.;“
BTN R e e SRS "h{*-f-__ g &

iy . 1 L

1""'" —....__,‘._.___- "
] "
. A



Pyl
A o o TLE——LTTLT WY d 4 T T r W oW md -.----.--[—-n-n.i--—flr e ek o om - e R RS T e e . — — - rm —— — — B rm— = e -—

V 1
‘ﬁ 2
P i 4
i~ ;
& -z
- s
o
| 10
& 1
& 12
P
;aﬁ’ 13
&2 14
- s
::: 16
- 17
| & 18
:: 19
‘;‘J 20
ot 21
o« 22
o 24
¢ 25
P
g

0 w0 ¥

Ay e = m———t e

—arr T
wur T

A4 - - wuye= = FT
mma iy e A e w — ———— A & v omomm e = v EEr ¢ omm . A i 7 A R W Sty el —i—mmmm T RS

Mr. Dornbusch, I'd like you to look at page 13
of your Exhibit 268.

13?2

Page 13.

Yes.

The table 5 carries the four percent constant
discount figure that you used on your work in
this testimony.

That's right.

And your conclusions are noted'in this last
column. If you were to have used a higher dis-
count rate, you just testified, that the bene-
fit-cost ratios would be less attractive.
That's correct.

Could vou prepare for me a table and submit it
to me at some time in the next week or so, ten
days or two weeks, at your convenience, which
would give for each of the five study areas,
project areas, the benefit—cost ratio of the
discount figure or to have five percent instead
of four, six percent instead of four or five,
seven percent instead of a lesser one, and
eight percent, because your testimony included

experts who would. have indeed said’ the discount

dornbusch~examination-special master
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figures, real discount figures could be as high
as seven or eight and still not be inflationary.

In that case it would appear to me that two
or three of the five would no longer*take the
test, and I'ﬁ,anxious, I would like to see what
those figqures would produce,

A All right.
Q Couldn't you do that?
A Yes, I would do that.

THE SPECIAIL MASTER: - All right. I appreciate
that. When you submit it to me, I'll make copies
of that and distribute it to all, I'l; submit
it to the State of Wyoming, Mr. Merrill, and to
Mr. Echohawk and to Mr. Rogers,

THE WITNESS: May I ask, actually anticipating
that that miqght be of interest --

THE SPECIAL MASTER: You have already got it?

THE WITNESS: I have prepared somewhere, X
don't know if I have it with me, the benefit cost
ratios for four percent, five percent, six percent
and seven and one eighth. I did not prepare anything
higher. &And if I could limit what I give you to
those rates, it would make my job a lot simpler.

THE SPECIAL MASTER: I'd consider that an

dornbusch-examination-special master
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@ 1 answer to my question. You say you have them ;
f! " 2 with you? )
e 3 THE WITNESS: I might., If you'd like me to !
4 4 look for them, I could do that.
¢S :
o S THE SPECIAL MASTER: All right. What, we've {«i
. b
‘i,g-g 6 been at it about an hour, and let's take a ten | 15
' £r5
éﬂ’ﬂ 7 minute break. If you find it, fine, t
sy i
: 8 MR. ECHOHAWK:: Your Honor, before we break, '-;
4 31
if”‘" ;&5
, g just to make one point. - I know you've already ';
é;a 10 ruled on deferring the cross examination, but it P
& 11 has caused a great inconvenience to the United
< 12 States because we have brought Mr, Merchant in
«“
i el 13 all the way from San Francisco to assist in the
< 14 cross—examination of Mr., Dornbusch, and had we
¢ 15 known that, we wouldn't have expe'nd‘ed the money i
i 16 to bring him here and we could have found that : ?-
o 17 out Friday. i !
= 18 THE SPECIAL MASTER: Well, Mr. Merrill,
& 19 it's -~
o
20 MR, ROGERS: I might add, the Tribes have
- 2 their expert economist here for the same reason.
e ”9 MR, MERRILL: Your Honor, we'll pay their
..~ 21 air fare if that's acceptable and solves the 3
o
24 problems of the United States and the Tribes.
o 25 THE SPECIAL MASTER: Are there some other
- T i rrowvizs nevowtinG apmvicE T T
i m (A0 6% §oH0 rma_i;[;hi _-;:: :, .
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reasons besides the lawsuit that make this

necessary?
MR. MERRILL: No, Your Honor, I belieye it's

the most expeditious way to proceed with the

cross—examination., I was looking through the

examination to find for you, Mr. Dornbusch's
analysis of discount rateé of five, six and
seven and an eighth percent to give to the Court

today.

THE SPECIAL MASTER: It maybe:that I've

4

done your cross examination for you, I don't know.
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MR, MERRILL: No, you haven't, Your Honor, not
at all., And I simply want to point out that I be-
lieve it will be a savings of the Court of a great
deal of time to combine the cross-examination as to
both the conceptual analysis and the sﬁecific analysis
applied to the historic and future lands, If I can
do it altogether and perhaps do some comparisons
between the historic and the future analysis, and I
do that for the purposes of saving what I believe
will be three or four days of cross-~examination. It
would simplify it to put it altogether. Mr. Dorn-
busch already testified that the concept of PIA was
not an economic conceptﬁ,it is a legal concept. We
are concerned with practicably irrigable acres, and
I think 1t will be a more meaningful cross-examination
to have it all combined on the historic and future =--

MR. ECHOHAWK: Your Honor, may I also make one

additional point? This has happened on two separate
occasions to where Wyoming says if you don't let us
do something, we're going to have four days of
cross—-examination. I think Mr., White threatened
four weeks of cross-examination just --

THE SPECIAL MASTER: He did, indeed,

MR, ECHOHAWK: -- just to get into Dr. Mes-

ghinna's notebook,

- o —
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THE SPECIAL MASTER: He did, indeed.

MR, ECHOHAWK: Each time these matters come
up they say we are going to keep you here forever,
I think that has happened time and time again.

THE SPECIAL MASTER: Well, it won't happen
again; and if it does, you remind me, Mr. Echohawk,
real firmly.

I'm going to go ahead and grant this, It may
be improper, but it certainly isn't a vital crunch,
We'll take the -- we'll order that you do take care
of the transportation cost,

MR, MERRILL: We will do so.

THE SPECIAL MASTER: And theper diem and so
forth. But they have had a couple of days in court
and they have had occasion to observe the proceed-
ings, and I'm not sure but what they may have been
better off by doing that.

MR, ECHOHAWK: Mry . Merchant just got here last
night,

MR, MERRILL: He's been here before, Your
Honor,

THE SPECIAL MASTER: 1In that case I'll say
what he hasn't heard hasn't hurt him,

Let's take ten minutes,

MR. ECHOHAWK: Your Honor, my next point is
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THE SPECIAL MASTER: Oh, my God,
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MR, MERRILL: Well, now, the cat is out of

-

the bag, Your Honor.
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THE SPECIAL MASTER: Now, we've got the

reason -- my God,

L] ...-‘
.
] -
L
. B
T

MR. ECHOHAWK: We were anticipating at least

a half a day of cross-examination,
THE SPECIAL MASTER: Well, let's come back in

ten or fifteen minutes,

{(Recess, 10:07 a,m, to 10:18 a,.m,
THE SPECIAL MASTER: Okay, we will please come

to order.

Mr. Merrill, we thank you for your cooperating
to enable us to move ahead a little today.

MR, MERRILL: Thank you, Your Honor.

MR, ECHOHAWK: Your Honor, before the break
you asked whether Mr. Dornbusch had prepared -- or
whether he would prepare an analysis of the benefit-

cost ratio at the varying discount rates, and over

the break he found that he had done s0. He pre-

pared a graph showing the benefit-cost ratio versus

the discount rate for each of the projects for, I

think, 4, 5, 6, 7 1/8 percent. Right now I would

like to present to you what we have narked as
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United States Exhibit WRIR C-274, which is that

graph that shows the varying discount rates and

the B/C ratiog.

THE SBECIAL MASTER: Thank you very much. I

appreciate that,

I'm not admitting this into evidence, I'm

keeping it as a working paper, or would you like

it introduced into evidence at this time?
" MR, ECHOHAWK: We would move it into -~ I

guess we have to ask Mr. Dornbusch what it is,

whether it is his,

THE SPECIAL MASTER: Well, was this document
called U,.S. Exhibit WRIR C-274 prepared by you?

THE WITNESS: It was prepared under wy direc-
tion. I prepared the calculations for the numbers
that are graphed there.

THE SPECIAL MASTER: And is this what you had

in mind, Mr,.Dornbusch, when you said you would find

something for me?

THE WITNESS: Exactly,

THE SPECIAL MASTER: Okay, in that case, I
will receive it into evidence now, and it is a
B/C ratio versus discount rate on irrigated

agricultural project areas, and it refers to the

five areas of the Reservation,

355 ST 24T ST YRONTIER BEPORTING SERVICE
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i
‘4 1 (The instrument identified as
&N (U.S. Exhibit WRIR C-274 was
?4 2 (received in evidence.
% 3 MR. ECHOHAWK: Your Honor, I might also note
&8 4 that H‘r‘..Dornbusch has prepared similar tables as
2o |
i 5 are contained in Exhibit C-268 for the varying dis-
‘3‘,,3 6 count rates. Also, he's got 5 percent, 6 percent
&3 7 and 7 1/8, if you would like those also. It is a
“J_ 9 8 gsimple format that shows the same results.
; 9 THE SPECIAL MASTER: Is it your intention to
e 10 bring this in later?
P 11 MR. ECHOHAWK: It is not my intention.
"f 12 MR, MERRIILL: It is my ~intention, Your Honor,
E
; 13 and I might also give them to you now so the Court
é-!a 14 has the full Btory..
2 15 THE SPECIAL MASTER: I thought this was as good
= 16 a place for them as -~
aaes
. 11 MR, MERRILL: I thought I might as well go
&:"'9 18 ahead, and I'm handing the Court and counsel, Wyo-
o 19 ming's WRIR ED-12, ED-1l3 and ED-14; and upon doing
e that, I want to ask Mr., Dornbusch a couple of
et 20
ot 21 questions about those, and I would move their ad-
P 29 mission as well,
] 23
i¥
24
25
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CROSS~EXAMINATION

BY MR, MERRILL:

Q.

& P P D

)

Mr, Dornbusch, I hand you copies of what have been
marked as Exhibits ED-12, 13 and 14; would you
please identify ED-12 for the record?

ED-12 is a set of crop budgets for the crops that
were selected by me for the five project areas.

It also includes Tables 2, 3, 4 and 5, similar to
Tables 2, 3, 4 and 5 in my Exhibit 268, However,
this sets forth a discount rate of 5 percent --
Okay.

-—~ instead of 4 percent, which is my Exhibit 268,
Would vou please lidentify Exhibit ED-137

ED-13 contains the same thing for discount rate of
6 percent,

ED~147?

ED-14 contains the same thing for a discount rate
of 7 1/8 percent.

Were these exhibilits prepared ~-~ or, excuse nme,

these materials prepared by you or under your direc-

tion?

They were.

Do these three exhibits, ED-12, 13 and 14, accurately

represent the results of your analysis of the economic

dornbusch - cross - merrill
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feasibility of the five future project areas at
discount rates of 5, 6, 7 1/8 percent, respectively?
Would you repeat that question, please?

MR. MERRILL: Would you please read it back to
him?

(The above question was read
(back by the reporter: "Q: Do
(these exhibits, ED-12, 13 and 14,
(accurately represent the results
(of your analysis of the economic
(feasibility of the five future
(project areas at discount rates
(of 5, 6, 7 1/8 percent, respec-
(tively?"

Yes, they do.

MR, MERRILL: Your Honor, I move the admisgssion
of Exhibits ED-12, ED~13 and ED~14 into evidence.

MR. ECHOHAWK: Your Honor, may I have some
voir dire?

THE COURT: Yes, you may voir dire the exhibits.

VOIR DIRE EXAMINATION

BY MR, ECHOHAWK:

Q.

Mr, Dornbusch, for the exhibits that Mr. Merrill
has identified, ED-12, 13 and 14 --

Yes,

-~ with reference to those, your analysis, take,
for instance, the 7 1/8 percent, depicted in ED-14,

is the 7 1/8 percent your professional opinion as

dornbusch - cross ~ merrill
dornbusch - voir dire -~ echohayk
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1 to what the discount rate should be in your analysis?
2 A No.

MR. MERRILIL: Objection, Your Honor, This 1s

AETTETREEER
- & i . n :1.
o

4 not voir dire of the exhibits, The voir dire of
5 the exhibits goes to whether they were prepared by
i 6 Mr. Dornbusch, and they have been --
7 THE SPECIAL MASTER: The observation is well
8 taken, but go ahead with your questions as to these
9 specific exhibits. In other words, did he use
r:,gg 10 7 1/8 as his figure, or is he still standing by
3‘:"‘ 11 4 or something over that? I'm inclined to permit
12 this,
w;#i 13 MR, ECHdHAWK: I think it is the same thing,
.:fsﬂ 14 but my point is, Your Honor, that these exhibits
-4 15 were prepared by Mr. Dornbusch, there is no question .
16 about that. The question is whether or not they re- :E%
17 flect his professional opinlon as to what the dis=- -}
il 18 count rate should be,
i' 19 THE SPECIAL MASTER: They reflect his profes-
-f#, 20 sional opinion of what the discount rate should be,
i 21 if you use the discount rate of 5, 6, 7 1/8, He
‘S 29 has said that,
? 23 MR, MERRILL: Your Honor, I didn't offer the
? 24 exhibits as reflecting his professional opinion as

25 dornbusch - voir dire - echohawk
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to the appropriate discount rate. I simply offered

them as accurately reflecting the results of his

economic. feasibility at those discount rates.

THE SPECIAYL MASTER: That's correct,
(By Mr:Echohawk) Mr. Dornbusch, you said that, 1
believe, these tables reflected your opinion as to
the economic feasibility at the various percents,
is that right?
That's right.
Didn't you testify earlier that in order to do a
proper economic feasibility analysis where your
costs and returns were net of inflation, your dis-
count rate would have to be net of inflation?

MR, MERRILL: Objection. Asked and answered,
Your Honor.

MR. ECHOHAWK: I'm just merely laying the
groundwork, Your Honor, for the next question,

THE SPECIAL MASTER: Overruled, What is the

next question?

Yes, Perhaps I need to make myself clear, When --

If I said that this -- these exhibits purport to
show the economic feasibility, I think what T
should have said and what I meant was that these

exhibits show what the benefit-cost ratio would be

dornbusch -~ voir dire ~ echohawk
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1 if the proper discount were these percentages. it
2 is my conclusion that they are not these percentages,
3 so if you are to -~ if you're trying to infer from my

statement as to economic feasibility, I don't think

5 you can draw,. conclusions as to economic feasibility
6 from these exhibits, only discount rate.

7 Q. (By Mr. Echohawk) So these exhibits would not show
8 what the economic feasibility would be using these

9 5, 6, 7 1/8 percents?

It SIS T U ORI PR ) TR ﬁ c-Re . Ra tﬂhrﬁ
=

-
r 4 sk rrk

10 A. That's right,

11 MR. MERRILL: Your Honor, I have a lot of pro-
12 blems with that.
13 THE SPECIAL MASTER: I do, too.
14 The witness has clearly explained that he's not
15 substituting in his judgment and in his professional
16 conclusion an increase in the rate; 4 percent is
17 what he'suusdd, and 4 percent is what he's sticking
18 bY .
19 THE WITNESS: Right,
': 20 MR. ECHOHAWK: My point is, Your Honor, if the
;L 21 5 percent rate 1s to be used or the 7 1/8 percent is
a3 - to be used, then the other costs and returns reflected
1 93 in the various *tables should alsoc be adjusted accord-

24 ingly.

dornbusch -~ voir dire - echohawk
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THE SPECIAL MASTER: Well, I presume they were
or they would not have been put in the various pages.
Mr. Dornbusch, for example, on 12, certainly
your 5 percent was cranked into your costs of truck
and tractor, implements and materials and the 5 per-

cent was used throughout, was it not?

THE WITNESS: Yes, 5 percent was used throughout.

The only -- What I want to emphasize is my -- what
I'm concerned about is the use of the word "economic
feasibility". It seems to me when you use those
terms, you do imply that is the proper discount rate
to use.

THE SPECIAL MASTER: And you would state that
if vou were to use 5, 6, or 7 1/8, you fﬁgl you could

not come up with the economic feasibility, but you

would have used what, in your opinion, was an impro-

per discount rate?
THE WITNESS: That's correct.

THE SPECIAL MASTER: All right, we have that,

gentlemen,

THE WITNESS: That's correct.

THE SPECIAL MASTER: And that's the point you
wanted to make, Mr. Echohawk?

MR. ECHOHAWK: I think there -«

THE SPECIAL MASTER: I8 there additional --
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51 g:
r‘ﬁﬁ ) MR, ECHOHAWK: -~ is a small point just a ?I
:::: 2 little askew of that one. i;
rd#o 3 Q (By Mr. Echohawk) Mr. Dornbusch, if 4 percent is gi
r’" 4 the proper -- is what you determined the real rate? ;
5 A. Yes. }
e 6 Q Real discount rate? %1
o T A. Right, '
g3
. ] Q. And the analysis was prepared at 7 1/8 percent, would ;?f
' 9 that imply that there were 3 1/8 percent tacked on 2
,;,. 10 somewhere?
s 11 A, Yeg8 ==
- 12 MR, MERRILL: Your Honor, I sure don't under-
] 13 gstand the question.
. 14 THE SPECIAL MASTER: I would be inclirned to
. 15 rule that that's not a relevant question,
} 16 MR, ECHOHAWK: My point is, Your Honor, there
f P 17 is not 3 1/8 percent tacked on anywhere in, say,
18 the fixed costs or in either the fixed costs, the
19 custom materials or anything. They are the same as
- 20 is used at the 4, but they don’'t have the 3 1/8
) 21 tacked on the end,
L - THE WITNESS: Maybe I can make it clearer,
> f 2 what he's talking about,
= 24 The analysis that I used projected costs and
25 dornbusch -~ voir dire - echohawk
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‘?’A 1 returns into the future at no inflation increase.
‘i:!: 2 Okay, that is inherent in each of these three
:JA 3 exhibits I did not forecast costs and returns to
r“’" 4 inflate into the future. Okay. The proper analysis
“A 5 I using the 5, 6, 7 1/8 discount rate would have been
::: 6 to inflate those costs and returns by inflation and
i 7 then use that discount rate that also had an infla-
f’g 8 tion component. What_: I'm going back to is my
"Tra 9 earlier discussion about the proper discount rate
::: 10 that you use with your cost and your returns. And
i 11 if you project costs and returns to be flat, no in- ‘Eﬂ
= 12 flationary increase into the future, you should also &
] 13 use a discount rate that has no increase into the 1lf
14 future., And these exhibits have costs and returns ‘ ’ﬁ
15 assumed to be flat into the future with no increase '. t
16 for inflatlion, vet the interest rate that is used ﬂ?
17 daes‘have gsome inflation component,
18 THE SPECIAL MASTER: It is your evidence that
19 the discount rate -~ that the discount rate of §
20 percent has an inflationary component cranked in
21 it?
99 THE WITNESS: It has one percentage of inflation
03 in it, vyes,
24 THE SPECIAL MASTER: That is in your opinion |
25 dornbusch -~ voir dire - echohawk l
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but not Mr. McCracken's?

THE WITNESS: No, that would be -- in fact,

Mr, McCracken would conclude, may even have more ==
in other words, Mr. McCracken, as I recall, felt

that the discount rate shouldiube -~ well, let me

check to be correct., I think -~

THE SPECIAL MASTER: Two to 3 or 3 to 4?

THE WITNESS: Let me just check to be sure.

Okay, Mr. McCracken felt that the true interest

rate is 2 to 3 percent. So in using a 5 percent dis-

count rate, I believe Mr, McCracken would feel that

there's 2 to 3 percent inflation built into the 5

percent rate,

THE SPECIAL MASTER: Did you quote someone

who felt that the figure of 5 or 6 percent had no
inflation within it?

THE WITNESS: No, the sources that I found

consistently cited rates that were lower than 4

percent and some even lower than 2 percent,

MR, MERRILL: Your Honor, I believe the record

should reflect,in answering your questions about Mr,
McCracken's work, the witness was referring to some

notes, and I believe that under the Rules of Evidence
I'm entitled to examine those notes.

THE SPECIAL MASTER: I would say beginning your
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cross—~examination and as soon as you are completed
with your voir dire, and I believe I have completed
that for you quite satisfactorily =--

MR, ECHOHAWK: Exactly, Your Honor, Therefore,
I would object to the entrance of these exhibits in
that they =~

THE SPECIAIL, MASTER: Make your objection,

MR, ECHOHAWK: They are totally inaccurate.

The costs in here reflected in each of the exhibits
are net of inflation, whereas the discount rate used
has some inflation built into it, Therefore, the
economic feasibility analysis shown in these exhibits
1s inaccurate.

THE SPECIAL MASTER: The objection is overruled
and these exhibits will be used for whatever their
probative value is based upon the other evidence
that will be admitted and offered having a " bearing
on the establishment of this difficult matter,

Go ahead, Mr, --

MR, ROGERS: Your Honor, I would like to state
for the record that the Tribes do join the United
States in the objection you just ruled on.

THE SPECIAL MASTER: Okay. Fine,

MR, ECHOHAWK: I believe =-- Well, thaﬁ's all.

THE SPECIAL MASTER: The Court feels that this

IS ATt FRONTIER BREPORTING SERVICE
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] is one of the crucial factors andlissues to be deter-
2 | mined in this litigation; that is,iwvhat is a benefit- ;}
3 | cost ratio that justifies a project has been one of f?
4 the matters that has concerned more people in the E%_
5 Rocky Mountain West since its establishment than -- %%
¢
6 and, of course, the source of water, availability of -
7 | water., And, therefore, we intend to give it consider- ?{

e . au

ably more time,study and attention before arriving at

"
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9 any conclusions, These are just a portion of many :
10 exhibits I suspect we'll be having before you're ;EE
o
i1 through, B
W
i s I
12 Go ahead, Mr. Merrill, X
1
13 (The instruments identified as |
(ED-13, ED-13 and ED-14 were il
14 (received in evidence. | ;g?
15 ?3
16
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20
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MR. MERRILL: Like you said before, Your Honor,

wa're into the heart of it now,

Q. (By Mr, Merrill)

Mr. Dornbusch, may I examine the notes

you were referring to when you described Mr. McCracken's

work concerning the real interest,

Yes, you may. Here is a copy.

(Brief pause,

Mr. Dornbusch, I'm reiutning to you your copy since
Mr. Echohawk has handed me a photocopy of the same notes.

(Brief pause,
MR. ECHOHAWK: Your lonor, Mr, Merri;; and I have

agreed that this document, since it's been handed to

you and raised, should be introduced into evidence at
this point.

THE SPECIAL MASTER:

Whose exhibit will it be?
MR. ECHOHAWK: The United States' exhibit.

THE SPECIAL MASTER: WRIR ==

MR, ECHOHAWK: That would be WRIR C-275,

Mr. Dornbusch, in reference to Exhibit C=275,
is this a paper prepared by you representing your

regsearch as to what the real discount rate should be?

THE WITNESS: Yes, it 1is,

THE SPECIAL MASTER:

A portion of it, I suspect,
a portion of your research? |

Dornbusch-cross~merrill
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THE WITNESS: Yes,

' THE SPECIAL MASTER: Do you have extra copies for
the official --

MR. ECHOHAWK: Yes. Your Honor, at this time
I1'd move Exhibit =--

THE SPECIAL MASTER: You two have agreed on this,
have you not?

MR; ﬁﬁggILL: Yes, Your Honor. I agreed to the
admissibility as long as it's not: for the truth of
its ccn£ents but simply representing the results of Mr.
Dornbusch's results of his research.

THE SPECIAL MASTER: U.S. Exhibit WRIR C-275 Y
is hereby admitted into evidence and will be captioned
in our exhibit index as Paul McCracken work paper, is
that =--

THE WITNESS: It was actually an article written
by Paul McCracken that I cited as well as some other
citations of work by and about other economists,

THE SPECIAL MASTER: Shall be McCracken work
paper.

THE WITNESS: It was an article in the Wall Street
Journal.

THE SPECIAL MASTER: Cholce of discount.

MR, ECHOHAWK: Your Honor, I think it also shows not

Dornbusch-cross-merrill
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only shows the McCrackeﬁ information, but some other
information.

THE SPECIAL MASTER: Well, our problem now is just
how Leo would caption this in the index of exhibits,

MR. ECHOHAWK: How about just Dornbusch paper
entitled "Choice of Discount Rates for Evaluating
Water Resource Projects"?

THE SPECIAL MASTER: All right.

0. (By Mr. Merrill) Mr, Dornbusch, I direct your attention
back to Exhibits ED12, 13 and 14, which have been
admitted into evidence, which I believe are your crop
budgets and feasibility tables for five, six and seven
‘and one-eighth percent discount rates.,

A. Yes, ‘

Q. Let's just take a look at the top of page of ED12, which
is a crop budget for baled alfalfa, Isn't it true that
contaiﬁed within that crop budget are costs which are
dependent upon the discount rate assumed for a particular
analysis? “

THE SPECIAL MASTER: Can I «=-

THE SPECIAL MASTER: May I hear the question again,

pleaaé, Merissa,

Dornbuschecross-merrill
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{Thersupon, the following quasFion

(was read back as follows:

Let's just take a 1ook at
(the top of page ED12, which is

(a crop budget for baled alfalfa.
(Isn't it true that contained
(within that crop budget are costs
(which are dependent upon the
(discount rate assumed for a
(particular analysisg?”

("Q.

MR. MERRILL: I believe the answer was yes, Your

Honor, if I'm not mistaken.
(By Mr., Merrill) Isn't it true, for example, that the
line item for overhead interest would be computed ati

the discount rate shown at the top of the page?

Okay. It's possible that in some vary small costs
rather than computing the interest for each rate,

becaugse the cost was so small I might have used a

different rate and feeling that the results would not

have been significant.

What other rate might you have used?

I believe I might -- Well, in that case I think that

I used the five percent, but there were occasions
where it was easier to use a higher discount rate
because as I said, the costs computed would have been
larger and the results would not have been significant,
but I think however, in the cost of interest within
general overhead I used the five percent.

bornbusch~cross-merrill
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Okay. Ign't it true that the fixed costs for truck

or tractor shown on the front page of ED-12 would
also vary with the discount rate assumed for particular
analysis?

Yes, they do,

Howlabout the fixed costs for implements?

Yes, they do,

Did you use the interest rate shown on the top of
ED-12, that is five percent, in computing those six
costs for which the interest rate would matter?
Yes, as I recall I did.

Would the same answers hold true with r;spect to

ED-13, which assumes a six percent discount rate?

Yes.

And. how about ED~14 at seven and one~eights percent?

Yes.

Mr, Dornbusch, would you please take out your report
which has been admitted as Exhibit C-268,

Okay.

Turn to Table : 1~ on Page *':4; of that report,

Okay,

Beginning with malt barley at the top of the page,
would you please tell the Court on what facts and

data you relied in determining the price for each of
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the five crops and your crop mix?

2 | A. Are we through with crop budgets for now, can I put that
3 away?

4 | Q. VYes,

5 | A. Okay. The question was in regard to the price of

g
‘.,d__
"
=Y
B
Y
P
| ::z 6 malt barley? ;
2 7 | Qo Yes. Would you please tell the (j‘.ourt on what facts and 'sé
'd?ﬁ’ 8 data on which you relied that the price per bushell %?
é”’ 9 for malt barley in 'your analysis was $2,71. F
z 10 | A. Yes. .I described the process earlier called normalization, *‘
7 11 which seeks to find the most representative price for a ‘1
d?*g 12 crop, and it does this by recognizing that a particular Eié
‘dg 13 spot price in time is not necessarily the most j
::: 14 representative, but the way to get at the most 1 :
P 15 representative is to use that most recent price, to use 1??
1?*5 16 a most recent price as well as previous prices, Eé
} :z:: 17 weighting them according to some set of weights, which ‘ ?3
" 18 | decrease as you go backwards in time, 1
Q“"‘"‘ 10 This is, by the way, recommended by the Water
iFAd 20 Regsources Council, and is the procedure that I followed, *
.; 21 I used the specific weights recommended £or grains |
d 29 by the Water Resources Council Reference Handbook,
e 23 January, 1980, for years 1974 through 1978. And for each L
“ y of those years I obtained a cost -- price, axcuse me,
::j 25 Dornbusch~-cross~merrill
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\%




i vl ks v —r — ro——

;

6-7-MR vlb

ey o e Ly g L amm s R 4R = el e v e de—

ATELET LRI R R R ALY

m

.1

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

Q.

A.

Q.

A.

T e e rrdr v Y e ppay g — pEEE m amT el g am am iy T AR - a =

for malt barley. I obtained that price from Bob
Carver who is an agricultural economist and head of the
Wyoming Crop and Livestock Reporting Service in Laramie,
and he performed a service of malsters, the buyers of
malt barley, and wholesalers on May 30, 1980, and
repofted to me tﬁose prices for -~ their prices for
those years,

I weighted the prices in each of those years by the
WRC rates to determine the normalized price, and on Fhat
basis I computed the $2.71 price per bushell.

THE SPECIAL MASTER: Mr, Merrill, it's 11:05,
do you want to go on to 1l1l:30 and break for lunch or
do you want to take a break now?

MR, MERRILL: Why don't we go on to 11:30, Your
Honor, and maybe I can close out this one segment
of cross-examination.

THE SPECIAL MASTER: Very well,
(BY Mr. Merrill) Did you say that Mr, Bob Carver is
an agriculture economist with the Wyoming Livestock
and Reporting Service?
Yes, that's right,
Where is the Wyoming Crop and Livestock R:'porting
Service located?

I'm not sure where the main office is. I believe Bob

Dornbusch~cross-Merrill
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Carver is in Laramie, however.
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Do you know whether the Wyoming Crop and Livestock

Service ~- Reporting Service, excuse me, publishes

malt barley prices?

To my knowledge they don't, and that was the problem,

that if they do publish them they were not applicable

for our region.

performed by one of my staff and he wasfthé one who

discussed it with Bob Carver.

Mr, Dornbuﬁch, how did you d?termine that Mr. Carver

worked for the Wyaming Crop and Livestock Reporting

Service?

I did not determine it,

3

Who would that be?

-~= worked with him, Dave May.

Are you aware that Mr. Carver does not work for the
Wyoming Crop and Livestock Reporting Service but in
fact works for the University of Wyoming?

I admit I'm not aware of that, but it wouldn't surprise

ne,

I actually had this part of the project

As I said, one of my staff --

"How did you determine -- excue me =~- did you use

the same methodology you described for malt barley
in determining the price per ton of alfalfa?

The price per ton of alfalfa was determined differently,

I L ST S THEL )
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In this 3
case the WRC reports directly prices for hay,

all b |

aled hay, and I used their reported price for
W

yoming for all baled hay of $52.99, and that is a

curre
nt normalized price for that commodity for Wyoming.
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] It's been published in Agricultural Price Standards
2 January, 1980 by the Water Resources Council. '
3 THE SPECIAL MASTEE: For what year? |
4 THE WITNESS: For 1979.
5 0 (By Mr, Merrill) So I take it that the base year
6 of your analysis was 19797

7 A That's right.

8 Q So that your prices and costs and so forth were all

9 bagsed on 19797

10 A Normalized 11979 prices.

11 Q How did you determine the price per unit for corn

12 silage if it's different from the WRC method that

13 you have already described? | i

14 A Okay. Corn silage price was computed based upon the ;

15 alfalfa price and this is based upon its nutrient %

16 value of 30 percent of the alfalfa price and this i

17 information is obtained from the Doug Agee report g

18 | that I referred to earlier, page 13 footnoted,

19 I believe it is.

20 THE SPECIAL MASTER: I want to interrupt,

21 Mr, Merrill, with a question to help me with the

22 troubled problems in this matter,

23 If you establish in vour profession, Mr,

24 | Dornbusch, that one must take a flat approach to :
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1 l both benefits and costs in order to arrive at

2 figures which justify a project --
3 THE WITNESS: Yes.
4 THE SPECAIL MASTER: -- so that there will
5 be no inflation, you have a flat figure, how can
6 one accept the figqure of $60 a ton for alfalfa
7 and how does one deinflationize that figure?
] | THE WITNESS: The $52.99 a ton for alfalfa?
9 THE SPECIAL MASTER: {(Nodding head affirmatively).
10 ' THE WITNESS: Okay. Prices and costs will in-
1 flate through time up to any point you want to |
12 examine them. If you took prices and costs at %
13 different points in time, they would have different E
14 amounts of inflation within them. When they had i
15 attained that point in time, okay, if you use }
16 them at the same point in time, presumably they have
17 the same amount of inflation within them because
12 they are being bought with the same dollar at that
19 same day. That's why yvou hear the term constant
2 dollar. Constant dollar only refers to the dollars
- at a particular point in time,
22 THE SPECIAL MASTER: So you feel you did not
21 adjust the cost of inflation for a given year, then
you don't have to adjust the price of the hay for
24 )
29
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&Lb 1 that given year, you have therefore rendered both
i
!t;:". 2 flat?
&@'. 3 THE WITNESS: You have.
%;; 4 THE SPECIAL MASTER: In your work?
o THE WITNESS: Well, you have not yet rendered
:F 6 them flat, you have reached a point where they
1 T are both being purchased by the same dollars.
.' 8 | Therefore, whatever it is the inflation and the
' 9 dollar is the same --
*- 10 THE SPECIAL MASTER: Canceled it out as the
&t 11 the so called wash~out?
,f1 12 THE WITNESS: That's right. And it is only
; | 13 from that point on that you have to worry about the
F 14 inflation. It is the point that you begin with
15 that must be the same point in time. You must
H:F" | 16 compare costs and returns at the same point in time,
17 THE SPECIAL MASTER: Thank you:
18 THE WITNESS: Your welcome,
19 CROSS EXAMINATION (RESUMED)
20 BY MR. MERRILL:
21 Q Mr. Dornbusch, did you use the WRC prices and nor-
29 malizing coefficients to determine vour corn
23 grain price?
24 A Yes. Corn-grain price of $2,.55 a bushel was
25 dornbusch-cross-merrill
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1 determined the same way as I did for alfalfa.
:jﬂ 2 I obtained it from the published Normalized Prices
o 3 for Principal Commodities. by the Water Resources
4 Council, the same publication as I cited Before,
S ~ corn for corn grain in Wyoming.

-6 Q Okay. How did you determine the corn grain after-
7 math price of $5.48?

8 A Okay. The price for corn grain aftermath is

9 | first based upon the pricesrpaid per animal unit ;
10 month in 1978  as reported in the Wfoming Crop and

11 Livestock Reporting Service Publication, special ‘
12 survey of Wyoming grazing arrangement in 1978, 3;
13 Thelr price for all types of arrangements com- i
14 bined was $5.39 per animal unit month and I con- i
15 verted that to the normalized 1975 price using ﬂ
16 the appropriate factors to obtain $2.55 per E
17 bushel ~- | }

18 Q In your analysis did you -assume that the $5.39

19 per AUM price, you obtained from --

20 A Oh, excuse me. Excuse me, I was talking about

21 corn for grain and I was confused, I began my

99 discussion with the corn grain aftermath., I for-
- got what you asked before, was it the aftermath?

24 0 I was asking you about the aftermath the second

25 dornbusch-cross~merrill ;
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time around.

A Yes., The aftermath I took the $5.39 for the AUM
and converted that price to normalize 1979 prices
for corn grain aftermath of $5.48,.

Q Okay. How did you determine that the $5.39, the
unnﬁrmalized price for corn grain aftermath should
apply to the Wind River Indian Reservation?

A As I said, this is the figure published in Wyoming
Crop and Livestock Reporting Service, it's based
on a survey which I sought to determine the prices
that are obtained for aftermath and the prices are
quoted according to animal unit months, that is the
unit that we used to express the aftermath, It is
reported for the State of Wyoming and as I sgaid it
is based upon the survey for the State.

Q Mr. Dornbusch, do you know what region was covered

by the Wyoming Crop and Livestock Reporting Service

to indicate $5.39?
A Offhand, I don't recall the specific region.

0 Igs there an annual report which you relied upon?

A I'm not sure of that either; I believe it was a

speclal survey performed in 1978 and I don't know
if there's anything more current than that., T

believe that's the most current information we were

dornbusch~cross-merrill
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) able to obtain.
2 Q If you do not know the region covered by the report,
3 how did you determine that it was applicable to
4 the grazing land on the Wind River Indian Reservation?
5 A Well, I specifically sought information that was
6 applicable to the Wind River Indian Reservation
7T and I believe this was as close as we could come to
8 the price for AUM's for the Wind River Reservation.
9 Q What other sources did you consider in determining
10 the price for corn grain aftermath?
11 A That was the source we used.
12 Q Mr. Dornbusch, I hand you what has been marked for
13 identification as Exhibit WRIR ED-?.
14 A Yes,
15 Q Do you recognize that document?
16 A Yes, I do.
17 Q Would you please describe it for.the record?
18 A It is the reference handbook to which I referred
19 for January, 1980 published by the U.S. Water
20 Resources Council.
’1 THE SPECIAL MASTER: What's the ED number on
- this exhibit, is that a 77 |
- MR. MERRILL: That's a 7, Your Honor.
24 THE SPECIAL MASTER: Very good,
- dornbusch-cross-merrill
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MR, MERRILL: My 7's are a little strange.

Q (By Mr. Merrill) Mr, Dornbusch, I direct your

attention to page Roman Numeral II-IV which also
has an Arabic number at the top of the page of
Exhibit ED~7 --

A II-1V, yes,

Q Have you got it?

A I've got it,

Q Would you please look at the paragraph immediately
below "Computational Procedures™?

A Yes;

Q Now, .was your testimony that the analysis you did
'waglfor 1979 and that your prices and costs are
1979 prices and costs, is that correct?

A Yes,

Would you repeat the question, please?

0 Did you not testify a few moments ago that your
analysis was for a 1979 year and that therefore-
your prices and costs were in 19797

A Yes, that's right,.

Q Would you please read the first paragraph under

computational procedures on page Roman Numeral

II-IV?

A Okay. "The estimate of current 1978 .normalized

dornbusch-cross-merrill
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shown in the following tables are weighted
averages of actual season average prices over
the five year period, 1974 through 1978.°7
Q Did you use the 1980 WRC Handbook in arriving
at your prices?
A Yes, I did.
0 Are your prices in your analysis then 1978 or
1979 prices?
A Well, I believe they are current normalized price
as of Sepéember, 1979,
Q Do you still believe that in light of the state-
ment that you just read from Exhibit ED-7?
MR. ECHOHAWK: Objection, Your Honor. The
question has already been answered.
THE SPECIAL, MASTER: The objection is over-

ruled, You may answer,

A well, it would appear that that might be in doubt

but I think I would have to study this somewhat

more to be sure that that paragraph applies to
exactly what we are talking about.

THE SPECIAL MASTER: May I ask you to look
at page Roman Numberal II-VIII and is there any-
thing on that page that has a bearing on our current

cross examination material, Mr, Dornbusch?

dornbusch-cross-merrill
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' g
A Okay - i \

Q -~ and we'll get back to it later in the cross
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THE WITNESS: Yes. As I saig, I believed
when we used this that we were referring to the
current normalized prices and I believe that the :
information we had at that time was that they
were as of September, 1979. That's why that

paragraph does confuse me but as I said I would

want to -- B
THE SPECIAL MASTER: Study it?

THE WITNESS: -- study it more to be sure, :

copy of Exhibit ED-7 with you --

examination after you have had a chance to check

it. t
THE SPECIAL MASTER: Can someone tell me

what the NRED-ESCS is?
MR. JACOBS: Natural Resources Economic Division,

Your Honor.

THE SPECIAL MASTER: Just a minute. Natural --

MR, JACOBS: Natural Resources Economic Division.
THE SPECIAL MASTER: ESCS, Soil Conservation --

MR. JACOBS: Economic Statistics and Cooperative

Services, It is now ESS,.

dornbusch-crogss-merrill |
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] 1 THE SPECIAL MASTER: I don't know how that
' _ 2 publisher would reconcile the statement that the
;ﬂ 3 witness read that the computational procedures
";“ 4 are normalized in '78 figures which is the result

3 “ 5 of an average season of the five year period just
e%' 6 before then, and that September, 1979 figure
eé‘.i 7 written on page II-VIIT maybe we can.get' to that

-a’ 8 a little bit later after we take a break for
A 9 lunch.
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MR. MERRILI: Your Honor, if you'd like, we can
get to it right now and make that the last point before

we break for lunch.

THE SPECIAL MASTER: Go ahead, if you will.

(By Mr. Merrill) Mr, Dornbusch, will you please turmn

to page No. Roman numeral II-9 on D-7.

Yas.

I direct your attention on that chart or table to the
farthast.#ight-hand column that says current normalized
price, and you'll note right before iﬁ:a date,
September 1l4th, 1979.

‘YQB e

Isn't it true that to the left of the current normalized

price are US season average prices for the years 1974

through 19787

Yas,

Isn't it true that the current normalizéd price in the
right-hand column is based on those fives years?

Yes, I believe it is. I think, to answer your previous

question, the estimates of current '78 normalized prices

which is shown on the column under 1978, those prices

are the ones which are the ones that are derived from the

five-year period, '74 to'78 and not the september, 1979

normalized prices.
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I think that's perhaps where your confusion is
coming from, that the prices  listed for '78 are
derived as descﬂbed on Roman numeral I'I'-:‘l,; but as I
said, I'd like to look at that to be sure.

Q. Mr. Dornpusbh,'isn't the September 1l4th, 1979, date
in the uﬁpar right~hand column of page II~9 the date

that computer printout was issued?

MR. ECHOHAWK: Objection, Your Honor., The witness

has no idea ~-

THE SPECIAL MASTER: Well, if he knows what that
figure refers to, he may answer, if he doesn't, he
may say So.

THE WITNESS: No, I don't know anything about a
computer printout,

Q. (By Mr, Merrill) Are you suggesting then that the
current normalized price shown in the right-~hand most
column is the normalized price of those crops on
September l4th, 19797

A. No, that's the normalized price to be used, I believe,
for 1979.

Q. Isn't it true that that normalized price is based
on the averages of the years 1974 through '78?

A. Yes, I believe it,

THE SPECIAL MASTER: Let me ask a question while

pornbusch-cross-merrill
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wa're there too. Did the page dealing with commodities
and current normalized prices to which we were
refarring, list about items down, corn for grain =-

THE WITNESS: Um~hum,

THE SPECIAL MASTER: ~-- and gives a bushell fig?re
anywhere from $3.02 in '74 down to $2.11 in '78 with
an average of 2 -~ $2,.,147?

THE WITNESS: Normalized, ves.

_ THE SPECIAL MASTER: Normalized. But you used
the figpre of $2,55 in your report and exhibit, Canﬂ
you exp}ain tﬁat difference?

THE WITNESS: Yes, The WRC publishes normalized
prices for every state in the nation, and the particular
price'that I used was for the State of Wyoming, $2.55.,

~MR. ECHOHAWK: I think for the record, Your
Honor, vou could look at page II-ll. 3

THE WIMTNESS: Yes, there it is, the bottom of the
column on 2-11,

THE SPECIAL MASTER: I see it indeed and it's
exactly what you used for §2.55. Thank you again.

! Q. (By Mr. Merrill) Mr. Dornbusch,:in light of your
testimopy concerning the current normalized price in

the right-hand column of page I1-9, and the comment that

you read earlier from pagell%-4, do you believe that your

Dornbuﬁch—croas-merrill
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prices are 1978 or 1979 prices?

A, 1979,

MR, MERRILYL: Your Honor, this concludes one

phase of my cross-examination. It might be a convenient

time ¢to break,

THE SPECIAL MASTER: All right, let's go to lunch
and let's take until 1:30 and prepare, do an effective
job with the remaining hours.

MR. MERRILL: For the Court's information, Your
Honor, I believe after lunch Mr. Echohawk intends .to

raise a matter that came up before you earlier, which

was a motion to take judicial notice of lands served i}

by certificates that were issued by the Wyoming State
Engineer, and just so that we don't catch the Court :
off balance, I thought I'd give you forewarning that I
believe he intends to raise that this afternoon, and we'll
make a response,

~ THE SPECIAL MASTER: We're ready to héar arguﬁents
on that,

MR. ECHOHAWK:

Okay. So long as we can set it

in the proper context so we know what we're going to
face, you recall in March, I think it might have been
March 16th, I think, the United States made the motion
for the Court to take judicial notice of the Wyoming

Dornbusch-cross-merrill
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adjudicated certificates. ?
8

THE SPECIAL MASTER: Beginning with 1905 through T

- .. a9

1908 or nine? - -
MR, ECHOHAWK: I think, whatever it was, we L)

3

presénted a list, we wanted you to take judicial notice gﬁ
of that, as proof of irrigability and admission against éﬁ
interest of Wyoming and so forth, | E;
THE SPECIAL MASTER: All right. } '%

MR. ECHOHAWK: We had testimony from Mr. Christopulos fg

5

and so forth. ?.
THE SPECIAL MASTER: Right. | K

s
o e
el

MR, ECHOHAWK: And my understanding is that Your

Honor granted that motion and established a prima facie

e e e e TR s
2t L

case for irrigability. \f
THE SPECIAL MASTER: Whether it establishes a prima %
facie case, I granted the motion. |
MR. ECHOHAWK: That's what we asked for in our motion.
MR. MERRILL: Well, Your Honor, Y believe we should
refer to page 2470 of the transcript.
THE SPECIAL MASTER: I think it grants additional
evidence for me to consider as to the irrigability,

MR. MERRILL: That's correct, Your Honor, but you

didn't rule that it establishes a prima facie case of

irrigability, and I can quote your ruling out of the,
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transcript if that will be helpful.
THE SPECIAL MASTER: Why don't we leave it till

after we have some lunch?

(Thereupon a lunch recess was
(taken at ' 11:30 a.nm,
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