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THE SPFCIAL MASTEP: Ladies and Gentlerran, we'll
please come to order. I've got a serious problem, and
I don't know what to decide to do, but all of vou ought
to know about it, and I welcome your comments.

I'm supposed to be a pallbearer Monday in Sundance,
Wyoming, at the funeral of Mrs. Carolyn Barton, a
lifelong friend., I don't want to go. For one thing, you
can hardly.get from Cheyenne to Sundance without
starting in with Sunday driving all night and gettina
there in the morning. But there's something else
inside of me that tells me I got to qo. So before
we adjourn at noon I'll know what we're going to do.

MR.'ﬁHITF: Maybhe we ought to talk about this
off the record,

THF. SPECIAL MASTER: All right, off the record
for the balance of the discussion.

(0ff-the-record discussion.

THE SPECIAL MASTER: Okay. Let's go back on the
record. This is to announce that there will be no
session Monday next, and after today's session, we
will resume Tuesday morning at 9:15 in this room,

302, Capitol.
(Off-the-record discussion.

MR. WHITE: Your Honor, we may go to fits and jerks

today because we still have maps that are being copied
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that we need to provide to counsel, but I'll try to
make it hold together as much as I can.
THF. SPFCIAL MASTER: Very good.

CROSS-FXAMINATION (CONTINUED)

BY MR, WHITE:

Q And Dr. Mesghinna, let's talk about the issue that
we left off with yeste?day, and that is whether or
not you were working on the same arabhle land hase
that HKM testified to in this action. Let me move
this over a little closer.

THE SPECIAL MASTER: About where vour chair is
might be good. I'll help vou with it.
MR, WHITF: Mavhe we can do it riqght here.
MR. ROGERS: I'll do it, Your FEonor.
(Off the record discussion.

0 (By Mr. White) I have on the easel what was admitted
during Mr. Kersich's testimony for the truth of its
contents as U, S. Fxhibit C-52, T don't know how
the best way to do this is so that everyone can see
it, but let ' me clip what's been marked for identifi-
cation as Plaintiff's Fxhihit FM-8-A or future
Mesghinna 8 and Arapahoe-~52, which maéches this
exhibit number over in the right-hand side, and I
ask you if FM-8~-A~52 is not a blue line copy of

vour Plate 11 of the Arapahoe Ranch?
mesghinna - cross - white
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A. Yeah, these are the proposed irrigation project

plans for Arapahoe Ranch Unit.

0. And it has a red line on it, that's not on your blue
1ipe?

A, Yes, it has a red line on it.

0. Now, would you check the boundaries of the red line
and see wﬁether or not these accurately portray
boundaries of the arable land base on Mr. Kersich's
exhibit?

(Brief pause,

A Although =~

Q. Which is C-52.

A. Alphrough it is quite hard to exactly check based on
this, on the -- which one is this, C-52, to compare
C-52 and what that is, FF ~-

0. It should be FM-8-A-52.

A 8-A-52, it seems there is some error in exactly

designating the area in question for Arapahoe Ranch.

Frontier Reporting Service
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mesghinna - cross -~ white

409 West 24th Street
Cheyenne, WY 81001

So, there seems to be a difference between the

irrigable land base on this exhibit, with which i

vou worked, and the irrigable land base shown on

Exhibit C-52, which was the irrigable land base

is that correct?

given to the Court;
Well, the area -- the total area bounded by the
WRIR C-52 and the FM-8-A-52 might be equal as

to, I guess, the gross acreadqe of 256 acres each,
but it seems the area on WRIR C-52 is shifted
southward, as compared to FM-8-A-52,

Dr. Mesghinna, when did you receive the irrigable
land base depicted by the vertical sﬁading or
vertical etching on FM-8-A-52?

YT can't say exactly when, but we have been working
on it until recently, and the latest time could be
~- this is could be -~ on September, 1980,

I would move to strike

MR. WHITE:

Your Honor,
Dr. Mesghinna's testimony concerning the Arapahoe

Ranch area, not because of any fault of Dr. Mesghinna's,
but because it seems remarkabhly clear that the

irrigable land base that Dr., Mesghinna was working

with is simply not the irrdigable land base that Mr.

Kergsich gave to the Court.

This makes it virtually impossible for the

201 Midwest Bullding
Casper, WY 81601

(307%) 237-1493

(307) 635-83280
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1 State to cross-examine on these areas, because
2 there is just a mismatch of information.

3 It is the same type of problem we were

4 trying to point out on Dr. Mesghinna's future

> areas, again through no fault of his. But here
6 is a very distinct example and it happens to be
7 the entirety of the Arapahoe Ranch lands which
8 are involwved in this particular example.

THE SPECIAL MASTER: The Motion to Strike
10 is overruled. The discrepancy is apparent to

1] wﬁich the Doctor testified, but the acreage remains

Al ey T ey g R A A Serse——t e ——

12 the same and the whole area is within the same
13 gsection and the same township and the same range. K

14 And because of those facts, I belleve it is worthy

15 to overrule the Motion to Strike,

16 MR, WHITE: Your Honor, we have not had

17 time to make copies of FM-8-2A-52 for counsel, but
18 we will,
19 THE SPECIAL MASTER: Do you want to take time

2() now or a little later?

Ty
[

" fue - <
- _— » H - i
" . ) - .
e,
= L]

2 MR, WHITE: T would like to do it during the
break, We have copying of other exhibits being
made right now also.

THE SPECIAL MASTER: Off the record.

(Off- the-record discussion.

A

. Frontier Reporting Service
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THE SPECIAL MASTER: On the record again, please.
While Mr. White is working with exhibits, I will ask
these guestions -- although maybe I shouldn't, if
that distracts you, from the work you are doing. So,

I will wait.

(By Mr. White) Dr. Mesghinna, I have placed on the
board or the easel an exhibit previously admitted

for the truth of the contents through Mr, Waples,

in which his irrigable land base is described. I

ask you to compare that irrigable land base with

what has been marked for identification as Plaintiff's
Exhibit FM-8-A-209, which matches the exhibit numbher
of Mr, Waples.

I will specifically ask you, first, if FM-8-A-209
is a cop¥ of your Plat 13, which accompanied your
report for the 'Subagency and Lefthand Units?

Yes, th;t is mine.

Would you please examine the area which we have
annotated or bounded in red on FM:B—A-éOQ and compare
that with the area shown in white just north of Mr.
Waples' parcel 3-20X on C-209, and tell me whether

or not the area bounded in red is shown as white
rather than being shaded, on Exhibit C-209? What do

you need?

nesghinna ~ cross -~ white

409 West 24th Street
Cheyenne, WY 82001 g_ Casper, WY 82601
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A. As you can see from the Exhibit WRIR C-209, it is quite
hard to make an exact distinction because of the sections
and so on.

0. But let me ask you this on Exhibit C-209: 1Isn't it true
the northern boundary of Tract 3-20X goes along roughly the
northern boundary line of Section 12?

A. That is what I was going to say.

Q. On FM-~8~A-209, isn't it true that your fields, especially
that portion bounded in red, extends well above the section
line, the northern section line, for Section 12, :into Sec-
tion 17 ,

A Yes. By comparing these two exhibits, it looks like the
uppermost part of the area in FM-8-A-209 is a little bit
out of the irrigable land, as shown by WRIR C-209. There
is a small acreage outside of that. It looks like there is
a small acreage outside of it,.

THE SPECIALL MASTER: Is that small acreage, as a matter
of fact, out of the historic irrigable acreage, or does it
just appear to be?

THE WITNESS: By comparing -- it is within the Federal |

Indian Project land, there is no question about it, but it
appears to be based on this, on 209,
Q. (By Mr, White) That is Waples 209,

A, Waples 209. This area is outside of the irrigable land,
|

mesghinna - cross - white |
i e}
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d 1 | newly classified land. As shown by Mr. Waples, this is the
2 newly classified land. But according to my plat, it shows
3 | there is a small area in here that is also irrigable. So
1 there is some discrepancy in here based upon these two maps . | |
b J' MR, WHITE: Your Honor, I am going to renew my Motion ’
6 to Strike and extend it to not only the Arapahoe land, but |
7 u also to the Subagency and Lefthdand 'Units,
8 | I will ask you to reserve your judgment on that until | ;
9 | we have had a chance to do a completé analysis of these two |
10 | areas. And I believe we will also do an analysis of the %

f | J
11 future areas, and to pick up other discrepancies, which we | r
[

TIETE3T113149949419999999999999 90

12 have not had time to do. And I would like to point out the ﬁ
13 | problem and ask you to reserve on the motion until we have l
14 a chance to locok at it, i
15 THE SPECIAL MASTER: I appreciate that. And in order ;i
16 | to rule on whether I should even reserve a motion or not, Ej
17 | or ruling or not, I would like to ask you, Mr. White, if an
18 improper inclusion has been made in Dr. Mesghinna's study
19 that truly 1ls not new Type VIIIs, isn't the best procedure
20) that you impeach or contradict his testimony with your own
21 evidence, rather than to strike that which he has testified
29 to?
23 |
24 k * Kk Kk &
25 FJ
O‘ﬁ ] o Frontier Reporting Service
409 Weost 241h Sireet i
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MR. WHITE: It can be done either way, Your Honor, As
an evidentiary matter, I must make a Motion to 3trike at the|
time the evidence comes on --

THE SPECIAT, MASTER: Xeep the record clear.

MR. WHITE: -- to keep a clean record, and I would
like you to reserve on that wmotion until I have a chance
to get our people to do a complete analysis, I don't --

THE SPECIAL MASTER: Are there more areas than these
two?

MR, WHITE: No,. With respect to the Type VIII lands

and the Arapahoe Ranch lands, although the inspection was

mighty hurried, these are the only two significant ~-
they're small problems, but these are the only two signi-
ficant areas that we were able to find. And we have not
conpleted the analysis of Dr, Mesghinna's future projects.
And, again, I don't want this to be any reflection on Dr.
Maesghinna. What I think has happened here is he was pro-
vided an earlier land base or perhaps an erroneous land

base by HKM, I don't know what happened, but it's cer-

tainly different than the one HKM gave you, and they dﬁn't
go together, and that's why I'm asking you to reserve
until we have a chance to gather the information,

MR, CLEAR: Your Honor, with respect to WRIR C-209,

I would point out that this is a second line, so it may

be possible that this portion of land appears on another

Frontier Reporting Service
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map in a different section (indicating).
If they're mapping this by section, it would be another
map showing this area, that's possible, Your Honor, and I

believe that the box of maps that we gave vou yesterday,
I think which you're going to give:us, do those include
Type VIII?

THE SPECIAL MASTER: A little louder.

MR. CLEAR: Did those include Type VIII?

MR, WHITE: There are some Type VIIIs in there, Your
Honor, I should say we did look for that problem, and our
conclusion was, and sort of speculative in a way, that two
quad sheets were put together here and they were put
together not quite on the section line as furnished to Dr.
Mesghinna. And the second line runs here and the map line
where the map sort of came together or perhaps there's
gsome other cultural features shown here, runs up here
(indicating) . And some way there was a mistake made,
perhaps, giving everyone the benefit of the doubt as to
where those section lines were.

THE SPECIAL MASTER: All right, I'll reserve judgment
on it, but it's beginning to appear that it could very well
be a type of engineering draftsmanship -~ What's the com-
pensation called on the curvature when you get to a quarter
or a quarter? We might even have some of that here, I

don't know. We'll wait and see,

409 West 24th Street
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MR, WHITE: I should also say, Your Honor, we suspect
gome of these problems may be that -- because of the type
of scale rectification on the HKM photographs, and this
will come out in our case in chief, there may well be dis-
tortions to compound the problem when it's put on quad
sheets, and again, that's not Dr., Mesghinna's fault.

THE WITNESS: I think we can solve this problem.

Q. (By Mr. White) All right, go ahead. This is with respect
to the 209 exhibit?

A Yes, I think there might be another map of the same kind
as this one, which is outside of this,

0. We'll take a look for that, we must have misplaced it the
first time.

MR, CLEAR: They're a dlfferent parcel there, Your
Honor. These three, 20X, which is shown on 209,

THE SPECIAIL MASTER: Will the record show what the
witness is pointing to on his desk now?

(Witness indicating,

THE SPECIAL MASTER: No, I meant identification.

THE WITNESS: This is a Subagency and Lefthand study
unit of the arable lands,

MR, WHITE: This is essentially the same thing that
has already been put in through Mr. Toedter, Your Honor.

Q. (By Mr, White) Dr, Waples -~ or, Dr. Mesghinna, do you

mesghinna - cross - white

S - Pl S i .
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know whether or not the Parcel 3-8X is a Type VIII land or
could that possibly be a Type VII land?
I believe it is Type VIII land, You see, I have marked

all those Type VIII lands,

MR, WHITE:

At any rate, we'll get back to it.

THE SPECIAL MASTER:

At any rate, you have that ready

to make yvour showing on this matter, gentlemen, and I'll
reserve both Motions to Strike.

MR, WHITE: Thank you, Your Honor. If we could have
a few minutes, Your Honor, I need to get the wmaps with the
field numbers on them so we know where we're going,.

THE SPECIAL MASTER: Let's take a ten-minute work

session away from the ordinary work session.
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-:‘r§7 I THE SPECIAL MASTER: Come to order, please.
z MR. WHITE: Your Honor, before we go on with the cross-
3 examination of Dr. Mesghinna, I would like to withdraw my
1 motion to strike with respect to Type VIII lands.
D THE SPECIAL MASTER: Both motions?
6 MR, WHITE: No, only with respect to Type VIII, not
7 the Arapahoe Ranch.
8 ~ THE SPECIAL MASTER: All right. The first motion
9 remains.
10 MR. WHITE: And the reason is that, as Dr. Mesghinna

1] correctly pointed out, there was a parcel on another exhibit

12 that showed his land to be Mr. Waples' irrigable land base.

il e e my n m e .

We checked. It was Type VIII. And I apologize to the

14 Court.

15 THE SPECIAL 'MABTER: No problem,

16 MR, WHITE: It was a late-at~night mistake on our
17 part.

18 THE SPECIAL MASTERY If that is your first mistake
19 in the lawsuit, you are a remarkable man.

2() MR, WHITE: I hope it is the only mistake I make.
2] Q. (By Mr, White) Dr, Mesghinna, let's talk a few minutes
2 about computer programs,

94 A Okay .

24 Q. Do you remember the computer programs you described during
o mesghinna - cross - white
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[T}—?E 1 your cross—examination with respect to future projects? -

::Z 2 A. Yes,

(é 3 Q. Could you describe for us what computer programs you used |

ﬁﬁ? q here?

(‘5 5 A. Part of them, but not all. f
6 Q. What ones did you use? ?
7 A, What ones?
8 Q. You described the computer programs, such as the drainage,
9 on-farm gsystems, and several others, ;f
10 A. Yes. |

11 Q. Could you tell us which ones of those you used?

i
53
3
.:3 12 A, I used part of them, but not all. !
::: 13 MR, WHITE: Your Honor, I wonder if we could get a '
&%g 14 stipulation to save time on this matter, among the parties,
éd; 15 that 1f Dr. Mesghinna were asked the same questions about ‘L
::: 16 his consumptive-use programs and drainage programs during 3;&‘
g‘: 17 cross-éxamination today that he was asked during cross-
o'-'Q 18 examnination on his future project lands, he would give
M 19 the same answers, and the parties would take the same
::: 2() position, and the Court would rule in the same way?
P >4 MR. CLEAR: I think that is correct.
Of"e 20 MR. ROGERS: "~Yes, Your Honor.
::: 2 MR. ECHOHAWK: Yes,
0-"9 o THE. SPECIAL MAS'I‘FR:.'. Mr. Echohawk nods in --
-4 06 1 for the record. Thank you for the stipulation. Very well,

Frontier Reporting Service
409 West 24th Street + 201 Midwest Bullding

Cheyenne, WY 821001 % Casper, WY 82601
I (307) 635-8280 (307) 237-1493 ,




|
(aJ

B g A Db e b Al el L ‘el

5634

i — e i — T
e e —

9

10

|

12

13

ST T TR SRR L L CERLERTLETLLTLLRLLLE

A

Dr. Mesghinna, I will hand you what has been marked for
identification as WRIR FM 8-A-12, Plaintiff's Exhibit,

and ask you whether or not that is a copy of your plat 12
which accompanied your report, with the addition of certain
field notes?

Yes, this is my plat. Tt is true, however, really the
field numbers are based on our worksheets, you know.
That is the next question. Are those the field numbers
which you assigned to them in your worksheets?

Well, that ~- yes. Well, let me say, I hope we have
transferred it correctly from my wofksheet to this map.
Okay.

It looks like it,

Would you be more comfortable about that if we attached
a copy of that worksheet to this map, so if there is any
discrepancy we will know about it, or the record would
be clear about it?

Well, X can see it, I quess, without it, I can use my
worksheet to compare it, if there is any question on this.
I will hand you what has been marked for identification

ag FMB-A-~13 and ask you whether or not that is the copy
with the similar numbers placed on it with respect to your
plat 13 for the Subagency and Fefthand: ¥hits?

My answer would be the same as the angwers I gave on

mesghinna-cross-white
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I will hand you what has been marked as Plaintiff's Exhibit
FM8-2A-14 and ask you {f that is a copy of plat 14 from your)
report for Upper Wind Unit and if it contains the field
numbers which are shown in your worksheetsg?

My answer would be the same as the former exhibits.

I will hand you what has been marked for identification as
FMB8A-15 and ask you whether or not that is a copy of

plat 15 from your report for the Ray and Coolidge Units,
with your field numbers from the worksheets annotated

THE SPECIAL MASTER: A much smaller area, but a much

MR. WHITF: That's right.

(Discussion was held off the
{record.

Q.
A,
Q.
thereon?
bigger map.
Q.

Dr. Mesghinna, as you have pointed out during our
off-the~record discussion on plat 15, which is FM8A-15,
there are numbers on this exhibit which do not exactly
coincide with your worksheet, and those are for the
parcels in the northern and southern portions of the
central part of this exhibit.

The field numbers are correct, but they are preceded
by 1-B for the southern portion and 1-A for the upper

portion, both pump stations having been called "l," and

mesghinna-cross-white
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:1: E they were divided in 1l-A and 1-B. r
‘,"9 ¢ Does that cause any confusion for you to refer to them l
ﬁ 3 | as 1-A-1 and 2 and 1-B-1 and 27 i
ﬂ 4 A. I wish we could call them with my numbers, but I think for f
::: D the sake of discussion we can go ahead with that.
ﬁ 6 Q. Have you circled your numbers?
ﬁ 7 | A. Yes, I have circled my numbers. Yes., 4‘
::: 8 Q. The same thing is true on the right-hand portion of that
ﬁ 9 exhibit, where the pump station number has been added as ;’
ﬁ 10 a prefix to the field numbers; is that correct? {
ﬁ 1l A. Yes., ,f
. :: 12 O. You have circled the field numbers which are directly out j!
| ﬁ 13 of your notes? |
ﬁ 14 A. Yes, sir, And that was FMBA-15,. |
" i "‘
ﬁ 15 0. Yes. Now, I will hand you a copy of what has been 1
Oi"“"ﬁ 16 marked as FMBA-1ll, which is plat 11 from your report for 1‘;
| ﬁ 17 the Arapahoe Unit with the addition of four field numbers, :*-ll
’:’G 18 1 through 4, for your fields in that unit. 1Is that a
:: 19 correct copy of that exhibit or of that plat, I mean?
a8l 20 A. Yes.
G“" 2% 0. And do the numbers match your work notes?
ﬁ 22 A. Yes. The FM8A-1l matches my field numbers,
z 23 | MR. WHITE: Your Honor, excuse me, I thought we
o4 24 didn't have copies for you.
‘4 26 mesghinna-crosg-white
O~ — -
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THE SPECIAL MASTER: Can you tell me the difference

between FM8A~1l1 and FMBA-52, which was used at the
beginning of these proceedings?

MR. WHITE: It is similar, Your HOnor. The

difference is that the 52 does not have the field numbers

on it and it has the redsoutline of the Kersich arable

basin.
THE SPECIAL MASTER: 1 8see,

MR. WHITE: You can leave that open, Your Honor.

THE SPECIAL MASTER: Okay.

(Discussion was held off the
(record.

THE SPECIAL MASTER: Back on the record, please.

Is it your intention, Mr. White, to offer these exhibits

now or are yvyou holding off?

MR, WHITE: I will hold off, Your Honor.

THE SPECIAL MASTER: All right.

MR. WHITE: I'm not sure how much more cross we will
get into today because we need those maps to complete 1it,

but we will go ahead and do as much as we can.

At the end of the day, while it is fresh in every-

body's mind, whether we have done it or not, we will

offer those.

THE SPECIAL MASTER: At the end of today?

mesghinna~-cross-white
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“;T‘ l MR. WHITE: Yes.
::: 2 THE SPECIAL MASTER: All right,
r-e 3 | Q. (By Mr. White) Dr. Mesghinna, have you developed the
ﬁ 4 acreages for each of your fields in each of those areas?
.‘ﬂe 5 A, Yes,
:::: 6 MR. WHITE: Off the record,
“’a 7 (Discussion was held off the
.-;.e (record.
‘ 8
:i—: 9 0. Back on the record. Have you developed that into some
.{xa 10 tabular form?
g @ 1 A. Yes.
m 12 0. Do you have it with you?
z 13 A, Yes,
T 14 0. May I see it, please?
&] - 15 A. There is the unit, and then here is the map number, and
¥ #;_. 16 thenrthe HKM unit for the soil unit, and the HKM classifi-~
:: = 17 | cation, the HKM acreage, and the Stetson acreage.
Qr"" IR Q. Do you have that information for each of the fields
- !
o I - 19 on FM8A-l1ll through 157
j j * 2} A Yan, we have it. It is in here.
: é 51 MR, WHITE: Your Honor, what I would like to do is
09 go through and identify those things which Dr. Mesghinna
" has, those materials, which are in tabular form, so we
2 don't have to ask the questions one by one for the benefit
” mesghinna-cross~white
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'5; ] of the record, and then when we have a recess, rather than
.gé . 2 doing them one by one, when we have a recess, then we will
. éj#‘ 3 make some copies.
ﬁ‘;f ' 9 T think that would be the easiest way, because that

way we don't have to mark hisoxriginals as an exhlbit.

72
-t

A%Tg 6 THE SPECIAL MASTER: How many pages of them are there?
h‘wiii 7 ‘About three?
“fhﬁ 8 MR. WHITE: There must be more than that, Your Honor.
9 THE WITNESS: There are three.
10 || Q. That is just for one unit, isn't it?
11 A. No, this is Subagency.
12 Q. Have you got the Arapahoe in there? |
13 A. And Upper Wind.
14 Q. How about the Arapahoe?
15 A, T don't have the Arapahoe. I would have to find it.
16 Q. Why don't you just pull that out as you come to 1t and
17 put it on the corner of the desk. E
18 THE SPECIAL MASTER: With the totals of your acreages,
19 Dr. Mesghinna, you could give it quite easily as the
2() Stetson acreages?
2 | THE WITNESS: Yes.
43 THE SPECIAL MASTER: But Mr. White wants to see how |
23 you arrived at it by seeing all the other computations.
24 MR. WHITE: VYes, sir.
o6 mesghinna-cross-vhite
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Il THE SPECIAL MASTER: All right. |
2 Q. (By Mr. White) Dr. Mesghinna, did you develop water-holding
3 capacities for your various fields? |
: 4 | A. No, we did not do water-holding capacities. |
;mh 5 Q. Did you developr water -- does that mean you didn't |
',ﬂg 6 develop and water-holding capacities at all?
,i% 7 || A Let me explain how we did it. It will be better, ’
s
e, :
10 | ;
11
:
12
13
14
15 | !
16 ¥
18 \
19 )
20 l
21 | | |
22 |
23 |F
24 |
on | mesghinna-cross-white |
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All right.
and this area, seeing they are very scattered --

THE SPECIAL MASTER: Scattered?
Seeing they are very scattered, we assumed what we have
learned from our former studies of the future lands.
Based on those future lands, the important thing of
water-holding capacity is, as you might know, is to
find out how many laterals we need in a given field,

aAnd hased on our studies of the future lands, the
cost of the laterals.on a hand-move:: sprinkler irrigation
gystem was about $70 or $80,.

However, on this Type VIII lands we have allowed
S175 for hand-move/ systems.
THE SPECIAL MASTER: §$165%
THE WITNESS: Over 5175,
THE SPECIAL MASTER: $135?
Just to be on the conservatlive side. 8o, we based on the
conservative irrigation frequency, about ten days of the
irrigation frequency. And based on that, we determined
the number of laterals. And from there we determined the
cost of the laterals on the conservative side.

So, we don't have to use the water-holding capacities
and the rest of the things.

Did you develop the number of laterals which would be

mesghinna - cross ~ white
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used for each of vour fields on those five exhibits?

A Yes,

O Do you have that in tabular form?

A Yeg, I have.

Q Could T see it, please? Let me show it to your lawyers
first.

.\ You want me to take it out?

THE SPECIAIL MASTER: Is the number of laterals in

=a - . By mamm wre—ar

each field in this area of such importance, Mr. White,
you should have to have them, or ask him questions from

his workpapersg?

MR. WHITE: It will be a lot easier:to have then, |
Your Honor, than to go through them essentially one by

one. )

THE SPECYAL MASTER: How many are there, Dr. Meg- |
ghinna? How many pages? |
THE WITNESS: Well, the summary is on two pages,

THE SPECIYAIL MASTER: Why don‘'t yvou pull those out.
He can make copies of those two when we have a break.

MR, WHITE: Let me show them to your lawyers at this
point.

THF. SPECIAL MASTER: These are just your tabulations
and totals, are they not?

THE WITNESS: No, they are not only totals. In

mesghinna - cross - white
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fact, they are detailed. They tell you the number of
laterals in a field, the length of the field, the maximum
lengths of the fields, the widths, the lengths of the
laterals, you know.

THE SPECIAL MASTER: Yes, but they contain no infor-
mation regarding your methods or your priority work? They
are just statistics dealing with the area?

THE WITNESS: In a sense, yes.

THE SPECIAL MASTER: Okay.

O (By Mr, White) Drx. Mesghinna, I'm going to informally
mark the acreage tabulation you gave me as FM 8A-100
and the lateral information which you just gave me as
FM 8A~-101.

Dr. Mesghinna, did you develop the total costs of
the laterals by pump station for each unit?

A I don't have it in tabular form. I don't think I have
it in a tabular form, but I can pull it out, you know,
and make a summary of it if 10 or 15 minutes is given
to me.

Q Let me ask you this: Rid vou develop the costs?

A Yes, I have the costs per acre,.

0 Right., I understand that. What I am asking for is the

cost per acre subdivided within each unit by pump

gstation.
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A I think it is very easy to find out from this the cost

of each.

THE SPECIAL MASTER: What are you showing him? What
are you holding in your hand?

THE WITNESS: FM 8A-101. And based on this, it can
be determined, the cost of the laterals.

Q  You can determine the cost-rper lateral; is that correct?

A Yes,

Q Would you describe how that would be done?

THE SPECIAL MASTER: Which area or on which ditch?
Take one:at:-random and describe how it works. Take
it step by step and lead it through the work process.

A Okay. ULet's take the Coolidge Unit, which is the first
one on the summary sheet. Pump Number 1 has three
laterals. It says the number of laterals in here, And
one of the laterals is 800 feet long. I'm sorry. The

cost of the laterals, of hand-move  laterals, is about

$2 per feet,

Q Ts that the value you used; $2 per foot?

A Yes.

0 Okay.

A So, actually it is between $1.80 to $1.90, but we used

$2.

L] - L or
7 ;L.*“t-r

=iy
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l Q Okay.
2 A So, 800 times $2 is $1,600 for this lateral, for one
3 of the laterals,
4 The other two laterals are 1,080 feet long, and if
_ 5 we multiply ° i+ 2 times 1,080 we determine the total
b costs.
:E' 7 Q Okay.
’ ‘7; 8 A For each pump station,
= 9 Q You just used the $2 value?
o i 10 A Yes.
t i1 Q What is the source of your $2 value in laterals?
12 A It is actually $1.90 or $1.80, I can't exactly recall,
13 But it is, I believe, from Riverton, Mr. Shepherd, Tom
14 Shepherd, I believe.
15 Q With respect to future land, all you are talking about is y
16 1979 costs, aren't you?
17 A This is all 1979 costs.
18 Q Did you develop seasonal pumping hours~for each of your
’ j 19 pump stations?
t ] . 2() A  Yes, we have,
- ! 21 0 And were your enerqgy costs in part based on the number
» E _: 3 of hours each station pumped?
- ; 23 A Yes, This is exactly like the future lands; the same,
" ; oy Q Do you have the seasonal pumping hours for each of your
;l{ ¢ % mesghinna - cross - white
A J:_ | 409 West 341h Strest Frontier Re?rting Service 201 Midwest Bullding
!'I . | Cheyenne, WY &2001 @; Cssper, WY 82601 (
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-——;r3 1 pumping stations broken down in tabular form? f
::: 2 A I might be able to find it.
ﬁ 3 Q Would yvou look, please?
ﬂ q A Yes, I have it,
::: 5 Q There are a large number of values. Can you give it to
ﬂ 6 us orally, or would it be quicker to give it to us in the
"9 7 form of your tabulation?
ﬂ 8 A Well, there are only six values.
::: Q Q Well, tell us, then.
ﬁ 10 A Coolidge Unit, 2320; Johnstown Unit, 2320; Upper Wind, 2100,
ae 11 Q Okay.
!‘: 12 A Subagency, 2320,
::G 13 Q All rj.qht. ll
ﬁ 11 A Ray, 2200; Arapahoe, 2250. |
e 15 Q Are those cumulative values for each of those areas, or (
::: 16 is there some way to break those values down, say, among 3
3’5 17 the 16 pumps in the Upper Wind?
ﬁ '8 A Each unit has the same.
ﬁ 14 Q Fach pump has {-;he same?
::: () A Fach pump has the same within a given unit.
8 06 91 Q Thank you. Within your units did you -- let me strike
ﬁ 20 that. What climatic zone did you determine that the
Z ) Coolidge Unit lands were?
2= Y A That is Riverton. Mainly Riverton.
@ - mesghinna - cross - white
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0 Are they all in Riverton?

A Yes. We assumed that they are all in Riverton.

0 How about Johnstown?

A Okay. Let me go back to Riverton.

Q Okay.

A There is a very small field in Fort Washakie, but we
assume that is in Riverton, because Riverton has a
higher, what we call, pumping hours. So, to be on the
conservative side,

In Johnstown there ig also ~- there are also fields
on the north which are in Pavillion, but we assumed all
of them to be in Riverton, because the rest are all in
Riverton, and Riverton and Pavillion doesn't have much
of a difference.

Q Upper Wind?

A Burris.

Q Subagency?

A Fort Washakie. Oh, no, Subagency is in Riverton.

Q Ray?

A Fort Washakie,

Q And Arapahoe?

A Diversion Dam,

THE SPECIAL MASTER: He explained that yesterday

| quite thoroughly.

R e
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0. Dr. Mesghinna, did you develop your drainage costs on
a field by field basis, pump station bagis, or any

smaller breakdown basis than those contained in your

|
1

report?

A. It is exactly like we did in the,futurg lands. We
studied a portion which have the same, what you call,
hydrologic perm@ability and depth to barrier., So,:'those
areas will have. the same, essentially the same, what
you call spacing.

Q. Are you able to define each of those areas by field
number?

A, Those areas, if you are looking for the costs?

0 Yes, that is what I asked you about; your cost break-
down. .

A, If you are looking for the cost, I have the total land
and types and other necessary things for each unit.

0. Okay. Thank you. Do you have them with you?

A Yes, I think I have it.

Q. Dr, Mesghinna, I am informally markingryaur copy of

the subsurface drainage pipe costs as Exhibit FM-8-A~102,

A. Subsurface drainage?
QL Yes.,

A, Yes, sir.

Q. I may have misspoken,
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1. (THE ‘SPECIAL MASTER:  I've got:+t0 put an .end to-this

sometime :and an offer of proof can follow.
I should have overruled the last two, because

they were identical to the work on the future lands,

but I didn't., I want you to consider that, Mr.
White.

MR, WHITE: My point is, if you look at it,

you will see they contain different values. There
is the same methodology, but what I am asking for
l1s the values he used. And this all has to do with
the verification of the cost analysis which is
contained in his report.

THE SPECIAL MASTER: Sure,

A, Tt is so rough XI.don't know if even vou can understand

it.

THE SPECIAL MASTER: It is so rough you don't

know whether we can understand it?

THE WITNESS: If they can understand it, they
are welcome,

THE SPECIAL MASTER: If they can, they are welcome?
All right, Do you want that one?
0. Would you examine what I have marked as Exhibit FM=8-A~1037?

A This is the Coolidge Unit. And you see the pump number
1l here, and you see there is a pipe line that goes in

megghinna - cross - white
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A. No, no, that's okay.

() Does that mean that you used 6-inch drains throughout
all the Type VIII and Arapahoe Ranch lands?

A, Yes. There is not much flow in here. These are
small particles, even for 6-inch. We could have used
4~inch, but we believe it is easier to work in construc-
tion with 6-inch, although it is more expensive,

THE SPECIAL MASTER: The perforations are the

same? The gravel is the same? The jacket and the

other testimony?

T™HE WITNESS: It is the same. There is no

difference.
4 And your costs were the same?
A, The same. Everything is the same.

0. Dr. Mesghinna, did you develop a distribution pipe-
line system which is not shown on your plats?
A, I have the same rough work sheet.

0 Do you have them with you?

A, Yes, I think I have them, Of course, I have them,
0. I know you have them, Wold. Would you get them out,
please?

THE SPECIAL MASTER: I am goling to reserve =- I
am going to make a ruling on:whether they are germane
or necessary. So, get them out and let's look at them,

mesghinna - cross - white
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here. And although this area is also irrigable, we

have drawn it out,

THE SPECIAL MASTER: This is land you have taken

out?
THE WITNESS: Yes, we threw it out, We didn't

think it is, although it is irrigable, we don't think
it is appropriate to include it in the Type VIII lands.

0. Do you have a similar map for the other units?

R, I think I have all of them,
Q Could you get those out, please?

THE SPECIAL MASTER: How many maps altogether
will that include?

MR, WHITE: It should be five. I'm sorry, it
would be more than than,

THE WITNESS: There are many in one. These are
all Coolidge., This is also Coolidge, And this is also
for Coolidge.

TIHE SPECIAL MASTER: Why don't you take Coolidge
only and let those be a guideline to you and to serve
as an example?

MR. WHITE: Your lonor, I would like to have them
all. The reason is, I think we are entitled to learn
how the cost estimates contained in the last page of
Dr. Mesghinna's report were derived,

mesghinna ~ cross - white
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] THE SPECIAI, MASTER: All right., I will allow
2 these three pages he is now about to hand to you.
3 | These will provide for you some insight into his
q method of determining drainage works and costs on
5 | all units, and should be sufficient.
6 And if there is any error, you can make your
7 exception -- I mean, make your offer of proof, Mr.
] White. Go ahead and give those to Mr., White, Dr.
9 Mesghinna, the document.
10 Q. Those three only, Wold.,
11 A. Those three only?
12 * THE SPECIAL MASTER: Yes. Go ahead; I think
13 that should be adequate,
14 0. Dr. Mesghinna, what has been marked informally as
15 Exhibit FM-8~A~103 is for the Coolidge Unit?

17 Q Are those the maps for the Coolidge Unit, showing |

IR your distribution network for pipes?

19 A, Yes, sir, and the pump locations.

20) 0 And the pump locations?

21 g THE SPECIAL MASTER: Give me your identification

09 . number again, Mr, White,

07 MR. WHITE: FM-8-A-103. It should be 8-A, I'm

24 sorry, Your Honor. It stands for Type VIII in the Arapahoe. |
25 mesghinna = cross - white
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THE SPECIAI MASTER: So, it is now what?

MR, WHITE: FM-8-A-103.

0. With regpect to the Coolidge Unit, did you determine

any costs based on the distribution system set fortﬁ
in the three pages of FM-8-A-1037
A. Yes, we did determine the pipe costs.
MR, WHITE: Your Honor, I would like to go
ahead for purposes of the record, and inquire if
he didn't determine the pipe networks in the unit
THE SPECIAL MASTER: lle says they were similar,
I think he said that.
THE WITNESS: I did.
Q. This is for Coolidge?
A, I did for all.
4] You did for all?

A. Yes,

MR, WHITE: Your Honor, then I would offer to prove,
or the State of Wyoming would offer to prove, that if
allowed to see the pipe distribution network for the
other four units, in addition to Coolidge, similar to
FM-8-A-~103, the State would be able to confirm the
costs described by1Dr. Mesghinna, which can be determined
from those maps, and without those maps, we are unable

mesghinna - cross -~ white
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to do so.

THE SPECIAL MASTER: And I will respond, Mr, White,
that the Court has allowed you to go on a fishing
expedition and cast your bait and hooks into Coolidge.,
If you can pull up from Coolidge some production, you
are welcome to the others., If you don't, your right
to gqo on a fishing expedition with the witness terminates
with Coolidge.

I think that is very reasonable, and I think it
sustains everything I know of in a lifetime in the law.

You do not have the right to go on a fishing
expedition with every document and with every witness
presented, but you do have the right to inquire and
go into the work method, his methodolegy, his accuracy,
his competence. And I think I have been very, very --
the word "liberal" is now in this use in politics and
in judicial proceedings, but I think I have been very,
vary fair,

And you have a right to this, and if you show
soma discrepancy, all you have to do is come back and
say you want to see the rest because you've found
something wrong in the Coolidge structures. But if
vou find the work methods there are proper and don't

come up with anything that is irreqular or that

benefits your case, then that is the end of your

i L A L PSSy S S— - ——
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fishing with respect to the Type VIII lands, nearly
irrigable, or this question at least.

I+ doesn't prescribe you from going into other
things at all,

MR, WHITE: I would like to point ouﬁ, Your
Honor, as the Court may know, this work was done
since the deposition of the witness. The State was
provided the report which came in and was identified
by the witness yesterday only the day before that,
and that was during a period where we were cross-
examining Mr. Stetson where we had gotten the report,
I believe, on Monday for Mr. Stetson,

Now, it was a complete violation of the five~day
rule, but this puts in a heck of a bind in knowing
exactly what to pursue on cross—examination.

Secondly, I think we are entitled to get the
facts and data upon which Dr. Mesqghinna based his
opinion.

and that concludes my objections.

THE SPECIAL MASTER: I appreciate that, Mr.
White, and I know you appreciate the need for getting
on with the trial, and I'm trying to balance these
interests and these equities.

(By Mr. White) Dr. Mesghinna, as far as the pipe

mesghinna - cross - white
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H:i—@ 1 | diameters are, the velocity flow within the pipes
| ; 2 shown on FM-8-A-103 displayed on thaﬁ map for those
&7 |
::"U 3 pipes? .l
m 4 A, It is exactly the same as the future lands.
""T.? 5 Q, You mean the values are exactly the same?
Q 6 A, I mean the methodology and criterias are exactly the
‘?;“’ﬂ 7 same.
‘T 8 0. How about values that you used?
:1;: 9 A, The values?
‘_%-,-e l(i 0. Yes,
5"‘?@ 11 A. The values depend" on the calculations you get, and
-
‘:ﬁﬁ V. every pipe is different from another pipe, depending
i
) 13 on their flows, and so on,
FT O 14 o What values did you use to make your calculations?
FT® 5 THE SPECIAL MASTER: Values regarding what?
a‘___ 16 Values regarding the efficiency of the system, or
- (7 values of the crop yield? What are'you talking about
(8 when you say values?
{g MR, WHITE: The same values Dr, Mesghinna was
20) talking about with respect to this pipe network.
o1 |IA We have used a maximum of seven feet per second velocity,
9y || Did you use less than seven feet per second velocity
27 for any pipe?
oq |1 All are less than seven feet per second.
a5 mesghinna -~ cross - white
i U ——
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Al | 1 | & Do you develop different velocities for the various
'ffi;*l; 2 pipe sections within those networks?

if 3 |l A No. What I am saying is the maximum velocity would

»1? q ba seven feet per second, We won't go beyond that.

5 0. Did you make any assumptions with respect to friction head

6 logs within those pipes?
7 | A No assumptions except a determination of the friction head
8 losses.
ii*i 9 |lQ What were those determinations?
N 1o |l A We used the same as the future lands, the Haise-Jensen
;% 11 Equation. -
JEz 12 THE SPECIAL MASTER: I am going to move that that
ZEZ 13 question should be stricken, because it has been
3" 14| answered about three times. We went into that formula
G‘, - 15 on the historic, and it is in the record,
'aiégﬂf 16 |l G Did vou make a determination with respect to the total !
L5 Sas i
‘ ii.; 17 | dynamic head? |
ir;é *
G"’ R (8 A. Yes.
EP’%' ‘ 19 [ In connection with those?
d&?; W o0 IR Yes., Without those we can't create the pump stations,
!_ 9y you know., So, if vou want me to describe it, the total
;r' ' 20 dynamic head is equal to the static head plug -- |
'ri:'h 27 THE SPECIAL MASTER: That 1s not necessary.
" irh 24 Hl I am asking what values you calculated for the total

0\

|
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— — — : S
l dynamic head with respect to that particular plat
2 network on Exhibit 103, if you Know.
3 A, I don't exactly recall it, but to make things short,
q I think I know where you are driving at, and I think --
5 THE SPECIAL MASTER: You know what he is shooting
6 for? All right.
7 A. I think you are looking at the total dynamic head of
8 each pump station.
9 0. Yes,
10 A. The cost of each pump station and the cost of the pipe
11 network.
12 Q. Yes.
14 A. We can make it short. I can give you a table on this,

14 | Q Thank vyou.,

- 15 A, For all the areas.

ifi 16 0. Thank you. We will save a lot of time if we can do
%,-a 17 | that.

crjﬁw“ IR A, All riqght,

Gé’ 19 THE SPECIAL MASTER: Okay.

‘oft; 20 A, This is the summary of the pipe network, with the
:::g' 2 | pumps, the energy and power, for the Big Wind Unit,
c”f? 7, i4 Ray Unit, Type VIII lands, and in the Arapahoe Ranch
* f:i 7y l area. They are contained on this sheet.

5_4 4 0 I am marking that as FM-8-A-104,

Lg 2 mesghinna - cross -~ white
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Okay. And the second sheet of it containg a summary
of the «pipeline network, ‘pumping plat, energy and
power, for Coolidge, Johnstown, and “S8ubagency of
Type VIII lands. It contains the pump number, the
total 1ift in feet, the discharge in CMS, that is.
the flow, the pipe line costs, pump costs, demand
cosﬁs, which is your power cost and enerqy cost,
Thank you, I will mark thét as FM=8-A-105,

THE SPECIAL MASTER: I think you want sometime
to make some copies, so we had better take a break.

MR, WHITE: I can take a break any time you
want.

THE SPECIAL MASTER: Let's taﬁe fifteen minutes.
I would appreciate it if we could get all of the copies
made, and I will even try to help you to move it along.

(The trial was recessed
{from 10:40 a.m., until 11:10 a.m,
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1 THE SPECIAL MASTER: On the record, please,

2 | @ (By Mr, White) Dr. Mesghinna, in your Type VIII lands,

3 | isn't it true that vou included some Class 6 lands as |
4 classifled for either sprinkler or gravity? :
5 A, Yes, Mr, White, let me make a bit of an explanation here, |
6 1f I may.
7 As you know, the ;and classification system made by
8 HKM is for both gravity irrigation and the sprinkler irri-
9 gation. On the éprinkler irrigation, it is specifically
10 for side-roll wheel movement sprinklers.
11 | So, they have agsimed that side-roll would economically
19 irrigate, I think, over 40 acres of land.
13 So, if it is less than 40 acres of land, they said it
14 is Class 6 land, because of size and the sprinkler.
15 Q That would be one reason?
16 A Yegs, that might be one reason. However, if we use hand- 1
17 move sprinkler irrigation, any gravity irrigation, any
18 gravity classified land as irrigable land is irrigable by
19 hand-move sprinkler irrigation.
2() I think they have it as a footnote.
21 Q Yes, they do,
) A. So, based on that, there are some lands which are Class 6
3 lands: which we have included as irrigable lands, |
D4 Q Those would be Class 6 sprinklers?
<D mesghinna - cross - white |
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1 A, Yes.
2 1) Class 6 for sprinkler?
3 A Yes, Class 6 for sprinkler,

1 Q What about the lands you included that were Class 6

5] gravity? Would you like some exanmples?

6 A, You mean the squaring off process?

No. Take a look at the Subagency and Lefthand Units,
8 Fields 5, 8 and 9, I believe those were clasgsified by
9 Mr., Waples as 6-gravity, 2-sprinkler,

10 THE SPECIAL MASTER: Upper Wind or Subagency?

11 MR, WHITE: Subagency and Lefthand.

12 A, Which field is that?

13 Q. (By Mr, White) Fields 5, 8 and 9,

CEEEEEELLLERREORS

M

& 14 A, Okay. They are Class 6 in gravity and Class 2 in sprinkler.
&1 15 That 18 perfect as far as we were concerned because it is ;'
e 16 Class 2 land in the sprinkler irrigation,

: 17 0 So, it doesn't make any difference? It could be Class 6

Pl 18 gravity and you would include it, andilt could be Class 6
o1 19 sprinkler, and you would include it?

Crf1 2() A, Let me explain it a little bit on this, I'm sure the main
:::.. 2] reason that that one is Class 6 in gravity irrigation is

- b il 303 mainly because of the topography and slope.

4| 27 THE SPECIAL MASTER: Topography and slope? KRR,
- ol

24 A, Yes{hi-Thatris:theimain reason, but I can't go by the point,

y E

AR T b
mesghinna -~ cross - white
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As I say, 1t is Class 2 as far as sprinkler irrigation is
concerned, and we are including in our work all Class 2,

Class 3 and Class 1 lands.

0 What you are doing, even if it is Class 6 sprinkler, or if
it is Class 6 gravity, so long as it is irrigable for
other purposes, you havelincluded:it?

THE SPECIAL MASTER: That isn't what he said.

MR, WHITE: I believe it is, Your Honor,

A, Yes, because we are using hand-move sprinkler irrigation.

You see, that is the difference. You have the advantage

of that in using hand-move sprinkler irrigation.

Q. (By Mr. White) Let's talk about, say, Field 6 -- excuse me,
Field 5 in Subagency and Lefthand.

A Yes.

1) It is classified as 6 gravity, 2 sprinkler?
A Sprinkler.

Q. Let's go on the other side. Let's take any number of

fields in the Johnstown Unit, They are classified as 3
gravity, 6 sprinkler?
A Good,

Q Whereas your assumption then that the 6th classification

for sprinkler is due solely to field size?

A, It should be not all field size; it could be the topography.

If the slope of the land is quite high.

mesghinna - cross ~ white

409 West 24th Bireest
Cheyenne, WY 83100)
{307) 633-8280

Frontier Reporting Service

201 Midwest Bullding
Casper, WY 826013
{307) 237-1493

'




& .
i LT pq:-.-r P - - . . .o . . . . . . .
AT .’}?,..'E L0 i R iy e | T o }:" “‘ﬁ:ﬂ;‘i '.a.,., U Tl ENLENY Y. Yy SR Sy ST SR Y S GPRPIR I U o) I S SRR SIS SR PR ST L T W e IS RPRRCEFIEERRIE P AL W SR te e SRS it TR S R

)

gj"e 5663
;}_ b _ ] _ . — —
] No, no, no, I don't mean that, It should be really --
VA Let me back up.
3 It said it is 6 gravity or 2 sprinkler or what?
4 Q. 3 gravity and 6 sprinkler,
d A, 3 gravity and 6 sprinkler? Well, by definition, any

gravity irrigable land is irrigable by hand-move sprinkler
7 irrigation, Let's gtart from that definition, Okay.

8 So, now, we have this Class 3 land in gravity. So,

9 | by definition, Class 3 land is irrigable by hand-move

10 gprinkler irrigation, but not irrigable by side~roll.

11 Q. Let's go back to the Subagency and Lefthand Unit, where

Y
'

N B R K RKOH & G 66 . W\
K ) k- ﬁ. i k . 2,;..._,_; 1 . 'L Y A - 1“ B 41'&‘- :
g. ‘ ' ‘ o
-y

R 12 there are two -- excuse me, 6 gravity and 2 gprinkler,

V - 13 A © gravity and 2 sprinkler?

et 14 0  Yes.
15 A, This is perfectly okay for sprinkler irrigation. You don't
16 have to even ask about it, because it is Class 2 sprinkler
17 to start with,
18 Q But I thought the hand-move and solid set footnote on the
19 ~ HKM land classification standards applied only to gravity?
2() They didn't make any classiflcation, did they, for +hand-
21 move sprinklers?
20 A. They didn't make it, but they said in their footnote that
23 any -- you can correct me on this -- any gravity irrigable
24 land is irrigable by hand-move sprinkler.
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:::: l Q Isn't it txrue, Dr. Mesghinna, that the land classification
rna 2 for sprinklers done by HKM was only for side-roll sprinklers
fﬁﬂi 3 and did not include hand-move or solid set, or do you know?
f"i t A. As I said it earlier, the land classification, as I know --
::: 3 I can be corrected on this -- is based on sprinkler irri;-
r‘i"@ 6 gation of the side-~roll type. But they have also included
r‘i’“ 7 a footnote stating that any gravity irrigable land is irri-
5 gable by sprinkler hand-movedy -'
:' 9 THE SPECIAIL MASTER: Hand-move sprinkler? i
@ 10 4) (By White) But where you have gravity, that is Class 6 and %
il sprinkler, that is irrigable, that irrigable determination %
: 12 was only made for the side-roll for sprinkler, wasn't it? ‘
. 13 A, I'm not sure about that,
14 O Okay, it's not your fault.
15 A. But the point isg ~-
16 THE SPECIAL MASTER: I have a question on that, too,
17 for my education., If in that area or parcel it is gravity
I8 6, I come away with the conclusion it 1is not very productive
19 land under the definitlon of gravity 6, and, therefore, to
2() gay it is sprinkler 2 would make me think it is not going
21 to be too productive even under sprinkler irrigation. Can
22 you, elther of you, comment on that?
23 MR. WHITE: Your Honor, I think that is HKM's area
24 and not Dr, Mesghinna's area., And that is one of the basic
=3 mesghinna - cross - white - r
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1 problems that we have.
2 The statement has been trying to point it out, Dr.
3 Mesghinna didn't apply thestandards and he didn't create
4 the standards; he just used the results,
5 THE SPECIAL MASTER: Dr. Mesghinna, have you not said
6 that when you find a gravity sprinkler,2;- that that is
7 perfect?
K THE WITNESS: Yes, as far as I am concerned, it is
9 perfect, because, you see, there are two advantages on
10 hand-move sprinkler irrigation that none of the other
11 types or methods of irrigation have,
12 And let me say this: One ig it is adaptable to areas
13 which are less than 40 acres of land and where the side-
14 roll is adaptable, but is uneconomical, talking in gener-
15 alities,
16 The second thing is the advantage of the sprinkler
-!;“_ 17 irrigation, hand-move, over gravity is that a gravity land
?,ﬁ“- 18 that is Class 6 may be, because of slope or surface char-
%‘j&” 19 acteristics and topography and so on, and the excessive
Etjh () costs of gravity, but it can flt in sprinkler irrigation
g 1 because it doesn't require all those.
20 THE SPECIAL MASTER: You can move the sprinkler and
o7 get it around?
24 THE WITNESS: You can physically take it here and
o8 there,
400 West 24ih Straet Front!er Reportlng Service 201 Midwest Bm;"na
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ﬂ 1 THE SPECIAL MASTER: All right, I think I am a little
g 2 clearer,
‘f$17 3 Q. (By Mr.,White) Let me ask you one more question, Dr.
'#%1’ 4 Mesghinna. Isn't it true that the determination of whether
(_1? 5 ornot land is irrigable for sprinkler purposes was made by
g 6 HEKM solely for side-roll and not for hand-move sprinklers
("1” 7 or for solid set, primarily? It wasn't made with hand-
ﬁu 8 move sprinklers in mind; isn't that correct?
‘fj_# 9 MR. ECHOHAWK: Could I have the question read?
::, - 10 (The pending question was read.
q‘:' 11 Q. (By Mr, White) Let me add to the question, if you know.
B 12 MR, ECHOHAWK: Objection, Your Honor, Counsel mis-
“1 13 states the evidence. Table 7 of the HKM report, Exhibit 43,
] clearly states that it is,
i~ 15 MR. WHITE: I am asking the question if he knows.
“ 16 THE SPECIAL MASTER: Let me take a look at it.
17 MR, WHITE: Let me look over your shoulder.
18 THE SPECIAL MASTER: Page what?
19 MR. ECHOHAWK: Table 7, Page 26 of Exhibit 43,
2() MR. WHITE: That makes my point for me, Your Honor,
21 if you read it carefully, I think the footnote applies to
Rt gravity.
93 THE SPECIAL MASTER: All right., Then that removes
2.1 the question.
2 mesghinna - cross - white
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i ; 1 MR, WHITE: Your Honor, I think the footnote applies
*f ‘; 2 | to the gravity classification, as I read it., If I might
1S 3 look at it again -~ I don't have it right with me.

3 B 4 THE SPECIAL MASTER: "All gravity, irrigable, also
’ﬂ; N b capable of being irrigated by sprinkler wmethod, including
‘ﬁf_: 6 continuous move, intermittent move, and solid set."

e 7 MR, WHITE: And my question is: Isn't it true that

=t 8 the sprinkler irrigable determination was for side-roll
9 | and not for hand-move? I'm not talking about gravity; I'm
10 talking about the sprinkler.
11 THE SPECIAL MASTER: I think he would hot be the one
12 to ask that., It is in the record, It is in evidence.
13 MR, WHITE: That's right, And I asked him if he knew.

14 THE SPECIAL MASTER: All right. You have a very simple

15 answer, Dr. Mesghinna, you can give. é
16 MR, WHITE: Let's go on to the next area then. 1
17 | THE SPECIAL MASTER: All right. |
r A
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Y "
1{?49 1 Q (By Mr. White) Dr. Mesghinna, I'm going to hand you
:;E:: 2 what has already been admitted as U.S. Exhibit C 101-A
‘f%“" 3 and ask you whether or not the area marked as Type IX
4 on C 101-A does not fall within your field nine in the
1 5 Johnstown Unit?
6 A This 1s a squaring off approximation of land. We have
- vi included sbme,.i:, I don't know, Type IX land in here,
g K " which is a very small thing.
v 9 Q Do you know what Type IX land is, Dr. Mesghinna?
:;; : 10 A You just called it Type IX; that is why I am calling it
" | Type IX.
¢« 12 Q Do you know what that is? It says Roman humeral IX?
‘ ;f 13 THE SPECIAL MASTER: Roman numeral':or Arabic?
14 MR, WHITE: Roman humeral, It is field 9, but
15 it is Type IX.
6 THE SPECIAL MASTER: That is confusing. I see a 9. 1
|7 here, |
'R MR, WHITE: The Arabic numeral, Your Honor, is his
‘ 19 field number and the Roman numeral is the type number, like
i, 2() Type VIII and Type II over here.
:-- ) | A You see, my land should have been like this. Something
= 2 like this.
i :; 273 THE SPECIAL MASTER: You are talking about a differ==-
= , 2 ence in acreage of what?
gl*““ 2r ( mesghinna - cross - white
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] MR. WHITF: It is only two acres at the most.
2 "~ THE WITNESS: Two acres. All right.
3 Q Dr. Mesghinna, do you know what Type IX land ig?
q A I don't think Type IX means anything at this time.
5 Q T would like you to assume that Mr. Waples has indicated
6 | the Type IX is nonirrigable lands, usually steep hill-
E 7 sides, dry hilisides, something like that. Were you
.'E g told by HKM that that+area, which is covered by your
r__, 9 field 9, included some Type IX lands?
:;'" 10 A No. Let me make it clear. The reason why we have in-
”ﬁ 11 cluded this area is just for a sqguaring off process.
?" 12 Otherwise, it is not because we think it is irrigable
iﬁ- 1.3 . land, you know. It has nothing to do because it is Type

\

|1

B IX or another thing, It is just for the sake of the

0

}
}
;
|
j
:
i
I

. 15 squaring off process.
Gf 16 THE SPECIAL MASTER: Squaring off process?
af} |7 THE WITNESS: Yes. When we square off our lands,
18 you know, we exclude a lot of lands, but we also include
19 in fields nonirrigable land. That is something we can
v 20) not avoid,
.J )1 THE SPECIAL MASTER: Not avoid?
=-§i— 0 THE WITNESS: Any where vou go in the world, that
'Iéﬁ‘ 04 is how it goes. In fact, if you see my list of acreage
il£* 24 here, if you compare HKM's acreage and my acreage, all
lli: " mesghinna - ¢ross - white
' | I
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] my acreages are smaller than -- yes, I believe all my
Z acreages are smaller than HKM's.
3 I can be corrected if there are a few exceptions,
T 4 There could be some exceptions, but all are smaller than
A 3 HKM, because we are afraid to include more of Class 6
= 6 lands, so we exclude a lot of irrigable land.
7 0 Isn't it true that that Type IX land is where you start
8 up the breaks going to the tabletop:ror'a bluff?: >
9 MR. CLEAR: Objection, Your Honor. He testified he
;#% 10 didn't know what Type IX lands were.
i“ 11 MR, WHITE: I am asking him,
{ ?‘ 12 THE SPECIAL MASTER: And he is saying he didn't have
g 13 to worry about what Type IX was or its definition. But
f'i“u 14 if he can answer it, go ahead.
T“:: 15 0 On Exhibit 109A, isn't the Type IX lands at the beginning
2 16 of the breaks 1eading up to a table or bluff?
17 A I think, if I am correct, this is the bluff,
18 Q Yes.
19 A The bluff, ves. The Roman numeral IX is going towards
20 the higher slope from the aerial photos.
21 0 You wouldn't expect in actuality for people to put hand-
09 move sprinklers along those breaks covered by this Type
73 IX, would you?
21 A Yes and no. The yes is because I and my people have been
5 mesghinna - cross - white
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o
i;’-a 1 there and have seen the area, and the no is just from

2 this aerial photo. It geems that is getting steeper,

3 probably over 20 percent.

q THE SPECIAL MASTER: The area is such a small piece,

)

I wonder if we'might not pass on to the next area, Mr.

RPRORRRY

(] WhitEI
7 MR. WHITE: The next question was just qoing to ask
8 him if it wasn't about half the size of that field. And
> L
. 9 I will be glad to pass on, Your Honor.
&
‘..,-rdﬁ 10) THE SPECIAL MASTER: All right. Is that area about
6 % ' half .of that'particular field?

12 THE WITNESS: To start with, the area is only five

13 acres.

PRR

14 THE SPECIAL MASTER: All right. But I have lived

"f1' 15 long enough to learn that an acre is an acre, and every
2
¢ 16 acre is being fought over, and every gallon of water,
%
e 17 Q To be sure the record is clear, HKM didn't tell you that
t
Y L (s was Class 97
o4 19 A They did not tell me that area is irrigable. It is just
4
" () based on our:'squaring off, This is engineering.
I 3 MR, FCHOHAWK: Your Honor, just a point of clarifi-
~4 1303 cation, just so the record is clear, regarding whether or
+ . not land that is classiflied as irrigable sprinkler lands
4 243
)1 could also be irrigated with hand-moved sprinklers.
a5 You recall during Mr, Waples' testimony Mr. Merrill
mesghinna - cross - white R
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i: . | I covered that point with him and had Mr. Waples' annotated
g 2 the table in one of his reports, on Page 7, with the anno-
‘;‘1’ | 3 #i tation. ¥ |
."3 q | T think it read, "Fields that are too small or irre-
.;;"1’ 5 gular in shape for intermittent or continuous move
g 6 aprinklers can be irrigated with haﬁd-—move or sclid set
‘2?"3 7 systems, "
‘ﬁ% 8 I think you recall that, And I think that Mr,
8 _
‘;“3949, q - Waples annotated the original exhibit.
¢ 4 10 MR. WHITE: I think the record should also reflect,
AL 11 Your Honor, that applies only to those lands classified
Bl 19 by Mr. Waples, and not during his testimony, and not
qi‘ 13 during ~- and doesn't include the testimony of Mr, Kersich.
14 MR, ECHOHAWK: I don't think that is correct. The
15 land classification standards of Mr. Waples are the anno-
16 tated land classification standards that apply to the
17 project lands and FIPs and to Mr, Kersich's view of the
18 project.
19 | THE SPECIAL MASTER: All right. Let's move on.
. 20 MR. WHITE: We can argue later and we can show you
;.... 91 parts of the transcript, Your Honor.
=—— ' 9 THE SPECIAL MASTER: All right.
i T % Q Dr., Mesghinna, did you make your determination of the depth
. 24 I of the barrier, the depth to barrier, for the Type VIIX
.;- i mesghinna ~ cross - white r
w — R e e e
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'jfﬁ? 1 and the Arapahoe Ranch lands using the same general method-
i PO 2 ology you did for the future lands or future project?
S 3 A Okay. To start with, I did not determine the depth to
T 4 | the barrier. Mr. Toedter determined the depth to barrier.
. 5 But it was exactly the same methodology. |
o E 6 0 The same reliance on Mr. Toedter's areas that he developed
7 the averages for?
8 A Yegs. . The same areas that have the same hydrologic permeabil-
g ity and depth to barrier were also applied heré.
10 Q Dr. Mesghinna, take a look at the one sheet out of the

11 Bureau of Reclamation Drainage Study, and I will ask you
12 whether or not in that sheet, which I will mark for identi-
13 fication purposes as FM 8A-200, and I will direct your

14 attention to what is on the blue~line drawing with a red

15 circle around it as D=9, or drainage holding 9, and ask

16 you whether or not that hole is located within your field i
17 two in the Subagency and left-hand unit?

18 MR, WHITE: IX've got coples for counsel,

19 A This is section 12?
) Q Yes, this is section 12,

91 (Discussion was held off the record.

g

;

iy, e e 1
I
i

11 0
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b

{
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0. Why don't you go ahead and answer for the record.

A, Yes., Parts of Field No, 1 and probably No. 2 are

included in that area Mr. White just showed me,

0 What I am asking about is whether or not the hole-

labeled D-9 is in the Field No. 2. It may bhe close

to the border of Field 1 and 2.

A. Yes, It is on the border of -~ inside the border of

Field No., 1.

0. On FM-8-A-200, then, would you refer to the log for

D-9 and confirm that it shows :at. five feet of depth

hard, sandy, vellow shale between five and ten feet,

A. Yes. It says here, "Hard, sandy, vellow shale at

five feet, ten inches," I believe ~- or five to ten

faeet.
Q. Five to ten feet?
A, Five to ten feet., But if I were the one to interpret

this, I would interpret the depth to barrier to be
at about twelve feet,
0. You don't consider..a hard shale toibe a barrier?
MR. CLEAR: Your Honor, that is objectionable.
THE SPECIAL MASTER: That is contentious and
arguable, and the question has been answered,
MR. ROGERS: Beyond that, Your Honor, this is

beyond the scope of the witness' expartise.
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.1. e ——
}“2 l THE SPECIAL MASTER: It is not his conclusion,

-;“ 2 it is not his map, it is not his work, but he went

“i‘” 3 ahead and answered it with his professional

Ngti L interpretation.

_r]wf‘ D MR. WHITE: I think it is within the proper scope

4
&

il

of direct, Your llonor, because again it illustrates

ra

[~ 7 the: -discrepancy between the materials given --
_4H__i»
4B 8 THE SPECIAL MASTER: Between two professionals, I
‘2 N
| 9 know.
¢ +
‘fii < 1) MR, WHITE: -~ to this witness. --
H .
%E = 11 MR. CLEAR: Your Honor, this material was not
- ,
%1 12 given to this witness, and it is not in evidence.
M
.iﬂ?- 13 MR, WHITE:; If Mr, Clear would let me finish,
i
. I will readily admit i 't qi his wi
f; B wil readily admit it wasn't given to this witness
‘f;_ 15 and isn't in evidence. I am just simply suggesting
v }fﬁ_ 16 that it should be, and it is no reflection on the
¢
E_?r 17 witness that he didn't get it,
' %—* 18 THE SPECIAL MASTER: Unless there'is a Motion
v 'E" 19 to Strike, I‘:am not going to hassle, it's in the evidence,
. 2() and let's leave it in. Do you want to answer?

L b
ol oo

18 21 THE WITNESS: Yes, could I have a chance? I would
21 like to to delete -- I want the things that I said to be
72 deleted.

THE SP.ECIAL MASTER: All right.

s mesghinna - cross - white
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Y9

1)

11

12

13

17

I8

19

THE WITNESS: Because, from here, what I believe

is the depth to barrier should be greater than ten

feet, according to me.

0. Okay.,

A, From what I can see,

0 How would you reach that conclusion?

A, Let me say Mr. Toedter is the one professional who

reached the conclusion on this, so I have taken what
he gave me for my analysis as to the depth to barrier.

MR. ROGERS: Your Honor, I think the Tribes will
move to strike that, all the last colloquy and the
witness' answer relating to these series of questions
on the drainage hole and this exhibit, on the grounds
that the State had a full opportunity to examine the
witness who did the work in this very point, and that
this is not an appropriate examination of this witness,

THE SPECIAL MASTER: Normally I would sustain
the objection, but I recall there were many questions
asked on many holes, many augers, and it doesn't mean
all that much when it is over.

Sustained. This is a true professional thing.
Each has made his call. So, I will leave it for what-~

ever probative value it may have,

THE WITNESS: One thing that has to be clear is

mesghinna - .cross - white
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9

10

11

12

13

15

16

17

18

19

2()

21

I had nothing to do with the determination of

depth to barrier. I have accepted what Mr, Toedter

gave me.

MR. WHITE: The State so stipulates, Your lionor.

THE SPECIAL MASTER:

We've got a lot of material

here to be offering in evidence, gentlemen, on both

sides before noon.

MR, WHITE: I expect I would have about another

ten minutes of cross.

I only have two areas and a

couple of what I am sure will be offers of proof,

THE SPECIAL MASTER:

We anticipate that.

MR. WHITE: I think we can reasonably expect to

be out of here by noon, say plus or minus five minutes or

S50,

THE SPECIAL MASTER: All right.

Q Dr. Mesghinna, let me hand you a copy -- or the original

of an aerial photograph that was provided to the State

during discovery by the United States.

I will tell you

that the yellow annotations or the yellow markings on

that photograph have been added by the State and are in

no way part of the material provided during discovery.

I will direct your attention to the small parcel

that has a double circle in it and an 11.

Isn't it true that that parcel is part of your

mesghinna - cross - white
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i : 1 Field 6-2 in the Upper Wind?
M}m; 2 THE SPECIAL MASTER: We just got through moving
-
ﬂiﬁ- 2 the map. There you are. Only the one you want is still
1 4 on the floor. Here it is.
el ild
}‘ 5 A, Yes, It is 6=-2, but your aerial photo shows it as
=
3 6 Type VII rather than Type VIII., It might have been an
!
“i 7 exrror in reading, It is very hard to read whether it
R 8 is VII or VIII. Someone might have included it as
.;*’ e
“ i_i_ y - 9 Type VIII rather than Type VII.
ifrﬂ |
Ry - 10 MR. WHITE: Off the record.
1
‘f;i - ] (0ff the record discussion,
| [
2 ; {2 (The witness examined the
¢r?§f'f {axhibit with a magnifvying
| i__f_{. 13 (glass.
—
!
SEL 14 A. Yes, this is Type VII.
a‘ ;E vy
- fz1' 15 Q. It is included within one of your fields as Type VIII?
i
I
. . A Yes,
=g 16 :
- 7 0. Were you advised by HKM that was Type VII?
cruﬁt*‘ 1R A, I'm sure I must have., This must be an error on us
Bl B
0’ 19 in reading it; this Typﬂ ViI,
"‘é 2() MR. CLEAR: Your Honor, can I ask a few questions
- .
“’"' 21 on this exhibit?
. ;h '
Cr”% 20 MR. WHITE: I haven't even offered it yet, Your
e~
_% Y MR. CLEAR: Well, Your Honhor, we are =-
. ii"' " mesghinna - cross = white |
& e 4
G | P B — — |
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THE SPECIAL MASTER: Mr. White, would you permit

Mr. Clear to ask them now in the interest of amicability?
MR. WHHITE: I think Mr. Clear would be relieved if
I ask a couple more questions, Your Honor. It might
make it easier for him,
THE SPECIAL MASTER: All right,
0. Do you see the hole with the number 11 in that field?
A, Yes,
0. And I will hand you a copy, which I have provided to
counsel, of a log for Hole No. 11 in that area and
ask you if in the comments column it doesn't indicate

the land has been irrigated? .

A "Nitches are in fair condition." These are in the
ramarks.,
0. Yas, the remarks column,

A, Yes, "From a digging made by" =~ which I can't read
"by Mr." -« somebody.

0. Right above that, doesn't it say that?

A ‘“Has been irrigated,”

0 Has been irrigated?

A, And it also says "idle" in there, "Idle; has been
irrigated.” But, at any rate, what I am trying to say
here is it is quite hard to read, you know, VII and VIII,
and 80 on,

mesghinna - cross - white

Frontler Reporting Service

409 West 24th Stroet
Cheyenne, WY 81001
{30%7) 635-8280

201 Midwest Bullding
Casper, WY 812601

(307) 2371493




5680
l e e — e e —
] So, this mistake should be on our side from

*?“; 2 | reading VII not VIII, in this acreage. I don't know ;
“?m; 3 how many there are. I can find them on that list

Al

;* 1 there.

11
Al 5 (. I+ is whatever it is in the list for Field 8-2?

i, A

.’f?ﬁl 6 A, Yes,

' 7 0 Okay.

;jﬂm 8 A So, that can be reduced from my acreage.
‘:" 9 THE SPECIAL MASTER: By mere subtraction?
g
:; - 10 THE WITNESS: Yes,
qf:%%t' 11 THE SPECIAL MASTER: If it is idle, rather than
" §l:: 12 really classified?
oH
’_.thf 14 THE WITNESS: If we have the same aerial photograph,
G“ - 14 I'm sure it's the same,
‘t __ 15 MR. CLEAR: The only question I had, Mr. White
fogfij 16 | says that just the yellow coloring was added; not these }
EE gl 17 numbers, Were they added by your people?
cr’ﬁi?' I8 | MR. WHITE: I think, ves, the numbers were. I was
1
CP;EM' 19 talking about the interior of the photograph.
- ;;_ 2() On the boundary of the photograph, there are some
: E“T 91 other yellow colorings in the right-hand margin that have *
~ 213 the Roman numeral two and Roman numeral four, and those
v 21 were also entered.,

N A
o

THE SPECIAYL MASTER: To avoid the difficulties

¢

-
-

il

X

26 mesghinna -~ cross - white
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Q0 (By Mr, White)

A. Okay.

s il AP -

now appearing of using several photographs or documents

not identified nor in evidence, do you two wish to

stipulate out a few acreage of land at this time?
MR. CLEAR: Your lonor, I am just asking about
-~ when you were asking him to read the VII, where
was the VII?
MR, WHITE: The VII was right in the middle of
the field right there.

And that figure was not ~-

MR. CLEAR: I see.

MR, WHITE: That figure was not added.
THE SPECIAL MASTER:
an answer,
MR. WHITE: Your Honor, we will stipulate.
MR. CLEAR: Can you figure the acreage out now?
THE WITNESS: Yes,
MR. WHITE:

acres?

think that is Pield 6-2, rather than 8-2,
hatching there confused me.

We can reduce it 17.3 acres,
THE SPECIAL MASTER:
4 and 5.2, Seventeen point what?
THE WITNESS: Wait a second.

mesghinna - cross ~ white
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- T—

1 It is five percent less than that.

2 | Q Ninety-~£five times 17.37 |

3 1 A, Yes.

4 0. It is hedge row by hedge row.

2 “n. 16.4 acres less.
6 THE SPECIAL MASTER: All right., 16.4 acres:; is that
7 stipulated to, gentlemen?

8 MR, CLEAR: Yes,

9 MR. ECHOHAWK: Yes. |

10 THE SPECIAL MASTER: Let the record show a nod

I from the United States table:' I
12 MR. ROGERS: 16.4.
13 THE SPECIAL MASTER: He had to use the reading

14 glass to see the VII though; the record should show

15 l‘ that.

16 w w * * * 1

17

18

o | l
20

21

Pl
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Q. Dr. Mesghinna, I'll hand you another photograph provided
by the United States during discovery and ask you whether
or not the area that is marked as Type VIII with the
hole No. 3 with double circles around it, contains your
field numbers 3 and 4, mainly 4, in the Johnstown Unit?

A. Yes, it contains 4; mainly 4.

Q. Did you reach any conclusion regarding the water holding
capacity of that particular field 47

THE SPECIAL MASTER: I think he said he made no
conclusions about the water holding capacity for any field.
T will let the question stand, however.

A, As T told you, we took a general figure.

Q. Were vou provided with the HKM log, which I am handing you
now, it is already in evidence as part of their exhihits,
for that hole No., 37

A. Well, as I say, it is very easy to say the water holding
capacity 1s a question mark.,

Q. Did they provide that information to you?

A. I'm sure they provided that information to us, but that
information is not really too important for me, because,

I mean, this is only a remark, This is in the remarks
column,

The important thing for the water holding capacity,
as I have discussed it, is the area and the texture of the

mesghinna-cross-white
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) l sodl, and’thettexture of the soil is really good. It
#;f 2 is sandy loam, sandy clay, loamy sand, all the way to
if 3 120 inches. So --
i q Q. Why would the field classifier say, however, that the
:,,_,, 5 water holding capacity is questionable?
_i...,, 6 MR, CLEAR: Objection, Your Honor.
"’m 7 THE SPECTAL MASTER: That question is overruled.
’:‘: 5 Sustained.
- g Q. Does the fact that the field investigator reached that
- " - 10 conclusion cast any -~
5-' 11 MR. CLEAR: Objection, Your Honor. He reached no
;E .,M 12 conclusion if he put a guestion mark-:there.
f' . 13 MR, WHITE: Wait a minute, Your Honor. If he said
:_B? h 14 | that "Very easy to dig; water holding capacity is a
0‘; 15 question mark," I assume it is in question. And I think
'g w 16 that is a fair assumption.
;ﬁ .. 17 THE SPECIAL MASTFR: That is an assumption that
[il: - I8 will not be indulged in by this Court. The evidence
% ~ 19 speaks for itself., The exhibit speaks for itself, |
, : ,, . () Q. Well, did you examine this exhibit before you reached
~--- 21 your general conclusion with respect to the water holding
15 20> capaclty?
g M 33 THE SPECIAL MASTER: You aren't getting any further,
"y Mr. White. Any further probing on this is going to be a
;- }% 2e mesghinna-cross-white
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A.

hard row.

MR,

depth to barrier around here,
THE SPECIAL MASTER:

impermeability.

WHITE:

5685

bl

It is going to run into an impermeable barrier,

I'm never sure when I've reached the

Your questioning is reaching

It is running into impermeable grounds.

You may ask one more question on this particular issue.

Did you examine this particular log before reaching your

general conclusions with respect to the water holding

capaclty which applied toadll your £fields?

As I have stated it earlier, Mr. White, really the

important thing is I am not the one who determined the

water holding capacity; I am the engineer.

Right.

And I see the texture and the texture is really good.

is one of the best soils, as far as texture is concerned,

ags you can see there,

Let me ask you this, did you examine this log before

you made your determination?

I had hundreds upon hundreds of logs, probably thousands,

I can't remember each and every log.

THE SPECIAL MASTER:

sub’ject matter,

MR, WHITE:

Y will find that place.

mesghinna~cross-white
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t
A

j

“}“i 1 || Q. Dr. Mesghinna, isn't it true that you assumed that the
*ihz 2 lands covered by your fields would be available for use
lih* 3 in irrigation under the systems that you have designed
yii? 4 for those fields?
_;wh § A, I am not sure of the guestion.

*tf“; 6 | Q. I will try it again,
ﬁg;h 7 Dr. Mesghinna, did you assume that the lands covered
:%;; ! by your fields would in fact be available for irrigation
:EFT 9 as designed by you?
‘féng' 1) THE SPECIAL MASTER: The lands covered by what?
”éiif' 11| MR, WHITE: Fields, Your Honor.
. ?E;: 12 A, Thegse are irrigable lands. They are all, as I stated
QVE%“ 13 earlier, from Class 1 to Class 3 soils.

°

A

SEX
QO
a

T didn't mean to inquire into the suitability; I am

\

“- .
-
- {E“ i5 inguiring whether or not you made any assumptions as
‘rﬁﬁi 16 to their availability for use for irrigation purposes, 1
_,;ﬁ“' 17 as you designed them?
crpg?V 18 MR. CLEAR: I think this is ambiguous as to what was
A
e~ "', 19 avallable.
() THE SPECIAL MASTER: There is an ambiguity. That
gf | is not in his area, is it? Whether or not they are
0-" 20 accessible or whether trespass would be committed to
i, -
-éi“ 2 get to them and so on?
e‘ . . .
& I ‘ MR, WHITEY I am just asking if he made any
i 2
»fi?‘ . mesghinna-cross-white
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assumptions with respect to that., I am sure the answer
will be he assumed they were available, He had nothing

to do with their status.
A, Well, Mr. White, these lands were given to me to design
a system for them, éo, I designed it.

THE SPECIAL MASTER: And that is what you did?

THE WITNESS: And that is what I did,

MR. WHITE: You see, that is the answer, Your Honor,
at this time, if allowed to do so, I would point out
those fields, through the examination of Dr. Mesghinna
and by comparison with the Exhibit M-l show those fields
that fall on individual allotments.

They may be in trust, but they fall on allotments,
as shown by the Exhibit M-1.

There is no one here that can state on behalf of those
individual allotees, since nobody represents those
individual allotees, or at least nobody in the courtroom,
whether or not those allotments are in fact available.

Antl“I am sure the Special Master doesn't want me to
inquire of this witness, but I think it is appropriate
to at least make an offer of proof in respect to those
matters, and I will do so quickly,

THE SPECIAL MASTER: Proceed.

MR. WHITE: If allowed to inquire of Dr. Mesghinna,

mesghinna-cross—-white
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e I T T B
”: 1 in asking him to compare his Type VIII lands contained
+E* 2 wlthin his fields on Exhibits FM82A-12 through 15, with
S 3 the allotments shown on Exhibit M-1, we would show all
‘:ii? 4 the following fields are on allotments, as described by
w;“; S | that tract, within the Johnstown Unit:
ﬂwéﬁi 6 "Plat 12 or Exhibilit FM8A-12, the following fields:
Eéh* 7 l, 2, 14, 16, 17, 18, 19, 20, and 21.
LEET; 8 THE SPECIAL MASTER: Do you have the acreage totals?
ﬂji:;_ 9 MR, WHITE: I don't have those, Your Honor, I can
‘Hé§r¥- 10) give them to you by referring to some of these exhibits,
”@%;i’ 11 but I don't have it at hand,
’ ; “ 12 THE SPECIAL MASTER: Okay.
,igf;, 13 MR. WHITE: Subagency and Lefthand"Unit;: Plate-13, alsqg
,T?“” 14 Exhibit FM8A-13, all of the flelds 1, 2, 3, 5, 6, 7, 8,
ﬁ 15 9, 10, 11, and 12, and approximately 30 acres in field 4.

<}
oy
b
v ]
‘-I.
=X

In the Upper wWind Unit, which would be on Exhibit

FMB8A-14, all of the following fields: 5-3, -4, -6, and

A
[ Y
L |

-
|

v
\

-5; 5-5; and 6-1, 6-2; and 10-3 and 10-4; 12-7 and 12-8;

1 =
x

19 13-5 and 13-6; 14-1, -2y -3, -4; 16-3 and 16-4.

JI'

Ray and Coolidge Units, FExhibit FMBA-15; fields

*

I
wl,
T

1A~1, 1A-~2, 3-2, 3-4 and roughly 20 acres in field 3-7.

}

+
¥’

99 MR, ROGERS: Your Honor, while it may not be

lr

\/

23 appropriate under the law to move to strike an offer of

il D P Rt | \
i $
=

W
f
b
_—

proof, if I were allowed to move to strike this pffer of

mesghinna-cross-white
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proof I would on the ground that if Mr. White had made
these inquiries of this witness, this witness would not
have been able to answer those questions in any event,

THE SPECIAL MASTER: Of course, Mr. White can make
the offer of proof, if he wants to make his record. And
this may be an appropriate group of questions for somebody,
and in the absence of a proof -- of a showing that we have
a right to it, or that somebody has a right to it, are
the allottee would let somebody on his'property. But
I will not permit you to strike an offer of proof.

MR. WHITE: I don't think he is correct, Your Hpnor,
because I have faced this Dr. Mesghinna can look at his
maps, which have section numbers on them, and loock at the
Exhibit M-=1, which also has section numbers on it, and
tell us where his £ield falls in there.

THE SPECIAY, MASTER: He may be able to, but I will
not accept the fact M-l or any other exhibit is
irrefutable proof that the evidence is improper to allow
adjudication of water on the land.

Somehody 1s going to want some water for it, if
he is entitled to it,

CLEAR: Your Honor, I will also point out the
inherent in Mr., White's offer of proof he said these were

That means that those lands are owned by the

megghinna~cross-white
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United States.

THE SPECIAL MASTER: Of course. We appreciate that.,
All right. Next item.

Gentlemen, I am trying to make that noon goal. We

have only five minutes now to get there.
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MR, WHITE: The last area I want to get into,

i f ¢
—

- lw L]
-
T, o N Bl Bl et g, )
-

e 2 which I also expect you will require an offer of

'f‘v' 3 proof on, and that is with respect to the election

Hi“t“ 4 of remedies issue. I would like to hand- the witness

_f;*r 5 a certified copy of the permit number 66-32, the

Ji% 6 Coolidge Ditch issued by the State Engineer's Office.

'£%;1 7 And by doing so =--

E; ol THE SPECIAL MASTER: March 25, 1916; is that

_;g;;_ 9 the date?
0,;%;}; 10 MR. WHITE: Let me see, Your Honor. March 15,

- f 1] 1906, Your Honor.
12 THE SPECIAL MASTER: All right., I was almost
&.:-“ 13 right.
a;ﬂ%ft’ ] 4 MR. WHITE: There are several proof numbers and

*,{iigr 15 permits in there. |
“‘ 16 THE SPECIAL MASTER: Go ahead, Mr, White, |
{NEE]. 17 | MR, WHITE: I assume that you would want me to
:;J?;’ 18 do that by an offer of proof.

~ l 19 THE SPECIAL MASTER: This is to assert that

il e Ty
-
f 1

4

there is an election of remedies, and if the Tribes

- 20)
Ei 21 elect this method, they could not assert the other;
22 is that the case?
23 MR, WHITE: That is the gist of it. They can't
” 24 l‘ have the two. Or vice versa, if they elected -~ this
)r really goes against the government, Your Honor. If the |

i
— S A o mﬁ I
I
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? l government has elected to acquire water rights under

: 2 il State law for the area, it is an inconsistent remedy

‘ 3 now to reserve rights not under the State law of an

? 4 area.

z‘ 5 It is an area where Dr. Mesghinna has done

; 6 - no work. He would, however, be able to tell us whether

P vi his fields fell within this permit or not. And I think

Q g _ this is about the only time in the posture of the case

: o that it can be raised.

o o THE SPECIAL MASTER: I suspect this will be up

iﬁ 1 again in this lawsuit before we are through with it,

:ﬁ 1o So, I will want some law, gentlemen, when it occurs.

: 13 | Okay, make your offer of proof. I think you have

2 Y already made it.

j‘? 15 MR. WHITE: We would offer to prove that permit

: 16 did overlap Dr., Mesghinna's fields and would be included

oy 17 within the Ray and Coolidge Units, an overlap with

2 " Permit 66-2 with Fields 2-3, 2-4, 3-5, 3-6, and 3-7.

. 19 I am sorry, I don't have the total acreage, Your

; 20 Honor, but it would be all of those fields.

8 )| THE SPECIAYL MASTER: If those fields are under a

3 - permit issued back in 1906, how can these be Type VIII

-8 fields?

S 23

g ” MR. WHITE: It is an interesting question, Your

-3 - Honor, but it is not -- this witness didn't do it.

PR
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1 THE SPECIAL MASTER: Type VIII lands are lands that
2 | have not heretofore been classed as irrigable lands.

3 MR. WHITE: Well, they weren't classed as irrigable
4 | lands in the permits either,

5 TIIE SPECIAL MASTER: The VII's that are now in this i

r
%

6 case as VIII's? Maybe I should be just quiet and let

7 your folks worry about that. I have a natural question

8 arising within my mind of why should a permit have been

A

y issued, or why should this land be included now under the

a
¥
[ R ]

1+ T )
gl Mgt Py s el W F . - = L sy * H‘-,, . .
4".‘% "?!53}' | s - Jwtre g3 | = - ™
- -t . N . vt + 2 -
l‘, T ;
l' T ] L

[ . -n - r
' A
) f’\ f

10 scope of his work regarding Type VIII lands, of lands for

.
Rai
A

e r.'l

1] which there was a permit granted in 1906 to irrigate.

wf i

L

12 I am in a matter of uncertainty as to that, And

r“!‘ﬂ: .
L

iy

r
\

oW o W ]

At Va6
.?\‘:

13 that is enough to be said. A word of note of that is

Y

3 ]
% % ‘:'} d 5

adequate for the purposes now.

—
-
it

n
*

L

15 Okay, that is your offer?

b
ot :"i’
-

16 MR. WIITE: Even I didn't think it would be appropriate

k
i
¥

i

. Q@

17 to inquire of Dr. Mesghinna on that.

i
F

- | i n | e
Y
4 1 r

*

18 THE SPECIAL MASTER: Okay. What is the next thing

i

‘“ﬂ.ﬂ-
Wi

19 Yyou need? Next?

20) MR, WHITE: I am ready to get these things into

f

> o 1{ qr

e Vo \ (e i WSS gk | S | s |

?

0 evidence, Your Honor,.

) (Off the record discussion.

;

2% MR, WHITE: The State of Wyoming at this time would

)Y

24 offer -- and the witness doesn't need to be here for this

H

4

9 first offer -~ FM-8-A~52 for illustrative purposes.

3!
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THE SPECIAL MASTER: All right. It will be

described as a blue line of plate 11, Arapahoe Ranch,

his work map. It shows a red outline of his irrigable

4 land. . Is that correct?

%

: " '.t 3 =
o uip et el Piine sl I-nr iyl - . ol =W
_JE{.‘. TSI e R S S ECtu Ly
£ - - . ; ' r

5 | | MR. WHITE: That's correct, Your Honor. Then I
. 6 would also offer for illustrative purposes FM-8-A-l1l
v through 15, Those are his plates with field numbers

;' 8 on them. |

L |

r

LT TR |
il

-
¥

¥
..,.‘

o

o THE SPECIAL MASTER: All right. FM-8-A-11 through

A
Fop]
)

..#r‘ri_;ﬁ:;| "
‘\ -

N *‘LI:‘"

\

MR. WHITE: Yes, sir.

I‘a

1]

Ny

THE SPECIAL MASTER: Blue line copies, and you

i
¥

‘:H’ = . wn LT ] it - gl
Aty Sz Wi
. T

% 12
wééi 13 will identify the plate on them.
B&éiﬁﬂ. 14 MR. WHITE: The plate is the number of the exhibit,
';{ijf’ 15 Your ﬁonar. Plate 15 is FM-8-A-15,
Fénijff 16 ‘I Then we would offer FM-8-A-100, 101, 102, 103, 104,
,::Eif: 17 and 105, to illustrate the facts and1data upon which
:; 18 Dr. Mesghinna based his opinion in part,
,;;Ei" 19 THE SPECIAL MASTER: You didn't say 1067?
H 20 MR. WHITE: It didn't go to 106,
) | THE SPECIAL MASTER: 100 through 105, dynamic pump
1 - costs.
- - 2y | 1] (By Mr, White) Then I would hand Dr. Mesghinna what has

apr pl®

-

been marked for identification as FM=8-=A-106, and ask

*
b ]
fa

mesghinna - cross - white
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1 him to identify that.

2 A, FM-8-A-106 is the Arapahoe Ranch drainage study. It shows

3 the total -~
4 THE SPECIAL MASTER: Just the caption on it is
' 5 good., It's from your work papers? |
wiff 6 THE WITNESS: It's from my work papers.
”Eft 7 MR. WHITE: I offer FM~8-A-106 as showing the .
)13
;i. 8 facts in part he based his opinion on,
‘Jlﬁé 9 'Q I will had Dr. Mesghinna FM~-8-A-107 and ask him to
B
-ﬂg . 10} identify that.
.iiéﬁ“ ‘
= 11 A, FM-8-~A=-107 is the Arapahoe Ranch Unit summary of system
K.
Eq.. 12 costs.
qi,ﬁfi. 13 | THE SPECIAL MASTER: Very good,
i
Uﬁﬁg?‘# I MR. WHITE: We offer that for the same purposes,
q;mggm‘ 15 Your lonor.
‘#”%:u 16 THE SPECIAL MASTER: All right.

17 Q Dr. Mesghinna, I will: handyou FM-8-aA~108 and ask you

i8 to identify that.

1

At ko R

.é:f 19 A, FM-8-A-108 is the Ray drainage study.
§H
¢ ﬁ-h 20 i MR. WHITE: We offer that for the same purposes,
¢ 1
21 Your Honor.

5

s S\t |

3 Q. I will had you, Dr, Mesghinna, FM-8-~A-109, and ask you

1

g
L]

2 to identify that.

L
t
-

A. FM-8~-A-~109 is the Ray Unit, summary of system costs,

:

o5 mesghinna - cross = white
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5-E-6
? l MR. WHITE: The State of Wyoming offers that
.." 2 for the same purpose, Your lionor,
3 0. I will hahd you, Dr. Mesghinna, FM-8-A-110, and ask
: _ L you to identify that.,
'-r > A. FM-8=-A=110 is the Subagency drainage study.
»" 6 MR. WHITE: The State of Wyoming offers this for
' 7 the same purpose, Your Honor.
‘i 1#‘ 8 Q I will hand you, Dr., Mesghinna, FM-8-A-11ll and ask you to
9 identify that.
i-i 10 A. FM~-8-A-111 is the drainage study of the Upper Wind Unit.
E’%# 11 MR. WHITE: The State offers that for the same
i"; .‘. 12 purpose, Your lionor,
?:."’” 13 0 I will hand you, Dr. Mesghinna, what has been marked for
-ﬁf"' 14 identification FM-8~A-112 and ask you to identify that,.
i""":;, 15 A FM=8-A~112 is the Johnstown drainage study.
'-r 16 MR. WHITE: The State offers that for the same
i"‘” 17 | purpose, Your llonor,
.'....'-"' - 18 4) Dr. Mesghinna, I will hand you what has been marked for
i -
- }'é - 19 identification FM-8-A-113 and ask you if you can identify
' “ P 2() that,
' . 21 | A, FM=8-A-113 is the Johnstown summary of system costs.
i'}*t 22 I Q Dr., Mesghinna, I will hand you what has been marked
A. ) 2] for identif:f.cation as FM-8-A=114 and ask you if you
I' * :i " 24 can ldentify that?

Nraken -
Er L)

-

mesghinna - cross - white

S

409 West 24th Sireet 201 Midwest Bullding
Cheyenne, WY §2001 g Casper, WYX B21601
(307) 635-8280 (307) 237-1493 }

Frontier Reporting Service




, Y }
| 5=E-7 3
)
! l il -
i‘ t . FM=8-A-114 is the summary of system costs of the Upper
' 2
) 3
- MR. WHITE: The State offers that for the same
)
> . purpose, Your Honor.
L ) !
o
i 6 * w * * *x |
’ 7
-
. 8
! L
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2 10
B |
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o
o 13 |
@ 14 |
E
15
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16
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D 17
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g
. 23
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Q. Dr. Mesghinna, I will hand you what has been marked for

.. 2 identification FMBA~4115 and ask you to identify that.
. 3 A, FMB8A-11lS5 1is the summary of system costs of the Subagency.
3 MR. WHITE: The State would offer that for the same
_‘él{ d purpose, Your HoOnor.
”%-t- 6 Q. Dr. Mesghinna, I'll hand you what has been marked for
‘éﬁti 7 identification as FMB8A-116 and ask if you can identify that
-E}%;“ s A, FMBA-116 is the summary of system costs for the Coolidge
_* 9 Unit, Type VIII lands.
?}if' 10 MR. WHITE: The State would offer this for the same

1] purpose, Your Honor,

%

""'1' " -t‘ L
TR - gy,
L1

“"""'1‘ “ "

H

Ty Ay Yuh
5

s |
Vi Vg

..?r-

12 Q. Dr. Mesghinna, I will hand you what 1s marked for

¥ 1
. e e
v Tum
K N 4 1
y

1.3 identification FMBA~11l7 and ask you to identify that.

14 A. FMBA-117 is the Coolidge Unit, Type VIII'lands, drainage

but the State would offer all of the 100 series exhibits,

£
te
e

1.

which I believe go from FM8A-100 to 118, for the purpose of

§
1
~

B
r"mi,_, 15 study.
r*éii; 16 Q. And I will hand you what has been marked for identification %
rygg - 17 FM8A-11l8 and ask you to identify that.
;;ff:” 18 A, FM8A-118 is the aereage:summary of Type VIII lands.
&”@*,, 19 MR, WHITE: Your Honor -- I'm sorry, go ahead,
1}§.. () A, There is some unidentified writing on it.
i“J 2| MR. WHITE: Your Honor, I'm not sure I made an
-- : 9 individual offer on all of those 100 series exhibits,

ne mesghinna~-cross—-white

M
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Cheyenne, WY 851001
{307) 635-8280

! = 5F-2 | o L . — —_
2 H l showing the facts and data which in part Dr. Mesghinna relied
2 upon in reaching his conclusions.
—% 3 THE SPECIAL MASTER: He received back-all-of his
muif 9 originals for his files?
: O THE WITNESS: Yes.
A 6 MR, WHITE: Yes.
'it" < 7 THE SPECIAL MASTER: Thank you all for that.
;—ék 8 MR. WHITE: Let me look at those again. That completes
:i__ 9 our offer, Your Honor.
;?f 1) THE SPECIAL MASTER: Very well. I presume there
%‘F 11 will be virtually no more voir dire of these since we
. 12 have worked with them so closely,.
," 13 Mr. Clear?
-é! <] MR. CLEAR: Your Honor, I think basically they are
- ‘;; 15 all documents from Dr, Mesghinna's papers, so we will
> 16 assume he can identify them,
,* ____.% . 17 | MR. ROGERS: The tribes have none, Your Honor.
c-" = 18 THE SPECIAL MASTER: Mr, Membringé?
"gjlf 19 MR, MEMBRINO: No.
“ 20 THF, SPECIAL MASTFR: Mr. Echohawk?
f .“ 23 MR. ECHOHAWK: No, Your Honor,
t-r’ﬁ ’ 2 THE SPECIAL MASTER: All right,
1;_ 21 The exhibits Just identified and offered by Mr. White,
| .u 2.4 being the same, are hereby admitted into evidence. Is
:ﬁ 5 a5 mesghinna-cross-white
- ........
| é" 109 West 34th Stroet Frontier Rep?rtlng Service 101 Midwest Bullding

Casper, WY 82601
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5F-3
| there any questions on redirect of Dr. Mesghinna?
2 MR. CLEAR: Yes, Your Honor.
T- 3 THE SPECIAL MASTER: All right. You may proceed, Mr.

- f? 4 Clear.

_f’ 5 MR. WHITE: Your Honor, I had one more guestion
ﬂéﬁ; 6 I wanted to ask Dr. Mesghinna, and it is just one gquestion,
’%::‘ 7 if T might ask it. I haven't said "No further questions"
3 8 yet.

_é ﬁ* 9 THE SPECIAL MASTER: Well, in law-making circles, .
E?Z? 10 T will say Mr, White asked for your unanimous consent.
%}if 11 Do we have objections? Hearing none, proceed,

eiﬂﬁfi: 12 MR, WHITE: I've not seen that done before, Your
|

fﬂjﬁ 2 K] Honor, but it's a good idea.

@*%%&E- 1 Q. (By Mr. White) Dr. Mesghinna, yvou have mentioned several
"ja;;: 15 times that you designed the fields described during
iﬁjgj;, 16 your direct examination the second time only around

g-f . 17 Class 1 through 3 lands, Why did you exclude Class 4
c;fa > I8 lands here, but not in your future project analysis?
te*%{?‘ 19 A. To myrecollection, I have excluded also Class 4 lands

| »~.,. () in my future lands,

- ég‘ 91 MR, WHITE: I have no further questions at this time.

90 THE SPECIAL MASTER: All right. Proceed, Mr. Clear.

g il 23 A, I can't be a hundred percent certain of that,:.though.

. 2.1 THE SPECIAL MASTER: That is understandable.
. mesghinna-cross~-white
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MR. CLEFAR: Your Honor, we would like to offer into
~avidence United States Exhibit C-277, which was the
report prepared by Dr. Mesghinna, which included the
smaller copies of the maps that had been referred to,
and contains the conclusions he reached.

T think we should note in there that he excluded
during cross-examination, or we stipulated the exclusion
of some acres: in there, which the record will reflect.

THE SPECIAL MASTER: And similarly, Mr, White, I
presume there will be no voir dire on the fact since we
have been over the report the last several days?

MR. WHITE: I have two problems, one of which I will
waive, and I suspect the United States will waive it if
I were t; forget to do something during direct. .The
objection would be that the offer wasn't made during

direct, as the appropriate time, and so the right to

it has been waived, But I will waive that objection
hope I will get the same consideration when I forget
something.

The second 1s, I would object for the record to the
admission of this exhibit since it contains an opinion
based on opinions. And I think we have seen several

examples of where opinions based on opinions may have some

difficulties with them,

mesghinna-cross—-whlte ’

Frontier Reporting Service
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The objection in no way seeks to discredit the
professional competency or ability of Mr. Mesghinna.

THE SPECIAL MASTER: I appreciate and understand that.
The objection will be overruled. And I want to give my
reasons for that.

There may well be in this report an example here or
there of an opinion based upon an opinion, but the
instances are so minute in area and in professional
competence, compared to the massive area that represents
his own work, that I think it is an invalid objection.

Therefore, US Exhibit WRIRC~277, being the same,
is hereby admitted into evidence,

MR. CLEAR: Thank you.

THE SPECIAL MASTER: Gentlemen, if there is nothing
else to come hefore us --

MR. CLEAR: I have a little more, Your Honor.

THE SPECTAL MASTER: All right.

REDIRECT EXAMINATION

BY MR. CLEAR:

Q. Dr. Mesghinna, I am handing you Exhibit FM8A~52, which you
have already identified as containing the plats you designed
in the irrigation system for the Arapahoe Ranch, and
superimposed on that is a red area, which the State's

experts have put on that map to show what they state is the

mesghinna-redirect - clear
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1 irrigability land base, as testified to by Mr. Rersich.

2 I am now handing you what has been admitted into

3 evidence as United States Exhibit WRIRC-148-30, which is

4 an aerial photograph, with markings put on it by HKM

5 superimposed upon it.

6 Can you locate on that aerial photograph the Arapahoe
7 Ranch area which is designated on your exhibit, which was
8 designated on your Plat 1l1l?

9 A, The WRIRC-148-30 roughly corresponds, 1if not exactly,

10 with FM8A-52.

11 Q. When you say corresponds, does it correspond ‘with-the

12 area outlined in red, or does it correspond with the

X fields: that you designated on the map as irrigable lands,
14 trust?

15 A, With the areas that I have designated as irrigable lands
16 in my fields.

17 MR, CLEAR: Thank you, doctor. I have no further

18 questions.

19 MR. WHITE: Your Honor, I would have a motion to

() strike, at the option of the United States, either

| Exhibit C~52, from which the red lines came, Exhibit

o FM8A-52, or U,.,S., Exhibit WRIRC-148-30, which the witness
22 has identified has a different arable boundary, for the

24 reason that they are both offered for the proof of their
or, mesghinna~redirect~clear |

s i iyl P —
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comments.

The objection is the State of Wyoming -~ the Court
admitted both of those for the truth of their contents.
They are clearly dissimilar and the State has at some
point the right to be able to rely on one or the other
of those exhibits for the truth of their contents in
doing its work,

I guess what I am asking is for the United States to
make an election of which one do they stand by? And then
once we find out which one they stand by, we can look at
those.

MR. CLEAR: Your Honor, I think at this point, as
you recall, there was a motion to strike Dr. Mesghinna's
testimony on the Arapahoe Ranch, because it was said

that on the basis of --

THE SPECIAL MASTER: That was the part that was

not withdrawn?

MR, CLEAR: Right, Your Honor. The other part that
was withdrawn was the Type VIIXI. So, Arapahoe Ranch

is not Type VIII lands.

The motion was to strike the Arapahoe lands
testimony on the basis that his determination, as shown
on his Plat 12, Dr. Mesghinna's Plat 12, was not

based’ion any evidence in the records that showed that it

mesghinna-redirect-clear
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9

10

11

12

had irrigable land base. And as Mr. White points out,
this is already in the record and shows an irrigable

land base,

mesghinna~redirect-clear
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MR. WHITE: That is fine. That observation is correct,

Your Honor, but what has clearly happened .here is that
exhibits like Exhibit C-52, which Mr. Kersich went over in
some detail, and all our cross-examination was based on
this, was offered for the truth of its contents., It had a
different arable land base than is shown on the photograph,
which was sort of a last minute offer.

He was asked if the photograph was the same as this,
and he said yes. So, it got offered for the truth of its
contents.

We are:entitled to know, Your Honor, which one of these
the United States stands by,

THE SPECIAL MASTER: I am going to overrule the re-
quest, Mr. White, on the same basis I did a couple of hours
ago on a motion of some kind,

That is, they are in the same township and same range
and generally the same area and generally the same format,
And if there is a discrepancy there, it isn't of such
gravity to warrant striking the entire testimony.

MR, WHITE: Your Honor, it creates a very difficult
problem for the:State. The State is attempting to develop
a case in response to that of the United States, and part
of that case is to deal with the irrigable lands that have
been presented by the United States' experts,

We now have a graphic demonstration in at least two

M B S A AR S 2 At

——————e—
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areas, one in the Upper Wind area and one in the Arapahoe

Ranch area, where there are differences,

They may be in the same 640 acres, but there are

gsignificant differences. And I think we ought to know from |

the United States which ones they stand by,

THE SPECIAL MASTER: This is not the last example of
cases where we are going to find discrepancies between
exhibits or between witnesses. And I think there just
aren't sufficient differences in this case to warrant not
accepting the testimony. There may be in some other case.,

MR. WHITE: I just hope you remember that when one
of our experts testifies oﬁ one side and they come up and
say "What about the other side?"

THE SPECIAL MASTER: It is not an exact science in this
business, whether you are an engineer or a lawyer. Yes?

MR. ECHOHAWk: Just clear up that point. In certain
instances, there may be a drafting error, and I think that
was the case with the Arapahoe Ranch,

In the instance where there would be a discrepancy
as to, say, a location or whether certain lands should be
included, we should go to the aerial photographs, since
that is where those maps, the exhibit maps, were drawn
up of the aerial photos. The aerial photos would form the
base for those lands designated as irrigable within the

mesghinna-redirect~clear
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i‘ 1 acreage totals,
élu 2 THE SPECIAL MASTER: All right. Gentlemen, I
ég:ﬂ 3 appreciate your understanding of the reason for no Monday
AR emr
:%: 4 meeting, and we will reconvene Tuesday morning at 9:00
5 .

in this room,

\

-
-
-r

. § EM _
T & MR. ROGERS: Your Honor, may I have an opportunity
i I
';&:ﬁ 7 for maybe a couple questions?
j}j 8 THE SPECIAL MASTER: On recross?
Fil % 9 All right.
e
: 10) MR, WHITE: I would like to object that I don’t think

TR,
’ ﬁ“; I ér

I it is proper, Your Honor, but let him ask it anyway.

i )

- -
r [}
.,

' 201 Midwest Bullding
V24 Casper, WY 82601
(307) 237-1493 |

Cheyenne, WY 81001
(307) 635-58280

‘%iﬁl 12 MR, ROGERS: I don't think it is objectionable,
tﬁu§%z= 13 Your Honor. Mr. White has asked his questions and there
| ?féa;% 1 was redirect by the government, I'think it is my time
?}j"# 15 now.
¢Eia{:, 16 THE SPECIAL MASTER: Go ahead, Mr. Rogers,
« , : 17 RECROSS~EXAMINATION
'vf‘ﬂ;f' 18 BY MR. ROGERS:
&f;iﬁu 19 Q. Dr. Mesghinna, are you familiar with any lands within the
&r1§%r 20 Wind River Indian Reservation that have been classified
_ _j:' 21 as Class 4 lands that are in fact now being irrigated?
: ug;e: 22 Are yvou personally familiar with any such lands?
" iiég 23 A, Yes, there are Class 4 lands which are irrigated.
"égﬁi 24 Q. But yet you have chosen to exclude in your workbook on
-:3 z’ 25 mesghinna-recross-rogers
’;. é 409 West 24tk Streot Frontier Rep“;tlng Service o B -
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15

16

17

future lands and on these Type VIII lands any lands that
are classified as Class IV?
A, Yes, we have excluded Class IV lands in our analysis
of future lands and Type VIII lands in the Arapahoe Ranch,
Q. Despite the fact there are some Class 4 lands being
irrigated?
A, Yes, there are some being irrigated,

MR. ROGERS: I have no further questions, Your Honor.

MR, WHITE: I have nothing further.

MR, CLLEAR: I have no questions on redirect, Your
Honor,

MR, WHITE: I would just ask the witness remain in the

jurisdiction of the Court, subject to recall by the State.
THE SPECIAL MASTER: Certainly,

MR. WHITE: And before we go off the record, I want

to serve a request for:production on the United States.

I Just didn't want to get off the record before that was

done,

THE SPECIAL MASTER: All right, Make your service of a

request and do it now, Mr, White. I am not going to rule

on this motion until about a week or two from now,so

all of vyou know, I will let at least five days go before

ruling, Your request is being served now?

MR, WHITE: I am filing with the Court and serving on

mesghinna-recross-~rogers .

|
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16

17

counsel 13 requests for production to the United States.

I will state that the copies which I am giving to
counsel for the United States and the tribes have type-
written 12, but it should be 13, and I am writing in the
13,

MR. ECHOHAWK: Are you sure it is not 147

MR, WHITE: It is 13. It is filed today.

THE SPECIAL MASTER: Today is the 15th. What is the

date of the requests?

MR. WHITE: It will be the 15th,

MR. ROGERS: Your Honor, just a point on, I believe, the
motion filed by Mr. Radosovich.

THE SPECIAL MASTER: Yes,

MR, ROGERS: We would like an opportunity to speak to
that and be heard on that.

THE SPECIAL MASTER: ‘I would like you to speak to
it: at least, to know what to do with it, I am sure I have
no duty, This gets in the field of political necessities,
but that is not my role anymore,

Maybe somebody has got a duty to advise people around
the country, Indian and non-Indian and everybody else,
where we are going,

T am really surprised, quite surprised, that there
hasn't been much more interest in the press here every day

mesghinna-recross-rogers

Frontier Reporting Service
409 West 24th Street . B 201 Midwest Bullding

Cheyenne, WY 82001 24 Casper, WY 82601
{307%7) 635-8280 (307) 237-1493
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: U ( advising people of the progfess of the case and what took

> 2 | place. But if they don't want to do that that is their

b 3 | business. |
: q | The Riverton paper came out about a month ago with a

51 3 beautiful article describing what was going on in Federal |
? 6 | Court, and showing all of you guys between breaks, and |
? 7 giving somebody some ideas,

g 8 ] But I don't know whether this is my duty or not.

% 9 I We will have some input from you when we get to this in a

? 10 week or so,

? 11 MR. ROGERS: I was hurt because my picture wasn't

: ‘12 in the Riverton news article,

"”g 13 | MR, WHITE: For the record, I think you should have |
i@ 14 been.

: 15 | | MR. ROGERS: I am not asking for an oppottunity to

> 16 address this now, but at some point perhaps next week.

> 17 THE SPECiAL‘.ﬂMASTER: It will be saved for you,

2 18 I MR, ROGERS: Thank you, Your Honor,

: 19 || THE SPECIAL MASTER: All right, We will see you

9 20 | all Tuesday morning at 9:00, We are now adjourned.

) 21 |t (The trial was recessed at 12:30

: ”o (p.m, |
'Y 23

'] 21 |
: 25 |
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REPORTERS' CERTIFICATE

State of Wyoming )
: S8
County of Laramie )

We, Merissa Racine and John Boverie, Registered
Professional Reporters and Notaries Public, hereby certify that
wgvdid at the time, date and place, as set forth, report the
proceedings had before the Honorable Teno Roncalio, Special
Master Presiding, in stenotype; that the foregoing pages,
numbered 5617-5711, inclusive, constitute a true, correct and
complete transcript of our stenographic notes as reduced to
typewritten form under our direction.

We further certify that we are not égents, attorneys
or counsel to any of the parties hereto, nor are we interested

in the outcome thereof,

Dated this 15th day~6f May, 1981.

i S

MERISSA RACINE
Regigstered Professional Registered Professional
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