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IN THE DISTRICT COURT FOR THE FIFTH JUDICIAYL DISTRICT

o 2 WASHAKIE COUNTY, STATE OF WYOMING

4 IN RE:

5 THE GENERAL ADJUDICATION OF
I RIGHTS TO USE WATER IN THE
b BIG HORN RIVER SYSTEM AND

ALL OTHER SOURCES, STATE OF
7 WYOMING.

Civil No. 4993
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q ) 1 THE SPECIAL MASTER: Come to order, please.
‘{?}gﬂe 2 Q (By Mr. Merrill) Mr. Dornbusch, do you recall this
ﬁf%rﬁ’ 3 morning our talking about the possible effect of
fﬁﬁg - d additional production of crops on prices in the region
R 3 of the Wind River Indian Reservation?
‘L 6 [ A  Yes, I do.
Lo
;5éif%§ 7 Q Did vou have a chance over lunch to see if you have any
L
E‘;ﬁg - 8 notes or calculations concerning the amount of =-- let's
i E?ﬁ 9 take barley -~ that would be produced in bushels or
Lo -
*qaas 10) acres or any other figure?
S
ﬁh s 1] A, Yes, essentially, my analysis of the degree to which
RS~
R 12 the added production on the Wind River Indian Reservation
L ?Eg,%, 13 might impact prices goes like this: First, according to
fi?%? 1 Agriculturai Statistics 1980 -~ it's a U. S. Department
0N —_—
"3 - 15 of Agriculture Publication -~ in 1979, the United States
SR
25% 16 produced about 378,000,000 bushels of barley,
_5?; % 17 According to the U., S, Barley Industry, a publication
ﬂsgﬁa I8 by the USDA, Economic Report No. 395, which was published
e 19 in 1978, the 1975 production of malting barley was about

&
3

3

il
)

38 percent of all barley, so if you use the 1975 production
and apply it to the 1979 total barley production, you get
about 144,000,000 bushels that were malting barley, roughly.
Now, in the Wind River Reservation, it's a little
complicated to calculate exactly how many bushels we are

dornbusch -~ cross -~ merrill
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0. pidn't you mention this morning that the market for

projecting because you have high land and low land, and

they have different crop mixes, and then you have a

different proportion of high land and low land out of
+he different areas, but let's say on the outside, let's
use the low land mix, which would give you the most ‘ *

barley and low land yields, we are producing roughly

about a million bushels, which means that the Wind River i
Reservation is producing about .7 percent, less than
one éercent of the 1979 production,

Now, we are forecasting future production comparing
to '79, the trend of malt barley, proguction in the total f
is going up. That's according to that USDA Barley publica-
tion that I cited, so it's fair to say that that -- if you

took the future production of the Wind River Reservation

compared to the '79 estimated production, that what we
are working from is. .7 percent, and it's going to be
dacreésing, and my conclusion is that since we are talking
about less than .7 percent, it's an insignificant propor-

tion of the national market.

malting barley in the Wind River Indian Reservation was

fairly specialized because of the demand by breweries

for this high quality barley?
A, Specialized in that it's good quality barley, yes,

dornbusch - ¢cross - merrill
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0. Let me hand you what's been marked for identification

as Wyoming Exhibit ED-30, and ask you to identify that

for the record.

THE SPECIAL MASTER: I have two., No, I don't either.

MR, MERRILL: It's a two-page document.

A, You want me to identify it?
Q. (By Mr. Merrill) Please, if you can. If you don't, I
will.

A, Okay. It's Wyoming Crop and Livestock Reporting Service..
It's a repoft released in May of '8l, Crops, :Barley
Estimates by Counties,

0. I direct your attention on page one of that exhibit to
the second county shown, which is Fremont County.

A Yes,

0 - And ask you if that exhibit does not indicate that the
preliminary estimates for 1980 production in Fremont

County are about 1,050,000 bushels of barley?

A That's what it says.

0. I direct your attention to the second page of that
exhibit, which breaks down the barley production by

irrigated and non-irrigated barley.
Looking at the irrigated at the top of the page,
also under Fremont County, doesn't it indicate there

that the total of the 1,050,000 bushels of barley from

dornbusch = cross - merrill-
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il 1 Fremont County will all come from the irrigated lands?

. |
2 ] A, Yes, it doas.
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) (By Mr. Merrill) And you just testified a mowment ago,

2 | didn't you, that the Wind River Reservation would

3 produce roughly a million bushels of new barley each |
4 | vear as an outslide estimate?

5 . That's right,

6 Q So isn't it true that the additional land planted in

7 barley on the Wind River Reservation will roughly double

g the barley output in Freemont County?

g || A According to this, that's right.

10 Q and is it your professional opinion that the doubling

(l of the output of barley will have absolutely no effect
| on the price paid for barley?

3 A If it were doubling of the production, national fi

14 production, I would conclude it would have an impact,

FITITTHIIIIIY

15 | but we are talking about barley that is purchased by |
16 | the brewers of beer, which is a national Industry, and %
tj‘-e:a 17 that these brewers seek the best barley they can find
ﬁtfra' 18

Lﬁfﬁﬁghout the country. While it's true you would be
doubling the production of malt barley ~- well, first

of all ==~ yeah, while you would be doubling the

el production of malt barley in Freemont County, that

22 doesn't seem tO be a relevant statistlc to be looking at
23 because you are looking at a national market, and not

24 necessarlily just the Freemont County market.

25 dornbusch-crosg-merrill
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1 Q Did you contact any other brewers or any firms who
2 contract for malt barley in the Wind River Indian
3 Reservation region to determine whether they would

4 even be willing to contract for twice the amount of

i |

barley that they now purchase?

6 A The analysis that we did on the price for malt barley |
7 was done on the basis of a survey that was done by 1
8 Bob Carver of the Agricultural Extension Service, the

0 University of Wyoming in Laramie, whose speciality

10 1s just these kinds of markets, and he was the one that
] contacted the wholesalers, the buyers of the malt

{2 barley to determine the price. In our discussions

14 with him we concluded that, in fact, there would be

1 a good market for barley, that the barley we would be

S35 EEREEEEETELEEEEELEEELELLL S

15 producing could be sold, s0ld well, and at the prices

16 that he helped us develop.

17 0, " As part of your request for help from Mr, Carver, did

18 you indicate to him that the proposed irrigation

19 projects would double Freemont County's output of barley?
() A I don't think we did that because I didn't have these

21 statistics in front of me. I spoke to him much earlier,
0. in May of 1981, but I think he was aware of the

272 sltuation you are talking about in general, yes,

24 Q Is 1t your professional opinion, then, that doubling

D dornbusch-cross~merrill
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Q Is the price for barley the same across the nation?
A No, I think it probably varies some,

Q If:

the output of barley will have no affect on the
market price paid for that barley either through

contracts or open sales?

No, that is not what I sald. I said that doubling
the output of barley in Freemont County 1is not the
relevant statistic to look at, that what we are talking i
about i1s an additional less than .7 percent of the
national market, and my conclusion is that an increment
of less than .7 percent of a national market would

have an insignificant affect on the price of malt

barley.

. the price actually paid in the future for barley

were to drop from the amount that you have estimated

as part of your feasibility analysis, how would that

affect the benefit costs curves shown on Exhibit .ED=1007?
MR. ECHOHAWK: Could I have the question read back,

please?

(Whereupon, the Reporter
(read back.as follows: "Q
(If the price actually paid
(in the future for barley
(were to drop from the amount
{that you have estimated as
(Part of your feasibility
(analysis, how would that
(affect the benefit costs
(curves gshown' on' 'Exhibit i
(ED=100?2"

dornbusch~-cross~merrill
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MR., ECHOHAWK: Objection, Your Honor, calls for
speculatlion.
THE SPECIAL MASTER: I will overrule the objection.

I think we can almost take judicial notice of a rather
rudimentary and basic proposition. Go ahead and answer it.
THE WITNESS: It sounds like it would be a simple

answer. 1f the price were to drop, first of all, I

would have to be able to anticipate that drop in my
analysis, And if you recall, our costs, as our prices,
are projected to remain flat on into the future, If the
barley were to drop, it's possible that other costs would
drop, input costs, and I think it's not possible to
project one price to drop in lsolation; that, in fact,
you might have other costs, input costs dropping. So to
simply say == if you want the conclusion, that all of

the things holding constant and the barley price dropping,

vyes, that would have a depressing effect on the curves,

but that is a much too simplistic notion to even use

to draw conclusions,

On top of that, just to make things even more
complicated, in an economic analysis you would have
to look at why that price dropped, and if the price
were to drop because 0f what they call pecuniary

benefits, which I think you even raised awhile ago,

dornbusch=cross~merrill
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Q Did you have a chance over the lunch break to find

A Yes.

Q Would you please tell the Court what costs you used

A Oh, we didn't use -~- what I found were the costs that

it may not be valid to use that price drop in the
calculations., S0 the answer is complex, but if all
other things were to hold constant and if the barley

were to drop, ves, it would have a depressing effect

the figures that you used for costs for gasoline,

diesel, oil and motor oil?

g
1
on our curves. f

in your analysis in 1979 normalized dollars for i;

gasoline?

L W ]

Doug Agee used in his 1977 report., We did not use ﬁ
those costs directly. The way we used hls costs is H
the following: He determines the rate at which you 1
would consume these fuels as you proceed to work the |
land, and he developed the determination of how fast
you would consume these fueld and the various crop
budgets, and we just took his variable costs which
have fuel included, but we took his variable costs

and normalized his variable costs directly so we |

didn't make any direct conversion or normalization of |

his actual costs, it was the total variable costs,

dornbusch=¢ross—merrill
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Q Let me see if I have this right then. You normalized

his variable costs as a sum figure instead of
normalizing the breakdown components of that?

A That's right. | f

Q What index or normalizing tables did you use‘to
normalize Mr, Agee's variable costs?

A Okay , we used the index as published in the Reference
Handbook, Water and Resources Council, January, 1980,
The normalized price index for 1979 is 2,07, and 3
the 1977 index is 72.02. So we normalized by multiplying

Doug Agee's variable costs for fuel =-- he'recognizes

fuel by the ratio of ©2.07 over ".2.02, and I believe '

_—

that '1s8.-1.025 = .08
2 Can you direct me to the page number you took those | 55
figqures from?
A Two~eleven. |
- Did you know what price for gasoline Mr. Agee assumed !
in his analysis?

A For gasoline, 51.5 cents a gallon,

Q SO you. would mulitply that figure by roughly 1.02, is

that correct?
A Well, that's not what I did, As I said, I == Doug Agee

applied the fuel consumption to the effort required

in the fuel consumption in each of the operations, so

dornbusch=cross-merrill
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:’: 1 I did not multiply the 1.285 times the fuel or
a‘b 2 calculated variable costis,
a.,b 3 Q You multiplied the 1.025 times all the variable costs,
r‘!’ 4 | then?
ﬂ 5 A That includes the fuel consumption, yves.
f" 6 Q In choosing to use the WRC index and applying it to
‘-!-i 7 all of the variable costs. together, does that assume
@ 8 that the variable costs will increase as a unit by
f*’a 9 that amount or does it assume that the differences :
i
» 10 | in which the Vvarilable costs will increase will cancel
‘da 1 out and average roughly 1.02?
g~ | ' 5
12 A I'm not sure I understand your question. !
e© 13 0 My question 1s -~ let me back up and see i1if I have |
!
o~ 14 your analysis right, :
9 15 A Yeah.
< {
o 16 0 You multiplied all of the variable costs in Mr, Agee's ‘
|
a-aa 17 report, 619-R, by 1.025?
C"@ 18 A No. I multiplied his fuel consumption portion of the
. ) 19 variable costs by 1.025, Other portions of his variable
a3 2() costs. have different normalization factors.
arF 9] Q S0 in so doing you assume in your analysis that price
9-:"9 20 of the fuel used by the farm equipment would increase
e.a%l
| 97 by roughly two or three percent from 1977 to 1979, is
o3 o4 that correct?
e “ 25_] dornbusch-cross-merrill
} Frontier Re ort-ln Service ) B
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No, that is not at all what I assumed.

The normalization is a calculation that gets at the
appropriate costs to use, It doesn't have assumptions

of the nature you are talking about. What, in fact,

is happening, we are working with a 1977 value. We
are converting the 1977 value to a normalized 1979
value. Okay? The normalized 1979 value is a welghted
average that consists of the years '74 through '78,
okay? In effect what you have is by weighting your
average of those years, you have a normallzed price

that is not too far removed in terms of inflation from

1977, so it is not surprising it only goes up by about

two percent, and the reason is that 1974 is a very
low rate when we continue, 1978 is a very high rate,
and 1977 is a somewhat lower rate than '78, So in
terms of inflating costs, the normalized index moves
you to a point that is not too different from 1977.
And may I point out that it 1is the same concept that
appllies to the éosts for our system, that we are
comparing it in the same point in time, and that 1is
all you are doing, you are using the weighted average

of those previous years, It 1s expressed here

directly by that index, and the index for normalized

1979 allows you to convert from any year. If I had

dornbusch~cross=merrill
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data for '74, I could convert that by the same ratio.

If I converted -~ if I had 1980 data or 1981 data
and I would convert to this ratio, I would convert
downwards, it would actually lower the normalized

price as == for the normalized 1979,

dornbusch-=cross-merrill
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1 Q. (By Mr. Merrill) Isn't it true that implicit in your
2 analysis and the factors by which you reached your l
3 1979 normalized costs, variable costs for trucks and
4 tractors, that implicit in that analysis is a price
5 | for gasoline of roughly 55 cents a gallon? '
6 i have got a calculator if you would like to
7 | borrow it.
8 Oh, .you have one.

9 A, Yes, I'd say roughly, that's probably right.
10 Q. As part of your analysis, did you compare the roughly
1] 55 cents a gallon figure implicit in your analysis with

the prices actually paid by Wyoming farmers in 1978 or

12

13 1979 for gasoline?

tq4 |t B No, it's not necessary. I have the price paid as of

15 1977, and the indices allow you to convert that to 1979
16 normalized.

17 0. what did you arrive at for your 1979 normalized price
18 for gasoline?

19 A, Well, as I said, I didn't compute that directly, but I
think as you characterized, the price would approximately

fall in the range of about 55 cents,

21
|
>0 0. I hand you what's been marked for identification as
2 Exhibit ED~29 and ask you to examine that.
24 Would you please identify ED-29 for the record? |

. .
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A,

Q

A Yes. As I said, it's not surprising because the normalized

Yes, Wyoming Agricultural Statistics, compiled by the

Wyoming Crop and Livestock Reporting Service, Cheyenne,
Wyoming, and I don't see a date.

Would you please turn to the second pagé of that exhibit,
which is page 90 of the full edition of the report?
Okay. .

I direct your attention to the prices for petroleum
products, particularly gasoline, which is the first
sub-item ==

Okavy.

-~ on that page.

Isn't it true that the roughly 55 cents per gallon
gasoline price assumed in your analysis is lower than

any of the prices actually paid by Wyoming farmers in

19782

price is not necessarily reflective of the '78 or '79 price.
It's a weighted average of previous prices which, as you
can see from here, are going up through time, so as you
weight it by prices that are lower, it's weighted somewhat
lowex,

0. Isn't it also true that your assumed gasoline price is

far below the average price paid in 1979, according to

this document?

dornbusch - cross - merrill

el S s - AP -

Frontier Reporting Service

409 West 24th Sireet 201 Midwest Bullding

Cheyenne, WY 82001 : Caspear, WY 812601
(307) 635-8180

 (30%) 3372493

- Sl . T R T ¥ gy Egm aa Blle o oy Tie [ T 3

oy -
T **'tmﬂ'::“:' T""Ff‘:" ‘#*,:-‘Fw.w‘lﬂ'mfw L LRI

1

.
LI
L |
'H'l'

b L. -
LI T rd
LAk . £ 7,
1]




13=-3 5812

- -
iy ‘

e . e - il P - A A . AL - —

1 A It's below.

g

H? | 2 THE SPECIAL MASTER: This document is a 1979 document,
::;:: 3 and the statistics are for that year, are they?

.3‘,‘:# 4 MR. MERRILL: I believe it's a 1980 document,

ﬁ S Your Honor,

ﬁ 6 MR. ROGERS: For the reccrtfl, it doesn't state what
‘éﬁar 7 | it is.

C‘rg 8 MR. BCHOHAWK: It doesn't state what it is.

O‘*’Q 9 THE SPECIAL MASTER: That's why I asked., It has
::Z:: 10 some December, '79 statistics on it, so I assume it's
':-4’ 11 published recently.

GI?Q’ 12 MR. MERRILL: Your llonor, I have a copy of the

'?-9 13 full document in front of me. I'll show it to counsel |

il

3!

L =

L.qh—.!i -
—l
—

q
E

for the United States., If they are not willing to

stipulate that the document is a 1980 document, I will

P S
e
-l

Q
&

16° enter the entire thing.

9.
&

17 TﬁE SPECIAL MASTER: I didn't hear them refuse
18 to stipulate. If you will tell me what it is, I can

19 put it on the document.

MR. MERRILL: I believe it's 1980, Your Honor.

A
ll'.'
O
r
o

21 THE SPECIAL MASTER: All right,
20> o (By Mr. Merrill)} Mr., Dornbusch, as part =--
MR, ECHOHAWK: Mr, Merrill, may I inquire, does

this document have a breakdown by county?

. dornbhusch ~ cross - merrill
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10

12

13

15

16

17

18

19

(pause,

MR. MERRILL: As far as I know, it does not have
a county breakdown. It's for Wyoming.

MR. ECIHOHAWK: Wyoming as a whole?

MR. MERRILL: As I understand. .

Q. (By Mr. Merrill) Mr. Dornbusch, since actual price data
was avallable as indicated by Exhibit ED-29.for the
prices that Wyoming farmers actualiy paid in 1978 and
1979 for gasoline, why did you choose to use a much
lower normalized price for gﬁsoline in your analysis?

A Well, first of all, I'm not sure that if you normalized
those years' prices using the normalization factors that
you would come out with something different. I don't
xnow. I have no reason to believe that the prices that
Doug Agee used were inaccurate.

In fact, just looking at this table, T don't know,
but it raises the question as to whether the price shown
even for '77 includes the refund, after-tax refunds,
available to the farmers, which is comparable to the
price that Doug Agee used, so I'd be interested in seeing
if that was the case from'that publication. |

Q I take it then in setting vour normalized prices for

gasoline for 1979, you didn't take into account what

Wyoming farmers actually paid in 1978 or 1979; is that

dornbusch -~ cross - merrill
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1 correct?

RS
|
|
l
1

2 A, That's correct,
3 0. Did you take that information into account for diesel

fuel costs in your analysis?

J1
—

No, we did the same thing with diesel fuel. We used

6 Doug Agee's '77 prices and then normalized, but

7 indirectly again, not direcﬁly.

8 Q. Isn't it true that in Mr. Agee's an&lysis, he assumed

9 a diesel oil price of 37 cents per gallon? |
10 A That's right. That's after tax refunds. %
I Q Isn't it true that multiplying that times the 1.025 E
12 indexing figure you used, you reach a diesel fuel oil E
13 price of approximately 38 cents per gallon?

14 A, Well, as I said, we didn't calculate the price directly,
but it would probably come out to something like that.
16 0. Do yvou know if it would be roughly in that neighborhood?

17 A, Well, I haven't calculated it, but I could.

I8 0 I have a calculator here if you want to borrow it.,

19 || A That's right, about 38 cents.

2() Q Isn't it true that 38 cents per gallon is below what

21 Wyoming farmers actually paid in both 1978 and 1979,

22 according to ED=237
23 A, It is, and here again I call your attention to my

24 answer concerning what the normalized price for '78 is,

0 dornbusch = cross - merrill
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6

10)

12

13

14

16

0, Isn't it true that even the 1977 prices paid are all

A, Assumed in my analysis? Are you talking about '77 prices

Q. I'm talking about '77 priceé after vou multiplied them

i . i I

and it's not surprising to me that the price would be
comparable to a '77 price because that's, -in fact, when
vou weight the prices in those years -- in fact, let me
say something, I think I misled you in something I
stated.

The normalized price accounts for all of those
vears, '74 through '78, in determining what the normalized
price is, so, in effect, the normalized weight or the
normalized factor does account for the prices through the

- years that determine that index.

In other words, there are five years which are used
in order to determine the normalized price index. So,
in effect, we have accounted for the prices through that
time period,

And if you look at '77, you can see that it's quite
close to Doug Agee's price in the early years -- in the

early part of the year,
higher than the fuel oil prices assumed in your analysis?
compared to normalized '79 prices?

by the indexing figure to reach '79 normalized price.
A. The '77 prices are below or above -- yeah, some of the

dornbusch - cross - merrill
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10

11

12

13

14

15

16

17

18

19

20)

dornbusch = cross - merrill

prices are below the normalized '79 prices, and some
are above,

THE SPECIAL MASTER: Let me see if I can get the
answer to my own questions,

One acre of good barley land on the reservation
should yield what, about a hundred bushels of barley?

THE WITNESS: That's right.

THE SPECIAL MASTER: All right.

THE WITNESS: I'm sorry. In my answers, I was looking
at the wrong -~ I was not looking at diesel fuel. Forgive
me.,

The price that Doug Agee used after tax refunds, is
consistently lower than the '77 price shown here. I was
looking at the wrong set of notes.

THE SPECIAL MASTER: Let me finish my little «-

THE WITNESS: Yes, I'm sorry.

THE SPECIAL MASTER: -= attempt to see what effect
this would have on your figures, |

How much is a bushel of barley at '79 prices pro-
jected to yield, even if one million annual production.
from the county goes up to two million for the county?

THE WITNESS: Okay. The normalized price for barley

is $2.71 per.bushel,

THE SPECIAL MASTER: Okay.
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ﬁ 1 THE WITNESS: And the gross return is $271,00, low \ 1
::: 2 | in return. And if you add bales, it comes to near 300 ”
5.-:& 3 nl acre;. . ) | !
"’E q | THE SPECIAL MASTER: Now, your exhibit shows that i
ﬁ 5 | an acre will use approximately 15 gallons of diesel, 4 :
ﬁ 6 | and your assumption, Mr. Merrill, is that tﬁat may be

‘.,.'e 7 as high as 25 cents a gallon below diesel?

qﬂ% 8 | MR. MERRILL: It's certainly possible, I haven't

:;: 9 arrived at ﬁny specifié fiqure, so I don't want to mislead. | |
‘,,:; 10 | THE SPECIAL MASTER: Well, you are talking about |

':a-% 11 | $575.00 on diesel, and 1f you are a dime a gallon short

aaa 12 on that, I assume you are 60 cents short there,

::: 13 I'm trying to put into a comparative figure as to |
) .-59 I 4 how much difference that would have on your yields. i
"'Ci"e 15 Do you know if what I said sounds about right? |
ﬁ 16 | THE WITNESS: Well, I really didn't follow you {t
0;% 17 on the numbers .but, in fact, if you.look at the total 1*1
1;5 18 variable cost, 1 think in principle, I would agree with

‘:ﬁ 19 you that the sensitivity is not that great.

::: 20

e~

P
"y

1
t'1-
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i ?Q 1| THE SPECIAL MASTER: Go ahead, Mr, Merrill. ?
y |
‘i% 2 MR. MERRILL: Your Honor, in response to your f
: :;; 3 | questions concerning the price differentiations, 1 ;
I i#é 4 | would point out while the difference may appear to | ;
i{f 5 be insignificant,at’ this stage of the analysis, we | 5
qu 6 | are talking about annual prices for over a period of
::: fi 100 years of analysis; secondly, as I'm sure you will
553 g . become aware during the cross—examination, our dis-
‘éb 9 agreements with Mr. Dornbusch's analysis may be,
ﬁ 10 | in many cases, fairly insignificant as far as the
,iha [1 numbers themselves are concerned, and it is what adds | :
ﬁ D) up in the bottom line. |
:: 13 | THE SPECIAL MASTER: I appreciate that, and I §
‘;,.5 14 took my figures off the top of my head. I have no _
5“9 15 basis for that much of an increase in the price of gas 1
a:he 16 either., I know th-ey doubled again since the end of 1979 'i:f;”
::: 17 to what we are paying today, and I don't know how you
ﬁ 18 crank out that into economic feasibility.
'ifﬁi 9 | @ (By Mr, Merrill) Mr. Dornbusch, what was your adjusted -=-
a:ji 20 excuse me, normalized 1979 price for motor o0il?
0;24 )| A, You are talking about lubrication?
s il Yes.,
- h A Okay. We used the normalized index for farm and motor

supplies, I believe, for the repair proportion of the

LURS b8
. ' ¥ ]
g
agphat
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= : — N
1 variable cost, which is a factor at a figure 1,026
2 times the '77 prices.
3 Q. What was the '77 price, using Mr, Agee's analysis? |

9 A, I don't know. We didn't use it directly, I don't believe,
D I think we did the same thing. We took his total repair *
& and lube costs and multiplied it by normalized index to
7 adjust to normalized 1979 for repair and lube.

So you indexed all of the repair and lube costs as a

9 whole rather than their separate components?

¥

10 A, That's right.
i1 Q. And you multiplied all of those costs timaes 11,0267

12 A, No, only the portion. thatrapplies to the farm and motor

13 supplies,

14 Q Okay. What portions would those include?

“&%%%%%ﬁﬁﬁﬂﬁﬁxﬁﬂmaii

{
!

7. 15 i A According to Doug Agee, that is approximately -- yes, 80
aftif 16 percent of the total repair and lube, 80 percent being
:;:. 17 farm and motor supplies and 20 percent being labor.
P 18 O I direct your attention to page 37 of Wyoming Exhibit
*ifhw_ 19 | ED-8, to the bottom section of the chart on that page
20 |l entitled, "Fuel and Lube".
< 21 |lA Yes,
29 THE SPECIAL MASTER: lad a what, Mr, Merrill?
213 MR, MERRILL: Entitled, "Fuel and Lube", Your Honor.
24 THE SPECIAL MASTER: Uh-huh,

o5 Jdornbusch - ¢cross - merrill
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MR. MERRILL: It is at the very bottom of the page,

MR, ECHOHAWK: What page is that, again?

MR. MERRILL: Page 37.
(By Mr. Merrill) 1Isn't it true Mr. Agee's analysis
assumed a p:;pe of $1.96 for argallan of motor oil?
Yes, according:to that table. That's right.

THE SPECIAL MASTER: Off the record.

(Off the record discussion.,

(By Mr. Merrill) pid you say, Mr. Doxnbusch, that you
normalized that price as well as several others in
conjunction with it?
Well, I assume that's as he shows, part of the fuel
and lube, and as I said, I took his entire variable
cost for repair and lube of which that seems to be a
part.
Okay.
So by implication, yes, I used the normalization of that,
What price for motor oil is then implied in your analysis
when you index $1.96 ~--
I don't know. I don't know how that is apportioned within
the total of repair and lube. It wasn't necessary for my
calculation,
Do you have any idea what the assumed price of motor oil

was for purposes of your economic feasibility analysis?

dornbusch - cross - merrill
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1 A, No, I don't,

2 0. Isn't it true that if your analysis had used the prices

s

paid by Wyoming farmers in either 1978 or 1979 for gaso=

1 line and diesel oil, that your costs of production would

‘L"l

be higher than they are under your analysis?

6 | A, Oh, no. Not at all, No. If I took either of those

7 two years, I would have to do the same thing as I did
8 for the Y77 data, and that is convert to a normalized
0 1979 price, then I would have to use an index ~- an .

10 index in procedure the same way I did it, and I couldn't f;

draw the conclusion that it would be any different.

w#*kl1‘I~11%&%%%%%mmmmmmmmmmmmT

12 4 And you feel it is more proper in an economic analysis

13 to ﬁse these normalized 1979 figures rather than the 1
14 figures that Wyoming farmers actually paid during 1978 S
15 or 1979, is that correct? j
16 A. oh, absolutely. As long as you are comparing normalized a
17 prices and costs at the same time, you must be consistent, }
18 that's right, If I had used fuel prices, . 88Y, just for the '%
19 gsake of your argument, by the same token,‘fou would have

() to do the same thing with everything else, and just -- |

31 the same thing holds for cost as it does for returns. In

30) fact, it's the entire principle upon which the normalization

24 is based, that what you are trying to do is get representa-

24 tive prices and get out the aberrations and fluctuations

o dornbusch - cross - merrill
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that may occur through time, and the whole procedure
of normalization is to get at a more stable price

that is representative at a particular point in time.

0 Okay. Do you consider the price assumed in your

analysis for diesel fuel and gasoline to be representative
of the prices that will be paid in operatihg this project
over a 100 year life, taking out of account the effects
of inflation?

A. Yes, I do.

Q. I am going to switch to another area of your work con-
cerning crop selection so that you <=

A, Crop selection?

Q. Uh~huh.

A, Give me a minute to refile.

0. So get organized, right.

THE SPECIAL MASTER: Let's take a short ten-minute

break, We are about through.

(Whereupon, a ten-minute recess
(was taken.
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151 v=cb 5873
f,‘g ] THE SPECIAL MASTER: Come to order, please.
:__i. 2 Q (By Mr. Merrill) Mr, Dornbusch, I direct your attention
& 3 to Exhibit C-268, which is your report, particularly
‘;’w 1 Table 3 of that report on Page 11.
‘?‘g 5 MR. ECHOHAWK: C=268 or C=2787
::: 6 MR. MERRILL: C-268.
‘;"-”' 7 Q (By Mr. Merrill) Did you state in your testimony this
fw 8 morning that you used the same cropping pattern for
::: 9 the Type VIII historic lands as for the future lands?
9‘:;‘;’ 10) A Yes, that's right,
g-”” 11 Q As part of your economic analysis, did you ever make
5:‘9 12 a determination of the historic cropping pattern in
ﬁ 13 the area of the Wind River Indian Reservation?
g.#ﬂ 1.4 A You mean by percentage breakdown specifically or just
Wjﬂ 15 the crops that are grown?
gi"m 16 Q Yes, the crops that are grown and by percentage
::: 17 breakdown.
r—i’a 18 A The crops that are grown; the percentage breakdown, no,
:': 19 Q Would you please tell the Court what crops you
L 20 determined are grown in the area?

21 A All of the crops that I show here plus some others.

22 Q What other crops are grown in addition to the ones

23 indicated on Table 37

2.4 | A I'1ll have to check my notes.

915 dornbusch-cross~merrill
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I THE SPECIAL MASTER: He mentioned two more in

z the exhibit this morning.

3 | THE WITNESS: Mr. Merrill was asking about the
Type VIII lands, The Type VIII lands have the same.
5 | (Brief pause.

6 || A Well, I don't have all the sources that I consulted

7 with me, I don't believe, for crops that are grown
8 in the area, but I have one, and that one 1s contained

in the Agee report where he shows on Page 4 the acres

"

355

10 harvested in vields, irrigated crops, Freemont County,

'~ a

11 | Wyoming, ‘66 to'75.

12 Q (By Mr, Merrill) Are you referring to Exhibit ED-8?

13 A Yes.,

I take it that Agee was only one of the sources on

Hg;é;

HG;AQ

&r;éi

0:’9 14 Q '

-rf‘: 15 which you relied in establishing your cropping

‘r?f? 16 pattern; is that correct?

ji. 17 A That's correct,

9'”9 18 Q Would you please tell the Court what other sources

19 of facts and data you used?

— 20) t A A lot of interviews with people, We were concerned

ol 21 about primarily the markets, future markets, expected
22 markets for crops that could be grown in that region,
21 and it's been:.about two years since we performed that |
24 | analysis and analyzed which crops we would keep in and
95 dornbusch~cross-merrill’
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those we would screen out,
I don't think I can recall right now who all the
people were that we talked to.
0 DO you recall how many interviews you conducted?
A No, not specifically I can't, but I conducted some
and my staff conducted some,
Q Did you or your staff make notes as a result of those
interviews?
A I expect we did, but as I ==
Q Do you have those notes with you that you can consult?

A Well, with respect to the crops that we eliminated,

once they were eliminated, we really didn't dwell on
those crops very much. There were reasons for
eliminating them, and what we really focused on was
the crops that we included in,

Q Can you describe for the Court any other source of
information other than the Agee report on which you
relied in determining the cropping pattern for the
future lands and the Type VIII historic lands?

A Yes, for the crops that we included in, we spoke to
a number of farmers in the area. We spoke to people

connected with the Riverton Irrigation Project,

We spoke to personnel of the BIA concerned with

irrigation on crops raised in the region. We spoke

dornbusch~cross~merrill
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] to agricultural extenslon people in Rlverton, Laramile,
2 | Fort Washakile.
3 Q Okay. Let's start with the farmers. How many farmers

4 did you speak to?
5 |l A I personally?
You or people in your firm who did this work on which

you relied.

bdododddoddddedad]

8 A Oh, I'd say on the order of 20~25 farmers, maybe more.
9 Q Did you make notes as a result of‘those intexviews?
g N A Yes, we did.
11 Q I hand you what's been marked for lildentification as
12 ‘ Exhibit ED=16 and ask if you can identify that for
13 the record, please?
- 14 A Yes, these are some 0f my notes on the basis of
LHB 15 interviews with farmers, and there are lots of areas
Lq! 16 that have been whited out from these notes.,
t:; 17 | THE SPECIAL MASTER: You mean some of these have
Lﬁg. 18 been covered over and were not contailned in your
lﬁ& 9 total and complete notes on Page 2?7
Lag 20 THE WITNESS: That's correct.
Lﬂ! 21 || q (By Mr. Merrill) Mr. Dornbusch, do you have notes
t:; 21 other than those shown in ED=167?
i—'? 23 A Well, I have the originals of these. |
Lﬂ! 24 Q Do you have any noteg =~ |
g 95 |t dornbusch-~cross—-merrill
. .
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r”g 1 _’ MR, ROGERS: I would object to the use 0f any
flg 2 | exhibit where they have extracted information —- from
f‘“ 3 II which they have excised information.
ff; 9 THE SPECIAL MASTER: I would sustaln that objection.
I:‘: H I can't avold sustaining it.
';ga 6 MR, MERRILL: Your Honor, 1f necessary, I can
'é,.g 7 refer the Court and Counsel to the transcript of the
':g? 8 deposition in which these documents were supplied to
ﬁ 9 the State of Wyoming.
',,.g 0 | The transcript will show that the witness at the
':'.,Q 1] insistence of Counsel for the United States deleted
’:tg 12 Jl certain information from those notes before that
::; 13 Information would be turned over to the State.
'?Ai 14| I don't think it can be held against the State
:j; 15 that the United States refused to provide certain
7_;9 16 information in discovery,
e 17| THE SPECIAL MASTER: Very good. Mr., Merrill,
743 I8 that's an adequate explanation,.
::: 19 If some Oof this was brought out and you didn't
H 20 care to have it divulged and you asked to have it
l":’. 21 deleted, that would be fine, Did you?
D‘:: oo THE WITNESS: The process was that some of this
:ﬁ. 2R information was given'to me in confidence,
' ! 24 THE SPECIAL MASTER: Right, s0 you asked that it |
o= 26 dornbusch~cross~merrill *
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! | not be copled? ‘

5 2 THE WITNESS: Right. I didn't know whether I :

L, 3 had to or =- | ;;

> 1 THE SPECIAL MASTER: 1I'm sure if Mr. Rogers ;,

i 5 | would have known that, he would not have objected, i‘

> & MR, ROGERS: I'm still not certain that every- él

B i thing that was out here wag =- Ef

P g THE SPECIAL MASTER: That's true. That being the

z 0 case, you continue with your cquestions concerning | ‘H

B 10 the BExhlbit ED=-16, Mr. Merrill, We will probably have |

: i1 another problem on offering it, but we will get to it

g 12 at that point.

| 1.3 MR, MERRILL: I will offer it at the end of my if

o 14 cross—examinatlion, Your Honor, 1?

: 15 I would note that that exhiblt was marked as '

g 16 Deposition Exhibit 8, I belleve, during Mr. Dornbusch's *i

—~ 17 second deposition, which was taken on January 12 and 13, |

* 18 1981, and I would also point out that the record of

: 19 that deposition shows that Mr., Rogers was present. r

4 ) 0 (By Mr. Merrill) Mr., Dornbusch, do you have any other

4 9 | notes of interviews by you or your staff on which you |

o . relied in establishing your cropping pattern; that is,

: 7 notes of interviews with farmers? | 2

4 24 A Yes, I believe so -~ for establishing the cropping %

; 25 | dornbusch-cross-merrill :
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ij Q‘l 1 patterns? ?
a g! 2 I Q YGS- !
f@" ‘ 3 A I don't know. For establishing the cropping patterns, |
fg q | what you have here are my notes, and one:page of |
$ 5 my notes from one of my staff, and I can't say whether |
& R | j
| i
':9 6 | there are or are not additional notes that my staff |
l ;
iﬂ 7 haB-
5__,_ ' 8
a" T 9 it
fe 10 i
: - t
d _= |1 |
3 ,
- 2 e e
"Le 13
£n |
a“e 14 .
2 1
i, 15 !
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i 17
'_, y 18
oAl 19
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>3 21
. 23
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ﬁ 1 Q (By Mr. Merrill) Did these notes reflect all of the
?;Z 2 information from the interviews of the 20 ox 25
r‘-‘? 3 farmers?
ﬁ q A No, I don't think so.
(?f 5 Q Do you or your staff present in the courtroom today
:::; 6 have any additional notes on farmer interviews on
‘f’e 7 which you relied on establishing your cropping pattern?
(ﬁ 8 A I don't know that. Let me explain something. You
f& 0 know, a lot of the issue of whethexr you can grow a
'.’-Q 10 crop and where you can grow it consists of conversatlions
| a"é. i1 like, "I see barley has been raised in the area, any
("? 12 problems with barley?
::: 13 "NO."
U'm I Do you think you intend to continue to raise
il 15 barley in the area?"
;‘.':: 16 "Yes,."
i—;f@ 17 I mean, conversations that show that it is
ﬁ IR feasible to be grown, people tell you they are
:_:.: 19 growing it, others say there is no’ problem with 1it,
a._lmg 2() conversations of a nature that wouldn't necessarily
| q—"'“" 21 mean that you would have to take notes to have the
&%40 22 conclusions from the interview,
g 273 THE SPECIAL MASTER: It is something of a sampling
¢—8 .4 at best, you are saying, and of opinion?
e——8 on doxrnbusch-cross-merrill |
i —
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1] THE WITNESS: Well, there are people who give

2 you specific information like, "Yes, I'm growing 120

3 | bushels of barley to the acre."” Well, you write that
J down. But if somebody says =—-

5 THE SPECIAL MASTER: Filrst you congratulate them,
6 then you write 1t down,

’ Q (By Mr. Merrill) Mr, Dornbusch, 1f we were to go off
g the record, could you ask of yourbstaff who are

9 present in the courtroom today whether they have in

10 thelr possession any other interview notes?

1] THE SPECIAL MASTER: Would you like to go off for

a few minutes?

12
13 THE WITNESS: Yes, :
14 THE SPECIAL MASTER: Off the record for a minute |
15 or two. Go ahead and do that while we are off the |
16 record. {
17 MR, MERRILL: Thank you, Your Honor.,
18 (Off~the~record discussion,
19 THE SPECIAL MASTER: Okay. DPid you f£ind something, |
2() Mf. Dornhusch?
9 THE WITNESS: Yes, What I learned, there are
22 | other notes that are back in our office, but Page 2 of
o9 | this exhibit that Mr. Merrill gave me where it says
o4 | "Dave may"” at the top of the page, Dave told me this

-4 )r dornbusch-cross~merrill
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1 is a summary of his notes, and it includes just the

2 | informétion where we had specific information on

3 vields, not the kind of information that I said, yes,

4 this can be grown, that can be grown.

5 Q (By Mr. Merrill) Okay. You said you intervieved J
6 éeople associated with the Riverton Irrilgation Project.

7 Who did you interview?

Q A His name escapes me right now, but it was the manager

9 of the proiject. I also interviewed a man who is, I

10 i believe, called the chief soils scientist of the

11 Riverton Irrigation Project, I think hilis name is

12 Sconefelt (phonetic) or something like that.
13 Q Would the manager!s name by any chance be Pete Stevens?
14 A Could be, I don't recall right now.
15 Q When did you interview these gentlemen?
16 A Again, I don't remember. Actually ~-~ well, sometime
17 last year. |
18 s, Puring 19807
19 A Yes, I believe so. |
20) Q Who did you talk to in the Bureau of Indian Affairs?
2l A Don Crook, Rich Harbour, Louis Twitchel - you are
s -
v 22 talking about specifcally in connection with crops? |
’ ; 23 Q Yes, and the cropping patterns,
i 24 A There might have been others. Those were the key people,
A 25 || dornbusch~¢cross-merrill
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y 1 Q You mentioned you spoke to agricultural extension

| 2 people in Riverton, Laramle and Fort Wasnakilie. Can

) 3 you tell me who those people are?

. 4 A Wwell, in Riverton it would have been Ron Cunningham;

: 5 in Fort Washakle, Lynn Merrick; in Laramie, Doug Agee,

) 6 I spoke to some other people in Laramie, but after the

) 7 crops were selected, I bhelileve. I spoke with an

: 8 | agronomist at Utah State, R.J. Hanks.

. 9 THE SPECIAL MASTER: At Logan or on the Reservation?

B 10 THE WITNESS: I believe he's -~ well, I'm not even

o 1] sure of the location of his office, but he's at the

: 19 university.

| 13 Q How many of the interviews to which you have alluded

d 14 were conducted in person as opposed to by telephone?

: 15 A Hard to say. A number of them were conducted in person

A 16 by my staff. I conducted interviews in person of a

_ 17 number of farmers.

. 18 Q Can you tell the Court of the farmers you interviewed

: 19 | who were actually growing crops in the region, what

d 20) the distribution of crops was for these people?

_ 21 A I can't offhand. i
:_ 22 || Q Can you give the Court a general idea of the crops

s IR that were grown by the farmers you interviewed?

4 21 || A Yes. Primarily alfalfa, and also secondarily malt barley.

4 25 dornbusch-cross—merrill f
- i
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How did you determine which farmers to interview?

A Essentially I was looking for farmers who were
primarily farmers and just not raising crops to feed
theilr cattle., There were a number of people in that
region who are primarily ranchers and not farmers,
They are not that concerned with how much yield they

get as long as they get enough to support their cattle.

I was looking for farmers who irrigated their crops
and not primarily dry farming.

THE SPECIAL MASTER: Cash crop farms?

THE WITNESS: That's right, I was looking for
farmers who other people considered to be the better
farmers in the region.

Q (By Mr. Merrill) Would.you say that the farmers you
interviewed were representative of the non-feeding
operation farmers who are irrigating in the region?

A Of the -~ ves, I would say that, yves.

Q How did you determine that they are representative?

THE SPECIAL MASTER: Oh, I think he answered that,
Mr. Merrill, He tried to find who, as he sald, were
engaged in growing crops, lrrigating crops for a profit
directly rather than through their livestock.

0 (By Mr. Merrill) In determining the cropping patterns,

Mr. Dornbusch, to what degree did you rely on the

dornbusch~cross=merrill
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Information you obtained through interviews as
opposed to the information presented in Mr. Agee's
report?

A Let me try and put this in a perspectlve. We'ére
talking about an area where it is pretty clear you
can grow alfalfa and grow it well, I don't think
there is too much mixed opinion about this. It is
also pretty clear that malt barley grows well in this
area, you got good quality malt barley. I think if it
was a situation where there was a big debate and lots
of differences of opinion on whether you could grow
those principal crops, I would be very concerned
about who I was talking to and how credible they were,
It was unanimous that alfalfa and malt barley can be
grown, which everybody tells us that, good farmers,
bad farmers, all the agricultural extension people,
It's not like there was a lot of doubt about it,

Q How about corn?

A Corn, a lot of farmers are growing corn for silage,
and a number of farmers are growling corn for grain,
as well,

Q Is it as widely agreed that corn for sileage and grain

can be grown in the area as easlly as alfalfa and malt

barley?

dornbusch=cross-merrill
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| A I would say probably not. I don't think that many

Z farmers have tried to grow comn, and the ones who
3 have, have succeeded, done well,
q THE SPECIAL MASTER: I think the record so far is
3> pretty replete with that subject matter in its
6 relationship to climatology.
7 Q (By Mr. Merrill) Mr, Dornbusch, did you state thils
'y morning that all of the Type VIII historic lands would
) 9 be irrigated with hand move sprinklers?
) 10 || A I think I did. I can check to be sure.
f},w 11 (Brief pause.
T 12 Yes, my understanding from Stetson Engineers is
:,¢~ 13 | ves, they would be using hand move sprinklers,
F 14 Q Do the crop budgets vary depending on whether you use

side roll or hand move sprinklers?

16 A I think you have it backwards.

17 & Q@ I'm just saying is there a difference in the crop

18 budgets between the cost of irrigating with one as

19| opposed to the other?

2() A Oh, the crop budgets. I'm sorry, I thought you were

21 on crop selection., Okay, now we are talking about

22 crop budgets, All right. Do the crop budgets vary

23 1f we use hand move or sprinkler, ves, there are

24 L different costs. |
26 dornbusch-cross—-merrill
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1 Q Hand move as opposed to side roll?
2 | A Excuse me, there are different costs for hand move
2 than there are for side roll.
4 F 0O In establishing your crop budgets, let's start with
5 | the £uture lands, did you make assumptions concerning
6 the percentage of land in each project that would be
vi | irrigated with the hand move sprinklers?
g || A No, I did not.
9 Q Were you supplied that information by someone else?
10 h A We are talking about new project lands? |
-3 E: 11 | Q Uh=huh, the five new areas. |
?3["! 12 A Yes. Woldezion Mesghinna gave me that information.
et 13 h Q Do you recall what information he gave you with respect
u - 14 to the percentage of hand move sprinklers?
< 1r 15 §§ A I think -- well, let me check my notes.
'; 16 i Q If you don't mind.
17 || A Are we finished with crop yields and crop selection?
= ' 18 ] Can I put that away?
' 19 || Q We are through with c¢rop selection for awhile,
j 2() | A Okay.
: 4
ol 21 |
' 20 I1 * x X Kk *
il!_ﬂ 23 )
’ 24 |
% _ 25 | dornbusch-cross-merrill ;
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(Pause.

Okay, for the new project areas, Dr, Mesghinna gave me the
percentage of hand-move sprinklers as 12 percent across the
board in all project areas and 88 percent for side-roll
sprinklers,
And that's for all five areas?
All five areas, correct.
Did you use those percentages in establishing your crop
budgets?
Not the crop budgets, no. This is the on-farm irrigation
cost.
I'm sorry, but I do have a couple more questions about the
cropping pattern, and they refer to Tabhle 3 on Page 11 of
vour report, Exhibit C-268,

THE SPECIAL MASTER: Page 3, Table 27

MR, MERRILL: Table 3, Page 11, Your Honor.

THE SPECIAL MASTER: Thank vou.
(By Mr, Merrill) I note that in your cropping patterns for
lowlands and highlands that both patterns are the same and
that each contains 67 percent alfalfa?
Yeas.,
Is that result consistent with the information you obtained |
In your interviews with farmers in the area?

Some farmers grow more, some less, It's not inconsistent.
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In projecting the relative proportions of alfalfa on the
lowlands and the highlands, did you rely on the same sources
of information that you gave a little earlier?

Yes, I did.

You indicated in your direct testimony both last week and
also this morning that for the historic and future lands
vou used 5900 feet as the break point in elevation between
highlands and lowlands; is that correct?

That's correct.

Would you tell the Court what information you relied upon
in establishing 5900 feet as your break point?

Yes, okay. The report that I primarily relied on 1s called
the Plan for the Completion of the Wind River Irrigation
Project published by the BIA in June, 1967,

Can you refer the Court to any particular page or section

of that report?

If I recall correctly, it might be Page 19 of that report.

I hand you what's been marked for identification as Exhibit

ED-~17 and ask if you can identify that?

This looks like the cover and one page from the report that

I just described,

I see I was wrong, The publication i1s June, '68, not

'67.

Does that only have one page?

dornbusch -~ cross - merrill
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3“59 1 A, One page.

‘r;_g 2 I q I'm sorry, I gave you the wrong copy.

Gf%J; 3 Try that one.

5‘{9 4 A, Now, I have two pages,

;‘: 5 | THE SPECIAL MASTER: Join the club,

‘__;,g 6 O (By Mr. Merrill) Does your copy contain the cover page and

6&9 7 Page 7 and Page 1972

GTD 8 A, It does.

;:; 9 | MR. MERRILL: Is anybody missing either of those pages?

9“%3 10 (No response.

q"f’g 11 Q (By Mr. Merrill) Does Page 19 contain the information on

ﬁ 12 which you primarily relied in establishing 5900 feet as

G‘;Aa 13 your break point?

G‘g 14 A. Yes, 1t does.

Q"‘:‘; 15 Q Would you please direct the Court to that portion of Page

Q 16 19 on which you relied?

= 17 A I believe the second paraqgraph of that page contains the

T 18 gist of the information which splits the Reservation into

:’g' 19 two zones, one from 5,000 to 5800 feet, and the higher zone

‘ 20 from 6,000 to 6800 feet, and this information was corroboratéd
21 |l by interviews with people at the BIA ~-

20 0 Okay.

273 A, -~ as to the split at 5900 feet.

24 || @ I direct your attention to the third sentence of the

* ]
r 1“-,...1—
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ﬁ 1 gsecond paragraph on that page that begins, "The higher
:‘j 2 parts."
r—” 3 A Okay.
af?%? i Q. Doesn't that sentence indicate that perhaps 5800 feet is
(-:; D too high for a break elevation?
6 A, How do you conclude that?
n 7 0. I'm just asking you if vou derive any such meaning from the
f"ﬂ.r 8 sentence,
fﬁ*_; 9 A. Well, it says «-
‘ ot 10) MR. ECHOHAWK: Objection. The document speaks for it-
T 11 self,
.
C 12 Q (By Mr., Merrill) It says what?
:_ | 13 A If T'm reading the right sentence, "The higher parts of
14 the Little Wind might be included in the upper area," and
15 then it has some caveats, but land clasgification summaries,
16 engineering cost statements and other data are available
17 only for the unit as a whole.
18 I made specific interviews of farmers in that region.
19 The farmers 1 interviewed were in the Little Wind Unit in
20) the Crowheart area. They were at the 6300~foot level, for
21 the most part, Some higher, some lower, as I recall, and
2 those were some of the farmers that were growing malt
273 barley at yields that were at or even above the yields that
2.1 I'm showing for the lower elevations. So I think my
g 25 | dornbusch - cross - merrill
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i information, 1'd say, is better than the '68 report.

2 THE SPECIAL, MASTER: Mr, Merrill, the record has a

3 good exchange with -- I think you were doing the cross on

4 it -~ where 5600 was brought out as an alternative to 5900

5 by some of the elther BIA o Department of Agriculture work
6 in decades gone by,

7 i Is that what you are referring to?

8 MR. MERRILL: Well, Your Honor, my polnt here is

9 | simply that the Bureau of Indian Affairs itself has looked
10 at the area and suggested that 5800 feet may be too high

11 for a break point, but they indicate that at the time this

19 report was published, there was not enough information in

13 detail facts to make sure,

14 THE SPECIAL MASTER: I see. All right,

L EEEELLLb bbb bbb bbbk hb

15 0 (By Mxr, Merrill) Mr. Dornbusch, did yvou say that you

16 believed your interviews with farmers at 6300 feet are a

17 better source of information than the BIA report?

18 A, Well, with regard to what's happening up at that elevation,

19 I gpoke with farmers who were well in excess of 5900 feet

30) who were growing -~ not only were they growing good yields
‘I- 21 in alfalfa and malt barley, but they were even growing corn,
== 20 which I haven't even assumed that would be a part of the
' 2 crop mix at that elevation, but they were telling me there's

# 2. no problem, You can grow corn up there,
25 dornbusch - cross ~ merrill
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;’9 1| Q. Are the notes from any of those interviews reflected on
ﬁ z Exhibit ED-16?
f_g 3 A ED-16?
f"g 4 Q Yes, that's a copy of your -~ I think you identified it as
a:‘::z o | some of your interview notes earlier,
1“9 6 A, Yes, they are.
fg 7 Q. Would you please indicate to the Court which portions of
fg 5 ED~167
::’:; 9 A, Well, that gives me the same problem I had before, in terms
,_;9 10 of confidentiality,
r?ﬂ 11 Q Mr, Dornbusch, I'm not asking you to name anyone's name.
ﬁ 12 I'm simply asking you to indicate what portions of what
7,” 13 pages of ED-16 reflect information you obtained from
F,Q {4 farmers growing malt barley and corn at 6300 feet,
Vtg 15 A, Well, one that I see immediately is in the upper portion of
;j: 16 the first page.
ﬁ.rﬁ 17 Q. May I look over your shoulder and see which one you are
i’"ﬁ 18 pointing at?
r;” 19 A, (Indicating).
g 2() 1} Okay. You are referring to Page 1 of ED-~16, which 1s the
; = 21 notes to the right of the words, "Referred me to", about
o 29 a third of the way down the page?
' h 23 A, That's right, and thera may be some others as well., As I

" 24 | recall, the notes that I made on that particular day or

%
f 25 | dornbusch - cross - merrill
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) ;C I days were all the farmers in that region.
4 2 4] Do those notes indicate the altitude at which the interviewee
= 3 was farming?
;l: 1 A. No, I took that out,
.?; D Q Do you have a complete copy of these notes without the ele-
6 vations deleted with you?
7 A, I do.
8 MR, MERRILL: Your Honor, I would move the Court for
) 9 an Order requiring Mr. Dornbusch to turn over a more com-
= 10 plete copy of these notes. I have no objections to him
S 11 deleting the names.or addresses, if necessary, to the
’ = 12 interviewees, but I believe that since he relied on this
= 13 information in establishing the break point, that we are
14 entitled to find out the elevations of the people he inter-
15 viewed and obtained this information from.
16 THE SPECIAL MASTER: I would normally be happy to
17 grant that for you, Mr, Merrill, if I thought the subject
18 mattei was of sufficient gravamen and of real probative
19 value to me, I don't think it is.
20 I don't think it's going to effect a difference one
21 way or the other, If every consideration you asked for were
22 given to it, it wouldn't make that much difference in the
N 23 overall acreage and water.
) 244 The question that you are attacking on cross-
“TE = dornbusch - cross - merrill
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examination is 5900 feet as a break in elevation, and we
have already got it in the record and I don't think I need
much more, and I don't think an interview with one or two
farmers that he may have had an interview with will be of
any help, so I would be inclined for that reason to deny
it, but not because it isn't a matter of propriety. It's
just a matter of doing something to help bring about the
‘end of repetitious and unnecessarily burdensome evidence

in these proceedings,
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5846
Q (By Mr. Merrill) Mr, Dornbusch, did you rely on any
other sources other than the BIA completlon report
and your interviews with farmers in establishing 5,900
feet as the break point?
5 A No, I believe those were the sources that I relled upon,

10

11

12

13

15

16

17

Q I hand you what has been marked for identification
as Exhibit ED-15 and ask if you can identify that
for the record, please.,

A Okay. There is a cover letter from HKM Associates
dated October 17, 1978 and signed by Roger Perkins

of HKM and AsBociates, and attached is a report

entitled "Criteria for Selection of Project Study

Areas, Wind River Indian Reservation,"” pPrepared for
the Wind River expert witness team, prepared by HKM
Assocliates, the address and the date is October, 1978.

Q Okay. Unfortunately the pages in this report are

| not numbered. I would ask you to turn approximately

two=thirds of the way through the report until you
find a page that says "Table 2" at the top of the page.
It 1s roughly ten pages from the back,

A Turned right to 1it,

THE SPECIAL MASTER: Freeze hazardi table?

MR, MERRILL: Right.,

Q (By Mr, Merrill) Now, back up one page from there

dornbusch~cross-merrill
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1 | towards the front of the report .

2 A Okay.

J Q I direct your attention to the, I believe it's the

1 first full paragraph beginning, "The elevation cut

5 off ., « o "

6 A Okay .

7 Q Did you take the information in this report into

8 account in establishing your break point for elevation?
Q A I looked at this information, yes.

10 Q I refer you generally to the paragraph that I just

11 named, and also to the tables on the following page,

{2 especially Table 3 with respect tc acceptable elevations
13 for corn.

1 A Yes.

15 Q And the paragraph following Table 3,

16 A Okay. May I take some time to read this again?

17 It has been awhile,

(8 Q Pleage do. Go right ahead,

19 MR. ECHOHAWK: Your Honor, I would like to object
20) to any cross-examining on Table 3 or any other portion
21 of this report in that there is no foundation whatsoever.
22 | THE SPECIAL MASTER: I would overrule the

23 objection on the basis there is just enough foundation
24 l to let it in, He is familiar with the document and

08 dornbusch-cross-merrill
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? 1 remembers reading it a long time ago, which 1ls
1? 2 adequate, We will give him time to refresh his
E 7 menory.
% q MR. MERRILL: I would also point out, Your Honor,
é z l; the report was prepared by a consulting firm the
ﬁ 6 | United States considers to be expert concerning the
f 7 Wind River Indian Reservation.
f;; 8 MR, ECHOHAWK: Regarding what?
.i- 9 i THE SPECIAL MASTER: You have won., That dlialogue
Em‘ 1| is not necessary unless you two would like to have
-%ﬁ' 11 half an hour to go into it and we will take a break
L e '
i 12 and you can go into it and meet tomorrow and I will
13 | go to the office and do some writing.
14 I can appreciate that this is a point in lssue
15 | in this business of what is early frost, how many
16 seasons would this kill a crop 1f it's planted within
17 || ten days of frost at given.elevations,:
18 [I (Brief pause.while the
(witness 1is reviewing the
19 1 (document.
20 | THE WITNESS: Okay. I think we are ready. First
2l of all, they are focusing on corn and beans. We
22 don't even have beans in our crop mix. So 1t seems r
23 | to me the only crop that is really relevant is corn. |
24 | They talk about the fact that they performed a modelling
25 | dornbusch~cross-merrill
7’—_——‘—“——————————————_____1__
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analysis to determine the highest elevation for corn,

and then they conclude by saying as a check they

determine what the highest elevation that c¢orn was

planted at, and that corresponds very nicely to the

conclusion 0of the model. In all respect to their

modeling, I would do it myself., I think the proof of

the pudding is better in the eating than the modeling,

I spoke to farmers who are growing corn, growing it

well at much higher elevations than the 55, 40 feet

or fifty four ninety six, whatever, It was clear that

they were growing corn at well over 6,000 feet; as

I recall, 6,300 feet, and with all due respect to the

model, I think that the better informatlion was from

the farmers that I spoke to who live there, farm

there and grow corn there.

MR. ECHOHAWK: Your Honor, not to belabor the

point, but just so the record is clear, I believe the

introduction to the report that we have been referring

to indicates the project task it was prepared for,

You recall during Mr. Kersich's testimony he talked

about the screening down process of the Reservation

to get to the study areas. That is the sole purpose,

He also indicated this is not intended to delineate

strict boundaries for water resources development

dornbusch~cross-merrill
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potential,
THE SPECIAL MASTER: Very good.

; 0 (By Mr, Merrill) Mr, Dnrﬁbusch, in establishing
the break point that you selected, did you consult

~ with anyone in the office of the Bureaun of Indian

Affairs in Fort Washakie?

A Yes. I think I said that I did., I spoke with people
familiar with crops growing in the area. I think it
was Don Crook and Rich Harbour.

Q How many farmers did you interview who were growing

corn at high elevations like 6,300 feet?

v |
Gf; 12 A There weren't many. Not that many people were
:f:’ 13 interested in growing corn, but there were some, I
; i 14 | don't recall the number. 1 would have to look at my
g ,‘;9 15 notes.
=
) 16 | Q Would you please do so?
Z.}—'*’ [7 | A Well, I can look at your copy.
e I8 Q That 1ls the best one I have.
A |
” 19 THE SPECIAL MASTER: Is this line of c¢cross-
> 20 | examination about concluded?
=- 21 MR, MERRILL: Just about is, Your Honor.
" ' 22 | THE SPECIAL MASTER: That 1s fine. Thank you,
T 23 MR. MERRILL: I know you are getting tired of
24 I- listening to me.
o5 (| dornbusch-~crogss-merrill
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THE SPECIAL MASTER: It isn't I'm getting tired,

it's just Af it gets exhausted, I think I have a

duty to wind hexr down.
THE WITNESS: There were two or three.

Q (By Mr. Merrill) Two or three farmers growing corn
at high altitude -- high elevations, excuse me?

A Yes, I believe that is right. Let me be more specific,
who had grown corn,

Q Mr. Dornbusch, did you ever speak with a gentleman
named Jack Iiams of the $.C.S. regarding the break
between lowlands and highlands?

A Yes, I d4did,

Q What specifically did you ask Mr, Ilams?

A I believe the reason I called Mr. Ilams of the S.C.S.
is that I learned of a report that was prepared by
the 5.C.5. that delineated a different break polint as
to the highland and lowland reglion of the Reservation,
and I believe I obtained a copy of that report and
then discussed it with Mr, Iiams over the telephone,

Q Did that report contain an elgvation or range of
elevations suggested as a break point?

A That report contained some lines drawn on a map which

divided the Reservation, as well as other areas

dornbusch~cross-~merrill
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L surrounding the Reservation, in two zones which had
2 a span of different growing seasons, As I recall
~ 3 those different growing seasons, there:were two
%:t L zones that covered the Reservation. One of those
‘-M;_ 5 | zones was in excess of 120 days, and the other zone
:.ifi 6 was between 90 and 120 days. We talked about the
g = 7 fact that study -=- 1t was a much larger scale map.
";:; 8 To get an understanding of what this was, the
“ 9 Reservation was the small portion of this map. It
10) wasn't specifically focused exclusively on the
11 Reservation, but a larger area surrounding the
12 Reservation, including and surrounding the Reservation.
13 Q So those lines delineated growing areas by growing
14 season rather than by elevatlon, 1s that correct?
15 A That's correct,
» 16 Q Did you rely on that map from Mr. Iiams?
= 17 | A No, not directly because the growing season that was
= 18 indicated for the Reservation, even 90 to 120 days,
_ 19 was adequate. We were seeking to grow corn at low
' | 20 | elevations, and in that span of 90 to 120 days you
' 4 21 can grow corn,
= Do To put thias more into perspective, I think, this
”' } 2 notion of corn, maybe you really need to look at the
'l;" 24 crop mix and the proportion corn makes up of that crop
= | 25 dornbusch-cross-merrill
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= I 1 mix, and, in fact, if you look at that table that you
K 2 | asked me to look at, Page 11 of my report, you can sce
gt 3 that in effect we are penallizing ourself by growing
ek il 4 | corn at all. S0 it ig =- |
g ) 5 THE SPECIAL MASTER: You are growing very little
L 6 at that,
- i THE WITNESS: We are growing very little at that.
. . g
- g It is not a key part of our entire structure.
' !
- & 9 |
- 10
1
12 * % w *
13
i
15 |
16
|
17
18
t |
19
II-
2()
21
22
23
24
1)5
dornbusch-cross-merrill
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f’:; : 1 0 (By Mr. Merrill) Mr., Dornbusch, isn't it true that your

¢ *L 2 projected yields for irrigable lands are based on whether

: ;ﬁ“# 3 those lands are highland or lowland?

> ﬁ? 4 A That's right.

- ijw: 5 0 So the highland versus lowland break point is broadex
JEwi 6 than just corn? It's yields in general; isn't that correct?
T
.£” 7 A That is correct.

-gf‘ 8 Q Mr. Dornbusch, did vou perform any economic analysis of
‘1i 9 the feasibility of irrigation assuming a breakpoint other
) 10 than 5900 feet?

1] A No, I 4id not.

12 THE SPECIAL MASTER: Other than what?
13 MR. MERRILI,: Other than 5900 feet, Your Honor.
14 THE SPECIAL MASTER: Thank you.
15 MR, MERRILL: Your Honor, that's all of my questions
16 for now on the breakpoint. May I ask that we take a
17 break at this point?
18 THE SPECIAL MASTFR: Yes, we'll take a ten-minute
19 break.
2() (Short recess.,
21 '~ THE SPECIAL MASTER: Come to order, please;
j, 30} MR, MERRILL: On the record, I have to thﬁnk Mr.
i.' 23 Echohawk for the coughdrops he gave me, They made possible
o1 | the afternoon cross—examination.

dornbusch - cross - merrill
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Ti' o 19-2
&1 l THE SPECIAL MASTER: That is fine.
ii* 2 Q (By Mr. Merrill) Mr,. Dornbusch, let's talk about yields.
]
T}' J for awhile.
% h 4 THE SPECIAL MASTER: Now, if we could find something
?E D to induce both sides to discuss settlement, we would sure
}; 6 buy some.
fé 7 UNIDENTIFIED VOICE: I don't think those are legal.
% 8 THE SPECIAY MASTER: Proceed, Mr. Merrill.
E 9 Q (By Mr. Merrill) Mr. Dornbusch, how many farmers did you
_ii' 1) interview on the subject of crop yields?
%b 11 A Well, it goes back to my earlier question where there were
?1 2 quite a number of farmers that were interviewed on crop
£~ 13 vields. I can't recall the exact number,
Gfii 14 Q Are these the same interviews that are reflected on Exhibit
qr 15 ED-167
GrJg 16 A Yes, some of them are the same, that's right.
_:TE 17 Q Would you please tell the Court what specific questions
G;ij 18 you or members of your staff asked these farmers about
‘T ' 19 yields?
2() A Well, the interview went something like this: We asked
21 them what crops they were growing, how many acres they
)13 were producing that crop on, whether or not they were
273 irrigating that crop, whether it was dry land or irrigated.
.4 Then we asked them what yields they were getting to
e dornbusch - cross - merrill
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! the acre. Then we went into, depending upon the situation,

2 questions about fertilization and frequency of irrigation
3 and whether in alfalfa that was one cut or two cuts of
4 alfalfa.

-l

THE SPECIAL MASTER: I could almost blow this entire

b thing to unusability by asking were these Indian farmers
j; 7 or non-Indian farmers and did the non-Indian farmers know
<é 8 yvou were dolng this for the Indians' benefit?
kﬁ 9 You can get all kinds of answers. Does that enter
g 10 into any of this, Mr. Merrill?

Pl MR. MERRILL: I was going to ask Mr. Dornbusch.

1

] ‘ \
AR o . L] b oty e
Vors, = Ty 1R ‘% T e

(-~ 192 0 (By Mr. Merrill) Did you inform the farmers you interviewed
’ g 1.3 the purpose for which you were asking these questions?
'E‘ | 14 A Well, as a matter of fact, to that question, we insulted
gf” 15 a good number of Indians by not interviewing them.,
‘Egif 16 We had Tribal Chairmen and Indians coming up to us
-__*e {7 saying, "Hey, you are doing the study for us. Why don't
%~ 18 you interview us?"
t? 19 And I tried to explain that I was concerned with that
52“, 2() very problem, that if I interviewed --

i_ﬁi 21 THE SPECIAL MASTER: You felt the answers you were

-

L 31 getting were candid answers?

- g THE WITNESS: I was qgoing for the progressive farmers

}
W

i \

in the area, the farmers who were using technigues that,

¥
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if they weren't in fact, the same techniques, were similar

to -~ they were irrigating. They were conscientious

about irrigation. They were concerned about the quality

of their soil and having the soil tested and fertilizing

accordingly.

To be specific, in many cases, yes, they asked why
I was doing this, I tried to be as vague as possible, but
there were times when they understood what we were doing
and, on the other hand, it works two ways because a lot
of these farmers were in jeopardy of losing their water
perhaps and saw me as jeopardizing their supply of water
and ~-

THE SPECIAL MASTER: Of course.

THE WITNESS: -- and were still very up-front about
telling me -- if they chose to be interviewed, they would
tell me honestly and say, "Look, I understand that this
may be jeopardizing my supply of water.,®
Some of them refused to talk to me. They said, " ::
"There's no way I'm going to talk to you abput this,"
so we had the range.
(By Mr. Merrill) With regard: to your questions to the
farmers about yields -~

Yes,

-~- did you ask these farmers what yields they got last

dornbusch - crogs - merrill

i

413

409 West 24th Straeat
Cheyenne, WY 82001
{(307) 635-8280

Frontier Reporting Service
- 201 Midwest Bullding

@ Casper, WY 82601
s (307) 3371493




t

195 5858

8

®

— — L - Rl - e A

-

i

1 vear or what their average was over the last ten years,

‘ ¥ » .

. A
W oy e .
_#ﬂl“,ﬂ'm - l

-

iy

i 2 or did you frame the interviewing questions with regard
i" 3 to any specific time?

% 9 A T asked them historically what kind of yields they were
'é-j 5 getting, and generally what they would tell me is -- it

#E P 6 would have different parcels of land. In some years they
-gsi 7 would grow 140 acres in something, and some years it would
'% . 8 be 80 acres in something, and it would vary through time,
@,1 9 and generally they would report relatively recently what

e,

10) | their yields were. They wouldn't go back far in time.

[
F 5

I 1 I really wasn't interested in back in time because,

L] N
'l-"' ey ¥ 1 sl #‘-:i tﬁ-‘i‘:‘\
_|- “

i?ﬂ 12 as you know, vields are progressively increasing in time,
-i“t_ 13 and I wasn't interested in gefting ten-year old yields,
‘r,gi“* 14 T was interested in more current yields.
qrfg'y 15 Q In getting an idea of yields from farmers, did you ask
‘f;‘” 16 the farmers that you spoke to, in sort of mentally com-
f‘ﬂi"' {7 puting the yields they gave you, to take into account loss
ij' 18 of crops due to certain factors, crop fallures, for ex-
.%ji 19 ample?

q_ .; -n 2() A Yes, I made it clear that I wanted to deal with averages,
=Q_ he- 2| that sometimes there would be situations where they would
?T 2 have lots of contributing factors for reducing yields,
li?:i 23 but they were, as I understood our conversations, giving
llt' 2.1 me what I was asking for, and that was average yields in

e
3

dornbusch ~ cross - merrill
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1 relatively recent times,
2 0 Did your questions concerning yields also seék an average
3 of all of the acreage on which a farmer.was growing a
4 certain crop, or would you ask for yields representative
5 of good acreage and poor acreage? How did you -~
6 A Again let me put this into perspeﬁtive. The yields that
7 I'm using are primarily derived from Doug Agee's report.
f’ g The farm interviews are hack-up, support, corroboration,
%; 9 and as I explained to you in my deposition, that the yields
é_ 10 you see here are, with one exception, directly from the
;; 11 Agee report.
?%fﬁ 12 Q What is that exception?
ig~_ 13 A That's malt barley.
Efmf 1 Q What yield d4id Mr. Agee assume for malt barley?
i%i‘ 15 A Okay. Agee had 83.3 bushels to the acre.
;Ei 16 Q Per acre?
;i}f |7 A 83.3 bushels to the acre.
:£~' 18 THE SPECIAL MASTER: Where did you get the 100
5;; - 19 bushels?
] . () THE WITNESS: That's from my table.
i | Q (By Mr. Merrill) Would you tell me what page of his re-
) 99 port you are looking at?
a
} 27 A It is page 11, and it says 40 hundredweight, and I converted
. 2.1 that to bushels,.
o8 dornbusch - cross - merrill
| 409 West 24th Street Frontler Re?tlng Service 201 Midwest Bullding
Cheyenne, WY 83001 ) | | Casper, WY 82601 1{’?
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e ] Q And you arrived at what figqure again? I'm sorry. I
¥~ﬂ 2 didn't write it down.
J A 83.3, bushels.
1 Q Isn't it true that Mr. Agee's crop budgets assumed 80
: D bushel?
f;m & A Well, in converting hundredweight to bushels, I think what
';ﬂi 7 - he did was just took the simple conversion of multiplying
”%: 8 by two. |
hEH- 9 In fact, I think the bushel conversion is somewhat
,g“' 14 higher. I think in showing his yields for the purpose
”g 11 of computing his crop budgets, I don't think he was doing
H..
7';__ 12 anything but the rough conversion.
i' 13 Q I direct vour attention to page 17 of Exhibit ED-8,
i—— }4 A Right.
15 Q And ask you if the caption of table 5 indicates that Mr.
16 Agee was assuming 80 bushel of barley?
17 A That's what I said. I think he just used the simple con-
185 version of two bushels per hundredweight in calculating
19 it, but it does convert to 83.3.
2()
21
|
0 x x kX * k
23
]
24 |
05 dornbusch - cross - merrill
409 West 24th Streot Frontler Repqrtlng Service 201 Midwest Bullding
/ Cheyenne, WY 81001 @ Casper, WY 82601
| (307} 635-8380
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Q (By Mr, Merrill)

Page 4 of Exhibit ED-8, which is also the Agee report, and

Table 1.

A. Yes,

0. I note that approximately halfway down the page there are

o

Mr, Dornbusch, I direct your attention to

five and ten years averages of crop vields.

A. That's right.

Q. Do you see thosge?

A. I do,

0. Establishing or projecting 100 bushel barley for your

analysis, did you take into account the historic yields in

Fremont County?

A. No, and for the following reason:

is a report of a number of the people who are growing these

That what you have here

cxops, Some of them are more serious than others,

are irrigating, some aren't.

people, farmers here who are not what I would consider

representative, and that's point one,

that using the historic average really doesn't give you
much of an indication what your current and, therefore,

expected future yields might be.

‘sistently up generally, as I think you can see from this

table as well as other tables,

Q. So you overruled the historical information and Mr, Agee's

dornbusch -~ cross - merrill
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Cheyenne, WY 812001
(307) 635-8380
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bl . o il A

1 agsumptions based on your own interviews, is that correct,
. . 2 for malt barley?
: -t 3 | A Well, as I said, I felt the historical information was not
r :‘“T 4 | relevant for the reasons I stated. Even Mr. Agee's pror .- °
¢ j;;i 5 jected yields you can see are considerably higher than
r_}f 6 historical. I think he projected them as well, Now, de-
1 7 parting from Agee's number, ves, in interviewing farmers

]
L e
-y

'Ei' 8 I thought pretty uniformly the progressive farmers who were
"'ga 9 conscientious about irrigating, fertilizing and using pro-
:: i" 10 gressive techniques had for the most part entirely, all of
- %'H‘ 11 them, had yvields that were higher than Agee's. The most

)
- %;;, 12 glaring difference was in the malt barley, and for that
‘ ig“; 13 reason I chose to depart from Agee's malt barley yield, but
' ;E‘ ' 14 gstuck with his for the others.

b4

15 Q What average yield did you find for malt barley as a re-

(o .\

Ff 16 sult of your interviews?
::Ei"’ 17 A, As I said, for the progressive farmers who were irrigating,
i—%%:? 18 | fertilizing in a progressive fashion, they were getting 100
iéti.¥i 19 and excess, Some of them are getting 120 bushels to the
" §. , 2() acre of malt barley.
: -!1“ 21 || @ You indicated a moment ago that the yields of barley have
'%'h 29 historically increased over time,
"B A, Generally, uh-huh, ves.,

L
e
it

b

4 Q. Do you have any idea what the current yields of barley are

25 (| dornbusch - cross - merrill

\
¥

T\t
‘44
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in Fremont County?

A, Are you talking about progressive farmers, all farmers?
Q. Let's start with irrigating farmers, farmers who are using
irrigation.

A No, but I know that the farmers who are irrigating on the

Reservation in close proximity we interviewed were getting
in excess of 100 bushels to the acre.

1) Let me direct your attention to Wyoming Exhibit ED-30, which
vou identified a little earlier this afternocon. Isn't it
true that according to the second page of that exhibit in
1979 revised data for Fremont County it shows a yield for
malt barley of 70 bushels per acre for ~-

A. Irrigated lands, Fremont County, 70 bushels per acre, yes,
it does, That's right.

) Did you take that current yield of information into account
in establishing your barley ylelds?

A No, because, as I said, I don't know how serlious all of
those farmers are, how consclientious they are. We are
using progressive farming techniques, Even as you see in
the Agee report, he was -- he was using a number that back
in 1977 was considerably higher than this one, s0 I don't

think this can be used as representative,

n'f . .

Frontier Reporting Service
409 West 24th Streect p_ & 203 Midwest Bullding
Cheyenne, WY 83001 2 Casper, WY 82601

{307) 635-5280 | | (307) 337-1493 |

14



20-B M-l 5864

i:; ] THE SPECIAL MASTER: Did you have some evidence of
' f:h‘ z facts in your work that warrants the conclusion that the
| 3 average progressive and dedication of that, progressive
; q dedication of an average farmer in Fremont County would
5 be any lower than the average dedication of an average

6 Indian farmex?

7 THE WITNESS: Well, I didn't really investigate

8 average farmers in Fremont County, so I really can't

9 speak to how this number is =--

1) THE SPECIAL MASTER: You are drawing a difference

11 between the 70 bushels per acre that the exhibit lists

i;:; P and 100 that you felt would be the result ofaprégféésive
| %w-, i3 farmers in the area you are talking about?
'*iﬁ*; 14 THE WITNESS: Well, the farmers I interviewed consis-
;!%hﬁ 15 tently .had yields that were -~
i'";' 16 THE SPECIAL MASTER: Iligher than this?
ifii”}, 17 THE WITNESS: That's right. And I'm just looking at
:.‘* 18 this table, and the 1980 preliminary figures in this table
i"f"“‘ 19 alone =-
| ﬁi., 20) THE SPECIAL MASTER: Are up to '79.
,iﬂn 91 THE WITNESS: They're up to seventy -- in excess of
”%T” ) eighty. Washakie County has 87 bushels. And keep in mind,
tf{“* - too, in talking about yields we are talking about the
o 2q | future, and yields have been consistently up. I think that

1f you consider the fact that we used, with the exception

f Frontier Reporting Service
409 West 24¢th Sireet | E 301 Midwest Bullding
Cheyenne, WY 382001 3::‘& Casper, WY 82601
J} (307) 635.5380 (307) 237-1493
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L - .

1 of malt barley, used 1977 yields according to the Agee

2 report, and barley increased for the reasons I stated,

3 that I think it is reasonable to expect that yields are
9 going to continue to increase as theﬁ have historically.

»
- |

TIIE SPECIAL IASTER: All right. Mr., Merrill.

t MR, MERRILL: Thank you, Your lonor.

(By Mr, Merrill) Are you saying, then, that all of the

e |
-

-0 5 farmers that you interviewed concerning the yields they

9 were getting from malt barley, are using irrigation

10 and progressive management techiques and progressive

11 fertilizing technology?

12 M. Did I say that they all were?
* i 13 0. Yes, the farmers vou interviewed.
f.xt 1 A. Oh, no, not all of them were at all. In fact, that was
g—f 15 worké.d into the analysis. When they weren't, I looked at
| 6"""'i ‘ 16 their ?rields with respect to the fact that they were not
‘ i o, 17 doing those things.
7T
g I8 Q So your 100 bushel barley vyields are based on information
g 19 from only a portion of the farmers you interviewed, is
E 20 that correct?

Well, not directly. If some farmer had a lower than 100

|
I
=

/ 409 West 24th Street

Cheyenne, WY 81001 ‘ .{eg | Casper, WY 82601 7t
{30%) 633-8280 -~ - Q T . {30%7) 237-31493 r"‘

e ks g Rr ko

\C

%t”‘ Q. -~ 100 bushels to the acre and he wasn't conscientiously
if“ 1 fertilizing and he wasn't irrigating conscientiiously,,
";' : o4 | my conclusion was that had he done those things, he would
5.
‘-
‘, 25 dornbusch - cross -~ merrill
i
B —
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1 have probably attained a:higher yield. Some farmers said
2 that they did those things but their land wasn't all that
3 qgood, sometimes they had drainage problems, and yet their
4 vields were up. What I did was use the information given

to me as to the irrigation, fertilization, et cetera, to

‘i 1

6 get an understanding of what the prospective was for the
7 vields they were reporting. If they weren't doing those
8 things, I concluded they might logically have higher yields
¢ 0 if they had done those things, as they, in fact, reported
' '; _ 1) themselves to me.
. 11 0. Mr, Dornbusch, let's discuss for a moment the differences
#7 12 in vields between the low land and high land areas.

All right.

-

s S
- ) |
S
-

\
=

Would you please describe to the Court how you determined

3
;f%;“  15 the difference in yields between low lands and high lands?
F'éi*;_ 16 A, Yes, I asked the same people that I referred to earlier
F‘fi, 17 who had some knowledge about differences in expected yields
rf: # 18 in low land and high land areas, including SCS people, BIA
Fﬂii“; 19 people, ag extension people and the farmers that I inter-
) Egi'- 2() viewed. Generally, what I got was that from the non-farmers
. ‘: , 21 the fact that I could expect lower yields in the higher
.1f“- 9 elevations, from the farmers, however, they testified
. y%:: - otherwise, In fact, I had a problem because where I have
hgfu X the SCS and the other people telling me, oh, you can
! 2 dornbusch - cross - merrill |

. - T

409 West 24th Street
Cheyenne, WY 831001
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1 expect yields to be lower on the order of 10 to 15 percent
2 in the higher elevations, I had the farmers who were at
3 | the higher elevations and farming those lands reporting
4 yields that were as high and even higher than the yields
D I had set up for that low land acreage based upon the
6 Agee report. So I was faced with somewhat of a dilemma,
7 fo be conservative, I assumed and determined that the high
5 land yields would be 10 percent lower than the low land
Ff , 9 vields based upon the fact that some people told me that
??m- 10 I could expect them to be lower, despite the facts they
'E"‘ 11 were reporting equivalent yields at the higher elevations.
éﬁp 12 1, nevertheless, used the 10 percent lower vyield,
'i;. 13 0. Okay. Can you indicate which interview notes on Exhibit
ﬂif | ED~16 relate to farmers in high elevations who were
— 15 obtaining higher yields than the low land farmers?
#ir 16 A They were the same ones that I noted earlier. I think I

i

did note earlier which ones were at the higher elevations.

+
al\
il
-]

5
-4
-

%
x
>

Is that the same two or three farmers you testified about

) 19 earlier?

+: . N I think the two or three farmers were in reference to corn
- 21 only. There were no farmers that were raising alfalfa and
- 29 barley at the higher elevations, and if you look at my

v
\

crop selection, you will see those are the crops in the

¥
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e,
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lower elevations,

]
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;” L Q. (By Mr, Merrill) Did you rely on any other sources of

.; » L] L [ 4 *
il,l“ 2 information than the various interviews in determining

¥

}*m 3 the differentials between low land and high land yields?

i:
‘. 1 A, No, as I recall that was -- those were the primary sources

i -

‘E D of information,

e
v 'i ' 6 0. Would you please take out your copy of Exhibit ED-15, which

. -
2
-

o

7 we were discussing earlier, with respect to the elevation
8 breakpoint?

9 A. That's the HKM --

16 Q Yes.

I A, -- report? Okay.

12 Q. And turn right back to that same page. That's a page

13 between Table 2 --

14 M. Okavy.

ol -
Wi nd A H
e\
- [}
[ A - - H 1
L ] - *
- r
. r

\

-+
_‘.llﬂ'll
Lo
-~
| ]
l -
+*

15 lQ And look at the top paragraph on that page concerning

\

16 vields and yield differentials over elevation.

i )

Nodik-

17 A, All right.

it
V’é%i 18 0 Isn't it true that your yield assumptions for high land
fﬂéj.H_ 19 are for higher percentages of low land yield than the
' €§ e 20 study that HKM conducted, the results of which are
: *1 e 21 reflected in --
%tw 22 MR. ECHOHAWK: The same objection, Your Honor.
?f _ 23 THE SPECIAL MASTER: Will you let him finish the
fjwf 24 question?
- 25 dornbusch -« cross - merrill
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9

10)

12

1.3

17

16

19

i)

N

i . s S =

MR., MERRILL: I'll try it again, Your lionor.

Maybe I can make it a little better.

0. (By Mr, Merrill) Mr. Dornbusch, isn't it true that

vour high land yields assume a higher percentage of the
low land yields than did HKM's study, the results of

which are reflected in Exhibit ED=157

A. They do.

THE SPECIAL MASTER: lle got it out before we could --
MR, ECHOHAWK: The same objection, Your lonor.

THE SPECIAL MASTER: All right. Let it stand.

Overruled. Let it stand.

You may answer, and he did,

0 (By Mr. Merrill) Mr. Dornbusch, did you perform any

economic feasibility studies assuming any yield for malt
barley in the low lands other than 100 bushels?

A, I think I did earlier in the process, yeah. Yes, I did,

0 What yield did you assume, or yields?

A, I think I used Agee's report strictly.

0. As a result of having done that analysis, can you tell
the Court the effect of 80 bushel barley as opposed to
a hundred weight barley on the benefit-cost curves?

M. Well, the 83 bushel barley you mean?

0 Well, 80 or 83, whichever one you actually studied.

A. The gross returns were less for the lower vields.

dornbugsch -~ cross - merrill
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‘ , i Q. Were the net returns also less?
¢ i_ ; 2 A, The net returns were also less.
: é_e ‘ 3 0. Were the benefit-cost ratios less?
g"" ’ 4 A. I don't recall if I took it all the way that far., I may

) 5 have. I'm not sure.
Z

ﬁ' ; 6 As I said, that was early in the process. I was still
¢ ;E- - 7 gathering information on yield, and I had not concluded

'é_ ' 8 finally what my determination would be of the expected

EE . 9 yields for barley.

Ej . 10 Q Mr. Dornbusch, with respect to the five future project
, ﬂ. - 11 areas about which you testified --

:-f'*" P- THE SPECIAL MASTER: Five future project areas?

‘* _ 13 MR. MERRILL: Yes, Your Honor.
: _ﬁ Y. 1 THE SPECIAL MASTER: Okay.
;"' i—g 15 0. (By Mr. Merrill) -~ about which you testified a week
i}@-—- 16 ago Monday, isn't it true that with respect to beginning
;: g 17 irrigated agriculture, we are talking about irrigating

%-*’ 18 new land in each of those five areas, land which has never
‘;,i _% 19 bafore been irrigated?
‘g - 20 | A, Yes, that's right.
‘_f 21 | Q, Isn't it true that we are talking about bringing in brand
.g— - 242 new equipment to farm that land?
=‘i' . 93 || Al Yes, that's riqht.
‘E oq || & Isn't it true that the land will be farmed by a labor force,
._{; o5 || dornbusch - cross ~ merrill
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the bulk of which comes from people who are now employed?

A, That's correct.

Q. And isn't it true that during the first ten years of
farming this land, they will be training a management
force as part of sort of a work-training program?

A, That's correct.

0. As a result of those factors, did you modify the yields
that you expect these proiects to produce.during the
first few years of their operations?

A. No, I did not.

0. Did you make any studies that assume other than full
vields for the first few years of these projects'’
operation?

A, No, and the reason is that we anticipated the fact that
we are dealing with new lands and that there would be
some requirements of additional fertilizer, that there
would be land preparation that would be required, a number
of things that would have to be considered and remedied
if we were going to get full yields right from the early
vears of the project.

We did account for those things. We did compute
costs for providing for those factors,
THE SPECIAL MASTER: Did you discuss that with the

other witnesses who were to testify regarding financing,

dornbusch -~ cross - merrill
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if these would be feasible economic realities?

THE WITNESS: The other witnesses who would testify

with regard to financing?

THE SPECIAL MASTER: Yes. You probably -- that's

a little bit out of order, I guess, on my part,
What crosses my mind then, is how is all of
this going to become a reality even if the water is

granted for it? Where does the money come from to

build that and is that what the money is going to be

spent for?

Let the record show a sterling silence over the
courtroom and nobody dared to make an observation about
my question.

THE WITNESS: Your Honor, I do admit ~-

THE SPECIAL MASTER: Leave it in the record. Ve will

come back.

THE WITNESS: I do admit that my analysis is premised

on the fact that the financing would be available,

THE SPECIAL MASTER: And that is an assumption on your

part?

THE WITNESS: That is an assumption,

THE SPECIAL MASTER: You didn't bother to look bheyond

the facts that ~-
THE WITNESS: I was doing a feasibility analysis.

dornbusch ~ cross - merrill
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1 THE SPECIAL MASTER: ~- for the purpose of your
2 work? I appreciate that, and the portion that is not
3 a part of the feasibility analysis with the economic
q reality of it all?z?
5 THE WITNESS: The economic reality of it all is
p;, 6 contained in my analysis. The feasibility of putting
7 together thg financial packages and making all of the
8 connections necessary to get the funds to purchase all
9 of the equipment is not a part of my analysis.
# 10 THE SPECIAL MASTER: But in any equation of this
11 kind, there's got to be eithexr, one, public money which
12 doesn't look to be ~- or the time-honored tradition
R of some money that is going to make it all possible
:i'ﬁ. 1 because it's going to make a profit. Were there any
331 ' 15 studies of that kind --

16 THE WITNESS: Well, my study shows the economic

’Q g 17 feasibility of this project, and it's done from the
igf” 18 point of view of the federal government.,
-= 19 THE SPECIAL MASTER: But your study couldn't be
iﬁht 2() taken to a financial house in this country that would
21 advance the money to do this, You know that as well i
0 as I do, They would shudder if vou were looking for one
. | dollar right now with the problems we have today in our
24 society with tight money.

THE WITNESS: Well, tight money is one problem,

201 Midwes: Bullding
Casper, WY 82601

Cheyonne, WY 82001 ' .=
| ‘ (307) 237-1493 ey
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The historic returns to agriculture is another, that
agriculture everywhere =--

THE SPECIAL MASTER: The inevitable problem with

agriculture is whether -~ it's the most uncertain pursuit
on earth.

THE WITNESS: It's not only that, but the fact that
agricultural projects everywhere -have shown low returns,
Unfortunately, we are strapped with the burden of showing
feasibility according to irrigation development, and that's
what I have set out to do.

The irrigation development is feasible, and that's
what I show in my analysis,

THE SPECIAL MASTER: That's your conclusion?
THE WITNESS: That is my conclusion, but it's based
upon my analysis, that's right.

THE SPECIAL MASTER: All right. Mr. Echohawk?
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] MR, ECHOHAWK: Your Honor, the thing we have
2 to keep in mind is the purpose we are here for, and
3 that is to quantify the water right- that was reserved

3 at the time the Reservation was created, and as such,

-

thig is the method we have chosen to go ahead and

§ quantlify that water right or to determine the amount of
7 water necessary for the Reservation's purposes. As

8 such, that is the only thing we are doing, and I don't
9 think it is actually -~ the question is whether these

10 particular projects as we have built -- or as we have

R depicted here will actually be built and will a bank

12 finance themn.,

13 THE SPECIAL MASTER: What I am trying to do, Tom,

14 1s really narrow down the field of questioning

15 evidence to reality as distinguished from fiction,

16 and I don't think the decree wants to grant a water

17 right based on the old used, abused and doubtful

15 | formula of the Department of Interior that sometimes
19 has been based on a lot of other things other than cold
20 reality, and that is what I am asking my questions on.
21 I am not trying to take over the State's case by any
20 means., Mr. Rogers,

73 MR, ROGERS: I think I'm afraid what Your Honor
2.1 ls suggesting, though, 1s what has been good enough

25 for everyhody else in this country for all these years

! . -
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is no ‘longer good enough to put the Indians -~

THE SPECIAL MASTER: I'm careful of that. If

I would have f£elt that way --
MR, ROGERS: It is the kind of -- excuse me, Your

Honor,

THE SPECIAL, MASTER: GO ahead,

MR. ROGERS: This is the very kind of evidence,
and it's even in better formula than what has bheen

presented to Congress in many other sltuations before

in other irrigation projects, It 1s precisely the

kind of analysis that has been done for Congress to

gseek public funds for the wvery kind of project we are

talking about here. I don't think that the requirements

along the wWinters' Doctrine -~ I think this case goes
far beyond what has ever been done before in water

rights cases to0 quantify Indian water rights, including

Arizone versus California. We go far beyond that with

what we have done, and I don't think the law requires
us now to go prove that the Chase Manhattan Bank will
- furnish us dollars to build this project next January.

THE SPECIAL MASTER: What you say is true, and I

don't require you to go get Merrill, Lynch, Pierce,

Tenner & Smith, Inc,, or anybody else to underwrite

the project. That was not the purpose for my colliquy

with the witness, It seems to me that there 1s arising

r
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out of the evidence in this case and the cage itsgelf

the need for, one, the Indians to recognize 1if some-
body were t0 come along with the money to construct
some 0f these projects, that someone could in effect
say, Iin exchange for the money we give the Indians
for these projects, there ought to be the cooperation
of allowing us to build key dams to store some spring
runoff. s0 there would be an adeguate source of water
for everybody, Indian and nonIndian, and this has got
to come out of this lawsuit if anything is going to
come out of it of any benefit for all concerned,

MR, ROGERS: We don't believe that is our burden
to show in this case, the practicadble irrigable acres
on the Reservation for purposes of proving a Winters'
right. Now, 1f the State in its case wants to discuss
the design of reservoilrs so that more people in the
Wind River Valley can enjoy the frults and the water
of that area, that's all well and good, but for purposes
of proving practicable irrigable acreage of a senior
water right holder in the Wind River Indian Reservation,

we have fashioned a case where storage is not required..

THE SPECIAL MASTER: Mr. Rogers, you and I have
been down this road before with some interesting

discussions, and I hope some good can come out of them.

Philosiphically I buy nearly everything you say except

ng Service
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that last conclusion, that it's not the duty of the

Indians to glve a concern whatever except one, showing
whether practicably irrigable acres on the Reservation
and taking a water right for 1t. That 1is not true,
If the source of the water is 80 endangered, if the

condition of the alluviums themselves, the sinking of

the water tables are s0 endangered in that area from

100 yvears of civilization from Indians and nonIndians
and use thereof, that there's:some-requirement for-consexvation
practices and some cooperatlion by éeverybody concerned,

then storage is a concern of the Indians in asking for

thedir Winters' rights,

MR. ROGERS: Well, Your Honor, a couple points: One

of our concerns, the Tribes concerns for the Government's
case 1ls that they are so conservation minded with the
types of systems they have designed for the future lands,
they are talking about sprinkler irrigétion with a much
more reduced water duty than is true in other parts,

not only of the Reservation but in the rest of the
State,,that we have been concerned that our =-- that

our water rights might be understated in that regard.

But 1 think when we talk about what the Indians' duties

are, 1f any, to their neighbors to either conserve or

cooperate, that's a different kettle of fish, frankly,

than wvhat we have to come in, forced into Court by the

|
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] State as we were, to prove what our water rights are.

2 I don't think we are required to do anymore than

3 the law reguires to prove the water right. In terms

4 of actually working with others in the valley of the

5 basin after a decree is fashioned, that 1s another

6 matter. But for purposes o0f what we legally must show

7 in Court, forced as we are to do so, I don't think we

R are raquired to prove everything in the world --

9 THE SPECIAL MASTER: All right, thank you, thank

10 you., Mr. Echohawk, let me ask thls witness a few

11 questions, then let me wind up today's proceedings with

12 approaching - a new subject matter that will touch one

i3 of the vital points of my decree.I'm determined to use,

14 and we will begin a discussion of that. Really I am

15§} winding up your case. I hope you were about through

16 anyway. Were you about through or did you intend to

17 call him tomorrow?

18 MR, MERRILL: Your Honor, I have more crossg-

19 examination of Mr. Dornbusch, I had just about wound

2() up the questions that I have today on yields, so ==~

21 THE SPECIAL MASTER: Let us break there on ylelds

2P, and let us go ~-- I want to ask a few questlons,

21 MR. MERRILL: That's fine, Your Honor.

24 THE SPECIAL MASTER: Mr, Dornbusch, I have down

5 that you are working with figures that, give or take a
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few acres, always allowing a five percent factor which
is running throughout most all the evidence, that you
have been working with the figure 34,427 as the
unadjudicated historic, project and nonproject total
acreage on this Reservation.

THE WITNESS: I think that is correct. That is the
number Mr. Echohawk gave,

THE SPECIAL MASTER: All right, What is the

figure of adjudicated historic total of acreage, project

and nonproject that you worked with?

THE WITNESS: I don't have that answer.

THE SPECIAL MASTER: I am working with the
assunption you have used the figures -0f Dr. Mesghinna
in that there is 7,946 Type VII acres of land on the
Reservation, about 3,400 or so nonproject and about
4,400 project., Is that about right?

A That sounds correct, yes,

Frontier Reporting Service
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=L 1 . THE SPECIAL MASTER: I believe that there is something
‘_.!':5 2 like 1461 Type VIII acres of land to which you are referring
Q"E’ 3 to your in your Type VIII exhibit, C-278, today; is that
a2 .
- q relatively correct? 1,461 acres of Type VIII land?
o
.~
! i; 5 THE WITNESS: I don't see that exhibit here. It was
Q-lé 6 | on the exhibit,.
3—%0%& 7 THE SPECIAL MASTER: It was on the exhibit C-278,
8.0
g j 8 THE WITNESS: I think it was.
e-5
0-‘0 9 THE SPECIAL MASTER: If vyou will find it for me, I
=
.9 10) will be grateful to you.
i
"’? 11 MR. ECHOHAWK: I don't believe it is, Your lonor.
- 12 It is in Dr. Mesghinna's report, and it is 1,461,
“& 1.3 THE SPECIAL MASTER: Thank you, Mr. Echohawk. You
1
e.d B have sustained my dealing, I will relieve you of having
"? 15 to answer it now,
o
G'E’ 16 Mr. Rogers, the duty has been imposed upon the
” 17 United States of America to fulfill the word of
5" 18 lts Supreme Court when the Supreme Court said there
3 19 must be a reserved right of water for the Indians who
r’. 2() were put on a reservation in 1868, And in 1908, that
';. al became the law of the land with the Supreme Court decision,
.’ ) Following the 1868 reservation, there evolved a system
:: 2 of water management in lWyoming based upon the State
';{ 2.1 Engineer's Office and the Rider doctrine of prior
"‘Zi o appropriations which we are all familiar with, and along
rili
o T, Frontier Reporting Service -
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about 1900 I suppose the evidence will show, or certainly

g

history does, that not very many people in this State,

.‘;.‘

' i . v " »
Indian or non-Indian, immigrant or not, were doing very

1 well in making a livelihood as far as eating and living.

"-1-'-.- . i .
‘ ]
o

.1_._.m1._. -t

5 At that time there was a combination of efforts going

o L
- Qw0

=
T
¥
¥
¥
-y

on on the part of the Indians seeking a better life from

‘
e
‘-l' gt
4
3

the massive poverty and isolation that they had.pushed.

|

A B, L e
b ]

8 into the reservation along with the concentration
‘__ > 9 campé and those who would like to do something for them,
!3_ 10 and looking for some land to settle for non-Indians,
‘-‘-‘i - 11 frankly, there evolved a law which was a concept for a
i
!: 12 law which was suggested to Congress that there be a cession
HEL: 13 or a ceding of land from this reservation along with
B
;:f? 14 others for various purposes that was made. We are familiar
{%zf 15 with that, we are familiar with the distinctions of other
;3%: 16 types of cessions, and we are familiar with the land from
??ﬁ, 17 that area which should have a 1905 water right under
Jgk? 18 Wyoming water law or should be 1868, and one of the issues

i 19 we settled in this case under the dates and boundaries

'S
l:--nt-q -

:. #' Y -
+

ot .
N iﬁ = L]
LY

20) was the date to be given for water rights on the reservation,|
21 including the ceded portions. If in the ceded portion the

P Master 1s to conclude that the date of 1868 shall govern,

‘.ﬁh ‘;}""*t
¥ .
LY A ]

but since the actions of 1905 which created settlement of

that area by non-Indians require the cooperation of Indian

e 1 I
-y

I~

Fo

]
\

e and government, and the Indians did cooperate by saying |
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take and put it in a trust classification of some kind,
if it sells to somebody, so be it, it's gone forever.

But if it doesn't, it will come back to us in some way,

and this is the result now.
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‘f% 1 This Master can come back and say, well, you are
i.}_ 2 going to get a date of 1941 on what was returned,
-i' 3 one thing I know will be unacceptable to the Indians,
#5% q or the Master can say, I can give you a date of 1868 in
%i__ 5 there, but -—= and you have all the water you wish for
HE Y. 6 all your projects you may solve on an 1868 date if
-Ef - 7 that's fair, or the Master may conclude that if it's
Jg;'” R fair to burden the United States with a duty of putting
’éz.: 9 an 1868 date on all of the water of this Reservation
}?ﬁ 10 because we said to you settle it and you are entitled
ig';“ 11 to some water and the Indians, by having agreed to
f 12 a cessian resulted in a settlement of an area downstream
;gh- 13 fxom the Wind River in the Reservation now populated
:iiii 14 by thousands of nonIndians with water rights dating
"§Z€# 15 from 1905, you can have an 1868 date for North Crowheart,
?213 16 you can have an 1868 for other areas 1n there you plan
| 17 | as future areas.
18 But that 1868 date cannot draw water in derrogation
19 | to the rights of those who depended upon thelr title
2() of the land from the United States when they are acting
9 | ags your trustees in selling that land, and therefore,
90 your 1868 right north of the river 1s impressed with
23 a trust, and that trust says you may draw water under
,
o4 that 1868 territorial right so lpng as you do not do
25 | damage to any owner of 1205 water downstream on the . f
] Frontlier Reporting Service N
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Té 1 Reservation, be it Indian or nonlndian,
%; 2 Now, do you follow me?
~ é 3 MR, ROGERS: -I believe I do, Youxr Honor.
é‘r 4 THE SPECIAL MASTER: You will tomorxrow when you
'%: 5 read the transcript because I have reviewed this in
;ﬁ. 6 some length, and I believe I have stated what I am
lﬁi v thinking of as a doctrine of equitable participation,
“E}E 8 If the United States has treated the Indians equitably
Miﬁag 9 under the Winters Doctrine and grant the basic 1868
rggh; 10 which it has to on == I don't know wvhether it would
i; - ' be 34,000 acres or 134,000 acres, but it's going to be
%!]: (o something, then there has to be some limitations upon
gk
uig"‘ 13 that same equitable doctrine on new or future irrigation
riéit; 14 projects. This doesn't apply to historlic. You have
i;ié;: 15 some historic north of the river, too, but those have
rﬁii‘, 16 been there 50 years and they've got water in there and
::: - 17 they're going to be 1868. But when you say I am planning
‘#?i}" 18 a new project called -North Crowheart and this new
Ff}a} , 19 ' project is going to utilize 52,000 acres of land and
-“Ei% ) we are going to put it all under irrigation and we want
ﬂéit* 21 the same water right we have on the remaining 120,000
_*g{_" 29 acres which was historic because it has an 1868 date, 1
*"éi;;: R and if that land was within some land sold to settlers
l;a}“; 24 because the Indians cooperated in selling it to the
,giimf )r settlers, then you have an equitable duty not to hurt |
j i B
,,f L 409 West 24th Sireet Frontler Repqrtlng Service 202 Midwest Bullding
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somebody else's water and cut them off because you
are asking the Government to have an equitable duty
toward you and not cut off your duty, and if it's good
for the goose, it has to be good for the gander.

I know == I'm going to adjourn for tonight and

have your arguments ready tomorrow and we will take

a half hour and listen to them or take them in a week
or two and listen to them. I'm imposing a doctrine of
basic equity upon water users in this afea. If you

are saying to the Government you cannot keep water from
us, the doctrines of the Supreme Court says you must
give us this water because you cannot gilve people land
or sell people land and then deny them water, how then
can the Indians be here to make a deal with Congress

in 1905 and induce settlers by the hundéeds to come

in and the Indians have the money. All the best land
went to the nonIndians, that's granted, but the Indians
got the magnificent sum 0f ten bucks an acre, whatever
1t was, and got some cattle, but the men who settled in
1905, 1906 and 1907 was depending upon water to live

on, and he ought not now have to find himself burdéned

with new massive lrrigation projects that would impair:
his water rights on 1905. They might iinpair somebody
else's downstream off the Reservation, that is not what

I'm talking about, I am talking about those people only

409 West 24th Streat Frontier Repor tlng Service
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on the Reservation who took title to the 1905 session.

They relied upon some land and some  water to work with,

and they ought not to have their rights impaired: or
lessened by new Indian water projects on that area

5 which was ceded from 1905 on.
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THE SPECIAL MASTER: (Continuing) And I have thrown

out a real dandy, haven't I?

But I think we are entitled to something like that

because we have to come to an end of these proceedings,

(Whereupon the proceedings
(recessed at 4:10 p,m,
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the facts as stated in the caption hereof are true; that we did
at the time, date and place, as set forth, report the proceedings
had before the Honorable Teno Roncalio, Special Master Presiding,
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direction.

We further certify that we are not agents, attorneys
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in the outcome thereof.
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