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IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DIST

WASHAKIE COUNTY, STATE OF WYOMING

IN RE:

THE GENERAL ADJUDICATION OF
ALL RIGHTS TO USE WATER IN
THE BIG HORN RIVER SYSTEM
AND ALL OTHER SOURCES,

STATE OF WYOMING.
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Cheyenne, WY 81001
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Afternoon Session

Thursdaz, June 18, 1981

Frontier Reporting Service

_%7.&4&4;/ ..... ~fed#2- CLERK
e DEPUTY

201 Midwest Bullding

Casper, WY 82601

. .,.(307) 337-1493

RICT i

-,
S e S TR

E
E

rapllic mppm, o



.

o
‘1.-1.-‘1... -

L )
'
e L
{ {

i Rk
- 14
L I T E ::-':

» b L ] "'.-“
n a‘.._'l";&_, ""
oy e
- - -

1 ]
4
- T
+* -
. b
» Felh r -
P
'y
)

- L
s
.‘

P

' s .
-..u-'ﬂ ..ﬂ‘!""*-.ﬂ. s
L= n a

—_r *
= R -!-:"i

L
‘1
L |
+ ™ N = .
. o s
e = L
RPN\
" |
jm‘ 'r

-  =m = : - .‘ * L]

- - o
S b ek .
N 1 y

- . . -'|- - r [

4 x ‘np‘_.. :.*'._

- - L

¥ [

a
F
-

.
-

- *

- r ol

" _""luc"‘a fa = L
[ ]

S
L

£

* y - -
X Y
f

T s

ey
oy
1

oy
i

LI
=~ f L] . . =
" L
- L 1"5 :_ “.I
a,r - a
- . -f L LY i:_' ":
L -
e H"'.' c..*r “5
L 1! b L]

.
L r

L]
*.I-
.
n

- rd
] oy

P = %
" £ -
- - . 4 = - ‘J
e &
[ e e

ﬂ__,,
LITSY
[ 3

-
A o

-
o F &
{

L.
i [
"l-'-' 1{ 1; L

© 14-1 V-1y 1238
| THE SPECIAL MASTER: Come to order, please.
2 MR. ECHOHAWK: Your Honor, do we have a firm
3 schedule set now for the next two months?
d THE SPECIAIL, MASTER: It's being drafted.
5 MR. FCHOHAWK: Okay.
6 THE SPECIAL MASTER: I can give it to you roughly

z 7 what it contains, starting July 7 --
o MR. ECHOHAWK: dJuly 77
g THE SPECIAL MASTER: I beg your pardon. July 14,
10 We were going to start July 7, but July 14.
11 We run into Frontier Days 1f they run us out of
12 here, and we will convene Septeﬁber l, but we will not
13 come back in the second week of September.
14 Mr. Perry, that's for Mr. Sachse and his problem.
15 And then we will finish up two weeks of September.
16 We will not work October 9 to October 20, and1that takes
{7 care of all obligations to all parties being treated
18 equally, and from there we go on through every week.

MR. ECHOHAWKR: Every week?

THFE SPECIAL tASTER: And we will go through everything

in the balanve of October and November and December, until
Decentynr 20 for the submission of the case by December 20,
ansi yon ray argue where is our hearing on adverse effects

in Worland for three or four days, and the Estoppal

Doctrine can be argued, They may be siopped over into

Frontier Reporting Service
. 201 Midwest Bullding

g Casper, WY 82601
{307} 237-1493
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| January, but I think we can hear it in January, and I
2 think this is realistic because we have seen now,

3 after you have knocked heads on so many issues, the

q other matters can go to one side.

I would imagine that the issues on the National
6O Forest as to the Federal Reserve question could be

7 resolved in three or four days of getting together

8 a stipulation of some type in this lawsuit.

9 The water in Water Division III is a question

444499949409 %%

10 of the Indians, non-Indians -- the others are

o
e

11 minute in comparison, I think.

{2 MR. WHITE: Did you mean that all the claims or

T

L3
Sl

w. . W, "
[ §

13 just the Indian claims would be finished by December 207?

THE SPECIAL MASTER: All the claims,

15 MR. WHITE: I know you are going to get mad at

Y
-

me, but I don't think there's any way.

z 17 THE SPECIAL MASTER: We are going to crank it out

0‘:}"‘“3 I8 and get it done because this is pretty much the schedule
oi*rﬁ 19 that even the State first submitted two years ago. You

::::: 20 can't get -~ We cannot have the type of cooperation '
oa?f;‘i 71 we have tried to have on these questions for delays and

‘rmﬂ’ 00 keep going on -- the case has got to come to an end.

ﬁ 23 It's qgot to.

.;.,.,_@ 24 MR, WHITE: We'll do our pest, Your Honor.

o - THE SPECIAL MASTER: I realize you will, and the |
s — _
o= 409 Weost 24th Stireet Frontier Rellort!ng Service 201 Midwest Bullding
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1 guts of the case is right here (indicating).
2 MR. ECHOHAWK: Thank you.
3 Q. (By Mr, Echohawk) Mr, Billstein, before we broke at
1 ijunch, I think we had a little discussion on water
! duties that you used in your systems operation.
6 Did you state that you received the water duties
7 from the agricultural consultants in this case that
8 previously testified; that being Mr, Stetson and Mr.
9 | Mesghinna§
Q) A, That's correct.
11 Q I show you what has been marked as United States Exhibit
[2 WRIR C-306.
[ Would you please identify that exhibit for us?
14 MR. WHITE: Excuse me. Before he answers, Your
15 Honor, could I look at this for a minute? I may want
16 to object, and I may not.
|7 MR. ECHOHAWK: Could we have a minute, Your Honoxr?
18 (Off the record.

19

20

MR, WHITE: Your Honor, the State of Wyoming would
object to any use of Exhibit C~306 on the grounds that
only the Type VIII and the future monthly breakdowns
have been previously provided to the State --

THE SPECIAL MASTER: Only the Type VIII and what?

MR. WHITE: And future, and we would object on the

billstein~direct~echochawk ‘
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! basis of the five-day rule.
- MR. ECHOHAWK: This exhibit was provided to the
3 State of Wyoming five days previous to today.
1 MR. WHITE: It was handed to us by Mr. Echohawk
5 on Monday, wasn't it?
6 Mﬁ. ECHOHAWK: It was sent out either last Thursday
7 or last Friday. and received in your office the same day.
8 MR. WHITE: I don't believe so, Your Honor.
9 THY SPECIAL MASTER: Well, if it's a document that
1) Mr. Billstein is going to use to refresh his memory or
[ to testify from on knowledge that he has in having used
12 gome of the figures on it, I'm going to let it be used.
13 If it's an exhibit, then I might rule otherwise.
14 MR. WHITE: Your Honor, let me ask if I could check
15 to see whether or not I fouled up on that earlier sub-
16 mission, and we can proceed, reseiving your decision on
17 the five-day rule, and let me check on that, and I can
18 be a little more definite on it.
19 | THE SPECIAL MASTER: T have a question or two on it.
2() What do you mean that this is a composite climatic
21 zone on Big Horn Flats? In my opinion, this should be
22 not a composite. 1It's clearly in one climatic zone.
23 l THE WITNESS: This report, Your Honor, did show it
24 | in more than one climatic zone, and the summary totals
e J as per the April, 1981 Stetson Engineers' Report are

m.

)i

Casper, WY 812601 }
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1 as reflected for North Crowheart in Exh'ibit C-306.

2 If you would like to, we could open up that docu-

3 ment, and I could point that out to you.

333508
’ |

ke
)

-
gl

THE SPECIAL MASTER: No, I don't want to do that.

:d:: D I just -- You have a type of claim, usually based on
a;édp 6 Type A Project, but when you get to new ones, you have
G’E"‘, 7 an above B Lake and below B Lake?
“‘:9 8 THE WITNESS: B is hyphenated for Bull Lake, Your
Q’;ﬂﬂ 1) THE SPECIAI MASTER: That's supposed to be Bull
W‘s 11 Lake?
:fif 12 THE WITNESS: Yes.
S
@,L-g [3 THE SPECIAL MASTER: All right,.
O"}'ﬁ 141 THE WITNESS: What it refiects, Your Honor, is
e'tr@ 15 the claimed acres presented by Stetson Engineers rela-
::E:: 16 tive to their location, be it above Bull lLake or below
‘{ 17 Bull Lake.
- 18 THE SPECIAL MASTER: I guess there is a parcel of
4 19 Big Horn Unit up north of the lake. I didn't realize
2() that.
- 21 Okay., Thank you, Mr. Echohawk.

91 Q (By Mr, Echohawk) Mr, Blllstein, is the information

3 contained on Exhiblt C-306 water duty information that

24 you used in running your systems operation or water

05 billstein~direct~echohawk
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14-6
I availability analysis in this case?
2 A. T used this information relative to the Big Wind and
3 Little Wind operations studies.
3 Q. And this is information that you received from Stetson
5 Engineers?
6 A, That's correct.
7 0. Mr., Billstein, you have mentioned previously that you
8 used the water supply information from Mr. Keene that
9 he has previously testified about, and you just stated
10 that you received the water duty information from Stetson
11 Engineérs and identified it on C-306.
N 12 Is it necessary to use return flow information in
13 your systems operations?
14 A, Yes, it is.
15 Q. And what type of return flow information did you use?
16 A. Return flow information was based on volume, monthly
17 distribution, and location.
18 Q Where did you get this information?
19 A This was generated by HKM Associlates, specifically by
() Mrx., Toedter,
91 0. Did you play any role in assisting Mr, Toedter in any

of that generation of that information?

A Yegs, I did. I was in on the investigation in terms of

meeting with various agencies or doing literature research.

billstein-direct~echohawk
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We obtained some interviews with certain people

that we felt were qualified in this area. I was also
involved in the location of the return flow nodes and
delineating the lands contributing or returning to those
nodes.

0. Igs it a common practice for someone such as you in water
resource planning to rely upon someone who has a back-
ground such as Mr. Toedter in relving on return flow
information?

| A Certainly a person who is a water resource planner
delineates locations that he would like to see the
information generated. He then can assist in the
analysis of that data, but he goes to a technical
expert to make sure that the interpretations that he
is making are, in fact, adequate and that there is no
technical information in evidence that would contradict
any of the conclusions that the planner would make.

0. To your knowledge, does Mr. Toedter have the correct
technical background to provide you with this return
flow information?

A Mr., Toedter is qualified in that area.

rid—
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1 Q (By Mr. Echohawk) Okay, you mentioned that you assisted

2 in the delineation of return flow locations and areas.

3 I direct your attention to what has been marked previously
4 ag United States Exhibit WRIR C =~ I belleve that's 294.

5 Wwould vou please identify that exhibit for us?

6 MR. WHITE: Objection, Your Honor. We are getting

7 into the area again of opinlon based on opinion, The

8 Court will recognize Exhibit C=-294 is the exhibit about

9 which Mr. Toedter indicated that he =~ or was presented

10 during Mr., Toedter's testimony. The Court prohibited its

I use at that time because of the five-~day rule, and at

p- that time 1t was represented to the Court Mr. Toedter
i3 would be brought back to discuss that, I have two grounds

I for my objection to the future reference to this exhibit

15 by this witness: First, again, it's based on opinion;
16 second, the expert who actually prepared this is in the
17 Courtroom, was in the Courtroom, and we were all told he
15 would be brought back to testify about that. What is
19 happening here is that the exhibilt is being introduced
2() based on the rellance theory and precluding effective
21 cross~examination of the exhibit,

22 THE SPECIAL MASTER: The objections will be over-
2 ruled., This Witness saild he assisted in return flow

2d data, sa he may answer,

25 billstein~direct~echohawk
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# | MR. ECNOHAWK: Your Honor, in response to Mr. White's
2 objection, we have been over this many times in the last
3 few months. Again, we rely on Rule 703. And to meet .
2 Mr, White's concerns, the United States ls prepared to
5 | put Mr. Toedter on at this point, break Mr. Billstein's
6 testimony, if the State of Wyoming feels it's absolutely
7 | necessary that we have that information established ahead
g of time. We can either put Mr, Toedter on now for
9 direct examination and cross—-examination and get this
10 : matter laid to rest, or we can put him on at the close
11 of Mr, Billstein's testimony.
12 : THE SPECIAL MASTER: I shouldn't think it's required,
13| unless Mr. White says it is.
14 MR, WHITE: It will be inconsistent to say it isn't
15

required, but in the interest of time, let's do it at the

end of thls testimony, Your Honor.

17 MR. ECHOHAWK: We will put that testimony on shortly. A
18 THE SPECIAL, MASTER: All right.

F
19 MR, ECHCHAWK: Excuse me, Your :Honor.

Iw
F e
L

(Off-the~-record discussion.

21 THE SPECIAL MASTER: If we put Mr. Toedter on now,

22 we don't have to wait for him until the end, and he was

23 || brought down expressly to use at this time. Why don't

24 we put him on at this time and it will save him a day in

P15 : xespect to his time. ‘

409 West 24th Streat
Cheyenne, WY 82001
| (307) 63%-8280

Frontier Reporting Service ‘
i 301 Midwest Buliding

Casper, WX 82601 |
(307) 237-1493 4

!u
[ ]




i

hl-

[33332333333 33358 RCERCEEERTERRERRLRLS,

15=3

10

i1

12

i3

15

16

17

16

19

20

7247 \

PP il i P, L — kil a

L

409 Weost 24th Street

Cheyenne, WY

e
e —

You have waived putting him on now?
MR, WHITE: Yes,
THE SPECIAL MASTER: But you gaid. you want to
reserve him untill the end?

MR. WHITE: That was the suggestion of Mr. Echohawk.
We have people here who are here primarily to hear Mr.
Blllstein's testimony because Mr, Toedter was not put
on this morning. We are really not in a position to listen

to his testimony right now.

THE SPECIAL MASTER: Is that agreeable, Mr,
Echohawk, to walt and do Mr. Toedter tomorrow.or when you
are through with Mr. Billstelin?

MR. ECHOHAWK: I'm not clear if =-- I assume Mr,
Billstein's crosscexamination is going to go far beyond
the break period, so if we don't do it now, then we are

not going to get to Mr. Toedter until July.

(Off~the-record discussion,

THE SPECIAL MASTER: Mr. Echohawk == off the record

for a minute. Can I see you at the bench for just a

minute?

(Off~the~record discussion.

THE SPECIAL MASTER: Back on the record, please.

MR, WHITF: Your Honor, we would renew our objection |

to Exhibit C-306:, being in violation of the five-day rule.

We object to the correspondence and the attachments to

—_—
Frontier Reporting Service

201 Mldweszt Bullding
Casper, WY 82601
‘Sﬁf, 237-149)

82001

b
(307) 635-8280 <2




¥

-
o
!
Do

!

10

[2

- 13

14

15

16

17

|
|

L

TITTRITERIISTII9993399333909909000)

ik

|

A

blllistein~direct—~echohawk

409 West 24th Street
Chsyonne, WY 82001
(307) 635-8180

1248

that corraspondeéence which we received last week, and

—— - - Ml L - - ol

we £ind that exhibit was not included in the attachments,
and we further state to the Court we received this on
Monday. Mr. Echohawk kindly pulled it out of his notebook
and gave it to us on Monday, and it's in violation of the

five~day rule because today 1s Thursday.

MR, ECHOHAWK: I apologize, Your Honor,

THE SPECIAL MASTER: I'm going to overrule the
objection, Mr, White, because I don't think the == I don't
think there's an unfalr advantage taken. It's shortening
the rule, that's granted, but it's not a disadvantage to
vou, and I hope I'll appreciate that.

MR, WHITE: Can I have another chit,. Your' Honor,
another crack?

THE SPECIAL MASTER: Another chit you get, You're
up to eight.

MR, WHITE: I think I'm in the mid-=60s, I think.

THE SPECIAL MASTER: Because 1f we do that, we delay
the case, and delaying the c¢age is becoming unethical to
me. All right.

(By Mr., Echohawk) Mr, Billstein, I direct your

attention ~= I'm not sure if I got this out again -- to

WRIR C=-294, Would you please identify that exhibit for us?

Yes. This 1is an exhibit showing the return flow areas,

— - —
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specific to return flow collection control points for

the Big Wind, specific to return flow collection control
points for the Big Wind and the Little Wind study units.
To explain further, you would see in the upper northeast
corner of the ==

THE SPECIAL MASTER: Which corner?

THE WITNESS: Northeast =~- northwest corner of the
exhibit is node or Control Point No. 11. It is colored
in blue. There is a contributing drainage in terms of
a closed line extending up the East Fork of the Blg Wind
River. That contributing drainage reflects areas
contalining agrlcultural claims served by the operation
study which have return flows which are collected at
Control Point 11. Moving downstream colored in green

would be the next area of service whereby we would have

return flows collected by a downstream node., In this

case Control Point 3 is ‘the return flow collection point,
All of the areas outlined in green refer to the service

base from which return flow has been collected at Node 3.

Moving further in the downstream direction we see

Control Peoint 24, It is colored in red. The area above

1t ocutlined in red corresponds to the service area

supplied by the operational study from which return flows

accrue to the system and are collected at Point No, 24.

billstein~direct=echchawk

I . . N

L

409 West 24tk Street Frontieyr Reg?rtlng Service

Cheyenne, WY 82001
(307) 6358280

203 Midwest Bullding
Caspur, WY 82601
(30%7) 23%7-1493




Casper, WY 82601
(307) 237-1493

mar(.t 7250‘ \
6 S

) #‘rq 1 Q (By Mr. Echohawk) Mr. Billstein, in relation to C=294, |
ﬂ 2 | the base map, is that base map the same base map which |
‘;4 3 ! iz Exhibit C=-305, does it show the same general infor- 4
ﬁd 4 | mation? | |
‘i’a 5 || A The base map 1is one and the same, The only exception
:;_.4.; 6 being that the respective agricultural claim distinctions
‘;“3 7 h are colored in on Exhibit C=305, while on Exhibit C-294
‘r‘ 8 | they are left blank, only identifiable by the insignia
:E:: 9 ll being either a triangle, circle or hexagon in the rxright-
‘f,d 10 | hand corner which reflects the type of claim the return
‘s’d i flow is -accruing from,
:;: 12 ] Q Are the contral points or nodes, as you have described
@,}d 13 | them, that are reflected on C~294, the same control points
;:"3 14 | . or nodes that are reflected on C-3057 |
VA 15 !: A The numberiﬁg system 1s identical. |
;i.(: 16 || Q Are the control -- return flow collection areas and /.
0"’" 17 collection points that are reflected on C-~294, the :;‘\
0':”"3 18 | remainder of them that you have not yet described,
c'ra 19 ,- generally denoted in the same manner as you have described
ﬁ 20 | the previous three or four?
o3 1 A That's correct. Typilcally what we have is a color-coded
0""’9 20 return flow collection node. The area that contributes

| ﬁ 07 to that return flow node is identified by the same color.
.:é‘r‘ﬂ 24 Q Nﬁow, do you collect return flows at all control points
0-"1"’ o5 4 billstein-direct=~echohawk
ot —
:_:.: :: :"wn:: i:, :‘ i;“;;; Frontier Rtlng Service 201 Midwest Buliding |

l (307) 635-8280
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L | - | or nodes?
5’(: 2 1 A No. Aas you will see on Exhibit 294, there are many nodes
j 3 that are not colored in. Only the nodes that are, in fact,
q | colored in are return flow collection polnts.
5 Q Now, when you talk collection points, those =-- are those I
6 | collection points merely for the purposes of your study?
7 || A That's right. They are collection points that we use for
8 our bookkeeping or accounting system in this operational
9 study. There are many cases where the return flows from
10 ) a particular service area would come in above that . '
11 | particular node, but 1ln no case did we feel that there
12 | was any return flow coming in below that control node
13 from the contributing area circled above it,.

14 Q Could you tell us generally what sort of information

HEITTTITIL I 494N

15 you and Mr. Toedter relied upon in determining collection
16 | points or return flow collectlion areas? j
7 | A Basically we relied upon my needs as per the system's 1
18 | operations study in terms of locating the respective
19 | collection points, Oftentimes, however, there are‘
20 | physical systems in place or in evidence in the Basin
21 that make for or are amendable for collection points., For
29 example, the Little Wind Unit, which 1s a part of the Wind
93 River Federal Irrigation Project, identified as the Ray
04 Unit and the Coolidge Unit, the Little Wind Unit is a
ng billstein~direct-echohawk
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conplex service area where water can bhe utilized ox
reutilized within the system. In those cases the
operational plans of the Bureau of Indian Affairs were
re~evaluated, the facilities were reviewed, and the
collection point nodes reflect actual locations where
return flows are accounted for and collected in this
system. A major example of this would be what we have
on Exhibit C-294, Node No, 5 is colored in orange. This
reflects the point where a major tributary in the Little
Wind system called Trout Creek intersects the Coolidge
Canal, the Coolidge Canal being a major service canal in

the lower part of the Little Wind Unit., What happens is

that the return flows from the areas that are being
served between the point where Trout Creek passes the Ray
Canal, which is the major service canal for the upper
area 0f the Little Wind Unit, and the point that it meets
the Coolidge Canal, these return flows are collected in
Trout Creek and are available for reuse at the Coolidge
Canal. Trout Creek enters into .the main Coolidge Canal,
and we have overflow structures that can be set up in
such a way 1t either can take all of the return flow or
all of the base flow that's moving down Trout Creek or it
can be set up in such a way that some spilll can take

place, but this is a typical example how there is a
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i Q (By Mr, Echohawk) Thank you. I think you can have a

‘FTﬂE
‘?—'g 2 geat.
“,"3 3 | Mr. Billstein, does this, what we have discussed so |
‘-;"9 4 far regarding return flows ~- does that pretty much sum
?.:j 5 up the information that you needed -- return flow infor-:*:
‘;,_9 6 mation that you needed and utilized in your systens
ifff? 7 | operation?
{ u 8 A That's correct.
:i: 9 MR. WHITE:: Your Honor, at this time the State would
ié%ﬂ? 10 move to strike the testimony of Mr. Billstein concerning
'_éi“’ 11 | the return flow information which he developed in con-
::;:: 12 junction with Mr. Toedter because from the testimony of
‘;13 13 Mr. Billstein it's clear that the return flow information |
a":"'a 14 that he has pointed out on Exhibit 294 is return flow '
Gt?is 15 from both historic and future lands, l
::,: 16 | The offer of proof in the following discussion -- f
Q':'*‘a 17 from that offer of proof from Mr. Clear concerning Exhibit 1
GF%ﬁg 18 294 on Monday included a representation by the United
ﬁ 19 States that this was a return flow representation only
¢Fhﬁ9 20 | for future lands, not historic lands and, as a result,
qﬁhﬁﬁ 21 firgt the State objects on the five-day rule because ‘the
| &2 29 purpose and the contents of the exhibit were affirmatively |
ﬁ 23 stated to be one thing and not the thing that they actually
o2 24 are five days ago.
.-“9 o5 billstein - direct - echohawk
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l And, second, .the United States is now estopped to

2 claim that after an offer of proof to the effec£ that only
3 future lands were included in that return flow study, that
1 they now include historic lands as well.

THE SPECIAL MASTER: I don't see how a systems opera-

tion study map can be accurate and complete if it doesn't

7 include both historic and future, so I will overrule the

8 objection. If it's to have probative value or use at all,

9 it has to include both.

10 Go ahead, Mr. Echohawk.

I 1 Q (By Mr. Echohawk) Mr. Billstein, now that we have the water
12 supply, water demand, and the return flow information, I

13 assume that this is the bagic data you used to operate..

SEPEEEELEELLLEELELS

by

14 the system or assess the water availability generally in

47745 15 regard to the two main study areas you have set up, the

z 16 Big Wind and the Little Wind unit.

Gr%ig 17 Did you perform this systems operation or analysis

Grjﬁ? I8 by hand calculations, or did you use some sort of a com-

. ; 19 puter?

.~ 3 20) A It's certainly too complex to do anything by hand calcu-
21 lations. We used a computer program, specifically the
29 hydrologic engineering, HEC~3 program,

K. 0 The HEC-3 program, is that a type of computer program

X that's generally accepted for people such as yourself to

oe billstein - direct - echohawk
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' run this sort of analysis?

< A Yes, it's certainly acceptable for this.

3 Q Is it a computer program that's available to the public?

1 A It's available to the public domain.

D Q Could you describe for us in general terms, without getting
6 too detailed or too specific, what this program does and

7 how you used it?

8 A Okay. The HEC-3 program is a reservoir system study along
9 the traditional accounting or bookkeeping principles, and
10 vhat you do is count inflows, demands, depletions, and

1] return flows and bhe able to monitor the remaining flow

12 or the river flow in the downstream direction.

13 It's a sequential type of analysis. When you do have
14 storage involved or you want to superimpose other opera-'--..
15 tional constraints, if you wanted to have, say, fishery

16 flows at a certain location or a certain node, you can,

17 in fact, build in operational criteria for that, and we

18 have in certain portions of this study, but by and lafge
19 what it is is a computerized accounting: system monitoring
2() water flow in a sequential fashion in a downstream direc-
21 tion.
22 Q Now, these control points or nodes that y&u have been
73 discussing that you have depicted on C-305 -~
24 THE SPECIAL MASTER: On what?

billstein ~ direct -~ echohawk
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1.6=4
| MR. ECHOHAWK: On Exhibit C-305 --
2 Q (By Mr. Echohawk) =~- are those points accounting points
3 where you kept track of what flows were available in that
9 computer?
D A That's correct. Each control point or node does have in-
6 flow or storage or release river flow information avail-
7 able for it.
8 Q By using the computer, that's how you assessed what water
9 was available at each of those control points?

1) A That's correct. You take a look at what the inflow is:

[ into a point under the specific operational constraints
that you apply to that point.

13 If you have demands coming out of that point, you

{4 take care of those demands, and then you take a look at

15 what remaining river flow is leaving that point.

16 Q I assume from your previous testimony that you are also

17 able to add return flows at those various points also?

18 A There are certain points that are return: £flow point nodes
19 and other points that are diversion nodes. They are mutual-
2() ly exclusive nodes. You can't add return flow and call on

2| demand at the same point, but ~--

1) THE SPECIAL MASTER: Is it possible that there are

2 some return flow points along the river that you do not
X have spotted with a node, a study node?

billstein -~ direct - echohawk
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THE WITNESS: I don'‘'t believe that we have any
reaches designated on 294 that we don't have return

- flow accounted for except perhaps at the very end of the
study unit where catagorization or quantification of those
return flows had little or no importance.

THE SPECIAL MASTER: So you feel that Exhibit 294 is
a thorough and accurate representation of all return flow
in the two study areas?

THE WITNESS: That's my opinion.

Q (By Mr. Echohawk) Mr. Billstein, before we jump into your
operation of the Biqg Wind system, you operated this study
or assessed the flows over a period of time. What base
period did you use?

A I used the base period supplied to me by Mr, Keene, the
1946 to 1979.perxriod.

Q The same period Mr. Keene used for his natural flow analysis?

A That's right, the same period that was used for, for in-
stance, his A.l study site analysis.

Q Mr. Billstein, let's get into your operation, your analysis
of the Big Wind system,.

Could you explain for us very carefully and slowly,
starting at the top of the system, how your analysis pro-

ceeded, what you considered, and just generally go down

the system until we get a good understanding of what it is

billstein - direct - echohawk
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1 that your analysis included?
2 A Certainly. As I discussed previously, in an operational

study, you start from the upstream direction and move

1 sequentially in a downstream direction.
D The first area or reach of stream that was part

i .
'J-:g 6 | of the Big ﬂindqsystem was the East Fork of the Big Wind
ﬁ'@ 7 River. There were various agricultural water claims.
—€ . 8 | What I would like to -~ let me break the thought
‘:-—@ 9 for just a minute and say that what I am going to describe

‘i |
"’3 10 to you right how is procedurally how the agricultural claims
‘if':’ i1 were analyzed.,
‘f_‘_é 12 Later on we'll go back in and superimpose how the min-..

)
.rqa. 13 eral and fishery claims were reviewed.on the basis of this

i
ﬁ 14 analyais.'.:* (v

lg 15

. 16 ?
‘."’3' 17 |
’t ‘ 18

’ 19

Y. ] * * * *
- bl

- 20
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Y.
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THE WITNESS: Getting back to the East Fork of the
Big Wind River, there were a number of claims, speclifically
government claims, developeq on that system., These
claims‘fell within the boundarles in red above Control
Point No. 11. For the purposes of the computer program,

T showed all the diversions coming out of Control Point

No. 9., We have some very minor irrigation usage in the

upper Basin. Those were simply transferred down here
S0 that#e didn't have to worry about several accounting
nodes on the Big Wind System. We were able to come in
with a composite acreage and define that as being
irrigated out of Control Point No. 9,

THE SPECIAL MASTER: When you mention that around

Control Point 9 and Control Point 27 there were various

THE WITNESS: I don't understand the question, Your
Honor.

THE SPECIAL MASTER: Just a moment ago you sald
there were various government claims on that stream of
the East Fork of the Blg Wind. |

THE WITNESS: Yes, sir,.

THE SPECIAL MASTER: And I wonder what kind of

government clalms, if you are talking about the Wiggens

Creek Elk Migration or is this irrigation reclamation

billstein~direct~echohawk

409 Wesat 34th Streot Frontler RBPO' ““g Service

Cheyenne, WY 82001 g‘@
(307) 635-8280

201 Midwaest Bullding
Casper, WY 82401
(307) 237-149)3




lﬁ
-
~J
|
N

by _
i:#<3
~
Ty 3
b 4
<
-
i{fﬁa 7
'im 8
5> K
,'rﬁﬁ 10
‘ 3 12
q%qa 13
7 1
o 15
5 16
,—-‘9
3y 17
3
:ﬂ . 19
- 20)
o2 2
:;43 22
B*"e 23
y 2.4
::j; 25
"

b

e | - (307) 237-1493

or Wyoming Game and Fish, just what is 1it?

Q (By Mr. Echohawk) Mr. Billstein, are the claims that are
up there agricultural claims asserted by the United States
and by the Indians?

A Yes, that's correct.

THE SPECIAL MASTER: I see, Where is the land that
water goes on that's claimed up there that's Indian land?
Go ahead and point it out.

THE WITNESS: Your Honor, we have a small acreage

at thils location (witness indicating).

THE SPECIAL MASTER: Okay, I see 1it.
THE WITNESS: Another small acreage at this location,
(Witness indicating)

THE SPECIAL MASTER: All right.

THE'WITNESS: Moving downstream we come to a blue
area of adjudicated rights,

THE SPECIAL MASTER: Okay.

THE WITNESS: &aAnd I belleve that covers the extent
of the government claims in that area. Specifically, if
you go back to the report submitted by the various
experts for the United States as well as the amended
motion relative to the adjudicated rights, one would be

able to follow it tract by tract. I do have that backup

information if that would help you, Your Honor, sometime

billstein~direct=echohawk

409 West 24th Street Frontler Reporting Service

Cheyenne, WY 852003 g
(307) 63%5-8180

20% Midwest Bullding
Caspor, WY 82601

|




|

PRy

i

. -'I-T‘—l- - . P — .

17-3
>
B
=
s~
5o
>
" 7
« ;
<
P 10
«
D
arﬁa 14
,': 15
::: 16
T 17
?Ha 18
S
{§A$ 2()
? 21
13&? 22
-
¢*

" a i‘ 4 I T T ‘.,_""'"l-.- [ -.._I' L
e ot e L sl m sk B 4 W T s e A W i B A e o Bt i i bt E e Lol i 10 i Tt T A e e el e hu.if. i gl by

+

Ir.- * -1

in the future to do that,

THE SPECIAL MASTER: Well, what bothers me 1is that
I see that East Fork coming down to touch the confluence
with the mainstem, and I was of the opinion that Blue
Holes, which I see there ~- what's it covering up there?

Qff the record.

{(Of£-the~record dlscussion,

THE SPECIAL MASTER: All right, thank you.

THE WiITNESS: Therefore, we took the respective
agricultural claims, In this case it was 308 and 310 acres
of what we call non-project historic lands. We would
then go into the water duty schedule and pull out the
water dutles for those 310 acres of non-project historic
lLandgs. In this case, Your Honor, it's out of the Duboils
Climatic Zone, so if yoﬁ would go to the second page of
Exhibit C-306, look at water duty schedule No. 20, you
would see under the description non-project acreage,
climatic zone Dubois, historic claim, you would see that
in reading across the unit or the indlividual acre water
duty all the way over on the right-hand side is 5.06
acre~feet per acre, 80 relatlve to those 510 (sic) acres
of government claim, this water duty under this monthly
distribution of duty was applied to those lands to come ' -

up with the demand that was charged against the system

billstein-direct-~echonawk
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at that point.

THE SPECIAIL, MASTER: S0 your claim would encompass

roughly 2,500 acre-feet for that —-- the acreage you Just
described?

THE WITNESS: I believe it would be around 15, 1,600,
Your Honor.

THE SPECIAL MASTER: Five hundred acres or =-

THE WITNESS: Three hundred ten.

THE SPECIAL MASTER: You sald 310 acres times 5.06,

okay. Thank you.
THE WITNESS: Now, we do have a Control Point No, 27

above Point 9, and I'1ll just describe this once, and it's --

I don't want it to confuse the Court about the system
study as a whole, but one of the only changes =- or the
only change that we made to the HEC-3 Program was the
fact we did not feel it adequately depicted return flows
accurately over a 12~month or a yearly cycle. What we
had to do was put in a point which we call a dummy
diversion point, and the dummy diversion point acts as
a mechanism to convert return £lows to the monthly
distribution that we would like them.

S0 everytime we had a diversion in the system, we

code that back to this dummy diversion point, and

congsequently that allows us to get the return flow

billsgtein~direct~echohawk
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1 distribution that we think is appropriate to the system.

2 So that is what that point is, and nothing more, and
3 | should consequently then be dismissed from our minds in.
4 terms of the actual operation of the system,
5 So this, then, takes us down to the confluence of
6 the East Fork of the Big Wwind System to the mainstem of
7 the Big Wind System. We then took up the natural flow
8 estimate as developed by Mr., Keene in his testimony. This
9 15 a natural flow estimate utilizing a number of gauges

10 | in the Basin; speclifically we start  at the Wind River at
2 Crowheart and then we step it up subtracting out all the
12 other natural flow stations until we arrive at the natural
13 flow estimate at that point. S0 this would give us --

14 the river flow leaving Point 11 would then reflect the

TLRITLRTIEE T

15 remalning flow, that ls leaving the East Fork of the Big
16 Wind System plus the natural flow of the Big Wind System
7 F at that point.
18 We then g0 into the next reach and encounter Node
19 No. 1. Node No. 1 constitutes a diversion point, control
2() point, and it takes into account all of the diversions
21 for use In the reach between 1 .and 3. As we see here,
22 | there is a =~ going to Exhibit C~294 we can see that
23 | Node 3 then is a collection point of the return flows

- 24 for that same yeach. We have a water supply leaving

|

A
&
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enlarged Black Rocks Ditch down to Diversion at this

billstein=-direct—=echohawk

7265 1
& 176
e - - _ _ A
3;’=} 1 Point No. 11, it's being diverted for the acreage
(_55'— ) batween 1 and 3 at No. 1, it's then recollected at Node
k‘?ﬂn % No. 3, which gives us then the river flow at that point,
5@ p We then move on in the downstream direction., 1In
;5fﬁ3 5 this particular case, to save reiterations on the computer,
P 6 we combined the diversions 1ln several locations into what
qrﬂﬂ' v we would call Control Point No. 4. Control Point No. 4
& g is a diversion point, and it would =~
¢ THE SPECIAL MASTER: Pardon me. Henry, would you do
‘—-@ 9
3”-33 10 me a favor and knock off the lights behind you? I think
& 11 it would be more comfortable., It's almost glaring for me.
L 12 (Whereupon, Mr, Sostrom
& (turns off some lights in
& 13 (the Courtroom,
> L THE SPECIAL MASTER: Thank you very much., Go ahead.
L 15 THE WITNESS: Control Point No, 4 1s shown three
g
"’_’_,_ 16 times on the schematic, which reflects the fact that I
'
o 17 have incorporated three separate diverslons into the
o 18 computer program at this point. The diversions reflect
I
> 19 1,351 acres of non-project historic lands along the Big
o3 20 Wind River from the enlarged Black Rocks DitCh, whdc¢h
nafﬂi 21 is roughly at Point No. 4, all the way down to Diversion
o9
h 22 Dam roughly. In other words, I built in all the
o3 23 diversions for the mainstem of the Wind River from
o3 24
o3
o2
Pl
P
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) 1 point. Also included was the Wind River A Canal portion
2 of the Upper Wind Indian Unit, which is roughly along
3 || . this line (witness indicating). This 1s the lower canal
q of the two major canal systems that sexrve the Upper
3 Wind Project. And in that case there was 1,118 acres of
6 project land served by the Wind River A Canal. Now, again,
7 these acres can be referenced back to the water duties

schedules if the only missing link would bethe. climatic

£19199999919919999999

9 | zone information. And that backup data can be furnished

10 | s0 that you can trace the water duties in the downstream

11 : direction.

12| The third diversion location is for the North

13 Crowheart Project. This is 38,773 acres of future lands.

14

15

16 f
17 R
18 * % % % %

19

20)

22

23

24
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THE SPECIAL MASTER:

THE WITNESS:

lower point, No, 4,

private ditch system, Nolan Ditch (indicating).

where is that diversion?

That diversion is located at this
It's at the same headworks as the

It ex-

tends along the edge of the cliff, crosses Crow Creek,
then extends up into the North Crowheart Service area,
So, at this point in time, we have the diversions from
these three control points being taken out of the river
system,

The computer program then goes into Control Point
No. 2, and Control Point No. 2 reflects the Dinwoody
Creek area and the natural flow estimate, which again
was an Al site sometime-OPtained from Mr, Keene, was
utilized for the inflow at Point No, 2.

We have at this point a demand based on the agricul-
tural claims of the United States of 171 acres of non-
project historic lands,

We can go back to the water duty schedule and get
that demand and charge it against the system, For ease
of analysis, we've then allowed the stream flow to be
diverted over into the Dry Creek, Meadow Creek and Willow
Creek areas,

As you're aware of from your field trip, there is a

major canal that services or brings supplemental water

billstein ~ direct -~ echohawk

el il i el b el - e S —— i

F
409 Weat 2dth Street rontler Reporting Service

Cheyenne, WY 82001 g._'r
{307%7) 63%-8280

201 Midwest Bullding
Casper, WY 832601
{(307) 237-1493

l
l

-
- [
- =]

4

D &




7268 \

S —— PR el kel L ke

9
10

i1

from Dinwoody Creek over into the Dry Creek, Muddy Creek,
Willow Creek areas.

Just for ease of accounting, we allowed the remainder
of the stream flow to also continue along that canal,

One thing you have to remember, Your Honor;is that
at any-timeyou get into an operational study, there are
several different solutions to the water availability issue,
and we could -- there's many other ways that we could
operate the system and still arrive at the same conclusion.

We chose to operate it in this way, but I could have
chosen to release a certain amount of f£low down Dinwoody
Creek and not have remaining flow go over into the Din-
woody Bench area and still have the same conclusion,

So the flow from Point No, 2 is taken over into the
Dinwoody Bench Canal and goes into Dry Creek.

Now, this is another one of those complicated commingl-
ing source areas 1n the Upper Wind Unit.

By that, what we can do ig take any or all of the
flow of Dry Creek and any or all of the flow that's coming
over in the Dinwoody Canal and use it to service an area
in that unit under a reach of canal wmoving into Control
Point 8 and 17 by the name of Dry Creek Canal,

So, basically, what we do then at Control Point No, 8

1s this is accounted for from the outflow from Control

billstein - direct - echohawk
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Point No, 2 plus the natural flow estimate for Dry Creek
which, again, is a Station A,1 site developed by Mr. Keene.

Then what is charged against this accumulated flow
at this time is the private irrigation bhelow on Dry Creek
which is 187 acres plus 3,747 acres of project land which
is serviced under the! Dry Creek Canal portion of the Din-
woody Bench area and 441 acres of Type VIII lands, which
are included further in that portion of the --

THE SPECIAL MASTER: I have a running troublesome
problam every time you mention project lands because up
untill the reconnaissance trip I was of the opinion that
virtually all project lands were either trust lands orx
fee lands to Indians, period,

Now I f£ind out that there are non-Indian owners of
fee land within the projects.

Do you make a distinction in your work regarding who
owns the fee land in the projects?

THE WITNESS: At this particular time we made -~ we
are hot including anything but trust land in the operational
study, Your Honor,

THE SPECIAL MASTER: So if you find fee land in your
study that is Indian-owned, you exclude that acreage?

THE WITNESS: That is not included in this study,

MR, ECHOHAWK: It!'s not in the Claim of the United

billstein - direct -~ echohawk
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1 States, Your Honor. The United States is asserting claims

3 only for trust lands.

3 | 0. (By Mr..Echohawk) Mr,., Billstein, what I derive from your

q analysis thus far, and you have been explaining it to us,

5 is that it's generally, as you described before, an account-
6 ing system of adding inflows, subtracting diversions, and

7 then adding again return flows at the various collection

8 i points thatyyou have described on Exhibit C-294,

g | Is that generally what you have done?

10 A, That's correct, You do it year byvyvear for the base period
1T established for the studyz

12 Q. So, essentially, this same analysis, inflow-outflow account-
13 ing, has been done for each period -~ the 34-year base

14 period that youhhave chosen?

15 A. That's correct,

16 || @ And it has been operated or analyzed for the entire area

17 depicted in red as the Big Wind Study Unit?

18 A. That's correct.

19 || MR, ECHOHAWK: Your Honarr, could I have a brief

2() moment, please?

21 THE SPECIAL MASTER: Sure, Do you want to take a

j 203 five-minute break? -

A = R MR. ECHOHAWK: Yes, Your Honor, This may speed this
e 24 up,

2> i billstein ~ direct = echohawk
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1 THE SPECIAL MASTER: Okay., Five to ten minutes,
2 (Recess,
3 THE SPECIAL MASTER: May we come to order?
4 I have got it clear now that the assertion of Mr,
2 Echohawk was not understood by me, and that is the United
b States' cdlaims do not assert any claims reserved right for
7 Indians who hold it in fee, The Indians will make that
8 claim when that case comes on, or the Tribes will make
9 that claim when their case comes on,
1() MR, PERRY: That's correct, Your Honor,.
11 THE SPECIAL MASTER: Go ahead, Mt..Echohawk,
12 0. (By Mr. Echohawk) Mr, Billstein, as I understand, what
13 you said so far is you performed this analysis at each of
14 these downstream points, at each of these control points,
15 or riodes for each year over the 33-year base period; is .
16 that correct? | i
17 A, That's correct. !
18 Q. In your analysis of such and calculating supply against
19 ideal demand or the demand set by the agricultural engineer |
20 in any of the years in the base period, does the situation
21 arise where the supply available at any one of your control
20 points or nodes ~- does the situation ever—arise where |
93 there was not enough water to meet the demand?
9.4 A. By the demand, youire talking about the idealized demand?

T TE T CEEELECEELTRTA LR SRR
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‘? I 0. That's correct,
6‘,@ 2 F A, Supplied by Stetson Engineers?
“;"@ 3 || 9 That's correct.
N
ﬁ 4 A. Okay.
"Q 5 | MR, WHITE: I object to the question, Your Honor,
‘.-.g ¢ for lack of foundation. Until he gets some description
5"3 7 of the control points he's talking about, I think the ques-
(h 8 - tion is ambiguous,
s 9 THE SPECIAL MASTER: Mr, White, I admit in all honesty
cab 10 I wasn't f£ollowing the question, |
"‘-‘3 11 Will you read it to me, please?
- 12 (The above question was read back
"@ (by the reporter as follows, to
6;’9 13 (wit: "Q: In your analysis of
. (such and calculating supply against
(‘9 14 (ideal demand or the demand set by
f (the agricultural engineer in any
4 15 {(of the years in the base period, |
dﬂﬁ (does the situation arise where ;
f 16 (the supply available at any one ]
ﬁ (of your control points or nodes a "
P g 17 (-- does the situation ever arise A
i (where there was not enough water
- g 18 (to meet the demand?"
' I.,_ ‘ 19 THE SPECIAL MASTER: Then you objected to the fact |
. @ = r
. 20) that it was supplied by Stetson Engineers?
o’ 51 (The above answersvand-queéstions
f (were' . read:-back:by-tHeireporter as
Q"Q 20 (fallows, -to-wits:.. "As<'By tha'r. |
1 o® (demand; you're~talking.about the
; 23 (1dealized demand? ::Q:1 That's
Q’,e (correct. A: Supplied by Stetson
o2 24 (Engineers? Q: That's correct."“
p g 2o billstein -~ direct -~ echohawk
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l MR, WHITE: WNo, Iobjected to -- I'm not sure which

2 control points he's talking about, the ones he's already

3 | described or the ones that haven't been described.

4 THE SPECIAL MASTER: Okay. .Identify your control

5 points, Mr, Echohawk, ‘
b MR, ECHOHAWK: All right,

7 | Q. (By Mr. Echohawk) Mr. Billstein, I show you what has

8 been marked United States Exhibit WRIR C-307.

9 Would you please identify C-307 for us?

10 MR, WHITE: Objection, Your Honor, May I have just
11 a minute to review the document and see -~ I will have a
12 five-day objection, but I want to check on something else,
13 | THE SPECIAL MASTER: I thought I saw you looking at

14 | that this morning, so it will be a four and a half-day

15 objection, but go ahead.
16 | MR, ECHOHAWK: Your Honor, may I consult with the ‘i
17 witness off the record? ‘&
18 THE SPECIAL MASTER: Off the record for a while, Vi, r
19 (Off-the-record discussion,
2() THE SPECIAL MASTER: Back on the record, please,
21 | MR, WHITE: I object, Your Honor, to the use of this
2 document as part of Mr, Billstein's testimony in that it
23 is used in violation of the five-~day rule, It was fur-
24 nished to us approximately midday on Monday, Today is
v ad billstein ~ direct ~ echohawk |
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G 1 Thursday. ;
::'; 2 THE SPECIAL MASTER: 1I'll overrule the objection, Mr.
q"’i’ 3 1! White, and let him proceed. i
‘:’ 1 MR, WHITE: Can I have another chit on that? i
:‘_: 5 ‘ THE SPECIAL MASTER: Okay, another chit on the subject. i
‘-@ 6 I Q. (By Mr,,Echohawk) Would you please identify Exhibit 307 for }.
di"s 7 us, Mr, Billstein?
ﬁ 8 A Yes, this is a description developed by myself that des- |
g 9 | cribes what takes place at each control point associated
, a"“‘; 10 | with the Big Wind River operationalstudy. ;
d:-qi 11 |} Q Now, the control points as listed along the left-~hand side |
ﬁ 12 of each page of Exhibit C-307, control point numbers, do
6-—:5 13 those numbers correspond to the control points indicated
ﬂj"ﬁ 14 - on Exhibit C-305 and C-294? |
T‘g 15 || A They are one and the same,
- i
1 ",,5 16 Q Does the description that's depicted on Exhibit 307 %]
;..,3 17 | describe what information is taken into account at each i |
ﬁ 18 control poﬁint?
.1 ﬁ 19 A, That would be correct.
} o
0"3 a0 I Q Mr, Billstein, I refer you to the last page of C-~307. |
cf"'a 1 : Could yvou please describe for us what that isg?
ﬁ 2 A. That 1s a schematic of the:Big Wind operational study,., It
g 23 shows in a schematic form the location of the diversion |
0';"" 24 | points, the return flow points, and describes the major
i.. =3 billstein - direct ~ echohawk
o-—@ 409 Wost 24th Stroet Frontier Retlng Service 201 Midwest Bullding
M ’ cmﬂ’:;'ﬁ:;;:: o .~ O yor, 237.1495 . %“"j
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facilities or use areas utilized as part of the study

relative to those nodes,

MR, WHITE: Your Honor, I would move to strike the
Exhibit C~307 on the grounds that it's clear from the
face of the exhibit that return flows from private lands
are being used, and if that is the case, it 's utterly
remarkable that this has any probative value at all to use
return flows from private lands when there's been no es-
tablishment that':.those:privaté-lands could be served by
diversions if the claims of the United States were filled,

MR. ECHOHAWK: Your Honor, I believe that with a
couple guestions we can clear that up,

THE SPECIAL MASTER: Well, I hope. you do because I'm
of the same opinion that Mr. White is that if you rely
Irupon return flows from private lands to make a claim for
water, you have included an improper factor in your
instrument for right to water.
0. (By Mr., Echohawk) Mr. Billstein, would vou please tell us

how the term "private land" is used in C-307?
A, In the schematic --

THE SPECIAL MASTER: You are talking about the back
page, aren't you?
MR, WHITE: I'm also talking about such as Page 4

and 5 where it says,private lands below Dinwoody Bench

billstein - direct - echohawk
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service canals, and then skipping some language, are col-
lected at CP~-24,

THE SPECIAL MASTER: All right, Which one are you
referxring to, Mr, Echohawk?

MR, ECHOHAWK: That would be fine, I think it's use@
the same way throughout the document,

THE WITNESS: I can respond to that.

THE SPECIAL MASTER: All right. Please do,

THE WITNESS: Private lands referred to nonproject
landa, We're only talking about trust lands, and only
trust lands are accounted for, These are trust lands that
are located outside of respective projects, 8o, if you
would, for purposes of my further testimony, associate non-
project andpprivate as interchangeable phrases, then I
think that should alleviate the problem, but they are
located on trust land,

THE SPECIAL MASTER: That does alleviate the problem
and alleviates the objection,

MR, WHITE: I withdraw the objection,

THE SPECIAL MASTER: Go ahead,

o (By Mr,Echohawk) Just so we are clear on the point, Mr,
Billstein, all lands that you considered in your operational

study deal only with trust lands claimed by the United

States, is that correct?

billstein - direct - echohawk
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That's correct,

Now that we have control points identifed and described in
C~307, can you describe for us ~- I will go back to my
previous question -~ inuyour analysis over the 34-year
period ~- in your analysis did you ever -~ did your
analysis ever show an insufficient water supply to meet
the demands set by the agricultural engineer?

MR,.,WHITE: I will object to the question on the
grounds of ambiguity, Your Honor. The question deals with
annual acre-feet amounts of water that are necessary., It
should.state that, and I would have no objection.

If it says that it's the amount of water that's avail-
able at any one particular day or any one particular day
or any one particular month during the instantaneous
amount, the c¢,f,s, amount that's available, I would have
no objection, but as it is, there's no way to know what

information is not included by the question. And, there-~

fore, the question is ambiguous,
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JH'L:‘ 1 THE SPECIAL MASTER: What do you mean by insufficlent
(l"‘i.‘. . water supply, for what, for what period, for an area?
‘-—1L<’ 3 MR. ECHOHAWK: At each of Mr. Billstein's control
0’;:“@ 4 roints he has a demand ~- or not at each of them, in
L;; 5 certain ones he has a demand. He matches that with the
:;: 6 water supply. The question is at each of those points
}“ 7 he considered that is there a sufficient supply to meet
i"“” ‘ the demand?
‘;Cﬁ. 9 | THE SPECIAL MASTER: I'll overrule the objection,
10 and that question has been made much more clear I think.,
11§ THE WITNESS: Yes, there were a small number: of
12 vears where there were points in the system where the
13 | water supply did not meet the ldealized demand that was
14 asked for by the agricultural engineer in his claims.
15 THE SPECIAIL: MASTER: What did you do accordingly?
16 MR, ECHOHAWK: That's right, i
17 | F THE WITNESS: That was analyzed from the standpoint W
15 of manageable shortages, You took a look at how
19 significant the shortage was in this particular case.
20 For example, the worst shortage that we had in a given
21 month took place in 1977, which was a very severe low
22 flow year in the Basin, and that shortage was 6,600
23 |l acre~feet,
24 | THE SPECIAL MASTER: At:. how many nodes did it show : }
25 billstein-direct~echohawk
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1 up, in the whole system?

2 THE WITNESS: It only showed up at one particular

30 node. Now, the total demand in the Blg Wind System was

4 73,000 acre—~feet during that critical low flow year

3 during that month. So what we are talking about is

6 roughly an eight percent shortage in the worst possible

7 case in the worst possible month in the period of the
s : 8 operational study. So when you look at how was that
P‘L_, g9 | handled in the Basin, there is a history of actions
i 10 carried out by the irrigators during low flow perilods to

11 counteract draught conditions,

12 THE SPECIAL' MASTER: Which Basin, Wind or Big Horn?

13 THE WITNESS: Wind, Your Honor. And in this

14 | particular case all you would have to look at was one

15 particular reach of the Wind River =- of the Wind River i
16 System, And this particular case was the Wind River "l
17 | A Canal and the Dinwoody Bench area or the whole composite

18 | Upper Wind Unit., ©Now, the efficiencies just for that

19 Upper Wind Unit are roughly 16 percent as specified in

20) “the water duty. schedule established by the agricultural

21 consultant, Stetson Engineers. If we were to lncrease

29 that efficiency to 25 percent, for example, just in the

72 Upper Wind Unit, that would free up enough water to

2 alleviate that shortage. So when we are talking about

25 billstein~direct-echohawk
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by increasing the efficiency from 16 percent to 25 percent,

blllstein=direct~echohawk
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eighth of the acreage in the Basin and reducing the demand

you have essentially pegated any defficlency, so when I
talk about a manageable shortage, this is a prime example,
THE SPECIAL MASTER: How do managers go about

increasing their efficiency from 16 to 25 percent? Do
vou tell somebody they can't have water?
THE WITNESS: Yes, very definitely. We are talking

|
about a Federal Irrigation Project, and I did a considerable

amount of redearch in that area, and during 1977, for
example, I researched what was done in the Wind River
Federal Irrigation Projects,:and .they .went in,=- they
had sufflcient lead time at that particular point to
have a short water supply forecasted., So they had
meetings in the spring to establish what the water duty
sChedules were golng to bhe, and typically in the Little
Wind area your water duty schedules were around five to
five and a half acre—-feet per acre, They set those at

three acre~feet per acre. They went into the =-

THE SPECIAL MASTER: You set that after the plant =--

after the crop is planted .and it needs water you =~

THE WITNESS: No, Your Honor.,

THE SPECIAL MASTER: You set that beforehand?

B
71280 !

managing shortages, by going after approximately one-
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THE WITNESS: They set it beforehand, and then they

set up a procedure to carry out the administration of

that water duty. That causes some people to make some

decisions. Sometimes they decide that they're not going

to plant their full crop. They may go with a different

crop type, like small grains where they feel they can

get an early season supply and harvest 1t out by the time

they get a late season :shortage. They will get Into a

situation where they will accept partial service on

pasture and apply a vast majority after the water duty

to their cash crops. They will actually have theilr ditch

riders out there administering certain heads and

enforcing the efficiencies of the irrigators to improve,

try to reduce or minimize the waste, For a system such

as the Wind River A Canal where you got a water duty of

12 acre-feet per acre, it isn't hard to realize that ~-
trying to increase it up to 25 percent would not be all

that difficult to do.. SO0 in terms of going back and

rationalizing what we call a manageable shortage, it's

my oplnion we have no shortage over a period of record.

If this 1s the worst case, we have 6,000 acre=feet in the

month of August thére's a total of 173,000, Ifswe went

into just the Upper Wind Unit alone and increased those

efficlencies slightly, which is still ample efficiency

billstein~direct-echohawk
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for- a gravity irrigation project, and not cause any
other efficiency increases, certainly that's well within
the standpoint of a manageable shortage. My opinlon
is we have no shortage at all under this situation.

THE SPECTAL MASTER: I thank you.

Q (By Mr. Echohawk) So generally the key, Mr. Billstein,
then as I understand it, is it's a management consideration
where there are some minor shortages that show up, is
that correct?

A There are minor shortages that show uwp., If =-=---there are
several ways of managing those types of shortages, and in
the particular case that we examined, very definitely
those kinds of management decislions are carried out
bgcause it really isn't up to the individual farmer to
say he is or is not going to participate in this type of
management declsion, the adminlstrator of that program,
which is the Bureau of Indian Affezirs, dictates you will

do i1t and you will operate this way.

MR. WHITE: Your Honor, I would like pointed out to

the Couxrt that Mr, Billstein has just made our argument
for us when we stated before the efficiencies assumed
by the agricultural engineers were inappropriate, that

by proper management, and Mr., Billstein has indicated,
those efficiencies can be increased and the water demand

billstein=-direct~echohawk
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reduced. I suppose it would be appropriate to move to
strike the agricultural engineer's testimony because of

a conflict with Mr. Billstein's testimony, but I'll save

that for a Rule 41 Motion,

} THE SPECIAL MASTER: Go ahead, Mr. Echohawk.

MR, ECHOHAWK: I would like to point out, Your Honor,
I don't think it's quite appropriate for Mr, White to
stand up and make his argument now.

THE SPECIAL MASTER: Yeah., ‘We have no jury, though,
| NO advantage is belng taken of it,
MR, WHITE: I can move to strike, if that's

appropriate.

THE SPECIAL MASTER: He merely wanted to remind me
the efficiencles can control water and adjust harsh
water shortages, and I understand that.

MR, ECHOHAWK: 1It's pointed out in our testimony,
we are claiming the people are doing that right now, and
1f that situation arises, any minor shortages that occur
can be overcome by management situations.

THE SPECIAL MASTER: Go ahead, Mr. Echohawk.

billstein~direct-echohawk
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“Q 1 THE SPECIAL MASTER: Okay. Good,

r@ 2 Q (By Mr. Echohawk) Mr. Billstein, in your professional

"j'“ 3 opinion, is there enough water available in the Big Wind
(‘“ 4 system in the areas that you have delineated in the study
Q > unit there to serve the agricultural claims by the United
‘%-@ 6 States for lands encompassed within that study unit?

| 6’3 7 MR. WHITE: Objection. Ambiguous --

‘ﬂ‘b 8 THE SPECIAL MASTER: You don't have to. TI'll object.

. ﬁ 9 Object on this basis, Mr. Echohawk: to sustain the agri-
5-:""9 10 cultural claims for what? For historic? For the combina-
Cjﬂﬁ 11 tion of for everything? Adjudicated, unadjudicated, his-
:;‘Z 12 toxric, futures?
a,ra 13 MR. ECHOHAWK: For alliagtricultural.claims -agsserted by
‘”” 14 the United States in this action.

.ﬂ» 15 THE SPECIAL MASTER: For all agricultural claims, that
::,4,'9 16 includes the claims for the five future projects too?

6;"” 17 MR. ECHOHAWK: Well, Your Honor, for the lands con-
0‘;’9 18 tained within the Big Wind study boundary that he has

:’: 19 delineated on Exhibit C-305, which we include -~

0_‘_,_9 2() THE SPECIAYL MASTER: Which is within the Big Wind
g-ﬂﬁ’ 2| study boundary.

0_-6 22 MR. ECHOHAWK: Yes, that large red study area he

ﬁ 23 hags delineated, which would include a combination of all
o;-.a 2, historic =~

‘ 0"'9 21 hillstein -~ direct ~ echohawk
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-?- 1 THE SPECIAL MASTER: Yes, that question I understand. |
z. 2 That guestion is unambiguous.
i 3 | MR. WHiTE: The other part of my objection --
E; 4 THE SPECIAIL MASTER: You are objecting to the new
*;‘ S question? |
i“:* & MR. WHITE: Yes, because he doesn't delineate the time
% 7 period iﬂvalved. Mr. Billstein's testimony goes only to |
: ;ﬂw: 8 the 34 years from 1946 to 1979,
; :~£T 9 As we know, the underlying results or opinions upon
. - 10 which he relies are Mr. Keene's and can't berprojected |
- ?;:# 11 forward, can't be projected backwards, by Mr. Keene's own |
_ ;‘ﬂi 12 testimony.
F 13 What we are talking about is that one stﬁdy period.
14 I will withdraw the objection if the question is phrased,
15 "Mr. Billstein, do you have a professional opinion whether 1
16 or not adequate water 1is avallable to meet the agricultural .
17 or irrigation claims by the United States on behalf of i
I8 the Indians during the period of study, 1946 to 1979?2" 5
19 THE SPECIAL MASTER: Do you wish to adopt that ques-
20) tion?
2 21 MR, ECHOHAWK: I will adopt that question for now.
21 THE SPECIAL MASTER: Very well. Wlll you answer that
) 23 question? You are basing your answer upon the 44-year:
s B 24 span of time to which you testified your studies were made?
3 25 ¥ 2wty THE WITNESS: There is no question in my mind that the

il ‘—!i-_-ﬂﬂ-m o YRR

Al S ek
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i water is available. Ohe just simply has to look at -~

2 bagsed on the SCS type forest sgtudy, there's 116,000 acres

3 of total use in the basin now. The gpvernment claim is

4 for 60,000 acres.

5 Roughly utilizing the same water supply sources that

b are reinforced by the operation analysis makes it obvious

7 that there's no water supply constraints.

8 THE SPECIAL MASTER: One moment.

9 (Off the record discussion,

10 Q (By Mr. Echohawk) Mr, Billstein, the next question I'm

i not sure whether you just answered a portion of it, but let
12 me ask you this: in your opinion as to what you know about
13 the overall basin 6r the Wind River basin water supply, is
14 that water supply adequate to serve the claims of the

15 United States during the 34-year period in the Upper Wind
16 study unit -- in the Big Wind study unit?

17 A Yesg, it's my professional opinion that it's obvious that

I8 it does.
19 MR. WHITE: Your Honor, I would move to strike the
20 answer and I object to the gquestion because it includes
21 some unspoken assumptions that ought to be included.
u 22 The unspoken assumptions that needs to be included
.j, 23 is that nobody else diverts, and I think that ought to
. -5 24 be clear.

06 billstein - direct - echohawk
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THE SPECIAIL MASTER: Nobody else what?

MR. WHITE: Nobody else diverts water, and I think
that ought to be clear that what that means is that in
order for the answer to be in the affirmative, the assump-
tion has got to be made that nobody else is diverting

water, and I would like to ask that the question be re-

THE SPECIAL MASTER: I thought the gquestion was pretty
repetitious of the first one. I didn't get the new one.
Q (By Mr. Echohawk) Mr. Billstein, in your analysis what

priority date did you assume for the lands contained -

A We serviced those lands that are in 1868 priority.

MR. WHITE: I move to strike the answer on the grounds
of lack of foundation. I think that there must be some

showing that the lands involved within that study area are,

in fact, entitled to the 1868 priority date. They do not in-

clude, for example, lands that have gone out of trust status
to private ownership or fee status and then been reacquired,

and to the extent they include those, I think the answer

THE SPECIAL MASTER: I overrule the ohjection. I
think the whole matter is a predication upon hypothetical

facts, hypothetical situations, because you have to assert

Frontier Reporting Service
. 201 Midwest Bullding

,“L .
Cheyenne, WY 812001 g .’,’E?% Casper, WY 81601
, (307) 237-1493
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12 within the Big Wind study boundary?
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MR. WHITE: I don't believe so.

THE SPECIAIL MASTER: Mr. Keene was using figures,
and he found that there was more water returned from re-
turn flow than there was diverted, he would give a nega-
tive factor or credit that stream providing that return
came ahead of the gauging station.

At that time if there is to be some adjustment or
compensation for other diverters of water in the area, that's
when that ought to be made, I think.

MR.

WHITE: I think Mr. Keene was rather forthright.

THE SPECIAL MASTER: It would diminish the amount of
water to service the claims.

MR. WHITE: Mr. Keene was rather forthright that this
was a natural flow analysis, and my concern and my first
objection was that the natural flow assumption was not
clearly stated in the question, and the answer could be
misinterpreted to the question, could be misinterpreted
to be that even under current conditions there's enough
water for the claims, agricultural claims of the United
States to be satisfied.

I think it ought to be clear that essentially under
virgin flow conditions with npbody else diverting, that's

the proper answer, and I think that's an assumption that

has to be gtated.

THE SPECIAL MASTER: I will overrule your objections,

15488000000 REREELEERRRRRRERLRRRRIRSY
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something, and his answer was he asserts that there be
no diversions and that the natural flow which was up from
the historic flow results in sufficientiwatér ihwthe-Big
wind River study area to take care of these claims.

That is not without possibility of some very strong
agssertions to questibn the study itself and some of the
factors that went into it. That will bring out in your

own case,

MR. WHITE: I would also move to strike the answer,

Your Honor, since I believe there's been no foundation to
show that the HEC-3 program can take into consideration
relative priorities.

As a matter of fact, I believe the witness would
testify if asked, in order to build an appropriate founda-
tion for his answer, that if the priorities on an upstream
and downstream basgis -~

THE SPECIAYL. MASTER: Mr. White, the time and: the
place for this discussion would have been about half way
in Mr. Keene's testimony about the use of the computer
nrintouts whan he was talking about assuming the flows

at that time as if there were no other diversions.

MR, ECHOHAWK: I believe, Your Honor, the proper

place for this argument is in the briefs at the close

of the case.

THE SPECIAL MASTER: It may be.

e e p— . N

*
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and I will ask the witness this quesition: You're talking
now only about Big Wind study area, are you not, as delineated
in 3057

THE WITNESS: That's correct.

THE SPECIAL MASTER: And what you testified to applies
to the portion north of the diversion dam as well as south
of the diversion dam?

THE WITNESS: That's right, Your Honor, everything --.

THE SPECIAL MASTER: What compensation, if any, did you
make for the diversions at diversion dam to irrigate the
entire Midvale Irrigation district of non-Indians who used
watef in this stream?

THE WITNESS: There's no compensation. This is a
study carried out under an 1868 priority to establish
whether there is available water to serve those senior
water rights.

THE SPECIAL MASTER: If you, Mr. Billstein, owned a
ranch or a farm in the Midvale Irrigation district and
your grandfather homesteaded it and received a title from
the United States made possible by a sale of land by the
Indians and the United States, do you think you would have
the right to your water rights so that 13,000 new acres

would be put in irrigation at North Crowheart just north

of vou?

Just answer an ordinary decent question, would you?

LTTLILIILLIIILII1 1100000000
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1 THE WITNESS: Well, Your Honor, I would certainly
2 look for some relief.
3 THE SPECIAL MASTER: Thank God for your honesty.

| Well, we are looking for some too. There has got to be

-~
w1

equity in what we are doing. There just has to be some

111111119100

b equity. I'm not going to preside over the disillusion

7 of the State of Wyoming.

8 In any event, I want to ask one or two more questions.
9 Your 167 doesn't even begin to consider the Popo

10 Agie and the Little Wind and the North Fork, does it?

‘307’ 2371493 |

ird%¢ 1) In other words, it doesn't come down into your Little

::::j |2 Wind study boundary at all?

a7 13 THE WITNESS: 167, Your Honor?

qf“dé B THE SPECIAL MASTER: Yes, you said 116,000 acre-feet.
Griéa 15 You added sixty --

::::z 16 THE WITNESS: What I meant to say or when I used /
Gf”dd 17 those numbers, Your Honor, was from the :gtandpoirnt of

*fo&a 18 trying to clarify that under an 1868 priority, it's ob-
:::j: 19 vious that the trust lands would have available water
¢r”44 2() hecause at this particular point in time or in recent

‘r~44 21 period of time, based on the SCS Type IV inventory, there's
0""‘" 313 116 or 120,000 acres being served from the water sources
ﬁ 2 delineated in the Big Wind study unit.

._q_.!.a 94 _The government relative to truat lands are only

.,;,43 oe claiming 60,000 acres.

ot :::y::: z‘::. s;::;: Frontler Rap:rtlng Service 201 Midweat Bultding
.;,-1’ J o ;”_u“ % Casper, WY 82601
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Therefore, vhat we are doing is saying is there enough
water available to serve 60 acres when at this point in
time there's 116,000 acres currently being served, and it

just reinforced the idea that, yes, there is certainly

water available.

Frontier Reporting Service
g 203 Midwest Bullding

Caspor, WY 82601
(307) 2371493

uae =k 4 -ll-:-dlu.-i- A e h gL

West 24th Suwreet

L] " L]
307) 635.8380 - -
- o ‘-I + * 1-111-._‘;* *..L a - 1 r
e L AF E A sk TERTY T e 4L - . LTI T P e . . .

" el bt ek J e b B f 1Y T B o f ks eia - Al m o b




1283 |
- - =
THE SPECIAIL MASTER: Okay, go ahead, Mr, Echohawk,

S — i T Sl T — — —— —

MR. ECHOHAWK: Well, Your Honor, we all knew we were
going to get to this point, that the Indians are

asserting the early date on the stream and that's the

evidence we have prepared, is what happens, is there

b enough water avallable for the first right on the stream
7 to irrigate the lands that we are claiming, and I don't
8 think there's any doubt that when the Indians have theilr
9 water right decreed .~ for the 1868 date to which they're
10 entitled, that certain rights are going to £fall second

1l in line. But, Your Honor, that's the very nature of our

19 claim and that's the nature of the law.

13 THE SPECIAL MASTER: I wish the law were that clear, 1

14 Mr. Echohawk.

15 MR. ECHOHAWK: Your Honor, I think it's qgquite clear
16 in Winters and even in Cappaert that impacts are to be /
17 considered and the Indians get what they're entitled to, ‘k
18 and if it's 1868, then anybody that has a junior right
“ﬁf 19 to that must take second line.

2(0) THE SPECIAL MASTER: It's clear reserved federal

‘r; ”~ 21 rights must be applied with some sensitivity in some

cr? 29 | regard to other people's rights, but more important than

_. 21 | that, what 1is clear -~ what is not clear that neithér

‘,r; o4 | Winters nor Cappaert have ever sald to us and given us

‘r,;‘ ar definitions precisely what quantification means. Does a

409 West 34th Strost Fronties Rertlng Service 201 Midwast Bullding
Cheyenne, WY 53001 & 2o & Casper, WY 82601

P B (30%) 635-52860
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l reserved water right mean that the historic lands use

2 irrigation? Is 1868 above all elke? Does it mean that

3 any acre of land on this Reservation anywhere that can

q benefit with some water is entitled to it no matter what
5 the relative values and equlties are? 1 don't think so,
6 MR. ECHOHAWK: It's practicably irrigable acres test
7 set out in Arizona versus California,

8 | THE SPECIAL MASTER: That's Mr, Rifkin's idea, and

9 he used it to crank out a formula that's being used now,
10 80 we are in a whole new world of finding what's justice,

I MR. ECHOHAWK: We'll get possibly a reaffirmation

12 or a second look at that practicably irrigable acreage

- d i
» il ‘*
g
—
]
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13 test in the upcoming term of the Supreme Court., The

i

14 Special Master's report in Arizona versus California will
15 be rendered in September and argued 1in the upcoming term,
16 and the practicably irrigable acreage test will again
17 be reasserted by the Government in that case. Your Honor,
18 that 1s the test that we are applying, that's what we

19 feel we are entitled to, and in doing that the United

States has put on the evlidence t0 show what practicably

: 3 A 3y ~ | ‘ A
SREEEERR R L
™

21 irrigable acres there are, we have put on the required
) evidence, we have put on the required water amount, and
2 once that evidence is in, Your Honor, we feel that that
24 is the amount of water that we are entitled to with the
20 date of reservation date.
Frontier Reportin _Se-rvlee N
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THE SPECIAL MASTER: I would like to see your claims

set forth with some specificity, and I hate that word,
regarding the various units, the various acres in the
units and the duty of water for each acreage for each
unit. Is that in the report and still to come from Mr.
Billstein?

MR, ECHOHAWK: Your Honor, I think the acreage and
the duty is in the reports presented by Mr.Stetson and
Mr. Mesghinna.

THE SPECIAL MASTER: Uh-huh, I was afrald those were
the figures you were golng to say. I was hoping you had

maybe something holling it down a little bit.

MR, ECHOHAWK: No, Your Honor, that's it.

MR. ECHOHAWK: No, we have a long ways to go.
THE SPECIAL MASTER: All right, go ahead,
MR, ECHOHAWK: That's only one study area,
THE SPECIAL MASTER: All right.
Q (By Mr. Echohawk) Mr. Billlstein, we noticed -- I notice
on Exhiblt C~305 that you previously described that you
have another study area delineated as the Little wind

Study Area that's bounded in green.,

A That's correct,

Q Did you perform similar analyses using the HEC=3

billstein-direct~echohawk
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i B 1 computer program that youihave described.for the Bilg

5 y 2 Wind study area?
it
EE % 3 A A similar study was taken there.
E 4 Q Is this similar of the county in-flows =-- the in-flows,
ﬂ r 5 diversions and return flows?
6 A That's correct.
g v Q Was there any dilfferent parameters consldered or different
iz t Q items considered other than what you used in your Big
":? 9 Wind analysis?
‘rii 2 ' A Yes, there was some storage involved in this situation.
GF“;;* Il Q Would you please describe for us what storage was used and
- j - 12 how it was used?
Gf'? 13 A Yes. There are two existing storage facilitles serving
qr'f 14 the Federal Irrigation Projects. One is called Washakie
Gr'; | 15 Reservolr and it's approximately 7,500 acre~foot capacity,
fo;_ 16 it's located on the South Fork of the Little Wind River, ;
l e 17 g and it's identified as Node No. 6 in the Little Wind
- ? - 18 River Study boundary in green. The second facility is
= 19 an inland facility called Ray Lake, It similarly has
‘ 20 approximately 7,000 acre—-feet of storage and it is
21 ldentified as Point 22, and it basically serves the
30y Coolidge Unit and the Subagency Units of the Wind River
! R Federal Irrigation Projects of, specifically, the Little
24 Wind Unit,
»5 || billstein-direct-echohawk
- ] — -
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MR. WHITE: Excuse me, Tom. Are those nodes that he's
talking about described in 30772
MR. ECHOHAWK: No,
Q (By Mr. Echohawk) Mr,., Billstein, I show you what has been
marked United States Exhibit WRIR C-=308, Would you
please identify that exhibit for us?
MR, WHITE: Objection, Your Honor, five-day rule.

It was provided on Monday, today is Thursday.

THE SPECIAL MASTER: I awalit your response on that.

MR. ECHOHAWK: It's true, Your Honor, we did not
anticlpate Mr. Billstein testifying this early. We had
anticipated he would testify next week, and when Mr.
White advised us Monday that his examination of Mr,
Toedter and Mr. Keene would be somewhat abbreviated,
that's when I gave this to him,

THE SPECIAL MASTER: I lieu of the adjustments we
have made.to accomodate various parties on the re-
scheduling and the fact that we did kick him up a week
earller, would you be nice enough to withdraw the
objection if the material isn't too germane?’

MR, WHITE: I'm not that nice, Your Honor.

THE SPECIAL MASTER: Let's see what it is,

MR, WHITE: I assume the objection will be over-
ruled, and I just want to get anotner chance if something

billstein~direct—~echohawk
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; happens to us.
MR. ECHOHAWK: It's similar to 307,
THE SPECIAL MASTER: That-doesn't really damage youx
case, Mr, White, it's nothing more than a description

of the facllities at the various control points, so I'll

overrule the objection.

MR, WHITE: I point out, Your Honor, that it does

include a description of a number of acres and things
like that, the types of lands that are included within
the analysis of those control points, and I know that you

have ruled against me, but I just wanted to make the

~ observation. I apologize for arguing after the ruling.

THE SPECIAL MASTER: No problem. Go ahead, Mr.

Echohawk.,
Q (By Mr, Echohawk) Mr. Billstein, I direct your attention

to the last page of Exhibit C=-308. Would you please
describe for us what that 1is?

A Similar to the Big Wind River operation study, this is
a Schematic that shows how the system is operated
relative to the nodes that are described in the several
previous pages to this exhibit,

Q Mr., Billstein, on each of the schematics contained in

307 and 308, how are your return flows indicated on there?

A Return flow nodes show collection by means of arrows.

’ blllstein~direct=-echohawk
-_--Jf e e ——
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However, it should be pointed out that there are other

physical constraints or considerations in the system
that also have arrows, dashed line arrows going to that
node, and one would have to cross=reference with the node
descriptions to make sure that it is, in fact, a return
flow node that the dashed line is referring to,

Q Now, the control points dellineated in the left-hand
¢olumn of C=308, are those the =~ do those control points
correspond with the control points depicted in the Little

Wind study area on C-305 and C=-294?

A They should be the same.

Q Mr, Billstein, I think we left off with this discussion
of reservolrs that you used on the Little Wind in your
Dittle Wind operation study. Which two reservoirs were
they, agaln?

A There was Washakle Reservoir, whilch is located on the
south Fork of the Little Wind River; and Ray Lake, which
ls an in-land reservoir which is served from the Ray
Canal of the Ray Unit of the Little Wind Unit.

Q Is the HEC~-3 computer capable of operating reservoirs
and moving water as the way it would be in actual
operation?

A Certainly you can incorporate reservoir operation into

the plan that was built into the operation of the

billstein~direct=-echohavk

Frontier Reporting Service
409 West 24th Streot 201 Midwest Bullding

Cheyenne, WY 82001 24 Casper, WY 82601
(307) 635-8280 (307) 237-1493

!

|




f,lr'i{l!{'.

7300

e —— S "l —
e e

W ealialinliil S g i -
LY

e g

) - 1 Little Wind study area. You have to have certain

i 2 physical parameters such as the elevation, storage in
3 area relationships, capacity relationships of the out-
4 lay work and spillways and such, Once that's established,
5 vou then build in operational criteria or constraints
6 relative to how you wish to have the reservoilr pool
7 operated. For example, you could break into what we call
8 a conservation pool zone which would allow you to extract
9 it out for, say, all uses. You could have a buffer 2zone
10 which would enable you only to put 1t out for selected

i1 uses, then you would have a minimum pool zone where it
12 would establish the limits of how far you could draw the
13 reservoir down., You also establish criteria as to what

14 control points or what use areas you choose to serve from

15 a glven reservoir, s8¢ yvou can locate the particular nodes
16 which reflect downstream demands tnat this reservoir would ;
17 be on call to serve 1f the direct flows available to those [
- 18 users are not sufficient. Yes, 1t can -~ to answer your
.:‘ 19 question, it could be easily incorporated into the system
1i i on | it was,
Hl o1 | Q It was?
_ E : 21> A (Witness nodding head in the affirmative.)
..
g‘ 23 Q With your reservoir operation in mind, then was your
é_? 24 Little Wind Systems operation conducted in the same way-.
éf' 25 billstein-direct~ecnohawk
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g 2o 1 that the Big Wind System operatlion was?

P ot 2 A Utilizing storage, the system operational study was
S 3 conducted in the same way as was the Big Wind System.
*:?' q Q That's génerallyhthe downstream counting procedure of
_i;: 5 in=-flows, diverslons and return flows?

_ ;u 6 || A That's right., It's a sequential analysis, and the way

= 7 | the particular program was set up for this case, it was

1 8 totally sequential, although it is an option to the

9 program that you can bypass certaln stations,

10

Ll

13

14
__ 15
. 16 ‘,
e i 17 B
= W 18
2()
= 21
- 222
’ i 23
g 24
ol 2—_[ |
- L billstein-direct-echohawk

409 Weast 24th Street Frontier Ra!’ﬂﬂg Service

Choyenne, WY 851001
(30%) 6358380

201 Midwest Bullding
Caspor, WY 82601
(307) 237-1493

T ——_ ey



7302 \

Fot T - —

*

6

9

10)

Q.

billstein -~ direct - echohawk

(By Mr, Echohawk) Mr, Billstein, in your analysis over

the 3-~4~year period in the Little Wind system, did the
situation arise where water supply was not adequate to

meet the demand required by the agricultural engineer in

this case?

Yes, there were cases where that occurred,
Could vou give us an example, please?

Out of 34 years, there were 12 vears where there were

shortages of a significance,

By that we are talking about anything other than a 1

or 2 percent shortage., And that shortage typically took

place in one month, and that's very meaningful from the

standpoint that there was a full water duty "being supplied

in May and June --
THE SPECIAL MASTER: You mean in the same month of each
of the 12 years?

THE WITNESS: That's correct, Your Honor, The shortage
occurred in August typically, and it's very important to
realize that there were full water duties available in May,
June and July during those flow sequences which had major

impact on the farming operations of the area.

A typical example would be a year such as 1959, which

is part of a drought cycle where in August there was approxi-

mately 5500 acre-foot of shortage,

— L T T T S TR S
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Now, the total demand for the Little Wind Study Unit
wag 35,000 acre-feet, which results in something like 13 to
15 percent shortage in one of the most critical years of
shortage in the basin,

Again, one takes a look at the standpint that we're
talking about, meeting ideal demands for full water supply
100 percent of the time,

Really, that's not what has happened in the Little
Wind Basin in the past and we certainly can't look at hav-
ing a small shortage of 13 percent in a critical year of
being an indication that there's not overall water supply
available to that study unit, So, again, we locked at it
from the standpoint of manageable shortages and interviewed
the operators, specifically the Bureau of Indian Affairs
people, who handled the Wind Unit, And, again, we went
into a drought year, like 1977, and went over what measures
they carried out during that year and came away that they
felt quite comfortable with being able to increase their
efficiencies from 10 to 15 percent through a particular

drought year,

Superimposing that type of increase to the efficiencies
of all the acres in that study unit, assuming shared
shortages, that completely alleviates the shortage, and

we are right back into a situation where we have a manageable

billstein ~ direct -~ echohawk
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shortage or no shortage,

T think there were two years, 1960 and '6l, where
increasing it 10 percent. we still had 3,000 or 4,000 acre-
foot of shortage remaining, which again is a minor shortage.

MR,,WHITE: Your Honor, I thought this morning that we
had ageed among ourselves that when Mr., Billstein referred
to a page out of his notebook, he would set it aside.

This afternoon he has gone through numerous pages in

his notebook --

THE SPECIAL MASTER: All five of us or ten of us just
forgot to remind him, I think,

THE WITNESS: Your Honor, I could pretty well -- what
I have been referring to, Counsel ,has been some summary
tables and some listing of shortage tables,

THE SPECIAL MASTER: Would you be good enough to get
them out of your book?

MR, WHITE: I have no doubt that Ron will do his best
to pull them out, Like most of us, it's hard.to remember,
and it would be very helpful if he would do it as he goes,

MR, ECHOHAWK: We all know that Mr, White doesn't let
very many papers go by,

MR, WHITE: If he wants to hand over his notebook, I

will waive the requlrement,

0. {By Mr, Echohawk) Mr., Billstein, in your professional

billstein -~ dorect @ ecipjawl
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1 opinion, based on the 34-year base period which your

2 analysis covered, which Mr. Keene defined as being reason-

3 ably representative for hydrologic studies, in your profes-

4 gsional opinion, is there enough water available within the

5 boundaries of yvour Little Wind Study Unit or study boundariesg
6 to serve the agricultural claims presented by the United

7 States contained within that area using an 1868 priority

8 date?

0 A Yes, it is,. I believe that there is no question that there
10 is water available to serve those lands.

11 Again, one just has to lock historically that's what's

12 been served in the past, a comparison of numbers, like we
.Hg'if 13 did in the Big Wind system, as the government claim is
,,'?Tf 14 approximately 27,500 acres. Historically, that's been
§ e
28 15 approximately 34,000 acres served in the comparable study
4
*.gii, 16 unit, ‘
& rd !
«ﬂfi 17 This is reinforced by the operational analysis that +\
4B
i"i 15 was done,
Ljé; 19 MR. ECHOHAWK: Your Honor, we are getting ready to
o3
M 20) switch areas, Perhaps we could take a break.
g-f 21 THE SPECIAL MASTER: All right, Let's take a ten-
q -
-~ 1) minute break,
it
. &Y
.' R (Recess,
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#t‘i_mt ] THE SPECIAI, MASTER: Back on the record, please.
w;“~ 2 Let's leave this until tomorrow morning as to the
”5'} 3 scheduling of the dates of those first weeks of July.
*E'?‘ 4 We'll have a definite in the mornling whether I can pick
. 5 it up Wednesday, the 15th, or the second week, but I
; 6 think I would like s0 much to think we could have at
% 7 least one day of Court July the 9th and 10th, even though
; E = 8 that week will collapse into one day and be the 9th if
’15 _ 9 we are only inconveniencing two people, and they're both
g ' 10 single.
i
If 1 ] 1] MR. CLEAR: He's married now, Your Honor.
i%:; 12 MR. WHITE: He's now married. We haven't had a
‘r.g"k- 13 bachelor party for him yet.,
‘rﬂgq B! THE SPECIAI, MASTER: Is that why you were gone last
- i _ 15 week?
- *; 16 MR. CLEAR: Your Honor, I belleve the record shows ’
dr'g L~ 17 that while I was in Cheyenne and Billings, he was in '%
- ?r” 18 Paris and Rome and Zurich.
1% ) 19 THE SPECIAL MASTER: In that case, we convene on the
1. 20 9th.
} 21 MR, WHITE: If that's the case, Your Honor, the
1) State will host a bachelor party belated, but =-
3 MR. PERRY: And I withdraw my okjection to that
29 | statement,
) THE EPECIAL MASTER: All right, We will convene the
I 409 West 34h Siresr Frontier Reif:;tlng Service 201 Midwest Building
l chn:;-:;;a;::;“s:oo: ;E'H Casper, WY 82601
(307) 237-1493
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;. ] oth and the 10th and hopefully the 15th, 16th and 17th,
? 2 but in any event we will work the 9th and 10th of July
”iﬁ} 3 and the 16th and 17th of July with court hearings. GO
:iq? q ahead, Mr, Echohawk.
) 5 Q (By Mr, Echohawk) Mr, Billstein, earlier in your
__ 6 testimony you indicated that you analyzed water
*i 7 avallability of the Popo Agie, Little Wind and Big Horn
‘§1 N Rivers where the United States has asserted agricultural
0" “ 9 claims in those areas. W1ill you please describe for us
.ii“ 10 what type of analysis you performed?
G" 11 A The particular reach that we are talking about deals with
u’ " " the North Fork of the Popo Agle River as it forms the
Ll
' 13 southern Reservation boundary. It then becomes the Popo
‘”%% 14 Agle River when it meets the Little Fork of the Popo
ﬁf’ 15 Agie, then continues in a northeasterly direction, picks
0( 16 up flow from the Little Popo Agle River, then meets the »
: 17 Little Wind River, and at that point we call it the Little ‘11\
-‘?-' “ 18 Wind River to its confluence with the Blg Wind River,
*_ 19 and at that point it becomes the Blg Horn River System,
F -f 2() So the reach we are talking about begins with the Norxth
._, - 21 Forlkk of the Popo Agle River as it forms the southern
'E;w 29 Reservation boundary and continues on to where it has its
.‘; ) 13 confluence with the Little Wind River and includes that
g 24 portion of the Little Wind River to its confluence with
:. _;_, o | billstein-direct-echohawk
409 West 24th Strest Frontier Reporting Service 201 Midwest Bullding ]

Cheyenne, WY 821001 ;E} Casper, WY 82601
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the Big Wind River, and then along the Big Horn River

System to the northern Reservatlon boundaries.

Since this was an area of very few governmental
claims, it resulted in a simple comparison of avallable
natural flows from A.1 sites furnished by Mr. Keene

against the demand in those respective reaches.

Q When yvou say "demand in those respective reaches,"” is

that the demand presented by the agricultural engineers,

in this case Mr. Stetson and Mr. Mesghinna?

A That would be the basis of the demand calculation.

Q In your comparison of the natural flows to the water

duties or the demands set by Dr. Mesghinna and Mr,
Stetson, did you have any periods of water shortage or
where the situation arose where there was not sufficient
natural flow to meet the agricultural claims within the

34~year base period?

A For the reach called Big Horn River there were no

shortages allowed, For the reach that we called the Little

Big Horn River there were no shortages during the
period. For the reach between the North Fork of the
Popo Agle and its confluence with the Middle Fork of

the Popo Agie to the confluence of the Popo Agle with
the Little Wind, there were no shortages at all., For
the North Fork of the Popo Agle there were four vears of

billstein~direct~echohawk
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Q Increases in efficiencies that you talked about, is that

A That's a normal way that people in this use area handle

shortages out of 34 years. This was for the one month
only, shortages varied from 6 percent to 22 percent, and
with increased efficiencies and such we felt that they
were manageable shortages. Therefore, we felt that there
were no actual shortages in the Norxrth Fork of the Popo

Agle Systen,

a normal way to handle a deficliency such as the one you

described?

low f£flow periods. When you have full water supplies in
May, June and July, they also utilize the solil moisture
if necessary. That's another technique versus increase

in efficiency, so yes, it's a very valuable management

tool that's available to them,

billstein-direct~echohawk _ |
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Q (By Mr. Echohawk) Mr. Billstein, in this area, the Popo

Agie, Little Wind, and Big Horn; did you also perform a
éecondary type of systems operations generally:to check
your results?

A Yes, I did.

Q Can you describe that :forrusibriefly and the results of
your study?

MR, WHITE: Your Haﬂﬁr -~ before you turn the page,
could I ask you to remove that page from your notebook?

A Yes, we performed an HEC-3 operational study for the
period 1934 to 1979. We established a system of nodes
quite similar to what was developed on the Big Wind and
Little Wind system and operated the system, utilizing the
agricultural demands that I have just evaluated.previously
in the Popo Agie, Little Wind, Big Horn reach analysis,

The purpose of this study was to formulate somé bhase
line information to evaluate whether there were fishery
flows available after agricultural claims were satisfied
in those reaches,

Q But as a8 result of this work that you did to analyze the
fishery flows, what is your conclusion as to the availabil-

ity of water for agricultural claimsg?

MR. WHITE: Where? Excuse me.

Honor. When?

Where?

billstein - direct -~ echohawk
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MR. ECHOHAWK: For the North Fork Popo Agie.

MR. WHITE: I object also to the question being
ambiguous. There's no priority dates set forth.

THE SPECIAL MASTER: I assume it's the same as the
others,

MR. WHITE: If he adds 19 -~

MR. ECHOHAWK: 34-years study. And assuming the 1868
priority date.

MR, WHITE: Withdraw the objection.

A The secondary operation study on the Popo Agie, Little Wind,

Big Horn reach gave us the same identical results as my
previous analysis and would be rationalized the same, the
conclusion there being we have no shortages that cannot be
managed in any of those reaches.
THE SPECIAL, MASTER: What shortages did you have?
Did you have some low ones, low August for given years?
THE WITNESS: Your Honor, it would be the same set of
shortaqges that I spoke to and should be in the record.

Q (By Mx, Echohawk) 1Is that the four out of 34 years?

A That's correct.

Could you once again --
In other words, one study verified the results of the
other exactly.

Q Just once again could you give us the percent shortages

billstein - direct - echohawk
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1 for those four years in August?

2 A 1946, six and a half percent; 1948, sixteen point eight

3 percent; 1959, ten point eight percent; 1960, twenty-

4 two and a half percent.

3 Q And by adjusting of irrigation efficiencies, those short-
b ages can be overcome?

7 A By adjusting of efficiencies or: utilizing available soil
8 moisture.

9 Q In your professional opinion, is there enough water to

10 serve the United States' agricultural claims in the

11 Popo Agie, the Little Wind, and Big Horn rivers for the
12 34-year study.period using an 1868 priority date?

13 A Yes.

B Q Mr. Billstein, I believe we have two additional agricul-
15 tural areas that you analyzed, the minor tributaries in
16 Owl Creek.

17 A That's correct.

18 | THE SPECIAL MASTER: The which tribiitaries?

19 MR. ECHOHAWK: Minor tributaries of the northern

20) part of the reservation.

21 THE SPECIAL MASTER: I see. In Owl Creek?

20 MR. ECHOHAWK: In Owl Creek.

21 || 0 (By Mr. Echohawk) Would you please describe for us your
.4 analysis on Owl Creek?

a5 billstein -~ direct - echohawk
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A The analysis on Owl Creek dealt with the Main Stem resourxces

of Owl Creek, specifically the South Fork of Owl Creek,

which arrives in the head waters of the Owl Creek mountains,

flow almost due east, and then enter and meet the North

Fork of Owl Creek which enters the Reservation from the
north to the south, and then it becomes the :itain :tem of
Owl Creek, and it then continues off the Reservation to
its confluence with the Big Horn river system.

The two areas of study included the South Fork of
Owl Creek and then the Main Stem of Owl Creek below the
confluence of the South Fork of Owl Creek with the North

Fork of Owl Creek (indicating).
Q Before we go any further, Mr., Billstein, on the Owl Creek

areas that you analyzed, are those identified by Mr. Keene

as the B.2 sites?

Those would be B.2 sites as analyzed by Mr. Keene.

THE SPECIAL MASTER: Why did they have to be analyzed

by B«<2? Were there no gauges that you couldn't use any

Type 1?

I gquess I asked that of Mr, Keene., Don't bother ans-

wering if you cannot answer.

THE WITNESS: 1It's a hydrologic question, Your

Honor.

THE SPECIAL MASTER: All right. I'll wait and do it

later,

“—billstein—dairect—eechehawlk——
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Q (By Mr. Echohawk) Would you describe for us what method

of analysis you used here?

A The claimed lands for the government consisted of those
lands south of Owl Creek. There are some lands, part of
the overall government claim, that are located north of
Owl Creek, but those lands were not included in the study
conducted under the 1868 priority.

THE SPECIAL, MASTER: That's because those lands are
clearly not a part of the reservation?

MR. ECHOHAWK: Part of the reservation, Your Honor,
but they have State Water Rights that have a date after
1868.

MR. WHITE: Your Honor, I would move to strike the
testimony of the witness concerning the Owl Creek area
until the foundation is established that the lands contained
within his-study not-only:exXclude-those landsinorth of Owl
Creek, but also exclude those lands which do not have a
Wind River meridian legal description as stipulated by
the parties being all the land within the exterior boundaries
of the reservation.

THE SPECIAL MASTER: You may find me in error for my
ruling, Mr. White, but I'm going to overrule it now because
I think the maps make it so clear that what he included was
properly included. r

billstein - direct - echohawk

‘ - » r T . -
& ..
')

Frontier Reporting Service
409 West 14th Sirecet P . & 201 Midwest Bullding

Cheyenne, WY 81001 @ Casper, WY 81601
i;ovj 635-8280 (307) 337-1493




24~6
l - —— - . —~ N I —_

: ! MR. WHITE: I want you to be sure -~

7* 2 THE SPECIAL MASTER: You did.

.”i 3 MR. WHITE: The stipulation that certain lands were
{Eih 4 within the exterior boundaries of the reservation -- those

B

igi D were lands which had Wind River meridian legal description

it 6

as opposed to a sixth principle meridian legal description.

‘l'-'

; 7 During Mr. Billstein's testimony about certain lands
) ﬁ: 8 in the Owl Creek, it became clear tﬁat there were some
- % 9 landsgs south of Owl Creek, but those lands had a sixth prin-
B i 10 ciple meridlian legal description, and those are the lands

-.h-l-

-
£

|1 I'm talking aobut.

e
o+

12 THE SPECIAL MASTER: Well, I'm going to let him testi-

%
%
%

1 X '
e e e e e et R =R | SO
L :', .*:‘.'p
; ©

\
—h
el |
ey

3

fy as to those lands as long as they are south of the South

it ek 2,
Wi it
-
L
\

J”a! 14 Fork of the Owl Creek, and so go ahead.
;ia;f: 15 A Those lands so described as being south of the South Fork
ct;j Y, 16 of the Owl Creek were the only lands that were incorporated L
ft;iTL 17 into the area of service from the South Fork -~ li’
géf};? 18 THE SPECIAL MASTER: Some future irrigated land?
'w?;ﬁf 19 | THE WITNESS: There's one portion in the Owl Creek
*;IT‘ 2() unit that's colored in green. Mr. Mesghinna' introduced
”‘VTf 21 that as a Type VIII land, Your Honor.
i b 29 THE SPECIAL MASTER: Type VIII?
I 23 MR, CLEAR: I don't want to '-- Dr. Mesghinna testified
1 ;. 2.1 as to Type VIII's and Owl Creek. He testified at the same
f e billstein ~ direct - echohawk
k - ——
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time about the Type VIII's and Owl Creek, so I think that
Mr. Billstein misspoke. Owl Creek was lumped in for
testimonial purposes with the Type VIII, but it wasn't

a Type VIII.

THE SPECIAL MASTER: I see. He just studied it at
the~time.

What type land was it? Was it a IV?

“MR. CLEAR: It was really almost a future, but I
think it was so small that he just did that with Type
VIII lands because it was so small.

MR. ECHOHAWK: And the land was classified under the
future standards.

MR. WHITE: That's all correct, Your Honor.

THE SPECIAL MASTER: Go ahead.

A For those lands that were served from the Main Stem of
Owl Creek, those again are only lands that are south of
the main stem of Owl Creek. Those respective lands both
in this category and for the South Fork of Owl Creek were
categorized by water duty and supplied by the agricultural

engineer and demands were developed on that basis.
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Q (By Mr. Echohawk)
is that correct?

A That's correct,

Q

A

7317
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THE SPECIAL MASTER: Go ahead, Mr. Echohawk.
So you compared the agricultural

demands with the flow information prepared by Mr. Keene,

These would be Keene B.2 sites,

What were the results of your comparisons?

The results were such that we found that August, again,
was a low flow month relative to -- it was a month of
inability to meet the ideal demand as specilfied by the
We had

water duties of the agricultural engineer.

similar findings for hoth the South Fork area as well as

the Mainstem area.

THE SPECIAIL MASTER: How many Augusts of the 34 years?

THE WITNESS: Your Hongr, we took a little bit

different approach on this particular study area. We did

a -= I asked that a percent yield analysis be done, and
that was the format for the stream flow data that was

supplied to me by Mr. Keene. And by format ~-

THE REPORTER: Pardon me?

MR. WHITE: Format,

THE SPECIAL MASTER: GO ahead, You got ==

THE WITNESS: Flow data is what I meant to say.

THE SPECIAL MASTER: Did you also use prediction:

techniques?

billlstein-~direct~echohawk
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— 1| THE WITNESS: I didn't apply any predicpion

g Z techniques.
3 | THE SPECIAL MASTER: Okay. But you just said that
a | you used a different technique or a different application,
5 different methodology here?
6 THE WITNESS: Yeah, I asked Mr. Keene to glve me
7 the information, rather than just the number of years,
8 to give me it in terms of percent yleld which tells you
Q basically how many years out of ten would you expect flow
10 to be there that is eqgqual to or greater than the amount

11 of flow in a stream., In this particular case if we were

12 looking at an 80 percent yield flow in August, wnich his

13 table shows rougnly 888 acre~feet, it follows that eight |
14 |l out of ten yields you would have flow equal to or more ;
16 3 than that., The reason we chose to use percent yleld

16 | analysis was the fact that this is m tlime tested method f
17 of evaluating water supply used by the Soil Conservation ﬁ
18 | Service over time. They use 80 percent chance to size

19 their irrigation projects. With the advance of

20 computerized studies, they are belng able to get into a

2 | l1ittle bit higher chance frequency. But that has been

22 kind of a rule of thumb that was utilized over time,

23 THE SPECIAL MASTER: But 1f in that area you had

24 uged actual gauging of the stream flows over the years

nr billstein-direct-echohawk
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instead of a B.1 concept, would there might have been a
shortage of five out of ten instead of two out of ten,
August?

A I can speak to that., In this particular situation, going
to the actual flow data supplied to us by Mr, Keene
before the percent yvield analysis was undertaken, in
August approximately 12 out 0f 25 years we would have had
some shortage where we would not have been able to meet
the demand. In July we would have had six out of the
25 vears, and similarily in September, approximately 6
out of the 25 years,

THE SPECIAI, MASTER: Okay. Go ahead, Mr. Echohawk.

MR, ECHOHAWK: Your Honor, as I understand, the Owl
Creek area 1s a B.2 site that has gauge flows, is that
right? 1Is that your --

THE SPECIAL MASTER: Well, I used a different
technique on it, and Mr, Keene I think testified that
there was some need to make projections rather than having
gauges.,

MR, CLEAR: I think, Your Honor, they're unlike the
B.1 sites, which I don't think had gauges, B.2, which is

Owl Creek, had gauges which Mr, Keene utilized, but he

did have to make some transfers and projections.

THE SPECIAL MASTER: That's right. That's right,
billstein-direct-echohawk
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Mr. Echohawk.

Q {By Mr. Echohawk) Mr, Billstein, I show you what's been

entered as evidence as United States Exhibit C-301,

which is Mr. Keene's natural flow study report. I direct
your attention to Pﬁge 27, Table 8 -- Page 28 and Page 29,
Would you please review those and tell me whether those
are the -- is that the flow information that you utilized
from Mr. Keene?

A These are the flows -- I mean, these are the sites we
analyzed, and these are the percent yields that were
utilized to evaluate water avallability.

THE SPECIAL MASTER:

All right. I stand corrected

because I note on my copy of it these are B.2 sites.

Q (By Mr, Echohawk) Okay. You took 80 percent probability

of flow, is that correct ==

A That's correct.

Q -= in your analysis, and did you then compare the
agricultural demand to that 80 percent f£low?

A That's correct. The result was we had 100 percent of the -+

looking at the 80 percent chance flows, we could fulflll
that need 100 percent of *he time in May, 100 percent of
the time in June and 100 percent of the time in July.
We dropped from 80 percent chance down to roughly 60

percent cnance, say, in August, and we were able to meet

billstein-direct-echohawk
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- ! the 80 percent chance criteria in September, which meant
—~a 2 that we, again, were looking at a low flow period and
:' 3 had to analyze how shortages typically were handled in
? 4 the Basin in a perlod such as that.
.;7* 2 Q What did you f£ind in your analysis of how they handled
éi' 6 shortages in the Owl Creek area?
, il%' 7 A Well, Owl Creek 1is noted as having to have State
Eﬁ;- 8 administration and reports such as the Owl Creek studles
 3#; y. of 1949, and such show that you have water dutles
. ug;’ 10 typically of three, three and a half acre-feet per acre,
"95? 11 Those water duties are less than the water dutiles
12 estimated by the agricultural consﬁltant, s0 typlcally
13 what it means is that during those low flow months such
14 as Auqust these people have had to conduct good management
15 on thelr lands and undertake practices that would extend
16 their water supplies. They have had to do it over time, '
17 and it was quite logical that this is what is, in fact, i
I8 taking place. So by increasing the efficiencies from
19 approximately 35 percent to 50 percent, overall efficiencieq,
() just during that month we could essentially alleviate
2] that kind of shortage and get it to the point where we
29 could have a supply of approximately 80 percent of the
23 demand, which would basically allow you to get close to a
24 | full yleld. So again, we felt that we had a situation
95 billstein-direct~echohawk
—
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-¢‘mf 1 where we had tolerable shortages,
2 | The other thing that confirms that is that in the
3 Type IV study there's 12,400 acres listed as being
4 | irrigated in Owl Creek above the Le 8Sueur. Puiplng:Plant
;;- 5 area; of that, about 10,000 acres were listed by the
;%* 6 | State at that time as being full service irrigation lands,
= 7 | We are talking about between the South Fork and the ' . "L
8 | Middle -~ and the Mainstem of Owl Creek less than 2,000
9 acres. So bhasically just looking at the figures one
t 10 reallzes that they do undertake some very slgnificant
11 management during low flow periods which they're faced
12 with over a great number of years. It's not unreasonable
X 12 to expect that a continuation of a historic practice such
?;% 14 as this would take place on these lands, and it's
Qf“{:f - reasonable to say that that would manage the shortage.,
ef;F%: 16 MR. WHITE: Your Honor, at this time the State .of i
'_;r#; 17 | Wyoming would mpve to strike testimony of Mr., Stetson .\
::_r%; 18 concerning the duty of water for the historic lands.,
-
JEbB 19 Mr. Stetson testified that certain dutles were required
:,E:-ﬁ 2() for those lands, and yet everytime Mr, Billstein comes up
.,Jbga 21 with a shortage, his opinion, which I verymxh respect,
vﬁ 2 is that by proper management the duty of water for those
.ﬂjbﬂ' 33 lands can be reduced and the shortage managed. It seems
‘#th' X almost patently clear that if the duties of water
V,li. on billstein-direct-echohawk
409 West 14th Sireet Frontler Re'i orting Service 201 Midwest Bullding
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recommended by the == or stated by Mr. Stetson, the

agricultural engineer, can be reduced in order to meet

the shortages, then they may be a little high in the
first place. As a result, because of the conflict of l
the testimony between the two witnesses of the United
States, and the absolute incompatability of that

testimony, we would at this time move to strike the

testimony of Mr, Stetson.
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- l THE SPECIAL MASTER: I will deny the Motion to Strike

2 his testimony. You can comment on the fact. If it's in-
- 3 consistent and ambiguous, there will be some comments on
h 4 1t when we go %' your:side.of the:case,
5 MR, ECHOHAWK: I don't think it's any different than
6 any otheri:place or in this side of the basin where when
7 water gets tight, they tighten their belts,
8 THE SPECIAL MASTER: Well, people should tighten
9 their belts, and thatiincludes only all kinds of people,
10 everybody,

[ MR, ECHOHAWK: The point I would like to make, if
19 nothing else, we have to remember that what's applied

R againgt the Indians must certainly be applied against the

14 non-~-Indians in this case,

15 THE SPECTAL MASTER: That's right,

16 MR, WHITE: We will take the 1868 priority date, Your f
17 Honor, A
IR THE éPECIAL MASTER: ©Let's don't go into that, We

10 are going to have several weeks to argue the case, Let's

20) see 1f we can't get the evidence in right now and submitted.

23 Okay, Mr. Echohawk,

303 0. (By Mr, Echohawk) Mr. Billstein, what is your professional

2y opinion regarding water supply for the Owl Creek area?

24 MR, WHITE: Objection, During what period of time

25 billstein - direct -~ echohawk

ol P ekl T

Frontler Reporting Service

409 West 24th Street
Cheyenne, WY 82001
I (307) 635-8280

. 203 Mldwesat Bullding
;’g Casper, WY 82601
{(307) 237-1493




26-2

7325

9

10

11

17

18

19

- nilier - Pkl L P el i

of studies? Under what assumed priority date?
THE SPECIAL MASTER: Based on his 34 -year --
1} (By Mr. Echohawk) What period of analysis does your Owl
Creek analysis cover?
A The years covered on the South Fork of Owl Creek were from
1940 through '43 and then 1959 through '79,
Q. Based on the period of your study and assuming an 1868
. priority date, is there enough water available, assuming
reasonable management in periods of shortage, to serve
the United States' agricultural claims?
MR, WHITE: Object on two grounds, Your Honor,
The:lands involved are not described in the question,
and what's meant by reasonable management is not des-

cribed in the guestion,

It goes back to my Motion to Strike. The question
ought to say what the duty of water required by the
agricultural engineer was or at some other lesser duty

of water which Mr, Billstein has determined would be
required under proper management,

THE SPECIAL MASTER: The motion is overruled., The
lands are those that he described fairly accurately
gouth of the South Fork of Owl Creek, and he can explain what
that: means when he gets into his answer on the specific

management practices,

billstein ~ direct ~ echohawk
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Q (By Mr, Echohawk) Mr, Billstein, for the months of May,

June and July and September, assuming using the water duty
supplied to you by Mr. Stetson and Dr, Mesghinna, and assum-

ing an 1968 priority date, is there enough water available
to irrigate those lands during those months?

MR, WHITE: Objection, The question has already been

asked and answered, He's testified that there are shortages|

MR, ECHOHAWK: Regarding specific months, other than

the month of Auqgust, Your Honor,

MR, WHITE: I withdraw the objection and apologize,

A Under those conditions, we met the 80 percent yield cri-

teria,

Q (By Mr., Echohawk) And in the month of August where you

identified that there were some shortages that occurred,
based on your research of how people in the Owl Creek area
handled water shortages during: that:-nionth,:..is: there-enough

waterihavailable to meet the agricultural needs of those

lands?

MR, WHITE: Objection. Foundation. There is no tes-

timony as tohis research and how the people in that area

handled water shortages,

THE SPECIAL MASTER: I will overrule the objection,

You may answer, 1if you can.

A It's my opinion that those are manageable shortages, and

billstein - direct - echohawk
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we have adequate water availability to serve the lands
noted on the South Fork of Owl Creek,

I think we have to realize that what Mr, Stetson was
doing was talking about water duty schedules resulting in
average vields, The economists in the case, WMr, Dornbusch,
used average yields, which implies there is going to be low
flow yéatsd, which could impact yields,

I think we are confusing the fact that we have to have
100 percent water supply to come up with average yields,

I think what we are doing is comparing apples and oranges,

When the water: isjin the stream, it's my feeling that
the water duty that Mr, Stetson has defined should be
gserved to those lands.

When they are not, then they can be managed down to
an acceptable level of shortage, but with the basic assump-
tion of average yvields in this case, we certainly don't
have to undergo the proof that we would never have a
ghortage,

Otherwise, we would have went with far better than
average yields,

THE SPECIAL MASTER: Isn't this land pretty much in

the high climatology anyway and mostly given to alfalfa

and hays?

THE WITNESS: That's right, Your Honor,.

billstein ~ direct - echohawk
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] THE SPECIAL MASTER: And if you haven't got the water
2 in August, then you do with a little less hay crop than

3 you would normally ~-

q THE WITNESS: That's basically --

5 THE SPECIAT, MASTER: How many acres are we talking

6 about?

7 THE WITNESS: 1306 acres,

5 THE SPECIAL MASTER: 1306 acres of land, I wish that
G were our biggest problem,

10 Go ahead, Mr, Echchawk,

1 Do you want to hold those out?

12 MR, WHITE: Off the record,

13 (Off~the-record discussion,

1 THE SPECIAL MASTER: 1Is everyone as tired as I am?

15 MR. ECHOHAWK: I'm pretty tired,
16 MR, WHITE: Could I ask how long we are before the f
17 end of direct? :
18 THE SPECIAL MASTER: Are you just about there?
19 MR, ECHOHAWK: No,,
2() THE SPECIAL MASTER: Then let's go another half hour,
S 31 Let's go another half hour, We are going to have a short
3 2o morning,
s 9 MR, ECHOHAWK: Your Honor, if we could break now,
éﬁ, .8 maybe I could get it in a little more compact =-
43 25 billstein ~ direct - echohawk
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e o 1 THE SPECIAL MASTER: I don't see what much more you
o : have on direct. You have just about stated -~
~ 3 MR, ECHOHAWK: We have got to cover the minor tri-
4 butaries, the fish flows and the minerals,

What I'm saying is, if I have a little more time to

6 organize my notes, perhaps it could be presented more
7 precisely,
8 THE SPECIAL MASTER: Let me ask a guestion on two on
e 9 this,
T;; 1) If the Vogel testimony on the fish need for maximum
o
v ;;, 11 habitat is jeopardized by the requirements to meet your
v mt: 12 figures in May, June, July, which gives?
“, 13 MR, ECHOHAWK: The fish,

1 THE SPECIAL MASTER: All right, That I was asking

15 the witness, not counsel, ;
16 MR. ECHOHAWK: That's a decision for the -~
\
17 THE SPECIAL MASTER: That's the official position of
18] the United States, is it?
19 MR, ECHOHAWK: That question is more properly directed
20) to the attorneys for the United Stateg, Your Honor.
21 MR, CLEAR: And, note, Mr, Membrino is not here,
99 That's why he said fish,
R MR, WHITE: I think the.witness can answer, It's his
2. study,
25 billstein -~ direct - echohawk
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THE SPECIAL MASTER: If you don't mind, I would like
to ask the witness this question,

MR, ECHOHAWK: I hate to object to your guestion, but
it's generally a question, a legal decision one, to be
considered by the Tribes and by the attorneys for the
Tribes, both the United States and the tribal attorneys,

as to what claim will be asserted, should there be a con-

flict.
THE SPECIAL MASTER: I appreciate that,

MR, WHITE: We have no objection to the question,
Your Honor,

THE SPECIAL MASTER: I just thought that might have
gsome place in the matters tomorrow morning, You will pro-
bably touch on those.

MR, ECHOHAWK: I think the:evidence will show, when we
get to the morning, on the fishery, that there are various
situations that arise where there will be a conflict
between some agricultural claims and some fish claims, and
that will certainly come out when we cover that portion

»

with Mr. Billstein, But my position is, Your Honor, that

that's not a decision for Mr, Billstein to make,

THE SPECIAL MASTER: Let me ask a few questions of

this witness then on the systems operation,

If this is, in your professional opinion, an economically

billstein - direct ~ echohawk

- i P e i

Frontier Reporting Service

409 Weast 24th Streaeat 201 Midwest Bullding
Cheyenne, WY 81001 .{g’ Casper, WY 82601
(307) 635-8280 {307) 23%7-149)3 |




M [
[ N L]
o X
. L,
] :"‘ i Lo
L]

kb ZEV ELW

7331

I kY - L] 3
w . : L] »¥ -
“;uf y r = f ".'- -
T < e . L :
L . L3 - »
PR o .

F H:‘ =

».
w',
e

9

10

11

12

13

17

I8

1y

e S —— i T
S — — TS SR T —— .

feasible, engineeringly -- Why are you making such signs?

THE WITNESS: Well, Your Honor, you are asking me
about the conclusions about the economic feasibility --

MR, WHITE: I would like to cross-examine him on it,
Your Honor, so why don't you go ahead and ask him?

THE SPECIAL MASTER: I will let Mr, White do Mr,
White's work then.,

But I justihave questions that arise naturally.

MR, WHITE: I have no objection to your asking the
questlon,

THE SPECIAL MASTER: I know you don't,

MR, DONNELL: Nor do I,

MR, WHITE: If vou ask him, I can cross-examine on
it; but if you don't, I can't, So why don't you go ahead?

THE SPECIAL MASTER: I will wait, They will come out
later in the case and, Lord knows, everybody else is tired.

Off the record,

(Of f-the-record discussion.

(Proceedings recessed to reconvene
(at 9:00 a.m,, Friday, June 19,
(1981,
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A complete transcript of our stenographic notes as reduced to
12 typewritten form under our direction.
1.3 We further certify that we are not agents, attorneys
11 or counsel for any of the parties hereto, nor are we interested
15 in the outcome thereof,
16 Dated this 18th day of June, 1981.
17
18
MA LSON NNDBERG
19 Registered Professional Registered Professional
Reporter Renorter ’
20}
21
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