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IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT

WASHAKIE COUNTY, STATE OF WYOMING

IN RE:

THE GENERAL ADJUDICATION OF
ALL RIGHTS TO USE WATER IN
THE BIG HORN RIVER SYSTEM
AND ALL OTHER SQOURCES,
STATE OF WYOMING.

Civil No. 4993

FILED _ ... .

]/' /424.&4 .7/ A/ch?f was. CLERK

e e 4 et et o o DERUTY

VOLUME 88

BE IT REMEMBERED that on this 16th day of July, 1981,
at Room 302, State Capitol Building, Cheyenne, Laramie County,
Wyoming, the above-entitled matter resumed for hearing before
the Honorable Teno Roncalio, Special Master Presiding, where-~

upon the following proceedings were had, to wit:
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1 APPEARANCES
1 |
2
3 FOR THE STATE HALL & EVANS E
OF WYOMING: 2900 Energy Center Building i
q 717 17th Street !
Denver, CO 80202
o BY: MR. SCOTT KROB :
¢
6 FOR THE UNITED STATES MR, THOMAS ECHOHAWK

OF AMERICA: Attorney at Law

7 Land and Natural Resources Division
Department of Justice
& 8 1961 Stout Street
- Denver, CO 80294
2! 9
: and
> 10

MR. JOSEPH MEMBRINO
Attorney at Law

B 11
| Land and Natural Resources Division

(2 Department of Justice
P.O, Box 7415
(1 Benjamin Franklin Station

Washington, DC 20044

14 .
15 FOR THE SHOSHONL TRIBE: SONOSKY, CHAMBERS & SACHSE
2030 M, Street, N.W,
16 Washington, DC 20006
BY: MR. HARRY SACHSE and
18 FF'OR THE ARAPAHOE TRIBL: WILKINSON, CRAGUN & BARKER

1735 New York Ave., N.W. é

19 Washington, DC 20006 !
BY: MR. R. ANTHONY ROGERS |

20 |
}

i

)

:
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21 CLERK TO THE MR, LEO SALAZAR
SPECIAL MASTER: Attorney at Law

29 701 Rocky Mountain Plaza
Cheyenne, WY 82001 %
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THE SPECIAL MASTER: We will come to order, please.
Mr. Echohawk.

MR. ECHOHAWK: Your Honor, I believe there are several |
preliminary matters to bring up this morning, and as 1l
mentioned to you before, we had stated the United States
has only one additional witness to call and that is a
woman by the name of May Echman, Bureau of Indian
Affairs, Titles and Records. And she has a small conflict
in scheduling. She won't be available until 1:30 this
morning, so with the Court's permission, I think we can,
we should just take up the preliminary matters and
resume this afternoon.

THE SPECIAL MASTER: At 1:30. All right.

MR. ECHOHAWK: It's my understanding the two
preliminary matters to be discussed this morning is the
Motion to Strike the United States' Brief, supplemental
brief regarding the Motion to take Judicial Notice, and
also the United States has filed a set of interrogatories
with a Motion for BExpedited Discovery and the United

States hopes to take that matter up also this morning.

THE SPECIAL MASTER: Okay. I have them before me.
There are one or two matters, one in particular I want
to go off the record with right now for a minute,

(Of f-the-record discussion.

THE SPECIAL MASTER: All right, back on the record.
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6"’1" 1 The two motions you mentioned are before me. Which do
o-"‘c; 2 you wish to take first? The State of Wyoming has filed --
G"'?' 3 Why don't we take the State's Motion to Strike the United
L | 4 | States! motion in support of the amended motion to take
g >
s 35 judicial notice.
@.-J-%' 6 Has this worked itself out in the interim, Scotty?
@-“"9 7 MR, KROB: No, I regret to inform the Court that it
3 8 hasn't.
5%15 9 THE SPECIAL MASTER: Very well. Do you want to take
BT 10 and present some degree of argument on it and then hear
|
‘3‘?"5 11 the rebuttal?
3 : 12 MR. KROB: Yes, Your Honor.
W
W 13 MR. LECHOHAWK: Yes, Your Honor. Mr. Membrino will
= 14 argue it. o
l
P 15 THE SPECIAL MASTER: Mr, Membrino will, very well,
IW g
16 MR. KROB: The controversy before the Court this -
E ~) _
PO 17 morning is a curious controversy, not curious in the \
B 18 fact that it is legally intricate, but curious in its
o a 19 longevity and the number of times its come before the
s 20 Court. Both sides seem to agree on what the issue is as
55-"‘5‘ 21 far as the adjudicated lands go., As set forth in the
- '
: 22 United States' brief on the opening paragraph, the issue
P
M 23 is really does the Board of Control in certificating a
P 24 water right under State law make any determination as to
o
. 25 the irrigability, as to the lands covered thereby.
. Frontler Reporting Service
~ 409 West 24th Street 8 201 Midwest Building
v Choyenne, WY 81001 ; Casper, WY 81601 ‘
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I say it's curious because it would seem to imply
a relatively simple solution. It's not a policy gquestion
of what should be done, it's merely a question of what
does the law require you to do in adjudicating water
rights. It would appear to merely require --

MR. MEMBRINO: Your Honor, I know this 1s irregqular
to interrupt at this stage, but what is before the Court
is a Motion to Strike, not the substantive issue that
surrounds the argument, and I think it's appropriate to

limit the argument to what is ==

THE SPECIAL MASTER: How can I listen to a Motion
to Strike if I can't determine what it is that's supposed
to be impertinent, immaterial and scandalous, 1f it is
in the brief and is being moved to strike?

MR. MEMBRINO: We would welcome his describing what
it is, but that is exactly the point, we do not bhelieve
that the irrigability or non-irrigability of lands 1is
impertinent or scandalous, We're trying to focus in on
what, in'the brief, surrounding the substantive act is

alledged to be impertinent and scandalous.

THE SPECIAL MASTER: I presume that we'll get to that,

MR. KROB: Yes, Your llonor, and you're right, we

really can't talk about one without talking about the

other. And. the reason that it's immaterial and

scandalous 1is because of the misplaced reliance on the

Frontler Reporting Service
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substantive aspects of the law by the United States.
As I was saying, apparently a simple solution to
this whole question is you look at the Wyoming law, and

see what it says. Does it say anything about irrigability,

anything about the nature of the land.
Well, the United States looked at the law and it

adamantly said, yes, it does say something about irrigability
and it inquired into the nature of the land. Wyoming
looked at the same law and adamantly said, no, it doesn’'t.
That's why it's somewhat of a curious controversy that it
lasted this long. Perhaps today we can elucidate the

source of that curiousity.

The problem seems to be that there are really two

Wyoming Statutes dealing with the adjudication of water
rights. 'There is a statute that consists of the series,
series of statutes at 41-4-300 and the other series, the

41-4-500 geries.

THE SPECIAL MASTER: Will you cite those again for

me, please?
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MR, KROB: Yes, it's 41-4-300,

THE SPECIAL MASTER:

All right. And 41-4-500,

those are the chapter headings.

MR, KROB: Right.

THE SPECIAL MASTER: Are you going to get to the
specific section?

MR. KROB: This seems to be the source of the problem.

The United Statesg, in its memorandum in support of its
Motion to take judicial notice, has relied only upon the
three hundred series of statutes, but as we will show,
the three hundred series of statutes is irrelevant to
all but five of the two hundred rights that the United
States seeks to have the Master judicial;y notice. So
after the 195, there's where we get to immateriality,
because their brief is completely immaterial.

THE SPECIAL MASTER: What basis are they completely
immaterial to this statute?

MR. KROB: The basis is that they have set forth
two hundred rights which they wish to have judicially
noticed as to being prima faclie evidence of irrigability,
but the statute they cite says when you adjudicate that
right under this statute, you necessarily consider irri-
gability applies to only five of those rights, that is
the three hundred series applies to only five of the

rights they are asking you to judicially notice. The

e
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other 195 are all adjudicated under the five hundred
series, which the brief doesn't even address, so as toO
those 195, the brief is completely immaterial.

THE SPECIAL MASTER: Now, can you get to the
substance of those distinctions you made, rather than
their numbers? Substantively, what is the difference

between those five rights which you feel have a place

-

under 4-300 and the 195 that have a place undexr 4-5007 )
MR. KROB: Okay, the difference 1is the difference
in the statutes. Under one statute, under the statute
cited by the United States, the three hundred series,
there is admittedly a portion in there that you could

make a good faith claim that the Board of Control --

THE SPECIAL MASTER: Do you have that statute 'i
readily available? | {
MR, KROB: I do, Your Honor. That the Board of \

Control looks at the irrigability. I believe it's also
referred to in the brief as 305{(a) (x). Mr. Membrino
can correct me if I'm wrong,

THE SPECIAL MASTER: Just read 1t to me.

MR. KROB: Okay. 4l1-4-305(a) (x) provides -- Well,
what (a) provides is that "Said division superintendent

shall, in addition, enclose with said notice a blank form on

which said claimant shall present in writing all

the particulars showing the amounts and dates of

409 West 24th Sireet
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appropriations, to the use of water of said stream to

which he lays claim; and the said statement shall --
the said statement to include the following."

Subpart (x), "The character of sale and the kind of
crops cultivated and such other facts as will show
compliance with the law in acquiring the appropriation
and in the rank of priority claimed.™

THE SPECIAL MASTER: What does that have to do
with irrigability?

MR. KROB: They talk about the character of soil,
which seems to be one of the fundamental considerations
in determining arability, which, in turn, is one of
the first steps to determine irrigability. So there is
a colorful claim under 305 for what they say is true,
but remember 305(a) (x) applies to only five of the
rights they have claimed.

We are going to put on Mr. Christopulos in a moment
to show you why that is. 1In fact, even with regard to
those five, as Mr. Christopulos will testify, what the
Board of Control is looking at in (a) (x) is not to
determine whether or not the lands are irrigable, but
Jjust as a source of general information, because the
three hundred series or the general adjudication series,
and they were enacted in 1890 with a purpose of getting

a handle on all the territorial rights that were claimed

Frontier Reportin
409 West 24th Straet P' B Service 201 Midwest Bullding

Cheyenne, WY 82001 ¥ Casper, WY 81601
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before statehood, so the State Engineer then went

39

2 around the State and got all those territorial rights
3 settled. Any rights claimed subsequent to that were
4 to be claimed under the permit statute, which is the

five hundred series, 41-4-500 series, and as we shall

11331109

6 x see, the grounds is the United States makes no reference
vi to any idea of irrigability in the five hundred series,
8 but there is none in it.
< 9 THE SPECIAL MASTER: In the 195 rights that were
M ‘ -
ey 10 granted by the State Engineer under the permit, these 1
F 11 permitting processes, how many of those flowered to
i (2 full certificated rights?
!w
) 13 MR, KROB: Well, all of them that the United States
P 14 has claimed theoretically they say have been certificated.
' B 15 If they are not certificated, they are simply not in the -‘
(i D . Cae s : |
16 amended Motion to take judicial notice. S0 we can assume ,
| “ £ th h b djudi d We h ‘
| =) 17 that all of those have been adjudicated. e have no E
: \
o 18 problem with that. What we have a problem with 1s that
Pt 19 since they were done under the five hundred statute, you
20 have to look at that statute to see if in adjudicating

i

them, they had to consider the irrigability of the lands

et al, and what we find is that no, they didn't, they

Y

A

had to do it when they were looking under the three

hundred series,

In support of their assertion, they do cite one case,

F T WEGSNINSNeee— WERR R WY YW
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e ) 1 which is the Nichols case. I don't have the cite in
3o
ﬂfhﬂa 2 . front of me, but it's in ' the memorandum. The problem
o 3 Nichols case is, first of all, the issue that was before
e 4 the court is whether the one cfs in seventy acres was
:w 5 the appropriate standard and could be proposed as a
qf’ia .
S 6 limitation. The issue there wasn't anything about
St 7 irrigability, and as you will see, the only irrigability
< 8 they are talking about there, and seeing what kind of
| o0 9 problems there are --
Dot 10 THE SPECIAL MASTER: A battle on water duty instead
S 1] of irrigability.
-
12 MR. KROB: Precisely. 50 what the United States
| .
: 13 has done is they have made a Motion for judicial notice
& 14 of these adjudicated rights, and have relied for support -l
& 15 on a statute which applies to only five of the two hundred “
am |
6 rights. Now, as an additional scandalous nature of the 5
AV 17 | brief, in reliance on the wrong statute, they have _S
> 18 asserted that the Board of Control and the State Engineer
™7
19 have operated outside of the bounds of the law. The
Ra
"y 2) reason they asserted that is they didn't look at the
Pt 21 right law, which 1s the five hundred series, which is
. 29 what the Board of Control has been operating, and rightfully
M
> = 04 | The final element of pertinence and scandalousness
P~ s is the United States has claimed these adjudicated rights
A Frontler R ting Servi
I ntier Reportin ervice
@S 409 West 24th Streat 8 201 Midwest Bullding
. Cheyenne, WY 82001 ’ Casper, WY 82601 '
e (307) 633-8380 (307) 337-1493 | A
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h‘&l 1 are prima facie evidence of irrigability, despite testi-
::: 2 mony by their own experts that their studies show many
qﬂ& 3 of the lands under these adjudicated rights. are, in
’d‘ﬁ 4 fact, nonarable,
::: S That is what we plan to present to you this morning,
ﬁ“@ 6 | is really three things: first of alil, fhey relied on
| g-e-"—' 7 . the wrong statute; second of all, they - the assertions
g"g 8 reqgarding the Board of Control are scandalous becaﬁse
:j 9 they relied on the wrong statute, and third, even though
Q‘_In 10 | they did all those things, they still ask you to judicially
1332"3 11 notice these lands on prima facie evidence ¢of irrigability,
S 12 | in fact, when they have evidence or test;mony from their
‘r_: 13 | own experts they were nonarable, To do that, we would,
,,.9 14 first, like to call Mr. George Christopuias.
-7 15 MR. MEMBRINO: Your lonor, we will object to the
::: 16 calling of any witnesses in that regard. The offer of
- 17 Mr, Christopulos is to interpret the meaning of the
'-jrg 18 | gtatutes at issue here, and it's not at all the position
"ﬂa 19 of the witness to construe the statutes, it's an issue
>
- 2() of law, not fact.
P 21 THE SPECIAL MASTER: The witness, to have him
> 343 interpret the statutes for us, it would !Je improper to
"Td 29 have him for that and that only, but he has a right,
")';E’? 24 I think, to proceed and give such evidence as the State ==
‘..f-‘—-ﬂ o, Wyoming wishes to elicit regarding his procedures and
;—f—-ﬂ-————— — Frontier Reporting Service
* :::y:::: 1::' ':‘:::: s 203 Midwest Bullding
.ls-:-Li | {307) :':u-s:so @ c.:::;; :::_,:::M
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‘fﬁr 1 functions under the two statutes, and I think we can

?:: 2 proceed with that much without error,

("G 3 MR, MEMBRINO: I would like to add, before we proceed,

« € 4 that Mr. Christopulos has already heen asked to testify

:‘:: 5 and has testified about this. We are not at all concerned

E“E' 6 with additional testimony by Mr, Christopulos. The State

= 7 had the opportunity to present its view of this -~ through

i 8 its witness and in its brief, and I thir}k it has failed

;:i 9 to be specific in putting on Mr. Christopulos' testimony,

b5 10 and it has failed to consider all the quéstions we con-

g 1] sidered in our brief,

i 12 THE SPECIAL MASTER: It may have at the time, but

ﬁ 13 I'm going to, in the interest of the widg latitudes that's

O 14 been my policy, I'm going to overrule the Motion and

v O 15 proceed to let him be heard, provid_ing he's not going to

ﬁ 16 give us a lecture on how we should be reading the statute,

- 17 and tell us how he operates under the statute,

B (8 MR, KROB: Your Honor, in fact, we will ask him

i 1G how he operates under the statute, because that's where

ﬁ ) a lot of the scandalous nature of the brief comes in.

Bt 21 THE SPECIAL MASTER: I think when it comes to

N 2é deciding this subject matter, I'm qoing to have to be

:’: 21 governed by these statutes and resign and resolve the

s 24 conflict, if there is one, of these two statutes under

(s 0= which the State Engineer works. I'm also going to give

o :::,::: :t i::? i:'::: Frontier Rptlng Service 201 Midwest Bullding

f‘_lr'v (307} ;3’-3150 * Casper, WY 82601
| | (307) 237-1493
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= 1 the same legal significance to the presumption that a
crqg 2 State Permit had been issued on some land, as is now in
g"‘ﬁ 3 i the law that we grant to the State of Wyoming waterholders |
& 4 as to the presumption for truth of the certificates that I
5 are on file, the presumption that we all agreed to at i
G-—@f i
0 6 Worland in litigation. This is still a question I got :
G2 7 to determine upon the law and upon the facts as you
o 8 present them regarding some of these -- Fegarding some 5
g g | of the acreage in that area, and if you find some of it
@_.i.‘! 10 i has in fact been testified to as being nonarable, then
13.,-‘5 11 vou should identify that by site and by acreage, because
d | 12 that in itself would be sufficient to take it out of the
- 13 listing as land which has a right to a reserved water
a3
P 14 | consideration. -
3
P (s MR. ECHOHAWK: Your Honor, in regard to that, to A
o | ’
16 the last attempt of Mr. Krob to put on witnesses today 2
- | regarding the arability or nonarability that's -~ | \’
! 7 Wl
S 18 THE SPECIAL MASTER: I don't think he has any inten- 1
@..,,9 £3 h hei . .
19 ion to do that. Their only witness today is Mr.
2() Christopulos, isn't 1t?
(R
A 01 MR. KROB! No, Your Honor, we have two witnesses.
(A 21 First, we would call Mr. Christopulos to talk about how
{ ) .
7 the laws have been operated under, Secondly, we will
- , call Mr. Sommers to testify as to the study undertaken
g 24
e 95 by the United States' witnesses showing that many of the
T o ier Reporting Servies
rontiery xneporiin ervigce
il -t 409 Waest 24th Sireot J. _ B 201 Midwest Bullding
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lands are nonarable; the purpose being that if, in fact,
their motion is not carried, that is the adjudicated do
not need to be prima facie evidence of irrigability, then

the burden is back on the United States to show thelr

arability.

MR, ECHOHAWK:

Your Honor, it's totally ludicrous to

have a witness for the State testify about what the United

States has done. That is totally improper, especially --

THE SPECIAL MASTER: Make your objections at the
right time, It seems to me one of vou is going to try

to assert all of this land should be accepted as having

a reserved water right, and the other side is going to

argue none of the lands should have a reserved water

right. I don't think that is the fact. I think some of
these may have, in fact, a reserved water right, and
others that have not been irrigated for 20 or 30 years
ought not to have a right to water or they would have
been irrigated all that time, even though they had a
permit, because under equity, I know the state law
doesn't apply to the Reservation and has no jurisdiction.
But if it did, there would have been long ago action for
abandonment under nonuse,

MR. KROB:

Your Honor, 1f I can address one point

you mentioned, The State of Wyoming does not say that

none of these lands deserve a reserved right, that's not
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Choyenne, WY 82001

(307) 635-8280

Front

ier Reporting Service
, 201 Midwest Bullding

Cazper, WY 82601
{(307) 237.1493

L

I R ey e

W el

- .—-:-"‘"-F_-‘H':" .




7764

our position. All we are saying is that it may very
well be true that they do deserve a reserved right.

All we are saying is that they should be put to:the

same test all these other lands have been put to, and
they shouldn't be allowed to leapfrog from being adjudi-
cated to having a reserved right because the fact that
they are adjudicated simply isn't a probative inquiry

of whether or not they are irrigable for the purposes

of this case.

THE SPECIAL MASTER: To the extent ~-- I will agree
with you to the extent you say with one breath what you
just said, but then you assert also in the same breath,
you say that because we have a certificated right that's
been entered here,that is prima facie evidence that is a
valid right and should be confirmed.

MR. KROB: Exactly.

THE SPECIAL MASTER: The State of Wyoming's issuance
of a right to non-Indian has been adjudicated and, there-
fore, should be under a presumption of law confirmed, then
that same basis ought not be denied from Indian land that
has had an adjudicated water right at a particular time.

MR. KROB: We agree, Your Honor, and we welcome the
Master confirming the state-awarded rights to the Indians
as long as they are state-awarded rights, not federal

fights, because that's a whole different ballgame,
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THE SPECIAL MASTER: We are talking about two differ-
, 2 ent things, but right now I will overrule your motion,
{ 3 Mr. Membrino, and you proceed with Mr. Christopulos on
4 | the stand and make your objections along the way with
5 his evidence. But I would like to hear what the State
6 proposes to have him testify to that isn't already in
7 the record.
8
9
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THE SPECIAL MASTER: Mr. Christopulos, welcome again.
You've been sworn much earlier in the case, have you not?

MR. CHRISTOPULOS: Yes, I have.

THE SPECIAL MASTER: You want to take the stand,

pPlease.

DIRECT EXAMINATION

BY MR. KROB:

Q Would you please state your name.

A I'm George L. Christopulos.

0 Are you the same George Christopulos who has previously
testified in this adjudication?

A Yes, I am.

Q Are you still the State Engineer for the State of Wyoming?

A Yes, I am,

Q And are you still President of the Board of Control?

A Yes,

Q Are you familiar generally with the statutes under which
water rights are adjudicated in Wyoming?

A Yes, 1 am,

Q Specifically are you familiar with the set of statutes
beginning at 400 or 41-4-300 and continuing through
the 300'g7?

A Yes, I am,

Q Likewise, are you familiar with the statutes beginning

christopulos-direct-krob
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-
E? ] | with 41~4-53V0 and continuing through the 500's?
| 2 A Yes.
f 3 | Q Would you briefly describe how the Board of Control has
- 4 | operated under those two statutes.
:: S | A Well, the 41-300 series is a set of statutes that was
~ :
. 6 i enacted in 1890 with the advent of statehood, and set out
= 7 a procedure to adjudicate the claims to water that were
e 8 initiated under territorial law and was intended to cover
iﬁ' 9 the water rights that were claimed prior to statehood.
.8 10 MR. MEMBRINO: Your Honor, I'll object and move to
T 11 strike the answer that's been given so far. We are
- 12 inquiring into Mr. Christopulos' personal knowledge of the
. 2
M- 17 statutes and their operation, not his, not his
™) 14 interpretation of what was infended by the legislature,
(5 | enacted by them. The question, I bhelieve, went to how
16 the Board of Control operated under them, and I think the
17 question should be limited to Mr., Christopulos' tenure
18 on other Board of Control,.
19 THE SPECIAL MASTER: There's been no harm done; let's
20) proceed with the next question.
21 MR, KROB: Your Honor, it also =-
29 THE SPECIAL MASTER: There is no need to arque with
23 the Witness, there is no need to argue with Counsel,
24 you've heen sustained, proceed with your question, That
25 christopulos-~direct-krob
— !
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will be fine.
(By Mr. Krob) Okay. Would you continue with your
answer,
Well, as I indicated, the 41-3090 series was the basis
for adjudication of claims under territorial claims to
water not covered by permit. The Board of Control in
adjudicating these claims followed the process set out
in the law whereby all the claims were invited in to
submit their claims and the streams were adjudicated
stream by stream. At the same time the law provided for
surveys in identification of the irrigated lands that were
irrigated under those claims.

MR. MEMBRINO: Your Honor, may we just require a
continuing objection to this line of questioning?

THE SPECIAL MASTER: Yes, continuing objection is
granted.

The State was then adjudicated on that basis and all

those claims were adjudicated as territorial water rights,
and adjudication occurred during the period of about 1890
up until about 1912, under that type of adjudication.
Simultaneously the legislation, legislature enacted the
41-500 series, which is a permitting process and set out
that water rights acquired after statehood had to be

acquired under application to the State Engineer and the

-—_—
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i 1 granting of a permit by the State Engineer. It set out
Ih 2 a procedure whereby certain steps were taken and a final
;. 3 step was the adjudication of water rights under permit
:: 4 which was covered under 41-4-511, This procedure said
; 5 that after you've completed all the steps that are
;.; 6 necessary, then you submit a proof of appropriation to
EE 7 the Board of Control for adjudication of that water right
= 8 under permit.
= 9 Q (By Mr. Krob) When you refer to the permit statutes is
‘ - 10 that the series 500, the 41-4-500 series of statutes?
— 11 A Yes.
:i 12 Q Likewise, when you refer to general adjudication, is that
g 13 the 300 series? i,
14 A Yes, it is. B
15 0 Does the Board of Control presently utilize both of those ?
- 16 series? \
i 17 A No, then do not, As I indicated, the process that was
18 . followed was the adjudication of all claims and they
19 were pretty well settled by 1912. And the orders of the
20 Board were entered, adjudicating each of these streams
21 and that work was finished. Concurrently with the
90 adjudication of the water rights under claim, the Board
013 was also adjudicating water rights under permit, There
24 was a different process; that was following generally
o christopulos=direct-krob
- e e ————
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the same process, that was a proof process, but the

adjudication was Pased not on a claim to water, but rather
in the one instance, in the pre-statehood it was based
on the claim, on post-statehood water rights was based
on permits.
Q Handing you what has been marked WRIR GS-4, can you look
at that please. Can you identify that, please?
THE SPECIAL MASTER: He doesn't have to identify it,

we're familiar with it. If anyone isn’'t familiar with

this now they better drop out of the lawsuit, I think.

Go ahead.

MR. KROB: For the record could we have it reflect
that GS-4 is the amended motion to take judicial notice
submitted by the United States.

Q (By Mr. Krob) Directing your attention to Page 3 through 6,
would you examine that list of water rights the United
States offers as adjudicated.

A It's a listing of water rights from various sources in
various -~ for a various number of acres under various
permit numbers,

9, Now =—-

=

And includes =~

Q Go ahead, I'm sorry.
A

It includes some rights that are shown as territorial

christopulos~direct-krob
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water rights.

MR. ECHOHAWK: Your Honor, may I interpose an
objection and point out that the United States has in
fact supplemented the amended motion with what we had
marked as United States Exhibit 303-ADJ and 304-ADJ,
which is a listing of adjudicated water rights that we are

asserting and --

THE SPECIAL MASTER: How are they different than
those in the document before us, Mr. Echohawk?

MR. ECHOHAWK: They are identified in different
format and some of the numbers have been changed.

THE SPECIAIL MASTER: But aren't they substantively --

MR. ECHOHAWK: It would be mOre appropriate to
correctly reflect --

THE SPECIAL MASTER: What is the difference
substantively between this list and your 1list?

MR. ECHOHAWK: Some of the numbers in the amended
motion have in fact changed.

MR, KROB: Your Honor --

THE SPECIAL MASTER: Just a second, please,

MR, ECHOHAWK: Certain numbers listed in the
amended motion --

THE SPECIAL MASTER: Numbers of permits?

MR. ECHOHAWK: I think permit numbers, Your Honor, --

THE SPECIAL MASTER: Yes,

— o w
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MR. ECHOHAWK: -- were changed and supplemented.

THE SPECIAL MASTER: Did you move to withdraw the
amended motion that was to take judicial notice? It is
another second amendment,

MR, ECHOHAWK: With Exhibit 304 we supplemented it
with the final list broken down by proof number and permit
number so just for point of clarification, I think it's
more appropriate to refer to Exhibit 3Y4-ADJ.

MR. KROB: Your Honor, I think the representations
made by Counsel a£ the time they offered J04-ADJ was
that the only change is that they had added the proof
number and photo number, for the benefit of discussion,
and in fact, that was the only substantive change.

THE SPECIAL MASTER: Is that what that difference was,

was adding some different identifying numbers?

MR. ECHOHAWK: Yes, Your Honor,

THE SPECIAL MASTER: Acreage is the same, isn't it,
and the location?

MR. ECHOHAWK: I think it is, Your Honor. The only
point I'm trying to make is it's more appropriate to
refer to the document that we are in fact relying on,

that is broken down more clearly.

THE SPECIAL MASTER: Well, 1f the permit numbers are

the same and the acreage is the same, why should we cloud

our discussion and our problem with bringing up another

Frontier Reporting Service
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document that has proof numbers in it, something that has
no substantive contribution?

MR. ECHOHAWK: Take for instance a certain permit
number, as an example, I'm not sure if this 1s quite true,
Permit No. 8Y65, may in fact contain more acreage than
the 97 acres of which we are asserting and that's why we
broke it down into proof number because the proof number

we are asserting does contain 57 acres.

THE SPECIAL MASTER: What does your permit number in
the amended motion contain in acreage?

MR. ECHOHAWK: We are asserting the 57 acres of
trust land, but in certain situations there may be more,
in fact more acreage covered under the permit that is in
fact non~trust. And that's why we broke it down into the
exact proof numbers containing the 97 acres.

THE SPECIAL MASTER: If you'll let the record show
that you got that distinction between the two, why I think
that would be adequate.

MR, KROB: 1If it will make the Court's job any
ecasier, I have copies of the ADJ, 304-ADJ and if it's
going to make it easier for the Court, I'll go from it,

THE SPECIAL MASTER: Do you have a copy you can hand
the Witness?

MR, KROB: Yes, I have copies for everyone. It would

seem appropriate, however, that the other motion should be

Frontier Reporting Service
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] stricken if they're not going to rely on it anymore.
-2 j
2 | THE SPECIAL MASTER: That's the problem before us, ;
3 Mr. Echohawk. The problem before me now is whether oOr not | :
g
4 I take judicial notice of and consider your brief in i
5 support of the amended motion to take judicial notice.
.. 6 Now, if there's something curative, some fault to the
7 amended motion to take judicial notice, then we ought to
8 strike it and get it out of our way, proceed to use the
9 documents 304-ADJ.
10 MR. ECHOHAWK: My intention, when I put in 304 was
1] in fact to supplement and further clarify the point.
2 THE SPECIAL MASTER: Let's proceed then and use
g 13 304~-ADJ in place of the amended motion to take judicial --
~ 14 the amended motion to take judicial notice.
' } 15 Q (By Mr, Krob) Handing you what is marked WRIR S$5-3,
16 would you look at that document, ,
AJ
17 !
18 |
19 |
- Nk Rk ok kK |
i 20 ";
|
21 |
|
22 t
) {
23 |
>y 24
25 ,
g l christopulos~direct-krob
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0. (By Mr. Krob) Again, looking at the water rights listed
in WRIR SS-3, also known as 304 ABJ S5-3, can you tell
from looking at that, that listing, which &f the rights

were adjudicated under the 300 as compared tothe 500

serl.es.
A. Yes. Those rights that are listed here that have permit
numbers would have been irrigated under the 500 -- or

adjudicated under the 500 series, and those rights which
are identified as territorials would have been adjudicated

under the --

THE SPECIAL MASTER: How is a right identified as

territorial in document exhibit =~

MR, KROB: If you look at Page 6, Your Honor, I

believe there are a few -~

THE SPECIAL MASTER: Why don't you let the witness

tell me.

MR. KROB: All right. I'm sorry.

THE WITNESS: On Page 6 at about the middle of the
page there are two water rights that are identified as
territorial. They have proof number 11,695 and 11,697,
On that same page towards the bottom of the page there

are three additional water rights,

THE SPECIAL MASTER: Those are the only five in the

entire document?

christopulos - direct - krob
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THE WITNESS: I see some additional ones on Page 9.

THE SPECIAL MASTER: Four more?

THE WITNESS: Four more on Page 9,

THE SPECIAL MASTER: How many more besides those five
or those four?

THE WITNESS: I see three more on Page 10. That
appears to be maybe all of them,

MR. KROB: Your Honor, at this time I would reiterate
my request that' their amended motion be stricken, as it
shows, I believe, only five territorial rights.,

THE SPECIAL MASTER: That 1is probably the reason Mr,
Echohawk wanted to supplement.

MR, KROB: It just seems like we need to know which
one to go on. If it's the supplement, okay. If it's
just --

THE SPECIAL MASTER: The supplement 1is now before
us and I can hardly strike the amended motion because
the document is just a handout, it isn't in the form of
a pleading, it's simply adjudicated acres. I suppose I
will use the list from 304 ABJ, which is also identified
as WRIR Plaintiff's Exhibit =-- what is that, 8§S-37?

MR. KROB: Yes,

THE SPECIAL MASTER: SS5-3, and we will in the report
and decree, we will take our identification and items

from those in SS5-3 rather than those listed in the

409 West 24th Strect Frontler RGPPI‘tIng Service
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amended motion,

MR. KROB: Okay. It should also be pointed out to
the Court the United States has offered no foundation for
these changes that the witness has testified as to those
changes,

MR, ECHOHAWK: It is not necessary, Your Honor,

THE SPECIAL MASTER: Go ahead with your witness.,

MR. KROB: Okay,

(By Mr, Krob) Are those the only rights listed in 5S-3
that would have been adjudicated under the Series 3007
Yes.

what would the rest of them have been adjudicated under?
The rest of them would have been adjudicated under the
Series 500,

Handing you what has been marked Plaintiff's Exhibit WRIR-
GS-1, would you examine that document, please? The
record should reflect WRIR GS-1, "The United States'
Memorandum in Support of the United States' Amended
Motion to Take Judicial Notice and for Order that
Adjudicated State Water Rights Are Prima Facie Evidence
of Irrigability in Determining Reserved Water Rights.”

THE SPECIAL MASTER: I did not hear all of the

question. Would you be nice enough to read that back?

christopulos ~ direct - krob
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—_— I
1 (Whereupon the reporter read
(back: "0.: Handing you what
2 (has been marked Plaintiff's
(Exhibit WRIR GS~1, would you 1
3 (examine that document, please?
| (The record should reflect WRIR |
4 (GS~1, "The United States' .
(Memorandum in Support of the
5 (United States' Amended Motion
(to Take Judicial Notice and for
6 (Order that Adjudicated State
(Water Rights Are Prima Facie
7 (Evidence of Irrigability in
(Determining Reserved Water
8 (Rights."
9 MR, KROB: Directing your attéention to Page 4 of
10 the exhibit -~ I'm sorry, Page 6 of the exhibit, towards
11 the bottom of the page there's the next to the last
12 indenting quotation, there's a reference of the Section
13 41-4-305(a) (x) with regard to all of the rights listed
14 in the United States' adjudicated acreage claims on
15 trust lands. Other than those indicated as territorial
16 rights, does 41-4-305{a) (x) apply to any of those?
17 MR, MEMBRINO: Your Honor, I object. He is ~- the
18 witness is not to be testifying about the effects -~ about
19 an interpretation of a Wyoming Statute,
- 2) THE SPECIAL MASTER: All right. May I hear that
* 21 queétian, please? Read it back slowly,
09 (Whereupon the reporter read
- (back: "Q: Directing your
t 7 (attention to Page 4 of the
g (exhibit -- I'm sorry, Page 6
, 24 (of the exhibit, towards the
| (bottom of the page there's
| o5 (the next to the last indenting
i Frontier Reporting Service -
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{ ; I (quotation, there's a reference
3 (0f the Section 41-4-305(a) (%)
= 2 (with regard to all of the
N (rights listed in the United
T 3 (States' adjudicated acreage
Fos (claims on trust lands. Other
| 9 (than those indicated as terri-
(torial rights, does 41-4-305
5 ({(a) (x) apply to any of those?"
6 THE SPECIAL MASTER: He has already answered the
7 question, Furthermore, I don't think it's applying to
8 all of the water rights.
| 9 MR. KROB: Excuse me.
10 THE SPECIAL MASTER: I'm just addressing the objec-

11 tion of Mr.Membrino. I can read this and know what to

P apply it to and what not to apply it to, gentlemen.

13 Q. (By Mr. Krob) Going on to Page 9 of that motion, would

14 you examine Pages 9, 10 and 117 -!
15 MR. MEMBRINO: Your Honor, we will object to the ff
16 witness being asked to argue or -- Z
17 THE SPECIAL MASTER: He is not being asked to argue. W
I8 You can't object to him being asked to examine Pages 9,

19 10 and 11,

2() MR. MEMBRINO: This is a memorandum of law, Your

21 Honor, It is not appropriate to a discussion by a

29 witness, If there are statutory references or other

21 things that they want to refer to, they can --

24 THE SPECIAL MASTER: I will overrule the objection,

a3 christopulos - direct = krob
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Q. (By Mr. Krob) 1Is that testimony you gave this past
March?
A. Yes.,
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I i i M. -

He was asked to examine Pages 9, 10 and 11 of the
memorandum that is supposed to be a pleading. You may
be right, maybe the witness has no business looking at
our pleadings and is not concerned with facts and evi-
dence to wﬁich he should be testifying. The matters
involving law and law only are our concerns and not his,
but I'm going to overrule you in the hopes it can be
done quickly,

Will yvou please examine Pages 9, 10 and 11 and then

go to the next question.

MR. MEMBRINO: Your Honor, could we ask the question
and the answer be a bit more specific. There is a lot
more material on these pages than appears to be the
transcript of anything Mr. Christopulos has testified to,

THE SPECIAL MASTER: All he asked is are those ques-
tions to answers that were given, and I think his answer
was "yes'”,

MR. MEMBRINO: He hasn't specified what.

THE SPECIAL MASTER: I don't think he has to. What
was the -- the question was just: Are those answers, is

that the transcript of what you testified? And he said,

christopulos - direct -~ krob
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ves, it was.,

MR. MEMBRINO: But, Your Honor, on Page 9 there's a
lot more material.

THE SPECIAL MASTER: He wasn't talking about the
material. He's talking about gquestions and answers,

MR. MEMBRINO: No, he didn't state that, Your Honor;
he just said to examine the Pages 9, 10 and 11 and say
if those are your answers, and there's also text --

THE SPECIAI, MASTER: Well, the text is obviously --
where it says "The Special Master", that's not him, he's
the State Engineer, that's me; and we are getting a little
bit carried away. I will overrule --

MR, MEMBRINO: There's legal argument as well there,
Your Honor.

THE SPECIAL MASTER: I will overrule your objection.
Go ahead with your question and let's get this over with,
(By Mr. Krob) Directing your attention to the last full
paragraph on Page 9 beginning with the words, "The United
States believes," would you please read that paragraph to
the Court?

THE SPECIAL MASTER: Now, that's not necessary. I
will strike that, I can read the memorandum,

MR. KROB: Your Honor, the reason I want that is

because that's the very heart of the scandal, that is

christopulos - direct - krob
————————————
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v | where he accuses this witness of operating outside the
Iy
- 2 | scope of the law.
T 3 | THE SPECIAL MASTER: It does nothing of the kind. :
!
’ q It shows I should rule notwithstanding the testimony of
: D this man. It has nothing to say about ruling outside the
A 6 | scope of the law. Your statement is just as scandalous
= 7 LJ as you allege this petition is,
- 8 MR. KROB: I'm sorry, I was quoting the wrong para-
' ; 9 ; graph. The one I meant to refer to was the last full
10 | paragraph on Page 1ll. I'm sorry,.
11 In that paragraph he is directly accused of operating
12 outside the scope of the law.
13 MR. MEMBRINO: Your Honor, we will object to any
14 further reading of that document. It speaks for itself. o
-2 15 It is for the Court to determine this issue, not for the j
i;ig . . |
5 16 witness to argue 1it, .
. ¥ 17 MR, KROB: It is for the Court to determine.
> 18 THE SPECIAL MASTER: Please, Mr. Krob, Your objec-
- 19 tion is overruled. Okay.
d 2() | MR. KROB: Well, I don't want to overstep my bounds --
» 21 THE SPECIAL MASTER: Let me read it, please,
- 00 MR, KROB: All right.
23 (Brief pause,
h
24
o5 X x kK 0k %k
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1 THE SPECIAL MASTER: I think that's an argument,
2 that's not scandalous, they're making citations and want
3 | to support what they claim, the facts.
4 MR. KROB: It says either one or two things. It
5 says if his testimony is truthful they operated outside |
6 the scope of the law and by implication the only way they
7 can operate inside the scope of the law --
8 THE SPECIAL MASTER: You want to bring an action
9 against the attorneys and disbar them because what you
10 claim is an immoral act or something, go ahead and do it,
11 but I'm not going to make any big hassle out of this
12 lawsuit.
13 | MR, KROB: But to accuse the State Engineer based on
14 | the wrong statute is to operate outside of the scope of g
15 the law and -- ;
16 THE SPECIAL MASTER: If he is the only man that |
17 gets an accusation in this case he's a lucky man. We'll
18 all be in the same category, including Mr, White and me
19 and the attorneys for the United States, we're all getting
20 near the end of a difficult complex massive lawsuit and
21 the shouting and the pushing is getting to shoving, but
00 I'm not going to strike these matters. I'm going to read
; 93 them and make my adjudication and judgment accordingly.
* - 24 I recognize the difference between those rights given
- 9s under a territorial review or the 300 series and those
' S g e |
e . | (307) 635.8380 (307) 237-1493 ],
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5~2
1 water rights that were granted since then and that have
2 not been ~- and that have gone to an adjudication and
3 may still be in permit for all I know. My problem is I've
4 got to be even~handed, to treat the Indian who has a
5 state water right the same as I treat a non-Indian who
6 has a state water right, and that's going to take a little
7 doing because a non-Indian, since he is subject to state law}
8 | if there is no use after five years it. can be terminated. |
9 Now, I'd like to ask some questions, but not today,
10 later in the case when Mf. Christopulos will spend a day
11 or two on the stand, while I ask a few questions about
12 the permitting process, and may well have to go into some
13 , hearings on the permitting because that's part of my job
14 too. I was hoping to get relieved of those two paragraphs
15 that deal with permits and not have to have an adjudication
16 of the status and nature of permits, but maybe we will.
17 I'd like to think that cach of these matters can be
18 reviewed and can be either confirmed a reserved right or
19 | denied a reserved right, depending pretty much on the
20) facts of the irrigation and non-irrigation of the acres
21 over the years, and that's how I would like to determine
50 that matter, '
23 MR, MEMBRINO: Your Honor, is it then your ruling |
24 |l that the alledged material in the memorandum is not
25 scandalous? 1 think if that's the case =--
409 West 24th Streoat Frontler Retlng Service 201 Midwest Bullding
Chu:f::;-;::;:::nm %@ Casper, WY 812601
(307) 2371493
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13

15

16

17

THE SPECIAL MASTER:

Right now I want Mr. Krob to

finish up with his witness, and if you have any questions

vou wish to ask you can.

MR. MEMBRINO: Well, I think we could save the Court

and the parties time if your ruling is that that it is not

scandalous, there is no further recason to continue with

this examination.

of the material.

THE SPECIAL MASTER:

I'm through.

The only other issue is the pertinency

I'1)l make my conclusions when

I'm not going to strike anything that's been

filed so far from the purvue of the Court when it comes

time to make a conclusion.

So in that instance I'm not

going to remove any documents as having been scandalous.

MR, MEMBRINO:

today, Your Honor.,

THE SPECIAL MASTER: Let's proceed.

MR. KROB:

That's all that's before the Court

I'm probably going to get in trouble for

going this way, but let me try 1it,

Q (By Mr. Krob)

Referring to Page 11, does the United

States’ characterization of the Board of Control, "as

operating out -—- questionably in violation of the expressed

statutory responsibilities” strike you as a fair

representation of the manner in which your Board has

operated?

christopulos~direct~krob
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11

12

13

15

16

17

18

19

21

22

N,

24

25

MR. MEMBRINO: Your Honor, I object.

THE SPECIAL MASTER: I would sustain the objection
on that, The assertion doesn't deal so much with a
personal attack on how this man's running his office,
it's dealing with the difference between two sets of
statutes and whether or not there is to be a presumption
that would bind me as to the fact that a land is entitled
to a water right because it has, because it has ~=- that
lands should be determined to be irrigable and therefore
entitled to a reserved right because it has a water right
on it. And it does not directly reflect on him, and I
think you're overreacting to the arguments that are

raised in the case.

MR, KROB: If I might respond to that briefly, Your

Honor. This memorandum is not a comparison of the two
statutes. There is not a single citation of the 500
series in this whole memorandum. This memorandum was
written in apparent ignorance of the 500 statute without
a single citation =--

THE SPECIAL MASTER: Let's be careful, let's not
call each other too many more things. You're calling
their lawyers ignorant and they're calling the State
Engineer careless, so let's terminate that. This can go
on and on,

MR, KROB: All right. I just didn't want you to

Frontier Reporting Service
o,
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1]

12

13

15

16

17

18

19

20)

21

22

23

think this was a comparison of the two because it clearly
is not.

THE SPECIAL MASTER: We may be back to a day of
argument on this when we come to determining it, but it's
one of the less == Well, it's not one of the lesgser
important issues, I guess it's one of the more important
issues on determining the total acreages that is PIA,

Well, all right.

MR. KROB: I just have a couple more quick questions.
(By Mr. Krob) Mr. Christopulos, when you testified in
March, on the questioning of Mr. White regarding whether
or not the Board looks at the nature of the land, chemical,
physical natures, things like that and that, and you gave
vour answers, were those answers based on series 300
statutes or the series 590 statutes?

MR, MEMBRINO: Your Honor, I object.

THE SPECIAL MASTER: I would sustain that objection.
We'll go back and look at what he said. He was under
oath then,

MR, KROB: At that time the two statutes weren't made
known.

THE SPECIAL MASTER: You better hand him a record,

hand him the page you're talking about, and the exact

specific questions and exact specific things because your

question is way too vague and too general.

-
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11

12

13
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16

17

18

19

20
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23

24

MR. KROB: Okay.

THE SPECIAL MASTER: You see, for an answer now.

Q (By Mr. Krob) Okay. Let's limit it to that portion of
your testimony which is shown on Pages 2, 19 and 11 of
this memorandum,

MR. MEMBRINO: Your Honor, the testimony speaks for
itself, so I'd object to the Witness being asked -~

THE SPECIAL MASTER: Objection's overruled.

Q (By Mr. Krob) When you gave those answers and that

testimony, were you talking about the statute contained
in the 300 series or 5Y0 series?
A Well ==~
THE SPECIAL MASTER: Or does it make any difference?
A Well, I was going to say I believe it applies to both,
really. I think the answers that were given here werc
primarily in connection with the 500 series,
MR, MEMBRINO: Well, 1if that's the case, Your Honor,

I believe the matter should really be put to rest., Our

position is vindicated, really, by the Witness' own
testimony.

MR. KROB: The Witness' own testimony is that there

was no inguiry made by the Board into the nature of the
land or the irrigability of the land.

THE SPECIAL MASTER: Gentlemen, I thought we were

christopulos~direct~krob
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going -- If we're going to have an argument between you

two, we'll have it, but that's not the nature of this
thing, let's proceed and he's answered the gquestion.
Next question, Mr. Krob.
Q (By Mr. Krob) If you're asked those same questions today,
would your response be the same?
A Yes, they would be.
MR, KROB: I have no further questions of this
Witness.
MR. MEMBRINO: May we have a moment, Your Honor?
THE SPECIAL MASTER: Sure. Let me ask a few questions

while you're here, maybe help me in my work. If you

can't answer these, just say so. If you need to check
your records and get back to me, just say so, please,

How many uncanceled permits do you feel there are on
file in the office of the State Engineer?

THE WITNESS: Within Water Division 37

THE SPECIAL MASTER: Within Water Division 3.

THE WITNESS: I do not have that information at hand.

THE SPECIAL MASTER: If you get that for me, and
you'll be around again soon, if you have 1t next time

that will be fine.

llave all of those permits, no matter what their

number, have all of the permits which have been issued by

christopulos=direct=krob
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Cheyenne, WY 8ao001

the office of the State Engineer carried with them a
right to use some water in the Big Horn River System Or
have some been just permits for construction or for other
purposes?

THE WITNESS: I don't believe I understand the
question.

THE PECIAL MASTER: There have been permits applied
for and granted as late as the last few years on the taking
of water from numerous streams in Wyoming, some within
our jurisdiction, some without. Does == Do those == Is
there such a thing as a permit issued by your office which
does not carry with it the right to use water immediately?

Can I file a permit next week and immediately have a right

to use water that I file a permit on?

THE WITNESS: If you file -- You would first file an
application and if the application were approved, you
would then have a right to take the water if it was there
for that priority.

THE SPECIAL MASTER: If your office concludes that
there's not a prior right?

THE WITNESS: There can be a prior right, but the way
the system works, if there is a prior right'and there's
not enough water == only enough water for the prior right

and not for the later right, then the later right does not

christopulos~examination-the special master
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get water.

THE SPECIAL MASTER: Does your office still grant --
receive applications and have hearings and grant permits
on -- in Water Division No. 37

THE WITNESS: Yes,

THE SPECIAL MASTER: In view of the fact that it
seems -- it would appear from the evidence that there is
a massive over~appropriation now of water with yet a right
to be determined of reserved rights, which may be quite
substantive on the entire capacity, is it -- 1is it
prudent that that policy continue or is that something

beyond the scope of your office or is that something for

somebody else to determine?

THE WITNESS: I think the availability of water,
laying aside the question of what might happen as far as
reserved rights are concerned, the availability of water
is a vagrant thing, and it's going to be available oOne
season one year and it's not going to be the next; it's
going to be available part of a year and not the rest of
the irrigation season or period, so that to say that there
is not water available, that we're fully over-appropriated
is not true. There is water available some places and
sometimes and basically I guess the way the system works

is that if somebody wants to expend the funds, their own

christopulos~examination-the special master
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money on diverting cor storing water and later it proves

out there is no water there, it's their loss. As I say,
I don't believe it's a proper statement to make that
we're fully over-appropriated.

THE SPECIAL MASTER: In your opinion then you would,
you probably want some time to, certainly to confirm the
statements o0of this kind once -- before the case is over,
but you would feel that the water of the Water Division
No. 3 are not over—-appropriated?

THE WITNESS: In certain places they're fully over-

appropriated and in certain places there is --

THE SPECIAL MASTER: Mainstem of the Wind.

THE WITNESS: Mainstem of the Wind, there is certain
water there under the present circumstances, but most of
that would be waters that are available during high
runoff periods, there would be some surplus there,.

THE SPECIAL MASTER: And if those could be stored

from year to year, what would be the result regarding the

cvening out of low water years to serve everybody's rights
that are now certificated?

THE WITNESS: Certainly if you store surplus waters,
water surplus at this time under today's cifcumstances,
any water that's stored there certainly is going to help
even out and level out the demand or meeting the demand

christopulos~examination-the special master
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1 under the present right, but as you're well aware, a

- - lot depends on what happens with the reserved rights and

the priorities that are given to these rights and so oOn.
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1 THE SPECIAL MASTER: Illas your office cancelled
2 anv pernits in the last five years?
3 THE WITNESS: Yes, I believe we have.
4 THE SfECIAL MASTER: About how many?
5 THE WITNESS: I couldn't tell you that.
6 THE SPECIAL MASTER: Will you put down as Question
7 No. 2 how many permits have been cancelled, and for what
g amounts of water or acres, in the last five years?
9 Has your office proceeded to have -~ Has your
10 of fice engaged in hearings for the determination of
1) certificated water rights in the last five years?
12 THE WITNESS: Probably.,
13 THE SPECIAL MASTER: Would you make that Question
14 No. 3, Mr. Christopulos, and if so, how many?
15 Off the record for a minute,
16 (Off-the~record discussion,
17 THE SPECIAL MASTER: Okay. Thank you. I have
1§ no further questions.
19 MR, MEMBRINO: Your Honor, if you are prepared
20 to rule on this without further evidence, we don't
21 have any -~ we'll not have any further questions of
09 Mr. Christopulos. We would point out only that from
27 what has bheen adduced so far, the material in the
24 brief regarding -~ as regards the scandalous nature

X

of it is clearly not the case, Mr., Christopulos has
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tegtified that his testimony applied to both the three
hundred and the five hundred series, and the five hundred =--
the f£ive hundred statute, I believe it's five hundred,
speaks for itself -~ or the three hundred statute speaks
for itself in what it considers, and that includes the
character of the land. As to the pertinency of this
material, it's clear that as to twelve of the permits,
it is pertinent. We believe it applies across the board.
We did not distinguish the statutes between three hundred
and five hundred because there was nothing in the testi-
mony that specified one statute or another that Mr.
Christopulos was referring to, The bald statement was
made that the board does not consider the character of
the land and things such as the chemical and so0il analysis.
We have presented in our brief Supreme Court, Wyoming
Supreme Court, decisions or a decision that clearly
speaks to the contrary. We are not here:to cast any
personal aspersions on Mr, Christopulos, we just think
that the original testimony was nonspecific. We have
responded to that very point of whether or not the
character of the soil is considered,

I believe Mr, Christopulos has testified that it
doesn't; the statute shows that it does, and we are

prepared to leave it there, remembering that all that

is before the Court right now is a Motion to Strike.
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d 1 It is up to you to determine the weight, the relative
Grg%’ z weight of our arguments once you rule on the Motion to
f.rﬁb 3 Strike. We think the material should not be stricken,
-'F“. q it should be left to your consideration to what weight
Loy
s 5 they should be gi
- ey shou e given.
s
e 6 THE SPECIAL MASTER: Do you want to sum up, Mr.
) 7 Krob?
=
- g8 MR, KROB: Your Honor, before you answer that, we
B i
w 9 do have another witness we are prepared to call, if we
o
5 10 would be allowed to, and in addition, we do have a closing
i
i—'ff“J 1 statement to make.
tfr;:? 12 THE SPECIAL MASTER: Proceed with your argument, 1if
S 13 you have one,
hﬂLZJ 14 MR. MEMBRINO: As to any further testimony from
15 other witnesses, Your lonor, I think you have already
16 stated that the question is whether the certificates
17 and adjudicated rights are entitled to prima facie weight
18 in the case, It is fine if the State, with that under-
19 standing, wants to put on evidence, but we'll rebut
2() our prima facie evidence, that's standard practice. But
21 as far as the relevance of that testimony to a Motion to
79 Strike, we have no use -~ we see no use for it at all,
13 and believe it's much more appropriate in the State's
24 case in chief, That should be the way those things are
08 done, We presented our case, we have a ruling from you
Frontler Reporting Service
409 West 24th Street P B 201 Midwest Bullding
Cheyenne, WY 821001 g Casper, WY 82601
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; 1 this is prima facie evidence of irrigability, and it's
. : : '
1_%' 2 up to the State, as you said, to show that it 1lsn t.
ﬂréb 3 THE SPECIAL MASTER: Okay. Do you wish to ask
X
S e 4 any questions?
.
L 5 MR. MEMBRINO: We don't, Your Honor.
JFo
_?_29 6 THE SPECIAL MASTER: All right. You may proceed
-_,}-‘;5 7 with the other witness then, and then your closing
wh
v 8 argument.
58 9 MR. MEMBRINO: It is understood that they will
.
25 10 put on their other witness at this time?
AP ] THE SPECIAL MASTER: They are qoing to put on
2 12 their other witness at this time, unless you object.
,.1‘; 13 MR. MEMBRINO: We do, Your llonor. We object to
ﬁfjﬁa 14 any other witness testifying as to the Motion to Strike. |
,P o
!
o 15 The question of irrigability and evidence that would
. * . f
"if?’ 16 rebut your conclusion that these certificates represent i
\-ﬂ"“" ;;
resd 17 prima facie evidence of irrigability is gomething for \
w:fd 18 the State to put on. not now in the consideration of
. 71 19 a Motion to Strike, but later in its case in chief,
bt . |
. 20) That goes to the substance of -~ this witness will go
e
o 21 to the substance of our argument, not to the Motion to
6""‘9 29 Strike.
+ ; |.
&= 23 THE SPECIAL MASTER: What 1s the purpose of the
’ i .
Ill o 04 other witness?
=, . o5 MR, KROB: Yes, If I may make a suggestion, I !
ol I Frontier Reporting Service
.z - 409 Waat 24th Street | 8 201 Midwaest Bullding
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Je
"{ hi lleviate the problem; that is, if I
] think we can alleviate P ; '
‘T"H’ 2 describe to you why I want to call the witness, if then
jrﬁ. 3 you rule on it, if you are not going to let me call him,
L.
’ ‘ﬁ q we will go on to an offer of proof, and we can be done
39
;h_%' 5 with it. The purpose of callina the other witness 1is
y
-@*:5' 6 to show the impertinence of their Motion, and the
v
.-;-—;9 7 impertinence stems from the fact the United States has
,---t@
v 8 of fered these adjudicated rights as prima facie evidence
al®
. i! g of irriqgability at the same time they had evidence and
i
ﬂyégp 10 had a study done by their own experts showing that many
cé~;’ 11 of those lands were nonarable.
h’
‘ 19 THE SPECIAL MASTER: ©Now, if you have -- this is
:I'.-’
g’ 13 important -- i1if you have evidence of studies, either
f*;QQ 14 done by them or by you to show that there is a serious
1
J 15 question of the lack of ~- of the qualification necessary
' . 16 for an irrigable acre to some of these acres, it's up
“f;aa 17 to you to assert that.
._‘,,,-‘Jﬂ 18 MR, KROB: I understand that, but our position =--
‘_‘,.,?3 19 THE SPECIAL MASTER: The time to do that is up to
w’w
: 2() you, not up to me,
' -J-i) e
taéﬁ; 1 MR, KROB: Our position is it's impertinent for
s 29 the United States to file the brief claiming these
> é 29 lands are arable when they have studies showing they
‘o -t !
24 I are not,
25

3338

-
r
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1 for every inch you can, and both sides are fighting for
every drop of water you can, and I'm not going to rule
3 that's a impertinent pleading. We recognize it for what

‘1 it iS-

b33

. 5 MR. KROB: Okay, then it's best I go to my offer of
y o
=
6 proof then, Your Honor,
~+—9 g -
,e-—E-B 7 THE SPECIAL MASTER: All right.
: 8 MR. MEMBRINO: I should point out, Your lionor, that
.
L. g impertinence means it does not pertain, it does not mean
X ) [0 it isa rude kind of presentation, and I think we have
o
b :
v d 11 clearly shown this is pertinent to the case.
=
T 12 THE SPECIAL MASTER: I appreciate that. Gentlemen,
13 I'm trying to get to -~ 1 wish everybody was here, counsel

for everybody., I'm trying to get to the conclusion of
15 this matter before it results in a continuing disarray,

16 lack of confidence of people of our society in the

ek

Y
T

legislature -- in the judiciary process. We have already,

(8 if I may say so, consumed probably more of a record than

19 was taken up in Nebraska vs. Wyoming, a serious  and

the largest lawsuit in the history of the West on a
21 | water adjudication, We are about there now on the number

20 of pages and exhibits, and I'm just trying to shorten

33133131213

23 |l this process, if I can, without doing serious damage to

the substantive rights of the parties involved, but I

\

24

25
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would say to you, you make your offer of proof now,
and let's move on to the next point.

MR, ECHOHAWK: Your llonor, before Mr, Krob proceeds
in his offer of proof, I would strongly request the offer
of proof be made in writing and submitted to the Court,
just be made part of the record, and not be made orally,
as to unduly prejudice the Master,

THE SPECIAL MASTER:

I won't -~ I won't -=-

MR, ECHOHAWK: My concern is, Your llonor, there are

going to be certain allegations made by Mr., Krob, which
he has previously alluded to, about certain studies
conducted by the United States. As we have all pointed
out, that testimony, if it is ever to come, is to be
within the State's case in chief, and the position of

the United States will be then that there will be --
there is no foundation for such allegation, and until
those allegations can be substantiated at the proper time,
that any information relating to that should not be before

the Master,

THE SPECIAL MASTER: Mr, Krob is a professional,

and I think we all are, and I think you can have some

respect for his feelings, You may make your offer of

proof within the confines of being a professional,

MR. KROB: The State of Wyoming's offer of proof

is as follows: If allowed, it would call Mr. Craig Sommers

409 West 24th Street
Chesyonns, WY 82001
(%07) 635-8280
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to testify in regards to the soils studies survey and
classification study undertaken by the experts of the
United States with regard to the adjudicated lands.

THE SPECIAL MASTER: Which ones, which parcels,
which tracts, which acreage?

MR, KROB: I believe it covers all the adjudicated
lands, Your Honor; that based on testimony of the United
States' experts, both at depositions and at trial, as
well as the exhibits from both the depositions and trial,
if allowed, Mr. Sommers would testify that he has a
professional opinion as a soils scientist that of the
17,411.) acres claimed as adjudicated lands by the
United States, 5,011,9 are Type XI; 2,108,6 are Type 1V,
V and VI; three thousand --

THE SPECIAL MASTER: Just a minute, please, low
many acres are Type II?

MR, KROB: Excuse me, 5,011.9,.

TIHE SPECIAL MASTER: All right.

MR. KROB: Type IV, V and VI is 2,108.6, that's
iV, V and VI; Type VII, there are 3,035,5 acres; Type
VIII are 13 acres; Type IX are out, which Mr. Sommers
would testify, and the United States' experts have
testified; Type IX are nonarable, out, and Mr. Sommers"
testimony would also indicate that those nonarable

lands of those Type IX or out lands, there are 796.9 acres;

Frontler Reporting Service
3201 Midwest Bullding

(307) 635-8180 (30%) 23%7149)
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. . ) Class 6, which also has been defined as nonarable, 2,944.7 |
ﬁ 2 | acres as untyped, and Mr. Sommers would testify that that
ﬁ 3 implies nonarable, 2,529.8; and as a special category
F o~
L :‘g 4 referred to as untyped, though previously typed ~-
L} 5 THE SPECIAL MASTER: Untyped or unclassified?
38 6 MR. KROB: Untyped.
I
-.b-i:é 7 THE SPECIAL MASTER: You went from untyped to
P 8 uwnclassified, and now you went back to untyped.
il 9 MR. KROB: Well, unclassified, They are not
) !'59 10 classified by type or by class. The last category is
J—Jf. 11 unclassified, though previously classified as six paren
-3 12 six by Mr, Waples, there are 970,7 acres; there are 195.5
3 19 !
L 118 13 acres of fee lands, and 1,926.0 acres of lands outside
‘9_.‘,.3 14 the boundaries of the Wind River Indian Reservation, and li
‘*3"'3 15 that --
59
o 16 THE SPECIAL MASTER: Well, Mr, Krob, I tell vyou '{
] zzf-’ 17 that's going to be one thing we are going to have to _E\
Q,-? I8 take some time with when we get to the State's case.
L‘r—?a 19 MR. RROB: I understand, Your Honor, and it may l
ﬂ f_g 20) : be that we will reassart that at that time.
¥
u,.hiﬂ 21
!
L3 ,_.j" x X X | x
;; 22
P 23
dul
N - 24
Gf-L‘ 25
i Frontier Reporting Service
- - 409 West 24th Strest _ o 301 Mldwest Bullding
' I Cheyenne, WY 82001 ‘ Casper, WY 81601 |
-._ ﬂ I (307) 633-8280 (307) 237-1493




\

7803

i ik ———— I o e i

) THE SPECIAIL MASTER: I can't see why you can't sit

’
| g

dovn with the engineers from the Reservation and go over

this acrecage and if you got a couple thousand acres Of

J..
L

4 obvious Class 6 lands, I don't believe you can asscrt, in

!
i
1

good conscious, that's entitled to a reserved right,

£
&)

o e PRy o e meE . ‘ .
j'
f
Gad

1f 6 gentlemen.
m 7 MR. KROB: Well, I haven't finished my offer of
* ] proof.
5“' 9 THE SPECIAL MASTER: Go ahead and finish your offer
;‘ﬁ 10 of proof, I'm sorry.

bl
-9
ot

11 MR. KROB: The. remainder of the offer of proof would

P

12 be a presentation, including one piece of adjudicated

L

1 land that was viewed by the Master on his trip to the

>

Reservation, showing that it was classified as Type VI

< 14
- 5 nonarable.
'llgj 16 THE SPECIAL MASTER: That has little to do with the
‘j 17 case, you know, that's -- that's overrcaching. I don't
=:E ' 18 know whether what I saw was Class 6 or nonarable or not.
- 19 MR. KROB: We were going to show a parcel you had
' d, 20 landed on and we were going to show how the United States
!II — 21 had classified it as Type VI, nonarable, That would have
!l'- “ 29 been our offer of proof.
= | 21 THE SPECIAL MASTER: I thought the purpose of the
ili 2 24 trip to the Reservation was not to try to use that type
’ 25 of influence on the Special Master, just to observe a
-] |
- ) :::,::: :::‘ :::;: Frontier Rtlus Service z:::::w;;; B:;Ld;;tn \
= ‘ | (307) 635-8280 (30%) 237-1493 N
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409 West 24th Street
Cheyenne, WY 81001
(307) 635-3380

general understanding of what is type -- what is

adjudicated, where are some examples of adjudicated lands,
vhere the projects are, what the projects are, a few
people involved.

Now, 1f you're going to come back and say to me what
you saw is a pfoof of the fact that --

MR. KROB: No, we did not want to rely on your
.Observations as the proof. What we would offer to do is
show you that parcel you had landed on and then show you
the proof by the United States that it was shown to be
nonarable, and then finally we would offer these materials

to show that at the time that it filed its amended motion

for judicial notice it was aware that many of these lands

were in the categories as indicated.

THE SPECIAL MASTER: All right. Your offer of proof
is in.

MR, ECHOHAWK: On the nature of a counter offer of
proof by the United States, I would merely say that Mr.
S . mmers was not employed by the United States and did not
take part in any land typing or classification.

THE SPECIAL MASTER: We'll be hearing more from Mr.
S mmers.

Okay. Mr. Krob, thank you. We go to the ~=

MR. KROB: 1I'd like to make just a conclusion

statement.

301 Midwest Bullding
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{307) 23%7-1493
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THE SPECIAL MASTER: You're entitled to one, I'm
sure I want Lo hear 1it.

MR. KROB: What that statement is, we've heard a lot
of objections from the United States and tried to hear
some testimony from the State of Wyoming about these two
sets of statutes. And as Your Honor said, you can read
the memorandum and as usual, I've asked that you read this
one with particular care because that memorandum makes
not a single cite to the 200 series of statutes. It cites

only the 3Y0 series of statutes, that is the only basis

asserted by the United States that's in the record to
support their motion to take judicial notice of these
claims. Yet that basis applies to only 12 out of
roughly 290 of the rights that we want judicially noticed.
As for the rest of those, they provide the Master with
no basis, no discussion of the series 500 under which
those rights were adjudicated, nothing to give you an
inkling of information from which you should conclude
that when the sState Board, under Mr., Christopulos,
adjudicates a water right, they look at the irrigability
of the lands. In fact, the basls they relied on hasn't
been used since 1912, The majority of claims they
asserted are after 1912 or were adjudicated after 1912,
So what we have is we have two statutes, one

that deals with 18V some of the rights, one that deals

101 Midwest Bullding
Casper, WY 81601

(307) 237.1493
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i_& ! with 12. One that deals with 12 they rely on, and the
) N
.r.g 2 one with 182 we rely on. And the testimony in the record
Sl
g‘? 3 is that of Mr. Christopulos' which clearly shows the
9 :‘ 4 difference between the statutes, and that the series 500
%? 5 does not consider the irrigability of the rights when they
\J &
___;_f@ 6 are adijudicated.
.-9--19 7 THE SPECIAL MASTER: And if it doesn't, Mr, Krob,
A
F"’I’ Q then is not the duty upon the State of Wyoming to rebut
;d g the presumption that they do when you get to your casc?
\ ;1,” 10 MR. KROB: No, sir, Your Honor, because it is the
.,é—-{-'" 11 burden of the United States to show three things.
) i.:
= 1 THE SPECIAL MASTER: Whose burden is it to show that
- al
}B 13 a water right down on Hanover Canal in Worland or one of i
~ _?__ijg 14 Mr. Radosevich's clients in Lander is invalid because i
,f-vh" 15 there has been nine years of non-use or using it on ?
F .
i L 16 undesignated acres? a
‘_(,,ba 17 MR, KROB: That's open to the challenge of anyone;
I‘..
tﬂ%” I8 it's an objector that could come in and challenge that,
A 19 THE SPECIAL MASTER: In this case the United States
L
:ﬂ 2() is the only one around to do any objecting of that kind,
- 21 but there's a presumption that says that once they've
22 agreed to an area, that if they get a certain adjudicated
' | 21 right on the Reservation, they will abide in the
. - 24 confirmation of all those water rights.
= 05 MR, KROB: And that presumption only goes to the fact

r'h

5 B
R
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1 that they have a state awarded right on that land that
2 they can use the water. It doesn't go to irrigability

3 at all, not one iota.

THE SPLCIAL MASTER: That's a hollow difference,

o that's a distinction without a difference. The only

6 argument here is that they got a right to put some water

7 on some land, but what you're saying is if that land is not

|
oo

irrigable then they do not have a right to that water,
9 vou're saying that a presumption in your case takes a
10 different test than an identical presumption in the

11 United States' case.

19 MR. KROB: Yes, it does, because the burden that's
13 borne in the State's case is borne entirely by the

individual. When the State awards a right and says okay,

.
Il I

15 this is irrigable, you're going to have a right on that

6 land forever., He's saying I want a right on that land. ]

17 If it doesn't work out I bear the burden, I bear the loss.

18 I'm not claiming that's irrigable, I'm claiming I got a

¥

19 right to use that water and put it on there.

() What the United States is claiming under the reserved

SR LLLTLI b

. £ 23 right is those lands are irrigable, therefore we have a
' 29 right indefinitely to put water on it, '
) | g 23 THE SPECIAL MASTER: I understand this much of what
’ - 24 you're saying, that you can't have it both ways on a
'I ' 25 piece of adjudicated land, this Tribal land that's trust |
| . . 400 West 34th Sirest Frontler Reprtlng Service 201 Midwest Buliding
| ' (307) 635-8280 \

(307) 2337-1493 1.
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=9 1 land, and if you're going to go with a water right, then
‘r%y 2 you ought to have a law that says if you haven't used it
L
ﬂ 3 for 20 years you're not entitled to a reserved right, 1
|
0_? q buy that and I will probably rule that way. But that's
f‘“éa 5 a pretty small percentage of the total acreage invovled,
o
L= 6 and if you're saying that there is additional acreages
.e--:-b 7 that ought not have any because its been ~-- and you gilve
)
s 8 other reasons that they are unclassified or something else
;' 9 or maybe idle for a few years, that, I don't know, I
‘;_ig 10 think we're trying to generalize too much with too many
i
a}rA’ 1] parcels of land, gentlemen.
! 2 12 MR. KROB: Well, that's what we're asking, is that
&LJAD 13 they not be allowed to generalize and to say that these
22 14 lands are adjudicated, therefore ipso facto they're :
il 15 irrigable. We're trying to say, that look, they've i
o 16 already done the study, determined the irrigability of 7
v*"“a )
téPJMD 17 those lands, why can't they go through and determine '}
. 0y
*é*Jh, 18 arability, engineering feasibility and economic
" " 19 feasibility, just like they did with the -~
i) 2() THE SPECIAL MASTER: With the futures?
T 21 MR. KROB: Right,
*
= 20 THE SPECIAL MASTER: That's a pretty good question,
fjfﬂ 273 and we're going to get to that, I think pretty soon,
- 24 right after the Tribal case,
s e MR, KROB: The motion to strike can be on three
. e ———— _—_—“hh[—-
- Frontier Reporting Service
- :::y::::' o i‘::;; e 201 Midwest Bullding
| (307) 633-8280 ; Casper, WY 82601
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| bases =~ Well, it can be on several, but three in
0 particular are impertinence, immateriality and scandalous
3 nature. All right. Now, I think you've already pretty

well let us know what you're going to say about the
scandalous natures. We understand. We interpreted it

differently and presented the evidence accordingly.

LLI1113333333

6
7 As far as the impertinence, that goes to our offer
8 of proof and it's not before the Master therefore, but as
9 to immateriality, we have shown that at least with regard
- 10 to all but 12 of the 20Y rights, the motion, the
e!-:"' 11 memorandums submitted by the United States is completely
ﬁ 19 immaterial, The only case they cite is based on that
‘l_;’ 13 same statute they were relying earlier on, and all it |
(_._.3.3 14 talks about is whether or not 170, or one c.f.s. per 70 ‘
-J*é? 15 acres 1s reasonable or not. {
ﬁ 16 If you look at the legislative history, at the E‘\
_gﬂéi 17 series 30U, what they're talking about when they said you
‘thn 18 need to let them know about the kind of soil, the nature
:j:g: 19 of the land and crops you're growing, that was merely
taP;' () intended to gain general information, because these rights
2ghﬂ?. 21 have been under territorial claim for years, they're not
“’T‘ 22 | going to look at that point to try and detex:mine vhether
:’j: 23 t it is irrigable or not.
A Eﬁ 24 l So the point 1s with regard to the vast majority of
"I - 25 the rights claimed, the brief, the memorandum of the

409 West 24th Street
Cheyenne, WY 83001
(307) 63%-8280

Frontler Reporting Service
- 201 Midwest Bullding

» ‘ '
" ‘ Casper, WY 82401 j !

7
(307%7) 237-1493 ¥/,

-4 N X




1
:

¢

1-

d d

'!

7-8

'ri:
!

3343

i

L

-y
o

4
-

13

:‘L

bl

L

LELLiett

b |

LERRLELELY

i

y -
k’-

e

10

11

12

13

17

18

19

2()

2]

22

23

24

25

7810

409 West 24th Street
Cheyenne, WY 82001 g
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of the United States is immaterial and should therefore

be stricken.
THE SPECIAL MASTER: I thank you for your argument,
and it was very competentely and capably presented, and

tenacity of both sides. I'm ready to rule on the Wyoming
Motion to Strike, and I will move that the Motion to
Sstrike the United States' brief is denied. I'm not
familiar with cases wherec motions to strike a brief are
granted, but I believe because of the nature of all of us
involved in this matter, I can overlook certain matters
that may be overstatements oxr of charges in enthusiasm,
and I'm convinced that neither Counsel nor anybody
involved here is questioning the ability or the integrity
of any State official, and I think Mr. Christopulos
recognizes that as well as everybody else. So I will
rule that way, Mr. Krob.

MR, KROB: Thank you.
THE SPECIAL MASTER: And I thank all of you for a
good argument on it. I think we've opened up one of the
very fascinating parts of the State's case to which

we'll all apply and we'll all pay particular attention

to, and to the adjudicated lands.

I've been so absorbed in not so much the historic

but to the futures, those three, four, five big futures

that I have frankly have not given much thought lately

Frontler Reporting Service
—— 201 Mlidwest Bullding
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Cﬁ- 1 to the adjudicated lands on the Reservation, as is
! )
U&. 2 certainly now will have to be required.
frb 3 Okay. So you want to stay and sit over there.

-
""q,'
[ "
wiawlh

MR. KROB: Your Honor, if I may make one request,

-}

Wyoming has the continuing right that if you do finally

L ' - -
(9 ‘ .
" . v :"""'"" .T'*.r 1'?:: 4

6 decide not to change your ruling and do agree that these
7 are prima facie evidence of irrigability, I think the
b 8 State of Wyoming record reflects that the State still

Y has the right to respond to the specifics as to whether

10 they have the right ditch indicated and the right proof

11 number with the right adjudication.

12 THE SPECIAL MASTER: ©Oh, ves. You always got a right
13 to that, I believe. Once again, I'm aware of the massive

B complications and technical detail and size really of |

15 what we're working with, ;

16 Okay. Thank you both for that, and now let's proceed E
’ 17 to the Motion for Expedited Discovery on the United i

(R States' Fifth set of Interrogatories and requests for

19 production directed to the State of Wyoming.

20 MR. ECHOHAWK: Your Honor, before we move on to the

21 discovery, I'm not quite sure, you've indicated back and

25 forth that you're not quite sure, but at this time, Your

97 Honor, you're aware that this afternoon the United

24 U States will rest its case in chief?

25 THE SPECIAL MASTER: Yes., The United States will

409 Weiat 24th Strest
Cheyenne, WY 812001
_[ (30%) 63%-8280
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rest about 1:40, two o'clock, after the lady, two, 2:30.

MR. ECHOHAWK: The United States would request at
this time some specific ruling regarding our Motion to
Take Judicial Notice. As you know, we first brought this
up in March of this year, hopefully early enough to where
we could get it resolved, so in case we did not prevail
we could put on some additional evidence to cover it.

Now, we've come to the close of our case which would
be this afternoon, and the United States needs to Kknow
whether or not additional evidence is required. If that
is the case, Your Honor, we will have no choice but to
move for a continuance in order to preparc.

THE SPECIAL MASTER: I'm not ready to rul on wvhether

or not I ~- I can take judicial notice of the fact that N

there have been rights on them, that you have a diffcrent

set of different type of water rights on the adjudicated \

lands, of course, And I will take that, but I'm not going
to make the final determination within the decree at this
time as to each and every parcel of those lands,

MR. KROB: If I may address that. The State of
Wyoming's position has been clear, and that if they just
want to rely on the adjudicated lands, that's fine, it's
up to them to present their own case in chief, and to
ask for a ruling that early is somewhat premature.

THE SPECIAL MASTER: I will sustain that observation.

409 West 24th Sirest Frontler Reprtlng Service

Cheyenns, WY 82001 Py 20: Midwest Buliding
l {307) 633-8280 ' Casper, WY 81601
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1 I want to hear Wyoming's case before I make the final

2 adjudication.

3 MR. ROGERS: May I add something in support of Mr.

3 Echohawk and the situation he is in? .I would ~- It would
5 seem appropriate to me and prejudices no party here that
6 I can conceive of, if the Master would officially grant

7 the motion to take judicial notice of these adjudicated

8 rights and they are prima facie evidence of irrigability.
9 THE SPECIAL MASTER: Let's stop right there. That
10 is obvious. I have to, I have t0O recognize them

11 judicially, I'm bound to because they are records of the
12 State of Wyoming.

13

14 (

15
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THE SPECIAL MASTER: Secondly, and there is a
presumption which abides in their correctness, but what
you are asking, and that much I will do, period. I don't
conclude from that that every acre that is there, 1ipso
facto is a practicably irrigable acre and is entitled to
a reserved water right, that I will not do.

MR. ECHOHAWK: Your Honor, that is the point that
w2 are somewhat caught by, we don't quite understand
what the Court's ruling is. On Page 5120 of the
transcript yvou stated, "The fact that the water rights
were issued in 1905 creates a prima facie fact situation
that these lands are irrigable lands. That is not to say
that the State cannot refute that, but the burden, in
my opinion, is not upon the United States to prove the
irrigability or arability. Now, we are having briefs on

that because you may be in errxor." We did file the briefs

on that.

THE SPECIAL MASTER: Do you say upon the State of

Wyoming?

MR, ECHOHAWK: Right. What we want to know is whether
or not we have, in fact, got a prima facie case to shift
the burden to the State where they can attack those lands
in their case in chief, and if that is the situation,

then on our rebuttal portion of the case we can come in

and try to refute what they said.
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tl 1 THE SPECIAL MASTER: Mr. Krob, doesn't that fairly
&.I 2 state the situation?
.
f:L 3 MR, KROB: I don't think it does, Your Honor.
%: 4 MR. ECHOHAWK: That's the fact we are seeking.
::. 5 MR. KROB: What he is seeking is to have you say,
4 6 look, did we carry our burden or not. He wants you to
’, rule that right now. Well if they didn't, that's their

problem. Theilr decision is to decide how much evidence

L3353

g they are going to put on. They should read the law and

L
|.-.|l‘ - ey
Pl
-

they should be able to determine from the law how much

L

t

case they need to put on. Now, if they think they

g
=

12 presented enough and the Master is going to rule on that,
fine, but to have the Master say, "Well, you presented a
14 good enough case that you get past this stage," is

15 completely premature.

*
- ol H‘t’ 'L&.l" -i-:r i
il
i

16 THE SPECIAL MASTER: I have to -- I have to abide
wr4§ 17 in what Mr. Krob just said and pretty much sustain it.
eré? 18 What will determine whether or not all of this acreage
*ﬂﬂ? 19 is going to carry with it a reserved water right is if it
j 2() ls a practicably irrigable acre, and I'm going to
=&"§' 21 determine that from all the evidence in the case, not
ur"?' 29 just from the presumption a water right was filed on it
"T' 27 back in 1995, 1902 or 1912, That is what you just read

i
:-:L: 25 MR, KROB: The State has no problem with the Master
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taking judicial notice of those rights, they have been

certificated.,

THE SPECIAL MASTER:
fact the presumption is they are irrigable acreage, but

you are going to have to rebut that presumption,

MR. KROB:

That is where we have the problem, because

that is a presumption of irrigability.

THE SPECIAL MASTER:

true on 12 only on the character of this so0il type thing

and so on, and you are saying because¢ there's no evidence ~-
you are saying that a granting of a permit on land doesn't

necessarily prove it's a practicably irrigable acre,

whether it's to Indian or non-Indian.

MR, KROB:

are claiming it is a practicably irrigable acre, is to
show if the adjudication shows it, to show where in the
law it says that if you get it adjudicated under the 500

series, as they adjudicate most of them, that that

Right., And it's their burden, if they

necessarily implies they're arable.

MR. ROGERS: Your Honor, it seems to me the
procedure is perfectly orderly for you to recognize
through judicial notice that these Certificates of
Appropriation show that it's proof of irrigability, then
shift the burden, as Mr, Echohawk has said, to the State

to come in and show that is not the case, then the United

409 Waeast 24t Sirest
Cheyenne, WY 812001
(307} 635%5-8380
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E 1 States and the Tribes may rebut that in their rebuttal
rL 2 case to the extent they can. That will conclude the
%
(Ol 3 necessary proof as to what is either in or not., Mr.
¢ B 1 Echohawk is in a position this morning of either having
w b
b 5 to rely on your recognition of judicial notice or to come
L @
-‘3’}9 6 forward with considerable additional proof at this time,
:
-3-'? 7 which he has indicated will cause a continuance Or causc
-
3 8 him to ask for a continuance of the trial to prepare that,
?,1 9 Hle brought the motion --
_!__f’ 10 THE SPECIAL MASTER: Gentlemen, what you are doing
,;hﬁa‘ ' ;
B 11 is asking me to make decisions or judgment calls on how
i,.
g ;~ 12 you proceced with your own lawsuit, and I don't think that
;! 13 is part of my job.
f?' I MR. ROGERS: But the United States had asked this,
r L X
ﬂéﬂf’ 15 Your Honor, back in March when it would have been, you
JUnL
‘ h! 16 know, we thought we had had that ruling as Mr. Echohawk
%,Jﬁa 17 quoted on Page 2190 at that time. It became slightly =--
w—» 18 THE SPECIAL MASTER: What he just read is still
: 19 exactly what I feel is my place, and I would sustain it
Lﬂj;i 2() again today.
t_,f" 21 MR. LCHOHAWK: Your Honor, I think the point is that
hﬂfda 29 all we want to find out, and T think it's cértainly
st
F 23 proper to do that by way of motions, which we have done,
- 24 is whether or not there is enough evidence in to defeat
= - 25 a Rule 41-B motion which we assume the State is going to
.' ) -f‘r-ontler Reporting S i ]
ervice
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i 1 file. That is all we want to know now, is whether or not

::t 2 we have enough evidence in to cover that particular

r;b 3 portion to shift the burden to the State, and that is the

"_ub J only thing we want to know.

i 5 MR, KROB: Your Honor, that's entirely a decision

___;_Ee 6 to be made by you after you hear the Rule 41 motion.

,;-ED 7 MR. ROGERS: No, he can decide that now, and you know

-r-{l;’ Q he can.

j 9 THE SPECIAL MASTER: Gentlemen, please, one at a time

;’L. 10 and it will help everyone involved.

‘.I..-f—’ 11 MR. SACHSE: Could I be recognized? I haven't said

j 12 a word all morning for the record.

M 13 THE SPECIAL MASTER: All right., Mr, Sachse. :
.,e-—E.": 14 MR. SACHSE: The reason the State asked you to rule 1i
":i 15 a number of months ago on whether the proof of a State f’
;._,E_tb 16 adjudication would be a prima facie case of practicably i
gk [
b)__&j’ 17 irrigable acreage is that the ~- did I say "State"? I

‘d--"’ I8 meant to say United States -- is that the United States

"""[;9 19 had to make a decision, to gither take another several

ﬁ 20 of trial to present proof as to all these tracts of land,

wf’ 21 or is it sufficient because of the State adjudications to

w-;*"a 29 assume that these lands are good unless the State comes
""-E:w 23 in and proves otherwise? You ruled on that., You ruled
;;Tii: 24 that this was prima facile evidence, only prima facie,
h—rg‘b o5 rebuttal, clearly rebuttal, but prima facie evidence that

ul F 409 West 24th Siress 201 Midwest Bullding

' Cheyenne, WY 82001 Casper, WY 51601 ‘
GV (307) 635-8280 (307) 237.1493 '
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JE | this was practicably irrigable acreage and that you were
:'; v not going to use weeks of trial having us prove agailn
ﬁ 3 vhat the State had already agreed to0 in its adjudication.
-g,—b 4 Now, based upon your ruling at that time, the United
;’_L 5 States did not present evidence on this issue.
.r—tg b Now, it seems to me that there's only one ruling
rl—? 7 that you can make ~- there are really two choices of
_.—{8 8 ' rulings that accord due process: One is that you stick
_;_:. 9 with the ruling that you made, which is what I recommend,
_._:, 10 and what that then means is not that you have agreed that
T
-:5—‘:’ 11 all land that has an adjudication is going to have a
1
i’; 12 reserved right, but it's up to the State to come in and
J,_gﬂ: 13 show you which of that land should not have a reserved
’,_.é'a [ right, and then the United States, i1f it has any rebuttal |
r'-"b 15 to that, can put that on in 1its rebuttal case. Now, that ;~
ﬁ 16 is precisely what I think you have already ruled and what i
Jt._;” 17 should happen in this case. L
b,),__ﬂ 18 What the State is trying to do is very tricky here.
'-1"‘59 (9 They want to let the United States close its case, then
“"‘?’b 20 have them not put on any evidence at all, you see, then
- ! 21 the United States would have been sort of -- I'm trying
,w_;-;. 20 to remember the word in poker, but I can't quite think
51 ” Oof it =~ but the United States would have been faked out
| F ~ 24 on this. Then the State would present absolutely nothing,
ot 25 and you would be left with no evidence except the
S e o e ot dvers mulaing

I (307) 635-8380 rr) Nagetdos , . |
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I adjudications themselves on that land, and the State
2 would move that you have to not grant a reserved water

right for it, anﬂ the United States would have completed

-
i
i .
o 3
2
-9
-

! its case and would have no chance to do it.
3 THE SPECIAL MASTER: I pretty much indicated to the
;Lﬁg 6 State of Wyoming there's obviously going to bhe a good
.p_—-b 7 portion of this land that will have a reserved right on 1it.
'3":’ 8 MR. SACHSE: WVWhat I'm saying is on the day that the
>
—;'_i. 9 United States is about to close its case, it's no longer
;-__*_, 10 good enough, and I think you have already ruled on this,
1§,b! 1] that the adjudications are prima facie cvidence that that
:‘j': P is practicably irrigable acreage.
_,,LD 3 THE SPECIAL MASTER: Which is rebuttal.
,&v?’ 14 MR. SACHSE: Which is entirely rebuttal. The State
“J‘€.r 15 would have its opportunity in its case in chief to present
::j:; 16 whatever evidence it wants to the the contrary, and that
;;:j@ 17 is your ruling, and you should not be vague abhout it.
Ef4j’ IS THE SPECIAL MASTER: Let's understand -- I'm not being
“féf’ 19 vague about it, and I'm not qualifying or second
qu;: 20 quessing what I said in the record that was read earlier
L
B 21 | by Mr. Echohawk, Let's review this much of what we arc

dealing with, gentlemen: The test to whether you get a

Tt
-

(\.

%
|
b

"""0 273 reserved water right on land that you claim through land
- o4 | that is irrigable and arable, and therefore, should have
: o5 a reserved water right is a strong test. It required

Frontier Reporting Service
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-9 1 excellent expertise from a lot of engineers on arability,
‘-b 2 depth to barrier, permeability, economic feasibility, and
[T‘%i 3 its been a very, very strong test that we have required
Gr":ﬂ g to add to the historic and to the adjudicated a bunch of
z 5 land that claimed new water rights for us in some new
3"59 6 areas., I don't believe you have the same test to prove
| %'"i’ 7 something that has on it a water right that has on it a
2.-'::9 8 vater right that's been granted for many years and somectime
| :}: g or another had been irrigated. So there's a distinction
@_i;’ 10 between what that test is, and that distinction is .I have
@-—;-9 11 taken judicial notice of the fact there was granted to
é'f 19 these adjudicated rights water rights which presumes as
5 14 prima facie evidence that they are irrigable acres, bhut
@—-EQ 14 it's rebuttable by you. Now, if the United States has !
9—-._5" 15 abstained from presenting evidence because they have the ‘1}
D‘?’ 16 benefit of presumption flowing in their benefit, that's f
j:: 17 thelr business. I am not going to give you a ruling on ‘Eil
L}“Ja 18 what you asked this morning, Mr. Echohawk, because it's
-—)—-f" 19 not my job to make judgment calls on the strategy of your
:’ﬁ 20 lawsuit. I'm going to deny your motion to strike the
U’[!:, 21 brief because I have a right to read whatever you
&"’%' 2 gentlemen are filing, and I'm mature enough not to be
'T--'*::“ 99 blind~sided on what is being read.
) LA 24 MR, KROB: 'Two points I would like to make ~-
» 25 | THE SPECIAL MASTER: Let me finish,

409 Wesnt 24th Strest

. ﬁ Cheyenne, WY 831001
(307) 633.8280

301 Midwest Bullding
Casper, WY 812601
(307} 2371493 ;-] -




g:: 7822
ﬁ 1 R MR, KROB: 1I'm sorry. - -
ﬁ-.‘ . :
9 2 THE SPECIAL MASTER: I believe that leaves you to
ti‘b 3 move ahead, and you arc the captains of your own ships
._b 4 in the direction you arc going to take in the strategy
a9
;“Tﬂ 5 of your own lawsuit.
gr—}b 6 MR. KROB: Two points, Your Honor.
9—-9 7 THE SPECIAL MASTER: Let Mr. Krob spcak now.
3—-9 8 MR. KROB: In response to what Mr. Sachse said.
29
g_i. 9 First of all, I don't think he can claim that we have
g,.,’ 10 exactly sandbagged the United States, that the Master
9";’ I has, by leading him to think there's this presumption
z’j: 12 vhen there isn't or it's a different presumption that
@’_i. 13 what you set forth in the record. They have obviously
gpiﬁ_ 14 gone ahead and studied the lands, they have obviously
@"‘}’ 15 gone ahead and briefed the matter time and time again. .
@__{9 16 The sccond point, which is almost a question. What {:
ﬁ 17 they are saying is that the fact that a water right has ~-‘1.
,9_.9 18 been adjudicated under state law 1s prima facie evidence
—!":” 19 of its irrigability. My question is where in the record,
j 20) and that's all we can go on is what's in the record,
”j 21 where in the record is the evidence that says when a
,,_:P 20 water right is asserted under the series 500 statute,
! .
ﬁ 99 which most of them were, where in the record does it
e,jj 24 | say that necessarily ~- they considered facts that would
e—-‘:a 25 lead you to the conclusion of irrigability?

L1

AL
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THE SPECIAL MASTER: I will make the assumption that

I can take judicial notice of the fact that a permit was
granted and an adjudication made, and when an adjudication

is made upon a permit granting a water right, you are

going to have the burden to fall on your shoulders to

argue me out of the fact that's irrigable acreage.

MR. KROB: That's the point. The statute, I believe,

is 41-4-512 that deals with adjudication under the permit

system. Nowhere in that statute does it talk about the

nature of the land, physical nature, chemical nature or =~

THE SPECIAL MASTER: I don't think it needs to to

support Mr. Christopulos in an adjudication} either does
he, or he wouldn't have granted the adjudication.

All he has to do is say the water

MR. KROB: Right.

will replace ~- the statute will replace him.

MR, KROB: According to the United States' own

experts, that is what you have to do to determine whether

the land is arable or not. You have to look at the land.

THE SPECIAL MASTER: I said there is a difference in

tests., The United States comes along now and says, okay,

we have to prove up to get the water for the Indians

over and above what is historic, what they need for their

new areas, and I agree with you, there's a new test on

their shoulders on that, and it's a pretty hard one, and

we have been watching and listening for low these many

N
409 Wast 34th Stroot Frontier Reporting Service
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iAj 1 months and months and weceks and weeks of cross-—-examination
‘% 2 on it, every foot of it, every out-house, literally. You
t;‘iﬁ 3 say there is 40 acres, how about this road, how about this
t—}b ¥ fence, so the test is a hard one when it comes to saying
::L: d ve have got new lands that we want to consider and add
qrég b to and claim a right for, used a different test compared
J %':9 7 to historic. There is no gquestion about what is being
dhjé
< i 8 used now. The State isn't questioning that. I don't
::}: 9 believe you are anyway.
ﬂ,.b 10 MR, KROB: Ve are, but --
5—-{-‘ 11 THE SPECIAL MASTER: But it's mild, it's a relative
8—%’ 19 minor thing, But on this type of land it's a test far
i’j: 13 less I think than the severity put on the United States
f 1.1 or to the Indians because that permit was granted 40 or 590
i 15 or 60 years ago.
ﬁ 16 MR. KROB: Even if it's a lesser test, the fact is
| _4_49 17 they presented nothing other than the fact it's
ﬁéﬂéé 18 adjudicated. They haven't done anything with regard to
:“; 19 the lesser test even.
. é’__"* 20 THE SPECIAL MASTER: I'm going to rule I can take
hyﬂgi 21 judicial notice of the fact the water right at issue could
;
o“%’ 29 include the adjudicated lands, and in my opinion, that
¥
héﬂf’ 23 constitutes a prima facie presumption of its irrigability,

409 West 24th Sireet
Cheyenns, WY 821001
(307) 633-81280
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THE SPECIAL MASTER: We'll come to ordex, please,
Just a half a second, Mr. Echohawk.

Okay. The motion next before is for expedited dis-
covery, and the United States moves for an order requir-
ing the State to respond to the fifth set of interroga-
tories within 20 days from the service, and when were
they served?

MR. ECHOHAWK: July 9th.

MR. KROB: Your Honor, the State of Wyoming objects
to hearing the motion at this time since it is not within
the 10-day rule and is not set to be heard.

MR, ECHOHAWK: I believe it's been seven or eight

days, Your Honor, A matter such as this just merely, I

don't think requires the entire l0-day period.

MR. KROB: The problem is we are under a l1l0-day

rule, We modified the rule with regard to exhibits, but
you were asked at that time if it applied to motions and
you said it did not. We're still under the 10-day rule
and the problem is this is Mr.White's motion because he
relied on the 10-day rule and didn't think we'd hear it
today.,
MR, ECHOHAWK: Your Honor, we've all -- there are

several lawyers attending the case, and the understanding

has been that various lawyers for various parties could

also, could handle whatever situations came up,

409 Weat a4th Streai 203 Midweast Bullding
Cheyeune, WY 82001 d X Casper, WY 83601
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1 MR. SACHSE: Your Honor, it's my understanding that
2 we never had a 10-day rule for motion to expedite anything.
3 It's almost a conflict in terms. If you need to have
q something done quickly, you can't wait 10 days to get to
D the judge to see if you can get it done quickly. I can
b think of a number of instances where we've all got together
7 within a day or two because there was something that had
8 to be resolved at that time. Some of those were motions
9 by the State, some by us, but it's not ingenuous to invoke
10 a 10-day rule on a motion to expedite.
11 MR. KROBE: Well, Your Honor, the problem is it
12 either applies to motions or it doesn't, one. Secondly,
13 1f it doesn't apply to a motion for expedited discovery
11 for the unique nature of a motion for expedited discovery, j
15 they should have at least set it. This wasn't even set. i
E' 16 Those instances wherc we have had emergency hearings, ?
H%g 17 and there have been instances, it has generally been agreed l
; : 18 upon by all counsel to set a date, There has been no
% 19 such agreement,
E 20) MR. ECHOHAWK: If we don't do it today, we'll merely
'E 21 have to set it for next Tuesday.
|'& 2D, MR, KROB: That's fine,
Si‘ 24 THE SPECIAL MASTER: Ifthemotion for expediting dis-
l'i 2 covery is denied, what will the time run on the discovery
iﬁ 05 on these set of interrogatories?
i i -
. ? 400 West 24th Sirest Frontler Rertlng Service 201 Midwess Bullding
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::; 1 MR. ECHOHAWK: First week of Auqust, I believe.
rﬁ 2 MR. KROB: Even that may be unclear,
r& 3 THE SPECIAL MASTER: You're only talking about
:j 4 one week's difference,.
f:s 5 MR. ECHOHAWK: Talking about expediting production
(‘5"{5 6 within ten days, answers within -~- ten days early.
@'lb 7 THE SPECIAL MASTER: You want answers by the 29th
S:g 8 of July, to 220 questions, if I grant the Motion to
é'h g expedite,
@_i 10 MR. ECHOHAWK: That is correct, Your lionor,
9-;. 11 MR. KROB: Three hundred questions, counting subparts,
::: 12 Your Honor,.
g..-’ 13 THE SPECIAL MASTER: Pardon?
9,,;. 14 MR, KROB: Three hundred questions counting subparts. i
9-‘:’ 15 THE SPECIAL MASTER: All right, three hundred questions \
g 16 counting subparts. If I deny the Motion, if I refuse ﬂ
!__g’ 17 to hear it by honoring the ten-day rule, which I've l
|
,__!_:3’ 18 been pretty strict on, then you will want, you will
L*", 19 expect your answers and want them at the end of the
;’j 20 first week in August?
u--’. 21 MR, ECHONAWK: I believe that's correct, Your Honor.
,‘:—y-—:iv-, 29 And the reason that we're asking for the ten-day
‘ 219 ” difference is we discussed last time, in which we will
24 j, bring it up again, is the depositions scheduled that
oe | tha United States wants to conduct, we got to get these
—_— )
400 West 241h Strest Frontier Reporting Service 201 Midwest Building
Cheyenne, WY 812001 g Casper, WY 831601
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Cheyenne, WY 82001

interrogatories, get with the experts, digest them
and go to our ~-

TIHE SPECIAL MASTER: All right., I am ready to
sustain the objection of Mr, Krob that this is -~ a
ten-day rule is a ten-day rule, on these matters, and
we've been in it too long to object now, so I will not
be hearing the Motion for expedited discovery today.

MR. KROB: Thank y;u.

THE SPECIAL MASTER: If I were to hear it, I
would doubt, frankly very much, if I would grant it
because I think a few more days into August isn't going
to be all that much of a burden on these set of interroga-
tories of this size., SO --

MR, ECHOHAWK: Weli, is that your ruling, if we're
going to arque it, I would like to =--

THE SPECIAL MASTER: It's not my ruling, but that's
going to he the substantive result of this, because we're
not going to get into the Motion today, and we won't
get into it tomorrow, because it's only nine days, is it,
tomorxrow?

MR. KROB: Eight,

THE SPECIAL MASTER: What?

MR. KROB: Eight.

THE SPECIAL MASTER: Today's the seventh day?

MR, ECHOHAWK: It was filed one week last Thursday,

409 Waest 14th Gtreet Frontier Re““ﬂ Service
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seven or eight days.

THE SPECTIAL MASTER: Well, in that event, gentlemen,

I can't hear it till the ten days are up, period,

Let's put it that way.

MR. ECHOHAWK: Could we have a hearing set on

Tuesday then, Your lionor?

THL SPECIAL MASTER: No, and the reason for that,

Mr. Echohawk, is that crazy week in Cheyenne when there

is no rationality. You can't get to the courtroom,

vou got to have a pony and a saddle, and take in a

rodeo. And that, for me to try to set it for then

only to have somebody answer any questions during

Frontier Week is totally --

MR. ROGERS: Your Honor, doesn't that mitigate

the reason for waiving the ten-day rule at this point?

It's almost an impossibility, at this point, in order

to do it, the United States is, in effect, being denied

its Motion for a lack of opportunity to argue it.

MR. KROB: For lack of filing it earlier, Your

Honor,

TIIE SPECIAL MASTER: I've ruled on it, and I will

not change my mind on it now,

If the parties want to ask me to please modify the

ten~day rule for Motions as well as we did for exhibits

because we are getting near the end of the lawsuit now,
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I'll gladly entertain that suggestion and cut the
notice to a five-day period, especially through October,
November, when we'll be in session almost every week.

I may change the ten-day rule fairly soon myself, but
it would not be wise to do it now, 1t would not be falir
to do it now, in my opinion, but we can bring it down
to a seven-day rule, six-day rule, in view of the fact
that we are compressing everything else towards the
conélusion of the case to comply with the order establishing
a schedule, which I mean to adhere to. And I'll give
you some reasons why I mean to adhere to it when we
review the analysis made that Miss Edwards made on the

cagse so far; the witness examination, total summary of

days spent so far, of witnesses, of time for each witness,
time consumed by the various parties, and you will see
that we are quite, we are in good shape.

MR. ECHOHAWK: Your lionor, if I may speak to this
additionally., It's vitally important to the United
States to have some determination on the expedited matter
and furthermore, the reason for that is during the
depositions that were conducted of the Tribal experts
this past week, Mr, Merrill, attorney for Wyoming, has
indicated that he was not intending to answer the United
States' interrcogatories, and I specifically heard him

instruct one of his witnesses not to worry about answering

Frontier Reporting Service
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these interrogatories. 1f we are. --

MR. KROB: Your Honor, I'd object to that as being

privileged.

MR. ECHONIAWK: He said it to me in open Court -- I
mean during the deposition.

If we are to wait the entire thirtyfday period
and have Mr. Merrill come walking in here, object to
the interrogatories and not answer it, the United States,
we're caught short again,

THE SPECIAL MASTER: No. I thought I understood
from you the interrogatories will be answered some time
in the first week in August,

MR. ECIIOHAWR: That's when the thirty-day period
will run. Mr. Merrill has indicated to me and to his
witnesses that he was not intending to answer these
interrogatories. There needs to be a determination,
and the only way to do it is to expedite that matter,

MR. KROB: He's arguing a Motion now that you've
already ruled that we're not going to hear the Motion.

MR. ECHOHAWK: Your Honor, I implore you to either
set the Motion for next Tuesday or waive the ten-day
rule in this instance and to argue it today.

THE SPECIAL MASTER: I can't do that, Mr, Echohawk,
I've already ruled on it.

All right. That clears the deck until about 1:30
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] this afternoon for vyour next witness.
2 MR. ECHOHIHAWK: No, Your lonor. When will the
3 Motion for expedited discovery be heard, on the 27th?
4 TIIE SPECIAL MASTER: It will be heard on the 27th
5 of July.
6 MR. ECHOHAWK: Okay. One additional matter, Your
7 Honor., Yesterday the United States and the State of
8 Wyoming had reached partial agreement or reached agreement
0 for =-

10 MR. ROGERS: Excuse me, May I make one point here

11 on this? Since the Master has now agreed to hear the

19 Motion for expedited consideration on the 27th, could we,

11 at least on behalf of the Arapahoe Tribe, move that the

14 Court require the State at that time, at the time of i
15 the hearing on the Motion to expedite, whether they |
16 intend to either answer the interrogatories or to make {
17 objection to answering at that time so we would know El
15 whether we would be in a position of getting answers

19 within whatever time is set, or whether we're going

20) to have to be faced with a Motion to compel discovery,

91 because we are under a very tight time limit of getting

2 these answers by the time the depositions begin.

23 MR, KROB: Your llonor, it hardly seems appropriate

24 that the Tribes move to essentially amend the United

: o5 | States' Motion, If the United States wants to make that
. R S
y 409 West 24th Siraet Frontliey Reotlng Service 201 Midwest Bullding
' * Cheyenne, WY 821001 3 : Casper, WY 82601
.Hl _ (307) 635-8280 (307) 2371493 | ‘F_,-';




7834

e N il A ol N

amendment, that might be all right,

MR. ECHOIAWK: The United States amends.

MR. KROB: Additionally, it saems a little out of
time to ask the State of Wyoming to make commitments that
have naver been imposed on the other side, that is make
commitments with regard to interrogatories before the

time has run,

MR. ECHOHAWK: But no one has ever openly stated
9 that they did not intend to answer anyone else's

interrogatories,

.
—
—

11 THE SPECIAL MASTER: Yeah. I would assume that
. 12 they propose to answer your interrogatories, but they
13 don't want to be hurried in them, that's what I assume,

14 Now, if there's some substantive reason that you !

15 don't care to =-- that you're not going to respond to ;
16 the request for pfoduction, I would presume you would E
'l 17 raise that, in good faith, right now and not use it as E
2
‘éf 18 another dilatory tactic.
:%:”‘ 19 MR. KROB: If we have any substantive objections, we
'% 20) will bring it to the Court's attention as soon as we
:% ~ 9] | have them,
14 2 THE SPECIAL MASTER: That's the best assurance I
%:' 23 || can give you, Mr. Echohawk.
? ‘ 24 MR. ECHOHAWK: As I stated yesterday, Mr. Krob and
i - oc I reached an agreement for deposition schedules of certain
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1 of the State's witnesses., I believe there are still
2 about seven others that we haven't yet set to be conducted
3 in the free periods where we do not have any trial. The
q only condition that affects this agreement is set out in
5 the first sentence, and that is "subject1to the Special
6 Master permitting depositions during the month of August”,
7 and if we could get a resolution pf that, of that from
8 you at this time, Your Honor, then we can proceed with the
9 depositions,
10 It's the position of the United Stﬁtes that we have
11 made every effort to not conflict with the vacation
12 schedules of the State's experts. We, in fact, have
13 gotten their vacation schedules as to when they're
14 available, They have agreed to the schegule, and it's .“
15 just merely, Your lonor, a determination by you as to E
16 whether or not the depositions will be permitted. {
17 | Mr. Krob is available, the lawyers for the United ;
18 States are available, and the State's experts are available. |
19
. 20
| 21
7 20 * *x *x Kk K
’E?i' 23 |
i g 24
J 25 |t
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' Lé- ! THE SPECIAL MASTER: I'm not going to deny the
# 2 taking of depositions in the month of August or any other
ﬁ_ G 3 time.
. 4 MR. KROB: May I respond to that before you make
. 5 vour final ruling, Your Honor?
| rl;f 6 THE SPECIAL MASTER: Yes.
7 MR. KROB: Mr. Echohawk and I have reached the
H oo 8 agreement before and appreciate the indulgence of the
*- | 9 United States in arranging around the various vacations
10 scheduled. The objection of the State 1s a general one,

| . 11 and that is the taking of depositions during the month

B
12 of August. The State of Wyoming had been led to believe
’] 13 and had represented to its experts the month of August
“" 14 was a month you were to completely take yourself away
f“' 15 from this adjudication.
; 16 THE SPECIAL MASTER: I never told you you would be

. 17 taken away from the adjudication; the only thing I said
. 18 was we wouldn't have hearings in August., And what you

"8 19 do with your time in August is up to vyou,

i

:; 20) MR, KROB: We understood it to be a time meant to
‘ 91 be spent with families, And essentially, if we are going

é 20 to be sitting in depositions rather than a hearing room,

- 07 I think the purpose of the August break from hearings is
/ JL 24 defeated,

: 25 | THE SPLCIAL MASTER: That's hardly my concern, I
A 0V
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1 can't help that. I have accommodated everybody, every
2 lawyer in this case, at least once on personal family
3 matters of deep importance, of hunting and fishing trips,
q on other lawsuits which required you being somewhere for
5 other clients, and I sure can't hold now -- you must
6 agree with me because you signed it, Scott. You agree
7 with me, but some of your co-counsel don't, right?
8 MR, KROB: I'm the one that signed it, I'm the one
9 that handled the whole thing. All I'm saying is that we
10 generally do not want to have depositions at all and we
11 thought it was a time away from the case. But if we do
12 have to have them, I appreclate the indulgence of counsel
13 in working with us to arrange that schedule that you have
14 done.
15 THE SPECIAL MASTER: All right. I will not intervene
16 to prohibit depositions in August,
17 MR. ECHOHAWK: Thank you, Your Honor,
18 MR, KROB: Thank you,
19 MR. ECHOHAWK: Your Honor, I believe that takes care
2() of all the preliminary matters, and we will have our wit-
21 ness regarding the title information on the Reservation
20 available at 1:30 this afternoon,
13 | THE SPECIAL MASTER: Does anyone want to do any dis-
n4 I cussing regarding the possibility of settlement talk? We
08 are favored this morning with a good representation of
409 West 24th Strest Frontler Reporting Service 201 Midwest Bullding
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tribal members and tribal officials. Do you want to see
if -- Do you want to discuss some settlement possibility,
gentlemen, or is it not in order?

MR. ECHOHAWK: I don't think it's in order, Your Honor,
I believe the only way we could discuss it is probably with
Mr. White.

THE SPECIAL MASTER: Or the Attorney General.

MR. ECHOHAWK: Right.,

THE SPECIAL MASTER: What we need is the Governor
and the President of the United States for about an hour
and maybe that would work.

MR. KROB: I would be happy to listen, but I don't
think it would be agreeable,

THE SPECIAL MASTER: We will be in recess until
1:30.

(Whereupon the noon recess was
(taken,
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