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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WASHINGTON

UNITED STATES OF AMERICA, )
) NO. 3643
Plaintiff, %
v. g REPLY BRIEF OF SPOKANE INDIAN
BARBARA J. ANDERSON et al, g — - TRIBE
Defendants. )
INTRODUCTION

This Brief is in reply to the Briefs filed by the State of Washington
| through the Department of Ecology and the Department of Natural Resources.
It also replies to the only Brief filed by any of the individually named
defendants, that of Defendant Boise-Cascade Co.

We will address ourselves first and primarily to the Brief of the.
Department of Ecology and then to that of the Department of Natural
Resources. We consider the Brief of the Department of Ecology to be a
standard Brief of a State in Titigation with a Tribe about a Tribe's
Winters Rights. The bizarre arguments advanced by the Department of
Natural Resources are not of this standard variety and, therefore, will
be discussed separately.

ANSWER TO BRIEF OF DEPARTMENT OF ECOLOGY

STATEMENT OF PROCEEDINGS

We disagree with the State's effort to broaden the issues into
those of a general adjudication. This is not a general adjudication.

It is an action to determine the Winters or Reserved Rights of the Tribe
and of the United States as against the State permittees as a class. In

this regard there is but one issue . . . that is - whether the Tribe and

the United States have reserved rights to the natural summertime flow of

the Chamokane that are prior and superior to the permits to the same




water which have been issued or which might be issued by the State.

The Department of Ecology, in its Statement of Proceedings, would
involve the Court in nonexistent issues and controversies and in arguments
about facts and evidence where the evidence is overwhelming. Some
examples are as follows:

1. The Department of Ecology speaks of the plaintiffs asking for
the placement of a "wall" on the boundaries of the Reservation, through
which State jurisdiction over non-Indians could not pierce.

Plaintiffs postulate no "wall." Rather they postulate the fact,
obvious to them at least, that there is insufficient irrigation flow of
the creek to fill the beneficial needs (the Winters Rights) of the Tribe
and its members. If the Court agrees that this is so there then would
be no "surplus water" to which the State could claim jurisdiction for
non-Indian Reservation lands. There is no need for the Court to become
involved in a legal controversy, solely of Department of Ecology's making
about alleged State jurisdiction over a non-existent “surplus?"

2. The Department of Ecology describes as "mutually exclusive and
incompatibie" the plaintiffs' contention that the Tribe and the United
States have a right to declare the normal summer flow (or 30 cfs) to be
protected for the instream benefits of recreation, esthetics, fishery,
etc. and the right of the Tribe to irrigate.

The right of the Tribe to irrigate is where any so called “surplus"
would go. There should be no doubt of the right of the Tribe and the
United States to exercise their Winters Rights to protect the natural
flow of the stream and to utilize any water beyond the 30 cfs needed for
that for the irrigation of bordering or nearby Indian lands.

3. The Department of Ecology contends that the Court is asked to

"plow new ground" in declaring the Chamokane a free flowing, protected

creek which "if applied throughout the rest of Washington State .. .




would have severe detrimental impacts through the displacement of major
cultural and economic communities."

That argument is irrelevant because in the case of the Chamokane,
except for the several active individual defendants, there is no such-
community in the Chamokane drainage or acquifer area that would be
displaced. — -

This argument of Department of Ecology is glaringly inconsistent
with the National laws and policies providing for wild and scenic rivers
(16 USC 1271, see also 16 USC 577(a) and (b)) and ignores Department of
Ecology's own legislative mandate provided for in REW 90.03.296 requiring
that Department of Ecology establish minimum flows of various streams
needed to protect ecological and recreatfona] values before issuing
consumptive irrigation permits. This is covered in other portions of
this Brief and in our opening Brief, but especially infra where we discuss
the analogous case involving the Little Spokane River. There the Hearing
Officer held that Department of Ecology must establish the minimum flow
of the Little Spokane before it could issue irrigation permits that might
impair the nature and use of the Little Spokane as a recreational,
neighborhood stream.

4. In Department of Ecology's description of the drainage area,
evidence is slanted to give inaccurate impressions.

They, for example, refer to the fact that the creek constitutes the
Eastern boundary of the Reservation as a "controversy."

Department of Ecology speaks of "smal] acreages" being irrigated
outside the Reservation. There are only two major users and it would
hardly be accurate to call defendants Newhouse and Seagle "small acreages.

5. Department of Ecology states that the "Tribe has no present

Plans to irrigate new lands in the Chamokane drainage area. . ."




| This inaccurate and fallacious interpretation of the Tribe's'bosition
with regards to the irrigation of the Chamokane drainage area repeats
itself time after time in the Department of Ecology Brief. The only
reason the Tribe does not irrigate now (preferring to begin in a different
and more expensive, less feasible part of the Reservation) is that it

has determined that the normal irrigation season flow of the creek

should be protected as prayed for. Should the Court not recognize the
Tribe's right to so protect the flow of the creek for its instream

values, the Tribe would then begin to irrigate several thousand acres

of land from the Chamokane. These can be as feasibly irrigated as the
lands now irrigated by defendants Newhouse, Seagle and Smithpeter.

6. Department of Ecology seeks to highlight the testimony of their
hydrologist (Mr. Maddox) to cast doubt on what was obvious to Engineer
Walter Woodward, namely that all the "net" waters flowing out of the
acquifer appear at the springs.

Comparing the testimony of Woodward and Maddox, the latter not
having conducted any studies at all in the basin but restricting himself
to a partial analysis of the records filed by Woodward, the evidence
would seem overwhelming that all the "net waters" left after pumping,
flows over Chamokane Falls and down the creek to the Spokane River.

SUMMARY: In summary the issues are not as complicated as argued by the
State. A1l the issues can be framed in a single question: "Does the
Spokane Tribe and the United States have prior and paramount 'Winters
Rights' to the normal, natural flow of Chamokane Creek both for its
instream values (30 cfs) and for irrigation of nearby irrigable Tribal

Tand?"

We submit that the answer is YES.




FEDERAL STATE RELATIONSHIPS

Department of Ecology labors with outstanding expertise in its
dissertation regarding the evolution of State jurisdiction over waters
and water rights. (Pages 7 et. seq.). This discussion, while interesting,
has 1little, if any, reTevancy to the issues at bar. Clearly the Winters
Rights of the United States and the Spokane Tribe in no way fall within
the jurisdictional umbrella of the State of Washington.

As argue& by the Spokane Tribe in its opening Brief, State law is
only relevant as showing that, even if the Tribe did not have special
Winters Rights it would still have the same rights as any other citizen
group to establish under State Law a reasonable "minimum flow" of the
Chamokane and to appropriate any waters not needed for that minimum

flow, for the irrigation of Tribal lands. This the Tribe could have

done but to do so it would be subjectihg itself illegally to State
jurisdiction. Further it would find its state derived rights junior to
already existing statevissued water permits (Newhouse, et al). Additionally,
it might find itself “"stuck" with the arbitrary, (established minimum

flow of the creek established without a meaningful study) State finding
(unenforced to this date) that 20 cfs minimum flow of the creek is

sufficient to protect the fishery and other in stream values.

Department of Ecology does however (page 8) speak relevantly of
riparian rights. The Winters case to a certain extent analogizes the
Winters Rights of a Tribe to riparian rights and we might assume that that
would be the minimum or starting point of the Tribe's rights. It retained
riparian rights to all sources of water within or bounding the Reservation
for the general benefit and needs ofvthe entire Reservafion.and Tribe.

On its page 10 Department of Ecology seems to "discover" the Winters

-5~




Doctrine and voices that "it is this doctrine which the Court is asked
to rely upon to support the very, very substantial claim of the United
States for the benefit of the Spokane Tribe." Nothing could be closer
to the truth. It should be no surprise that it is this reserved rights
doctrine that places the Tribe'and the United States in such a superior
position in their joint rights to the flow of the Chamokane.

Department of Ecology then goes on (page 11) telling this Court
that it has "the difficult task of fitting specfa] and unique forms of
federal reserved Indian water rights into the federally encouraged and
sanctioned comprehensive water use allocation programs embodied in State
water rights law. . ." We submit that this is not a "difficult task."
It is a simple problem of recognizing the clear Winters Reserved Rights
of the Tribe which pre-empt the entire summer flow of the creek.

DEPARTMENT OF ECOLOGY DISCUSSION OF WINTERS RIGHTS

Department of'Ecology, beginning page 12, discusses its version of
the history and evolution of the Winters Doctrine. By this time this
must be "old hat" with the Court but, 1ike off shoot religious sects,
citing scattered Bible texts, the State tries to find small nuances and
. strict interpretations which it gathers in its fruitless attempt to pare
down the clear amplitude and applicability of this Doctrine.

As in the case of Powers (supra and infra) we must keep going back

to the Winters Case and read and study its entire sequence. The decision
js in three parts or appeals. The first appeal from District Court is
reported in 143 Fed.Rep. 749, Feb. 5, 1906. The second appeal to the
Ninth Circuit is 148 Fed. 684, Oct. 1, 1906. The famous United States

Supreme Court opinion is 207 U.S. 564, Jan. 6, 1908.




The first citation is the foundation stone. ‘It summarizes the case
hiStory and enunéiates the basic Reservation Doctrine that it invokes.
It is fep]ete with quotable sections dramatizing the breadth of the
Doctrine. We will quote only the following:

"We will construe a Treaty with the Indians as 'that unlettered
people,' understood it . . . and counterpoise the inequality
'by the superior justice' which looks only to the substance of
the right without regard to technical rules. . . The law is
well settled that the Doctrine of Appropriation under said
statutes (The Desert Land Act, etc.) applies only to public
lands and waters of the United States. . . when lands of the
government have been legally appropriated or reserved for any
purpose, they become severed from the public lands, and . . .
no subsequent law or sale .should be construed to embrace or
operate upon them. . ." (Page 747).

The second appeal to the Ninth Circuit (148 Fed., supra) was a "re-
appeal” on the final decree. The court merely held to all of its findings
and judgments in the first appeal but dealt specifically with the allegation
that, while the rule of 1iberal construction as "that unlettered people
understood it" is the applicable rule there is "no room for judicial
interpretation” that would disregard the "palpable meaning of the words
of the Indian Treaty."

The court then stated that

"Our former decision does not disregard 'the obvious palpable
meaning of the words of an Indian treaty,' nor does it incorporate
therein something which is inconsistent with the clear import

of its words. It construes and gives effect to what we understand
to be the obvious meaning and intent of the treaty, and holds

that by the expressed terms of that treaty there was reserved

to the Indians the waters of Milk River as a part and parcel

of the reservation set apart to them. We find no ground to
question the correctness of our former decision."

We can now review the United States Supreme Court decision (207
U.S., supra) with better insight. In view of the vast literature construing

the Winters Doctrine it is interesting to note the briefness of this

‘landmark decision. It does not say, as is often contended, that "sufficient




water was reserved to achieve the purposes of the Reservation." We
look in vain in the Winters cases for these words of the oft quoted
Winters Doctrine (quoted erroneously again by Department of Ecology,
Page 12 of its Brief). We find them not in the Winters cases but in the

case of Conrad Investment Co. !;_U,§., 161 Fed. 831, Ninth Circuit 1908,

wherein that court says that the Winters Case was apb]icab]e and "determines
the paramount right of the Indians of the Blackfeet Indian Reservatipn
to the use of the waters of Birch Creek to the extent reasonably necessary
for the purposes of irrigation and stock raising, and domestic and OTHER
USEFUL PURPOSES." (Emphasis Ours).

The Winters Doctrine as outlined in the Winters and Conrad cases
has never been changed or limited. Rather it has been updated and
emphasized as the rule of interpretation and Taw which establish the
paramount and superior Winters Rights of Tribes to waters available to
the various Reservations of the United States.

THE POWERS CASE

Scattered through its Brief, Department of Ecology seeks solace in

the Powers, Skeem and Hibner cases which it tries to interpret as giving

non-Indian successors the former Indian rights. From this unjustified
premise the State leaps to the conclusion that the exercise of these
dereigned rights would be under State jurisdiction, giving the non-
Indian successor the privilege (as in the case of defendant Smithpeter)
to file for and receive a massive permit that unduly pre-empts and
depletes the stream.

The earliest case in point is the case of Skeem v. U.S., 293 Fed.

93, CA 9, 1921. It involved Tands outside the Fort Hall Indian Reservation

in Idaho -- an allotment that remained in the ceded area. To protect



a]]otteesAin that ceded area outside the diminished Fort Hall Reservation
Congress specifically provided that water from streams requifed for
those allotments would be available to irrigate.those lands. The Ninth
Circuit reviewed the various Winters cases and found the doctrine applicable
to the individual allottees on these off reservation lands. The specific
Congressional legislation which controlled Skeem is non-existent in the
Chamokane case.

Several years after Skeem the Federal District Court of Idaho again

considered the indian rights in such lands (U.S. v. Hibner, 27 F.2d 909,

UsDC, Ida. E.D. 1928). That case involved a non-Indian purchaser of a

former off Reservation allotment. The District Court made this ruling

respecting the resulting non-Indian right:
". . . the White man (said the court) would be entitled to a
water right for the actual acreage that was under irrigation
at the time title passed from the Indians. . . The White man,
as soon as he becomes the owner of the Indian lands, is subject
to those general rules of law govern1ng the appropriation and
use of public waters of the State.

Hence, said the District Court, the white man, with regards to the
unirrigated Indian lands he had acquired; would be governed by the laws
of Idaho and would be required to apply water to those non-irrigated
lands with reasonable diligence.

The distinctions between Hibner and Skeem and the case at bar are

quite obvious. No Reservation or Tribe was involved in Hibner and Skeem

because the lands were outside the Fort Hall Reservation. No countervailing
Federal or Tribal jurisdiction was inyo]ved. 25 USC 381 directing the
Secretary to "prescribe such rules and reguiations as he may deem necessary

to secure a just and equal distribution thereof (of needed water) among

the Indians residing upon any such reservations. . ." was inapplicable.




Congress had specifically provided for disposal of the surrounding lands
to non-Indians and for the sale of allotments. There was no prohibition
against other appropriations or grants from available supplies of water
as provided by 25 USC 381.

Thus neither Hibner nor Skeem support Department of Ecology in its

contention either that the successors of Reservation allottees succeeded
to the allottees' inchoate water rights or that the State would have
Jurisdiction over their appropriation and use of the Reservation waters
in question.

Powers (supra) would seem to give us greater "pause." It is often

cited for the principle that successors of allottees succeed to the
allottee's existing or inchoate water rights.

One must read the entire sequence of Court decisions in that case
(19 F.Supp. 155, USDC D. Mont. 1936; 94 F.2d 783, CA 9, 1938 and 305
U.S. 527, 1939). The distinctions from the case at bar are almost too
numerous to 1ist. We discuss the Powers case in our Trial Brief dated
January 15, 1974, on page 46. We point out that the Crow Treaty of
1868, as emphasized by the Supreme Court, contained special and specific
provisions that the members of the Crow Tribe were entitled, indeed,
encouraged to select farms and to commence farmfng. The court held that
the rights to the use of water were reserved "for the equal benefit of
Tribal members." The court concluded that it could not determine the
rights of the Crow Indians or their successors.

If Powers is authority for the proposition that successors in
interest to allottees succeed to the allottees' water rights, the maximum
right receivéd was the amount and extent of that right as it existed at

the time of the change in title. Further exercise of the right would
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remain under the exclusive jurisdiction 6f the Secretaky and of the
Tribe. By no flight of the imagination would it make the quantitative
leap to come under State jurisdiction and become expanded into-a right
to file with and receive from the State a large appropriative permit by
which the noh-Indian successor would receive more than his equitable
share of a limited stream. Nothing in Powers would deprive the Crow
Tribe and the United States from dedicating a specific esthetically
beautiful Reservation stream as a free flowing, natural resource. The
"derived Powers right" would be for a non-Indian to enjoy the beauty of
that stream along with his Indian neighbors.

CONTRADICTORY RATIONALES OF DEPARTMENT OF ECOLOGY AND DEPARTMENT

OF NATURAL RESOURCES REGARDING ALLEGED DERIVED RIGHTS OF NON-

INDIAN SUCCESSORS

In the above-cited portion of their Briefs Department of Ecology and
Department of Natural Resources both take the position that successors
to allottees and homesteaders somehow succeeded to the al1o§ab]e water
rights of the Tribe and the allottees. They conyend‘that these "1ittle
Winters Rights" passed on to the present owners and fell under State
Jjurisdiction.

In total contradiction to the above, Department of Ecology and
Department of Natural Resources also express a ratioﬁale that, as former
Indian land went through a transition of homesteading or purchase from
allottees to non-Indian owners and finally back to the Tribe, the Tands
involved lost their prorata Winters Rights’to water. They argue then that
the priority date of any water rights that might\be allocated to particular
re-acquired lands would be the date of re-acquisition rather than }881.

This argument regarding the‘intérpretation of Powers, etc., is

considered above and in our opening Briefs. What we want to point out
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here is the inconsistency of defendants' arguments. If in fact the
Indian successors of allottees "succeeded to the allottees allocable
Winters water rights," then those rights must inhere in the land and the
Tribe on repurchase would at least "succeed" to the right succeeded to by
the intervening non-Indian purchasers completing a full circle of
entitlement.

More logical is the Tribe's position that Winters Rights inhere in
the Reservation and the Tribe as a whole, not segmented or allocated to
individual parcels of land until the Tribe and/or the Secretary makes
that allocation. Thus they would be available for the benefit of re-acquired
land just as on any other land. These lands woulq comprise part of the
"future needs and uses" of the Tribe as provided for in the various

Winters cases and .especially in Conrad, supra.

EFFECT OF "OPENING RESERVATION" TO TRIBE'S WINTERS RIGHTS

In an earlier Motion to Dismiss and throughout defendants' Briefs and
especially that of Department of Natural Resources a point is repeatedly |
made that somehow in the opening of the Reservation to Homestead in 1908
the Tribe lost its Winters rights to waters to the opened lands even
though.not homesteaded.

Rather than re-answer this argument in detail the writer calls the
Court's attention to the Answering Memorandum of Spokane Tribe to Motion
to Dismiss, filed with the Court on June 7, 1974. |

As that Memorandum adequately argued, the Homestead Act of 1908
authorizing the sale and disposition of surplus lands did not affect TribalA
title in undisposed lands. While technica11y,"restored"yin 1958, 25 USCA
463, (an act affecting several Tribes) title was not "restored." The 1958

Act merely made clear that the affected lands were no longer open to
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homestead. The title to the undisposed lands never left the Tribe.
and hence those lands enjoy the same Winters rights and the same priority
date as to other Indian lands on the Reservation.

The Tribe's Answering Memorandum of June 7, 1974, covers other légal,
points and arguments that will not be repeated here.

STATE JURISDICTION IS LIMITED BY ACT OF 1905

On page 14 Department of Ecology argues that a Tribe does not have.
a right of use or jurisdittion "over all the waters flowing through or
located within the boundaries of an Indian Reservation." They cite the
"mighty Columbia." Again Department of Ecology seeks to amplify this
case far beyond its natural 1imits. We need not discuss the "mighty
Columbia" and its implications. ‘We are talking only of one small stream to
Which we believe the Tribal Winters rights are clear. This case does not
lay claim to thé Columbia or total jurisdiction over it.

Although discussed in our initial Brief, we are attaching as
Appendix No. I a copy of the 1905 Act and the various reports and legislative
comnent accompanying its enactment. Why did Congress feel that it was
necessary to enact this legislation which authorized the acquisition of
water rights on the Spokane River "bordering the Spokane Reservation?" The
1805 Act while authbfizing water power projects is general in nature and
encompasses all types of water permits. It provides that they may be
acquired by complying with applicable State law and securing ihe approval
of the Department of the Interior.

Whereas there are in excess of 25 State issued irrigation permits along
the South bank of the Spokane arm of Roosevelt Lake, the State issuance of
those permits was merely pro forma and none of the permits would have any

validity at all without the requisite approval of the Department of the
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Interior, as provided in the 1905 Act.

Additionally, this gigantic Federal Reservation (Grand Coulee and
Roosevelt Lake) highlights the length and breadth of the Reserved Rights
Doctrine. Bordering the Colville and Spokane Reservations, we have the
Co-existence of the Tribe's Winters rights and the Federal Reserved
Rights whereby the Federal Government reserved the jurisdiction and
right to the waters for the purposes of the Grand Coulee project. In
this duality, despite Department of Ecology's protestations to the
contrary, there is exclusive Tribal and Federal jurisdiction to the
"mighty Cotumbia" behind Grand Coulee. The only State jurisdiction that
exists is by virtue of the above cited 1905 Act which covers the Spokane
River. Where is there legislative authority of a similar import covering
the waters of Chamokane Creek?

In the Grand Coulee Project, the United States has to pass on each
application for irrigation diversion to make sure it does not conflict
with the general purposes of the project. It has to retain total jurisdiction
because it retains total responsibility for the administration of the
hydroe]eétric, multipurpose system. The Chamokane is a microcosm of
that. It is a sparkling, jewel of a stream where total Tribal and
Federal jurisdiction is required to preserve it in its pristine beauty
and to make "judgment calls" as to whether there might be a surplus of
water for the irrigation of Tribal lands.

THE CAPPAERT CASE

Cappaert, cited repetitiously in our opening Brief and by Department
of Ecology (page 15 of its Brief)'affirms once and for all that ground
waters are also pre-empted by the Reservation.Doctrine where necessary

to achieve the purposes of the Reservation.
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Department of Ecology quotes only that portion of the Court's
opinion stating "The implied reservation of water doctrine, however,
reserves only that amount of water necessary to fulfill the purpose of
the reservation, no more." (Emphasis Added).
This would of course be true in the case of a single purpose reservation
so as "to preserve the pup fish," but, in the case of the~Chamokane we
have (and for Grand Coulee) the reservation of waters for manifold'

purposes, not just to preserve one species of fish.
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THE WINTERS DOCTRINE NEVER WAS LIMITED TO AGRICULTURAL USES
AND MANIFESTLY INCLUDES ALL THE NEEDS AND PURPOSES
OF THE TRIBE AND THE RESERVATION
A major line of argument of defendants is that, though the Tribe
does have Winters Rights, they are limited to domestic, sfock watering
and agricultural uses. No case is cited or can be found that says this.
It is deduced from the fact that, until now, the various Winters cases
have had to do with those uses. There is no word, hint or dicta in any
cases that would even indicate an intention of the various Courts that
the Winters Rights would be limited to the agricultural uses evident in
each case. Rather all of the Court statements refer to or imply changing
and expanding uses to cover "“future needs" as those needs and uses
"change in the future."
SCOPE OF THE WINTERS DOCTRINE
Except for general treaty recitals regarding agriculture in the

Powers, Hibner and Skeem cases, there has been no single "Winters Case"

in the history of Winters litigation in which the Winters or Reserved
Rights are said to be based on the specific language of Treaty, Agreement,
Executive Order or Statute. The Reserved Rights Doctrine or Winters
Doctrine is by its very nature based on implication. The implication is
drawn, as in the Winters case itself, from a Tiberal reconstruction of
what the intent of the parties (the United States~and'the Tribe) was at
the time the reservation was established. The Doctrine of liberal
construction "as 'that unlettered people' understood 1tf has invariably
resulted in liberal rulings as to the extent and nature of the rights
reserved.

The Department of Ecology seems to recognize these broad principles

‘(beginning on page twelve of its Brief.) It discusses the "scope" of
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those rights and immediately retreats to a strict interpretation of the extent
of the rights reserved. Gratuitiously and without an iota of legal
precedent it concludes that the rights reserved are limited to domestic,
stock watering and agricultural purposes because the classic Winters
cases involved such purposes.
While every important Indian water rights case has involved irrigation
or fishing that does not mean that the implied rights drawn from the
court decisions are restricted to irrigation and fishing. A phrase that
seems to have been most used by the courts is “"beneficial use." (See

Winters v. U.S., 207 U.S. 564), Conrad Investment Company v. U.S., 161

F. 829, U.S. v. Parkins, 18 F.2d 624). A water right can be maintained

if the water is applied to some "beneficial use." It was in the Winters
case itself that the implication was presented most forcefully. There
the court posed this rhetorical question at page 576:

"The Indians had command of the lands and waters -- command of
all their beneficial use, whether kept for hunting and grazing
roving herds of stock, or turned to agriculture and the arts
of civilization. Did they give up all this?" (Emphasis
Added).

The court's answer was emphatically "no," holding that the Indians
still have that command of "all their beneficial use." Thus, it could
easily, and indeed quite logically be said that what the Tribes "appropriated"
was this total "command." The entire spectrum of "beneficial use” was

appropriated, or more accurately, "peserved" by the Tribes. (U.S. v.

Winans, 198 U.S. 371). The Winters court in using the above language
distinguishes "agriculture" and "the arts of civilization." They are
not presented as synonyms. Rather they are entirely distinct, or the
first is a subset of the second. The Winters doctrine clearly refers to
more than agriculture.

The State of Washingtdn has gone through a similar evolution in
expanding the idea of "beneficial uses." Whereas the original 1917 Code

established "beneficial use" as the sole criterion for appropriating
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water, this beneficial use was construed to mean "beneficial to agriculture.”
9 Gonzaga Law Revie&, 761 (1974). As thé'state progressed, a need was
recognized for a more general definition of beneficial use. This need

has been met fairly recently, in two separate RCW sections:

"RCW 90.54.020 - General Declaration of Fundamentals for
Utilization and Management of Waters of the State:

"Utilization and management of the waters of the state shall

be guided by the following general declaration of fundamentals:

(1) Uses of water for domestic, stock watering, industrial,
commercial, agricultural, irrigation, hydroelectric power
production, mining, fish and wildlife maintenance and enhancement,
recreation, and thermal power production purposes, and preservation
of environmental and esthetic values, and all other uses

compatible with the enjoyment of the public waters of the

state are declared to be beneficial."

As the Anti-Drinking Commercial says, "We will drink to that."

This progression of laws in Washington (and in other states)
illustrates that what is considered a "beneficial use" is a dynamic
concept and subject to change as the needs of the Tribe (or the public)
change.

There is presently being circulated to all interested agencies a
proposed modification and amendment to 25 CFR Part 260 (attached as
Appendix 11) which should be officially published by the time the Court
reads this brief. The proposed new regulations are authored by the
Department of the Interior and are proposed to affect the administration
and protection of the water rights of the various tribes.

The proposed definition of "beneficial use" is as follows:

“(b) ‘'Beneficial use' means any use of water, consumptive or
otherwise, for agricultural, domestic, municipal, commercial,
industrial, aesthetic, religious, or recreational purposes, or
for the maintenance of adequate stream flows for fishgry,
environmental, or other- beneficial purposes on an Indian
Reservation."

This proposed definition is of course remarkably 1ike'wash1ngtoﬂ‘s
statutory definition ébove and Tike others being adopted by the various

western states.
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While not relevant to this portion of the Brief "Reserved Water
Rights" are defined as being "those rights to the use of waters recognized
as reserved in accordance with the principles enunciated in Winters V.
U.S., 207 U.S. 564, and subsequent cases, which rights have either an
immemorial priority or a priority date as of the establishment of the
Reservation.”

The language of the various Winters cases focuses on the'absurdity
of a policy which would at the outset contain the Indians on arid land
and then make the land useless by denying to Indians the necessary
rights to the use of water to make the Reservation livable and to advance
the Indians in the "Arts of Civilization." Such rights are found in the
intent to create the reservation. The circumstances and conditions
Surrounding the creation of the reservation must be looked at to determine
their scope.

"It would be irrational to assume that the intent was merely
to set aside the arid soil without reserving the means of
rendering it productive. . . the good faith of the attempt to
induce the Indians to make their homes on the reservation, and
to remain there, seems inconsistent with a purpose of reserving
the lands only, leaving the waters of the stream to be diverted

without 1imit by the settlers above." U.S. v. Walker River
Irr. Dist., 104 F.2d at 339.

In focusing upon the intent of the parties at the time of the
reservations' creation, the courts have in fact made a subtle shift from
the aboriginal reserved rights rational of the original Winans - Winters
rule to the present governmental reserved water rights doctrine.

"When considering the nature of the grant under consideration
we must not forget that it was not a grant to the Indians, but
was one from them to the United States, and all rights not

specifically granted were reserved to them." U.S. v. Hibner,
27 F.2d 909, 911 (Ninth Circuit 1928).

EXTENSIONS OF THE WINTERS DOCTRINE

The cases since Winters and Conrad have clarified and expanded the
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nature and extent of Tribes' Winters Rights and the related Federal
Reserved Rights Doctrine.

The first step was the verification that théy existed equally on
Executive Order Reservations so.that the means of creation of the reservation
become immaterial. |

"We can give but short shrift at this late date to the argument
that the reservations either of land or water are invalid
because they were originally set apart by the Executive (in

Executive Order Reservations, without treaties or agreements).
Arizona v. California, 373 U.S. at 546."

and

"The doctrine of liberal construction in determining those
rights should extend equally to Executive Order Reservations
- (U.S. v. Walker River Irr. Dist., supra).”

Navigability was held not to be a factor and the states got no:

greater jurisdiction or right on navigable streams than on non-navigable ones.
(See Arizona, supra).
Non use never operates to work a forfeiture of Winters Rights.
"The failure of the Indians to use their water will not cause
either an abandonment or a forfeiture of their rights thereto.
(See Hibner, supra.)"
Even the fact that the Indians received the land in fee title

rather than trust did not preclude or 1imit a resulting Winters Reservation

of the water necessary for the Indians' land (State of New Mexico v.

Agmggg, 537 F.2d 1102 (1976). This recent case ié an interesting recapitulation
and summary of the various cases involving Winters and Reserved Rights
including that occurring in Cappaert, supra.
The Tribal rights are not quantified or limited to a certain amount
but can expand in future years. '"not only for present uses, but for
future requirements. . ." (Conrad, supra). "The reservation was not

merely for present but for future use. Any other construction of the
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rule in the Winters Case would be wholly unreasonable." ‘(Ahtanum . .
48 years later).

Since courts have recognized the Indians have a future interest in
water supplies, the rights of all others must necessarily be subject to
change. A present utilization of Winters Rights can thereby cut off

non-Indian users. See U.S. v. Wightman, 230 F. 277 and U.S. y;_walker

River Irrigation Dist., supra.

As so clearly expressed in both Winters and Ahtanum the apparent

conflicting interests and implications between Indians and settlers have
always been balanced in favor of the Indians.

In U.S. v. Walker River Irr. Dist., supra, the court recognized

that its decree finding an imp]ied'reservation of waters "to the extent
reasonably necessary to supply the needs of the Indians" would greatly
"depreciate the value of the water rights of the upstream owners, and
make impossible any intelligent program of'farming” (104 F.2d at.340).. This
effect of diminishing the non-Indian use has not deterred the courts.
It should not here.

It is clear that the Indians' rights to the use of water as conferred
by the Winters Doctrine are not limited by prior or subsequent use by
white settlers who also need the water, even if those settlers were granted
land by the state or issued United States patents. The settlers' right
to use of the water exists only to the extent the Indiéns do not presently
exercise their Winters Rights. In the case at bar the Indians have
exercised their rights in their Resolution (Exhibit 7) to preserve the
natural flow of the Chamokane.

USES INCLUDED IN WINTERS RIGHTS

Every dicta and implication of the case law is that Winters Rights
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are for any reasonable beneficial use. We have already discussed relevant

quotes from the older cases, the "Arts of Civilization" in Winters where
the Court also held that the placing of the Reservation's boundary in
the middle of the Milk River was "For the purpose of reserving the right
of the Indians to the use of said water for irrigation, as well as for

other purposes." (143 F. 740, 748, Emphasis Added).

We have mentioned Conrad which in explaining Winters said:

"The controversy involved the right . . . of the Indians . . .
(in Winters) to the use of . . . the waters of Milk River for
useful and beneficial purposes." (id. at 830, Emphasis Added).

The Court in Conrad described the Indians' rights as "The paramount
right . . . to use of the waters . . . to the extent reasonably necessary
for the purposes of irrigation and stock raising, and domestic and other

useful purposes." (id. at 831)

What did the Ninth Circuit have in mind in its repeated use of the
“"other purposes” phrase? Certainly it was leaving the door open to
other uses which might arise in the future. Irrigation was in the
forefront of the Court's mind. The 1908 West of the Ninth Circuit was
an agrarian society. Nevertheless the Court thought of the future of
the Indians as well as their present.

"The government has undertaken, by agreement with the Indians
on these reservations, to promote their improvement, comfort,
and welfare, by aiding them to become self supporting as a
peaceable and agricultural people." (id. at 831).

The intention generally was to turﬁ the Indians into farmers, but
the role of the government didn't end there. Changing nomads to farmers
was only a means to an end in 1877 or 1881. The objective sought was
really the metamorphosis of each Tribe of Indians into an economic,

social and political unit. Turning them into farmer§ was just one step

to that purpose.
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In U.S. v. Parkins, 18 F2d 642 (D. Wyoming 1926) where the right to
divert water running through a Reservation was at iésue, the Court
determined:

"The treaty in this case, 1ike all other treaties with the
Indians creating reservations contemplates the use and benefit
of the lands within the reservation to . . . the Indians,
which likewise includes the irrigation of those lands.”
(Emphasis Added).

What we really are concerned with is the uses of water not specifically
contemplated at the time the reservation was established. In the case
involving the water rights of the Walker River Reservation (cited above),
the court said: 4 '

"It was pointed out in the illuminating opinion of Attorney
General (now Justice) Stone of May 12, 1924, (Opinions of
Attorney Generals, Vol. 34, page 171) that doubts whether
reservation of lands for the Indians included rights to hidden
or latent resources, such as minerals, petroleum or water
power, have, as a practical matter, uniformly been resolved in
favor of the Indians.”

(Note: That Qpinion is attached as Appendix III.)

The Attorney General was trying to define just what property interests
were held by Indian Allottees and Tribes. He postulated that they must
own beneficially during the trust period what they would receive at the
end of the trust period. Since an owner in fee would have these various
rights to the accompanying resources, latent or otherwise, the Indian
trust lands included these rights before the fee title passed. Naturally
the Indian allottee or Tribe would receive fee title to everything that
went with the land. The timber, minerals, all surface rights, and the
water rights, in their expanded definition (including esthetics, recredt{on
and instream values), would of course be included. Therefore, the
Attorney General reasoned, those property rights existed during the

trust period.
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(See U.S. v. 5,677.94 Acres of Land, 162 F.Supp. 108 (D. Mont.

1958) and Confederated Salish and Kootenai Tribes of the Flathead Reservation,

Montana v. U.S., 181 Ct.C. 739 (1967)).

THE PURPOSE OF THE WINTERS DOCTRINE

Towards the end of the Nineteenth Century the United Stated through
such commissions as the John Wright Commission (which negotiated the
1887 Agreements with the Tribes in this area) had a twofold policy. It
was the removal of Indians as a threat to the white man in the pursuit
of America's Manifest Destiny, and to assimilate the remaining Indians
into white civilization. The removal to reservations seemed to achieve
both purposes. The Indians were to become "settlers" in their own right
and change their culture and 1ife to achieve the "arts of civilization."

In uti]izing the reservation approach, it is inconceivable that
Congress would have taken

“from them (the Indians) the means of continuing their old

habits, (and not) leave them the power to change to new ones."
(Winters, supra) (Emphasis Added).

The new 1ife of the Indians would necessarily be that 1ife dictated
by the environment where they were to live. In Eastern Montana it would
necessarily go in the direction it actually has - farming, grazing,
cattle, mining, 011, coal. Under the Winters Doctrine there was reserved
from available waters, sufficient water to achieve these long range
goals.

But in this area, especially with regards to the Spokanes and
Colvilles who were to live on portions of that wonderful fishery composed
of the Spokane and Columbia Rivers, with small farmable acreages intermixed
with timber and grazing lands, farming and ranching could not by themselves

make the Indians self sufficient. The Tribal land base, both allotted
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and Tribal, lacked sufficient agricultural land for more than a few
Indians. Living on stump ranches and hill sides was feasible only if
the Tribes and their members could utilize the various Reservation
resources, including especially the Chamokane, Spokane and Columbia
which together constituted a "fishery beyond compare."

To paraphrase Winters: Is it conceivable that the Department of
the Interior and Congress in forming and approving the Colville and
Spokane Reservations took from the Indians their most important resource
of a]],vthe bountifu] fishery and the waters with their multiple uses
and benefits?

If the intent was to contain the Indians and yet change their
habits so that they could some day become a viable social and economic
force, then Winters must be asserted to give them the means to that end.

If the means was in the water (as it manifestly was) then the Tribe must

retain and the United States government must reserve for them the necessary

use of it. Indeed, it would be an embarrassing policy if the United
States government promoted the establishment of thousands of poor farmers,
eternaily dependent upon the government's mercy for handouts -- with the
Indian as a serf and the federal government as Lord.

Carrying the intent doctrine to its logical conclusion brings us to
this recent law review quotation: [

"If the contemplated purposes standard is adopted, the purposes
underlying the creation of each Indian reservation must be
carefully considered. The various treaties and statutes
creating reservations speak in terms of providing a permanent
home for the Indian or of setting aside a place for him to
live free from encroachment by non-Indians. It appears that
this language reveals an intention to permit the Indian to do
the same thing with the reserved lands of his home as the
white man does with his lands, such as irrigate the irrigable
acres, develop the minerals, create communities, preserve the
environment for fish and game, preserve minimum stream flows,
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provide for recreation, and establish industries to the extent
that the lands lend themselves to this type of development.
Assuming all of these purposes were intended, not all may
require water for their fulfillment. If water is required,
however, for the fulfillment of a contemplated purpose, the
sovereign may be deemed to have reserved the water." (Ranquist,
The Winters Doctrine and How it Grows: Federal Reservation of
Rights to the Use of Water, 1975 B.Y.U.L.Rev. 639, 659).
(Emphasis Added).

Apply those principles to the Spokane Reservation and it is inconceivable

that the "sovereigns", the Tribe and the United States, did not reserve
the Chamokane for the use for which it was admirably suited, an ecological,
esthetic fishery and recreational community resource.

A review of the various treaties and agreements reflects that
hardly any referred to water. They all referred to land. The parleys,
however, were so replete with assumptions and reassurances that the
Indians and government agents did not think it necessary to mention the
water with any more particularity than timber, coal, minerals, and other
special resources. While none of these "general" resources were mentioned
in the agreements, such as the Agreement of 1887 with the Coeur d'Alenes,
John Wright repetitiously referred to the general resources of the
reservation, including good soil, timber and water, as making it a good
place for the Indians to live and retain their identities as Indian
Tribes.

The courts stepped in to fill the wording gap of the treaties,
1nvériab1y interpreting them as including all of the resources reasonably
contemplated to be part of each reservation. No case can be cited
wherein the Court held that a Tribe did not receive each of these resources
(timber, etc.) including the Winters line of cases involving water.

The water cases, Winters, and the rest, were all in the Ninth

Circuit. That court was forced to act, and acquired expertise in the
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area just as the Second Circuit has acquired expertise in Securities
Regulation. The Ninth Circuit and the Supreme Court, in recognizing the
plight of the Indians should they have ruled differently, uniformly
concluded that Congress must have intended to deal fairly with the
Indians by reserving for them the water without which their land would
have been next to worthless.

On the Spokane Reservation, although some farming and ranching was
Contemplated, its rocky, mountainous terrain precluded agricul ture
either on a large scale or on small family subsistence units. The
possibilities for agriculture were further limited when the reservation
was opened for settlement, and settlers homesteaded the best farm lands.

The primary interest of the Colvilles and Spokanes in entering
their reservations was to continue tﬁeir existing fish-based culture.

As long as they had access to the great salmon runs, the native fish and
the fruits of the frontage lands, they could survive. It was this
environmental unity that made each reservation feasible.

In considering the Archival Record and known facts it is c]ear that
the Spokane Reservation was established to end conflict and release
lands for white settlement. The Indians were reassured that they could
continue to 1ive as they had previously, although restricted to a diminished
area. When that area was formally set aside in 1881, it should be noted
that the United States government's motivation was not just for the
Indians' benefit, it was for the government's "convenience." As was
stated in Senate Report No. 664, 52nd Congress, First Session (1892).

"In the spring of 1872, it being called to the attention of
the Commissioner of Indian Affairs that certain roving bands
of Indians in the eastern part of the territory of Washington,
with whom the United States had no treaty relations, should,

for the convenience of the government in dealing with them, be
placed upon a reservation. . ." (id. at 1).
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A1l of these Tribes and especially the Spokanes were a fishing,
hunting and berry people. The rivers and streams (and especially the
Chamokané) running through and around their lands were the basis of
their culture and economy. In a Solicitor's Opinion, J. H. Seupelt, May
29, 1914, in a determination of ownership by the Colvilles to the
middle of the Columbia River, we find the following:

"It would seem reasonable that the intention in the establishment
of the reservation was to include the land to the center of

the river to protect the fishing interest of the Indians, as

it is well known that the Indians secure a great deal of their
subsistence from the fish obtained from the Columbia River."

43 1.D. 267, 268.

The Spokanes title was clear (to the far banks of both the Rivers
and Chamokane) hence the lack of a Solicitor's Opinion regarding its
title to the river and creek beds "to protect the fishing interest."

We refer again to Senate Report No. 664, supra, wherein it is said:

"The portion of said reservation not ceded contains ample
territory for the comfort, security, support, and maintenance

of all the Indians upon said reservation in their avocations
of life." 1id. at 4. (Emphasis Added).

What was said of the Colvilles can be "doubly" said of the Spokanes.
In the case of the Spokanes the proclamation of the Reservation was the
result of the parley and Agreement of 1877. The cession of the aboriginal
lands was the result of the Parley of 1887. The reservation was of a key
portion of their aboriginal lands in the heart of their river creek
system. Their "avocation" involving the streams in their amplitude of
uses (as a fishery and much more) was clearly evident. The only thing
that made this relatively small (much smaller per capita and much less
arable land per capita than the Colville) reservation feasible at all
was the combination of arid, mountainous, timbered Tand and the bountiful

river system.
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It seems absurd that anyone would contend for the principle that,
while there was:a reservation of water rights on the Chamokane, it was
only for irrigation and then only of lands designated during the homestead
era as agricultural (excluding the sparse timberednland). Yet that is
what both Department of Ecology and Department of Natural Resources are
trying to tell the Court here.

EVOLUTIONARY CHANGE OF WINTERS RIGHTS

We will not repeat our quotations from the Conrad and Ahtanum

cases that are in point on this subject. We advert to the Tanguage of
Winters about Congress not taking from the Indians the means of continuing
their old habits without Teaving them "the power to change to new ones."
Winters, supra, at 577. The Indians' "future needs" imply, as in the case
of Washington's own law, changing beneficial needs and uses.

With the Spokanes we have a classic and extfeme case of changed
circumstances with most of the changes forced upon them by their trustee,
the United States Government. Aside from the technical, scientific, and
cultural revolution that has seized all of America and to which the
Indians were equally subject, we had the construction of Grand Coulee
effectively terminating their fishing culture. Roosevelt Lake flooded .
out much of their farmland. Most of the remaining good farm land was in
the hands of settlors, the homesteaders, etc., either through patents
from the government or federally approved transfers from Indian allottees.
We are left with the paradox of United States governmental action almost
destroying the basis for which the reservation was created, leaving but
one primal, unpolluted, undammed stream, the Chamokane.

Here we advert to a contention made in the Brief of the Department

of Natural Resources. It seeks to turn around our argument as outlined
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above and contend that, since the river system included in the reservation
was so bountiful, the Tribes and the‘government could not have had in

mind the Reservation of Winters Rights to ﬁhe extent claimed on the
Chamokane. The Chamokane was such a tiny part of this vast system, it
probably, according to the Department, was not even considered. Therefore,
the Department unbelievably argues, there was no reservation of the

waters of Chamokane.

It is probably true that, in view of the entire naturally integrated
river system that was in existence until the Grand Coulee Project, little
thought was given to each small part'of it. Each segment was merged in
the totality. We liken the argument of the Department to a banker saying
"Since you originally had $10,000.00 in your savings account and wanted
to save that $10,000.00, you could not have seriously intended to save
the last $10.00." The Chamokane is the last $10.00 of this wonderful
savings account of resources the Tribe thought it had "forever."

The Department of the Interior Executive Summary of Critical Water
Problems Facing the Eleven Western States, Westwide Study 6-7 (1975)
states in part:

"There are significant opportunities for development of agricultural,
industrial, energy, recreational and other economic activities

on Indian Reservations throughout the West that, if realized,

could improve the economic status of the Indian Tribes tremendously.”

We ask, DOES WINTERS AFFORD THE BASIS FOR ACHIEVING THESE OPPORTUNITIES?
The Tribe has its mining industry. A short distance downstream on the
Spokane it has its multimillion dollar reclamation project. It has its
timber and farming industries. On its eastern boundary it has the
Chamokane, its only remaining pure flowing stream and fishery. How
Togical to protect and preserve it while engaging in the industrjal‘and

economic reclamation and development of the rest of the reservation.
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What more within the Tribe's entitlement.

CONCLUSION TO THIS SECTION

Every logical, economic, cultural, anthropological and legal analysis
adds weight to the conclusion that the waters 6f Chamokane Creek were
reserved and preserved for the Spokane Indians as an esthetic, ecological,
fishery recreational resource with the surplus of waters not needed for
those purposes reserved for the irrigation of the Tribe's adjacent
lands.

A modern treatment of Indian water rights and their relation to
general water rights law is contained in the Encyclopedic publication,
"Waters and Water Rights," Editor in Chief Emmet Clark, Vol. Two, Chapter
10, pages 373-399, entitled "Indian Water Rights." (Available in
Spokane County Law Library.)

It is interesting that the writers of this lengthy work, dealing
with the whole field of waters and water rights comes up on the side of
the plaintiffs in this case on every point they discuss. (Note: They
do not, however, discuss the issue of the various uses for which Winters

rights exist.)
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STATE JURISDICTION - "SURPLUS WATERS"

It is difficﬂ]t to follow the rationale of Department of Ecology,
beginning page 32, wherein it attempts to get around the various cases,
including Winters itself and argue for State jurisdiction over hypothetical
"surplus waters."

Most of the cases cited by Department of Ecology are tax, civil and
criminal cases. The Winters cases including the case at bar deal with a
single natural resource which was by imp]icatfon reserved along with the
reservation of lands at the time the Reservation was established. They deal
with the prior and paramount rights of the Tribe to that resource and,
finally, with the jurisdiction to administer and protect it.

With all respect to the Department of Ecology, it did not cite (because
it could find none) a single appellate water rights decision that finds
that the state has.any Jurisdiction at all in the administration of waters
on an Indian Reservation even if there are "Surplus Waters" surplus to
the needs of the Tribe. The Department of Ecology's position is stated
again on page 44 wherein it proclaims that it asserts no jurisdiction
"over the rights of Indians" over the Tribe's frea1 property"” and no
jurisdiction over Indian lands or water. And then

"The State asserts jurisdiction only over 'excess waters,'
i.e., waters of a water body on non-Indian lands not necessary
to satisfy rights of Tribes as reserved by treaty. . ."

There is no need for the Court to attempt to follow such semantics.

The Court, from the evidence, can easily find that there are no "excess
waters" theoretical or actual. As in the Bell Bay (Lummi Tribe) and the
Walton (Colville Tribe) cases, the available water is obviously insufficient
to fill the}minimum Winters needs of the Tribe and its members, especially

with a minimum flow of 30 cfs. That being true, why litigate the issue
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of jurisdiction over non-existent "Surplus Waters."
Department of Ecology in its search for precedent cites the usua1
cases which affirm that a state has jurisdiction over non-Indians on a
Reservation. It agrees that the state would have no jurisdiction over
Indians, Indian lands or Indian rights except where confirmed by Public
Law 83 - 280 (28 USC 1360 and Washington's companion statute RCW 37.12).
RCW 37.12 is a partial jurisdiction Taw which extends state jurisdiction
onto Indian Reservations over eiéht Tisted items (traffic on public
highways, juvenile delinquency, etc.) and extends total state jurisdiction
over Indians on non-Indian lands on a Reservation. Not yet reported,
but in a slip opinion dated April 29, 1977, the Ninth Circuit struck
down all of RCW 37.12 on the grounds that the "checkerboard total jurisdiction,"
where jurisdiction was "based on the status of title to the land upon
which an alleged criminal offense occurs" violated the United States
Constitution. The court said |
"We hold that Washington's partial assumption of jurisdiction
based upon this land title classification cannot withstand the
Yakimas' equal protection attack, and we strike down Section
37.12.010." (Confederated Bands and Tribes of the Yakima

Indian Nation v. State of Washington, No. 74-1225, Ninth
Circuit, April 29, 1977).

This court is aware of its own 1976 decision in Confederated Tribes

v. Washington holding that the United States and the Colville Tribes had
preempted hunting and fishing jurisdiction and that the State of Washington
could not require non-Indians to have state hunting and fishing Ticenses
to hunt and fish on the Colville Reservation, the Tribe having enacted
its own hunting and fishing code which included the 1icensing of non-
Indians.

It should be born in mind that the Washington Statute providing for

checkerboard jurisdiction involved both criminal and civil jurisdiction
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.and both were struck dOwh. The Ninth Circuit held that all of RCW 37.12
must be held invalid because it was inconceivable that Washington would
assume total jurisdiction in the eight listed items except in conjunction
with its total jurisdiction on fee land.

_One cannot read that Ninth Circuit opinion without being convihéed
that it would also strike down the split or checkerboard jurisdiction
over water rights argued for by the State of Washington. In this case
Department of Ecology would have the Court rule a divided jurisdiction
on a checkerboard basis (fee land and Indian land) over a single 1‘ntegrated~
resource that underlies and permeates all the land (fhe.Chamokane and ,
its aquifer). It would seem that such split jurisdiction would be more
clearly unconstitutional than RCW 37.12.

Counsel for Department of Ecology on page 45 cites 25 USC 381 which
directs the Secretary of the Interibr "to prescribe rules and regulations
as he may deem necessary to secure a just and equitable distribution
thereof (of needed irrigation water) among Indians residing upon any
such reservations, and no other appropriation or grant of water by any
riparian proprietor shall be authorized or permitted to the damage of
any other riparian proprietor."

This statute is discussed in detail in plaintiff's other Briefs and
especially in that of the United States. Let us assume that it is
susceptible to the interpretation of Department of Ecology with regards
to the Chamokane. What Department of Ecology is contending is that the
Secretary's authority and obligation under the statute is limited to
"waters necessary for Indian lands" and that he would have no jurisdiction
over any theoretical "sufp]us." ‘Let us also assume that there is some

"surplus” waters.and it becomes obvious that the Secretary and his
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Tribal designee (as provided in Appendix II in the proposed Federal rules)
would be administering a single, Tribal resource for the benefit of the
Tribe and its members. This resource is not like the "mighty" Columbia.
It is a Timited resource in which any alleged surplus would have to
await for its determination the vagaries of weather and run-off in any
particular year. It would be totally impractical, if not illegal (under
the Yakima case, supra) to so fractionate and segment the administration
of this resource so that the State of Washington would be administering
the theoretical, fluctuating, changing "surplus” coincident with the
Secretary and the Tribe administering the same resource (the Chamokane
waters) as a whole.

‘ Such a course would give the State its choice of three approaches.
The State could proceed as it has in the past issuing permits without
regards to the water availability, leaving it to the United States or
the Tribe to Titigate ad nauseum to keep the permittees in control. The State
could "stand by" ready to step in in any given year when some theoretical
administrator might determine that there is a surplus, and administer
that small surplus among several non-Indian permittees. Finally the
State could refer its potential clients to the Tribe and the Secretary,
for conditional water permits to be administered in good water years by
the United States or the Tribe.

The presence of these state "surplus waters" permittees wpu1d
require constant on going policing and monitoring, either by the State
or the United States.

We submit, howeyer, that this Court need not enter this arena. If
it finds as we believe the evidence indicates that there is no likelihood

of a "surplus"-available for non-Indian permittees, the issue becomes
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moot. The Tribe and the Secretary, assured of the minimum stream flow,
will then be.responsible fof administering any surplus above that minimum
stream flow, presumably making it available for the irrigation of nearby
Indian lands.

Department of Ecology on page 37 seeks to simplify this issue by
the question:

"Does the State of Washington have authority to issue water
rights authorizing withdrawal and use of waters located on
non-Indian lands within the original boundaries of an Indian
Reservation?"

Stated in this manner, and assuﬁfng a single, isolated water source
on non-Indian lands, we could possibly accept a concept that the state
could exercise jurisdiction. The hypothesis, however, does not exist in
the real world. Except for ‘minimal quantities of water that fall only
on the non-Indian land and perhaps reach the farmer's cistern, well
or small storage pond, we can think of no possible instance of a
source of water on a non-Indian farm that is not a portion of a general
water resource. There invariably is, as on the Little Chamokane, a
single creek, passing through miles of Indian land, or as in the case of
the Chamokane a combination of a large aquifer and creek involving
thousands of acres.

It is not accurate, therefore, to speak of waters "located on non-
Indian lands" or on aﬁy land in particular. The waters constitute a
complex hydrological system where individual uses involve the entire
system and the surrounding community. How can it be legally practical
for either the state or federal (federal-Tribe) to operate with a split
jurisdiction within this unified system without as has already happened

on the Chamokane, impairing or 1gnoring the legal rights of those governed

by the other jurisdiction.




Chamokane is the classic example of what happens. Here we have a
hydrological system (aquifer and creek) to which the United States and

the Tribe has obvious paramount, superior Winter rights. Yet the State

of Washington went right ahead issuing irrigation permits with little thought

given to those superior rights. 'On the Little Chamokane going through
the former Anderson property (the first named defendant in this case) now
owned by the Tribe, the State of Washington issued a single permit to
Anderson for three times the summertime flow. In its esthetic and
scenic travels, that beautiful little creék bubbled and sparkled past
and lent beauty to thousands of acres of Indian lands. These lands had
obvious first rights to its waters including the right for it to flow
Past each property unimpaired and undiminished as a sparkling jewel, to
the Spokane River. The destruction of this creek is a typical example
of the exercise of state jurisdiction over waters on an Indian Reservation.
An example of the jurisdiction of the United States in practice is
the fact that, whereas the State of Washington has issued about twenty-
six irrigation permits to farmers on the sodth side of the Spokane arm
of Roosevelt Lake,.every single one of those permits required the approval
of the Department of the Interior . Those approvals were primary and
not secondary‘and recognized that the purpose of Roosevelt Lake was to
be an esthetic, recreational, power producing resource of the people of
the United States not subject to diminution by diversions for irrigation
except with federal approval. Depaftment of Ecology says on page 42
of its Brief:
"The State of Washington has stated many times herein, as the
- Court did in Tweedy, that federal reserved rights are governed
by federal law, not state law. And of course we would not

have any quarrel with the contention that such reserved water
rights would apply to all waters within a specific water body
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whether located under trust severed non-Indian or Indian
lands, or for that matter, located in part under 1 non~Ind1an
‘Tands outside the original boundaries of a reservat1on
(Emphasis Added).

One reads that and wonders what we are litigating about.
On page 44 Department of Ecology states:

"The State asserts jurisdiction only over 'excess waters,'
i.e., waters of a water body. on non-Indian lands not necessary
to satisfy rights of Tribes as reserved by treaty. Further,
water rights issued by the State, applicable to water on non-
Indian lands within a reservation, are ciear]xAsubJect to all
prior (senior) reserved Indian rights. . ." (Emphasis Added).

Non-Indian lands within the Reservation (all formerly Indian lands
and derived either through homestead entry or supervised sale or transfer
to a non-Indian) have no water rights at all if in fact the stream or
aquifer is totally preempted by the Tribe's Winters Rights. This is
obviously the case on the Chamokane, there being insufficient water to
fulfill both the instream rights of the Tribe (minimum.flow) and to |
irrigate its lands bordering the creek or basin.

Department of Ecology states on page 46:

", . . the state's assertion of authority in this case extends
on1y to: (1) non-Indians. (2) non-Indian lands, and (3)
waters beyond the amount required to satisfy Ind1an reserved
rights. . ."

We ask again, why cross into this question of jurisdiction where
obviously there are no "waters beyond the amount required to satisfy
Indian reserved rights?"

Department of Ecology, beginning at page 46, cites the only case
that supports its theory, that of the State Superior Court in Tulalip

Tribe v. Walker, Snohomish County Ne. 71421 (1963).

We totally disagree with that opinion and regret the fact that no
one saw fit to appeél it in behalf of the Tribe. Nevertheless the

entire decision is based on assumptions that are not existent in our
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case. It found that the state could issue permits only to "surplus

waters" and the Court says in its Opinion:

“I can find no case which denies to a state the power to

assert its legitimate interest in the waters of a non-navigable
stream flowing across lands owned in fee by non-Indians where
only the right to the use of such waters by non-Indians is
involved and the right to use by Indians is not affected
thereby. . ." (Emphasis Added). '

In Chamokane we -are not talking about waters flowing only across

non-Indian lands. Further the right to the use of Chamokane waters by
the Tribe is directly affected by any use of the same waters by non-
Indians either from the Chamokane aquifer or the stream itself. The
affect is direct and positive. The whole issue in this casé is the
Tribe's right to continue to use or eﬁjoy the benefits of the creek

versys its depletion and impairment by non-Indian use.
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ACTION BY WASHINGTON STATE POLLUTION CONTROL
HEARINGS BOARD ON WATER RIGHT ON LITTLE -
SPOKANE RIVER ANALOGOUS TO CHAMOKANE CASE
Department of Ecology (page 46) saw fit to append to its Brief a

copy of the Superior Court's decision in the case of Tulalip Tribe

v. Walker, alluded to above.

Department of Ecology should therefore not object to the writer
appending a water rights decision of the Pollution Control Hearings
Board regarding the Little Spokane River and it is attached marked
Appendix IV.

The Court is certainly familiar with the Little Spokane River which
while about five to ten times as large as Chamokane Creek, constitutes a
beautiful, recreational, esthetic resource of the Little Spokane Valley,
winding down past Wandermere Golf Course where it is spanned by the 17th and
18th holes.

| The attached decision is in an appeal to the Pollution Control Hearings
Board by the Little Spokane Community Club from the granting by Department
of Ecology of Surface Water Permit No. 16229 to a-Howard H. Gatlin for
a diversionary irrigation use of 2.0 cfs of the Little Spokane's summer
flow of water. Thus, except for the larger size of the Little Spokane
River and its more dense residential population, it is a situation remarkably
1ike the permits issued by the State of Washington and especially that of
Defendant Smithpeter to the Chamokane waters.

The writer quotes from the Board's conclusions, beginning on page
5, as follows:

"Before considering the specifics of this matter, the Pollution
Control Hearings Board first takes note of a gradual change over

the years relative to the accepted uses of public waters, ripa(ian
rights, once paramount, gave way in the arid west}to the doctrine
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of non-riparian appropriation for beneficial use. More recently
there has been a recognition that esthetic and recreational

uses of public water are as important as earlier, historical
rights of irrigation. Riparian rights for recreational purposes
on non-navigable lakes have been recognized in decisions of

the State Supreme Court and it may be reasonable to assume

that the court some day may also apply this doctrine to non-
navigable streams. In any event the Water Resources Act of

1971, stating that public waters of the state are to be "protected
and fully utilized for the greatest benefit to the people,'
includes use of water for ‘recreational' purposes and 'preservation
of entironmental and esthetic values' among its 'general
declarations of fundamentals."

and |
|

“In the instant matter there appears to be a classic example of

this gradual change in acceptable uses of public water bodies. Once
a farming region dependent to a great extent on irrigated water
removed from the Little Spokane River, the area between Chattaroy
and Dértford today -- intervenor's non-riparian acreage being

an exception . . . is almost entirely devoted to the development

of river bank and upland 'country 1iving' homesites. The Little
Spokane River has changed from an agricultural stream to a
residgntiaT brook but respondent, (Department of Ecology) in its
field| examinations and consideration of intervenor's application,
took no more notice of this basic change in the use of the Little
Spokane River than to make a cursory acknowledgment in its finding
that 'irrigation and esthetic benefits should not be . . .
undermined.' It well could be asked therefore, what agency of

the State government is to prevent such undermining if not
respondent? Respondent cannot shirk its responsibility for establishing
minimum flows by saying that a ‘'specific flow necessary for
recreational and esthetic purposes has not been made.' 1Is the Little
Spokane River, now primarily a residential brook, to be drained

dry by irrigation withdrawals simply because respondent has not
gotten around to making a minimum flow study? We think not."

The Hearing Officer then quoted RCW 90.03.290 (page 9 of Opinion) that
the Department shall reject an application if

". . . the proposed use . . . threatens to prove detrimental
to the public interest, having due regard to the highest feasible
development of the use of the waters belonging to the public. . .

n

and finds

"The evidence before us establishes that the diversion would be,
and was, detrimental to the public interest, having due regard to
the highest feasible use of the water belonging to the public. .

"
3
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Everything that was found and said by the Hearing Officer about
the Little Spokane can be doubly said about the Chamokane. If we totally -
ignored the Tribal rights and interest, it would still exist as a fragile
but marvelous esthetic, ecological, recreational resource of the community.
Undoubtedly that Hearing Officer would have brought to a screeching halt
the issuing of irrigation permits to any of the defendants or applicants:—
Adding the Winters rights of the Tribe, the Federal jurisdiction, the fact
that the Tribal rights pre-date those of any of the defendants, that
Hearing Officer would have wiped out the irrigation uses and protected the
whole acquifer and stream for the Tribe and the public.
WATER RIGHTS OF LAND TRANSFERRED TO NON-INDIANS
It is difficult to follow the reasoning of the state in this section
beginning on page 53 of its Brief. Apparently what it argues for is
that successors in interest of allottees somehow succeed to the prior
interest of the original allottee to the use of water. The state then
leaps to this conclusion:
"However, once the federal trust relationship to the allotment
is severed, the rights of the new non-Indian become subject to
state water laws."

The Powers, Hibner and. Skeem cases at most hold that a successor in

interest of an allottee succeeds only to the actual "inchoate" water
right of the allottee. In Hibner that was measured as follows:
". . . for the actual acreage that was under irrigation at the

time title passed from the Indians, and such acreage as he
might from reasonable diligence place under irrigation. . .

One asks rhetorically: How does this language in any way subject
the derived right of the non-Indian to state jurisdiction? Further:
How can the state then make the quantitive leap that it has jurisdiction,

as in the case of defendant Smithpeter, to issue a single permit to 10%
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of the total flow of the creek to irrigate 320 acrés of land. The
records will show that the land involved never was owned by an allottee.
It was Tribal land opened for homestead. Further, the o%iginaT owner
u;i]ized very little water for a few acres of gardens and hay.

; Assuming that there are successors in interest of Indian lands in
the case at bar, we have at most derived rights to use small amounts of water
for garden, household and stock watering purposes. None of the lands
were irrigated. At most the original allottee had the right to look
fbrward to the possibility that the Tribe and the federal government, in
Preserving Chamokane's esthetics and other instream benefits, would
allow some irrigation usage of waters surplus to the instream benefits.
This small amount of water could be allocated to the various lands on
the Chamokane. Following the mandate of 25 USC 381, the Secretary (and
the Tribe) would most obviously seek "to secure a just and equitable

it

distribution thereof among Indians residing upon such reservation. . .

(Emphasis Added).

CONCLUSION TO THIS SECTION

If the Court concludes that the Tribe and the United States has
Winters rights to a minimum flow of 30 cfs and to any seasonal surplus
over that for the irrigation of Indian lands, it need not deal with the
alleged State jurisdiction over "surplus waters." If the Court finds some
theoretical "surplus waters"'it should conclude that these waters, at least
on the Spokane Reseryation, are under the jurisdiction of the Secretary of
the Interior and of the Tribe and not of the State of Washington.

30 CFS NEEDED TO PROTECT FISHERY AND ESTHETICS

The Chamokane as a fishery becomes borderline at best if its summertime

flow, during hot weather is allowed to drop much more. We will not
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repeat the discussions of our earlier briefs regarding the Narvarre
report and testimony in which Mr. Navarre established that the creek's
value as a fishery rapidly diminished with summertime drops in flow.
While these drops hindered and Timited the fish in their feeding and
spawning habits, the prihcipal thing harming the fishery was the increase
in water temperature to points exceeding 68 degrees above which trout
could not survive for long.

Department of Ecology, page 24, seeks to rationalize around this 68
degree 1imit and questions whether "these affects are so adverse as to
violate the reserved rights of the Tribe in this limited trout fishery."

A11 over the country and especially in the State of Washington
minimum flows are being established and maintained to protect fisheries
that do not compare to that of the Chamokane. It is not the intrinsic
value of the fishery by itself, it is the fishery as a part of an esthetic,
ecological, recreational resource. There may be but one pair of blue
birds per 40 acres in a forest preserve but those few blue birds are
without price, cannot be valued and are in fact a priceless part of the
total ecology and esthetics. They are the final flicks of the brush of
Mother Nature, the master artist.

According to Navarre the stream is nearing the limits of favorability
in the fish habitat. Do we then pass two degrees and ten second feet
further beyond those 1imits on the rationale that these last two steps
really kill very few more fish? One would think that the Departments
of Ecology and of Natural Resources, being pledged to the protection of
our deteriorating environment, would be fighting to save this creek instead

of aiding in its destruction.



GENERAL CONCLUSION REGARDING DEPARTMENT OF ECOLOGY BRIEF

On page 30 of its Brief, Department of'Ecology Tists six "factual
determinations" that it claims must be made before the Tribe's reserved
water rights can be established and quantified. Was a trout fishery a
"purpose?" Could it have been preserved by 20 cfs? Was agriculture and
timber a "purpose?” MWas there an intent to eventually irrigate timber
lands? And other questions.

One wonders why these questions are asked; The obvious purpose of
the Reservation and especially of the Chamokane Valley was to provide a
place for the Spokane Indians to Tive and support themselves on at least
a parity with the White community. Everything that could be included in.
their basic quality of 1ife and in their making a Tiving ("assuming the
Arts of Civilization") was intended.

Why must we fragment this general intent and purpose into small
parts 1ike "Did they really intend to preserve this particular creek?"

Department of Ecology says to the Tribe "Because you have protected
and preserved this creek and want to continue to do so and beéause you
have shrunk from irrigating you own lands to accomplish this end we now
find that Number 1, you did not have a Winters Right to preserve and
protect it, and Numbér 2, because you preserved and protected it you did
not intend to use it for irrigation and therefore you have no Winters
Rights at all in its waters?"

The Department of Ecology in its conclusion, sheds tears for the
State's water permittees and says that "the loss of water rights would
play havoc with our entire economic structure not to mention potentia]s
for social disruption." (Page 6]). Department of Ecology then proposes
that the State be authorized to continue to issue water permits except
that its own minimum flow requirement of 20 cfs.be maintained.

On page 62 Department of Eco1ogy makes this offer: ". . . We urge
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the scheme for quantification of reserved rights contained in our 'recapitulation’
be accepted by the courts. . ."

This "scheme" urged by Department of Ecology totally ignorés the
prior and paramount Tribal rights and in fact gives the Tribe and its
members nothing. It proposes the allowance of Winters Rights only for
domestic and stock watering uses. It would restrict the use of waters
for timber lands to "purposes of firefighting and road and related
construction incident to the production of timber. . ."

It would deny any use for esthetics, recreation or fishery purposes
except to the extent of the 20 cfs minimum provided by Department of
Ecology in the Smithpeter permit.

It would effectually deny any use of the Chamokane waters by the
Tribe for irrigation "because the Tribe's own witnesses expressed an
intention to irrigate only from the Spokane and Columbia Rivers, this
figure approaches zero. . ." (Explanation: Zero waters for irrigation
of Tribal lands.)

In the Tight of this regressive, non-responsive and most unrealistic
"offer" by Department of Ecology, is there any wonder any more why the
Tribe, after a period of protests to the State, has had to resort to

this court seeking an order defining its actual Winters Rights and seeking

an injunction against the State of washington'not‘to violate the Tribal rights.




ANSWER TO BRIEF OF DEPARTMENT OF NATURAL RESOURCES

It is interesting that in this case plaintiffs are pitted against
the Department of Ecology and the Department of Natural Resources, each
of which should, along with the Tribe and the United States, be equally
interested in preserving the beautiful Chamokane against further diminution
or impairment caused'by irrigation diversions. In the Summary of the
Case outlined by the Department of Natural Resources, hereinafter called
"DNR," DNR takes a misplaced ambit wherein it (top of page 2) speaks of
the plaintiffs as seeking "to displace state law." On the next page it
speaks of the arguments of the United States and the Tribe as being
"broad,‘generalized and, indeed, in startling relief." We submit that
Plaintiff's arguments are Hornbook Law as it applies to Indian water
rights. Plaintiffs are not seeking to displace state law because state
law has no place at all in the administration and management of a resource
such as the Chamokane on the Spokane Reservation. What is being sought
is not to "displace" state law because the state law referred to never
was legally in force or "in place" in its issuance of water rights to
Chamokane waters.

DNR, after speaking of the plaintiff's arguments as being so "broad,
generalized, etc." then advances two principal arguments that are so novel
and without legal foundation that time and space probably should not be
spent in answering them.

The first argument begins on page 3 (DNR Brief) wherein DNR takes
the position that somehow the Spokane Tribe Tost its Winters Rights to
the Chamokane when it ceded its aboriginal lands (outside the Reservation)
in 1887 and received an increased payment for those tands in the settlement

of its claims case in 1968.
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The second argument, equally novel, (beginning page 15 of the DNR
Brief) is that the Winters Rights of the Tribe a}e limited to "use for
irrigation purposes” and then only to specific agricultural lands that
have remained in the ownership of the Tribe since 1881. DNR, Tike
Department of Ecology, would exclude all timber lands and all lands
reacquired by the Tribe. It would also exclude all lands opened for
homestead in 1908 but "restored" to the Tribe in the Land Restoration
Act of 1957. It can cite no statutory or case law to support either of
its arguments. There is none.

DNR'S ARGUMENT THAT EXTINGUISHMENT OF TRIBAL TITLE TO CEDED

ABORIGINAL LANDS ALSO EXTINGUISHED ITS IMPLIED WATER RIGHTS

IS WITHOUT MERIT

We give DNR an A plus for originality because, as mentioned above, beginning
on page 3 of its Brief, it advances an argument never before advanced in
a Winters Doctrine case. It argues that in the Cession of the Tribes'
non-Reservation aboriginél lands of 1887, as confirmed and additionally
compensated in 1968, the Tribe also ceded its Winters Rights of its
Reservation lands.

DNR states on page 10 that

“The acceptance of the settlement in the amount of $6,700,000
by the Spokane Tribe (in its claims case) from the United
States extinguishes any claim of an implied paramount right to
water arising outside reservation boundaries."

On page 12 DNR says "The Spokane Tribe's aborigina} title to the
lands and waters in question has been extinguished.”

DNR has its argument completely reversed. In reading the Winters
case, and its successors, the ]ega1 conclusion always was that, in the
Tribe ceding its vast aboriginal lands and agreeing to placement on a

very small reservation, there was reserved sufficient rights to water
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to achieve the purpose of the Reservation. In every instance, Winters,

Conrad, Walker River, Arizona and Ahtanum, the court was dea]ihg, as
this court is on the Chamokane, with a stream originating off the Reservation
in the ceded area.

There is no contention by the Tribe and the United States that the
Spokane Tribe, in the cession of its aboriginal lands, did not also cede
the mountains, the forests, the minerals and the waters that inhered in
those Tands. That isn't the question. The question in this case and in
any other Winters case is whether the United States and the Tribe reserved
from waters originating off but traversing the Reservation sufficient
waters for the beneficial needs and purposes of the Reservation itself.

What was the situation in the major Winters Cases? Each involved
Tribe had its claim (similar to that of the Spokanes) for the unconscionably
low consideration paid for ceded lands. Those claims have by now been
litigated or settled. In no instance was there any consideration given
to the fact that the Tribe had Winters Rights for Reservation use to
waters originating in the ceded area.

The writer has before him the Findings of Fact and Judgment in the
Joint claims case involving the Blackfeet (the Conrad case), the Fort
Peck and the Fort Belknap (the Winters case situs) Reservations. These
voluminous findings will not be filed with the court or circulated but
are available upon request. (Docket No. 279-A Ind. Claims Commission).

The joint claims case was decided March 31, 1967, one year earlier
than that of the Spokane Tribe. In fact the same claims attorneys
(Wilkinson, Cragun and Barker) that represented the Spokane Tribe also
represented the B]ackfeet and the Assiniboine Tribes of Indians (Fort

Belknap). The findings are quite similar to those in the Spokane claim.
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They describe the vast area, the aborigina] lands, originally ceded by
the Tribes and the Reservations that were reserved. They describe the
use by the Tribes of those lands for hunting, fishing, berry gathering,
buffalo hunting, etc. They discuss the methods followed in appraising
their value as of the time of taking and contain a formula for the
establishment of the value, the resulting award and the division of it
between the involved Tribes.

The valuation describes the area and the process and especially the
resources. For example on page 258 the findings state:

"Nearly all of the subject area lies within the drainagé
basins of the Marias and Milk Rivers, tributaries to the
Missouri River . . . the drainage basin of the Milk River
consists principally of a flat glacial plain formed by the
last Pleistocene ice sheet . . . (page 259). The valley of
the Milk River is a flat, alluvial valley which is mostly
unbroken with Tow generally smooth escarpments. . ."

The findings then describe the soils involved, their fertility and
then at page 260:

"Those soils of the Milk River plains . . . may be heavy
textured and not as good for tillage as the Joplin, Williams

and Scobey. loams. The heavier soils are, however, good grassland
soils. . ."

(Note: This is the precise area where the non-Indian water users
settled on the Milk River to later become unsuccessful parties in the
famous Winters case.)

The findings (page 275) proceed to describe the areas involved in
the Blackfeet cession. Included is a description of the evolution of
the area from Buffalo pasture to sheep and cattle and finally to more

intensive agriculture and on page 272:

"It had long been recognized that the homestead policy of 1862
was not suited to the Great Plains area. . ."

Then:




"By 1884, after seeing homesteaders file on bottom lands and
hay lands which they had been using; after seeing the more
prudent cattlemen acquiring title to such lands, and seeing
water holes fenced, many of these same cattlemen were in favor
of a leasing program."

Finally on page 287 of the findings the following:

"(1) The Blackfeet Nation shall have and recover from defendant
the sum of $11,125,606.40 . . . and

"(2) The Assiniboine Tribe of the Fort Peck and Fort Belknap
Reservation in Montana shall have and recover from defendant
the sum of $3,108,506.40. .

"(3) The Sioux Tribe of the Fort Peck Reservation in Montana
shall have and recover from defendant the sum of $2,364,216.80."

These Findings and Judgment, far more voluminous than those in the
Spokane claim, go into detail on all questions of valuation of various
Tands, apportionment between Tribes who shared the original lands (an
issue non-existent in the Spokane claim) and finally the best judgment
both as to valuation and allocation.

On page 323 of the Judgment the Claims Commission zeroes in on
valuation and in a section entitled "Valuation" begins by saying that
"at various stages of the proceedings there are five valuation reports
in this record.” It sets about choosing the best one and reaching its
Judgment as to valuation. It then speaks astonishingly of the cattle
era prior to the 1887 cession agreement. The figures are incredible.
“. . . By 1885 more than 5 million cattle had been driven northwestward
from Texas." Then ". . . the winter of 1886-87 saw the end of the boom
in the cattle business. The hazards of open range grazing were well
known but the severity of the winter of 1886-87 caused the death -of
thousands of cattle in the overgrazed range. . . This experience forced
adjustments in the open range system. Herds were reduced, shelter

provided and hay cut for emergency feeding. ... and (page 327) this
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catastrophy'caused'a reassessment of the open range policy. . . then . .

1
.

"The problems of the cattlemen were compounded by the continuing
advance of homesteaders into cattle country. The homesteader
would file on a piece of land containing water or bottomlands
where the cattleman had been accustomed to water his stock and
cut hay. Once this homestead was fenced it could reduce the
grazing range of the cattleman by a considerable amount . . .
this spelled the end of the open range era. . ."

The Judgment speaks of this rapid change from open range to fenced
farms with the fencing off and use of available water by the settlers.
The relevance is that at the very Time of Taking (1887) the land status
and use was changing from open range to fenced farms and the question
was whether this caused an increase in reasonable market price to be
considered by the Commission in its award. It becomes apparent that the
Commission did not take this step and held to the value of the lands as
grazing lands.

Page 340:

"In this case, however, once the conclusion has been reached
that the subject lands were among the best grazing lands in

the United States. . . any consideration of alternative use,
or lack thereof, such as for farming, becomes immaterial. . .

They held that much of the appraisal reports recognizing this
change in value and use was therefore immaterial. Based on this decision
the CTaims Commission then proceeded to its own valuation reflected in
the judgments set out above.

THE WINTERS - CLAIMS CASE SITUATION IS THE SAME ON THE FORT

BELKNAP, ETC., RESERVATIONS AS IN THE CASE OF THE SPOKANES

We thus see that the claims cases for the Fort Belknap and Blackfeet
Reservations, the cradle of the Winters Doctrine, are exact parallels

of that of the Spokanes. The difference is that long prior to the

filing of their claims and their settlement as outlined above, each had
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already had its Chamokane case (Winters for FortlBe]knap‘and Conrad
for the Blackfeet). Obviously the fact that each'Tribe.had its adjudicated
Winters Rights to waters originating in the ceded lands was of no relevance
to the valuation that became a basis for the claims judgments. The
Winters Rights for the Reservation lands to off-Reservation waters were
not even mentioned.

What is said above is true of most, if not all, of the other Tribes
who have had Winters cases and most certainly of the Walker River
Reservation, that of the Yakima and of most of the Tribes involved in.

the Arizona v. California case.

DNR cannot cite any case supporting its position because there are
none. It is for that reason we cannot cite any case in our answer that
deals with the question DNR raises. It has never been raised in a
previous case. It.is understandable that it was never raised because it
is without merit.

THE DNR ARGUMENT THAT ANY TRIBAL CLAIM FOR WATER IS WITHIN THE

EXCLUSIVE JURISDICTION OF THE INDIAN CLAIMS COMMISSION IS

WITHOUT MERIT

Equally surprising is the contention by DNR that this action should
have been filed with the Indian Claims Commission. All of the relevant
statutes (25 USC 70a, et. seq.) immediate]y establish that that Comission
could not possisly have jurisdiction of such a matter.

In the first place the only purpose of the Commission {which will
expire soon) is to process claims against the United States. Further
the types of claims are limited to the five categories set out in 25 USC
70a. None of them could relate to the matters in this case.

This case is not a claim against the United States. The United
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States is a principal plaintiff in what amounts to a "claim" against the
State of Washington and the other defendants.

Perhaps it is the theory of DNR that the claim should have been
against the United States because the United States wrongfully disposed
of the Tribe's water. This position is untenab}e becadse the whole
theory of this lawsuit is that the United States»did'not dispose of the
Tribe's water but rather, along with the Tribe, reserved it for the
beneficial needs of the Reservation.

THE DNR ARGUMENT THAT THE WINTERS RIGHTS OF THE TRIBE IS

LIMITED TO IRRIGATION IS WITHOUT FOUNDATION

We have already answered the Department of Ecology contention that
the Winters Rights of the Tribe is 1imited to irrigation, domestic and
stock watering purposes. The same argument advanced by DNR beginning
page 15 of its Brief, takes such an unexpected tack that we will deal
with it separately. DNR states in a heading, page 17.

"NO FACTUAL BASIS EXISTS TO CONCLUDE THAT THE SPOKANE INDIANS
DEPENDED UPON FISH FROM CHAMOKANE CREEK FOR THEIR SUBSISTENCE."

DNR quotes the position of plaintiffs from United States Brief
wherein the United States states "It is undisputed that the Spokane
Tribe was historically a fishing people, etc." and makes the surprising
accusation "These statements are false." It cites from Findings in the
Spokane Tribal Claims Case in support of the DNR contention that the
Spokanes were not in fact "a fishing people." The very Findings they
cite contradict their argument. The quoted portion of the Claims Commission
Findings describing the food gathering and hunting activities of the
Tribe included "From June to October the Spokanes fished the Columbia

and Spokane Rivers."
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DNR then argues that the Spokanes were not~dependenf»on fish (especially
from the Chamokane) and advance the concept that the Spokanes were moved
to their Reservation "to integrate the Indians into the agfarian level
of our economy" namely to be farmers. This argument of DNR is so specious -
that, as with its argument regarding the Claims case, it is difficult to
answer. The evidence before the Court clearly establishes the fact that
the Spokanes were a "fishing people" and that it was the fish of the
river system including the Chamokane that surrounded their Reservation
that made it feasible for them to live there.

The Findings of the Claims Commission are replete with references
to this fact and that it was a combination of hunting, root gathering,
berry picking, gardening and especially fishing that supported the
Spokane Indians. They lived in a fish-river culture of which the Chamokane
was a vital, though schematically small, part.

Any quick review of the Claims Commission findings to verify the
assertions we have made should include a look at page 239, describing
the first, the 1872 Reservation, formed for all of the Indians including
the Spokanes of this area, and also page 240, wherein is reported the
1877 Agreement establishing the first Spokane Reservation and finally
the Field Order of 1880 and the Executive Order of 1881 enlarging the
1877 Reservation to its present boundaries.

The Findings state on page 242 "After the 1877 Council white settlers
gradually crowded the Spokane Indians away from their fisheries. ., ."

Other cites stand out.

‘Page 246:

. They are identified as a Tribe of Flathead (i.e. Salish)

Ind1ans in 1811 by another trapper, Alexander Henry, who
described them as river dwellers. . . Agents of the Pacific

-55-




Fur Company applied the name 'Spokane' to the river along
which they dwelt in 1813. . ."

Page 248:

i}
.

. In December most of the Spokane Indians retired to
their winter villages and camps, where they subsisted on dried
fish, roots and game. . ." (Note: Attention is called to
other evidence particularly the testimony of Alex Sherwood
that the principal wintering villages were along the Chamokane
where they could get fresh fish and reliable "warm in winter
and unfrozen" pure water.)

Page 249:

". . . By .1880 many Spokane Indians were attempting to live by
fishing and farming, having abandoned the hunter 1ife. . ."

The case Judgment appended by DNR (The Spokane Tribe of Indians et
al in the Court of Claims) contradicts DNR. Available quotes are numerous.
For example page 61:

". . . The Spokane Indians were a land using and fishing group
. » . during the last half of the Nineteenth Century."

The writer was active as general counsel of the Tribe in all phases
of the Claims Case and knows that most of the Findings, actually prepared
by the Tribe's Claims attorneys with some aSsistance from the writer,
were based on the anthropological findings of Dr. Verne F. Ray, who
acted as an expert witness in most of the Claims Cases in this area. In
a recent work entitled "Ethnic Impact of the Events Incident to Federal
Power Development on the Colville and Spokane Indian Reservations" dated
March 19, 1977, Dr. Ray goes on for ninety pages outlining and establishing
the fishing - river culture orientation of the Spokanes and the Colvilles
prior to Grand Coulee. This sého]arly work will not be filed with the
Court but is available to the Court or any party upon request. The
whole report substantiates the Tribal position in this case - that the
Spokanes were in fact a river - fishing people and that manifestly there
was reserved the manifold bounties and uses of the River-Chamokane Creek

system to make the Reservation a decent, ample place on which to Tive.
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There follows some typical quotes:
Page 17:

“The name of the Lower Spokanes was 'Sinalt' occupying the
lowermost part of the Spokane River Valley. . .“

"The name of the Middle Spokanes was 'Skaseelnee' meaning
'fisherman.' They were peoples of the Middle Spokane River
Country. . ."
"The name of the Upper Spokanes was 'Sinwamenee' meaning
'people of the Steelhead trout place.' Their Tribal territory
included the Upper Spokane River Valley, to its headwaters,
and the Valleys of the Little Spokane River and Latah Creek."
On page 17 he describes the effect of building Grand Coulee Dam "A way
of 1ife that had.been thousands of years in the making was damaged or
destroyed, a way of life represented nowhere else in the world."
(Note: Think of it . . . and the fact that this little sliver of a
creek, the Chamokane, is really all that is left of that way of life.)
Page 41:

"The economic pursuits of the Colville and Spokane Tribes, in
aboriginal times, consisted of fishing, hunting and gathering."

He described the combined fishery as "beyond compare worldwide. .

." Page 45: "One of the most productive rivers in the worid of salmon.
." And “"Salmon was the staple food for both the Colvilles and the

Spokanes. . ." Page 59: "The salmon and other fish taken from the
rivers provided around half the native subsistence and the lands imhediate1y
adjacent to the rivers supplied a significant part of the game which was.
taken. . ." "The village 1ife was almost wholly confined to the river
banks. . ."

Page 62 - with the building of Grand Coulee Dam: "How is one to'
evaluate the aesthetic loss, the transformation of a beautiful and loved
environment. . ." And page 63 "The Tribes suffered not only loss of many

environmental assets of aesthetic and emotional worth; they sustained
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incredible despoilment of their physical milieu. .
On page 79 he quotes from a Department of Interior Solicitor's
Decision, dated May 29, 1914 as follows:
"It would seem reasonable that the intention in the establishment
of the Reservation was to include the land to the center of
the river to protect the fishing interests of the Indians, as
it is well known that the Indians secure a great deal of their
subsistence from the fish obtained from the Columbia River."
We agree with DNR that we are not 1itigating the irreparable loss
to the Tribe resulting from Grand Coulee. That nearly wiped the Tribe
out as a fish - river people except for Chamokane Creek which still, -
somewhat diminished as a result of the water diversions by the State
Permittees, flows as a prime, recreational, aesthetic fishing resource
as it did in 1887, in 1881, in 1877 and in fact from time immemorial.
Chief Louis could come today and find his accustomed place to relax on
its banks, little changed from 1887 when, in the Parley, he spoke so
emotionally and beautifully of the bounties of this wonderful fishery.
What was reserved? OQbviously the river fishery in all its parts as
much as the Tand. Are we to say that because the major river fishery
was destroyed by Grand Coulee Dam, the Tribe cannot now retain the
Chamokane?
OFFICIAL CONGRESSIONAL DOCUMENTS VERIFY FISHING-RIVER-WATER
CULTURE OF SPOKANES
We have cited and included but small portions of this vast storehouse
of official archives and government documents which support the Tribe's
legal position.
Because it is immediately relevant and summary in nature we now

include as Appendix V the Reports of House and Senate Committees on

Indian Affairs, dated March 16, 1928, and April 13, 1928 regarding H.R.




5574 and S. 1480.

These bills authorized the Spokane and Ka]ispe] Tribes to file
claims in the United States Court of Claims for the unconscionably low
consideration paid for their lands. The Bi]} was passed and an intefesting
included document is the Message from President Coo]%dge dated May 18,
1928, in which he returned the Bill without approval.

These documents are interesting in that they document the ongoing
efforts of the various Tribes to bring to issue or 1itigatfon their
various claims. Most of these efforts suffered the same demise as dfd
those of 1928 in behalf of theASpokanes and Kalispels. This sorry
history of vetoing or legislatively refusing to approve the filing of
claims lead to the f9rmation of the Indian Claims Commission as discussed
above and through which the Spokane Tribe was finally able to file and
settle its claim regarding its ceded lands.

Relevant in Appendix V are the Committee and Departmental Reports-:
which highlight and summarize all the arguments of the writer in the
preceding pages . . . the fishing-hunting-water oriented nature of the
Spokanes. The House Committee Report constitutes an excellent historical
summary regarding many points in this lawsuit. The writer will assume
that the Court will peruse it and will quote only briefly from it as
follows:

Page 4:

"The Lower Spokanes were not crowded off their lands or deprived
of their use thereof until the early eighties; the big bunch

of them were driven off in the eighties following the creation
by Executive Order of January 18, 1881, of the so-called

Spokane Reservation for the benefit of the Spokane Indians out
of a more or less worthless and barren portion of the habitat

of the Lower, Middle and Upper Spokane Indian Tribes, lying

north of the Spokane River, and which no White person then
considered of any particular value, or desireable for present
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White settiement.

"With respect to the Indian use of this land. . . needing but

a small amount of cultivated land, they selected, enclosed and
cultivated small patches of the best ground; availed themselves
of the best hay lands, and for the rest, used the land in its
natural state, gleaning therefrom in season its roots, its
berries, its game, and furbearing animals, gathering duck eggs
in the Spring, catching immense quantities of carp, salmon and
other fish during their running season for food and barter;
hunting the deer and buffalo, and in small family parties
roamed over the whole of their large holdings for their 1ivelihood
and pleasure during the year, only gathering together as a
Tribe at the fisheries, the camas fields, and on special
occasions. . ." ‘

Page 8:

"The Toss of their salmon and other fisheries (outside the
Reservation) was a most severe economic blow to those Indians
and they still feel it. It was not the loss of a sporting -
game privilege to go out with a 1ine in season and catch a
fish or two. It was the loss of half their food supply for
the family for the whole year. The average person has no
conception of what these fisheries were . . . Fish were caught
and cured by the tons."

Page 8:

"The fisheries have dwindled until they produce far less than
one percent of the fish they used to carry, and the Indians
who now endeavor to catch a single fish or two are arrested
and prosecuted. . ."

Appendix V (the foregoing reports) constitute one of the best
summaries the writer has read regarding the extent and nature of the
fishing and river operations of the Spokanes, their depletion and
diminution and step by step eradication until 1928 (and thereafter until
the present). It is difficult to comprehend that out of this wondrous
fishery there remains a single part, the Chamokane, surviving to this
day with a "single fish or two" for all the Spokane Indians.

THE EFFECTIVE DATE OF THE RESERVATION WAS EITHER 1877 OR

TIME IMMEMORIAL

Why is the DNR so vehement in its contention that the effective

date of the Reservation was 1881? It is quite clear that it was 1877
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when the Tribes first ceded all their aboriginal lands outside the
Reservation. Certainly if we ever had a case where the effective date
of the Reservation of the waters was time immemorial we have it here.
But let us assume it is 1881 - what difference?

There is no defendant that can claim a priority date earlier than
1881 especially since statehood occurred in 1889. We see no reason to
deal in detailed arithmetic in this case. Once we establish the right
of the Tribe to preserve and protect the 30 cfs minimum flow of Chamokane,
once we establish that the Tribe had at the time of the Reservation and
still has sufficient irrigable lands in the area to utilize beneficially
any surplus, the creek is totally pre-empted. Why must we equivocate
the fine 1ine of dates of acquisition, etc? Clearly, as set out elsewhere
in this Brief, the Tribe still has thousands of acres of land, just as
irrigable as the Smithpeter lands, which could be as feasibly irrigated with
Chamokane water. Practically all of this land has been owned by the
Tribe since the establishment of the Reservation. Only a small amount
has been recently acquired in its repurchase program.

THE TIMBER LANDS

Much of the fertile, cultivable farm lands went out of Indian
ownership during homestead days. It is timber and grazing lands that
are now being reclaimed and irrigated. Does DNR contend -that because
these Tands were classified as timber lands in 1908 the Tribe is stuck
with that classification forever? Of course it was the plan that as the
timber was cut and cleared, the more fertile acreages would become
agricultural. We are talking about the whole northwest. Think of the
hundreds of thousands of Palouse, Half Moon Prairie, Peone Prairie and

Spokane Valley lands that were timber lands in 1881. Today they are
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fertile farms, some of the best in the world. Do not the Tribes have
the same opportunity for agricultural development from timber to agriculture
of similar lands?

Both Department of Ecology and DNR vacillate from premise to incongrous
Premise:

(a) Timber lands are not entitled to Winters water because "being
timber lands" there was no intent to develop them agriculturally.”

(b) Tribal irrigable lands in the Chamokane Basin have no Winters
Rights to Chamokane for irrigation because the Tribe, wanting to protect
and preserve the stream, did not intend to use it to irrigate the land.

(c) The Chamokane, intended to be preserved by the Tribe as a
fishery and aesthetic, recreational resource, so as to preclude its use
for irrigation, was not actually intended to be preserved as such because,
being such a miniscule part of the vast Columbia-Spokane River fishery,
it was so merged that it was overlooked and not even thought of as now
contended.

(d) The Tribe did not intend to use any of the Chamokane waters to
irrigate because it intended to use the "fertilized Spokane River waters"
instead., hence no Winters rights for irrigation.

From these premises come their erroneous conclusion that the Tribe .
really has no Winters Rights at all to the Chamokane.

ANY NATER RIGHTS OF DNR LANdS ARE INFERIOR TO WINTERS RIGHTS

OF TRIBE

DNR beginning on page 36 of its Brief, attempts to outline what it
denominates its "Claim to Water Rights." Whereas DNR pours cold water
on the certainty with which the Tribe has identified its lands suitable

for irrigation from the Chamokane, it is impossible either from the
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record of the case or the DNR Brief to identify any DNR lands as being
dependent upon Chamokane waters. DNR merely takes the position that it
owns Sections 16 and 36 in each Township except where it might own "in
lieu lands" because for some reason or other it could not receive those
sections. Where are the Tands? We don't know.

DNR cites the State Enabling Act (page 38 of DNR Brief):

“. . . now shall any lands embraced in Indian, military, or

other reservations of any character be subject to the grants
or to the endemnity provisions of this act. . ."~
DNR then leaps to the conclusion that it received these lands upon
statehood on November 11, 1889 and therefore "Natural Resources submits
that its water rights for all the granted trust lands in question have a
priority date of November 11, 1889. . ." (Page 39).
In making its claim that it received the school lands on the date
of statehood, DNR must be referring to lands outside the Spokane Reservation.
The transfer of school lands (Sections 16 and 36) on the Spokane Reservation,
if it occurred at all, was by virtue of Senate Bill 6163 (35 Stat. L.
458), enacted by the United States Congress on May 25, 1908. It is
therefore clear that any title received by DNR to school lands on the
Spokane Reservation was subsequent to the date that act was enacted.
There is attached as Appendix VI a copy of that bill and the related
Congressional comment which would indicate that for but $1.25 per acre
(as compared to the $5.00 per acre received by the Tribe for the homesteaded
1and$) the state could hardly believe that it received anything but arid
grazing lands with no water rights at all.

The water right contended for by DNR would in effect be a "little

Winters Right," implied from the fact of the Reservation of the involved

"school” or DNR lands. It seems quite out of place for DNR suddenly to




invent this Winters Right of its own after its attack on the Tribe's
Winters Rights. DNR also, without identifying its lands, lays claim to
some kind of riparian rights. Its little winters Rights and riparian
rights somehow take on a reality and priority above that of the Tribe's
Reservation lands.

It is interesting that a very similar argument was raised by the
water users in the Winters Case and we find the United States Supreme
Court dealing with it (207 US 564 at 576). We will quote with some

skips as follows:
“. . . the lands ceded were, it is true, also arid; and some

argument may be urged and is urged, that with their cession

there was the cess1on of the waters, without which they would

be va]ue1ess, and 'civilized communities could not be established

thereon.' . . . We realize that there is a conflict of implications,
but that wh1ch makes for. the retention “of the waters it is of

greater force than that which makes for their cession. . . The

government is asserting the rights of the Indians. . . By a

rule of interpretation of agreements and treaties with the
Indians, ambiguities occurring will be resolved from the

standpoint of the Indians. And the rule should certainly be

applied to determine between two inferences, one which would
support the purpose of the agreement and the other impair or

defeat it. . . Another contention of appeliants is that if it

be conceded that there was a reservation of the waters of Milk

River by the Agreement of 1888, yet the reservation was repealed

by the admission of Montana:into the Union, February 22, 1889,
‘upon an equal footing with the original states.' . . . The

power of the government to reserve the waters and exempt them

from appropriation under the state laws is not denied, and

could not be . . . (citing cases) . . . That the government

did reserve them we have decided, and for a use which would be

necessarily continued through years. This was done May 1,

1888, and it would be extreme to believe that within a year

Congress destroyed the reservation and took from the Indians

the consideration of their grant, leaving them a barren waste.

. . but our construction of the Agreement makes it unnecessary

to answer the argument (that of the water users) in detail.

For the same reason we have not discussed the doctrine of

riparian rights urged by the govermnment. . ."

How applicable the above comments of the United States Supreme
Court in the Winters case to the arguments of DNR in the case at bar.

Without any Treaty, Agreement or specific statute or any right whatever
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except some implication drawn from the State Enabling Act, it seeks to
place its own "implied rights" on a level higher than those of the
Tribe.

DNR seems to contend that upon statehood the United States "gave"
water rights to the state for the school lands which now in retrospect
conflict with the Winters Rights of fhe Tribe. Many cases can be cited
showing the high level of trust existing between the Tribes and the
United States and the almost conclusive, overwhelming implication.that;
absent clear Congressional enactment, no grant or conveyance of Indian
land or rights will ever be implied.

The case of Shoshone Tribe v. U.S., 57 S.Ct. 244, 299 U.S. 476

(1937) highlights this. There the question was not whether the United
States had "given" Tribal lands to a state but whether it had transferred
Tribal land or rights thereto to another resident Tribe. On page 252

the court says:

". . . The power (to manage) does not extend so far as to

enab]e the government to give the Tribal lands to others, or

to appropriate them to its own purposes . . . for that . . .

would not be an exercise of guardianship, but an act of confiscation.
(Citing Cases) . . . The right of the Indians to occupancy of

the lands pledged to them may be one of occupancy only, but 1t

is 'as sacred as that of the United States to the fee.

(Citing Cases).

In Minnesota v. Hitchcock, 185 U.s. 373, the question was whether a
Reservation resulted, where, ]écking Congressional or executive formalization,
a treaty ceded aboriginal lands outside a reserved area (almost identical
to the Spokane's 1887 Agreement and its relationship to the 1877 Agreement
and the 1881 Executive Order). Finding that there was a reservation
"clearly inferable," the Court was faced with the conflict of two policies,

the protection of Indian lands as against the designation of certain

Sections for public school purposes. (The identical situation as contended




for by DNR).
The Court said, on page 661:
"Contrasting the two policies . . . that in respect to public
schools and that in respect to the care of the Indians. . . it
would seem we are called upon to uphold the rights of the °
Indians, which otherwise would be totally lost without compensation
n
How far the Courts will go in protecting Tribes' "implied rights"
and how reluctant the Courts are to find impiied rights in states or
other entitities that might conflict with the Tribes' implied rights is

dramatized in many cases.

In Menominee Tribe v. U.S. 404, 88 S. Ct. 1705, the Tribe itself

sued the United~$tatés for the claimed loss of its fishing and hunting
rights by reason of the Congressional termination of its Reservation.
The court held that since the Termination Act did not specifically
mention or cover hunting and fishing the Tribe still retained its hunting
and fishing rights and hence had no claim for their loss.

CONCLUSION REGARDING DNR BRIEF

It is difficult to find any relevancy or merit to the various arguments
advanced by DNR. DNR in its novel, original approach would deny even the
rudiments of the Winters Doctrine and would foreclose the Tribe totally

from its Winters rights.
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ANSWER TO BRIEF OF BOISE CASCADE
The writer will not dwell at length on the Brief of Boise Cascade.
Most of the arguments raised by it were also raised by Department of

Ecology and Department of Natural Resources and are answered above and

in the Reply Brief of the United States.

Boise Cascade tries to raise doubts regarding the hydrological
Connection between the intermittent surface and ground waters on its
lands and the Chamokane aquifer and'waters. We will not re-discuss
all of the evidence, principally that presented by Walter Woodward,.
indicating rather conclusively the close hydrological unity and connection
between all of the waters, ground or surface, within the Chamokane Basin.
The Woodward testimony recognizes a "breaking of f point" several miles
north of the Reservation where presumably the waters divide and head
north rather than south. If in fact Boise Cascade has lands too far
north to drain into the Chamokane aquifer those lands would not be affected
by this lawsuit. The various maps do indicate rather conclusively that
all of its lands are within and tributary to the Chamokane Basin and the
aquifer that feeds Chamokane Creek. ‘

WATER NEEDS OF BOISE CASCADE MINIMAL

Boise Cascade states on page 2 "although the total amount covered
by the applications (its applications to Department of Ecology) equals
approximately 450 acre feet, Boise Cascade anticipates it would not use
over 100 acre feet per year."

Boise Cascade then indicates, beginning on page 8, that it uses and
will use water only for road maintenance or fire protection and that "it

does not now nor does it contemplate using the water for irrigation, mining

or other purposes."




The Spokane Tribe would agree that Boise Cascade be allowed to
utilize all the water it needs for "road maintenance and fire protection.”
It wants fires to be prevenied and controlled and roads maintained on
this neighboring property. The Tribe, however, points out the minimal
amount of water needed for these burposes. It suggests that Boise
Cascade has grossly overestimated this amount. An average tank truck,
hauling 10,000 gallons of water, would have to make thirty-six trips to
haul an equivalent of one acre foot (about 350,000 gallons). It is
inconceivable that Boise Cascade could ever use 100 acre feet for "road
maintenance and fire protection."

GENERAL CONCLUSION

The Tribal plaintiff joins in the conclusion expressed by the
attorney for the United States (page 61, United States Reply Brief).

The Winters rights of the Spokane Tribe to preserve a minimum flow of
the Chamokane of 30 cfs as an ecological, esthetic and recreational
resource and to utilize any extra waters over that amount for irrigation
of Reservation lands are firmly grounded and established "in the Taw and
the record of this case."

This Chamokane Creek case should be so adjudicated and decided thaf
it will take its place as a step forward in the journey of the Winters

doctrine from the Winters case, through the Conrad, Walker River,

Ahtanum and Cappeart cases and now through "Chamokane.” In granting the




prayer of the Tribe and the United States we will be assured that the
Chamokane will f10w‘§s'a jewel 1in the necklace of nature for generations
to come. The alternative is irrigated non-Indian farms and a dry creek

bed. .
Respectfu]ly Sme1tted
July 15, 1977
DELLWO, RUDOLF & SCHROEbER, P.S.

RERVTT W RUDOLE 7
Attorneys for the Spokane Tr1be of
Indians, Plaintiff Wnterveneér.
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116 LAWS RELATING TO INDIAN AFFAIRS.

ySrestinzs of lands i iy of northeast quarter of section cight, township thirty-two north,
Desription. runge cleven cast; lot six of seetion five, township thirty-two north,
range sixtoen east; the southeast quarter of northeast quacter of see-
tion five, township thirty-two north, rangoseventeen east;- the north-
west quarter ‘of nerthwest quarter of section thirty-five, towuship
thirty-three.uorth, range nineteen cast; the southwest quarter of the .
southeast quarter and southeast quarter of southwest quarter of see-
tinn thirtv-two, township thirty-two north, range thirty-three east,
Montana principal meridian, in the Statoof Montana, containing in all
three handred and fifte-six and eleven one-hundrdibs acres, made by
the Saint Paul, Minneapolis and Manitoba Railway Company in the
United States land office at teleny, Montang, between the years:
eichteen hundred and ninety-three and eighteen hund red and ninety-
mine, under the provisions of an act of Congress entitled “An act
for the rolicf of settlers on certain Jands in the States of North Dakota
“and South Dakota,” approved August fifth, eighteen hundred and

g

ninety-two, and the patents of the United States thereafter issued

under said act conveying suid lands to suid railway company be, aml

thosame are hereby, ratilied and confirmed, and thesaid lands granted

. . to said railway company. A , . . :

Selections on former SEC. 2. That the Secretary of the Interior be, and he is hereby,
Iudise Jonds  cone : . 2 R

fred, authorized and empowered to o

sprove the selection of one hundred

and twenty acres of unsurveved Lmd situated in township thirty-two
riorth, range fourteen east, Montana principal meridian, made by the
said The Saint Paul, Minneapolis and banitoba Railway Company,

~ under the act of Congress aforesaid, on the twenty-sixth day of L}arc ,
eightecn hundred and ninety-seven, in the United States land office 2t
Ifelena, Montana, whenever said land shall have been duly surveyed,
and to thereafter patent and convey said iand to said railway com-

_pany, notwithstanding the limitations co ntained in section threeof an
18, ch. 213, s, 3, ach of Congress entitled “ An act to ratify and confirm an agreement

27 Stat., 209,

Patents.

25 Stat., 134, vol. L. p. ¢ . - : - 3
Tl VoL LB iy the Gros Ventre, Piegan, Blood, Blackfeet, and River Crow
by ? by

Indians in Montana, and for other urpeses,”’ approved May first,
. Frovie. eizhteen hundred and eighty-eight: rovided, That seid land was in
S, all other respects subject to selection by said railway company under
said act of sighteen imndz‘ed aud ninetr-two, and the said railway
company has complied and shall hereafter comply with the require-
meuts of said act of eighteen hundred and ninety-two. R

Approved, February 27, 1905.

6 ATE

AMar. 3, 1005, Crar. 1440.—An act broviding for the scquirement of water rights in the Spokane

(2. R, 15000.] River along the soutnern boundary of the Spokaus Indian Reservation, in the Nate
{Public, No. 173, of Washington, for the acquirement of lands on said reservation for sites for power
385tae,2008. . purposes and the beneficial use of said water, aud for other purposes.

Be it enacted by the Sencte cnd House of Representatives of the United
 SpoxaneRiver Wosk- States of Avaerica in Congress assembled, That the right to the use of
) the waters of the Spokane Kiver where the said river fornis the south-
ern boundary of the Spokane Indian Reservation may, with the con-
sent of the Secretary of the Interior, be sequired by any citizen,
associntion, or. corporation of the United States by approprintion

under and pursuant to the laws of the State of Washington. . .
o S0okane Tnian Res- Sec. 2. That the Secretary of the Interior be, and “he hereby is,
yaion. s ot or authorized and empowered to grant such approprintor or appru-
daus, eié. priators land on suic reservation, whether the saine has been allotted

in severalty to any individual Indians, but which has not been con-

veycd to the allottee with full power of alienation, or whether the
- same remains unallotted, on the north bankof the said Spokane River,

such as shall be necessary.and requisite for overtiow rights and for the

APPENDIX I

1905 Act and the Reports aﬁd Congressional
Comment Accompanying Its Enactment. :




-allotments, and for other purposes.”

. ’ . ’

FIFTY-EIGHTH CONCRESS. SESS. III. CEH. 1432, 1905, - 117

erection of suitable water, electrical, or power plants, dams, wing

walls, flumes, or other needful structures required for the developet

of power ot for the beneficial use of said water: Provided, That no e o

Tands shall be granted under this act until after the Seeretary of the of e tnwerinr. '

Interior is satistied that the person, association, or company applying

has made said applieation in good faith and with intent and ability to

uso suid lands for the purposes above specitied and that it requives the

quuantity of land applied for in such use, and in case objection to the

grant of said land shall be made the said Sceretury shall atford the

parties so objecting a fall opportunity to be heard. '

Szc. 3. That the compensation to be paid for said land by said Compansativa.

applicants shall be determined in the manner prescribed in section '

t{m:e of the act of March sceond, eighteen hundred and ninetv-nine, -~

entitled “ An act to provide for tho acquirtng of rights of way b rail- 19, eb. 273, s0c. 3,
S ] . ring of e WS B0 sul, @i, vol. 1, B

road conipanies through Indian reservations, Indian lands, and I}t’uhan 1us.

Srec. 4. That if the land allotted in severalty t6 -any individual Totan baads.

_Indian which has not been conveyed to the allottee with full power of o
. alienation be grarted to any such appropriator, the Secretary of the

Interior is empowered to use the moneys received for such lund so
allotted in the purchase of other snitable Iands for such allottee, o
Src. 5. That the Secretary of the Interior shall make all needful Rus, ot

-rules and regulations not inconsistent herewith for the proper execu-

tion and ecarrving into effect of this act.
Approved, March 3, 1903.

3

L.

"Caar. 1452.—An act to ratify.and amend 2n agreement with the Indians residing on. Mar. 3,155,

the Shoshone or Wind River Indian Reservation in the State of Wyoming aad 1o __[H. & 1]
make appropriations for carrying the same into effect. . Public, Mo. 1553

. . &3 Stat,, 145
Whereas James dMcLaughlin, United States Indian inspector, did Promble.

on the twenty-first day of April, nineteen hundred and four, make
and conclude an agreement with the Shoshone and Arapahoe Tribes
of Indians belonging on the Shoshone or Wind River Revervation in
the State of Wyoming, which said agreement is in words and figures
as follows: , . C B ~
- This agreement made and entered into on the twenty-first day of , Azwint  wita

- . . g ) .- Indinas of tha Shoe
April, nineteen hundred and four, by and between James McLaughilin, shons o Wint Rivee

-United States Indian inspector, on the part of the United States, and Bt ¥ye.
the Shoshone and Arapahoe Tribes of Indians belonging on the Sho-

shone or Wind River Indian Reservation, in-the State of Wyoming,
witnesseth:! ' ' S
ArricLE L. The said Indians belonging on the Shoshone or Wind Ietdscedsd.
River Reservation, Wyoming, for the consideration hercinafter named, :
do hereby cede, grant, and relinquish to the United States, ali right,
title, and interest which they may have to all the Innds embraced
within the said reservation, except the lands within and boundad by
the following described lines: Beginning in the midehannel of the Big
Wind River at a point where said stream crosses the western bound-
ary of the said reservation; thence in a southeasterly direction fol-
lowing the midchannel of the Big Wind River to its conjunction with
the Little Wind or Big Popo-Agie River, near the northeast corner
of township one south, range four east; thence up the midehannel of
the said Big Popo-Agie River in a southwesterly direction to the
mouth of the North Fork of the swid Big Popo-Agie River; thence
up the midchannel of said North Fork of the Big Popo-Agie River to
its Intersection with the southern boundary of the suid réeservation,
near the southwest corner of section twenty-one township two south,

* 1Wadsworth v, Bageen, 143 Fed., 771,
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58TH CoxgrEss, ~ SLYATE. " Reporr
Session. No. 437s.

 WATER RIGHTS 1IN THE SPOKANE RIVER, ETC,

Magcs 1, 1905.—Ordered to be printed.

Mr. Gassue, from the. Committee on indian Affairs, submitted the
£ : following : ' ‘

REPORT,

e [To accompany F1. R.15609.]

The Conmmittee on Indian Affairs, to whom was referred the bhill
© (H. R.15609) providing for the acquirement of water rights in the
“x - Spokane River along the southern boundury of the Spokane Indian

..:  Reservation and for the ‘acquirement of lands on said veservation for
power-site purposes, beg to report the same with the recommends.
tion that it do pass. R
The House report is as follows: . - :

I}m_ﬁ'gr_xgmmee_o : ; ¥ reed the bill (H

B Providing for the acquiremen of w ichts in the Spokane River along the sourh-
% . ern boundary o sane lndian Beservation, in the Stats of ashington, for
oo & acghirement of lands on said reservation for sites for power purposes and the
. neficial use of said water, and for other purposes, having considered the same, |

. to report said bill with the recommendation t at it pass with the 2mendments here-
pE after stigrosted, - .

: € provisions of the bill and the rensons for its passace are set out fully in a letter
e fromn the Commissioner of Indian Affairs, which is herewith printed and made a part
7 of this report. The views of the Iudian Oflice are concurred in by the Secretary of
.+ the Intertor, as shown by his letter, which also is herewith printed. - ’

i . Werecommend that said bill be amended as follows: '
. . After t,lize word “may,” in line 5, insert **with the consent of the Secretary of the
~. 5% .- JTuaferior, . :

Insert the following as section 4 of the bill:
**Sec, 4. That if the land allstted in severalty to any individual Indian, which hag
not been conveyed to the allnttes with full ‘power of alienation, he granted to any
such appropriation, the Secretary of the Interior is empowered -to use the moneys
:lefeived, ’for such land o allotted. in the purchase of other suitable lands for such
Ottee. e ’ .

ot
B o s, w4, B,

o

RO

Mooda s,

O t———
.

’ Derarrmest oF e IvteRIOR,
. YWashington, Dacenber 22, 1904.
Sm: I have the honor to acknowledge the receipt, by your reference of the Tth
-instant, of bill H, R. 15600, entitled ..\ bill roviling for the acquirement of wate”
4 rightsin the Spokane River along the southern boundary of the Spokane Indjan
3 8 R—58-3—Vol 2-— 73 :

.r.;-‘)".‘,;

oAl

APPENDIX I

-4
o

oo ———

S wiedrmim rp

Fon
Sy me ey w oL

Py

‘.L &
R T Mt epuige

AR 2ROk

IS b B gy g

v 3 gy

RN

IR
PR,

5 .
VTR S R opong Sy BAL ¢ dvie e erer o R A I AL o Ta sttt i S g

bagns Wiyt Vg




.

< WATER .Hmwcbﬂm\ IN THE SPOKANE RIVER; ETC,

Reservation, in the State of Washington, for the acquirement of lands on said reser.
vation ﬁommza for power purposes and thesbeneficinl use of snid watet, and for gther
purposes. ) : R i
1u response to your requuest for report ou the said bill I transmit herewith o cnpy
of a communication from the Acting Commissioner of ndian Alfairg,.datod the t7th -
Em::.m m:vuw.__:% the opinion is expressed that fayvornble consideration should b
piven the bill, . k . . .
. The Department concurs in the views expressed by tlie Indian Office.
Very revpeetiully, S
v * L A trotteock, Secretary,
The Coamxax Cosatirris ox INDIAN Arratns, :
: Ilouse of Representatives,

.

Derartsest or Ton Istirion, Orrick oF Inviax Arraris,
Washington, D. C., December 27, 1904,
Str: I have the honor to acknowladge 2..8;:.. by departimental refetencs of Decom-
ber 9, 1804, for report of IT. I 15609, entitled A bili provilting for the acquirement
of water rights in the Spokane River along the southern houndary of the Spokana
Tndian Reservation, in the Stale of Washinglon, for the acquirement, of lands on satd
~~-  reservation for sites for power purposcs and the beneficial use of said water, and for
other purposes.” ’
Under the terms of the bill the right to the use of the waters of the § nokane River
where the sid river forms {he southerin boundary of the Spokano Indian Reserva-
Yion may be acquired by, any citizen, association, of corporation of the United: States .
dw.ﬁvm«on:m:o.m mder and pursuant t6 the laws of tho State of Washington.
Scction 2 provides that the Secretary of the Interior is authotized and empowered
to grant to such uﬂ?.awsﬁo_. or nv_:.owzioa land on eaid reservation, whether the
sune has been allotted in severalty to any individual Indian without power of
p_sgeozroq whother the same remaing unallotted, on the north bank of the said
Spokane River, to the extent heeessiry and requisito for overflow rights aud for the
ercction of suitable water, clectrical, or power plants, dams, wing walls, flumes, or
other needful structures required for the development of power or for the benefieial
use of said water, It ig Jfurther provided in this section that no lands shall be
granted under the act until after the Sceretury of the Interior is Eatistie

—~

ed that the
person, association, or company applying has made its application in good faith and
with the intent and ability to use the lands for the purposes specified and that it
requires the quantity of lind applicd for in sucli use, ‘The bill provides in ewso
objeetion to the grant of land shall be made the Secretary of the Interior shall afford’
the parties so objecting full opportunity to be heard.

Section 3 provides that the compensation to be paid for the land by applicants
shall be determined in the manner preseribed in section 3 of the actof March 2, 1899,

(80 Stat. L., 990.) ; o
Section 4 provides that the Secrctary of the Interior shall make all necdful rules
, nd regulations not inconsistont therewith for the proper exccution and carrying

~—1ntn effech of the act. | .

. Reperting thercon, you arc advised the bill a pears to be in substance a mndifica-
tion-of and an ealargemient of the rights zranterd by theact of Congressapproved Fel-
Tuary 15, 1901 (31 Stal. I.., 790), in so for ag the Spokane Indian Reservation, in the
State of Washington, is concerned. :

_ The act of Febrnary 15, 1901, anthorizes and crapowers the Secretary of the Interior
lo permit the use of rights of way through public lands, favstand ether reservations,

+ of the United Stales, including Indinn reservations, for clectrical plants, poles, aned
lines fur ..:a.uﬁﬁ_sro: and distribution of elvetrical power, and for canals, ditches,
pipes, and pipe line, and for water planis, dang, ete., used to promote irrigation,

L mning, or quaurying, or the supplying of water for domestic purposes, public, or any

.~ other heneficial “uacs, ele., to the extent of the grounds occupied by such eanale,

flumes, ete., and not {0 exeeed 50 feet on each side of the marzinal m_szm thervof.

Jtis provided in this nct that, auy permission given by the Seerctary of the Interior

_ thereunder inny be revokad by him or his. suecessor in hig discretion, and shall not

_*be held to confer any right or casement, or interest in, to, or over any public land,
reservalion, or park. .

The ack of February 15 dies not in terms grant the use of any waters flowing

through publie lapde, parks, and other reserentions, . ;!
In‘the bill wider consideration provision is masde for the avquisition of the right to
the nge of the waters of the Spokane River by any citizon or corporation of the

’

e uge of the waters in that State.

WATER RIGIITS IN THE SPOKANE RIVER, ETC. 38

.Mn:m” mgam by approptiation under and pursuant to the Jdaws of the State of
"ashington, - o . o
This %zca in advised that the lnws of the Btate of Washington with respoet to the

appropriation of waters therein differ materially from the laws of some of the other

.. Btates, in that it has been decided by the supreme court of the State of Washington

" that the Jaw of riparian rights obtaing fu that State. = - . :

The nct of February 15, 1901, earries with it no grant of land, and is in effect

- merely a license for the use of fand for the purposcs specified in the act, sithject,

however; to revoeation in the discretion of tho Sccretnry of the Interior. 14 {a seon

- ihat some difliculty might be cxperienced in securing capital for investment in an

’ enterprise involving the making of extensive improvements of great valuo where Litle

to the land upen which such improvements might be located is vested i the Govern-
ment and not in the individual or corporation pronioting the enterprise, -

Section 2 of the bill under consideration authorizes and cmpowers the Secrctary nf
the Interior “‘{o grant such aewn%zio.. or dppropriators land on said reservation
{Bpoknne reservaiion) * * such as shall be hecessary and requisite [or over-
flow rights and for the ercction of suitable water, electrical, or powetr plants, dams,
" wing wallg, flumes, or other needfut structures required for the development of power
or for the bencficial uso of said water.,” ) .

Further provisions of- the bill place it within the powet of Ltho Sceretary of the
Interior-lo restrict the grants of land authorized by the bill to applicants actin in

ood [aith and with_intent and ability to uso tho lunds for the w:%ouaa specified in
mro act, and to restrict the taking of Iand to the extent absolute y necessary for zuch
uses.. : . ‘
The provision made for the payment of compensation for the landg taken will, it
. s thought, amply protect the ownors of any such lands, be it an Indian tfibe or an
individual Indian allotice, )
Furthor reporting relative to the bill, you are advised that there are at the present
time before the office and the Department two mmv:g:ouu for rights of a.aw. through
the Spokane Indian and Military reservations, submittedunder the act of February 15,

: - 1901, for the use of land for power-plant purposes at a point designated *The Nar-

rows’’ and on both sides of the Spokans River, a portion being in the JSE:S
- Indian Reservation and a portion in the Spokane Mililary Reservation, Bath of
these applivations cover atmost identically the sume- grounds, and this office, after
. thorough investigation, concluded that one of the ﬁ%za_:p._ had prior rights, and the
Department Novewnber 11, 1904, advised the office that the applieation of the appli-
cant company having such prior rights would: bo further considered upon the filing
- of the additional proofs and showings required by departmental regulations pre-
scribed under the act of February 15, 1901. -Bhould the provisions of this bill be
enacted into law, these applications would be materiall y affected. .
It is thought a law embodying provisions similar to those in this bill is necessary
" to grant to an individual or corporalion in the State of Washington the right to the
It further appears that an individual or corporation
proposing the expenditure of Jargo sums of money for purposcs m_.éo:maa in this bill
should be granted the perpetual uge of the land upon which such expenditures are
: to be made. In view of the premises, it is thought the bill herewith should be fay-
* orably considered, unless objections thereto should bo found upon a further consid-
. eration of the proposed measure at the Department, which js urgently requested., -
) There ig returned the communication of Hon. J. 8. Sherman, dated December 7,
1904, transmitting to the Department copies of H. R. 15598 and 15609. A separato
and a further report will be made with respect to bill H. R. 15508.

. Yery respectfully . .
. ¥ reapectiutyy A. C. Tonxer, Acting Conunissioner,
The SecrETARY OF THE 1NTERIOR, :

¢

.

i
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© CONGRUSSIONAL RECORD—SENATT.

Manc 2,

M. DOLTIVER.
introdaeed Yestorday
cottission jy
meree Lows,

The PRESIDENT

T dlesire to eall up- the
In relation to the ahpointment of g Joint

pro tempore, The Chair lays before the
Ronate the Joint resolution, whitey will be rinnd,

The joint resuvlution (N, 13, 113) providing tog g Joint comuis.
sion to tivestigate the question of additions] legislation to regu-
Inle interstite comneree wax rewd the first time by its title und
the seeond time af length, as follows;

Resoleed, ete,, That a joint commission, cousisting of seven Senators
menthers of the Fifry-ninth ongress, to by np{minm.t by the presenr rese
ident pro tempore of th Ne ate, and seyen Membecs-¢loct o the House
of Represontutives of the Fittyninty ongress, ty e uppointed Ly the
Speaker of the | louse of Represeatutlives of the Pifty-clgheh Congress,
shnil, at sueh Howes and places as ig iy doterming, fovestizute the
anestion of widitional legisiation to Pezulate Juteestate conntherce ang
to anuthorize the Interstate Contueree Commission to X rates of freluht
and faves, and to inquive into vitdations oe evasions of the act of Con-
Krtess approved Febraary 10, 1000, ncluding the methods by which
siteh cvasions yng violitions are accomplisherd, Ineludiog refrigerntor
amd other privade car line systems, ‘iadusteiat ratlway tracks, switching
chisrues, und ail other devicos, . .

Said commission s aunthorized to cmbloy esperts, who
such assistanee ns the commission Ity require,
coimpensativn as the commission shall d ]
8ble,  I'he
Labor, and

shall Le issypd and such onthy
commission, or subenmmitten thereor, .
Nakd commission shall report, by bill or otherwise, to
Houses of the k‘,lrt{-nmth Congress on op before the 10th day of the
TSt session of sabr Congress, .
expensey of satd comroission shall be p
ers approved by the chairman of the coramission, and
& necessnry for such purpnse is hereb. approprfatc:d
in the ‘Treusury not otherwise appropriated.

Mr. KEAN, 1 nove to refer the joint
mittes on Interstate Comunerce, .
Me, DOLLIVER., My, President———
Mr. KEAN, 1 withhold the motion,
Mr. DOLLIVER. 1 desire to say a few words,
i This will not involve any dehate?

aid uponr vouch.
such sum as may
out of any money

resolution to the Clom-

Mr. IIEYBUGRN,

AMr. DOLLIVER. 1 think not,

Mr. HEYBULRN, If it does— c

AMr. FORAKER, It will tuvolve a great deal of debate i€
it is insisted upon.

Mr. REYBULRN, If it leads to dehate, I win ask the Senator

from Iowa to postpone it until I have made a statement in
conuection with the unflnishied business, I will say to the
Senator from Illinios [Mr. Currom] that 1 have no desive to
antagonize. any matter, but I wish to have measures censidered
subject to the unlinished business. i
Mr. CULLOM, I Supposed the Senator hagd the floor for the
purpose of holding it on his bill, and I diq not desire to inter-
fere with him, but wanfed to pass a little private bill which
any debate or take any time, .
Mr. HEYBURN, T yield now to the Senutor from Illlnols,
it 1t will lead to no debate, :
Mr. DOLLIVER. I do not desire to Interfere with the Sena-
tor from Idaho, and T will very gladly withhiold what I have
to say until be has finished.

JAMES HOUSELMAN.

Mr. CULLOM. I ask unanimous consent for the presént con-
sideration of the bil (H. R. 815) to correct the military record
of James Uouselman, : . T

There being no objeetion, the Senate, as in Committee of the
Whnle, proceeded to ‘consider the bill, )

The bill was reported from the Committee on Mﬂitary,.u-
faivs with an amendment, to strike out all after the enacting
clause and insert: : i

That JTames Houselman, Iate Second lleutenant ot Compeny 11, Sixty-
thivd tesimeat Illinois Volunteor Infantry, shall hereattor be hetd and
considvodl to have heen honerably discharged the service on the Tih
day af December, 1SG2, ang & certitieate of such discharge shelt Le
issued to him: Provided, That no pay, bounts, or other allownnces
shizll accrue or becomn due op payable by virtue of this act,

The amendment was agreed- to,

The bill was reported to the
anmendment was concurred in,

The amendment was ordered to be engrossed and the bilt
to be read a thirg time, T

The bill was vead the third time, and passed.

LEPORTS OF BUREAC oF IMMIGRATION,

Mr. PLATT of New York. Mr. President— . -
Mr. HEYBURN. | ¥ield to the Senator from New Yorlk,

Senate as amended, ami the

joint resolution Y :

tespeet o wmendments t the futerstate-com.

thelr respective |

" Mr. HEYBURN,

" people

In addition to the iuterst::te-r-omm»r(v feature,

M PLATT of Now Yovik.' I am dirveted by the Conunitten op
Printing, to whon Was relerred the Joint resolution (11, 2. Lies.
223) providing tur the printing anunally of the reports of the
Burenu of Tz atlon, to vopart it tavornhly without airend-

ment, and T ask unaunitious eonsent Tor its prosent constderalion,
. X

There beiug no vbjection, i Seaate, as. jn Committep op the
Whole, proceniled to eousider the joint vesolution, ' )

The joint resolution way reputtiel to the Seuato without
fmeduient, ordered to g thivd reading, read the third tie, amd
Datssed, : :

) WATER RIGITTS 1% Sporcavr RIVER,

Mr. FONTER of Washington, - p. President—

The PRESIDENTD pro tempaze.  Does the Senator from Idaho
Field to the Seuntor from Weshinetons

Mr. OEYBURN, T ¥ield to the Senator from Washington,
provided the measure he calls up does not lead to detnite.

Mr. FOSTELR of Washington, 1 dusire to eall up the bill
(IL 1. 15609) providing for the acquircimoent of water rizhts in
the Spokune Liver along the southern boundary ¢f the Spokane
ludinn Reservation, in the Stuate of Washington, tor the ae-
quirement of lands on said vesorvation fopr sttes for power puc-
boses aud the beneficial use of said water, ang for other fifir-
poses.

The Seeretary read the biil v

The PRESIDENT pro tempore. Is theve objection to the
present consideration of the bill2

Mr. LODGE. I shoulag like to examine the act. .Y objeet to
Its consideration now., ; :

Mr. FOSTER

Mr. LODGE,

of Washington, It Is 2 Flouse bill

I dave say, but ¥ wish to Inok at it .

AMr. FONTER of Washington, It Is very important that the
bill should pass. :

The PRESIDENT pro tempore. Objection ig made to the
present consideration of the bill. :

3Mr. FOSTER of Wushington subsequently satds I call up
House bilt 15669, svhich was under consideration u few moments
ago. The bill has been read. . :

The PRESIDENT Dro tempore. The bin was read. Is thers.
objection to ils consideration?

There being no objection, the hil Wwas ennsidered as in Com-
mittee of the Whole,

The Lill was reported to the Senate without

amendment, or-
dered to a thirg reading,

read the third tine, and passod.
PURS-FOOD Drrr. :

The Senate, as in Committee of the Whole, cesumed the cone
sideration of the bil] (I R, 6203) for préventing the adulters-
tion or mishranding of foods or dregs, and for regulating trutlic
thereln, and for other purposes, ’
Mr. President, ¥ should

shall be very bleased to yield to thenr, .

Mr. Dresident, I wish to premise what I shal say by edlling
the atteution of the Senate to what the United Stafes Supreme
Court las said in regard to the guestion invelved in this bill.
In the case of Plumley v. The Commonwealth of Massachusetts, -
115 Unitea States, at bage 13, the Supreme Court says:

It Is within the ‘power of the State to exclode from its markets any
compound manufactyred in gnother Srage which lits been strtliteially
colored or adulterated so as Lo eavsy ir o
In genernl use, and the sale of which Ly, by veason of SUC Coloinbon
or adulterutioy, chont the wenoral publie Into bucchasinr :
they may nnt intend fo hue, The Uoastitution of the Unlied Sinves
doos not secnre to anvone the privilegs of defranding the peeblio.  -pi..

‘Geception awsainst Which the stutuce of Massuchusotts Is atimed is .y
offense nzninst soélety, and the States pee COmPElent £ protect hee

asainst erime “op Wrouss of more serinus chtracter,
Q.x:u:c':t!nu may be

\ ziven wirhour Violatinx any Iy

atlonal Constitution ang without iuterference ol the aunthority of the
Generul Government, A Stite enteiment forbidding a sale of deenitenl
Imitntiuns of articles of food in weneral nge amons the paople dons not
abridge any privilese o secnre eltfsens of the Ucited States, nor in any
Just sense interfere with the freedom of COIMUIR Ly amonyg the seveprs
Buutes, : ’ :

Now, that is the rule as stated by the Supreme Court with
regizd to the right of the State.  That the Enited Statey may,
it shonld, in dealing with Its ‘Torvitories ang distriets’ under
its ditect countrol, do the Se thing cau-not he open to qurstion,
The bill under couside ation provides only for the regulation of
Interstate commeree, It dves ot brofess to invule the Provines
or a State to enact faws ang enforee th?m upon this suljeer,

Li 5 this el proy-
vides that within the territorial Jurisiction Iuoediately Stnlep
the direction and control of the General Government the Gov.
erument shall do that which, i the Teeritory or district were »
State, would be done by the State,

Mr. LATIMER rose,

Aud thig
seeured Ly tl.
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~ten of Jurisdiction aml at the same time involving the appolat-
Sment of 1 veveiver or the geanting of an Injunction woulit go to

the eleeuit conrt of appeals, as would other cases not involving
this question? :
Me BRANTLEEY,
My, BARPLETT,

That is what this bill doos.
1t does not change the law which permits

. an uppeal where the circuit eourt or thie distriet court appoints

a recelver? It does not change the act of 180072
Mr, BRANTLEY.

] Not in the slightest.
Mr BARTLETT.

I un very anxious about that, because I

- Iutrmduced that bill and am responsible for thut act

My, BRANTLIZY. It bhas the unanimous report of the Com

Mr, BARTLETT, 1 ain quite satisfied about it

The SUBAKBR. The question is on the engrossment and
thind reading of the bill, .

The bill was ordered to be engrossed and read a third time,

_pead the third time, and passed

On motion of Mr. BRANTLEY, a motion to reconsider the last

.~ yote was laid ou the table.

SUBTORTS OF ENTRY AT ROUSES POINT AND MALONE, N. Y.
Mr. SOERMAN. Mr.  8peaker, I call up a privilezed bill

{11 R 15318) for the establishment of subports of eniry at
. * Rouses Point anidt Malone, N. Y., aud in that conncction I desive
* to say that an ldentical Senate bill has slready passed. I ask

unanimous consent to substitute the Senate bill in place of the
Iouse bill, :

The SPEAKER. The Clark will report the title of the bill. |

The Clerk reported the title of the bill.

The SPEAKER. The gentleman asks uwnanimous consent to
substitute o similar Senate bill for the EHouse bill. Is there
objection?

There was no objection.

The SPCEAKER. The Cletk will report the Senate bill.

The Clerk read as follows:

Be it cracted, ete., That Rousss Point, N. Y., and Mnlone, N. Y.,
de, and are hereby, estahiislied us subports of entry in the eustoms col-

T feetion distelet of Champlnin, State of New Xork, and that the privi-
", leges of the first section of the act approved Juue 10, 1880, relnting

. tn the transportation of dutiable merchandize without appraisement be,
- and the same are hereby, extended to said subports. ’

The SPEAKER. The question is on the third reading of the

' Semate bill.

- The bill was ordered to be read a third time, read the third
time, and passed. v
On moron of Mr. SrerMAN, 3 motion to reconsider thie last

" yote was laid on tlie table.

MAJORITY REPORT ON DIVISION OF OREGON INTO JUDICIAL DISTRICTS.

Mr. GILLETT of California. Mr. Speaker, I ask unaninious
-consent to withdraw the report made by mysclf on behalf of
the Connuittee on the Judiciary to accompany the bill {8, 253)
to divide the State of Oregon into two judiclal districts, and
to substitute therefor in licu thereof a new report, in ovder to
corgect.ccrtnln errors or mistakes made in the first report now
on file. : ’

The SPEAKER. 'The gentleman from California asks unani-

.- mous consent to withdeaw the majority report and substitute in
Szx-: Heu thereof another.

Is there objection?
There was no objection, and it was so ordered.

. 2 ICETS SO BIVER,
Mr. JONES of Washiogton. My, Speaker, 1 ask unanimous
consent for. the present consideration of the bill (I R. 15609)

AN

. providing for the acquirement of water rights in the Spokane

River along the southern boundary of the Spokane Indiau Iles-
ervation, in the State of Washington, for the acquirement of
lands on said reservation for sites for power purposes aud tle
beneficial use of said water, and for other purposes, which I
gend to the desk and ask to have read. :

The Clerk read as follows: . ) . )

Be it enacted, ete., That the right to the use of the waters of the

Spokane River whera the said river forms the southern houadary of
the Spokaoe Indiun Reservation may be acquired by any citizeq, asso-

. ¢lation, or cocporation of the United §tates by appropriation under and

pursuant to the laws of the State of Washington.,

sec. 2. That the Secretary of the Intevior be, and he hereby Is, au-
thorized and emposvered to grant such appropriator or apprapriators
Iand on sald reservation, whether the same has beem allotfed in sev-
ernity to any individual Indizus, but which hos not heen counveyed to
the allottee with full power of alienation, or whether the same remalns
wnalintted, on the sorth Lank of the sald Spekane River. such as shall
be necessary and requisite for overitow rights and for the ecrection of

sultable water, electrienl, or pewer plants, dams, wing walls, tu-ies,

or other neoedful structures required for the devolopment of powes et
for the beneficlal use of sald water: Provided, That no lnad shali te
grunted under this act until after the Secretary of the Interior Is satis.
fied that the persoan, assoclation, or company ‘gplyin: bas made said
appliention In good faith and with intent and ability to use sald lands
for the purposes above specified aud that it. requlires the quantity of

- ecourse they would not want to eXpend larze sums of money on o

“title t0 this land under the procedure of law by which rail~-

" chauees on that,

tand ah.liml for In suel use, and in case abjection to the erant of sald
Patted shall e made the sald Kecretary shall afford the purties so object-
ing a full opportunity to he heard,

S, 3. Thiat the compeasation to e paid for sald land by said appl-
cauts shall ke determiued in the muaausr prescribed in soction 3 of the
act of March 2, 1609, entitled *An act ta provide for the acyuiring ol
rights of way by railrmnl compaules throwgsh Llinn reservitions, Ioe
dinn Iands, and Indinn allotments, snd for otlee Vur;m«-s.‘"

Sue. 4. That the Secretury of the Inteclor shall anake alt needfut
rutes aml reculations net {nconsistent hevewith. for the preper eaeccu-
tion aud carrying loto effect of this act. .

The SPEARER. Is there objeetion?

Mr. DALZELL. Mr. Speaker, reserving the right to object, X
would like to hiave some explanation of this Lill. :

Mr. JONES of Washington. Mr. Speaker, the 8pakane River
forms the southern bhoundary of thie Spokane Indinn Reserva- -
fina for a cousiderable extent.  Lheve Is quite a fall in the civer.
here are coustderable rapids there which would furnish splen-
did wnter-power facilities to the land on the nocth side. Deing
an Indian reservation there is no way by which sites for power
purposes could be acquired.  Our supreme court also has held
that the riparian doetrine with veferesice to water holds In cur |
State, and the question of the acquirement of water rizbis oy
the reservation Is a matter of some doubt. This bill simply
authorizes the acquirement of water rizhts on the reservation
side of the river under the laws of thie State of Wushingtorn, aml
the committee has put In a further restriction thut it must be
with the consent of the Secretary of the Interior. In order to}
serure sites for water-power purpeses there is no law now”
under which the title to these sites can be secured. There is a
law enabling companies to secure permits or liceases; but of

mére lceuse or permit, so this bill authorizes the aequiretuent of

ronds can acquire rights of way through rvesecvations. The
money is to be paid into the Treasury for the benefit of the
Indians, and the smendment suggested by the committee is that
if any allotment is taken the sum received can be used by the
Secretary of the Interior in the purchase of other suitable land
for =uch allottee. :

Mr. DALZELL. How is the water power to be used, by dams
in the river? - . .

Mr. JONES of Washington. Thery will probably dam the
river. This is a muntter they are willing to tuke eare of at
gome future time. I will say, however, that the War Depart-
went had the matter investigated. and I know from personal
ohsorvation that that part of the river Is not gavizuble, This
is simply a mattér in reference to Indian lands, huwever, and
the nequireient of water righits, .

Mr, DALZELL, From what committee Is this bill reported?
Mr. JOXNES of Washington. Trom the Committee on In-
dian Affairs. It simply dffeets Indinan laods aund- provides )

weans by whieh persons can acquive the permanent vights,

Mr. LOVERING. Does it cavry the rizht to Jam the river?
Mr. JONES of Washington. Ob.-no; not at ail.” ‘That mat- | \
ter, if it came up. would have to go to the Comumittee on In- f<

terstate .and Foreign Commerce, They bave to take their

The SPBAKER. Is there objection? [Aflter a.pause] The .
Chair hears none, ’

AMr. JONES of Washington. Nosw, Mr. Speaker, in the amenid-
ment as section 4 the word * appropriation * should be * appro-
priator,” and T will move the amenshuent,

The SPEAKER. The Cierk will report the amendient.

The Clerk read as follows: : -l‘ LI

Amend the amendment as soction 4 by striking out the word *~ap-
prepriating * and insert the word * approprister”” - -

Mr. STEPHENS of Texas. Do you accept the committve
amenduwent? | ! .

Mr. JONES of Washington. Yes.

The question was taken ou the amendwment to the amendment,
and it was agreed to. . .

The SUPEAKER. The gquestion now is on agreeing to the
committee amendment. : » :
The quuestion was taken, and the amendment was agreed to.
The bill as amended was ordered to be vagrossed and read a
thivd time; and wus read the thied time, and passed :

On metion of Mr. Joxes of Washington, & wotien fo rveon-
sider the last vote was luid on the (able. ' :

SITTINGS OF CFRTAIN COURES IN FERNANDING, FLA.

Mr. DAVIS of Flovida, Mr. Speaker, I ask unanbuons con-
sent for the present cousideviation of the bill which T send to the
Clork's desk. : : . :

The SPEARER. The gentleman from Florida asks nuonl-
mous cotisent for the preseat consideration of the bill which the
Clerk will report.
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- { uinority of Sec 307(a) of the Federal

’ Depa.mneut;og TransportationsAct (49
)

TPROPOSED RULE2

'26’432'/1“7« Long. 97°20°36" W.;

submitted in tripleate to Chief, Airspace
3y ’27’00-3“ N, I;’O,X'!g_ “97°20°28"* rip iea

and Procedures Branch, Air Trafic Di-
oo 12t V-T1 and visi secion, FederaY Avia-
' uently, All'x\?a.‘fs : yision, Sohthwest Region, Federa
w ,_‘g‘.’fﬁﬁ“ gutomatically move slightly tion Admdinistration, P.O. Box 1§89, Fort
v 'g;q*{t rcdesigna.l:ior}[ However, to fa~- Worth, Texas 76101. All communicaktions
PREIVA .

[ LY 41

. 1’ is takenﬁ?iu
the /propesed amendment. No public
—Tnis amendment is proposed under the hearing is contemplated At this time, but
arraugements for informal coniereucgs

Eation Act 011958 (49 US.C. 1348(a))  with Federal Aviation Administration of~
M Sec. 6(c)f of the Department of ficials may be magy’by contacting the
Seansportation Act (49 U.S.C. 1655(c)). /Chief, Alrspace ang Procedures anbc?&

e hi ‘on Mare ARV datz, views of arguments presen

zssued in gtan, D.C,, on during such conferences must also be
10, 1977 * . Submitted in v.}-i:mg in accordance with
) this notice in grder to become part of the

Wiriax E. BRoADWATER,
Chief, Atrspace ..
Air Trefiic Rules Division. gthe' mmmu@mye?eeghanged

~7883 Pilad ;8:45:am] - light of comments received.
¥R Do TI-TaN0 P S0 oY =] \The offfbial doskot will be avalablg'for
" “om 3 t;byintemteggm& Soume
ce of the Regional Co uta-
west Region, Federnl Aviation- Adminis-
tration, Fort Worth, Texas. Anvinformal
docket .will also be available for exami-

[I4CFRPart 71}
{Alrspace Dockat No. 78-PCA71]

TRANSITION AREA

T teration; i of nation at the Office of the/Chief. Air-
) P""_"m%:'mmmt Period space and Procedures Braagh, Alr Traffic

On January 21, 1977, 2 Notice of Pro- / qpyg oo, o0y o
posed Rulemaking (MPRM) was pub- /- ' _ gy
lished in the Feowaa. Rearstza (42 FRS L oaoral Aviation Remyltions as herein
3361) stating that the Federal Aviatiox
Administration (FAA) cansldering
en amendment to Papb 71 of the Federal
Aviation Regulationgthat would alter the
700 feeb transi ares at Hono
gﬂ“ﬂ. c. .

Due id & 1 difficulties, FAX
was unable to ggg: uits usiul% gio!(;et_lm
for advance an o sthus, “08°38° W,
airspace use?s in the Honolulu apéa were 1 o oo® 9370858 W ) _
not given anply opportunily to.comment ‘The proposed transition arez/will pro-
on the prgposal prior to the cofment pe- vide controlled airspace for ,4n Instru-
riod closgg date. For this’ reason the ment approach procedure established for
comment period is hereby estended to the Pdich Airport. Welch,/Okla, Coinci-
March 22, 1977. All comments received d weidn} this actio?. the airport will be
before this date will bg/considered hefore gianged from VFR to IFR. o
final mlemakingistag?enoumeprcpcsal, The FAA has deteérmined that this

This amendment,s proposed under ths docuuent does not gontain a major pro-
authority of Sec. 307(a) and 1110 of the requiring Dgnaraﬁon of an Infa-
“Federal Aviatior/Act of 1958 (49 T:S.c. tlonary Im?aftg h bem;nt under Execu-
1348{a) aund ‘,;‘1510). Executive ,{?-?;: gvg{s?Order <l and OMB Circolar

4 8 .8 (e o e
10854 (2 mgs B5) angd Sec. 7 amﬂ;mdment i p
ty

STLISY  [Amendydl]

In § 71181 142 FR 440), the followips
transition aren is added:

Wrien, Oxza. '

That airspace extending upward from 700
feet above the surface within a S-mile radius
of thus Pateh Alrport ( laﬁtudg 38°52'39* N.,

under

roposed
U.S.C. 1655 . of Sec. 307(a) of the Fed-

the autho;

eral Avidlion Act of 1958 (49 U.S.C.
mrsisg‘}ze?d Washingt‘on. Do, on Fa%ER  1348) zhd of See. 8(c) of the Depart-
3 8 / mentysof Transportation Act (49 US.C.
Wizt E. BROADWATER, 1655¢e)). :
sir ggef.,;mcc;gmt ] ed in Fort Worth, Tes

S
{FR Doe.77-7384 Pl?f 3-18-77,8:45 am]}

W AU
[14CFRPart 1] : v
[Atrspace Docket No, T7-SW-10 [FR Doc.TI-1362 P2éd 3~16-T7;8:45 am}
TRANSITION AREA .
Proposed Design: [14CFR Part 71]
7 { 5% Dockat No, 77-S0-2]
The Federal Aviation A tion is ) . ‘
considering amending Patt 71 of the  ALTERATION OF FEDERAL AIRwWAY
Federal Aviation Re {‘;-::tm to desig- Proposed Alteration
nate the Welch, Okla/ tragsition ares. Correaction

Interested persony’ may submit such In R Doc 17-6325 a ;
* 23 ppearing at page
written data, views or arguments asthey 19198 in the issue of Thursday, Margh 3,
may desire. Communications should be 19 7, In the third columnm, last para-
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graph, fourth line ddwn, the fizure now
reading, “¢33°M)* should be corrected
to read, “(331°M)*, / '

-

[14CFRP~91]
[Docket Nod 18438; Notlce TI-2}
REGULATORY REVIEW PROGRAM
Extension of Submission Period

‘This ndtice extends the period for sub-

mission of proposals under Notice 77-2,
published January 21, 1977 (42 FR 2863),
which closes March 15, 1977, - .
sihe notice invited interested persons
fo submit proposals to amend Subpart B

Fof Part 91 of the Federal Aviation Regu-
- record for consideration. The proposaly lations, which prescribes fight rules gov-~
ntatned

erning the operation of aircraft within
the United States. Due to 2delay in print-
ing and distributing copies of the notice .
’nd several requestsidor an extension of
the time for submitting proposals by or-
ganizations which desire extra time to
cansult with their members, the PAA has’
decided that’an extension of the clogitig
.date for submission would beapproprizte,
Therefore, the period for submission of
propgsals is hereby extended !5 April 8,

-

viation Act of 195&;«9 U.8.C. 1348, 1348,
1353, 1354(a). 1421);”and section 8(c), Dew
pariment of Transportation Act (49 U.S.C.
1655¢).)

113?3%1 in Washington. D.C., on March
AR Rarmons G. BErances,
DBireclor, Air Trafic Service, -
IFE Dec.77-7848 Filed 2-18-77:3:45 am]

/DEPARTMENT OF THE INTERIOR

Bureau of Indian Affaiss
[25CFR Port 2601
INDIAN RESERVATIONS
Us2 of Watar

Notice is hereby given that it is pro-
posed o0 issue Part 260 of Title 25 of the
Code of Federal Regulations. These reg-
ulations are proposed pursuant to the ag-
thority contained in.Section. 7 of the
Act of Februsxry 8, 1887 (24.5tat. 390, 25
U.S.C. 1a), Revised Statute 463 (25 U.S.C.
2) and Revised Statute 485 (25 U.S.C.
9).

‘The purnoses of these regulatious are:
(2) To fuldll the Depnartment’s trust

respansibility to provide 2 method topre- -

serve and protect in perpetuity ali righis
to the use of water reserved for the hane~
fit of the Indians; (b) to recognize, pro-
vide for, and assist in the exercise of the
sovereign authority of Indian tribes
within their reservations to govern the
use of ail reserved water rights therein:
(¢) to provide for the delegation to
Indian tribes of the Secretary’s authority
to prescribe rules and regulations dis~
tribuiing water on Indian reservations to
persons and entities entitled to use re-
served water rights; and (d) to provida
for the present and future development
of Indian reservations, including Indian

Pueblos, through the use of their reserved .
water rights,

17, 1977

of the Interior

re Use of Water on Indian Reservations.
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It is the policy of the Department of
the Interior, whenever practicable, to
afford the public an opportunity to par-
ticipate in the rulemaking process. Ac~
cordingly interested persons may submit
written comunents, suggestions, or objec-
tions regarding the proposed regulations
to the Commissioner of Indian Affairs,
Department of the Interior, Washing-
ton, D.C. 20240, by April 18, 1977.

It' is proposed that Part 260 of Title

25 of the Code of Federal regulations
- will read as .fonows: . :

PART 260~—THE USE OF WATER ON.
INDIAN RESERVATIONS

260.1 Definiilons, .

2602 Purposes.

2503 Approval of tribal water codes,

280.4 Codes with individual water permits,

280.8 Secretarial watar codes, .

280.8 Appeals. "

AvTRONITY: Secs 7 Ack of Febrasry 8; 1887

(24 Stab 390, 23 US.C. 381), Act of Augusd

8, 1048 (60 Stat. 939, 25 US.C. la) Ravised

Statuts 463 (25 US.C. 2) and Revisad Statute

468 (23 US.LC. 9).

- See.

| §260.1 Definitions. - - -

(a) “Seeretary”™ means the Secretary
of the Interior or his delegated repro-
sentative,

(b) “Reserved water rights” means,
those rights to the use of walers recog-

nized as reserved in accordance with the -
principles enurciated in Winters v. -

Uniled Stales, 207 US. 554 (1303), and
subsequent cases, which rights have
either an immemorial priority or a
priority date as of the estahblishment of
the raseryvation. . .

(c) “Beneficizl use” means any use of
water, cousumptive or otherwise, for
agriculiural, domestie, municipal, com-
mercial, industrial, sesthetic, religious,
or recreationol purposes, or for the
maintenancs of adequate stream flows
for fishary, environmental, or other
benefcial purposes on aa Indlan resec-
vation. .

Ay “Just and equitable distribution
of ‘reserved walter rights” means 2
 method of allocating the availlable water

among those entifled thereto in such a

marmer that all these similarly situated
will be given an equal opporiunity to
mazke beneficizl use of the waber, the
allocation being in such & manner a3 o
. alleviate hardship where possible. -
(2) A “water code” or “code” shall
mesan ordinances, rules, and

PROPOSED RULS

land to be served, e2ch use planned and
the amount, period, and nature thereof,
$ 2602 Purposes.

. The purposes of these regulations are:

(a) To fulll the Department’s trust
responsibility to provide a method to pre~
serve and protect In pespetulty all rights
to the use of water reserved for the bene-
it of the Indians;

(b) 'To recognize, provide for, and as-
sist in the exercise of the sovereign au-
thority 6f Indian fribes within their res-
ervations to gavern theuse of all reserved
water rights therein;

¢c) To provide for the delegation to
Tndian tribes of the Secretary’s authority

to preseribe rules and regulations distrib-
uting watar on Indian reseryations to

petsons and entities entitled to use Yo~

=& To provida for the presant and fu-
ture development of Indian reservations,
including Indian Puebles, through the
use of their reserved water rights,

eate add Yegulata the use of

cate and regulala ©  of reserved
water rights on its reservation for a ben-

eficial usé by any person or entity, in~
clﬁ&lns’n'o?xi%ahn , . .
that may be entitled goexer:sa &s:ch ﬁ
servad watse rishis,"Upon adoption,
Water code shall be submitted to the
Comumissioner of Indian Affairs who shall
review the code and submit it, with his
recommendation, to the Secretary for
formal approval or disapproval. -

(1) The Secrstary shall approve the
code tf it satisfies the following require-
‘ments: .

(1) The code affords procedural dus
process of law to all persons claiming
the rizht to exercise reserved water
rights, by providing the following: -

(D) A method for establishing the
amount, paturs, period, and place of use
ot reserved waters. That method shall be
based upen the principle of 2 just and
equitabls distribution of water smong
those entitled to the beneficial use
thereof 2nd may include the order of
tribal prioritles on the use of water
within ths reservation,

(1) ANl -procedures shall permit any
person who claims s right to the benefi-
cinl usa of reserved waters to present his

regulations claim by spplication to the tride with
adopted by the governing body of an In- any pertinent evidenmce in support
dian tribe W ~ Hon  thersof. All issues will be heard by an
_and control of impartial administrative oficial or body
Tights arong those entitled thersto in  duly constituted by the tribe. A written
sccordancs With—tha tFIBE'S copstitntion, decision on such application will be ren-

WS, OF O Y 2 1o
) Tindian tribe” or “tribe” means
a trihe, band or identifiable group of In-
dians owning water rights for which the

- United States has a trust responsibility.
“(g) A “use-by-use basls” meansthata
separate permit shall be issued for each
separate use of waler which shall contain
all pertinent information with respect to
that use. However projects such as irrign-
tion projects may file a single conscli-
dated applicdition describing the exact

deved within o ressonahl time and rea~
sons shall be given for each decision.

(i) Notice of hearings on 3l 2pail-
cations shall ba given in a reasonable
manner such as to afford interested per-
sons the opportunity to suppork or con-
test any clalmed rizhits. )

(iv) A complete record of 211 applica-
tions, actlons taken therson, and any
permits issued shall he maintained 'by
the tribe and shall be open for publlc in-
spection on the reservation.

APPENDIX IT

persons ardrentities,

. 2 The code affords agerieved per~ .

opportunity to seek judicial re-

;oen: Ug{e a%m!nistmtlve determinatiouns,

¢3) The tribe
to administer the code.

¢3) The code is Lmited to administra~

tton and enforcement of reserved watler

~his as defined in thls Part.
*x-.-i—tt‘.;‘) The code does not seek to regulate
rights to the use of water granted or
created by federal statute to purchasers

of 1and withia an irrigation project lo-

cated witaln any Indian reservation and.

administered by the Bureay of Indian
Affairs pursuant to 25 CFR 191-203. The
code recognizes the continued existence

of such rights with the same priorities

‘(relative to the resérved water rights.

regulated by the code) that those rights
would have had absent enactment of the
code.

{§) Tha code Is subject to pertinent
acts of Congress and to binding judicial
deelsions concerning reserved water
rights. )

(7 Amendments to the code requirs
abproval by the Secretary.

§260.4 Codes with individual water

(n) At the option of the trike, the code

may adopt an individual permit system -

authoriZing the diversion and use of

water on a use-by-use basls, Where a

permit system is utilized: .

(1) Permits may state the amount
and periods of use in terms of diversion
and/or consumptive use, specify by de-
scription the tract where the use Is to
oceur, and the naturs of the use.

{2) Permits may be issued for existing
and potential uses including storagea,

(3) A time period may be set for exer~
cise of each potential uss upon which &
permit is issued, and changes In time,
place aud nature of use may he per~
mitted. )

(4) A permit may be issned for exch
potential use established by reservation
land and water use inventories.

(5) Extenslons of time for exercise of
the right scquired in such permit may
be given upon good cause shown.

{6) All permits may be snbject to such
reasonable conditions as the tribal gev-
erning body of its designated adminise
trative oficlals or body shall determine

to be necessary to carry out the purpose

of the code,

(7) Procedures may be employed for

g?.{:mt gj;hermlts and cancellation
{ ' e event of subs
violation of its conditions. tatisl
(8) Temporary, use permits may be
fz?ftfgo éor mﬁneg periods pending-ac-
application § o~
b A $os) n for a regular wa
_ () The code may also provide thal
permits shall be submitted to the super~
intendent of the Bureay of Indian Af-
fairs agency having jurisdiction over the
reservation for his approvel, Such other
documents or material as are pertinent
to the permit or necessary to.enable him
properly to review the parmit shall also
be submitted to the superintendent. The
superintendent, after review thereof.
shall, within 30 days, apnrove the per~

possesses the capacity

wweee pubirer

PR




» . . .
. 2rmil on conditlon
& ﬁ”’;ﬁ?{t‘;ﬁ;ﬁ made thereto, or
matiat e permit. I the permit is
gnarsy with modifications or disap-
apeT R perintendent shall returm
L governing body of the
Sl ionated administrative
- e :I:eg;éther with a statement
wme 08 T rcations needed for ap-
= reasons for disapproval,
ed by the superintendent,
: it sranted by the governing
. % PP tribe or its designated ad-
i o=icial or body shall be a

! —.;:xu:-’ag":nn and be enfarced as if it

seoeal OF B

: ;f';‘:m 4 by the Secretary. Fall<]

v cn the permil within 30 days
?;; by the superintendent

el N
tribal governing hody may at
: ;ﬂ,;f;;on call upon the field offices
- emtablished in 111 DM 13.5 of the De-
surtment of the Interior Manual for an
Affairs Administrative Law Judge
1o assist the tribe in the conduct of any
administrative hearing it may conduct
a:en respect to applications for water
permits under itS water code. The re-
m-est shall be addreised to the Chief
Administrative Law Judge, Ofice of
yeannos and Appeals, U.S. Depariment
of the Interior. 4015 Wilson Boulevard,
Asington, Virginia 22203. Upon receipt
of the request, an Indian Affairs Admin.
satzative Law Judge capakle of conduct-

wwo W2

ing ndministrative water hearings shall-

e assizned to hold hearings and issue
endmes of fact and conclusions of law to
axeist the tribe in particular hearings at
. tie time ang place selected by the tribe,
" much hearings shall be conducted pur-
roant to 111 DI 13 and 211 DM 13.7 of
the Department of the Interior Manual.
1d) The code may, in addition to the
reeuirements in Park 260.3(b), cantain
sy other lawiul provision. .

8 250.5 Secretarial waler codes.

(a) If a tribe fzils to enact an ap-
proved water code for its reservation and
the Secretary fGnds thal such 2 code is
‘recessary to preserve and protect the

. reserved water rights of the Indians, the
_ Secretary shall notify the tribe in writ-
.ing of such need and offer assistance in

e preparation of an acceptable water

eede, If such tribe notifies the Secretary

‘that it elects not to enact a water code
oz if the tribe does not respond within
£3 days from the date of the request, the

< may prepare and publish o
water code for such reservation. The
water code shall cover at least the areas
2t forih in Part 2603(h) above, and

shall otherwise com fully with these
serulations, Ry fully with

b) In this code, the Secretary may .

art on h_ehalf of the tribe in the issuance
?f Pemmits and the regulation of the re-
>erved water rights of the reservation.
1€} When said water code has been
tompleted, it shall be submitted to the
;:oveqning body of the tribe of the res-
'u‘;’;‘atxon for its review and comment
. !onm'n and to make revisions thereto,
hx°’v"mg which the water code shall he
4 .Or;ed by the Secretary as to the res-
“r¥ation coverad by such code.

FEDERAL

(

' PROPOSED RULES

(d) The code may be amended by the [vefo:

Secretary from time-to-time subject to
rights under existing permits after sub-

mitling such amendments to the govern- icrsate a

ing dody of the tribe for ils approval.
Provided, howerer, That any amend-
‘ment shall become effective if the tribe
neither approves nor disopproves . the
amendment within 60 days.

{e} The tribe may replace such a code
with one adopted by it at any time, or
it may amend the code, with approval of
the Seeretary.

§260.6 Appeals. | .

Where the provisions of §§ 2604 and
2§0.5 hava been utilized, appeals frox the
superintendent’s appraval of the permit
or other determinations of the superin-
tendant or other Department officials
concerning any person’s right to the use
of water shall be within the jurisdiction
of the Board of Indian Appeals in the
Office of Hearings and Appeals, Office of
the Secretary, Department of the Inte-
rior. A hearing shall be held on the ap-
peal by the Board at which the tribe and
the appealing party may appear and
present evidence and argumeni. When
practicable, this hearing shalli be held
on or neay the reservation, A determina-
tion by the Board of Indian Appeals shall
be final and there shall he no further ad-
ministrative remedy available.

Dated: March 7, 1977.
Cecz D. ANDRUS,
* Secrelory of Interior,
[FR Doc.77-7888 Pled 3-16-77;8:45 am]
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final action is taken on this pro-

posal.
This

oo

roposed smondment  wou
ethod urndsr the Ports arig
Waterways\Safety Act of 197233 US e
1221 et seq.)\(o protect cesignated areas
ior safety and envirozmental protection
purposes. ‘The ‘Coast Guard currently
uses Security Zo {33 CFR Part 127)
under the Magnuscn Act (50 U.S.C, 191)
to protect designatechareas. The Magnu-
son Act is intended % protect national
secuzity, and regulationy issued under it
are dependent on 2 Presidential finding
thdt the security of the Uhited States is
qndangered, Security zones\would con-
tinue to be used for port security pur-
poses. 'The proposed safety zohes would
be used in lien of security zones for safety
and environmental protection purposes.
Under the proposed re

gulati the
Coast Guard could establish a safety Jone

around a damaged or burning vessel\o
facilitate access for Bre or rescue uni
2nd to protect? volved persoas or ves-

sels. A safely Zgne could be used to en-’
sure safe transit of a vessel carrying
dangerous cargo. 3t might be established
for a long period of time to safegnard a
vessel grounded or\sunk in or near a
navigable chapnel oX to keep vessels off
en uncharted shoal kafors marking or
Credging. Safety zonek could be estab-
Iished to protect shoreside dangerous
cargo or to limit access td shoreside areas
with fires or explosicns.\These regula-~
tions are intended to belinvoked on z

temperary and usually embdrgency basis

1 " DEPARTMENT OF
TRANSPORTATION

Coast Guard '
[33CFRParts 160 and 163 ]
{CGD 73-205]

. . SAFETY ZONES
P Authorization

The Coast\Guard proposes to amend
the ports and waterways safety regula-
tions by addinig a new part authorizing
the establishmient of safety zones. The
Coast Guard wotld protect vessels, strue-
tures, waters, andg shore arens by estab-
lishing water or waterfront safety zones,
by limiting access 3p the zones, and by
controlling movemens, in the zones.

Interested persons may participate in
this proposed rulemaking by submitting
written data, views, or ‘arguments con-
cerning the proposal to Commandant (G-
€MC/81), U.S. Coast Guagd, Washing-
ton, . 20580. Each person submitting
commests should inciude his‘name, ad-
dress and, organization, if anw, identity
the notice\number (CGD 73-203), and
give reaso for any recornrhegnded
change in the'proposal. Copies of all wTit-
ten comuments ‘received will be available
for examinatiot\in Room 8117,

-

D.C.
All comments Teceiyed on or before
April 29, 1977, will be\fully considared

"APPENDIX II

- thorized by

Depart-
ment of Transpoitation, Nassif Building\ jeqias
400 Seventh Stregl SW, Washingion, Y:es.05

ta deal with a situation beyohd the scopa
of normal safety or security procedures.

When\a safety zone is established, the ~
Captain df the Port (COTP) would au-
thorize whoand what may be in thdzone.
Whoever is in a safety zone, whether au~
the COTP or not, would he
required to ob?gany lawful order of the
COTP, District Commander, or their au-
thorized tepmené\tive.

Fatlure to obey thise regulations could
result in the penaltied\jn 33 CFR 160.15.
To, promote safety and\ protect the en-
riron’x\nent. the Coast Cuard would he
2ble

bo\not. only limit accé‘sg to the zone

but alsonto control activities, within the
= ‘\m 13

In consi tion of the foregoing it is

LS
proposed to 2mend Title 33, Cade of Fed~

eral Regma.tié"ns as follows:
§ 160.11 xAntendod]

1. By amending§ 160.11 by striking the
word “part” and inserting the word “sub-
chapter” in place thgreof.

2. By adding o new Part 183 to read
25 follows:

PART 155—5AFE'Q' ZONES
Subpant R—-—-Gena‘ral :

Purpese. '

Definittons.

Delegation,

- Application procedures.
Geaeral regzulations.

5.10
1£5.15
13320

bd
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that respect your action is final and to the extent of your
modification of the sentence restores thie subject to the’
same status he occupmd prior to the finding and sentence of
the court.

The sole duty of the Comptloller Geneml in regard to
such action is to be governed by it in adjusting the amount
of pay.to which the enlisted man is entitled.

As to the pay actually due in the vespactive cases, that
must be left to the determination of the Comptroller Gen-
eral, subject to the effect of your action, and I have the
honor, therefore, to advise you that I do not deem it proper
to express my opinion upon that subject.

Respectfully, o
. ‘I-IARLAN F. STONE.
To the SECRETARY OF THE NAVY,

EXECUTIVE ORDER INDIAN RESERVATIONS—LEASING ACT.

The Act of February 25, 1020 (41 Stat. 437), entitled “An Act to
promote the mining of coal, phosphate, oil, oil shale, gas, and
sodium on the public domain,” does not apply to executive order
Indian reservations. -

DerARTMENT OF JUSTICE, °
May 12, 1524,

Sir: - I now have the honor to respond to the request
transmitted February 11; 1924, through your Secrctary, for
an opinion on the question “ whether or not the general oil
and gas leasing act is applicable to executive order Indian
rescrvations.” It appears that Secretary TFall of the In-
terior Department ruled that the Leasing Act does so apply
(49 L. D. 139) ; and that some leases or prospecting permits
have already been issued affecting Indian reservations of
that kind.

The General Leasing Act (41 Stat. 437) is entitled “An
Act to promote the mining of coal, phosphate, oil, oil shale,
gas, and sodium on the publza domain Xts first section
reads in part:

“That deposits of coal, phosphate, sodmm, oil, oil shale,
or gas, and lands containing such deposits owned by the
United States, including those in national forests, but ex-

APPENDIX III

Opinion of Attorney General Harlan Stone,
May 12, 1924, re Application of General
Lea51ng Act to Indian Reservatlons.



clearly appears from the context or the circumstances attend-
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cluding lands acquired under the Act known as the Ap-
mﬁxarmm: Forest Act, approved March 1, 1911 A,.Emnar
sixth Statutes, page 961), and those in national parks, and
in lands withdrawn or reserved for military or naval uses
or purposes, except as hereinafter provided, shall be m:E..oa...
Mo awmwww_:oz in the form and manner provided by this Act
The title refers solely to the public ‘domain,” and no-
where in the whole Act is there any mention of Indians
Indian lands oi Indian reservations of any kind. ’
\..Ewa .mozh settled rule of construction is that gencral laws /-
?.oim.:zh for the disposition of public lands or the public
domain do not apply to lands which have been set aside -

or reserved for particular public uses, unless the contrary

ing the legislation. Necwhallv. Sanger, 92 U. S. 761; Bardon
v. Northern Pac. R. R. Co., 145 U. S. 635, 538; Mann v.
Tacoma Land Co., 153 U. 8. 273, 284; Union Pas. B. E. Co.
v. Nws.zw‘ 215 U. 8. 886. Concerning Indian rescryations,
Indian Jands, and Indian affairs generally, Congress habit-

Exrted o s vt e P

‘:m.:.v..,ﬁﬁmgo:.a..w.«...wnmm%ﬁmo:, oz?.omhm_%xzbm..mboommoz:%Eu-

plicable. thereto. Missourt, Kansas & Texas Ry. Co. v. '
Robergs, 152 U. 8. 114, 119; This is truoe historically, and )
:_.a fact is one of necessity, because Indians, and especially
:.:x:. Indians, remain a people apart for whom it is im-
practicable to legislate in terms common tg them and the
whites. £ parte Orow Doy, 109 U. 8. 556, 571.

Zoa.w however, the Secretary of the H:.S_.ML., explicitly
reversing the attitude of his predecessors (47 L. D. 494
437, 489), has decided that an Act of Congress wE.wS.&:..w
to deal with lands of the public domain and a certain &.:mw
of reservations owned exclusively by the United States is
WGE_SE@ to executive order Indian reservations, although
1 contains no express or specific reference to Indians, Hb&Mb
reservations, or Indian lands. : :

The first section of the Act describes the deposits and
w:E._m to which it applies. They are deposits and lands
¢ oﬁ..:c;.rw. the United Stales.” Then follow words of in-
a._cm—cz which make it clear that the Act applics to the na-
tional forests of the West. This language in turn is fol-
lowed by expressions of exclusion, and the reserves expressly

-
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excluded are Appalachian Forest lands, national parks, and
lands reserved for military or naval uses.

It is obvious that the words of inclusion. and the words of
exclusion, taken together, do not by any means embrice all
the lands “owned by the United States.” Neither Indian
reservations, national monuments, bird reservations, -nor
lighthouse reservations are either expressly included or ex-
cluded ; and of course the United States is the sole owner of
other bodics of land such as the Capitol grounds at Washing-
ton, purks and squares in the District of Columbia, national
cemeteries, etc.,, which are neither expressly included nor
excluded. Yet no one would contend that any of these
Intter lands are subject to the Leasing Act, whatever mineral
deposits they may be found to eontain. It is thus apparvent
that there are mary classes of lands owned by the United
States. to which the Leasing Act does not apply although
they are not expressly excepted from it. Nevertheless, the

‘Secretary of the Interior, and others who take the same view,

base their conclusions mainly upon the broad language
“gwned by the United States.” DBut this language is not
new in the legislation of Congress. The mineral law of
May 10, 1872, now embodicd in Revised Statutes, Scc. 2319,
provides for the disposition of “all valuable mineral de-
posits in lands belonging to the United States, both sur-
veyed and unsurveyed” * * ¥ The Supreme Court
had occasion to conmsider this language in Okldhoma v.
Texas, 258 U. S. 574 After quoting it, the court said
(pp. 599, 600) : i

“ This section is not as comprehensive as its words sepa-
rately considered suggest. It is purt of a chapter relating
to mineral lands which in turn is part of a title dealing with
the survey and disposal of “The Public Lands” To be
rightly understood it must be read with due regard for the
entire statute of which it is but a part, and when this is
done it is apparent that, while embracing only lands owned
by the United States, it does not embrace all that are so
ownedd.  Of course, it has no application to the grounds about
the Capitol in Washinglon or to the lands in the National
Cemelery at Arlington, no matter what their mineral value:
and yet both belong to the- United States. And so of the
lands in the Yosemite Nalional Park, the Yellowstone Na-

APPENDIX III




174 Exccutive Order Indian Reservations—Leasing Act,

itonal Park, and the military reservations throughout the
western States. Only where the United States has indicated
that the lands are held for disposal under the land laws does
the section apply; and it never applies where the United

- States directs that the disposal be only under other laws.”

The court accordingly held that the mining laws did not
apply to certain lands * belonging to the United States™ and
Iying in the south half of the bed of Red River,

- The general mining laws never applied to Indian reserva-
tions, whether créated by treaty, Act of Congress, or execu-

tive order. Noonan v. Caledonia Min. Co., 121 U. S. 393;

Kendali v. San Juan Silver Min. Co.,, 144 U. S. 658;
M Eadden v. Mountain View M. & M. Co., 97 Fed. 670;
Gibson v. Anderson, 131 Ted. 39, Yet, “owned by the

" United States™ and “belonging to the United States” are

equivalent expressions, and there seems to be no ground
whatever for giving one'a broader meaning than the other.

‘The foregoing considerations, I think, are conclusive:
However, the Leasing Act contains a number of other pro-
visions leading to the same result, two only of which will
be mentioned. Section 28 declares that “rights of way
through the public lands, including the forest reserves, of
the Unifed States ave hereby granted for pipe-line purposes
for the transportation of oil or natural gus” (41 Stat.
449.) If the Act were intended to provide for the leasing
of Indian reservations, there would be the same need om

rights of way for pipe lines through those reserves, but. none

are granted.

Again, the Act, in section 35, provides in mandatory Ian-
guage for the disposition of all the royalty moneys realized.
They are to be divided in certain proportions between the
Treasury, the Reclamation fund, and the States within
which the leased lands lie.  Yet, as hereafter shown, it would

violate practically all legislative precedents for Congress to

dispose of lands and mineral deposits in Indinn reservations
of any kind without directing the payment of some portion
of the proceeds to the Indians, It is notable that Sceretary
Fall, in making his decision, realized this so strongly that,
ignoring the mandatory directions of the Act, he ordered the
royalties frow exccutive order Indian reservations to be de-
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" posited in the Treasury in a special fund to await disposi-
tion by Congress.

In view of the foregoing, any reference to legislative his-

tory scems hardly necessary. Yet, in fact, none of the nu-

merous committee reports made during (he long pendency
of the measure before Congress shows any indication what-
ever of an intent to embrace Indian reservations of any

“kind; but they do show aflirmatively an understanding that

the only lands to be aflected were public lands, western forest
reserves, and lands withdeawn by various exccutive owtders
o protect the minerals therein pending congressional uction
for their final disposal. Thus, in the report of the Con-

" ference  Committee dated February 11, 1919, occur the

following significant statements (65th Cong. 8d Sess., IHouse
Reports, vol. 2, IL. R. 1059, p. 20) : .

“This bill makes possible the leasing, in whole or in part,
of approximately 700,000,000 acres of public land, approxi-
mately 365,000,000 acres of forest reserve, 85,000,000 acres
of coal land, 6,000,000 acres of oil land, and 8,500,000 acres
of phosphate land. Under present Iaw all of this lnnd may
be passed to patent, without Government regulation, without
Government royaltics, and withoyt the receipt of any re-
muneration by the Government, excepting such purchase
price as may be provided for the patenting of the sanie.

® ‘ # L3 L *

% This ‘legislation is made nccessary by certain with-
drawals made by President Taft during his administration
and later by President Wilson during his administration.
Both Presidents Taft and Wilson and the Secretaries of the
Interior under them have felt the necessity of passing this

legislation.” P

I might stop here; but the reasons advanced by the Scere-
tary, reinforced as they have been by arguments and briefs
submitted to me in behalf of lessees or permittees now ex-
ploring executive ‘order reservations under this legislation,
scem to require some comment. The gist of the argument
ig that the President could not reserve the minerals for the
Indians; that they remained the property of the United

States and were therefore “deposits” “owned by the
United States” in the meaning of the Leasing Act.
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That the President had authority at the date of the orders
to withdraw public lands and set them apart for the benefit
of the Indians, or for other public purposes, is now settled
beyond the possibility of controversy. United States v.
N idwest Oil Co., 236 U. S. 459; Mason v. United States,
260 U. S. 545. And aside from this, the General Indian
Allotment Act of February 8, 1887 (24 Stat. 388, Sec. 1),
clearly recognizes. and by necessary implication "confirms
Indian reservations  heretofore ” or  Lereafter established
by executive orders. * .

Whether the President might legally abolish, in whole
or in part, Indian reservations once created by him, has

been seriously questioned (12 L. D. 205; 13 L. D. 628) and.

not without strong reasons; for the Indian rights attach
when the lands are thus set aside; and moreover, the lands
then at once become subjcct to. allotment under the General
Allotment Act. Nevertheless, the President has in fact, and

in & number of instances, changed the boundaries of execu- -

tive order Indian reservations by excluding lands therefrom,
and the question of his authority to do so has not apparently
come before the courts. .
When, by an exccutive order, public lands are set aside,
either as a new Indian reservation or an addition to an old
one without further language indicating that the action is
a mere temporary expedient, such lands are thereafter prop-
erly known and designated as an * Indian reservation *; and
so long, at least, as the order continues in force, the Indiuns
have thie right of occupancy and use and the United States
has the title in fee. Spalding v. Chandler, 160 U. S. 394;
In re Wilson, 140 U. S. 575. . -
But a right of “occupancy ” or ¢ occupancy and use” in
the Indians with the fee title in the sovercign (the Crown,
the original States, the United States) is the same condition
of title which has prevailed in this country from the begin-
ning, except in a few instances like those of the Cherokees
and Choctaws, who received patents for their new tribal
lands on removing to the West. And the Indian right of
veeupaney is as sacred as the fee title of the sovercign, ./
The courts have applied this legal theory indiscriminately
to lands subject to the original Indian occupancy, to reserva-

B

175 U. 8. 1; Spalding v. Chandler, 160 U. 8. 304; AP Fadden

The President. 177

tions resulting from the cession by Indians of part of their|

-original lands and the retention of the remainder, to res-

ervations established in the West in exchange for r::rw in
the East, and to reservations created _c..« treaty, Act of .Co:.
gress, or exccutive order, out of “ public lands.” The rights .
of the Indians were always those of occupancy and use and
the fee was in the United States. Johnson v. Melntosh, 8
Wheat. 543; Mitchell v. United States, 9 Pet. Ti1, T45;
United States v. Cook, 19 Wall. 591; Leavenworth ete. Nw R.
Co. v. United States, 92 U. 8. 733, 742; Seneca \5&8; v.
Christy, 162 U, S. 283, 288-9; Leccher v. W a&w.ﬁ.g, 95 U. S.
517, 5255 Minnesota v. Hitchcock, 185 U. S. 373, 388 et seq.;
Lone Wolf v. Hitchcock, 187 U. S. 553; Jones v. Meehan,

v. Mountain View Min. & Mill Co., 97 Fed, 670, 613; Gib- |

-gon V. Anderson, 131 Fed. 39. e

In Spalding v. Chandler, supra, which involved an exceu-
tive order Indian reservation, the Supremo Court said (pp.-
402, 403) : | o

“It has been scttled by repeated adjudications of w_:m
court that the fee of the lands in this country in &6 original
occupation of the Indian tribes was from the timo of the
formation of this government vested in the United States.
The Indian title as against the United States was ESdQ a
title and right to the perpetual occupancy of the lind :.;.:
the privilege of using it in such mode as they saw [it until
such right of occupation had been surrendered to ﬁa Gov-
ernment. When Indian reservations were created, cither by
treaty or executive order, the Indians held the land by the
samo character of title, to wit, the right to possess and
occupy the lands for the uses and purposes mam._mzﬁﬁ R

In AFadden v. Mountain View Min. & Aill Qc...%&:“a,
the Circuit Court of Appeals for the Ninth Circuit said
(p. 673) : ) :

“QOn the 9th day of April, 1872, an exccutive order was
issued by President Grant, by which was set apart as a
reservation for certain specified Indians, and for such other
Indians as the department of the interior should see fit to
locate thercon, a certain scope of country ¢ bounded on the
east and south by the Columbia river, on the west by .:6

BORNG —20—vor. 31—-12
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Okanagon river, and on :6 north by the British possessions,’
therea 22. r:aa n as the ‘Colville Indian Rescrvation.’

-There can be no doubt of the power of the president to

reserve those lands of the United States for the use of the
Indinns. The effect of that exccutive order was the same

..... o et e B AR LS N e e

as would have been a treaty with the Indians for the same

purpose, and was to exclude all intrusion upon the territory

thus reserved by any and every person, other than the
Indians for whose benefit the Emﬁ.ﬁ—zc: was made, for
mining as well as other purposes.”

The latter decision was reversed by the Supreme Court
and on an oi:.&% different ground (180 U. 8. 533). The
views aﬁ:.oaaom in the J°F a&&a: case were reaflirmed by the
same court in Gibson v. Anderson, supra, involving a reser

ration - created by executive order mon the Spokane In
dians.

The General Indian Allotment Act of February 8, 1887
(24 Stat. 388, Sec. 1), is based upon the same legal theory

as the decisions of the courts; for it is expressly made ap--

plicable to “any reservation created for their use, either
by treaty stipulation or by virtue of an Act of Congress
or exccutive order sctting apart the same for thebr use,”
ete. .

If the extent of the Indiun rights depended merely on
definitions, or on deductions to be drawn from descriptive
terns, there might be some question whether the right of
“occupancy and use” inchided any right to the hidden or
latent resources of the land, such as minerals or_potential
water_power, of which 4he Indians in their original stato

"had no knowledge. As a practical matter, howerer, that

question has been resolved in favor of the Indians by a uni-
form series of legislative and treaty provisions beginning
many years ago and extending to the present time. Thus
the treaty provisions for the allotment of iFeservation lands
all contemplate the final passing of a perfect fee title to the
individuals of the tribe. And that meant, of course, that
minerals and all other hidden or Iatent resources would go_|
with the fee. The same is true of the General Allotment
Act of 1887, which applies expressly to exccutive order res-
ervations as well as to olhers. Then, beginning years ago,
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many special acts were passed (with or without previous
agreements with the Indian concerned) whereby surplus
H::am remaining to the tribe after completion of the allot-
ments were to co sold for their benefit. In all these instances
Congress has recognized: the right of the Indians to receive
the ?: sales ::o of the ?:Q including the value of the
timber, the minerals, and all oz::. Qszoim of value, Jess
only :_w expenses of the government in surveying and selling
the lund. " Legislation ::a treaties of this n:: acter were
dealt with in 2 rost v : enie, 157 U. S. 46, 50; Minnesota v.
itcheock, 185 U. 8. 8735 Lone Wolf v. N&;o&&e&. 187.U.
S. 553; Qz:.a& »ﬁ:?m V. %Niia::. 128 Ted. 910, 913; Ash
Sheep Co. v. United States, 252 U. S. 159.

Sumilar provisions have been made in many other cases
for the sale of surplus tribal lands, all the proceeds of all
elements of value to go to the tribe. In a recent Act for fur-
ther allotment of Crow Indian lands (41 Stat. 751), the
minerals are reserved to the tribe instead of passing to the
allottees (See. 6); and moreover, unallotted lands chicfly
valuable for the development of water power are reserved
from allotment *for the benefit of the Crow Tribe of In-
dinns ™ (Sec. 10). ‘The Federal Water Power Act of June
10, 1920 (41 Stat. 1063), applics to tribal lands in Indian
reservations of all kinds, but it provides (Sec. 17) that ©all
proceeds from any Indian reservation shall be placed te
the credit of the Indians ” ete.

Again, by a provision in the Indian Appropriation Act
of Junc 30, 1919, the Sceretavy of the Interior was author-
ized to lease, mcn the purpose ®of mining for deposits of
gold, silver, copper, and other valuable :3?:_?55 min-
erals,” any part of the unallotted Tands within “any Indian
reservation” within the States of Arizona, California,
Idaho, Montana, Nevada, New Mexico, Ovegon, Washington,
or ﬁ.vc.z:.: ¥ herctofore withdrawn D.S: entry under the
mining laws. These States contain numerous exccutive
order ~.em2.fso=m, and yet the Act declares that all the
royalties accruing from such leases shall be paid to the
United States © for the benefit of the Indians” (41 mr&.
3, 31-33.)

The opening to entry by Congress of a parl of the Oo_
ville Reservation established in Washington by excentiv
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order has been cited as an exception to this line of prece-
dents.  (Act July 1, 1892, 27 Stat. 62.) - But the exception is
more appuarent zE: roal; for Congress, »ro:m: it expressly
declined to recognize maz.Eze:da‘ any right in the Indiang
“to any part? om that reservation (See. 8), yet, in fact,
preserved the right of allotment, vequired the entrymen to
puy [or the lunds, and set aside the proceeds for the benefit
of the Indians for sn idefinite period. ILater, the proceeds
of timber sales from the former reservation lands were se-
cured to the Indians, but the mineral Jands were subjected to
“the mineral laws without any éxpress direction for the dis-
posal of the proceeds, if any. (Act July 1, 1898, 80 Stat.
571, 593.) 'The Committee reports show that the reservation
was considered as improvidently made, excessive in area,
and that the action taken was really for the best interests
of the Indians. (Scnate Report No. 664, 52d Cong., 1st
Sess., vol. 3; House Report No. 1035, 52d Cong., 1st Sess.,
vol, 4.)

In respect o legislation and treaties of this character two
views are comizo. Tivst, that the rvight of accupancy and
use extends merely to the surface and the United States, in

providing that the Tndians shall nltimately receive the value.

of the hidden and latent resources, morely gives them its
_own property as an act of grace. Second, that the Indian

possession extended to all elements of value in or connected-

with their lands, and the u.oaéz::a:a in moozssm those
values to-the Indians, recognizes and confivins their preexist-
ing vight. If it were neccessary here to decide as between
these opposing views, I should incline ‘strongly to the
Iatter; mainly because the Tudian possession has ahways been
recognized as gomplele and exclusive until terminated by
S.:_:?n or treaty, or by the exercise of that plenary power
of guardianship to dispose of tribal property of the Nation’s
wards without their consent. Lone Wolf v. Iitghcock, 187
U. 8. 553. Moreover, support for (his view is found in
many expressions of the courts. Thus, in the case just ciled,
the court quotes from Beccher v. Wetherby, 95 U. S. 51T,
525, as follows:

“Bul the right which the Indians held was only that of
oc_;zzoﬁ .EF fee was in the United States, subject to thut

e
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right, and could be trunsferred by them whenever they chose.
The. grantee, it is true, would tuke only the naked fee, and
could not disturh the occupancy of the Indians; that oceu-
pancy could only be interfered with or determined by the
United States.” )

It a transfer by the United States would convey only the
naked fee, it goes without saying that (he complete equitable
property was-in the Indians. The earlier and fundamental
decisions make this plain. In Worcester v. Georgia, 6 Pet.
515, 544, 545, Chief Justice Marshall clearly states that the
right zmmoin& in behalf of the discovering Iuropean nations
was merely a vight, s egainst each other, which he defines
us “the exclusive right of purchasing such lands as the
natives were willing to scll?  As late as 1872 the Supremne
Court suid.

“ Unmistakabl Lert itle waus absolute, subject only to
the preemption Sm_; of purchase acquived by the United
States.as the successors of Great Britain, and the right
* %" % to prohibit the snle of the land fo any other gov-
a..=8m=8 or their m:Ee&m. (Uolden v. Joy, 17 Wall. 2

odd) -

The ::vol..:; maller here, however, is that neither the

‘courts nor Congress have made any distinetion us to the

character or extent of the Indinn vights, as hetween excca-
tive order rescrvations and reservations. established by
treaty or Act of Congress. So that if the Genorn! Leasing
Act applics to oné &:mm. there scems to be no m_o:_z_ for
holding that it does not apply to the others,

You are therefore advised that the Leasing Act of 192
Jdoes riot apply lo executive order Indian reservations,

wmmw?g:?
‘ . HARLAN IF. STONE.
To the Presipent,

EXECUTIVE ORDER INDIAN RESHRVATIONS—TBARING ACGT,

The Aet of Februnry 23, 1020 (41 Stak 437), entitled “An Act to
5.3520 the mining of coal, phosphate, ofl, oll shule, gpus, dmd
sodlum on the public domain,” does not apply to exceutive order
Indiun rescrvalions.

-
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January 19, 1973 ' : o
. B "’

Mr. Kermit M. Rudolf '
Dellwo, Rudolf & Grant

Mr. Charles W. Lean
Assistant Attorney General

Mr. Joseph P. Delay
Delay, Curran & Boling

Géntlemen:

" Re: PCHB No. 70-7 | L . . = '
Little'Spokane.Community Club v. Department of Ecology

‘Herewith is the Board's final Findings of Fact, Conclusions and
Order in this matter, approved by the Board on January 2, 1973
after having considered Exceptions filed to the Board's Proposed
Order of November 10, 1972. - o : o

Major changes from the Proposed Order are (1) a shortening of
Conclusion IV and (2) making more definite and certain the terms
of the Order permitting intervenor a limited amount of water
withdrawal. T o '

‘These changes, however, do not materially affect the'essenceﬁof
the Board's original opinion, which was that the recreational and
esthetic factors of riparian residents and users of the Little

' .Spokane River downstream from intervenor's irrigation withdrawal
must be considered in determining the amount of that withdrawal.

The~30afd,land particularly the hearing officer, thanks all
. counsel for their courtesies and patience in the lengthy
adjudication of this important matter.

Sincefely, . ‘
_ S

k et et 4
7, /3 ‘:/ . . #
- N ot :-‘3’@“!':%3«'3 v
. : - Walt Woodward
” Chairman A -

cc: Little Spokane Community Club

WW:do

Enclosure

Mr. GlénAFiedler, Department of Ecology

Mr. Howard H.'Gatlin‘
. -
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' BEFORE THE
POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

IN THE MATTER OF
LITTLE SPOKANE COMMUNITY CLUB,

Appellant, PCHB No. 70-7

vS. FINDINGS OF FACT,

CONCLUSIONS AND ORDEQ
STATE OF WASHINGTON,

-DEPARTMENT OF ECOLOGY,

Respondent,

W O = M Gt B W N

HOWARD H. GATLIN,

b
Lo ]

Intervenor.

Jwey
B

S 12 This matter is the appgél by the_Little Spokane Qommunity Club of
i3 {Surface Water,Pérmit No. 16228 {issued undér Applicatioh N¢;121;49>

14 jgranted to Howard H. Gaﬁlin, intervenor, by the State of Washington,

15 Department of Ecology, res?ondent. It came before the Pollutlon Cortrol‘
.16 Hearings Board (Walt Woodward, hea:zng o;flcer) at a formal bearlng held

‘17 {in the Spokane County Ccurthouse, Spokane, Washzngton at 1:00 p.m.,.

“18 |April 19, 1972, and continuing. on April 20, 21 and 25, 1972,

‘8. F. No, 9928—03-3-67.
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Appellant appeared through Kermit Rudolf, intervénor through- Joseph
P. Delay and respondent.throuéh Charles W. Lean, assistant attorney
general. Nora Fay Gasman, court reporter, recorded the proceedlngs.

-Witnesses were sworn and testified. ZExhibits were otfered and
admitted. Counsel submitted briefs.

After rev1ew1ng the transcrlct, studying ethlblts, con51der1ng the
argument of counsel and after hav;ng consider ed,Exceptlops to its
Proposed Order, the Pollution Control Hearings Board makes these

FINDINGS OF FACT
. I

The sub]ect body of water, the thtle Spokane River, lS a non-

navigable stream which flows in a southerly direction in Spokane Countj

to a point some ten miles north of the‘C1ty of Spokane, then swings west

.Wwhere it- joins the Spokane River. :The portion of the TLittle Spokane

River under con51deratlon in this matter lies between the communities of
Chattaroy on the north and Dartford on the south. Human use of this
section of the river has undergone a g:adﬁal metamorphosis from an
earlier and éimoSt exclusive condition_of‘farming, dairying and;cattle
raising to the present and'predominant‘establishment~of suburban homes.

| .
Howard H. Gatlin, 1ntervenor in this matter, is the owner of a 200~
acre tract near the western side of the Little Spokane Rlver at Buckeye,
a point much closer to Chattaroy *than to Dartford. 1In 1908, he began to
pump water from the Little~Spokane.River to his.non—rigarian acreage for
sprinkler irrigation of alfalfa as feed for cattle. On August 9, 1968,

he filed application for a water appropriation permit of 2.8 cubic feet

FINDINGS OF FACT,
CONCLUSIONS AND ORDER 2

5. F. No. 9928-A
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V.

There is no proof’'in the record that intervenor‘s'irriqatiqn under

Permit No. 16229 is a profitable enterprise.
VI.

Intervenor's withdrawal of water under Permit No. 16229 reduces the
amount of water flowing downstream from the épint of withdrawal from two
to four percent during dry spell; low~water periods.

| | VII. - .

During 1968 the lowest flow year of record in the'l960'deeade, the
Little Spokane River was flowing at 92 cfs durlng the lowest perlod of
that year at the gaging station. at Dartford, several mlles downstream -
from the:point.of intervenor's withdrawal. Between the.poiﬁt of with-
{drawal and Daftford, at least two tributary'streems enter the Little
.Spokane River. The iittle Spokane River, at the point of intervenor's
withdrawal, conﬁains about 80 percent of the volume of water registered
at the Qarﬁford gaging station. | " ' ' e

VIII.

" Starting in the summex of 1968 and continuing from that time,
riparian residents of the Little Spokane River doﬁnstream from
intervenor's point of w1thdraval notlced several critical changes ln'the’
river f£low past their preperties. These 1ncluded insufficient water for
their accustomed pursuits. of swimmlng, diving, boating, canoelng and
river floating,.andva necessity to mOVe~water’pumps‘further out into the
stream.

IX.

Any lowering of the volume of water in the Little Spokane River

FINDINGS OF FACT,
- CONCLUSIONS AND ORDER - 4
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'per second {cfs) with the then State of Washington, Department of Water

Resources, a predecessor agency to respondent. After receiving a
complaint from appellagt, the Department of Water Resources conducted a
field examination on August 28, 1968..‘Intervenor complied‘wiﬁh én
order of the Department to cease pumping until he had obtained a~pérmit.

On July 29, 1970, respondent approved a finding that "water is available

 for appropriation for a beneficial use® to the amount of 2.0 cfs, and

that this appropriation "will not impair‘existing rights or be detri-
mental to the public welfare."
IIz.

Respondent, noting in its flnolng of July 29 1370, that 48 protests

,;were on file opp031ng the Gatlln w;thdrawal, notlfled appellant, whose

membershlp included most of the protestars, of the flndlng on July 30,

11970. on August 27, 1970, appellant prptested the Wlthdrawaljln a

letter to respondent On Septeﬁber ll, 1970, respondent grante&i
intervenor Surface Water Permit No. 16229 in accordarice with the terns

specified in respondent's finding of July 29, 1970. On September 14,

18740, intervenor”began constiuction,of his water system-and subsgquently'

withdrew wate:'from the Little Spokane River_under'térms of Permit

No. 16229, On September 15, 1970, the members of the Pollution Control

Hearings Board, a newly created state agency, were sworn into office.

|On Movember 4, 1970, the Pollution Control Hearings Board advised

respondent that appellant's letter of~August'27, 1870 constituted a

| "timely protest” for purposes of this appeal.

Iv.
_At least 68 acres of intervenor's non-riparian acres are ‘irrigable.

FINDINGS OF FACT,
CONCLUSIONS AND ORDEP 3
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1flowing past Pine View Park, a‘major facility of the Spokane County Park

Department located downstream from intervenor's point of water with-

drawal, has a deleterious effect on‘the'public's use and enjoyment of

| that park.

X.

Respondent, while conceding in its finding of July 29, 1970 tﬁat
the river's "value to the public for its recreational and esthetic
benefits should not be underestlmated nor unde:mlned " made no detalled
fleld 1nvestlgatlon of appellant s protesta.

From these Flndlngs, the Pollution Control Hearlngs Board comes

to these
| CONCLUSIONS
I.
Before considering the specifics.of'this matter,~£hé Pollutiion~
Control Hearings Board first takes .note of a gradual change over the

years relative to the.accepted uses of public waters. Riparian rights,

tonce paramount, ‘gave way in the arid West to the ﬁoctrmne of non—rlparlan

{appropriation for beneficial use. More recently there has been a

racognition that esthetic and recreational uses of public water are as

important as earlier, historical rights of irrigation. Riparian rights

for recreational purposes on non-navigable lakes have been recognized in

jdecisions of the State Supreme Court and it may be reasonable to-

assume that the court some day may also apply this doctrine to non-
navigableistreams. In any event, the Water Resources Act of 1971,

stating that public waters of the state are to be "protected and fully

-utlllzed for the greatest benefit to the people," includes use of water

FINDINGS OF FACT, ~
CONCLUSICNS ‘AND ORDER 5
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for "recreational" purposes and "preservation of environmental and
esthetic values" among its "general declaratibns of fundamentals."
' . II.: f’%‘

In the instant matter'thére appears to be a classic example of this
gradual chahge.in acceptable‘uses of public water bodies; Once a farming
region dependenﬁ to a great extent on irrigated water removed from the
Little Spokane Riﬁer, the area betweeh Chaitaroy én&‘Dartford today-- -
intervenor's non-riparian acreage being an exception?~is'almost entirely
devoted to the development of river Eank.and upland "country living®
homesites. The~Little Spokane River has changed.from an agricultur;if?
stream to é residential brook but respondent, in its'field examinatioﬁs
and conalderatlon of intervenor's application, took no more notice of
this ba51c change in the use of the Little Spokane River than to make a
cursory acknowledgment in lts‘flndlng that "irrigation and esthetic
bénefits should not be - » - undermined." It well could be asked,
therefore, what agency of the state government is to pievent such

undermining if not respondent? Respordont cannot shirk its respor51—

.blllty for establishing minimuom flows by saylng that a "spec1F1c LlOW

necessary for recreational and esthetic purposes has not been made.”
Is the Little Spokane River, now prlmarlly a residential brook, to be
dralned dry by 1rr1gatlon Wltﬁdrawals szmply because respondent has not
gotten around to making a minimum flow study? We think nqt.

. .‘ III. |

We attach no great significance to the apparent discrepancies

between the Dartford gaging station records and the testimony of

|appellant’'s witnesses as to the level of the river flowing past their

FINDINGS OF FACT, ,
CONCIUSIONS AND ORDER 6
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| properties. The important consideration is not the measured volume of

water still flowing in-certain deep channels;‘the critical consideration
is the fact that, since 1968,‘ripariaﬁ residents have found that the
river, which once lappgd their.shores, has receded so much that they are
prevented from accustoméd,aquatic puréqitsi There is no proof that
intervenor's Withdréwal caused this change in fhé river flow. 1In our
view, none is néeded. The fault lies in respoﬁdent's failure}to
recognize that the general cqnditidn of the river, from whatever cause,
haé deteriorated to the det;imént df,ripa:ianziésidents and to generai
citizens® use and -enjoyment of a.largg public park. We concludé, éhere—
fore, that respondent erred in_fihding (1) that there was water avail-

able for appropriation, and (2) that intervenor's appropriation is not

‘detrimental to the public interest.

Iv.

The third criterion by which respondent must test every surface

water application is whether there is a beneficial use. Certainly,.

intervenor's stated objective of growing alfalfa for'cattie raising is

a beneficial one;'.Intervenor, although invited to do so, did not
furnish prdof.that.his enterprise is a profitable one. He failed to
produce evidence ét the hearing to sustain his claim that it is profit-
able. He was given a postéhearing opportunity to show by pié financiai
records that his.prqject iS'pioﬁitable and therefqre,.a Beneficial use
which doeslnot~%aste his appropriated water. He has failed ta makevsuch

post-hearing proof. We must conclude, Eherefore, that there is doubt

|as to the beneficial use to which intervenor is putting his appropriated

water.

FINDINGS OF FACT,

CONCLUSIONS AND ORDER -7
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We come now to the curious set of circumstances surrounding this
appeal. The Pollution Control Hearings Board always has recognized
that appellant's letter to reepondent of August 27, 1970 was a timely
appeal to this Board. This has been tested twice ih court and the
Pollution Control Hearlngs Board's position has been twice sustalnea.
This, however, cannot be taken as an impiied cr1t1c13m of respondent

for granting a permit which later became the subject of appeal, There

'were mitigating circumstances surrounding the eetablishment of the

yPollution Control Hearings Board. Accepted procedures and lines of

communication had not been well establisheé during the period when %he
permit was granted and the appeal was.recegniZed By the same token,
lntervenor canno; be condemned for constructlng a water withdrawal
'syspem after belng granted the permit and while this appeal was moving

to the stage of formal hearing. We.are inclined to grant the appeal in

|toto, but we feel our judgmént must be tempered with a recognition of.

the obvious good faith of respondent during the confused period of
organization during which the appeal was.accepted. Our judgment also

must recognize the legal right or intervenor to test the validity of

clthe acceptance of the appeal by the Polluclon Control Hearings Board'

VI.
The applicable law at the time of this applicaéion.was i
RCW 30.03.290 which directs that the Department shall reject an

application if

FINDINGS OF FACT,

CONCLUSIONS AND ORDER 8
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". . . the proposed use . . . threatens to prove detrimental to

the public interest, having due regard to the highest feasible

o ]

development of the use of the waters belonging to the publi

”
- - -

We do not know what evidence the Department considered in
reach*ng 1t< conclusion in anprov1ng the proposed use of 2 0 cfs for
a marginal lrrlgatlon project, but the evidence before this Board ) )

on this appeal established conclus;vely that the proposed use would be

W M =3 o e He s N

ﬁdetrlmental to an already 1mper11ed publlc 1nterest in the lower

et
<

reaches of the Little Spokane River, which the Legislature by its 1971

Pt
Ft

enactment (somewhat belatedly) moved to proteef.

b
N

We do not impugn the motives of the Department of Ecology in

o
30

granting this permit to the intervenor, Howard A. Gatlin. On this

H.
‘“.’

appeal we have had the advantage of considerable evidence not before

Yok
(344

the Depaftment, as to the character and the ektent of the public

[
2]

interest in the Little Spokane River below the point of the

ot
q 1

intervenor's diversion.

— o

C oy R . . 1
The evidence before us establishes that the-d;vers;on wcmldbe,-~

pot e
e

and. was, detrimental to the pnbllc interest, having due. regard to the

[
Q

|highest feasible use of the water belonglng to Lhe publlc. i

21 In view of these Conclusions, the Pollution Control Hearings ,

22 IBoard makes this

23 - .~ ORDER

Permit No. -16229 is remanded to respondent for modification as

FINDINGS OF FACT,
CONCLUSIONS AND ORDER 9

§. F. No. 99238-A
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follows:
1. Flow meters shall be installed at both the river pumping station

and the spring diversion; such meters shall be capable of measuring the

instantaneous rate of diversion as well as the total volume of water

pumped over any irrigation season.

2. - Intervenor is to be perﬁitéed to withdraw water from the Little
Spokane River for the irrigation of 68 adres, not to excsed 570 g. p.m.>

-jand 235 acre-feet per year, less the amount of water which respondent

i flnds is avallable from 1ntervenor s spring, sald modified permit to

remaln in force until such time as the results of a minimum flow study by

respondent has been made, ‘at which time said permlt w1ll be subject to-

that mlnlmum flow as is established.

~3. At such tlme as certlflcate of water right might issue under

I {Permit No. 16229, respondent shall reduce the quantities of water

\{J

appropriated if the flow measure“ent readlngs find a lesser quantity of

water is needed than as are 1denh1f1ed in (2) above.
DONE at Olympia, Washlngton this 2qd day of January, 1973,
POLLUTION CONTROL HEARINGS BOARD

07 N/ '

WALT WOODWARD, Ch}irman

()
C{LX/ N
MATTHEW h. HILL, Member

1

J
-
f. :’ I l/i/f / &
. & -
7 : ./
N P Rt A Y } Feald e nn

JEMES T. SHEEHY, Hember

.'. /
v/
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& : comms} HOUSE OF REPRESENTATIVES { “Rerozr =
Bite- I8t Session o : - No. 958 ;

411z 16, 1928 —Committed to the Committes of the Whale House on ths
- ”ﬂﬁmﬁﬂmvﬁmumdmmmdmbemhhd'“ o

“Mr. Wrauson, from the Commitiee on Tndisn Affairs, submitted

' REPORT

{To accompany H. R. 5574}
‘gz~ The Committee on Indian Affairs, to whom was referred the bill
£7(H. R. 5574) suthorizing the Lower Spokans and the Lower Pend .
#-d'Oreille or Lower Calispell Tribes or Bands of Indians of the State
2= of Washington, or eny of them, to present their claims to the Court
Zvof Claims, having consid & same, report thereon with s recom:
'mendation that it do pass without amendment. - -
=% This is a jurisdictionel bill and if enacted mto law will ensble the

Nt

=Lower Spokane .and the Lower Pend d’Oreille or Lower Calispell ‘
g-Tribes or Bands of Indians of the State of Washington, to -bring suit |
- &ia the Court of Claims for the purpose of establishing certain claims
Bpwhich have arisen out of alleged failures of the United States to |
s=extinguish the original possessory rights of these Indians o landsin | f -
tizthe northeastern part-of the State of Washington, the northern part |-

- rof Ideho, and the northwestern peart of Montana, or to compensate
. 'iaiud Ineglms for the right and property of which they.have: been) - .
zdeprived. . o i e e

%}»’R‘he Lower Spokane and the Lower Pend d'Oreills or Lower Cali-

=spell Indian Tribes or Bands of the State of Washington from time .
Eximmemorial inhabited and hed recognized, undisputed, end exclu:
i2:5lve possessory rights over the lands and the fishine and hunting
i7-tights end privileges within the Limits described in . R. 5574,
% The United States Government has never extingunished pogsessozfy
-Indian titles of this character except by the express consent of the
& tribal bands evidenced by formal treaty or sgreement of relinquish-

ssessory rights of the Indians named in this bill have ne*;'”e; Been’

APPENDIX V

i " Reports of House and Senate Committees
i on Indian Affairs, 1928, regarding H.R. 5574,
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 ritory.

‘these Indians said:

2 AUTHORIZING INDIANS TO PRESENT THER CLAIMS

extinguished. In 1853, sfter the organizstion of Washington Tersi. .
tory, snd under the administration of Governor Isaac I. Stevens,
who-was:also-superintendent of Indian Affairs for said territory;=the
original Indian possessory title to all lands within the new Territo

- was recognized, and Governor Stevens recommended, and himse

.

negotiated, treaties with most of the Indian tribes within ths Ter. .
It wes Governor Stevens’s announced .plan =nd intentioq...f;;
négotiate treaties with the tribes named in this bill, end in 18557 ..

- ¢ouncil was called for that purpose, but the outbreak of the Yelims .

Indian war required the governor’s atiention and the éouncil ad--.

journed without accomplishment. Governor Stevens recognized
this Indian possessory titlsin hisrecords;in his maps and his sg’aec’nm, ‘
and in the-treaties actually negotiated with other tribes. -Varigus.-

inte; causes, such as the Indian wers, the gold-mining excite«:
‘ments, and later the outbreak ef the Civil War, thereafter diverted -

the attention of the Govérnmadt fioin such negotiations and pree
vented the consummation of s formal treaty agreement promised-:
In December, 1855, Governor Stevens as Indian commissioner to--

wlmie?

1, your friend, say that your lands will not be taken away fmtﬁ.you. - wwl
It is my ‘business 2s 1g.ow: friend to protéét you in your lands and rights and T -
shalldosoaswallas I can. » * Your rights are your rights and you shall
not be deprived of them. : - S

Subsequent Indian commissioners, agents, and réprasentatives of j
the Governmens for the-next 30 years repéatedly called the-attention -
of the Government to the unextinguished snd outstandimg rights,
and to the injustice being done to thess Indians, and they, in turn,
proposed, recommended, discussed, and uegotizted tentative-agree
ments with the Indians, but gmth.mgi;as.ever done toward extinguish-
ing this recognized outstanding Indian title and right. L wm

o following statement 'ap£mmg in the hearings on thigbillseta -~

- forth the eorigin, character, and history of the claims of these Indians:

Geneially speaking, these claims ‘are based on'the fach that the origisal,.
admitted, undisputed, and recogmized Indian posséssory rights of these-tribes -

.to a large expanse of country occupied and uséd by them have never beex .

extinguished by treaty, agreement, or voluntary cession of these Indians, ‘ot

‘have these Iddians- evér received any compensation therefor. The Untted

States simply took ‘possession of their country (except miore or less Wirthless
ortions  thereof ssf aside for their occupancy, héreafter rteferred to). -The
dians were pushed, crowded, and forced off from and deprived of the best
of the lands they occupied and wers deprived of the Hunting rights, fishing
rights, root and berry fields, apgurbene.nces, and privileges enjoyed therewilh

. and"whetefrom they obiained their livelinood—all wholly “without "sny ‘com~

pensation £o them for the property taken from them. That this:Indian rghk
of occupancy was-aud is a-property right within the meaning of the fifth-amend=
ment o the Codstitution, which forbids the taking of private property withoué
just’ céz&gensaﬁon, has long been settled by ‘judicisl :announcement. - (See:
.;ansv. nited States, 104 U, S. 489.) - Rt
- Higtorically considered, these claims -arise as follows: The‘ﬁ?rb andititls
of the United States to the “Oregon countiry,” wherein these Indians bave
resided from time immemorial, was founded on discovery, exploration,
settlement as against foreign nations, and 2s such was confirmed in ths Guited
States by the on%’foreign nation making adverse claims thereto by the freaty
of Jusne, 1848. en the United States thus-acquired the undisputed fee, 83
against foreign nations, to the Oregon country, that fee was as to -gh?_aﬂi‘.“."
ise and possession of the soil subject fo and chargéd with the existidg aad

acd-
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AUTHORIZING INDIANS TO PRESENT THEIR CLATMS '3

continued possession by, and the exclusive possessory right to the soil embraced
within that fee, vested in and held by the various Indian tribes then, and for
+ages before, inhabiting that resion. ,
- .. 'This transfer to the United States conveyed only the naked fee, 2nd the ¢om-

“plete equitable property was in the Indians. I am here usin the language

Liadiel U I KRS B alil}

g,

.souree:
*The earlier and fundamental deeisions make this

of the Attorney' Gegeral in. 8 recent opinion. To continue from the same’

lain, - In Worchester . '

. Georgia (16 Pet. 515, 543, oty Crrgns, m2 Marshall clearly states thar s

right asserted in behalf of the discovering European’natiqns was merely a
.- right as against each other, which he defines ag ‘the exclusive right of pur-

chasing such lands as the natives were willing to sell. As late ag 1872 the

Supreme Court said: ‘Unmistakably their title wes_absolute, subject only
“to the preemption right of purchase acquired by the United States as the suc-
gessors of Great Britain, and the sign * o T 34 Erohibit the sale of the
"“"ﬁdzz ;.ny other governments or their subjects.” (Holden 2. Joy, 17 Wall,
The treaty of 1846 found the Indian claimants named in H. R. 5574 in peace-
v ful, undisturbed, and long-standing possession of a eonsiderable body of Iand on
the south side of the international boundary line in the northeastern part of
-whet; by subsequent act of Congress, became the Territory and later the States -
of W’ashington,. Idaho, end Montana, The claim of the Lower Spokanes em-:
- braces's tract of land, regtangular in shape, lying in Douglas, Lincola, Grant,
" and Adams Counties, in the Stats of Washington, a.%grega.ting 2pproximately
-somewhere in the nefghbprhood of 1,750,000 acres. The general location and
- extent of this original habitat is not disputed and the exact acreage extent can
'be gomputed by engingers. Tha land claims of the Lower EKalispell embrace
lends lying in the watershed of the Lower Pend Oreille River, from the inter-
- national boundary line between the State of Washington, and the Provinee of.
- British Columbia, southeasterly through the panhandle of Toan tais the State
t of Montana; it embraces » strip of land runping through Pend Oreille County, -+
Wash.; Bonner, Shoshone, and Kootenai Counties, Idako; and Lincoln, Fergus,
and Mineral dountiea, l\iont.; and roughly aggregating in its greatest
. mearly 3,755,000 acres. The location and estent of the o habitat of thesa
Indians for which this claim is made is undisputed, and the exzct acreage can
;- be*determined by surveyors, and Iand elaims may be determined of less, but there
- is li i their being computed over the acreage I have stated, Their
.- Iocation is indiested on the maps I here exhibit, ) C
£+ With both these elaims are 8 claim for loss of appurtenances in the way of
g ing and hunting rights in a substantial amount, both in connection with
"the lands heretofore deseribed and in, to, and upon the so-called: *‘common
| bunting grounds, *’ east of the Rocky Mountaing at the head of the Missourt

i

i L River. thess claims it is diffcult to place any definite value in the absence
: ;; m:gbgglor agreed data as to their full extent, exact character, and the extent
. :_: ,ben. Clat use

thereof, together with an accepted and agreed mesasure of damages

. Bifted down, these claims made by thess two Indian tribes .or bands amount
-0 2 demand for compensation for the loss of their original hsbitat and range,
‘with the appurtenences and rights enjoyed therewith, and of which thev were
c-deprived by the Government and the seltlers whom the Government invited
i7upon and gave these lands fo, without any treaty, 2greement with, relinquish-
=ment by, or tompensation to these Indian owners. ' The original rights of these
+.Indians are still outstandi , unimpaired by agresment, treaty, cession, sale,
o~relinquishment, or compensa ion, Any offset of the Government in the way of

" The record shows that these tribes or bands, with their neiihbom, for years
‘,g:rsistently refused to aceept gratuities or presents from the Government,
- believing that some ore would afterwards claim that they had accepted such .
{.Payments from the Government in. settlement for their lands when they had :
= refused to sell their lands or to relinquish any of their rights. .
== These were the only Indians occupying these lands when the first explorers
-8Itived among them, when the first Indian agents took cognizance of them, and
¥hen the first settlers came into and upon their lands. These lands have never
0 claimed by or in the possession of any other Indians; their claim dates
- back heyond our knowledge and history, and there is no adverse claim or adverse
- Possession in derrogation of these Indian rights. -Their title and right to the
-claim, whatever it may amount to, is clear and distinet.
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4 AUTHORIZING INDIANS TO PRESENT THEIR CLAIMS

The Lower Spokanes were nob crowded off their tands or ‘deprived of their—
use theraof uatil the early eighties; the big bunch of them were driven off in the
eighties following the creation by Executive order of January 18, 1881, of the-
so-called Spokane Reservation for the benefit of the Spokane Indiins, oub of 3 3
more or less worthless and barren portion of the habitat of the Lower, Middle, -
and Upper Spokane Indisn Tribes, lying north of the Spokane River, and which
no white person then cousidered of any particuler value, or desirable for presen

white seftlement. .

T ¥ith respect,bo the Indlag use of this land, it may be said that the Tndiane, 3
in season occupied and used all of these lands; obviously they had no occasion ta-
and did not make the intense benefcinl use of it that the white man has whe-,

succeeded them. |Neéeding but o small amount of cultivated land, they selected’ =~«,,:
inclosed, and cultivated small patches of the best ground; availed themselves ofiewrsio

the best hay lands, and for the resé, used the land in its natural state, gleanings:

therefrom in season its roots, its berries, its game, and fur-bearing. a
gatheritg duck eggs in the spring, catehing immense quantities of carp,

and other fish during their running sesson for food end barter; hunting’ the desrti?s

and buffalo, aad in small family parties roaming over the whole of their Tacgmis
. holdings for their livelihood and pleasure during the year, only gathering togethe poz

o w a-tribe at the fsheries, the camas felds, and on special oceasiopa. ;.

The existence of this outstanding Indian occupaney of aad possessory

‘the whole country from the limits of the Louisiana purchase, near the: head ; o5 ‘

..

R

waters of the Mississippi, to the Pacific Ocesn, was at all times recognized, s »ag

was 2lso the necessity of extinguishing it in major part by friecdly treatice w :
and by voluntary szle and cession by the inhabiting Indiaas. Oregon Territores:

was created by the act of August 14, 1848, and Washington Territory was

through a division of that Territory by the act of March 2, 1833. Tha extine
guishing of the Indion title became 2 matter of immediate concern. with thes

Indisn Ofce and the records for the next few years. :

The existence of this Indian possessory claim to the land, and .the t‘actﬁak&
it has never been extinguished by treaty. or purchass or relinquishments. wil¥™
aob be disputed, but as fllustrative of verament admission thersof we

the following:

#1853, Serial No. 608, Thirty-third Congress, first session. ' SE. 34, page
The Indian title to lands enst of the Cascade Mountains should be at ones
extinguished " * * * the reservations which they will require in any tresty-
must- necessarily be large. The amount thet will be required to negotisles
treaties with these Indiens will not be less than $15,000. Georze W. Manny-
penny, Commissioner of Indian Affairs, recommended cppropriation of thes

necessaty money by Congress.
#1834, Serial Ng. 721, February 6, 1854, Thirty-third Congress, first

H. Ex. 55, part 1: Commissioner Mennypenny agsin recommended. to the Secm-~
tary of the Interior the necessity for treatics, On page 1 he stated that, . withe’
many of the tribes in Oregon Washington, it appears absolutely necessary W3

ds now a‘{;;g:_f;

recently ‘occupied by them. And-on page 3 ha renewed his request for s

speedily conclude treaties for the extinguishment of their ciaims to lan
appropriation of $10,000 for expenses of negotiating these treaties..’

(10 Stat. 350) in 1854 sppropriated for ‘@3 for negotiating with .sod
making presents of goods aad provisions to the Indian tribes ia tte Terrilory-g2i=g.

- Washington, $45,000, ¥ LRt
1834, Serial No. 777, Volume I, part 1, Document No. 1, page 223, sanas;
-report: The governors of Washington and Oregoz, “called on for information aMsias
to the extent and nature of the various Indian cizims, with maps indicating th

but it was available too lats for any action before

boundaries of each tribe, with such information oa would enabls the de

%o issue the necessary instructions, etc. The superintendeats in those T@i};‘%

tories were instructed to proceed as sarly as practieal with the nego
In Stevens report, page 435, the governor, who as yet had had little'op

give
e

s
Wn Tt

"3

15:

to perform this work, said: ‘The duty will devoive upon myseli to ne%'% el
ot

treaties with the Indians of the Territory.” Page 456: The subject @ =
aucient fisheries is one 6a which legislation is demanded. It never could h’g;:é«
been the inteabion of Congress that the precedent exists for. recognition 03w o

right of Indians to urge claim for compensation for loss of fishing aad o

rivileges in H. R. 3344 passed by the Sixty-eighth Congress under

T

Wi

geﬁeve, the Plegan, Blzckfoot, and Nez Perce claims are being proseguwd il
which tSez

the Court of Claims; also in S. 3183, Sixty-minth Congress, under
Okinogan and other Indians have instituted action, H
C laims.” -
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3 oo ATUTHORIZING INDIANS TO PRESENT THEIR CLAIMS 5

E =§§-* In the vear 1855 (congressional documents, serial No. 810, p. 332) the in-

> Palmer, superintendent in Oregon, and Isaac Stevens, Governor of Washington,

P e s

B R B LT

Rz to enter at once upon negotiations haviag for 2 principal 2im the extinguishmeat
35, of the Indian title to the land. )

S 1y the year 1853 Gov. Isaac I. Stevens had, in connection with the Pacific
“ie.- Railroad survey and reports, in 2 general way, established a record of the ouler
{295 poundaries of the lands of these Indians and all other Indians in Washington
; =5 Territory, and in 1833,at what was known as the Walla Walla council and
T2 freaty of May and June, 1855, the general question of tribal boundaries was con-

: sidered, both of the “nontreaty” tribes and of those different tribes and bands

of Indians for whom reservations were then established and with whom treaties
5%~ were then and there made. : : )

S#E%: - 1871033 of the map records of the Indian Office. This (indiceting on map]
B2 s the territory that is referred to. : : .

%‘ He. signed this, ard it is addressed to the Hon. George W. Mannypenny,
3°2.. Commissioner of Indian Affairs, with letter of this date. It says: “Qffice of
% mmissioner of Indisn Affairs, Washington, Olympia, April 30, 1857. Isaac
3 Stevens, Government superintendert of Indians.”

Although individual members of the Lower Spokane and Lower Kalispell
... Tribes, as now known and designated, were present at this Walla Walla treaty
=" eouncil, no treaty was made with these tribes, but they were advised by Gov-
S: - ernor Stevens that they would be separately treated with later with a view to
<. en!;egfn igtohfodrzxal treaties and establishing permaunent reservation boundaries
. ou eir lan : : o

% Indians, The Indians were assembled, supplies and gifts brought up from
- Wella Walla, but the outbresk of the Yakima Indian war while the governor

was negotinting the Blackfoot treaty at Fort Benton prevented these plans being
. consummated. A short conference only was held, wherein the governor ex-

ﬁ possessory rights to their lands.
- On December 4, 1855, at this council, which was held at Antoine Plantes’s
;gelgea on the Spokane River, Governor étevens, as commissioner and superin-
dent of Indian Affairs for said Territory, amongst other things, assured these
Indians, as o rapresentative of the Governmeat, that: .
T “#Your rights are your rights and you shall not be deprived of them * * *
B=e 1, yout friend, say that your lands will not be taken from you. * * * Tiis
Y257 mmy business as your friend to protect you in your lands and rights.”™ ~°
Z- " Various causes, the Indian War of 1855-1858 and the disturbances thersfrom,

defeated Gavernor Stevens’s intentions to negotiate and execute formal {reaties
~ with the Lower.Spokane and Lower Kalispell tribes, and their neighbors in the
; portheastern part of what is now the State of Washington for the extinction
-of part of their originel Indian possessory title and rights in 2nd to and upon
S, these and adjoining lands and waters, and no treaty, agreement, cession, sale,
or relinquishment was ever made by the Government with these Indians with
&, respect {0 said lands and rights. oo
= “The boundary lines between these tribes and certain of their neighbors were
recognized, fixed, and alluded to in the treaties and papers connected with the
s:treaties made between the Government and the allied Yakima Indian Tribes et
Tthe Walla Walla couneil of 1855, and at the Flathead council of that same
ear, and the rights of these Indians to lands lying between those fixed and
‘deseribed in said treaties was gemerally recognized in the reports of Indian
.-agents and commissioners and in the records and reports of the Indian Office
2367 - and- the Department of the Interior for the nest 30 vears or more. .
% As a part of the report of his proceedings a5 Superintendent of Indian Affairs
s~ Governor Stevens had prepared, ueder his direction in March, 1855, o map of
¥ the Indian nations and tribes of the Territory of Washington, etc. (map No. 187,
255 fube 1033, and indorsed ‘Wash., Sup. W. 263, 1857), this map, which I previously
; gfgp‘t referred to, approximately correctly sets out the ownership and possession by
Agx~ these Indians: of the land above referred to, and the buffalo hunting grounds
%5+ held in common with other tribes. ) : ’
== -__In the vear 1857, in the report of the Indiza Department, serial No. 819,
%~ Thirty-fifth Congress, first session, 8. E. II, page 299, it says:
2=+ “Iinvite attention to the report of the superintendents for Oregon end Wash-
Z9~ ington, from which it appears that our relations with the Indisns in this

APPENDIX V

2385 oructions of the Commissioner of Indian Affalrs, given in August, 1854, to Joel -

And I have here a copy of the origina! Steveﬁs map of 1857, being map No. .

All arrangements were made for a treaty council with these other nontreaty

= . preased his position—zs the friend and protector of these Indians, as respect their

;;the gold-mining excitement, 1855-1865; the outbreak of the Civil War, ste,, .

2
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}'No other treaties have yet been ratified with the Spokane and other tribes::

-

ex?o—were, matified in 1859. < e
: the year 1867, serial No. 1308, apeeial session, Senata Exesautive Documen

uds,
. sapar,a:tedfromldaho,inthseast;andgheboundagryofthe akixiatreatyon}{:g .

)

: .

6 AUTHORIZING INDIANS- TO PRESENT THEIR CLAIM3

Territory are in a very critical condition * * * the continued extension
of our settlements into their territory, without any compensation belng made -
to them is a constant source of dissatisfaction and hostile feeling. They arm =
represented as being willing to dispose of their land to the Government, and"T - -
know of no alternative tg the preseat unsalisfactory and dungerous state of
things but’ the adoption of early messure for the extinguishment of that titladr:
Further at pages 609, 610, 611: . e
My observation in relation to the treaties which have hesa made in Oregon, -
leads me to the conclusion that in most instances the Indians. have Dot rew -l
ceived a fair compensation for the ights which they have relinquished. to the..
ground (809). The Indians surrendered all their means of obtaining a living -
and whera annuities ars divided among a tribe they are pitifully small {p. 810}

bordering on the northern boundary east of the Cascads Mountains. The dise~ - -
covery of gold mines will bring our people in direet conbact with these Indiany...
-(611) (p. 639). The approach of the white man wes tha only notice he received ... .-
that he must leave the graves of his family and fields and surrsndee his very.siwt
home and cultivated elds to the whites, who were continually throwing himy: <
back into a wilderness beyond the outer circle of civilization, as settlemen -
appro:lchad’ him, and the white man deprived him of everything he possessed_of,
any value.” o e

: {t was useless to negotiate any further treaties with Indian tribes until sgeh:
a3 had been negotiated had been ratiSed. It was not until Stevens himself. took.
& seab in Congress that the treaties of 1855—the failure to rati which. was
largely respousible for the Indian wacs and several millions of d loss acd,:

n,

4, pages ¢ and §, the report shows the necessity for treaty or -other arranges - -
raent with these tribes by securing them a resecvation as theirlands and setiiaw =~
meuts are being intarfered with by the advanéing tide of emigration and travet. =
to Idsho. By securing certain fsheries their welfare would be greaily advanced. . -
Table C, paga 31, shows these Indians as neyer having heen treated with. et

Quoting from serial No. 1328, Fortieth “Congress, second session, Hovse.. -

ecutive at No. 1, part 2 (1887): ’ N R
. Of the tribes having no ireaty relations with the Government there are the . .
Spokanes, Colvilles, sad others in the northesstern gart of the Territory, wha -
ars liable to be digzo:sesaed of their couniry by the advance of the whites.
(The Colville district) * * #* Tts boundaries 2re on the north of the forty~
ninth parallel of latitude, on the south of Snake River, and the forty-sevenih
parallel; the ons hundred ard seventeenth meridian of longi by which it i3

west. : et
Quoting from serial No. 1414, Forty-first Congress, second session, House -
Executive Document No. 1 (18695: 4 : T
“The Indians under tha jurisdiction of the agent in charge here live overa.
section of couniry. embracing about 2,500 square miles, including much fine -
ing land. It ex{ends from the forty-ninth parallel north latitude to the - .
(pnakggg.hsrg;)a’.nd from thence to the one hundred and seventeenth meridiag-. .
0. y - ? . . RS S
Quoting from serial No. 1505, Forty-second Congress, second session, House:
Ex, Document No. 1 (1871): . e e
“1 have the honor to submit the following as my snnual report of the Indians:-
under my supervision: They have never been treated with or placed on reser~
vations, and reside within the following boundaries, viz: Commencing at a
point where the forty-ninth parallel of latitude crosses the Cascade Mouatains. .
(continuing along the boun fized in the Stevens man) (p. 710).” o
Quoting from the repor; of Special Commissioner John P. Shank, dated. Cel=
ville, Iz};xgustN 1433 1873, serial No. 1584, Forty-third Congress, first session, S&. .
e, No,31: ™ - : e
“Thay ask for nothing but their homes, and for these ‘they plead as childrea..
“There has been no treaty with these tribes, for whom this. reservation s
proposed, aad their title to all the country from Steptoe’s Butts {o the Flathasd
country and British line and to the Sierra Nevada, to the Snake and Pelluce .
Rivers, ia yet theirs.” . ' ] s
That is the commissioner who et the time was & Member of the House, ——a
The map of W. P. Winaus, Indian sgent, sccompanying the annual report-of -
- 1871, and the annual report of 1871, serial No. 1303, Forty-second Congres,
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émﬁﬁ* second sassion, H. Ex. Doc. No. 1, page 710, sets ou
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ds to settlers under the
§ 225 “donation act” to the Northern Pacific under itg land i

. . .

AUTHORIZING INDIANS.TO PRESENT THEIR CLAIMS 7

] t the lands in" question as
3z52-still in the possession of these Indians without treaty.
o

=% Contemporary with the creation of Washington Territory went the establish-
SPIS=2 ment of land offices, the survey of this Indian land as “public domain,” and
S -the grant by the Government of jts “fee” in these lan

=
)

[ g , orwarding to the Survevor
i1 25k=: General's office: written notifications of intention of takin

3 éup claims under the
S 25 donation act on the lands of the Colville Indians. ~Chief Garrv, in that council,
joae told these men “listen 4o the governor, listen to the chiefs, and when a treaty.
- is made thea talk about your lands.”" Journal Secretary Doty, December 4,
1855. From that time on these Indians met constantly increasing onrush of
. land-hungry settlers, intent on securing for themselves the best. of the Indian
- lands, having no regard for the Indian or his rights, and actually seizing and
. dispossessing the Indians from inclosed fields, cultivated lands, and improve-
ments. The Indiang were constantly and gradually. forced off. their best lands
Y= on to poorer lands the whites did nof then want. .
. _The situation once or twice attracted the distant attention and casual potice
5. of Con In 1873 a Member of the House, Gen. J. P. C. %5, with
% T W, ett and H. W, Reed, as special commissioners, investigated and
2" reporfed on the Todisn s o oh Territory of Idaho sud Térritories agiole:

1
i tiating of treaties with Indians occupying lands outside ‘of Indian reservations
ke 1o o o'ty Tor e oLy oriaal Indian Bowover, admmand-
— title in ang e 'or whic is mad; owever,
- by these Indiang nited

~

r ‘aese peaceful, 'long-suffering

Indisns %cne on the warpath the matter would doubtless have been settled.

. the contention of the claimsatg that they enjoyed a_jolot occupancy,

- possession, and use of the “commoan hunting ground’ particulerly deserbad
in and reserved by sarticle 3 of the Blackfest treaty of October 17, 1853 (11

- Btat. 637, et seq.), and that the rights of these claimants are recogunized apd

- respected in the follonTog of said section: g

: %And p Jurther, That ¢ rights of western Indians to a whole or.a
32 part of the common huntiog ground, deri : H

e Contemporary. reeords and maps disclose. the joint ocenpancy and use of thespe
xﬁi" ‘‘common hunting grounds’ by these other western Indians, not party to the
gave-treaty.  That right has.nevar been ceded or. relin uished t:iy claimants,

" And in this map [lindicating] it names those In&ians; and the Indians who are
(2 parties to the treaty were not only named, but others not parties {o the treaty
= were named .ag, articipatiqg.in those hunting grounds.

he , . width of a mile along |-
the Pend d’Oreille River on which they now live on allgtments- of an average
7-size, I believe, of 40 acres. All the Lower Spokanes were permitted to keep
2 enjoy was a common use, with the Middle and U per Spokane Tribes and
27| Other bands of Indians, the pokane Reservation ¢ without their knowledge

P

; n settlement or sccord for w t was
Zi-taken sway from them. The poor reservation lands were already theirs by
=--slronger and better title than the Government could vest by Executive order )'
= peior to the exﬁnguishment of their original possessory Indian title.
=< Quoting from the report of the Colville Indian agent, August 15, 1897, Serial
== No, 3641, Fifty-fifth Congress, second session, House Document 5, page 288:

" "“The country comprising the Colville and Spokane Reservation is rough and
= mountainous in character, and very little part of it can,bg‘_qtﬁized,gor_. ie
oVcultural purposes. I am foreed to the ctonclusion that the Indians of the

& [Et%ﬁazﬁaokane Reservations. have received less sid and agsistance from the
is: Government then any other tribes in the co

A ides, searcily of game, the almost utter
7 of employment,.the majority of them with cnly a few acres of ground to
;.- eultivate, and dependent aimost entirely

- 5 L 2m astonished at the progress they. have mede, while at the same.time
> 1 wonder how they have managed to live' ' h
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. wer pell Indians. were permitted to keep and retain of 1%
their lands is a strip about 5 miles long
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8 °  AUTHORIZING INDIANS TO PRESENT THEIR OLAIMS

Of their origiaal holdings of thousands of acres of fine land involved i e :
claims, these Indian claimants have teceived nothing; for theip gfw’xfgtind
Jhuating rights and their root fields that they were deprived .of and which -
furnished them their subsistence snd livelihood, they have received nothing: :

They have never.had or received anything of value to compensate thewe
Indians for the loss of greater and more valuable tracts of langd taken from
them without their consent or for the sbundant means of livelihood-=fishi
hunting, root grounds, ete.—of which they had heen wrongfully deprived.
There is practically no hunting left; the greal salmon .and other fisheriey haye coit
hes ;-th svhem_tlzg_sﬁ_igg_m@@'éﬁf;@a_md«pow live are at bewt::
suited for grazing purposes; and these Indians after six years of droaght ate in
& stbuation where probably one-quarter of them have passed through the wintaw
on half rations, where horses have been killed to lesve feed for cattle, and catils
sold to provide food for existence, and where many Iodi

i d . udians have no money o
means to purchase food, to say nothing of séed twheat snd agricul o,
- ’ V

other-
A he low of their salmon aad i scomome bt o
. a2 103s of their selmon aand other fisheries Syas o most severe ecanomie bi 25
o $hese Iudians; they still f It was not the loss of & sporﬁng‘gggla 'pzr’zﬁ;‘ o~
Wﬁm In season and Gatoh z-fish-or-twor— It Sras the loss of o
-hali thair supply for ths famuy forthewhole vesr. The average pervon hew
no conception of whil these fisheries were. In the séasons when tha carp
suckers, and the salmon came up the streams the water literally “hofled” alive
with them and from their frantic eforts to get upstream to the spawning srounds:
gﬂ: were caught and cured by the tons., There were hundreds of tepees at'the
beries, the curing grourds covered acres, and supplies for the whole year laid 3
in, and the surplus used in barter with other tribes. Hunting parti 7
‘buffulo grounds™ loaded their pack horses with smoked salmon to trade witlr
*_-the plains Indians for buffalo robes, pemmican, and other commoditids, Fisk-
.were sold and {raded to settlers, miners, and o the Hudson Bay Co. that mainest
tained a trading post at Colville until 1872. - R
¢ ir main resource is salmon. These actually filled the stream, " Tha-
hery 2t Kettle Falls is one of the largest on the river: (Serial No. 748, 33d
Cong,, 24 sess., 8. Ex. Doc. 1, p. 446 (1859).) oA
. hey resort to the salmon fisheries on the Columbia, where they ars ema -
g}oyed in catching and euring for winter consumption untit September, (Seriai:
. No, 1248, 39th Cong., 1st sess., H. Ex. Doe. 1, p%:. 288, 267) - i N
. he greater number of the tribes-depend for their subsistence upon. the
- products of their fisheries, upon camas, bitter roots, berries, ete., Okanomcs .:
~sybsisting almost by fishing and hunting. (Serial No. 1326, 40th Cong., 2d sess,,
. Ex. Doe. 1, Bpt. 2, pp. 56 and 57.) - - S e
“ At Keottle Falls they eatch their annual s’;’xéxp‘iy of salmon, whick thay dre
23 Itha shade. (Serinl No. 1449, 41st Cong., 3d sess., H. Ex. Doe. 1, ph. P

wo-thirds of their subsistence is derived from hunting, fishing, ‘and root
digging, and the great fishery at Kettle Falls is whers the surrouiding tribes -
get their annual supply of salmon. (Serial No. 1505, 42d Cong., 2d sna;f’:

ik

s o

4

X. Doe. No. 1, pp. 708-700.) ST T
#They catch a greal number of salmon on the San Poil River near wngx'-!.&
flows into the Columbia, which is n’great means of support to them. (Serisl
No. 2841, 51st Cong., 2d sess., H. Ex. 1, pt. 5, p. 218.)% A
»— As eatly a3 1877 the diminution of the fsheries was noted. R
_**From the diminished number of salmon taken by the Indians at the dit?
Aisheries this season, in consequence, it is belisved, of the large quantities pess .
-the mouth of the Columbia for canning and other purposes, it iz feared there-:
- will be much suffering from an insufficiency of food.”  (Serial No. 1800, 4324
Cong., 2d sess., H. Ex. Doe. 1, pb. 5, pp. 532-553.)

The fisheries have dwindled untit they produce far less $han 1 per cent ol the .
fish they used to carry, and the Indians who now endeavor to catch a singe tored
or two are arrested and prosecuted.  As a substantial food supply and an arteis
of commeres their great value have been wholly talken from: these Indisns. -

. They: consistently refuse to accept gifts from the Government until there Sad
been a settlement of their land question. Quoting from Indian Agent Paigs’s
report in 1883 (Serial No. 1366, 558-539) , L el &
- *T have the honor to state that I have just completed tha distribuiioa =
- presents to Indians, contemplated in your instructions of September 10 to et s
‘- vember 17, 1867. '* .%* % A great deal of diffculty was ex?eneuced g pare . -
suading-many of them %o receive their presents, as an imprgssxoc had

- b

for scuve
~
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' AUTHORIZING INDIANS TO PRESENT TEEIR CLATMS -9

time prevsiled among the more distant bands that the distribution was to ba . ,

made in payment for their lands, and that by accepting the articles they would

but declined to receive presenis in goods. * They appeared to have 2

suspicion that thers was something behind so largs o distribution afecting their ..

right to the soll, and up fo the present time the majority of them have refused -
to receive anything. * * * 'The fact that a portion of the Indians refused
sll gratuitous presents shows a determination fo hold possession of the country
untﬂhthe ”Government makes saiisfactory overtures to open the way of actual
urchase. . -
4 The reports of the various Indian agents for subsequent years show that this
was the consistent attitude of most of these tribes tow. supplies, presents,
and gratuifies offered to them. -
They have a very substantial cleim over any and all offsets, payments, and

gratuities, and other offsets that may be properly chargeable to them by the
Government, . L

The report of the Secretary of tﬁe Interior on this bill i setforthin
his letter to the,chairman of the committee. The letteris as follows: '

DspARTMENT OF THE INTERIOR,
Washingion, January £0, 1998.

Chairman Commilies on Indian Aﬁéim,
: - " House of Represenialives. .
My Dzar Mz, Leavrrr: Further reference is made to your lstter of December
21, 1927, inclosing for a report a copy of H. R. 5574, being a bill “ Authorizing
ths Lower Spokaneé and the Lower Pend O’Reille or Lower Kalispel Tribes or

Bands of of the State of Washington, or any of them, to present their
ch‘:irx;:: to the Court of Claims.” .. .

purpose of this bill is.to have the Court of Claims adjudicate the claims,
against the Government of the tribes or hands of Indians named therein.

claima arose partly under the treaty between the United States and the

- Yakima Nation of Yndians of June 9, 1855 (12 Stat. 951), and under certain

Executive orders as showm by the records bers.. The combined claims are for
approximately 6,500,000 acres of land iying in Idaho Montana, end. Washing- -
ton, and for hunting and fishing rights claimed by the Indians, of which they
claim to have been deprived without their Imowledge or consent and without °
adequats compensation having been made for the lands and rights so taken and

- denfed. - -

The bill rovides that the lands taken from the Indians shall be valued at $1.25
d the imate smount which will be awarded, should the Indisns

- Do authotized 1o enter.suit and their claims be favorably adjudicated, is about

%81,]:25,000 for the lands, In addition to the amount elaimed for the lands the,;

dians are asserting a combined elaim for hunting and fishing rights of which T
" they have been deprived. These rx§h‘g will not amount to more than $1,000,000
. §sY 3

The total amocnt claimed by these ans is §9,125,000 approximately.
The claims for lands originated under certain treaties, scts of Congress and
Executive orders reducing the area of the lands occupied hy these tribes, Thers

are certain setoffs which the Government can presens to the court should 2 juris-

- dictional nct be passed which wonld materially reduce the amount which the

sttorney believes can be obtained in a judgment against the United States. The
principal claim for hunting rights alleged to have been lost by these Indians
ariginated under the Blackioot treaty of Qctober 17, 1855 (11 Stat, 657), which
provided that certain country described, in the southwestern corner of what is
now the State of Montana, “shall be & common hunting ground for 99 years
where all the nations, {ribes, and bands of Indians, parties to the treaty, msy
enjoy” certain unin privileges, - .

It also provided that the western Indians, parties to the treaty, may hunt on
certain parts of the Territory. The preamble of the treaty recites the names of
the tribes and the nations of Indians parties thereto, but the Lower Spokane and
Lower Pend d'Oreille tribes were not mentioned in the treaty. .

From a careful reading of the Blackfoot treaty of 1855, it is not believed that
the Indians mentioned in this bill were included within the provisions thereof.

APPENDIX V

"~ farfeit all right to the soil and be removed to some reservation. Every effort in ..
- my power has been made to disabuse them of this impression. * * "% Quite. .
s number of Spokanes, among whom was Garey,* were present, and drew rations, . ..
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10 :AUTHORIZING INDIANS TO PRESENT THEIR CLALMS

Thefishing rights extend to certain sulmon fisheries along the Columbta-Rivey ) .
‘also-Spokane River, and -are alleged to have been materially injured by tha { =
establishment of cauneries along the lower Columbia River. A
‘In view of the prima facle showing made by these Indians, they hnve-beeny .
authorized to"enter into contract with aa attorney to present their claims. to the -
proper department of the Government and to'the courts. Approvak of this-bilt

; ‘seems nok to be indicated. :

The Director of the Buresu of the Budget has advised that thepmm'n
legislation is-in conflict with the financial program, Proposed
.- Very tzuly:yours," ‘ '

O
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UTHORIZING INDIAN S IN THE STATE OF WASHINGTON
5 TO PRESENT CLAIMS TO THE COURT OF CLAIMS e

EL. . et o ay following .-

'nBERORT$§
e ‘[T aocompany S. 1480}

%The Commttee on Indian Aﬁaxrs, to whom was referred the bill
. 1480) suthorizing certain Indian tribes and bands, or any of them,

mendmaent.

he report of the Secretary of the Interior is a.ppended hereto a.nd
3 8 pa.‘rb of this report, as follows: .

o ~ D”m%m’uw“ ’?Wmméo 1928,

3 Umtag Stafes Senate. - ’

Ar Dm.n Smwron Frazrer: Furtherreference is made to yourlewar of Deeem
. 19 19"7, inecl osn? for a report-a copy of S. 1480, being a bill suthorizing cer-
: bands, or any of them, resxdmg in the State of Washmgton,

Ten tthetrc)amstodthoﬁ(}ourh:éﬂ s e hich vt fa bt
¥ Lis prachically identicel wi upon w) 8 report is being
ade. The principal diffierences lie ifi the title and the of the word

] pel. 'I'he purpose of this bill is to have the Court of s adjudicate the
ms sgaingt the Government of the tribes or bands of Indzans namad therein,
‘These claims arose partly under the treaty between the United States and the
a.hma. Natxon of Indmas of June 9, 1855 (12 Stat. L. 951), and under certain
S orders, as shown by the records The combined claims are for
stel 6,500,000 acres of land lyin inIdaho Monta.na.,s.ndWash.mgto

for huntmg and fishing rights c}mmeg by the fndm.ns, of which they claim
t0.have been deprived without their knowledge or consent and without adequate
23 having been made for the lands and rights so talen and denied.
@s bill provxdm that the lands taken from the Indians shall be valued at $1.25
, and the approximate amount which will be awarded, should the Indians

3 a.ut onzed to enter suit and their claims be favorably a.d:udlcated is about
2 »3,125,000 for the la.nds. In addition to.the amount claimed for the lands the

APPENDIX V

: Jom, from the Comxmttee on Indm;n Aﬂ"au-s, snbxmf.tad the .

esiding in the St.a.ta of Washington, to present their clairs. to the
F0ourt of Claims, having considered the same, report favorasbly -
Zdhereon with the recommendation tha.t the bill do pass without -
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" 'The total amount claimed by these Indiaps is $9,125,000 approximately, . - »=

2 WASEINGTON INDIANS TO PRESENT CLAIMS

Indians are assecting a combined‘clairg .for,.h.unhing_aniﬁgggg_ﬁgg_mwm . ?
they have been deprived. THés@Tights will not amount to more than SL,OO0,0(%{

The claims for lands originated under certain tresties, acts of Congress, and
Execubtive orders reducing the area of lands occupied by these tribes. There
are certain set-0ffs which the Goverument caan present to the court shoulda
jurisdictional act be passed which would materially reduce the amount which
the attorney believes can be obtained in a judgment against the United States, .

The principal claim for huating rights alleged o have heen lost by these Indi

what is now the State of Montassa, *shall be a commoa huating ground fo= §9-
years, where all the nations, tribes, and bands of Indians, parties to-thae treatyy.
may enjoy” certsin uninterrupted privileges. If also provided thakithe westemn-
inng, parties to the treaty, may hunt on certain paris of the territory. - Tha=
preamble of the treaty recites the names of the tribes and the natioas of Indiana:
parties thereto, but the Lower Spokane end Lower Pend d’Oreille tribes were nokid:
mentioned in tha treaty, . ety iy
From a caraful reading of the Blaokfook ireaty of 1855, it is nob beliaved & =
the Indisns meutioned in this bill were included within the provisions théreof o za%:
= fishing rights extend to certzin salmon fisheries along the Columbis acd .oty
Spokane Rivers and are alleged to have been matarially injured by ths establisheory -
ment of canneries along tha lower Columbia River, . e e e
. view of the prima facie showing mads by these Indians,~theyhave
authorized to enter into contract with an atiorney to preseat their'elaims to
proper department of the Government and to ths courts. Approval of this ]
' seems not to be indicated. . ) . . C o
This bill is identical with H. R, 5874, upon which the Director of tha Burssa:
the Budgst has advised that the proposed legisiation Is in conflict with tbe
financial program. . . . e
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SENATE
: 1 No.-110 -

~'VETO MESSAGE AUTHORIZING INDIANS IN THE STATE OF WASH-
.. - INGTON TO PRESENT CLAIMS TO THE COURT OF CLAIMS

LN
3

.«J’“
L

= MESSAGE

THE PRISIDENT OF THE, UNTTED STATES

4. -

Max 3 (calendar. dsy, May 15), 1928 —Read

; ordered to lie on thae table and to be

T . Tas me Houss, May 18, 1923,
10 the Sengla: .. .. . I it

T em retumin%elsmmwith Senate bill 1480, “An act authorizing

' 2= cartain Indian tribes and bands, or any of them, residing in the State
¥ of Washington, to present their clsims to the Court of Claims,” with-

out my approval, o e S
>"These claims amount to approximstely $9,125,000, which repre-
the value of 6,500,000 acres of land, 1n the aboriginal possession
S ians, at $1.25 per acre, and includes hunting and fishing
Z2rights to the value of $1,000,000. These cleims are not based upon
any treaty or agreement between the United States and these Indisns,

. i ¢ icated upon-such other
=810 ; Government at this late day to defend
2 suit of this character. The Government should not be required to
‘adjudicate these claims of ancient origin unless there be such evi-
2>denca of unmistakabla merit in the claims as would create an obli-
=gation on the part of the Government t

3 0 admit them to sdjudication,
t.seems to me that such evidence is lncking. .

:1 am constrained, therefors, to ?vithho%.n;ny approval of this bill,
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2 VETO MESSAGE REQARDING INDIANS IN STATE OF WASHINGTON
. g : . e 4 . L . 4.........;.4

1430, - Sov , { tho Unitod: Btates of Amorlea; 6t tho first sasslon, bogun anid held at tho .
mm*_mwﬁ..: a«mﬂnﬂ%m... mm_.m%awﬁ .ws »__::_ ..?< of bosace._. ono thousand ning hundred snd twenty. |

seven. .

- An dthorletng cerlain Indins tribes and bands, or an  of them, restding in the State of Washinglon, fo
An ack aulhorlzing cerlal st helr chams b0 the TConrt oF Ehcimey S " .

Be'il enacled by the Senate and House of Represenlalives of .the United States of
‘American in Cangress assembled, That jurisdiction is rn..ow« conforred on the
Court of Claims, with the right to appeal to the Supreme . Court of the United
States by cither party, ag in other cases,.notwithstanding the lapse of time or

.. statutes.of limitation, to hear, examine, and adjudicate and render judgment tn
any sud all legul sud cquitable claling of ‘the Lower Spokane and the Lower
Pend O’Reille or Lower Calispell Tribes or Bands of the Stata or Washington,
or any of said tribes or bands, against the Unifed States E.Eaangmo_. or growin

. out of the original Indian ar? claim, or rights of the snid Indian tribes an
bandsg, or any of said tribes or banda (with whom no treaty has been mado)
in,.to, or upon the whols or any part of the lands and their g mmaggoou claime
by. said Lower Spokane Tribe or Band of Indisus, in the ¢ of Washington,
and embraced within {he. following general %maz_..mmga. to wit: ;

Cominencing in {he State of Waghington oh the east and west Government

survey fownship line belween townships 24 and 25 north at & point whose longi-

tude ~w one hundred and nincteen aom..a@m ten minutes west; thence edst along
said township line to the first draw aﬁ:zm«.p:@ draining into Hawk Creckiin

Lincoln County, Washington; thence down the center of snid draw to snid Hawk

Creek aud down the center of snid IInwk Croek to its conflux ivith the Columbin .

River; thence up and along the south and east bank of the Columbin River to
the north bank of the Spokane River at its conflux with the Columbin Rivar,
whigh snid houndary lines separate the lands of siid Lower .m%oraza..aaco or
Band of Indians from those, the several so-called Colville nnd Okanogan Tribes
or Bands of Indinns; thence casterly up and along the north bank of the snid
Spokane River o o north and south line whosg longitude is one hundred and
cighleen degrees west;-thenee soulh slong sald line to its iutorsection with tho
forty-seventh parallel of Intilude; thenco west along said forty-seventh paraliel
to a line whoso longitude is one hundred and ninetecn dogrees and ton minutes
west; thence north on said line to the point of beginniug, which two lattor lines
of bouridary scparate the lauds of thoe sald Lower Spokans Tribe or Band of
Indians from the lands of the confederated Yakima Indians ag defined vm the
treaty between the United States and snid Yakima Indians concluded at Cn
Stevens, Walln Walln Valley, Waghington Territory, June 9, 1855 (Tiwelfi
Uniled States Btatules al Large, pages 961, 066); lands in tho States of Idaho
Montana, and Washington, clafmed by sald Lower Calispell o Lower ‘Pon
O’ Reille w:&pz Tribe or Band of Indinns. and embraged within the followlng
deseription to wit: . . . AR

* Commencing at & point in the Binte of Idnho at the nazuwrauﬁu paralle] latitudo
on the divide between the waters of the Flat Bow or Kootenal River and thoso of
the Clark York River and ilg tributaries; thonco southerly and southoastorl

along said swinmit of the divide, known as.the Cabinet Mountaln, to the hoad-

walers of Thompsuns River in Sanders County, Montana; thonee southerly
ulong the divide between Thompsons River and the tributnrfes of the Flntheadl
River-10 the town of Plains, Montana, and continuing southwesterly on a ling

“dratvn through 8aint Regis, Montana, to the summit of the Calispell or Cozur

d’Aleng Ranga of the Bitter Root: Mountain (which said boundaries separato.the
original inbilat and Jands of anid Lower Calispell or Lower Pend O'Relild Indians

from thoeso.of the Cooteney, Upper Pond O'Reille, and Flathoad Tribes or Nands .

of Indians ns deiincd by the treaty between the United ‘States and snid Insi-
named tribes or bauds of Indinns, exccuted July 16, 1865) (Twellth Statutes at
Lange, poges 975-879); thence northwesterly along: tha summik of said Calispgll
or Cucur «’'Alene Range and ihie divide between the waters of the said Clark Fork
and those of Lhe Cocur d’Alene River, nnd along snid course exlend Lo and ncross
the Spokane Plaing and conlinulng in a general northwestotly dircelion to the
divide separating the waters of said Clark Fork River from the Spokane River
tind its tributarics to the wain ridge:of tho Calispell; Mauntaing iy, the, Siato of
Washington; and thenee in a northerly diroction, along tho summnlt of main ridge
of snid. Callspell Mountains, nndl said course extending to the International boune
dury line between $ho Provinee of Dritish Colummbin and the State of Washinglon;
A then enut nlong snid international boundary lhe to tho polnt of vcow:uas%. which
i last-named boundniles scparate tho orlginal habltat and Innd of sald Lower
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Callspell or Lower Pend O'Rellie Indinns from thoss of the Cocur d’Al
3 onp
Spokang, Colville, and Lake Tribes or Bands of Indians; which said lands of
u.ﬁ;a therein or thereto aro elaimed o have been taken away from said Indinn
tribea and bands, or somo of them, by the United States, recovery hereforin no
ovent to exccod $1.26 per acro: together with nll other clajma of sajd tribes: or
bands of Indinns, or any of snid tribes or bands, arising under or growing out of
fishing rights and privileges held and enjoyed by sald Lribes and hands, or any
of them, In tho waters of the Columbin Hiver and iis tributaries; or arising or
mnoin.m out of hunting rights and privileges held and enjoyed by said tribes nned
ands, o.mbaw of them, in common with other Indinns i the “common hunting
prounds’’ enst of the woawm. Mountains ag rescrved by and deseribed in the trenty
with Blackfoot Indinns, Octoher 17, 1856 Qw_oé:m: Statutes at Lnrge, pages
857 to 602), and which are elnimed to have becn taken awny from ap& m:aa
and bands, or any of them, by the Untted States without any treaty or agreement.
with such Indian claimants therefor and without compensiation fo thom.

Brg. 2, Any and all claims mma.._% the United States within the purview of
this At shall be forover barred unloss sult or sults bo instituted or petition,’
subjoct to amendment; be filed ns hereln provided In the Court of Claims within
fivo years from tho .apwa of tho approvat of this Act, and such suit or sults shall-
make the said Lower Spokang and Lower Calispell or Lower Pend O'Iteille.
Indlon Tribes or Bands of Whashington, or any of snid {ribes or bands, party or-
portles .ﬂw?ﬁm and ‘the Unlted Stntes party defendant. The petition shall be
verified by the attorney or attorneys oSEowéz to prosesute such claim or claims
under contract with the Indlans approved In accordance with existing law; and
eafd contract shall be exeouted in thele bohalf by a committee or commitices.

- gelected by snid Indinng ns provided _um. existing law. - Oflicial letters, papers,

dooumonts and records, maps, or ecrtific coples thercof may be uscd in evidenco

and tho departments of the Government shall give :oao.aw to the nliornay or
attorneys of sald Indians to such treaties, papors, maps, corres ondenco, or'
roports ns they mny require in the prosceution of any sult or suits instituted .
e B A%k 1 ault o suits ¢ h .

0, 3, In sald sult or su ho court shall nlso hear, examine, consider, and
adjudicate any claims which tho United States mny have agninst the said Tndian
tribes and bands, or any of them. Any payment or payments which have been
made by the Unlted States upon any such clalm or claims shall not operato as’
an estoppel, but may bo plended ns nn offset in such suit or suits, a3 may grotui-
ended for sald Indian tribes and bands or any of them, |

Smo. 4, Any other tribes or bands of Indians the court may decm necessary
fo o final determination of any suit or suils brought hercunder may be joined -
thorein as the court may order! Provided, That upon finpd detormination of such

. sult or sults the Court'of Clalins shall have jurisdiction o fix and determine o

reasonablo fee, not to exocad 10 per centum of the recovery, by any one of said

- tribes or vpa&& and in no event to exceod tho sum of $25,000 far all of snid

fribes or bands of Indinns, »wmoza.. with all necessary and proper expenses
prosecutlon of such suit or suils to be paid {o

the attorney or attornoys employed ns horein provided by the sald {ribes or

_bands of Indians, or any of.safd fiibos or bands, and the same shall be included -

in the degree, and shall be paid out of any sum or suins adjudged to be due said
tribos or bands, or any.of them, nnd the bnlanes of such sum or sums shall he
placed In tho Treasury of the United States, whero it shall draw interest ab the
rato of 4 per contum per annum, subject to approprintion by Congress for the
honlth, education, and Industrial advancement of snid Indians, including the -
bullding of homes. : : T . _ . S
T Nicnoras Lowawonry, .
. Spealeer of the House of Representalives,
. Cuahnes G, Dawss,
“Vico 3.2..%@« of the United Stales and President of the Senate.
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AGRICULTURAT, STATISTICS.

Mre: IIEFLIN. Mr. Speaker, I ask unanimous cousent for the
passage of the bill (I, 13, 21847) (o present falsifications in the
eolloction and compilation of agricultural statistics and the un-
authorizel issuance and publication of the same,

The SPEARER. The gentleman from Alabama asks unani-
mous consent for the present consideration of a bill, which the
Clevic will report,

The Clerk read as follows:

Br it cuacted, cte,, That it shall be unlawful for any person in the
employment of the Governutent of the [nlted States to divulge, or
eanse to be divulged, o tn any way to give out, or cause to Le given
ount, publish, or make kuown to anyoun not authorized Ly law to have
or rececive the same, any information, statistical or otherwise, acqnired
by wictue of his employment by or officinl position with any Depart-
ment of the Governutent of the United States regarding the repovts on
crop conditions prior to the hour that the crop estimate is published
as t&.now reqnived by law,

. _See. 2 That tt shail be uplawful for any person in the employment
of the Government of the Vnited States to divulge, or cause to le
divulged, or in any way to give out, or cause to be given out, publish,
or make known to anyone not anthorized by law to have or receive the
sante, any iaforination, statistical or otherwise, obtalned by victue of
his employmant by -or ofiiclal position with the Government of the
Unltel Stiates regarding the amount of cotton ginned prior to the day
fixerl by law for the publication of the ginners’ report obtained by the
Census nepnrlment. ’ . :

Sec. 3. That it shall be unlawful for any oflicer or employee of the
United States of Amerlen, whose dutles require the collectlon, com-
ptiation, or report of statistics or Information relative to the products

~of the soil, knawingly to colleet, compile, or report for issuance or issue
any false statistics or infoarmation relative to such products.

Nee. 4. That any person who shall violate aay of the provisions of
this act shall npon conviction be punished by n finc of not more than
$10,600 or by imprisonment for a period of not more than five years, or
Loth fine and Imprisonment, In the discretion of the court.

The SPEAKER. Is there objection?

Mr. PAYNE. I object, Mr. Speaker.

Mr. HEFLIN., 'Will the gentleman withhold his objection a
moment? ..
~_Mr. PAYNE. No; this matter is thoroughly understeed by
the House. I objcct to the passage of the legislation and want
-the opportunity to vote against it.

The SPEAKER. The gentleman from New York objects.

SPOKANE INDIAN RESERVATION, WASH.

Mr. JONES of Washingfon. Mr. Speaker, I moyve to suspend
the rules aud discharge the Committee of the Whole House.on
the state of the Union from further consideration of the bill
(8. G1063) to authorize the Secretary of the Interior to sell and
dispose of the surplus unaliotted agricultural lands of the Spo-
kane Iundian Reservation, Wash., and to place the timber lands
of said reservation in a national forest, and that the bill as
amended by the House Cominittee on Indian Affairs do pass.

The SPEAKER.  The gentieman from Washington moves to
guspend the rules and pass, with amendments, a bill which the

- Clerk will report. ‘

The Clerk read as follows:

Be it cnacted, cte, That the Sceretary of the Interior e, and he
is herehy, authovized and divected to cause allotments to be made
under the provisions of the allotment laws of the United States to all
persons having tribal rights or hnlding tribal rclations and who may
rightfully belong on the Spokane Indian Reservation and who have not
kervetofore received allotments.

See. 2. That upon the completion of said aliotments to sald Indlans
. the Seeretary of the Interfor shall classify the surplus lands as agri-

cnléural and timber lands, the agricultaral lanpds to be -opened fo
srttlement and ecntey under the provisions of thie homestead laws by
proclamation of the Iresident, which sball prescribe the time when
“and the manmer in which these lands may be settled upen, occupled,
and entered bf persons cntlitled to make entry thereof: and ro person
shall be permltted to settle upon, occupy, or enter any of said lands
except ns preseribed in such proclamation.

Sec. 8. That the price of the lands classified as agricnltural shall he
$§5 per acre, and said price shall be paid In acenrdancs with rules
and regulntions to Le preseribed by the Sceretary of the Iaterior upon
the following . terms: ~ One:fifth of the purchnse price to be pald In
cash at the time of entry and the balance in five equal asuual instalt.
ments to be paid in one, two, three, four, and five years, respectively,
from and after the date of entry. In case any eniryman fatls to
make the annual payments, or any of them, promptly when due, all
rizhts in and to the land covered by the entry shall cease and any
payments theratofore made shall be forfeited and the entry canceled,
and the land shall be renfTered for sale and entry under the provislons
of the inmeatead laws at the same price at which it was first entored:
Provided, That nothing in this act shall preveat homestead settiers
from commuting thelr entrics under section 2301 of the Revised Stat-
utes of the United States by paying for the land cutersd the price
fised herein, receiving crudit for payments Previousiy made.  In adii-
tlion to the price to be paid for the land the entryman shull pay the
same fees and commissions at the time of ecomnmutation or final entry
az now provided by law where the price of the land is $1.25 per aere,
and whena an entryman shall have complied with all the requlrements
snd terms of the homestaad Iaws as to settlement and residence and
shall have made the roqnirad payments as aforesaid he shall be ontitied
to n patent for the Jamds ontered: And provided furthicr, That all
Iauds classified as azrieaitural remaining undisposed of at the explea-
tion of four years [rom the opening of said lands to cntry shall be
appraised by the Seceretnry of the Iuteriop from time to time and. sold ]
at’ publie auction ov ynder sealed bids to the hishest bidder for c:tsh/‘

Copt opak Jezs than tha <ot anaeataad velin, prdap eaeh reenlatiave oz

‘domestic

of honorably discharged Union soldiers and sallors of the Iare eivil
and Spaunisih wars or  the Philippine Insnevection as detined aml e
seribed In seetions 2004 amd 2305 o the Revised Statutes, as atnended -~
by the act of March 1, 1901, shall not be abridaed s Provided: further)s
That seetions 16 and 36 of the merienitnral lands fn each towuship
shall not Le dispozed of, but shall be reserved for- the use of the
conmmon schools and paid for by the United States at SLIS per acre,/
and the same are hereby granted to the Stite of Washinzton for such; .
purpose. y . N :

——Ri:C. 4. That the Seeretary of the Interior may reserve such t:mﬁ:

as he may deem necessary for agency, scheol, and volicions purposes,
to remain rescrved so long as necidisd and o long as agensy, sebaol, or
relizloug imstitufions are mainiained therron far the benelit of the In.
dians; and he is further authorized and directed to. resorve aml sep

- aside such teacts as he may deem vegessary or convenlont for town.xite

urposes, and he may cause any such rescevations {a be surveywl into
ots and blocks of suitable size and to be appraised and dispesed of
under stich regulations as he may preseribe, and the net proceeds de-
rived from the sale of such lands shall be deposited in the Treosury
of ttihc United States to the eredit of the Indians of the Spokane Reser-
vation. .

Sewe. 5. That the lands so classified as timber Jands shall vemain
Indian lands subject to the supervisien of the Secrctary of the Intertor
until further action by Congress. and no provision authorizing the
sale of timber upon Indian Jands shall apply to sail lands unliss they
be specially desiznated: Provided, That uutll further legislatinn the
Indians and the oflicials aud employees in tha Indian Bervice en said
reservation shall, witheut cost to thew, have the fight, under suel reg-
ulntions as the Secretary of .the Interior may prescribe, ta 2o npon
said timber lands and cut and take thevefvem all timber pecessary fop
fuel, or for lumber for the erectinn of bhuildings, fenees, or other

Kurpcses upon their allotruents; and for sald period the said
Indians shall have the privilege of pasturing their ecattle, horses, and
sheep on said timber lands, subject to such rules and regulations as the

Secretary of the Interior may prescribe: Pravided furiher, That the

Secretary of ihe Interior is hereby authorized to sell and dispuse of
for the benefit of the Indians such timber npon such timber lands as
tn his judgment has reached maturity and is deteriorating and which,

- in his judgment, would be for the best interests of the Indians to seil,

the purpose being to as far as possible protect, conservs, and promote
the growth of timber upon said timber lands, The Recretary of the
Interior shall deduct from the money received from the sale of such
timber the actual expense of making such snle and place the balanva
to the credit of sald Indiuns, and he Is anthogized to preseribe such
rales and regulations for the sale and remeval of such timber so sold
as he may deem advisable. )

8gc. 6, That the Secretary of the Interinr iz hereby vested with
full power and guthority to make all nemiful rules and regulativns
for t?te purpose nf carrying out the provisinns of this act, and there
is herehy appropriated, out of any mioney in the Treasury not other-
wise approprinted, the sum of $3,000. or so much thercol as may be
necessary, to pay the Indians for the lands granted to the State of
Washingten, a3 provided in scction 3 of this act, and tuere Is hopghy
approp\-"i'ated the fucther sum of £7.000, or so much thoreof as may ha
necessary, for the purpose of enrryinz out the other provisions of this

.act: Procided, That the appropriation sther than that to pay for the

lands granted to the State of Washington shall be reimbursed to the
Vaited States from the proceeds of the sale of the lnnds deseribed
herein, or from any money in the Treasury of the United States be-
longing to ihe said Spokane Indians.

Ser. 7. That nothing in this act ennfained shall in any manner hind
the Dnited States to purchasé any purfion of the laad hercia described,
exerpt sectlons 16 and &6 of the asricuitural lands or the equivalent
in each townshipn, or to disposc of suid land except as provided herein,
or to guarantee to find purchasers for said lands or any portlen th reof,
it being the intention of this act that the United Ktates shall uet as
trustee for safd Indians to dispoge of {hp said lands and to expend
and pay over the procecds received from the sale thereof only as re-
celved as herein provided: Prorvided, That nothing In this net shall be
construed to deprive said Indians of the Spokane Indian Reservation, in
the State of \Washington, of any benefits to which they are cuitiled
under cxisting treaties or agrecments mnot incousistent with the pro-
vistons of this act. . . .

Amend the title so as to read: “Aa act to anthorize the Secretar
of the Interior to sell and dispese of the surplus unallotted agricul-
turai lands of the Spokane Indian Reservation, Wash. aund for other
purpnses. .

Mr. FINLEY. B3r. Speaker, I.demand a second.

The SPEAKER. The gentleman demands a second, sl is
entitled to twenty minutes, and the gentloman frean Washingion
[Mr. Joses] is entitled to tweniy minnies, . -

Mr, JONES of Wuashington, Mr. Speaker, this il relnies to
the surplus lands remaiuning after the allotment to tie Imiiinas
on the Spokane Iteservation, which allotment will be completed
sonte time duriug the present year. ‘fhe remwining lands ave
divided into agricultural and timber Iands. The bill provides
that the agricultural lands shall be disposed of Lo honiestomders
who, in- addition to complying with the homestead Iaw, pay
§5 an acre, which money goes to the Ludians. N, this price
was fised upon by the specinl agent of the Doepurtmient whe
was sent out to confer with these Indians last fail. this heing
the price agreed upon. These Inuds are arld and semiarid and
are not valuable except with irrigntion, so that the $5 an acre,
without irrigation, is a very fair value for the Linds, )

This money goes to the Indians. There will be about 5,000
acres of this agriculiural land.

The surplus of timber lands will be ghout S9000 geres, hut
these Jands are_not disposed of under this Lill. They ave left

4 for Tuture legislaiion by Cougress amd are placed under the vou-

trol of thie Secrefary of the Interior, wiv muay allow the Indinns
and the Indian ageuts to cut such {imber as may be necessary
for fuel, building purposes, il matiers of that kind of interest
to the Tndinng, The Secretary of the Tnterior is alw anthorized
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poze of the bill with reference to the tiuber 1
serve The thwmber and promete its growth and development,
Then there are the usual provisions we have in all these Lills
for opening Indian reservitious, providing that the United States
Is simply acting as a trustee for the Indians, but does not bind
itself to find purchasers or anything of that sort, and simply
providing for the payment for sections 16 and 36. Unless some
vlie has sowe guestions to ask, I will reserve the balauce ‘'of my
tine,

Mr. STEPITENS of Texas.
the weatleman a question,

ands -being to con-

Mr, Speaker, I would liké to ask
) Does this carry the provision in the
bill usually carrvied in these bills opening up Indian reservations,
providiug that there shall lie no charge upon the United States
Treasury, but that the money received for the sale of the luuds
oaly shall be paid to the Indinus?

Mr. JONES of Wushington. It does.

Mr, NTEPUENS of Texus, It is guurded in that respect?

Mr. JOXNES of Washington. Yes. - ’

My, STEPHENS of Texas, - As I understood the gentleman,
there are only about 5,000 acres of agrieulturinl Jands that will
be disposed of. :

Mr. JONES of Wa
Department. ~

Mr. STEPHEXS of Texas. This land Is semiarid land and
1s not agricultural except where it can be frrigated. /

Mp. JONES of Washington, Practically so. .

Mr. STEPHENS of Texas. Does the gentleman consider that
a fair price? i .

Mr. JONES of Washington, I consider that'a high price for
these lands.

Mr. STEPIIENS of Texas.
road run over these lamis? .

Mr. JONES of Washington. Not at all. ‘I think it is 50
miles away. There Is no railroad, in fact, to these lands at the
pre=ent time, :

Mr, STEPIIENS of Texas. I Dbelleve the bl has been
unanimously reported from our Committee on Indian Affairs,
and. it corresponds with the other bills we have passed for the
same country. . ’ :

Mr. JONES of Washington. That is correct.

Mr. STEPHENS of Texas. There being no substantial differ-
ence between them?

Mr. JONES of Washington.

Mr. STEPHENS of 2exas.
report, as well as I remember.

AMr. FINLEY., To whuat extent is the land here designated as
agricultural land watered? )

My, JONES of Washington. There is no frrigntion now.

Ay, PINLEY. Never mind the irrigation, but to what X~
tent is there water ou these lands that cen be used for irrigation
HUTIOReS ? . ‘
! Mr. JONES of Washington. As I understand, theie are some
small streams coming down from the mountains that ean possi-
bly be used for frrigation purposes, although these stveams, most
of them, are very small and probably all go dry in the summer
time,

Mr., FINLEY. How much land is reserved for the Spokane
Indians? .

Mr. JOXTES of Washington, Every Indian—man, woman, amﬂ
child—gets 80 acres of lund uuder the allotment law, and that!
Ivaves about 5,000 acres of agrictultural lands as surplus, aud§
then about $O,000 acres of the timber land, which will be.held;
for the Indiaus and looked after.by. the Secretar: he In
terior; but each wau, Wwoman, and child is allotted SO acres
tnder the general allotment law, and that allotment will be;
completed, I understand, this summer. .

Mr. FINLEY. And the price here fixed is $3 per acre?’

Mr. JONES of Washinzton., Yes; that is the price, as I say,
agremd upon by the Indians and the special agents of the De-
parfment last winter,

Mr. PINLEY. I understood the gentleman to say & moment
ago that the Government didl not bind itself to do more than
act as trustee for the Indians and did not bind itself to find o
purchaser,

Mr. JOXNES of Washington. That is true; that is the usual
provisfon in these Lills, “that iIs put in here.

I reserve the balance of my time,

Mr. PINLEY. M Speaker, for & great many years I have
paid some attention to bills opening up Indian reservations for
settlement. I have observed that while the position, as stated by
the gentleman, as to the atlitude of the Government is correct—
that is, the Government assumes to aet as trustee for the In-

shington, That i{s the estimate by the

Does the Northern Pacific Raijl-

That is correct.
I think it has the unanimous

it not be better in the interests of fair dealing, to the end that
the Indian recelves what belongs to him, as a matter of right,
that the Government open these lands, if they are to be opened,
amd receive bids for them? It muy or it may not be that 5 per
acre is u suflicient price. . I do not know nor do I believe that
there is 2 man in this House who can answer that question accu-~
rately. . : -

But I, for one, am tired of the proposition that the Govern-
ment fix a maximnn price on the land of the Indians., Y believe
that when lands belonging to the Indians are to be opened
for settlement there should be a proposition mada to sell the
lands In the open market at not less than & mintmum price.
Anything that can be ebtained more than that would inure to
the benefit of the Indian and would result in fair dealing to
him. I think this LI is objectionable. '

It is true, no doubt, that these lands are uwnimproved. It is
trae, ne doubt, they ave semiarid, but it Is also true there is
water there not utilized at present, but water that can be util-
‘Ized, and who will stand up here and sy that he knows for u
certainty that none of these lands are worth more than $5 per
acre; 5,000 acres to be opened for settleinent at 85 per acra?
Wlhy woulll it not be better to receive bids for the land aud
fix the mintmum price at $5 per acre? When Congress Is to act
as trustees for the Indians, as the gentleman from Washing.
ton states, let us be fair, let us give the Indian what belongs
te him, .

Mr, WILLIAMS. The question I would like to ask the gen-
tleman before he sits down is, I notice here that sections 16
and 36 are to be carved out and are to be given by the United
States.to the State of Washington for school purposes.

Mr, FINLEY., Yes. o

Alr. WILLIAMS. And I notice the Government is to pay
over to the Indians the sum of $1.25 an acre for that much.

Mr, FINLEY, Yes.

Mr. WILLIAMS. And that it furthermore provides that
it shall be sections 18 and 36 of the agricultural land. So the
bill fixes §5 as the fair value of the land, but when it comes
to that part which the United States Government is to pay for
it fixés §1.25 as the fair value for it. Now, if $3 be a fair value,
then the Government of the United States in sections 18 and
86 is chenting the Indians out of $3.75 an acre.

AMr. FINLEY. Aud give it to the State of Washington. "That
is another objectionable provision in the bill, Why should the
Government of the United States take over sections 16 aud 26
for school purposes at $1.23 an acre? Why should it do that
wid pay the Indians that amount nnd then give these scctivns
to the State of Washington? Now, with lands belonging to the
Governnient, where Lerritories have been erented into States,
I understand this practice has been followed in the past as to
Government lands, but we are asked to indorse a proposition for
taking landy from the Indians for schiool purpovses and then give
those Inuds to o State. Why should this be done? Mr. Spenker,
this bill is objectionable in wany respects. :

Mr. STEPHENS of Texas. Mr. §peaker, will the gentleman
permit me, in his thne, to sugzest that land sections 16 and 36, .
under the enabling act of this State will permit it to select
these sections in each township, and they reaily belouged to the
State when these Indian reservations were made by Iixecutive
onler, consequently the Indiaus could .not elaim this lund with-
-out a settlement between the State and the Indiuus, and Leuce
the bill bad to Le drawn in this way,

Mr, FINLEY., Do I understand the gentleman frem Texas to
state that sections 16 and 36 of the Indian lands throughout this
country belong to the States in which the reservations are?

‘Mr. STEPHENS of Texas. Uunder the enabling acts of several
Western States they were permitted to select these sections 16
and .36 for school purposes.

My, FINLEY. That applies to Gevernment lands.

Mr, STEPIIENS of Texas. Those were Government Iands be-
fore they were turned over to the Indians by treaty or Execn-
tive order. I do not know whether this was a treaty reserva-
tion or an Executive order reservation; probably the gentleman
from Washington can tell you. . .

The gentleman is speaking ahout something he does not under-
stand and which is not applicable to this bill. Does the gentle-
man know that these lands were turned over to the Stiate of
Washington under the agreement set forth in the enabling act?
Ience they did not, in my judgment, become [ndian lands, be-
cause they had been réserved to the State of Whshington for
school purposes, )

My, FINLEY. DBut were they reserved?

>

dians, and that it does not bind itself to find 2 purchaser for
3 a2 o, PR S PN R ] *a o PR - 8 s .

Slom Vewoudn LIRS OO P

My, STEPHENS of Tesas, I understand that they were re-
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Mr. FINLEY., If that is true, why should the Government Mr, JOXNES of Washington, They have not.
pay 3123 an acre? co- ) My, WILLIAMS, It has not heen done? .

Alr, STEPITENS of Texas. Because that Is the valuation sot Mr, JONES of Washington. It has not been ‘done,
upon the lands at the time the enabling act was passed when Mr, WILLIAMS. Now, then, the gentleman’s contention s, -
such lands were sold to actual settlers as homesteads, - that the original eunbling act gave to the Stute of Washington
s Mr. FINLEY. If that is true, why should the Government | this Jana? X
- pay anything to the Indians for the land? ) : - Mr. JONES of Washington. It held it in abevance.
o AMr, STEUHENS of Texas. That Is the value at which the| Mr, WILLIAMS. Held it fn abeyance; but the gentleman
o' settler was entitled to take the land, and in ‘addition they were | must remember that an enabling act could not give to the State
-, required to live upon it five yearsi—e - . { of Washington land which belonzed -to the Indians without any
R Mr. FINLEY. Thdt is not the question fuvolved here, as I | sort of.an agreement by the Indians or any sert of treaty with
= understand it; this is a case of opening up to settlers a part of | them agreeing to that. . .
S an Indian reservation, : ) ’ i Mr. SMITII of Arizona. It would depend on the nature of the

R Mr. STEPHENS of Texas. But it was originally public land, reservation, I would say to my friend.

o .~ the gentlemar Inust rememnber, that liad prior thereto been Mr. JONES of Washiugton. This was an Exccutive-order
s granted ‘to the State for school purposes. reservation, as I understand it

b AMr. FINLEY. I understand that. Originally all the land Mr. WILLIAMS. Was this land part of the public dommain
- In this country belonged to' the Indians, too.  There is no| and subject to homestead entry before It was set asido for the
¢, doubt about that, So that, according to the gentleman’s own | Indian reservation? :

contention, if what he states is true, then the Government| Mr. JONES of Washington, It was, 80 I understand.
should pay nothing to the Indians for sections 16 aud 36. Ido! Mr, WILLIAMS. Or was laud never thus far acquired from
not see that the gentleman’s point is applicable at all. . Why, | the Indians? ’ ) o S
the States the gentleman speaks of as a rule obtain lex land, | Mr. JONES of Washiugton. It was public Iand before and
or lands in place of the lands that were allotted to the Indians | set nside ns @ reservation, : .
for school purposes. Is not that true? - - Mr. WILLIAMS. Or acquired from the Indians once?

Mr. STEPHENS of Texas. Sometimes. Mr. JONES of Washington, I.suppose you would consider it
S .. Mr. FINLEY, Generally it is true. 'Tn the States where the | that way. It had been taken and considered as publie land.
-y lands were allotted the States obtained lieu lands in Dlace of | But afterwards the Indians were roving all over that country
the reservation set apart to the Indians. Now, as to sections | and the Government put them on these lands and established
16 and 3G, as in this case, you would give additional Sectlons | them on this ns a reservation, )
for school purposes, would you not? I yield to the gentleman Mr. FINLEY. What objection would the gentleman have to
Irom Mississippl [DMr, Wirriaars] such time as he desires. a minfmum price fixed of §5 an acre?

Mr. WILLIAMS. 3r. Speaker, sections 16 and 80, within this| Mr. JONES of Washington, I will revert to that point of the
reservation, are or nre not a part of the public doniain of the | gontleman. I want to say, as I said before, that this price wus
United States. If they are a part of the public domain of the | agreed upon between the Indians and the special agents. Now,
United States, then tliere is no reason why the Federal Govern- | I would oppose an open stle of these Iands in the first instance

- meut should pay the Indians $1.25 an acre for them, that the gentleman scews to advocate. We want settlers fn this
Mr. JONES of Washington. Will the gentleman allow me a { territory if we can get them theve. It is better for the Indian
suggestion? ) and better for the State, and even if the lands should be worth

- Mr. WILLIAMS, The minute I finish putting the logical | 2 little bit more than $5 an acre It is better to zet §5 an acre
horus of the dilemma. If they are not a part of the public do- | and the settler than.to get 87 and no settler, As a matter of
main, but are the. property of the Indiuns, then.the Federal | fact, these lands, in my judgment, are not worth £5 an acre, and
Governuent should not fix the price of $5 per acre upon the | that the homesteader who takes these Innds will pay really more
agrienitural Iands for others while it itself pays the Indians | than he ought to be required to pay, but this was put in there
ouly $1.25 per acre for what it so geuerously takes in order to | because it was agreed upon between the representative of the
give the State of Washington, thereby cheating the Indians out | Indian Department, who was looking after the wollare of the
of $3.75 upon each acre of the land which the Federal Govern- | Indians, aud the Indians thcmselvcs,{ and this is'a higler price
meut gives to the State of Wasbkington. Now, I have no ob- | than almost any other reservation. . ‘ .

-Jection giving it to the State of Washington. I am very much| Mr. SYTEPIENS of Texas. Is it not a faet that the Indians
In favor of setting aside sections 16 and 36. If I had my way, | had a co'neil and agreed to the terms proposed by the Indian -
I would set aside more to each State, to be held for public. | Department?
schaol purposes, . But It strikes me that ane of two tthilngs mu53 ; Ar. JONES of Washington. Yes; they bad a regular mect-

- be true—ecither this land belongs to the Government a ready o) ing. . ) ~

- it belongs to the Indinns. 1f it belougs to the Government, the: t Mr. STEPHENS of Texas. And $5 was the smount men-

I ave no objection to the Government giving it to the State | tioned as the lighest price for t{hese agricultural lands?

of “Washington without any payment to the Indian at all, be-{ Mr. JONES of Washington. That is true. ~
cause the Indian has not right to any payment for the land which Mr. ,STE}’HENS Qf Texas. And ;heve are only 5.000 acres? |

belongs to the Government, whereas if it does belong to the| Mr, JONES of Washington. This land is not in a compact

Indian and has been reserved to him, I presume that some body, It is at different points in this reservation. There may

time In the past lea lands were given to the State of Washing- | be 40 acres here and S0 acres yonder and 100 acres somowhere

ton for sectious 16-nid 3G; but even if not, it was a lax Dpiece | else.

of carelessness, for which the Iundian was not responsible, at There is one other point in the bill, and that iz that if after

any rate, aund therefore the Governmient of the United States five years there is any of this agricuttural land that is not is-

ought not to fix the price of $1.25 for payment by it to the | posed of by homestead under the £3 price, then the Seeretary

Indian upon land which it admits by a public act to be worth { is authorized to appraise the land and sell it from time o time—

£3. And that is the point upon which I would like to hear | after four years, of course, : —

the geuntlemnu from Washington [Mr. Joxes]. Mr. FINLEY. Yill not that result In the best land heing sold

© Mr. JONES of Washington, Mz, Speaker, I simply desire td| at $5 per acre and the less desirable land be retained for future

say that in' the enabling act admitting the State of Washington! | appraisement? ) ' -

fectfons 16 aud 36 were granted to the State, and in cuse oﬁ Mr. JONES of Washington. Where is there any objection to

hulian reservations the grant simply heid In abeyance until the{| that? The desirable land of course will be taken. and if home-

reservation was opened. So, in my judgment, the Federal| stenders consider it all worth $3 an acre it will all be taken by

Government s not under any obligation wlatever to pay the homesteaders. .

Indian a dollar for these sections, But as it has been the policy Mr. FINLEY. Docs the gentleman- think that none of this
of Congress for a great many Fyenrs—I know since I have been land is worth more than £ an acre? : '

here—in opening reservations, and States were admitted on Mr. JONES of Washington. I do not believe it is unless irri-

similar enabling acts, wé have put in this provision giving the | pation works were put in—that Is, nene of this agricaltural

Indians $1.25 an acre for these lands. So it was done in this | land. I do not know how much the timber Iand is worth, bat

case, . ) ) we do not dispose of it anyway, It is not invelved in this bill,
.. Mr, WILLIAMS. Docs the gentleman know whether or not, { I reserve the balance of my time. Mr. Speaker. :

wheu this partieular land was put in feservation for these pavr- | The SPEAKER pro tempove (Mr. GRX‘X'II“«'E in the e¢hair). The

tieular Indians, licn lands were grauted to the State of Wash- | question is on suspeuding the rules, agreeing to the amendment,

Ingten clsewhere for so much of the Jand as constituted sec- | and passing the bill. .

.. tions 16 and 56 in the reservations? : Mr. WILLIAMS. = Mr. Speaker, I demand the yeas and nays,

XLII—433
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The yeas and nays were ordered.
Mr., Smnker, 1 make the point that no quorim

Mr. PAYNEL

Is preset,

The SPEAKER pro tempore.
Doorkeeper will close the
-notify absentee:

present and not voting w

The point is

ent,” and the Clerk will call the roll

The question was taken, and there w
answered * present”™ 14, not voting

Acheson
Addair
Andrus

. Barcliteld

Darclay
Bartholdl
Bates
Reale, Pa.
Baall, Tes,
Bede
Bonyhwe

oxe]
DBuailley
Duryess

s letgh
Burlesont
Burne(t
Burton, Del,
Caiderhead
Campbell
Caproun
Carter
Cary
Caulgeld
Chaney
Chapian
Clark, Mo,
Cocks. X, X,
Conk, t"ilo,
Covper, Tex.
Coudray”
Crumpacker
Currier
Cushman
Datzelt
Iravenport
Liavis, Mian.
Dawson
Denby
Draper
{)riscul!

Jurey
Edwards, Ky.

Adamson
Alken
Alexander, Mo,
Ashbrook

Reil, Ga,
Booher
Dowers
Drodhead
Bronssard
Candiopy

Clark, Pla,

Clayton
Cox, Ind,

Denver

Aasberry
Rennet, N, Y.
DBoutell
Brundidge

Alexander, N, ¥.
Allen

Anthony
DBannon
Bartlett, Ga,
Dartiett, Nev,
Bennett, Ky,
Rinsiam
Birdsall
Drantiey
Drowulow
Brumm
Durke
Iurten, Olito

Crovens

.Crawrord

Darragh
Luvey, La.

FEills, Mo. 1Haliday
Eltis, Oveg. Houston
Exsch Huwell, Utah
Fajrehild Howland ,
Faszett Hufr
Perris Humphrey, Wash,
Focht Jawes, Oltle M.
Fordney Jones, Was'
Foss Kalhn
Foster, Ind, Keifer
Foster, Vt. Kennedy, Towa
Foulkrod Kinkaid
EPrench Knapp
Gaines, W, Va. Kilstermann
Gardner, Mich, Lafepu
Garner Lamb
Gg}mms %.:mdl!s
¥ Aangiey
Glilesple Laaning
Gillet Law
Goulden Lindbergh -
Graf Lindsay
Graham ongworth
Greenn . Loudensiager
Gregs Lowden
Hackett MeCall
Huackney McCreary
Jinle Metiavin
Ilall McKinley, I1L
Ifamilton, Yowa MeKinney :
Hamiiton, Mich. McLaehlan, Cal
Hamtin AeMilian
Ilardy Madison
Hasking Malby
Itaugen Maynard
Hawley Moadell
Hay .. Moore, Pa.
Hayes AMoore, Tex.,
Henry, Conn. Morse
Hoeary, Tex, Mouser
Hireing Maurdock
EHi, Cona, Needham
Ioshaw Norris
NAYS—6G1,
Dixon Lleyd
FHerbe Melain
Mm'ff’ Macon
Floyd: Moon, Tenn,
Foster, Iil, Murphy
Carrott Nicliolls
" Gluss ©’Connell
Granger Iage
Hefiin Patterson
Helm Pou
ITushes, N, T, -Pujo
1full, ‘Tenn, Rainey
Johason, Ky, Rauch
Jones, va, Riovdan
Keither Ruherts N
Kimball Rothermel

ANSWERED “ PRESENT "—14,

Cooper, Wis,

Humphreys, Miss.

Cousins Jenkins :
Hageott Madden
Uar'riz\n Sheppard

NOT VOTING—141,
Davidson I, Miss,
Dawes Hitcheoek
Dickema, . » Mobson
Deuglas Howard
Duuwell Howell, N, J.
Dwighe Hubbard, Jowa,
Edwards, Ga. Hubbard, W, Va,
Englebright Iughes, W. va.
Favrot Hull, lowa
Iitzgerald Juckson
Fload James, Addison D,
Foroes Johnsen, 8, C.

Powler

Fulter

Iulton
CGaines, Tenn,
Gardner, Mass,
Gardner, N, J.
Godwin
Goelel
(Gioldfoyte
Gardon
Griggs
Groann
Hamill
1ammond
larding
Iavdwleck
Hepburn

%{fnuedy, Olio

xipp
Kitebin, Claude
Kitehin, Wm, W,
Knopt
Knowland
Lamar, Fla,
Lawar, Mod,
Iassiter
Lawrence
Leake

i)
Legave
Lenahan
Tever

Teewis

Littey

.

sustained. The

. doors, the Sergeant-at-Arms will
S5 .48 mauny as are in favor of
- as their names are ealled, auswer “y

s answer Y pay,” those

the wotion will,

eq,” these opposed will
ill auswer * pres.

ere—yeas 171, nays 61,
141, as follows;
YEAS—171.

Nre
Otmsted
Overstreet
duatt
Purket, 8. Dak,
Parsonus
Payne
Pearre
Perking
Porter
Pray
Prince
Rewder
Leynolds
Richardson
tohinson
Rodenberg
Ruwsell, Tex,
Scott

Smith,lown
Southwiek
Sperry
Steencrson
Stephens, Tox,
Sterling
Stevens, Minn,
Tawney
‘faylor, Ohlo
Thistlewood
‘olstead

" fWilson, ML

Wilson, Pa.
Wood .
Youung

Rucker
Russell, Mo,
Sabath
Sherley
Sherwood
Sanll '
Spight
Thomas, N. C,
Tou Velle )
Tinderwood
Watking
Webh
Willlams

Sta:iiey
Talbott

Littlefield
Livingston
Lortmer

Loud

Lovering
MeDermott
MeGulre
Meleury
McKinlay, Cal. -

MeLaugliiin, Mlch..

Medorran
Mann
Mavshall
Mitler

Moaen, Pa,
Mudd

Nelson .
Oleott
Yarker, N, J,

Pratt
Randell, Tex,
¥nnsdeu, La.,

Saunders

-submit the following svritten statement

Bhaekleford Snapp Thomas, Ohlo Wiley

Nty Sparkman Tirrell Willett :

Slem{) Staltord Townsend | Wolf - "

Nmith, Cal. Sturgiss | Vrecland Woodyard

Nmith, Mich, Sulloway Wallace : .. .

Smich, Mo, Sulzer Watson .

Smith, Tex. Tayior, Ala, Weisse P
The following additional palrs were announced : "

Until further notice: - e
Mr. Core with My, Surzer. .
Mr. LovErIiNg with Mr, SPapRAaAN; *

AMr. Diexeara with Mr, Saerx of Missourt.

Mr. DaviosoN with Mr, ILyan. :
3Mr. Dareaair with Mr, McIlesny,

3Mr, Coerrr of I'enusylvania with.Mi. Howazp,

Mr. Douveras with My, ForroN. -.

Untll Wednesday morning: . i .
Mr. Loup with Mr. GoLpréore. -

The SPHBAKER. On this qnestion the yeas are 171; the nays,

61; present, 14; a quorum; the Doorkeeper will open the doora;

the wmotion prevails, : .

CUSTOMS ADMINISTRATIVE LA, .

Mr, PAYNE, Mr, Speaker, I move to suspend the rules;
take from the Speaker’s table the conference report on the
Seunate amendments to the bill H. R. 17506, and agree to the
conference report. . -

The confercnee report was read, as follows:

The committee 0f conference on the disagreeing votes of the
two ITouses on the amendment of the Senate to the bill (1. R.
17506) to amend an act entitled “An act to simplify the laws
in relation to the collection of the revenues,” approved June
10, 1890, as amended by the act entitled *“\n act to provide
revenues for the Government aund to encourage the industries
of the United States” approved July 24, 1897, having met,
after full and free conference have agreed to recommend and
do recommend to their respective Houses ns follows:

That the House recede from its disagreement to the amend-
ment of the Senate, and agree to the same with amendments.as
follows: .

On page 5, lues 17, 18, 19, 20, 21, and 22
amendment, strike out the following words: * When a ease
has been remanded to the Board of Geueral Appraisers as
above provided, the Unlted States attorney for the distriet
in which the appeal is pending iy appear ia the proceedings

of said Senate

‘had before the Board under the order remanding the ease.”

Ou page 8, in line 5. of said Senate amendment, strike out the
word “ten” and insert in lieu thereof the word “ nine.”

" Aund the Senate agree to the sumne.

Senexo E. Pavne,
Joux Darzecr,
Aanagers on the part of the House,

Nersoex W. Aronrc,

W. B. Arrisox,

J~xo. W. Dawikr,
3anagers on the part of the Senate,

The statement is as follows:
STATEMENT,

The managers on the part of the House on_the conforcuce on
thie disagreeing votes of the two Houses on the amendment of the
Seannate to the bill (XL R. 17508) to amend an aet entitled “An
act to simplify the laws in relition to the collection of the reve-
nuzs,” approved Juune 10, 1590, as amended by the aet entitled
“An'act to provide revenues for the Government and to encour-
age the Industries of the United States,” approved J uly 24, 1807,
in explanation of the
efiect of the action agreed upon in the conference report:

The Senate amendment striles out all after the enacting
clause and inserts an amendment which follows, substantially,
the House bill, the only material changes being that the Senate
amendment authorizes an appeal from the decision of the
Board of Geueral Appraisers to the circuoit court, instead of di-

| rectly to the elrenit court of appeals. It also provides that a

rebearing may be ordered before the Board of Generaul Apprais-
erg, and provides, on such rehearing, as follows: * When a case
Las heen remanded to the Board of General Appraisers, as nbove
provided, the United States attorney for the district in which
the appeal is pending may appear in the proceedings had before
the Board under the order renunding the case.” This latter
provision is stricken out by the report of the conference,

The House fixed the salary of the general appraisers at the
rate ¢f $8.000 per annum, The Senate awendwment fives this
salury at $10,000. The conference agree upon a salury o£:89,000;

3

APPENDIX VI ,

May 25,




458 smmmwcmmmmasqumam&m:m%,

I . Herman Leohman, SEC. 28. That the Secretary of the Interior be, and he is hereby,
! fatentintee o thorized to make an allotment to Herman Lebman (Montechema),
an enrolied member of the Comancho tribe of Indians, who did not et
. : an allotment, of one hundred and sixty acres of unappropriated and
S "Vol.34, p. 13, unallotted land from the lands to be disposed of under the Act of Con- -
' ' " gress approved June fifth, nineteen hundred and six (Thirty-fourth - .
-Statutes at Large, page two hundred and thirteen), and patent shall .~ -
S issue therefor in fee simple, o s ,
Rlowa, ete, lands,  Sgce, 20, Thut all moneys forfeited under -the regulations issued -
mgﬂimmem of for- October nineteenth, nineteen hundred and six, hy the Secretary of the
feited deposits. Interior under the Act entitled ““An Act to open_ for settlement five
, VoL8hp2 ) undred and five thousand acres of land in the Kiowa-Comunche and
; - Apache Indian Reservation in Oklahoma Territory,” approved June
1 fitth, ninetecn hundred and six, be repuid to the persons by whom
such moneys were deposited in every case where it shall be made to
appear to the sutisfaction of the Commissioner of the (encral Land
Oflice that the bid upon which the award was made was the result of
a clerical error, or was due to an honest mistnke on the part of the
bidder as to the numbers, the deseription, or the character of the lund
. -upon witich his bid was made. 3 o :
Regulations, . That the Commissioner of the General Land Office shall make all
. necessary rules and issue all necessary instructions to carry the pro-
e 2YRIENE of depos- visions of this Act into effect, and the payment of the deposits herein

provided for shall be paid out of any moneys deposited in the Treasury .
‘ of the United States as the proceeds arising from the sale of lands
< Ao under said Act of J une fifth, nineteen hundred and six, and dn appro-

priation, sufficient in amount to cover such case, is hereby made, . .

f Camton, Okla, m.  SEc. 80. That twenty per centum of the proceeds arising from the
. Use of part provseds Sale of the south half of section thirty, townsite two north, range

_ for oraln Iand sale alovan west of the Indian meridian in Oklahoma, is hereby appropriated, -
: . Fast, p.515, to be available immediately after such sale, to begin construction of 14
; o _ court-house and post-office building at Lawton, in said State, to cost
; ‘ not more than one hundred thousand dollars; and all Acts in conflict
and seom Hobart, herewith are hereby repealed. That the Secretary of the Interior is
: Dhemeoinlot. authorized and directed to turn over to the treasurers of the citios of
b ance pid to, - 00! Lawton, Hobart and Anadarko, the unexpended halance of the pro-
' ceeds arising from the sale of town lots in'said cities heretofore appro-

, -priated and set apart for public improvements in such cities by the .
VB Actof March third, nineteen hundred and one, and the Acts of June
Vol.3hp.62 - thirtieth, nineteen hundred and two and Mareh fourteenth, nineteen

hundred ‘and six. : '

Approved, May 29, 1908,

It —————————

o

|y tos, GHARP. 217.—An Act To authorize the Secretary of the Interior to sell and dis- ~

. —— T poze of the surplus unallotted agricultural lands of the Spokane Indian Reservation,

- . [Publle, No.15%] . Washington,-und for other pu . '

' N Beit enacted by the Senate and House of Representatives of the United

Spokane - Indian 3 . 7. '

- Reservntion. Wash,  Stretes of America in Congress assembled, That the Secretury of the -

nds .2 ¢t <f Tnterior be, and he is_hereby, aathorized and directed to canse sllot-

lands in, 4 ¥y P .

: ments to be made under the provisions of the allotment laws of the
United States to all persons having tribal rights or holding tribal rela-
tions and who may rightfully belong on the Spokane Indian Reserva.

" Classifiention of sue. 1107 a0d Who have not heretofore received allotments,

Plis lundy on of sur- €C. 2. That upon the completion of said allotments to said Indians

Atenitund 1 the Secretary of the Interior shall classify the surplus lands as

t ,gﬁoi,‘gggggosgg;g agricultural and timber lands, the agricultural lands to be opshed to

went. . settlemen(z, and entry under the provisions of the homestead lnws by
proclamation of the President, which shall prescribe the time when
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and the manner in which these lands may be settled upon, oceupied, -
. - and entered by persons entitled to make entry thereof; and no person
‘ shall be permitted to settle upon, occupy, or enter any of said lands
except as preseribed in such proclamation. o .
Brc. 3. That the price of the lunds classified as agricnltural shall be  Priccperacre.”
; five dollars per acre, and suid price shall be puid in accordance with
i rules and regulations to be prescribed by the Secrctary of the Inte-
: _rior upou the following terms: One-fifth of the purchase price to be Tayments
; paid in cash at the time of entry and the halauce in five equal annual =~
1nstallments to be paid in oue, two, three, four, and five years, respec- :
tively, from and after the date of entry. In cave any entryman fails Forfeiture.
to make the annual payments, or any of them, promptly when due, '
all rights in-and to the land covered . y his entry shall cease and an{
payments theretofore made shall be forfeited and the entry canceled,
and the land shall be reoffered for sale and entry under the provisions
of the homestead laws at the same price at which it was first entered: :
Provided, That nothing_ in.this Act shall prevént homestead settlers Frovieas,
from commuting their entries under section twenty-three hundred and  R.s.see. 201 p. 421,
. one of the Revised Statutes of the United States by paying for the
land entered the price fixed herein, receiving credit for payments pre- .
viously made. In addition to the price to be paid for the land the Fees. et
entryman shall {)ay the sume fees and commissions at the time of com-
mutation or final entry as now provided by law where the price of the : R
land is one dollar and twenty-five conts per acre, and when an entry- S
man shall have complied with all the requirements and terms of the
homestead laws as to settlement and residence and shall have muade the
required payments as aforesnid he shall be entitled to a patent for the .
i lands entered: dnd provided further, That all lands classified as agri- | Lands remalning to
: cultural remaining undisposed of at the expiration of four years from '
g the opening of said lands to entry shall be appraised by the Secretary
i of the Interior from time to time and sold at public auction or under .
i sealed bids to the highest bidder for cash at not less than the said sealed bids
; appraised value, under such regulations as the Secretary of the Inte-
| rior may prescribe: Lrovided, That the rights of honorably discharged riopriers andsatlors’
| Union soldiers and sailors of the late civil and Spanish wars or the ,
1 Philippine insurrection as defined and described in sections twenty- o
t . three hundred and four and twenty-three hundred and five of tlic p e 605 2304, 2305,
Revised Statutes, as amended by the Act of March first, nineteen hun- ~ Vol 31, p. ser.
dred and one, shall not be abridged: Provided Jurther, That sections School lands,
-sixteen and thirty-six of the agricultural lands in each township shall
not be disposed of, but shall be reserved for the use of the common.
schools and paid for by the United States at one dollarand twenty-tive
cents per acre, and the same arc hereby granted to the State of Wash-

ington for such purpose. o
Sec. 4. That the Secrotary of the Interior may reserve such lands agoamls reworved for
“as he may deem necessary for agency, school, and religious purposes, ’ T
to remain reserved so long.as needed and so lone as agency, school, or
religious institutions are maintained thercon for the benefit of the
Indians; and he is further authorized and directed to reserve and set  Townsites.
aside such tracts as he may deem necessary or convenient for town-site
purposes, and he may cause any such reservations to be surveyed into
lots and blocks of suitable size and to be appraised and disposed of »
‘under such regulations as he may prescribe, and the net proceeds Deposit of proceeds
derived from the sale of such lands shall be deposited in the Treasury
of the United States to the credit of the Indians of the Spokane
Reservation, _ o ) .
SEc. 3. That the lands so classified as timber lands shall remmin tionaber-land restrie
Indian lands subject to the supervision of the Seeretary of the Interior
- until farther action by Congress, and no provision authorizing the sale
of timber upon Indian lunds shall apply to said lands unless they be

.
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460 SIXTIETH CONGRESS. Sess. I Cus. 217, 218. 1008,

Cuttine tmber w1 SPecially designated: Prowided, That until further legislation the -
lowed. Indians and the oflicials and employees in the Indian Service on said
reservation shall, without cost to t;hexr[2 have the right, under such
regulations as the Scerctary of the Interior may prescribe, to go upon
: said timber lands and cut and take therefrom all timber necessary for
Pasturage, fuel, or for lumber for the orcction of buildings, fences, or other
domestic purposes upon their allotments; and for said period the said
Indians shall have tEe privilege of pasturing their cattie, horses, and
sheep on suid timber lands, subject-to such rules and regulations ag the
Suleottimber.  Secrotary of the Interior may prescribe: Lrovided Further, That the
Sceretary of the Interior is hereby authorized to sell and dispose of
for the benefit of the Indians such timber upon said timber lands as in
his judgment has reached maturity and is-deterioruting and which, in )
his judgment, would be for the best interests of the Indians to sell, s
, the purpose being to as far as possible protect, conserve, and promote .~
Useofproceeds.  the growth of timber upon said timber lands. The Secretary of the L
Interior shall deduct from the money received from the sale of such ¢
timber the actual expense of making such sule and placo the balance
to the credit of said Indians, and he is authorized to prescribe such
rules and regulations for the sale and removal of such timber so sold
as he may deem advisable. L L
p Pt e Sic. 6. That the Secretary of the Interior is-hereby vested: with-

to Wushington. full power and authority to make all needful rules and regulations
for the purpose of carrying out the provisions of this Act, and there . e
is hereby appropriated, out of dny money in the Treasury not other- - %
wise appropriated, the sum of five thousand dollurs, or so much thereof oo

as‘may be necessary, to pay the Indians for the lands granted to the
atign eropproprl- Stute of Washington, as provided in section three of this Act, and
there is hereby appropriated the further sum of seven thousand.dol-
lars, or so much thereof as may be necessary, for the purpose of car-
Retemursement,  TYing-out the other provisions of this Act: Frovided, That the appro-
grmtwn other than that to pay for the lands granted to the State of
Vashington shall be reimbursed to the United States from the pro-
ceeds of the sale of the lands described. herein, or from any money in
'ihtcsl Lreasury of the United States belonging to the said Spokane
. Indians. .
of United Snes ¥ SEC. 7. That nothing in this Act contained shall in any manncr bind .
the United States to purchaseany portion of the land herein described,
except sections sixteen and thirty-six of the agricultural lands or the -
equivalent in each township, or to dispose of said land except as pro-
vided herein, or to guarantee to find purchasers for said lands or any
portion thereof, it being the intention of this Act that the United States
shall act as trustee for said Indians to dispose of the suid lands and to

Pr - expend and pay over the proceeds received from the sale thereof only .

nYiv0, . . . . ' T . . PR

- Frenty rights not 88 veceived as herein provided: Provided, That nothing in this Act. .
afiected. ’

| shall be construed to deprive said Indians of the Spokane Indian
3 Reservation, in the State of Washington, of any benefits to which they
. are entitled under existing treaties or agreements not inconsistent
with the provisions of this Act. ‘

Approved, May 29, 1908.

.\ng. & 4?](’3' CHAP. 218.—An Act To authorize the sale and disposition of a portion of the sur-

T o7 Plus and unallotted lands in the Cheyenne River and Standing Rock Indian reserva-

{Public, No. 15T tions in, the States of South Dakots and North Dakota, and making sppropriation
and provision to carry the same into effect. ’

Bt enncted by the Senate and House of Representatines of the United

Sloux Indiats. States of America in Congress assemblad, That the Secretary of the
Chevenne River i Lnterior be, and he is hereby, authorized and directed, as hereinafter
St ek T provided, to sell and dispose of all that portion of the éheyen ne River

N Dk, and Standing Rock Indian reservationsin the States of South Dakota - |
:

R bees o g — e St | e s

APPENDIX VI




¢ ®

Copy M% 19.77
e
(it W States Attoney ~

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WASHINGTON

UNITED STATES OF AMERICA, )
Plaintiff, ) No. 3643
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