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NOTFE: Where 1t is fensible, a unyilabus (headnote) wif be re-
leased, as 11 belng done in conaectlon with this case, at the tlme
the opinion Is lasued. The ayllabus constitutes no part of the opinion
of the Court but has been prepared by the Reporter of Declsions for
the convenience of the reader. Sce I/mited States v. Detroit Lumber
Co., 200 U.8. 321, 337.

SUPREME COURT OF THE UNITED STATES

Syl

UNITED STATES ». NEW MEXICO
CERTIORARI TO THE SUPREME COURT OF NEW MEXICO
No. 77-510. Argued April 24-25, 1978—Decided July 3, 1978

The United States, in settmg the Giln Nitional Forest aside from other
publie lawds, held 1o have reserved the use of water out of the Rio
Mimbres only where necessary to preserve the timber in the forest or to
secure fuvorable water flows, and henee not to have a reserved right
for aesthetie, reereational, wikllife-preservition, and stockwatering pur-
poses. That thix wax Congress’ intent i« revealed in the limited pur-
poses for which the natiomal forest system was crented and in Congress’
deference {0 state water law in the Orgunie Administration Aet of
IRG7 and other legislntion.  While the Multiple-Use Sustained-Yield
Act of 1960 wax intended 1o bronden the purposes for which national
forests hadd previously been administered, Congress did not intend:
thereby to reserve additional water in forests previously withdrawn
under the 1897 Act.  Pp. 2-21.

80 N. M. 410, 564 V. 2d 615, aflirmed

Resinquise, J., delivered the opimon of the Court, in which BURGER,
C.o 0, and Srewarr, Brackmes, mul 8tevens, )., joined. PoweL, J.,,
filesd 2 dissenting opinion, in which BrenNax, Wyire, and MansHare, JJ.,
jerined



NOTICE : Thin apinion 14 xubjéct (1 formal revision befare publication -
in the prethntnary print of the Untted States Reports. Renders are re-

uested (o notify (he Reporter of Decisions, Bupreme Court of the
?!unml Staten, Washington, D.C, 205438, of ani typographical or other
furmal errors, in order that corrections may be made before the pre-
timtnary print gues to preys. .

SUPREME COURT OF THE UNITED STATES

No. 77-510

; s, Petitioner, : iorari
United S"”‘“;f CHHONT  On - Writ of Certiorari to the

' 8 Court, of New Mexico,
State of New Mexico. upreme Court of New Mexi

[July 3, 1978]

Mr. Justice ReENQuIST delivered the opinion of the Court.

The Rio Mimbres rises in the southwestern highlands of-
New Mexico and flows generally southward, finally disap-
pearing in a desert sink just north of the Mexican border. The
river originates in the upper reaches of the Gila National
Forest, but during its course it winds more than 50 miles past.
privately owned lands and provides substantial water for both
irrigation and mining. In 1970, a strcam adjudication was
begun by the State of New Mexico to determine the exact
rights of each user to water from the Mimbres.! In this
adjudication the United States claimed reserved water rights
for use in the Giila National Forest. The State District Court
held that the United States, in setting the Gila National Forest
aside from other public lands, reserved the use of such water-

! The st was mitially filed in 1966 ax » private action by the Mimbres
Valley Trerigation Co. to enjoin alleged illegnl diversions from the Rio
Mimbres, In 1970, the State: of New Mesieo, pumsuant to New Mexico
Stat. Ann. § 75-4-1, filed a ecompliint-in-intervention sceking « general
adjudieation of water rights in the Rio Mimbres and its tributaries.
Under 43 U8, C.§ 666 (a), “[eJon-ent is given to join the United States
as i defendant. in any suit. . for the ndjudication of rights to the use
of water of o river svstem or other sonree,” including the reserved rights
of the limied States. See United States v. District Court for Eagle
County. 401 . & 520 (1971): United States v, District Court for Water
Din. No 5,101 .S 527 (1071).
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“as may be necessary for the purposes for which [the land was]
withdrawn,” but that these purposes did not include recrea-~
tion, acstheties, wildlife-preservation, or cattle grazing. The
United States appealed unsuccessfully to the Supreme Court
of New Mexico. Mimbres Valley Irrigation Co. v. Salopek,
564 P. 2d 615 (1977). We granted certiorari to consider
whether the Supreme Court of New Mexico had applied the
correct principles of federal law in determining petitioner’s
reserved rights in the Mimbres. We now affirm.

I

The question posed in this case—what quantity of water, if
any, the United States reserved out of the Mimbres River
when it set aside the Gila National Forest in 1899—is 8

rquestion of implied intent and not power. In California \2

United States, slip op., at 7-17 (June 1978), we had occasion
to discuss the respective authority of federal and state govern-
ments over waters in the western States.® The Court has
previously concluded that whatever powers the States acquired
over their waters as a result of congressional acts and admission
into the Union, however, Congress did not intend thereby to
relinquish its authority to rescrve unappropriated water in the
future for use on appurtenant lands withdrawn from the public
domain for specific federal purposes. Winters v. United
States, 207 U. S, 564, 577 (1908); Arizona v. California, 373
U. 8. 546, 597-508 (1963); Cappaert v. United States, 426
U. S. 128, 143-146 (1976).

Recognition of Congress' power to reserve water for land
which is itself set apart from the public domain, however, does
not answer the question of the amount of water which has
been reserved or the purposes for which the water may be used.
Substantial portions of the public domain have been with-
drawn and reserved by the United States for use as Indian

*Sce also Andrus v. Charlestone Stime Products Co., slip op. (May 31,

WIS
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reservations, forest reserves, national parks, and national
monuments.  And water is frequently necessary to achieve the
purposes for which these reservations are made. But Congress
has seldom expressly reserved water for use on these with-
drawn lands. If water were abundant, Congress’ silence would
pose nb problem. In the arid parts of the West, however,
claims to water for use on federal reservations inescapably vie
with other publie and private claims for the limited quantities
to be found in the rivers and streams. This competition is
compounded by the sheer quantity of reserved lands in the
western States, which lands form brightly colored swaths across
the maps of these States.”

The Court has previously concluded that Congress, in giving
the President the power to reserve portions of the federal
domain for specific federal purposes, impliedly authorizes him
to reserve “appurtenant water then unappropriated to the
extent needed to accomplish the purpose of the reservation.”
Cappaert, 426 U. S., at 138 (emphasis added). See Arizona v.
California, 373 U. S. 546, 595-601 (1963); United States v.
District Court jor Eagle County, 401 U. S. 520, 522-523

3The pereentage of federally owned land (excluding Indian reservations
and other trust. properties) in the western Statee ranges from 29.5% of the
Iand in the State of Washingion to R6.59% of the land in the State of
Nevada, un average of about 469, 33.6% of the land in the State of
New Mexico is federully owned.  Genernl Services Administration, Inven-
tory Report on Real Property Owned by the United States Throughout
the World as of June 30, 1974, at 17, 34, and App. 1, table 4. Because
fodderal reservations are normally fonmd in the heights of the westerm
States rather than the flnt lands, 1he pereentage of water flow originating
in or flowing through the reservations is even more impressive. More
than 609, of the average annual water yield in the 11 western States is
from fudernl reservations,  The percentages of avernge annual water yield
range from a low of 569 in the Columbin-North Pacific water resource
region to a high of 8647, in the Upper Colorado region.  In the Rio Grande
waler resource region, whore the Rio Mimbres lics, 779, of the average
rnofl origmates on federnl reservations. G, Wheatley, Study of the
Development, Management and Ure of Water Resourecs on the Publie
Laneds 402-406, and table 4 (1960).

Issue é
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' (1971); Colorado River Water Cons. Dist. v. United States,
424 U. S. 800, 805 (1976). While many of the contours of|

what has come to be called the “implied-reservation-of-water
doctrine” remain unspecified, the Court has repeatedly empha-
sized that Congress reserved “only that amount of water
necessary to fulfill the purpose of the reservation, no more.”

Cappacrt, 426 U. 8., at 141. See Arizona v. California, 373 .

U. S.. at 600-6801; District Court for Eagle County, 401 U, 8.,
at 523. Each time this Court has applied the “implied-

reservation-of-water doctrine,” it has carefully examined both -

the asserted water right and the specific purposes for which the

land was reserved, and concluded that without the water the .

purposes of the reservation would be entirely defeated.*

4In Wintars, the Court. wan faced with two questions. First, whether
Congress, when it created the Fort. Bidknap Indian Reservation by treaty,

| implicdly guaranteed the Indinns a reasonable quantity of water. And

second, whether Congress repealed this reservation of water when it
admitted Montana. 1o the Union one yenr later “upon an equal footing
with thy original Biates.” In answering the first question, the Court
emphasized that the rerervation wns formed to change the Indians'
“nomadiec and uncivilized” habits and to make them into “a pastoral and
civilized people.” 207 U, 8, ut. 576. Without water to irrigate the lands,
however, the Fort. Balknap Reservation would be “practically valueless™
and “civilized communities could not he established thereon.”” Ibid. The
purpose of the Reservation would thus be “impaired or defeated.” Id.,
at 877. In answering the second question, the Court concluded that “it
would be extreme to helieve that within a v+ .r Congress destroyed the
rerervation and took from the Indinns the consideration of their grant,
lenving them o barren waste—took (rom them the means of continuing
their old habits, yet did not leave them the power to change to new ones.”
207 U, 8, at A77. '

In Arizona v. California, the Court. only had reason to discuss the Mas-
ter's finding that the United States had reserved water for use on Arizona
Indinn reservations. Arizonn argued that there was “a lack of evidence
showing that the United States in establishing the reservations intended
to reserve water for them.” 373 U. 8, at 588. The Court disagreed:

“It ix impoible to believe that when Congress created the great Colo-
rado River Indinn Reservation and when the Executive Department of

Is_Sue 7
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This careful examination is required both because the
reservation is implied, rather than expressed, and because of
the history of congressional intent in the field of federal-state
jurisdiction with respect to allocation of water. Where Con-
gress has expressly addressed the question of whether federal
entities must abide by state water law, it has almost invariably
deferred to the state law." See California v. United States,

this Nation created the other reservations they were unaware that most
of the lands were of the desert kind—hot, scorching sands—and that water
from the river would he essential to the life of the Indian people and to
the animuls they hunted and the erops they raived.” [Id., at 598-500.
The Court also pointed to congressional debate that indiented that Con-
gress had intended to reserve the water for the reservations, Id., at 599.

In Ceppacrt, Congress had given the President the power to reserve
“objeets of historic and scientific intrrest that are situated upon the lands
owned or controlled by the Government.” American Antiquities Preserva-
tion Act, 34 Stat. 225, 16 U. 8. C. §431 ¢t seq. Pursuant to this power,
the President had reserved Devil's Hole ax o nntiona] monument. Devil’s
Hole, aceording to the Presidentinl Proclamation, is “a unique subsurface
remnant of the prehistoric chain of lakes which in Pleistocene times
formed the Death Valley Lake System”; it also contains “a peculiar race
of desert fish, and zoologists have demonstrated that this race of fish,
which s found nowhere clse in the world, evolved only after the gradual
drying up of the Death Valley Lake System isolated this fish population
from the original ancestral stock that in Pleistecene times was common
to the entire region.” 426 U. 8, at 132. As the Court concluded, the
pool was reserved specifieally to preserve its seientifie interest, principal of
which was the Devil’s Hole pupfish.  Without a certain quantity of water,
theso fish would not be able to spawn and would die. This quantity of
water was therefore impliedly rescrved when the monument was pro-
claimed. /d., at 141. The Court, however, went on to note that the pool
“needd only be preserved. consistent with the intention expressed in the
Proclamation, (o the exteni necessary to preserve its scientific interest. . . ..
The Distriet Court thus tailored it injunction, very appropriately, to
munrmal need, enrtailing pumpling only to the extent necessary to preserve
an adequate water level at Devil’s Hole, thus implementing the stated
obgeetives of the Proclamation.” 1.

5 See Subcommittee on Irrigation and Reclamation, Senate Committee
oo Interior and Insular Affairs, Hearings on Federnl-State Water Rights,

Jssue 2,

‘Issue, é
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slip op. 7-24, 32. Where water is necessary to fulfill the very
purposes for which a federal reservation was created, it is
reasonable to conclude, even in the face of Congress’ express
deferencg to state water law in other areas, that the United
States iqtended to reserve the necessary water. Where water
is only valuable for a secondary use of the reservation, how-
ever, there arises the contrary inference that Congress
intended, consistent with its other views, that the United
States would acquire water in the same manner as any other
public or private appropriator.

Congress indeed has appropriated funds for the acquisition
under state law of water to be used on federal reservations.
Thus, in the National Parks Act of August 7, 1946, 60 Stat.
885, 16 U. S. C. §17j-2, Congress authorized appropriations
for the “[iInvestigation and cstablishment of water rights in
accordance with local custom, law, and decisions of courts,
including the acquisition of water rights or of lands or interests
in lands or rights-of-way for usc and protection of water rights
necessary or benceficial in the adninistration and public use of
the national parks and monuments.”® The agencies respon-
gible for administering the federal reservations have also
recognized Congress’ intent to acquire under state law any

88th Cong., Ist. Sess., at 302-310 (Appendix B, supplementary material
submitted by Sen. Kueliel) (1964), listing 37 statutes in which Congress
has expresdy recognized the unportance of deferring to state water law,
from the Mining Aet of 1866, 14 Stat. 253, to the Act of Aug. 28, 1958,
72 Btat. 1059, stating Congress” poliey to “recognize and protect the rights
and interests of the State of Texas in determining the development of the
watersheds of the rivers . . . and' its interests and rights in water utilisa-
tion and control.”

¢8ce also the Agrieulture Organie Act of 1944, 58 Stat. 737,16 U. 8. C.
§ 529, authorizing the approprintion of funds “for the investigation and
establishment. of water rights, including the purchase thereof or of lands
or interests in land or rights-of-way for use and protection of water rights
neeesary or beneficial in conneetion with the adiministeation and public
use of the untional. forests,’
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water not essential to the specific purposes of the reservation.”

The State District Court referred the issues in this case to
a Special Master, who found that the United States was
diverting 6.9 acre-feet per annum of water for domestic-
residential use, 6.5 acre-feet for road water use, 3.23 acre-feet
for domestic-recreational use, and .10 acre-feet for “wildlife”
purposes.” The Special Master also found that specified
amounts of water were being used in the Gila National Forest
for stock watering and that an “instream flow” of six cubic-
fect per second was being “used” for the purposes of fish
preservation. The Special Master apparently believed that
all of these uses fell within the reservation doctrine, and also
concluded that the United States might have reserved rights
for future water needs, ordering it ¢ submit a report on future
requirements within one year of his decision.

The Distriet Court of Luna County disagreed with many of

? Before this Court’s decisions in Federal Power Commission v. Oregon,
349 UL S, 435 (1935) and Arizona v. California, recognizing reserved
rights outside of Indian reservations, the Forest Service apparently be-
Jieved that all of ils water muxt be obtained under state law. “Rights to
the use of water for National Forest purposes will be obtained in accord-
ance with State law.” Forest Serviee Manual (193G). While the Forest
Service has apparently modified its policy since those decisions, their Serv-
iee Mumul still indicates a policy of deferring to state water law wherever
possible.  *“The right of the States to approprinte and otherwise control
the use of water is recognized, and the policy of the Forest Service is to
abide by applicable State laws and regulations relating to water use.
When water ix needed by the Forest Serviee either for development of
programs, improvements, or other uses, actions will be taken promptly
to acquire necessary water rights, . The rights to use water for
national forest purposes will be obtained in aceordance with State law.
This poliey i< hased on the Aet of June 4, 1897 (16 U, 8. C. 481).” Forest
Service Manual §§ 2514, 2514.1-2, and 251456 (Oct. 1985).

*The District Court of Luna County, m its finding of facts, did not list
any eurrent wier use for “wildlife” purposes.  App. 226-227. The United
States apparently did not ohjeet to this deletion in state court nor do they
challenge it in their href hefore this Court.
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the Special Master’s legal conclusions, but agreed with the:
Special Master that the Government should prepare within
one year a report covering any future water requirements that
might support a claim of rescrved right in the waters of the
Mimbres. The District Court concluded that the United
States had not established a reserved right to a minimum
instrean flow for any of the purposes for which the Gila
National Forest was cstablished, and that any water rights
ariging from cattle grazing by permittees on the forest should
be adjudicated “to the permittee under the law of prior appro-
priation and not to the United States.”

The United States appealed this decision to the Supreme
Court of the State of New Mexico. The United States con-
tended that it was entitled to a minimum instream flow for
“aesthetic, environmental, recreational and' ‘fish’ purposes.”
564 P. 24, at 617. The Supreme Court for the State of New
Mexico concluded that. at least before the Multiple-Use
Sustained-Yield Act of 1960, 74 Stat. 215, 18 U. 8. C. § 528 et
seq., national forests could only be created “to insure favorable
conditions of water flow and to furnish a continuous supply of
timber” and not for the purposes upon which the United
States was now hasing its asserted reserved rights in a mini-
mum instream flow. 564 P. 2d, at 617-819. The United
States also argued that it was entitled to a reserved right for
stockwatering purposcs. . The State Supreme Court again
disagreed, holding that stockwatering was not a purpose for
which the national forests wer.. created. Id., at 619,

i
A

The quantification of reserved water rights for the national
forests is of critical importance to the West, wliere, as noted
earlicr, water is scarce and where more than 50% of the
available water cither originates in-or flows through national
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criminately. President Cleveland, in particular, responded to
pleas of conservationists for greater protective measures by
reserving some 21 million acres of “generally settled” forest .
land on February 22, 1897 President Cleveland’s action
drew immediate and strong protest from Western Congressmen
who felt that the “hasty and ill considered” reservation might
prove disasterous to the settlers living on or near these lands.”
Congress’ answer to these continuing problems was three-
fold. It suspended the President’'s Executive order of
February 22, 1897; it carefully defined the purposes for which
national forests could in the future be reserved; and it
provided a charter for forest management and economic uses
within the forests. Organic Administration Act of June 5,
1897, 30 Stat. 11, 16 U. S. C. §473 et seq. In particular,
- Congress provided

“No national forest shall be established, except to improve
and protect the forest within the boundaries, or for the
purpose of securing favorable conditions of water flows,
and to furnish a continuous supply of timber for the use
and necessities of citizens of the United States; but it is
not the purpose or intent of these provisions, or of [the
Creative Act of 18917, to authorize the inclusion therein
of lands more valuable for the mineral therein, or for
agricultural purposes, than for forest purposes.” 30 Stat.

35, as amended, 16 U, 8. C. § 475.

The legislative debates surrounding the Organic Adminis-
tration Act of 1897 and its predecessor bills demonstrate that

2 fd,, at 129. President Cleveland's action more than doubled the
acreage of then-existing United States forest reserves. Cf, id., at 120.

3 1d., at 130-139. Western Congressmen had objected since 1891 to:
what they viewed to be frequently indiscriminate ereation of federal forest
reserves,  Id., at 120-130. A major complaint of the Western Congress-
men was that rampant reserving of forest lunds by the United States
might leave “‘no opportunity there for further enlargement of civilization
by the establishment of agriculinre or mining.” 30 Cong. Rec. 1281
{(1897) (Sen. Cannon).
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1897, 30 Stat. 11, 18 U, 8. C. §473 et seq. In particular,
- Congress provided

“No national forest shall be established, except to improve
and protect the forest within the boundaries, or for the
purpose of securing favorable conditions of water flows,
and to furnish a continuous supply of timber for the use
and necessities of citizens of the United States; but it is
not the purpose or intent of these provisions, or of [the
Creative Act of 1801]. to authorize the inclusion therein
of lands more valuable for the mineral therein, or for:
agricultural purposes, than for forest purposes.” 30 Stat.
35, as amended, 16 U. 8. C, § 475.

The legislative debates surrounding the Organic Adminis-
tration Act of 1897 and its predecessor bills demonstrate that

2]d, at 129, President Cleveland’s action more than doubled the
acreage of then-existing United States forest reserves. Cf. id., at 120.

1]d., at 130-139. Woestern Congreszmen had objected since 1891 to-
what they viewed to be frequently indiscriminate ereation of federal forest
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ongress intended national forests to be reserved for only twa
ipurposes-—“| t|o conserve the water flows and to furnish a
continuous supply of timber for the people.” ** 30 Cong. Rec.

1 Petitioner notes that the Aet forbids the establishment of national
forests except “to improve and protect the forest within the boundarics,
or for the purpose of seeuring Tavorable conditions of water flows, and to
furnish a continous supply of timber,” and argues from this wording that
“improvement” and “protection” of the forests form « third and separate
purpose of the national forest system. A close exnmination of the lan-
guage of the Act, however, recealy that Congress only intended national
forests to be established for two purposes.  Forests would be ercated only
“to improve und proteet the forest within the houndaries,” or, in other
awords. “Tor the purpose of sceuring Favorable conditions of water flows, and
to furnish a1 continunous supply of timber.”

This reading of the Aet is confirmed by its legislative history. Nothing
in the legislative history suggests that Congress intended national forests
to be catablished for three purposes, one of which would be extremely
broad. TIndeed, it ix inconecivable that a Congress which was primarily
coneernedd with limiting the President’s power to reserve the forest lands
of the West would provide for the creation of forests merely “to improve
and protect the forest within the houndaries”; forests would be reserved
for their improvement and protection, but only to serve the purposes of
timher profection and favorable water supply.

This construetion is reveald by a predecessor bill to the 1897 Aet which

as introduced but not passed in the 541h Congress; the 1898 bill provided:
“That the object for which publie forest reservations shall be established
under the provisions of the aet approved March 3, 1891, shall be to pro-
teet and improve the forests for the purpose of securing n continuous
supply of timher for the people and seeuring conditions favorable to water
flow.” H. . 119, 54th Cong., 1st Sess, 28 Cong. Rec. 6410 (1896)
(emphasis added). i
Enrlier bills, like the 1897 Act, were less elear and could be read as
sotting forth cither (wo or three purposes.  KExplanations of the bills by
their congressional sponsors, however, clearly revealed that national forests
would he established for only two purposes.  Compare, for example, H. R.
119, 53d Cong., 15t Sess,, 26 Cong. Ree. 2371 (1893) (“no public forest
reservations shall be established exeept to improve and protect the forest
within the reservation or for the purpose of seenring favorable conditions
of water llow sl continuous supplies of timber to the people’) with its
sponsor's deseription of the bill at 25 Cong. Ree. 2375 (1893) (Cong.
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967 (1897) (Cong. McRae). See United States v. Grimaud,
220 U. 8. 508, 516 (1911). National forests were not to be
reserved for aesthetic, environmental, recreational, or wildlife-
preservation purposes.'®

“The objects for which the forest reservation should be
made are the protection of the forest growth against
destruction by fire and axe and preservation of forest
conditions upon which water conditions and water flow
are dependent. The purpose, therefore, of this bill is to
maintain favorable forest conditions, without excluding
the use of these reservations for other purposes. They
are not parks sct aside for nonuse, but have been estab-
lished for economic reasons.”” 30 Cong. Rec. 966 (1897)
(Cong. McRae).

Administrative regulations at the turn of the century confirmed
that national forests were to be reserved for only these two
limited purposes.’®

McRee) (“The bill authorizes the resident to establish forest reservation,
and to protect the forests ‘fur-the purpoee of securing favorable conditions
of water flow and continuous supplies of timber to the people’”),

15 8ee 30 Cong. Ree. 986 (1897) (Cong. Bell); 30 Cong. Ree. 987 (1897)
(Cong. Jonee): H. R. Rep. No. 1593, 54th Cong., 1st Sess., 3 (1898); 25
Cong. Ree. 2435 (1893) (Cong. MeRae); H. R. Rep. No. 2437, 52d Cong.,
2d Sess., 2 (1893): 8. Rep. No. 1002, 52d Cong., 1st Sess,, 10, 12 (1892).

1% According to the 1901 Regulations of the Interior Department, “Public
Forest. reservations are establishied to protect and improve the forests for
the purpore of securing [wie] a permanent supply of timber for the people
and insuring eonditions favornhle to continuons water flow.” Decisions of
the Dopartment of the Titerior Relating to the Public Lands 24 (1901).
Twelve yenrz later, the Chicf Forester also claborated on the purposes of
the national forests: “The national forests are set aside specifically for the
protection of water resonrees and' the production of timber, . . . The
nim of administration ik exeentinlly different from that of a national park, -
in which economic use of nmiaterinl resources comes sccond to the preserva~
tion of natural conditions on nextlietic grounds.” United States Depart-
ment of Agriculture, Itrport of tlie Chief Forester 10-11 (1913).
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Any doubt as to the relatively narrow purposes for which
national forests were to be reserved is removed by comparing
the broader language Congress used to authorize the establish-
ment of national parks.”” In 1916, Congress created the Na-
tional Park Service and provided that the

“fundamental purpose of said parks, monuments, and
reservations . . . is to conserve the scenery and the
natural and historic objects and the wild life therein and
to provide for the enjoyment of the same . . . unimpaired
for the enjoyment of future gei. :rations.,” National Park
Service Act of 1910, 39 Stat. 535, 16 U. S. C. § 1 et seq.™

When it was Congress' intent to maintain minimum instream

17 As Congressman MeRae noted in introducing a predecessor bill to
the 1897 Act, Congress was “not dealing with parks, but forest reservations,
and there is a vast difference.” 25 Cong. Ree. 2375 (1893).

™ While in 19068 Congress trunsferved jurisdietion of the national forests
to the Department of Agriculture, Transfer Act of 1905, 33 Stat. 628,
natiom] parks are exclusively under the jurisdiction of the Department of
the Interior. This difference in jurisdiction again points up the limited
purpases of the national forests, as explained in the House Report on the
Nationul Park Service Act:

“It was the unanimous opinion of the committee that there should not
be any conflict of jurisdiction as between the departments [of Interior and
Agriculture| of such a nature as might interfere with the organization and
operation of the national parks, which are set apart for the public enjoy-
ment and entertainment, as agninst those reservations specifically created
for the conservation of the natural resources of timber and other national
asseta, and devoted strictly to utilitarian purposes, in the vastly greater
areas, known as nationad forests,

“Tha segregation of national-park areas necessarily involves the question
of the preservation of nature as it cxists, and the enjoyment. of park privi-
leges requires the development of adequate and moderate-priced trans-
portation and hotel facilitien.  In the national forests there must always be
kept in mind ax primary objeets and purposes the utilitarian use of land,
of water, and of timber, as contributing to the wealth of all the people.”
H. R. Rep No 700, 6idth Cong., 1st Sess,, 3 (1916).
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flows within the confines of a national forest, it expressly so
directed, as it did.in the case of the Lake Superior National
Forest:.

“In order to preserve the shore lines, rapids, waterfalls,
beaches and other natural features of the region in an
unmoadified state of nature, no further alteration of the
natural water level of any lake or stream . . . shall be
authorized.”. 16 U.8.C. § 677b,

National park legislation is not the only instructive com-
parison. In the Act of March 10, 1934, 48 Stat. 400, 16
U. S. C. § 604, Congress authorized the establishment within
individual national forests of fish and game sanctuaries, but
only with the consent of the state legislatures. The Act
specifically provided

“That for the purpose of providing breeding places for
game birds, game animals, and fish on lands and waters

_in the national forests not chiefly suitable for agriculture,
the President of the United States is hereby authorized,
upon recommendation of the Secretary of Agriculture and
the Secretary of Commerce and with the approval of the
State legislatures of the respective States in which said
national forests are situaled, to establish by public proc-
lamation certain specifinl and limited areas within said
forests as fish and game sanctuaries or refuges which shall
be devoted to the increase of game birds, game animals,
and fish of all kinds naturally adapted thereto.” 48 Stat.
400 (emphasis added).

If, as the dissent contends, post, at 4, Congress in the Organic
Administration Act of 1897 authorized the reservation of for-
csts to “improve and protect” fish and wildlife, the 1934 Act
would have been unnecessary. Nor is the dissent's position
consistent with Congress’ concern in 1934 that fish and wild-
life preserves only be created “with the approval of the State
legislatures.”
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As the dissent notes, in creating what would ultimately
beeome Yosemite National Park, Congress in 1890 explicitly
instructed the Secretary of the Interior to provide against the
wanton destruction of fish and game inside the forest and
against their taking “for purposes of merchandise and profit.”
Act of October 1, 1800, 26 Stat. 651. Congress also instructed
the Sceretary to protect all “the natural curiosities, or won-
ders within such reservation, . . . in their natural condition.”
Ibid. By comparison, Congress in the 1897 Organic Act
expressed no concern for the preservation of fish and wildlife
within national forests generally., Nor is such a concern
found in any of the comments made during the legislative
debate on the 1897 Act. Cf. also H. R. 119, 54th Cong., 1st
Sess., 28 Cong. Rec. 6410 (1896)."

B

Petitioner’s claim that Congress intended to reserve water
for recreation and wildlife-preservation is not only inconsistent
with Congress’ failure to recognize these goals as purposes of
the national forests, but would also defeat the very purpose for
which Congress did ereate the national forest system.*

“[F]orests exert a most important regulating influence

1 In comparing the 1897 Orgame Act with enabling legislation for na-
tional parks and partieular nationn] forests, and with the Act of March 10,
1034, we of course do not inlimate any views as to what, if any, water
Jongress reserved under the latter statutes,

20§t was the view of several of the Congressmen who spoke on the floor
of the House that national forests were necessary “not to save the timber
for future use ko much as to preserve the water supply.” 30 Cong. Rec.
1006 (1897) (Cong. Fllis). Sce also 30 Cong. Ree. 1399 (Cong. Loud).

Congress hus assured that the waters which flow through national forests
are available for use by state appropriators by authorizing rights-of-way
for ditches to carry the water to agricultural, domestie, mining and mill-
ing uses. See Right-of-Way Permit. Act of 1891, 43 U, 8. C. §966 et
seq.; Right-of-Way Permit Act of 1901, 43 U. S. C. §959; Forest Right-
of-Way Aet of 1905, 16 U 8, C. §524. Congress hax evidenced its con-
tinuing concern with enlacing the water gupply for nonforest use by
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upon the flow of rivers, reducing floods and increasing the "
water supply in the low stages. The importance of their
conservation on the mountainous watersheds which collect
the seanty supply for the arid regions of North America
can hardly be overstated. With the natural regimen of
the streams replaced by destructive floods in the spring,
and by dry beds in the months when the irrigating flow ig
most needed, the irrigation of wide areas now proposed
will be impossible, and regions now supporting prosperous
communities will become depopulated.” Senate Doe. No.
105, 55th Cong., 1st Sess., 10 (1897).

The water that would be “insured” by preservation of the
forest was to “be used for domestie, mining, milling, or irriga-
tion purposes, under the laws of the State wherein such
national forests are situated, or under the laws of the United
States and the rules and regulations established thereunder.”
Organie Administration Act of 1827. 30 Stat. 34, 36,16 U.S. C.
§481. As this provision and its legislative history evidence,
Congress authorized the national forest system principally as
a means of cnhancing the quintity of water that would be
available to the settlers of the arid West. Petitioner, how-
ever, would have us now believe that Congress intended to
partially defeat this goal by reserving significant amounts of
water for purposes quite inconsistent with this goal,

G
In 1860, Congress passed the Multiple-Use Sustained-Yield

———————

gpecifienlly authorising the Prewident. to set aside and profect national
forests lands nooded ax sources of municipal water supplies. Aect. of
May 25, 1940, 54 Htat. 224, 16 11, 8. C. § 582 (a). - Scee also Act. of June 7,
1924, 16 U. 8. C. §570 (anthorizing the pureluee of private lands for®
inclusion w0 national forestx whene neodod -to proteet “stroams used for®
navigntion or for irrigation”).
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Act of June 12, 1960, 74 Stat. 215, 16 U. S. C. § 528 et seq.,
which provides

“That it is the policy of Clongress that the national forests
are established and shall be administered for outdoor
recreation, range, timber, watershed, and wildlife and fish
purposes. The purposes of this Act are declared to be
supplemental to, but not in derogation of, the purposes
for which the national forests were established as set
forth in the [Organic Administration Act of 1897.]”

The Supreme Court of the State of New Mexico concluded
that this Act did not give rise to any reserved rights not
previously authorized in the Organic Administration Act of
1897. “The Multiple-Use Sustained-Yield Act of 1960 does
not have a retroactive effect nor can it broaden the purposes
for which the Gila National Forest was established under the
Organic Act of 1897." 564 P. 2d, at 618. While we conclude
that the Multiple-Use Sustained-Yield Act of 1960 was
intended to broaden the purposes for which national forests
had previously been administered, we agree that Congress did
not intend to thereby expand the reserved rights of the United
States.”

2t Pefitioner does not argue that the Multiple-Use Sustained-Yield Act
of 1980 reserved additionn] waler for use on the national forests, Instead,
petitioner argues (hat the Aet confirms that Congress elways foresaw
broad pmrposes for the national foreste und authorized the Secretary of
the Tnterior as early as 1887 to reserve water for reereational, aesthetie,
and  wildlife-preservation uses. Brief for the United States, at 53-56.
As the legislative history of the 1860 Act, demonstrates, however, Con-
gress bhelieved that the IR87 Organic Administration Act only authorized
the ereation of nationnl forexts for two purposes—timber preservation and
enhancemen! of water supply—and intended, through the 1960 Aect, to
expand the purposes for which the national forests should be administered.
See, e. .. H. R. Rep, No. 1551, &6th Cong., 2d Sexs., 4 (1860).

Fven if the 10 Aet expanded the regerved water rights of the United
States, of conrse, the vights would be subordinate 1o any appropriation of
water under slate law dating 10 before 1860,

, TIssue b
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The Multiple-Use Sustained-Yield Act of 1960 establishes-
the purposcs for which the national forests “are established
and shall be administered.” The Act directs the Secretary of
the Agriculture to administer all forests, including those
previously established, on a multiple use and sustained yield
basis. H. Rep. No. 10572, 86th Cong., 2d Sess., 1 (1960). In
the administration of the national forests, therefore, Congress
intended the Multiple-Use Sustained-Yield Act of 1960 to
~ broaden the benefits accruing from all reserved national

forests. '

The House Report accompanying the 1960 legislation, how-
ever, indicates that recreation, range, and “fish” purposes are
“to be supplemental to, but not in derogation of, the purposes:
for which the national forests were established” in the Organic-
Administration Act of 1807.

“The addition of the sentence to follow the first sentence-
in section 1 is to make it clear that the declaration
of congressional policy that the national forests are
established and shall be administered for the purposes
enumerated is supplemental to, but is not in derogation
of, the purposes of improving and protecting the forest or
for securing favorable conditions of water flows and to.
furnish a continuous supply of timber as set out in the
cited provision of the act of June 4, 1897. Thus, in any
establishment of a national forest a purpose set out in the
1897 act must be present but there may also exist one or-
more of the additional purposes listed in the bill. In
other words, a national forest could not be established
just for the purpose of outdoor rccreation, range, or
wildlife and fish purposes, but such purposes could be a
reason for the establishment of the forest if there also
were one or more of the purposes of improving and
.protecting the forest, sccuring favorable conditions of
water flows, or to furnish a continuous supply of timber
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a3 set out in the 1897 act.” H. R. Rep. No. 1551, 86th
Cong., 2d Sess., 4 (1960).

As discussed earlicr, the “reserved rights doctrine” is a doctrine
built on implication and is an exception to Congress’ explicit
deference to state water law in other areas. Without legisla-
tive history to the contrary, we are led to conclude that
Congress did not intend in enacting the Multiple-Use
Sustained-Yield Act of 1960 to reserve water for the secondary
purposes there established.” A reservation of additional water
could mean a substantial loss in the amount of water available
for irrigation and domestic use, thereby defeating Congress’
principal purpose of securing favorable conditions of water
flow. Congress intended the national forests to be adminis-
tered for broader purposes after 1960 but there is no indication
that it believed the new purposes to be so crucial as to require
a reservation of additional water. By reaffirming the primacy
of a favorable water flow, it indicated the opposite intent.

11T

What we have said also answers petitioner’s contention that
Yongress intended to reserve water from the Rio Mimbres for
stockwatering purposes. Petitioner issues permits to private
cattle-owners to graze their stock on the Gila National Forest
and provides for stockwatering at various locations along the
Rio Mimbres, DPetitioner contends that, since Congress clearly
foresaw stockwatering on national forests, reserved rights must
be recognized for this purpose. The New Mexico courts
disagreed and held that any stockwatering rights must be
allocated under state law to individual stockwaterers. We
agree.

22 We intinde no view ns to whether Congress, in the 1960 Aet, au-
thorzed the subsequent reservation of national forests out of public lands
to which o hroader doetrine of reserved water rights might apply.
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While Congress intended the national forests to be put to a
variety of uses, including stockwatering, not inconsistent with
the two principal purposes of the forests, stockwatering was
not itself a direct purpose of reserving the land.®® If stock-
watering could not take place on the Gila National Forest,
Congress’ purposcs in reserving the land would not be defeated.
Congress, of course, did intend to secure favorable water flows,
and one of the uses to which the enhanced water supply was
intended to be placed was probably stockwatering. But
Congress intended the water supply from the Rio Mimbres to
be allocated amongst private appropriators under state law.
16 U. 8. C. § 481.2"- There i8 no indication in the legislative

32 Az discussed earlier, the national forests were not to be “set aside
for non-use,” 30 Cong. Ree. 966 (1897), (Cong. McRae), but. instead to be
opened up for any economic use not inconsistent with the forests’ primary
purposes. Ibid. One use that Congress foresaw was “pasturage.” Ibid.
Sce also 30 Cong. Rec. 1008 (1897) (Cong. Ellis); 30 Cong. Ree. 1011
(Cong. De Vrien). As this Court has previously recognised, however,
grazing wag merely one use to which the national forests could hopefully
be put and would not be permitted where it might interfere with the
specific purposes of the national forests including the securing of favor-
able conditions of water flow. Under the 1891 and 1897 forest Aets, “any
use of the reservation for grazing or other lawful purpose was required to
be subject to the rules and regulutions established by the Becretary of
Agriculture. To pasture sheep and cattle on the reservation at will and
without. restraint might interfere serivuely with the accomplishment of the
purposes for which they were catablished. But a limited and regulated
use for pasturage might not he incousistent with the abject sought to be
nttained by the statwte.”  United States v. Grimaud, 220 U. 8., at 515-516,
Sce also Light v. United States, 220 U. 8, §23 (1911).

¢ As noted earlier, the Organie Administration Act of 1897 specifically
provided: “All waters on such reservations may he used for domestic,
mining, milling, or irrigation purposes, under the laws of the State wherein
sich forest. resorvations are situnted, or under the laws of the United
States and the rules and tegulations cstablished thercunder” 30 Stat. 34,
36, 16 U. 8. C. § 481. (emphasis ndded). Petitioner, scising on the under-
lined wording, comtends (hit Congress intended the United States to allo-
ceate water (o certuin private users—in this' case, cattle ranchers—outside
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histories of any of the forest acts that Congress foresaw any
need for the Forest Serviee to allocate water for stockwatering
purposes, a task to which state law was well suited.

of the structure of state water law. Contemporaneous acts of Congress,
however, preclude this construetion of § 481.

In the same net in which Congress first authorized the national forest
system, Aet of March 3, 1801, 26 Stat. 1095, Congress provided for rights-
of-way through the “public lands and reservations” for purposes of irri-
gation, “Provided, that no such right of way shall be located as to inter-
fere with the proper oceupation by the Government of any such reserva-
tion, and the privilege herein granted shall not be construed to interfere
with the control of water for irrigation and other purposes under quthor-
ity of the respective States and Territories.” Ibid. (emphnsis added).
Contemporancous administrative regulations reflected that the “control of
the flow and use of the water” on federal reservations was “a matter
exchisively under State or Territorial control.” 18 Int. Dept. Dec. 168,
169-170 (1894). Sce also H. H. Sinclair, 18 Int. Dept. Dec. 573, 574
(1894). Only a few months before Congress passed the Organic Admin-
istration Aet of 1897, Congress reaflirmed the state-law policy of the 1891
Act. In the Act of February 26, 1897, 29 Stat. 599, Congress authorized
the improvement: and occupation of reservoir sites on public lands, “Pro-
vided, that the charges for water coming in whole or part from reservoir
sites usedd or oceupied under the provisions of this act shall always be sub-
jeet to the control und regulation of the respective States and Territories
in which such reservoirs are in whole or part situate” As we noted in
California v. United States, ship op., at 15 (1978), it “was clearly the
opmion of & majority of the Congressmen who spoke on the bill . . . that
[1his proviso] was unneetssary exeept out of an excess of caution.” It
was their belief that, at least under the 1891 Act, the States had exclusive
control of the distribution of water on public lands and reservations. Id.,
al 15-16, and n. 10,

Contemporaneous administrative regulations of the officials responsible
for administering the nalional forests confirm that the States were to have
control of the distribution of water from streams flowing through the
foreats. 1 1908, for example, the Forest Service began a policy of charg-
ing Tor the use of waler, bused upon the length of ditches, acreage flooded,
and wse of advantageous loeations, but emphasized that the “wuter itself
is granted by the State, not the United States” 1908 Report. of the
Forester 1o the Seeretary of the Agrieulture, H. Exec. Does., 50th Cong.,
Al Sesc Vol 20, Report of the Secretary of Agrienlture, No. 6, at 267.

. Issue 3
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IV

Congress intended that water would be reserved only where:
necessary to preserve the timber or to secure favorable water:
flows for private and public uses under state law. This intent
is revealed in the purposes for which the national forest system
was created and Congress’ principled deference to state water
law 'in the Organic Administration Act of 1897 and other
legislation. The decision of the Supreme Court of the State
of New Mexico is faithful to this congressional intent and is

therefore
Affirmed.
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Mg. Justice Powriv, with whom MR. JusTicE BRENNAN,
Mg. Jusrice WHiTe, and MR, JUsTICE MARSHALL join, dis-
senting in part.

I agree with the Court that the implied-reservation doctrine
should be applied with sensitivity to its impact upon those
who have obtained water rights under state law and to Con-
gress’ general policy of deference to state water law. See ante,
at 3, 5-6, 8-9. | also agree that the Organic Administration
Act of 1807, 30 Stat. 11. cannot fairly be read as evidencing
an intent to reserve water for recreational or stockwatering
purposes in the national forests,

' [ express no view as to the effect of the Multiple-Use Sustained-Yield
Act of 1960, 74 Stal. 215, 16 U, 8. C. § 628 et seq., on the United States’
reserved water rights in national foreats that were established either before
or after that Act's pnssage. Although the Court purports to hold that
passage of the 1960 Act did not have the effect. of reserving any additional
water in then-existing forests, see ante, at 16-19, this portion of its
opinion appears to be dicta.  As the Court concedes, “Petitioner does not
argue that. the Multiple-Use Sustnined-Yield Act of 1960 reserved addi-
tional water for wse on national forests,”  Ante, at 17 n. 21, Likewise, the
State argues only that, *No reserved rights for fish or wildlife can be implied
in the Giln National Forest prior to the enactment of the Multiple-Use
Sustaimed-Yield Act of June 12, 1960 . . . ” Briel for Respondent 44
(emphasis supplied) : see also id., at 1 (“questions presented”). Indeed,
the State has gone so fur as to suggest that passage of the 1960 Act may
well have expunded the United States’ reserved water rights in the national
forests, presumably with a priority date for the additional reserved rights
of 190 Sce Briel in Opposition 16-17. Read .in context, the New

~—~
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[ do not agree. however, that the forests which Congress
intended to “improve and proteet” are the still, silent, life-
less places envisioned by the Court. In my view, the forests
consist of the birds, animals, and fish—the wildlife—that in-
habit them. as well as the trecs, flowers, shrubs, and grasses.
1 therefore would hold that the United States is eutitled to
so much water as is necessary to sustain the wildlife of the
forests, as well as the plants. I also add a word concerning
the impact of the Court’s holding today on future claims by
the United States that the reservation of particular national
forests implicdly reserved instream flows,

I

My analysis begins with the language of the statute. The
Organic Administration Act of 1897, as amended, 16 U. 8. C.
§475, provides in pertinent part:

“No national forest shall be established. except to im-~
prove and protect the forest within the boundaries, or
for the purpose of securing favorable conditions of water
flows, and to furnish a continuous supply of timber for
the use and necessitics of citizens of the United
States; . ...

Although the language of the statute is not artful. a natural
reading would attribute to Congress an intent to authorize
the establishment of national forests for three purposes, not
the two discerned by the Court. The New Mexico Supreme

————

Maxico Supreme Court’s statement. that the 1960 Act “does not have a
retroactive cffect. nor ean it broaden the purposes for which the Gila
Nationnl Forest. was established under the Organie Act of 1807,” 564 P. 2d,
at 618, quoted ante, at 17, appears to mean nothing more than that the:
1060 Act did not give the United States ndditional reserved water rights
with a priority date of before 19680—a proposition with which I think all
wonld agree. Compare ante. at 17 n, 21, But there never has been
a question in this ease s to whether the 1860 Act gave rise to additional
reserved water rights with a priority date of 1960 or later in the Gila
National Fovest,
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Court gave the statute its natural reading in this case when
it wrote:

“The Aet limits the purposes for which the national for-
ests are authorized to 1) improving and protecting the
forest, 2) securing favorable conditions of water flows,
and 3) furnishing a continuous supply of timber.” 564
P. 2d, at 617,

Congress has given the statute the same reading, stating that
under the Organic Admninistration Act of 1897 national forests
may he established for “the purposes of improving and pro-
tecting the forest, seeuring favorable conditions of water flows,
or to furnish a continuous supply of timber . ., . .” H. R.
Rep. No, 1551, R6th Cong., 2d Sess., 4 (14960), quoted ante, at
18--19; accord, S. Rep. No. 1407, 86th Cong., 2d Sess.. 4 (1960).
See also Note, New Mexico's National Forests and the lmplied
Reservation Doctrine, 16 Nat. Resources J. 975, 991-992
(1976).

“I'T Ihe C'ourt not surprisingly attempts to keep this provi-
sion in the background, addressing it only . . . in a footnote,”
[ nited States v, Sotelo, No, T6-1800, slip op.. at 2 (REENQuUIST,
J.. dissenting), where it decides that the Aet should be read as
if it said national forests may “be ereated only ‘to improve and
proteet the forest within the boundaries,” or, in other words,
for the purpose of securing favorable conditions of water flows
or to furnish a continuous supply of timber.'” Ante, at 11 n.
14 (emphasis in original).*  The Court then concludes that
Congress did not mean to “improve and protect™ any part of
the forest exeept the usable timber and whatever other flora is
neeessary to maintain the watershed.  This, however, is not
what Congress said.

The Court believes that its “reading of the Act is confirtned

* In e, the Court. appears to show gome ambivalence as to whether, in
s view ol the ISO7 Ael, national forests are to he reserved for two
pnrposes, or only one, See aute, at 15-16,
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by its legislative history.”  Anle, at 11 n, 14, The matter is
not so clear to me. From early times in Fnglish law, the
forest has included the creatures that live there. J. Manville,
A Treatise and Discourse of the Laws of the Forrest 1-7
(1598) ; 1 Cooley's Blackstone *289 (3d ed. 1884). Although
the English forest-laws themsclves were not transplanted to
the shores of the new continent, see generally Lund, Early
American Wildlife Law, 51 N. Y. U. L. Rev. 708 (1976), the
understanding that the forest includes its wildlife has reinained
in the American mind. In establishing the first forest reserva-
tions, the year before passage of the Organic Act of 1801,
Congress exhibited this understanding by directing the Secre-
tary of the Interior to “provide against.the wanton destruction
of the fish, and game found within said reservation, and against:
their capture or destruction, for the purposes of merchandise
or profit.” Act of October 1, 1890, 2¢ Stat. 650, 651.°
Similarly, the bill introduced by Representative McRae 'in

the 54th Congress, upon which the Court relies in construing
the statute, ante, at 11 n. 14, directed the NSecretary “to pre-
serve the timber and other natural resources, and such natural
wonders and curiositics and gaine as may be therein, from injury.
waste, fire, spoliation, or other destruction: . . . .” H. R.
119, 54th Cong.. 1st Sess.. 2R Cong. Rec. 6410 (1806). The
hill that beeame law in the 35th Congress substituted for this
provision the independent “improve and protect the forest”
clause together with a general direction that the Secretary
“make such rules and regulations and establish such service as:
will insure the objects of such reservations, namely, to regulate
their oceupancy and use and to preserve the forests thereon

TThe act cited s entithed, An aet to set aside cortain traets of lund
in the State of California as foresl reservations” 20 Stat, 8680 (emphusis
supplied).  Yoxemite Natiomnl Park was not enrved out of the furest re-
served by the IR0 Aet until 1905, See Aet of February 7, 1905, 33 Stat,
T2-708, 16 U, 8, €846, A portion of the Innd reserved by the 1880
Act remained n forest reserve amd wan dexignated the Sierra Nutional
Forest. B8 St 708, 16 U8 (1§00, '
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from destruction: . . .." Organic Administration Act of

1897. 30 Stat. 35, 16 U, N, C. § 551,  Despite this rephrasing,
Congress remained of the view that wildlife is part of the for-
est that it intended to “improve and protect” by passage of
the 1897 Act, for in its first appropriation to implement the
Act it directed that:
“forest agents, superintendents, supervisors, and all other
persons employed in connection with the administration
and protection of forest reservations shall in all ways that
are practicable, aid in the enforcement of the laws of the
State or Territory in which said forest reservation is situ-
ated, in relation to the protection of fish and game: . . . .”
Act of March 3, 1844, 30 Stat. 1005.

See also Act of May 23, 1908, 35 Stat. 259, 16 U. S. C. § 553.
This understanding has continued down to the present day.
See, e. ¢., Act of May 22, 1928, § 5, 45 Stat. 701, 16 U. S. C.
§ 581d (authorizing anuual appropriations “[f]Jor such experi-
ments and investigations as may be necessary in determining
the life histories and habits of forest animals, birds, and
wildlife”); Act of March 29, 1044, § 1, 58 Stat. 132,16 U, S. C.
§ 583 (authorizing Secretary to establish sustained-yield units
“in order to provide for a continuous supply of forest products;
and in order to secure the benefits of forests in maintenance of
water supply, regulation of streamn flow, prevention of soil
erosion, amelioration of climate, and preservation of wild-
life . . .." (Empbhasis supplied.)*

4 The understanding that the forest includes the creatures that live there
is confirmed by the modern view of the forest as an interdependent,
dynamie community of plunts and animals:

“The forest community, then, consists of an assemblage of plants and
animads living in an environment of air, soil, and water. Each of these
orgunisms is interrelated cither direetly or indirectly with virtually every
other organizm in the community., The health and welfure of the organisms
ure dependent upon the factors of the environment surrounding them; and
the environment surrounding them itself ix conditioned to a considerable
degree by the hiotic commumity it=elf. In other words, the plants, the
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One may agree with the Court that Congress did not, by
cnactiment of the Organic Administration Act of 1897, intend
to authorize the creation of national forests simply to serve as
wildlife preserves. But it does not follow from this that
Congress did not consider wildlife to be part of the forest that
it wished to “improve and protect” for future generations. It
is inconceivable that Congress envisioned the forests it sought
to preserve as including only inanimate compounents such as
the timber and flora. Insofar as the Court holds otherwise,
the 55th Congress is maligned and the Nation is the poorer,
and [ dissent.”

: I

Contrary to the Court’s intimations, cf. ante, at 15-16, I see
no inconsistency between holding that the United States
impliedly reserved the right to instream flows, and what the
Court views as the underlying purposes of the 1897 Act. The

animals, and the environment—including the air, the soil, and the water—
vonstitute u complex ecologieal sy=tem in which each faetor and each
individual ix conditioned by, and itelf conditions, the other fuctors com-
prising the complex.” 8. Spurr, Forest Feology 185 (1464).

Bee also Ciosz, Holmex, Likens, & Bormunn, The Flow of Energy in a
Forest. Eeasystem, 238 Scientifie American No. 3, at $42-102 (March 1978).
Thuy, it i doubtful whether the timber and watershed that the Court
prizes 20 highly could flourish without a complement of wildlife. The
recognition by modern seience of this vital interdependence ix by no
mean a new diccovery. See J. Nanwoed, A Treatize and Discourse of
the Laws of the Forrest 8 (1508).

» No doubt it will be said that the water How necesary to maintain the
watershed ineluding the forest will be suflicient for the wildlife. This well
may be true in most pational forestz and moxt situntions.  But. the Court’s
opimion, a=_ 1 read it, recognizer no reserved authority in the Federnl
Government 1o proteet wildlife itself as o part of the forest, and therefor:
if and when the need for inereased witer flow for this purpose arises the
Federal Government wonld be powerles: 1o act,  Indeed, upstream ap-
proprintors could be ullowed (o divert so0 much water that suevival of
forest. wildlife—including even the fish and other life in the strewmg—
would he eniangered., -
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national forests can regulate the flow of water—which the
Court views as “the very purpose for which Congress did
create the national forest system,” ante, at 15—only for the
benefit of appropriators who are downstreamn from the reserva-
tion. The reservation of an instream flow is not a consumptive
use; it does not subtract from the amount of water that is
available to downstream appropriators. Reservation of an
instream flow therefore would be perfectly consistent with the
purposes of the 1897 Act as construed by the Court.”

I do not dwell on this point, however, for the Court's
opinion cannot be read as holding that the United States never
reserved instreain flows when it set aside national forests under
the 1807 Act. The State concedes. quite correctly on the
Court’s own theory, that even in this case “the United States
is not barred from asserting that rights to minimum instream
flows might be necessary for erosion control or fire protection
on the basis of the recognized purposes of watershed manage-
ment and the maintenance of timber.” Brief for Respondent
44 n, 11, Thus, if the United States proves, in this case or
others, that the reservation of instream flows is necessary
to fulfill the purposes discerned by the Court, T find nothing
in the Court's opinion that bars it from asserting this right.

e ———

8Tt is true that reservation of an instrenm flow might in some circum-
stances dversely affect approprintors upstrenm from the forest. There
would be no inconsistency with the 1887 Act, however, for thut Act mani-
festly wiux not intended to beuefit upstream approprintors,
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