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NOPIG - Where It 18 franible, a uyllabus (beadnotey will be re-
feured, an fw belug done In copnection with (hiy cawe, at the time
the aplulon ln tuced. The nyllabus coantitutes no part of the opinion
of the Cuurt bt haw been propared by the Reporter of Declstons for
the convenlence of the render. See United Staten v, Detroit Lumber
Cu., 200 1.8, 321, 117,

SUPREME COURT OF THE UNITED STATES
Svilabus

CALIFORNIA gr an. ». UNITED STATES

CERTIORARL TO THIE UNITED STATES COURT OF APPEALS FUR THE
NINTH CIRCUIT

NocVEINA Argued Mareh 28, 1978—Devided July 3, 107S

The United States Burean of Reclanation applicd 1o the California State
Water Besonrees Control Buard for a permil to approprinte water (hat
woubd be smpowided by the New Melones Duam, a wnit of the California
Central Valley Project. Congress speiti adly direeted that the Dam be
constrneted and operated piesiant o the Reelunntion Act ot 14902,
which established o program for federnl const ruetion and operation of
rechination projeets to irrigate arid western Jaml, NSection N of that
Avt provades that “nothing in this Aet shall he construed as affecting
or mtending to affeet or 10 in any way interfere with the hows of any
Stales or Territory velating 1o 1he vontrol, appropriation, use. or dis-
tribution of water used ju irrigation, ., . and the Seerctary of (he
Lterior in eareying ont the provisions of this Aet. shall procesd i con-
formty witle sueh baws . " Afler lengthy heavings, the Board, hay-
my fowned G mmpproprinied water was available for the projeei dur-
uge eertmn times ol the vear, approved the Bueenn's applications, but
attached 25 condiions o the permiis (the most importam of which
probibited full impoundment until the Burean was able to show «
spealic plan for wse of the water) which the Board concluded  were
meressary Ao omeet Californin’s staiutary water appropristion require-
ment= The United States then hronght 1hiv aetion agninst petitioners
(the State, the Board, and js memhers) seeking o declaratory judg-
ment that the United States may impound  whatever unappropriated
witter i noeessary for a federal reckunation project withowt complying
with state law, The Disteiel Court held that, ae & matier of comity,
the Urated Seates must apply ta the State for nn approprintion permi,
It et the State mnst issue the permit withont couditions if there i«
sullicient wippropriated water.  The Court of Appenls aftirmed, hut
held that § 5, rather than comity, reguires the United States o apply
for « permit, Held :
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Svllabnes
1 Uil the ehear boganage of §8 und m light of its legistative his-

fory. a Ste iy rapose any condition on “ecantrol, approprintion, ust
or dtribatin of water”™ moa federal reclamation project that i nol

meanstent with elear congressional - direetives respecting the projeet

To the estent that petitioners wonld be prevented by dietn that may
puint o a4 contrary  conelision w Tvanhoe Irrigation District v,
MeCracken, 357 U 80275, City of Fresno v, California, 372 U, 8. 627,
and Areona v, Califorma, 373 UL S, 546, from impoxing conditions in
s eee that are not ineonsistent with congresstonal direetives authoriz-
g e progeet me guestion, those dieta are dimavowed.  Pp. 7-34.

9 Whether he conditions imposed by the Board in thix cage are
ineonsistent with congressional diveetives a2 1o the New Melones Dion
and e volving the consisteney of the conditions remain to be
resohved, 103

mos 12 LT, reversed and vemanded.

Ritag s, o debverad the opinion of the Conrt, in which Burnaen,
Cood and Seewanr, Backaex, Powen, and STEVENK, JJ., joined-
Wk, J, hled o dissenting opinion, in whieh BRENNAN: and MARSHALL,
L joiued

et
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NOTICE Phla oplaion s wabieel 1o formal reviston before Jnubllcutlon
It the s-mlmlnnry rrmt ufl the United Stutes Reports, Readers nre re-
Guented Lo m»th~ he Repurter of Declatons, Supreme Court of the

nited States, Wanhington, D.C. 20843, of any typo;szmlcul or other
Tormnl vrrovs, i urder that corrections may be made hefore the pre-
Hininary print goex to press

SUPREME COURT OF THE UNITED STATES
No, 77-285

- ey -

State of Californin ¢t al,, ) .
Potitioners On Writ of Certiorari to the
' United States Court of Appeals

" for the Ninth Circuit.

United States.
[July 3, 1978]

Mu. Justics ReErrNgmsT delivered the opinion of the Court.

Respondent secks to impound 2.4 million acre-feet of water
from California’s Stanislaus River as part of its Central Valley
Project.  The California State Water Resources Control
Board vuled that the water could not be allocated to respond-
ent under state law unless it agreed to and complied with
various conditions dealing with the water’s use. Respondent
then sought o declaratory judgment in the District Court for
the Eastern Distriet of California to the effect that the United
States ean impound whatever unappropriated water is neces-
sary for a federal reelamation projeet without complying with
stale Juw. The Distriet Court held that, as a matter of
comity, the United States must apply to the State for an
appropriation permit, but that the State must issue the permit
without condition if there is sufficient unappropriated water,
l'mled Stetes v, California, 403 F. Supp. 874 (1976). The
Court ol Appeals for the Ninth Circuit affirmed, but held that
8 of the Reelamation Aet of 1902, 32 Stat. 388, 390, as
anended, 43 UL S, (L §§ 371, 383, rather than comity, requires
the United States Lo apply for the permit. 358 T, 2d 1347
(1977). We granted certiorari to review the decision of the
Court, of Appeals incofar as it holds that € ‘alifornia eannot

condition ils allocation of water to a federal reclamation
project  We now reverse,
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Privciples of comity and  federnlism, which the Distriet
Conrl and the Court of Appeals referred to and which have
received considerable attention in our decisions. are as a legal
matter based on the Constitution of the United States, statutes
enneted by Congress, and judge-made law.  But the situations
ivoking the application of these principles have contributed
importantly to their formation. Just as it has been truly said
that the Tife of the law s not logic but expericnce, see
O. Holmes The Common Law 1 (1881), 30 may it be said that
the Hife of the Taw is not political philosophy but experience.

The very vastuess of our territory as a Nation, the different
times at which it was acquired and settled, and the varying
physiographie and elimatic regimes which obtain in its differ-
ent puarts have all but necessitated the recognition of legal dis-
Linetions corresponding to these differences.  Those who first
et fout i North Ameriea from ships sailing the tidal estu-
avies ol Virginia did not econfront the same problems as those
who sailed flat hoats down the Ohio River in search of new
sites o fnem, Thuose who eleared the forests in the old North-
wesk Territory faced totally different physiographic problems
from thoze who built, sl hats on the Great Plains. The final
expansion of our Nation in the 19th century into the arid
Lnds beyondd the hundreedth meridian of longitude, which had
heen shoswn on varly maps as the “Great American Desert.”
bronght the parlicipants i that expansion face to face with
the neeessaty for irrigation in & way that no previous terri-
torind expansion had.

Inorder o corveetly ascertain the meaning of the Reclama-
Lo et ol 1902, we mast recognize the obvious truth that the
Istory ol irvigation: and reelamation before that date was
mieh fresher m the minds of those then in Congress thau it is
to us today. “'I'lhe afternoon of July 23, 1847, was the true
date of the heginning of modern irvigation. It was on that
afternoon that the first band of Mormon pionecrs built a small
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dam across City Creek near the present site of the Mormon
Temple and diverted sufficient water to saturate some five
acres of exceedingly dry land.  Before the day was over they
had planted potatoes to preserve the seed.” '  During the sub-
sequent half eentury, irrigation expanded throughout the arid
States of the West, supported usually by private enterprise or
the local community.® By the turn of the century, however,
most of the land which could be profitably irrigated by such
small seale projects had been put to use. Pressure mounted
on the Federal Government to provide the funding for the
massive projects that would be needed to complete the recla-
mation, culminating in the Reclamation Act of 19022

The arid lands were not all susceptible of the same sort of
reclamation. The climate and topography of the lands that
constituted the “Great American Desert” were quite different
than the climate and topography of the Pacific Coast States.
As noted in hoth Gerlach Livestock Co. v. United States, 339
U. 8. 725 (1950) and Tvanhoe Irrigation District v. United
States, 357 1. S. 275 (1958), the latter States not only had
a more pronounced seasonal variation and precipitation than
the intermountain States, but the interior portions of Cali-
fornin had climatic advantages which many of the intermoun~
tain States did not.

“The prime value in our national economy of the lands

I Golze, Reelamadion in the United States 8 (1961).  The author was at
the time of publication the Chief Engineer of the California Department
of Water Resources and had heen formerly Assistant Commissioner of the
United States Bureau of Reclamadion,

2ld., at 65-12,

M., ot 12130 Private developient has continued to be n major con-
tributor to the meclamation of the West, From 1802 to 1950, federal
reclamation projects inerensed the amount of irrigated land by 5,700,000
acres. Flas ol only acceonted, however, for approximately one-fifth of
the arngated sereage in the 17 western States covered by the Reclamatior
Aet of M2 During the same period from 1902 1o 1950, private reclama-
Hon openetd up over 10,000,000 aeres for irvigntion,. /d., ot 14, Table 1-T..
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of sunnner drought on the Pacific Coast is as a source of
plant produets that require mild winters and long grow-
ing seasons  Citrus froits, the less hardy deciduous
froit:  fresh vegetables in winter—these are their most
important. contributions at present. Rainless summers
make possible the inexpensive drying of fruits, which puts
into the market prunes, raisins, dried peaches, and
apricols.  In its present relation to American economy in
general, the primary technieal problem of agriculture in
tho Pacific Coast. State is to make increasingly more
effective use of the mild winters and the long growing
senson in the face of the great obstucle presented by the
rainless summers, To overcome that ohstacle supple-
mentary irrigation is necessary. Hence the key position
of water in Pacific Coast agriculture.” ¢

If the term “cooperative federalism” had been in vogue in
1902, the Reclamation Act of that year would surely have
qualified as a leading example of it. In that Act, Congress
set forth on n massive program to construet and operate dams,
reservoirs, and eanals for the reclamation of the arid lands in
17 western States.  Refeetive of the “cooperative federalism”
which the Aet enubodied is § 8, whose exaet meaning and scope
are the eritienl inquiries in this case: =

“I N Jothing in this Act shall be construed as affecting
or wilended Lo affeet or to in any way interfere with the
laws of any Stales or Territory relating to the control,
appropriation, use or distribution of water used in irriga-
tion. or nny vested rights aequired thereunder, and the
Secrctary of the Interior, in carrying out the provisions of
this Aet, shall procced in conformity with such laws, and
nothing herein shall in any way affect any right of any

Clnited States Departinent of Agriculture, 1941 Yearbook of Agricul-
ture, “Climate and Man,” a1 204, For u. genernl dexeription of water con-

ditions w Califormz and the Culifornians” answer to them, see T. Cooper,.
Aequmbuer Fupnve (1968),
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State or of the Federal Government or of any landowner,
appropriator, or user of water in, to or from any inter-
statc stream or the waters thereof: Provided, that the
right to the use of water acquired under the provisions
of this Act shall be appurtenant to the land irrigated,
and heneficial use shall be the basis, the measure, and
the limit of the right.,” 43 U. 8. C. § 383 (emphasis
added).

Perhaps beeause of the cooperative nature of the legisla~
tion, and the fact that Congress in the Act merely authorized
the expenditure of funds in States whose citizens were gen-
erally anxious to have them expended, there has not been a
great deal of litigation involving the meaning of its language.
Indeed, so far as we can tell, the first case to come to this
Court involving the Act at all was Ickes v. Foz, 300 U. S, 82
(1937). and the first case to require construction of § 8 of the
Act was United States v. Gerlach Livestock Co., 339 U. 8. 725
(1950), decided nearly half a century after the enactment of
the 1902 statute.®

The New Melones Dam, which this litigation concerns, is
part of the California Central Valley Project, the largest
reclamation project yet authorized under the 1902 Act® The
Dam, which will impound 2.4 million acre-feet of water of
Califoruia's Staunislaus River, has the multiple purposes of
flood control, irrigation, municipal use, industrial use, power,

o Section 8 of the 1902 Reclumation Act has been addressed in only six
cases deeided by this Court. Sce Nebraska v. Wyoming, 295 U. 8. 40
(1435) ; Nebraska v. Wyoming, 325 U, 8. 545 (1945); United States v.
Gedach Livestock Co., 339 U. 8, 725 (1950); Tvanhoe Irrigation Dist. v.
MeCracken, 357 1. 8. 205 (1958) ; City of Fresno v. California, 372 U. 8,
627 (1963) ;. Arizona v, California, 373 U. 8, 646 (1963).

&Il New Melones D was authorized by the Flood Control Acts of
1944 and 1962, 58 Stat. 88, 76 Stat. 1180. As in the case of all other
reclamation projeets, Congress specifienlly directed that the Dam be con-
struetedl and operated “pursuant {o the Federal reclamation laws,” 76
Stat. 119, principal of which is the Reclamation Act of 1902.
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reereation, water quality control and the protection of fish:
aml willlife.  The waters of the Stanislaus River that will
he ingpounded behind the New Melones Dam arise and flow
solely in California.

The United States Bureau of Reclamation, as it has with
every other federal reclamation project, applied for a permit
from the appropriate state agency, here the California State
Water Resources Control Board, to appropriate the water that
would be impounded by the Dam and later used for reclama~
tion?  After lengthy hearings. the State Board found that
unappropriated water was available for the New Melones
Project during certain times of tne year, Although it there-
fore approved the Bureau's applications, the State Board
attached 25 conditions to the permits,  California State Water
Resourees Clontrol Board, Decision 1422 (April 15, 1973).
The most unportaut conditions prohibit full impoundment
- until the Bureau is able to show firm commitments, or at least
a specific plan, for the use,of the water” The State Board

~ 7 Under California lnw, sny person who wishes to appropriate water
must apply for & permit from the Stute Water Resourecs: Control Board.
Cal. Water Cado §§ 1201 and 1225, Thoe Board is to.issne a permit only
il it determines that unappropriated water is available and that the pro-
poseed 1se ix hoth “reaxonable” and “heneficinl” and best conserves “the
publie inferest * Cal. Water Cade §§ 1240, 1255, and 1375; Cal. Const.
Art. X, §2. Tn tetermining whether (o issue 1 pormit, the Board is to
consider not only the planned nse of the wator but' also alternative uscs,
including enhaneement of wader quailly, recreation, and the preservation
of fish and wildlife, Cal. Water Code §§ 1242.5, 1248, and 1257, The
Board enn also impose such ronditions in the permit as are necessary to
insure the “veasonubie” nnd “beneficinl” use of the water and to protect
“the pubhe interest.”  Cal. Water Codo §§ 1253 and 1391.

* Other conditions prohibit collection of water during periods of the year
when unupproprinted wider i nnavailable; require that a preference be
given (o waler usem in the water basin in which the New Melones Project
is loeated: reruire storage releases to be made g0 as to maintain maximum
and minimum  chemienl coneentrations in: the San Joaguin River and
proteet fish and wildlife; require the United States to provide means for

“ e release of exeess waters ad: to clenr vegedation and strietures from the:
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concluded that without such a specific plan of beneficial use
the Burcau had failed to meet the California statutory require-
ments for appropriation.

“The limited unappropriated water resources of the State
should not be committed to an applicant in the absence
of a showing of his actual need for the water within a
reasonable time in the future. When the evidence indi-
cates, as it does here, that an applicant already has a
right to sufficient water to meet his needs for beneficial
use within the forcseeable future, rights to additional
water should be withheld and that water should be
rescrved for other beneficial uses.” Id., at 15.

1I

The history of the relationship between the Federal Govern-
ment and the States in the reclamation of the arid lands of the
western States is both long and involved, but through it runs
the consistent thread of purposeful and continued deference
to statc water law by Congress. The rivers, streams and lakes
of California were acquired by the United States under the
1848 Treaty of Guadalupe Hidalgo, 9 Stat. 922. Within a
year of that treaty, the California gold rush began, and the
settlers in this new land quickly realized that the riparian
doctrine of water rights that had served well in the humid
regions of the Fast would not work in the arid lands of the
West. Other settlers cotning into the intermountain area, the
vast basin and range country which lies between the Rocky
Mountains on the east and the Sierra Nevada and Cas-
cade Ranges on the west, were forced to the same conclusion.

reservorr sites: require. the filing of additional reports and studies; and
provido for aceess to the project site by the State Board and the publie.
Still other conditions reserve jurisdiction to the Board to impose further
conditions on the appropriations if necessary to protect the “beneficial use”
of the water involved.  Respondent did not challenge nny of the conditions
under stte law, but instead filed the federal declaratory action that is
now hefore us,

Isswe 4.
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Yu its place. the doetrine of prior appropriation, linked to
beneficia! nse of the water, arose through local customs, laws,
and juchiewn) decisions.  Bven in this early stage of the devel-
opment. of western: water law, hefore many of the western
States had been admitted to the Union, Congress deferred to
the growing lueal law.  Thus, in Broder v. Natoma Water &
Min. ("o, 101 1", S. 274 (1880), the Court observed that local
appropriation rights were “rights which the government had,
by its conduet, recognized and encouraged and was bound to
protecet.”  Id., av 276,

~ {0 1350, California was adinitted as a State to the Union

“on an equal footing with the original States in all respects
whatover.” 0 Stat. 452. While §3 of the Act admitting
California to the Union specifically reserved to the United
States all “publie lands™ within the limits of California, ibid.,
no provision was made for the unappropriated waters in Cali-
fortia's streams and rivers, One school of legal commenta-
tors liehd the view that. under the equal footing doctrine, the
woeslern States, upon their adinission to the Union, acquired
exelusive sovereignty over the unappropriated waters in their
stremms. In 1903, for example. one leading expert on recla~
mation and water law observed that “[i]1t has heretofore been
assumed that the authority of each State in the disposal of
the water-supply within its horders was unquestioned and’
suprete, and two of the States have constitutional provisions
asserting abzolute ownership of all water-supplies within their
hounds.”  Mead, Trrigation Institutions 372 (1903)." Such

oy Fiwood Mead wias Chief of Trrigation TInvestigations, for the-
Deprartment of Agriculture av the time of his treatise's publication. Dr,
Memd was o prneipal witness hefore Congress during their hearings on
the Reclamation Aet of 1902 nnd later beeame Commissioner of Reelama-
fion. serving in tliat position from 1924 until his death in 1936.

PThree western Stales have adopted constitutional provisions nsserting-
absolute uwm-rshup aver the waters in their States. See Colorado Const.
Art. NVE §0: N Dakota Condd. Art. XVIT, §210; Wyoming Const. Art. .
st (nhn Siates have asserted . ownership. by statute. See, ¢ g.,.
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commentators were not without some support from language
in contemporancous decisions of this Court. See S. Wiel,
Water Rights in the Western States §§ 40-43, at 84-95 (2d ed.
1908). Thus, in Kansas v. Colorado, 306 U, S. 46 (1806), the
Court noted:

“While arid lands are to be found mainly, if not only, in
the Western states, yet the powers of the national govern-
ment within the limits of those states are the same (no
greater and no less) than those within the limits of the
original thirteen. . . . In the argument on demurrer I,sut
counsel for plaintiff endeavored to show that Congress
had expressly imposed the common law on all this terri-
tory prior to its formation into states. ... But when the
states of Kansas and Colorado were admitted to the
Union they were admitted with the full powers of local
sovereignty which belonged to other states (Pollard v.
Hagan, [3 How. 212]; Shively v. Bowlby, [152 U. S. 1];
Hardin v. Shedd, 190 U, 8. 508, 519), and Colorado, by its
legislation, has recognized the right of appropriating the
flowing waters to the purposes of irrigation.” Id., at 92
and 95,

And see UUnited States v. Rio Grande Dam & Irrig. Co., 174
U. 8. 670, 702-703, and 709 (1899). -
As noted earlier, reclamation of the arid lands began almost
immediately upon the arrival of pioneers to the western
States. Huge sums of private money were invested in sys-
tems to transport water vast distances for mining, agriculture,
and ordinary consumption. Because a very high percentage
of land in the West belonged to the Federa] Government, the
canals and ditches that carricd this water frequently crossed

Idaho Cude §42-101. The courts of these States have upheld these pro- |

visions on the ground that the States gained absolute dominion over their .l
nonnavigable waters upon their admis<ion to the Union,  See, e. g., Stock- I 55U <
man v, Leddy, 55 Colo. 24, 27-28 (1012); Farm Inv. Co. v. Carpenter,

9 Wyo 110 (1900). .
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federal Innd, I 1862 Congress opened the publie domain tos
hamestewding, Homestead Net of 1862, 12 Stat, 392, And in
166, Cangress Tor the first time expressly opened the mineral
fands of the publie domain to exploration and occupation by
“miners. . Mining Act of 1866, 14 Stat. 251. Because of the
fear that these Acts might in some way interfere with the
waler rights and systems that had grown up under state and
loeal law Congress explicitly recognized and acknowledged
the loeal law: :
“[ W lhenever, by priovity of possession, rights to the use
of water for mining, agricultural, manufacturing, or other
purposes, have vested and accrued, and the same ave rec-
ognized and acknowledged by the local customs, laws, and
the decisions of the courts, the possessors and owners of
sueh vosted rights shall be maintained and protected in
the same””  Mining Act of 1866, § 9, 14 Stat, 251, 253,

Tl Mining Aet of 1866 was not itself a grant of water rights

pursuant to federal law. Tnstead. as this Court observed,

the Aet was “a voluntary recognition of a pre-existing right
of possession. constituting a valid claim to its continued use.”

United States v. Rio Grande Dam & Irrig. Co., 174 1. S, 690,

705 (1899). Congress intemded “to recognize as valid the

enstomary law with respeel to the use of water which had

grown up among the oceupants of the publie land under the
peculiar neeessities of their condition.” ' Basey v. Gallagher,

20 Wall. 670, 684 (1874). Sce Broder v. Natomic Water &

Min. Co, 101 U S, 274, 276 (18R0) ; Jennison v, Kirk, 98 U. S,

453, 450 461 (1878)."

Renater Stewarl, The most voeal of the 1866 Act’s supporters, noted
durmg debate that §9 “ronfirms the righty to use of water . . . as
established by loenl liw and the decisons of the eonrts,  In short, it pro-
poses un new sy=tem, bul sanctions, regulates, and confirms a system to
which the people are devoledly attached.”  Cong. Globe, 38th Cong., 1st
Ness,, G227 (IS66) (emphasis added).,

P Rour vears later, in the Aet of July 9, 1870, 16 Stat. 218, Congress

ISS“O- 2 r-';\llil’lm-(l that veenpennds of federal publie lind would be hoynd by state.
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Tn 1877, Congress took its first step towards encouraging t;heT

reclamation and settlement of the public desert lands in the
West and nade it clear that such reclamation would generally
follow state water law. In the 1877 Desert Lands Act, 19
Stat. 377, Congress provided for the homesteading of arid
public lands in larger tracts

“by conducting water upon the same, within the period
of threc years [after filing a declaration to do so], Pro-
vided however that the right to the use of water by the
person so conducting the same . . . shall not exceed the
amount of water actually appropriated, and necessarily
used for the purpose of irrigation and reclamation: end
all surplus water over and above such actual appropria-
tion and use, together with the water of all lakes, rivers
and other sources of waler supply upon the public lands
and not navigable, shall remain and be held free for the
appropriation and use of the public for irrigation, mining
and manufacturing purposcs subject to existing rights.”
19 Stat. 378 (emphasis added).

This Court has had an opportunity to construe the 1877 Desert
Lands Act before.  In California Oregon Power Co. v. Beaver
Portland Cement Co., 295 U, 8, 142 (1935), Justice Suther-
land '* explained that, through this language, “Congress

——

water law, hy providing that “all patents granted, or preemption or
homesteads allowed, shall be subjeet. to any vested and acerued water
rightx.” The effeet of the 1866 and 1870 Acts was not limited to rights
previously  aequired.  “They reachfed] into the future as well, and
approve[d] and confirm{ed] the policy of appropriation for a heneficial
use, as recognized by loeal rules and customs, and the legislation and
judicial decisions of the arid-land stites, ag the test and measure of private
rights in and to the non-naviguble waters on the public domain.”
Culifornia Oregon Power Co. v. Beaver Portland Cement Co., 295 U. 8. 142,
155 (1935). ~

12 Justiee Sutherland bad grown up in Utah and wax very fumiliar with
the westerners” offorts to tame the desert, Elected to Congress in 1900,
Sutherland was assigned 1o the Committee on Trrigation,  According to his

o

L
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elfectnd o seseranee of all waters upon the public domain, not,
thorctolere sppropriated, from the lad itself.”  Id.. at 162
The wecavigalile waters therehy severed were “reserved for
the e the pablie wder the laws of the states and terri-
Flovies ™ Hid. Congress” purpose was not to federalize the
priov appropration doctrine already evolving under loeal law.
Quitis the oppostie:
“Whiat we Lold is that Tollowing the aet of 1877, if not
hefare, sl non-navigable waters then a part of the publie
domain became pablici juris, subject Lo the plenary eon-
trol of the designated states, ineluding those sinee created
ol ol the territories named, with the right in cach to
determine for itself to what extent the rule of appro-
priation or the eommon-law rule in respeet of riparian
rights shoull obtain.  For since ‘Congress eannot, enforee
cither vule upon any state,' Kansas v, Culorado, 206 U. 8.
A6, 9L the full power of choice must remain with the
stateo The Desert Land Act. does not hind or purport
to bivul the states to any policy. Tt simply recognizes and
fves sanetion, in so far as the United States and its
future grautees are conecrned, to the state and local doe-
trine of approprintion, and seeks to remove what other-
wise tmight he an impediment to its full and sueeessful
operation.  See W yoming Colorado, 269 U, 8. 419, 465.”
fd | ul 147

See also Guticrrez v ibnguesque Land & lrrig. Co., 188 U, 8.
DSR2 SE (103); tekes v, Fox, 300 U, 8. 82, 05 (1937);

Brush v, Commissioner, 300 U, 8. 352, 367 (1937).
Congress nest addressed the task of reelaiming the arid
lands ol the West. 1L vears later, The opening of the arid

Brosvapher, Nitherland's “nmate knowledge of (the water problem in the -
West enshled hum o make s conspienons contribution® in this assignment,
B Pasehal M dustiee Sutherld: A Man Against the State 43 (1951).
Sutherkuul was one ol the prineipm) asrticipants in the formulation of the
Reclomnon Aet of 12 7. at 1)
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lands to homesteading raised the specter that settlers might
claim lands more suitable for reservoir sites or other irrigation
works, impeading future reclamation efforts. Congress ad-
dressed this problem in the Act of September 2, 1888, 25 Stat.
526, which provided.

“All the lands which may hereafter be designated or
selected by sueh United States surveys for sites for reser-
voirs, ditehes, or canals for irrigation purposes, and all
the lands made susceptible of irrigation by such reser-
voirs, ditches, or eanals are from this time henceforth
hereby reserved from sale as the property of the United
States, and shall not he subjeet from the passage of this
act to entry, scttlement, or oceupation until further pro-
vided by law.”

Unfortunately, this language, which had been hastily drafted
and passed, had the practieal effect of reserving all of the
public lands in the West from settlement.'® As a result,
“there came a perfeet storm of indignation from the people
of the West, which resulted in the prompt repeal of the [1888]
provision.” 20 Cong. Ree. 1955 (1897) (statement of Cong.
MeRae). In the Act of August 30, 1890, 26 Stat. 371, Con-
gress repealed the 1888 provision except insofar as it reserved
reservoir sites.  Then, in the Act of March 3, 1891, 26 Stat.
1095, as amended, 43 T, S, . § 946, Congress provided for
rights-of-way across the publie lands to be used by “any canal
or diteh company formed for the purpose of irrigation.” The
apparent purpose of the 1890 and 1891 Aects was to rescrve
reservoir sites from settlement but to open them for use in
reclamation projeets,'  As before, Congress expressly indi-

W 8ee 20 Cong. Ree, 1948 (1897) (dixenssion by Cong. Lacey) ; 29 Cong.
Ree. 1955 (1R07) (discussion by Cong, MceRae).

“Ihid. And sce Report on the Blue Water Land & [rrig. Co. by the
Commistioner of the General land Office, November 23, 1895.

Lol
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cated that the reclamation would be.controlled by state water -

Law. "
“I'I Hhe righi of way through the publie lands and reser-
vations of the United States is hercby granted . . . for
the: purpose of irvigation . . ., to the extent of the ground
veeupied by the water of the reservoir and of the canal
and its Iaterals . .. 5 Provided, that . . . the privilege
herein granted shall not be construed to interfere with the
control of waler for irrigation and other purposes under
authority of the respective States and Territories.” 26
Stat. 1007 (emphasis added).

The Secretary of the Interior, unfortunately, interpreted the
1890 and 1891 Acts as reserving governmentally surveyed
reservair sites from use rather than for use.  Congress rectified
this interpretation in the Aet of February 26, 1897, 29 Stat.

500, which provided:

“Be it enaeted by the Senate and the House of Repre-
sentatives of the United Siates of Ameriea in Congress
assenmbled. that all reservoir sites reserved or to be reserved
shall be open to use and occupation under the right of way
net. of Mareh third, eighteen hundred and ninety-one.
Any State is hereby authorized to improve and oceupy
such veservoir sites to the same extent as an individual or

Y Congres ilent was refloeted e comtemporary adminisientive deei-
siovs, - Nevording (o the Department: of the Tnteddor, the 1891 Act
“Prefebrgated the matter of approprintion and control of all natural sources
ol water snpply e the state of Californin (o the authority of that state,
Fhe act of Mareh 3, 1801, deals only with the right of way over the pub-
I lands G e oed Tor the purposes or irvigation, leaving the disposition
of the water 1o the state H. N Sinelair, 18 Int. Dept. Dee. 578, 574
LS B enenlar of the same period expliining the 1891 Aet, the
Tuterton Departiment noted that. e “control of the How and use of the
Waler A nmabier exelusively ander State or ‘Territorial control, the
netter of adounizteanon with the jurisdietion of this Departent being
hinsted (o the approvad of waps eaveving the right of way over the publie
Boned=" 0 bt Depr, Dee, 168, 169 170 (1804),
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private corporation, under such rules and regulations as
the Seeretary of the Interior may preseribe: Provided,
that the charges for water coming in whole or part from
reservoir sites used or occupied under the provisions of
this act shall always be subject to the control and regula-
tion of the respective States and Territories in which such
reservoirs are in whole or part situate.” '

The final provision of the 1807 Act was proposed as a floor
amendment by Representative, later Speaker, Cannon to
expressly preserve state control over reclamation within their
horders. It was clearly the opinion of a majority of the Con-
gressien who spoke on the bill, however, that such an amend-
ment was unnecessary cxeept out of an excess of caution.'®
According to Congressinan Lacey, Chairman of the Committee
on Public Lands and a principal sponsor of the 1897 Act, the
water through which the reclamation would be accomplished

“does not helong to the [federal] Government. The

WA peservoir sile without water is useless, The water is the particular
thing in question, and the waters are controlled by the States through
which they flow, and not. by the United Stutes of Amerien. These are
surface waters, the waters of small strenms not navigable, and the States
control them. . .. [T}he Umted States does not control the water. It
controls only 1he reservoir sites in which the water may be collected.  The
water 15 under the eontrol of the States.” 29 Cong. Ree. 1948-1949
(Cong. Tawey). “It is the State alone thnt owns and controls the water,
wnder the constitution of onr States; and 1 suppose that is true under the
laws of every State” 29 Cong. Ree. 1951 (Cong. Bell of Colorado).
“The amendment which has been proposed by the gentleman from Tlli-
nois | Mr. CANNONT, and adopted, really serves no purpose, because
it merely reennels the existing Inw. [t would be the law cven if the act
of 1801 were not. i existenee.  The waters belong to the States. The
Unitesd Statess Governmen! has always recognized that, and the States
have enaeted legisliion direetly coutrolling the use of the waters,” 20
Cong. Ree. 1952 (Cong. Shafroth).  Only Congressman Terry, who unsue-
cossfully oppused the bill, suggested (o the contrary. In his view, the:
Federal Government conbil use its control of the land to regulate the price
of {he water stored. Soee 29 Cong. Ree., 1949-1980.
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rcservons i which the water is stored belong to the:
CGlovernment, but the water belongs to the States and will
be vontrolled by them.  ‘The amendment proposed by the
gemdeman from Hlinois [Mr. CANNON] relieves this
micasure from all possible doubt upon that subject. I
think there could be no doubt anyhow, but this amend-
ment (akes away the possibility of any question being
ransed as o the right of whe States and Territorics to regu-
Iate and control the management and the price of the
water.” 20 Cang, Ree. 1952,

Congressinan Lacey’s statement found refleetion in contem-
porancons decisions of this Court holding that, with limited
exceptions not relevant to reclamation, authority over intra-
state watorwnys lies with the States, In United States v. Rio
(rande Dam & Irrig. Co., supra, for example, New Mexico’s
anthority o adopt a prior appropriation system of water rights
for the Rio Grande River was challenged.  The Court unhesi-
tatingly held that “as to every stream within its dominion a
stale: may change |the] common-law rule and permit the
appropriation of the flowing waters for such purposes as it
deenus wise.”  Phe Court noted that there are two limitations
to the =iates” exelusive control of its streams-—reserved rights
fea far s denst axomay be necessary for the heneficial uses of
the government property™ and the navigation servitude. The
Court, however, was eareful to emphasize with respeet to these
lovitations on the States’ power that, except where the
reserved vighte or navigation servitude of the United States are
mvoked, the 8tate has total authority over its internal waters.
“Unquestionably the state . . . has a right to appropriate its
waters, and the United Stales may not question that appro-
priation. unless thereby the navigability of the [river] be
distirbed,” 2., at 7O, .

Similarly. v Kansas v, Colorade, 200 U, 8. 46 (1006), the
United States claimed that it had a right in the Arkansas.
rver saperior to- that of Kansas and Colorado stemming froin



77 80 OPINION
CALIFORNIA ». UNITED STATES 17

its power “to control the whole system of the rcclamation of
arid lands.”  The Court disagreed and held that state recla-
mation law must prevail.  The United States, of course, could
appropriate water and build projects to reclaim its own public
lands. “As to those lands within the limits of the states, at
least of the Western states, the national government is the
most considerable owner and has power to dispose of and
mauke all needful rules and regulations respecting its property.”
Id., at 92. But federal legislation could not “override state
laws in respect to the gencral subject of reclamation.” Ibid.
“[Elach state has full jurisdiction over the lands within its
borders, including the beds of streams and other waters.” Id.,
at 93. With respect to the question that had been presented
in Rio Grande Dam. & Irrig. Co., the Court reaffirmed that
cach State “may determine for itself whether the common-law
rule in respect to riparian rights or that doctrine which obtains
in the arid regions of the West of the appropriation of waters
for the purposes of irrigation shall control. Congress cannot
enforee cither rule upon any state.” Id., at 94.

8¢

1t is against this background that Congress passed the
Reelamation Act of 1902.  With the help of the 1891 and 1897
Acts, private and state reclamation projects had gone far
towards reclaiming the arid lands,'” but massive projects were
now needed to complete the goal and these were beyond
the means of private companies and the States. In 1900,
therefore, all of the major political parties endorsed federal
funding of reclamation projects. While the Democratic
Party’s platform specified none of the attributes of a federal
program other than to recommend that it be “intelligent,”
National Party Platforms 112, 115 (2d ed. 1960), the Repub-
licans specifically recommended that the reclamation program
“reservle] control of the distribution of water for irriga-

W lee Golae, Reclamation in the United States 9-23 (1861).

-
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tion o the respective States and territories.”  Id., at 121, 123.
I his fivst message (o Congress after assuming the presidency,
President Theodore Roosevelt continued the ery for national
funding of reclamation and again reconunended that state law
control the distribution of water®

As a result of the public demand for federal reclamation
Funding, o bill was introduesd into the 57th Congress to use
the money from the sale of publie lands in the western States
to build reelamation projeels in those same States. The proj-
cets would he huilt, on federal land and the actual construetion
and operation of the projects would be in the hands of the
Seeretary of the Interior.  But the Aet clearly provided that
state watler Taw would control in the appropriation and later

distribution of the water.  As originally introduced, § 8 of the
Reelaumation Act provided ™

“That nothing in this act shall be construed as affect-
ing or intended Lo affeet or to in any way interfere with

" The pioneer settlers on the arid public domain chose their homes
alagz strenins Trom: which they could themselves divert the water to
reclim their holdings.  Such opportunities are practically gone, There
remain, however, vast arens of publie land which can be made available
for homestend settlement, but. only by reservoirs and main-line canals
mpraelieable for private enterprize. These irrigation works should be
banle By the Natioua) Government.  The lands reelaimed by them should
he peserved by the Governmend for actund settlers, and the cost: of con-
stonetion shoukl o far as possible be repaid by the land reclimed.  The
disteibutoon of the water, the division of the streums among irrigators,
shondd b 1cit to the settlers themsetnes in conformity with State laws and
without out sefevcunce with those laws or with vested rights.” House Doc.
Neo LOI7th Comge, 1t Sess,, at jx, xxviii (1901) (emphasis added).

"I the House, §8 was amended so as to provide, rather than ihat
stale b <hall govern and control,”™ that “the Sceretary of the Interior,
weearrying out (he provisions of thia aet, shall proceed in conformity
wWith™ state law “relating 1o the contrul, appropriation, use, or distribution
of water ™ Avcording 1o Represeutntive Newlands, who hud introduced
the ueggnal Bill e the House, the original bill was “identical in its provi-
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the laws of any State or Territory relating to the control,
appropriation, use, or distribution of water used in irri-
gation, but State and Territorial laws shall govern and
control in the appropriation, use, and distribution of the
waters rendered available by the works constructed under
the provisions of this act: Provided, That the right to the
use of water acquired under the provisions of this act
shall be appurtenant to the land irrigated, and beneficial
use shall be the basis, the measure, and the limit of the
right.”

From the legislative history of the Reclamation Act of 1902,
it is clear that state law was expected to control in two impor-
tant respects. First, and of controlling importance to this
case, the Scerctary would have to appropriate, purchase, or
condemn necessary water rights in strict conformity with state
law. According to Representative Mondell, the principal
sponsor of the reclamation hill in the House, once the Secre-
tary determined that a reclamation project was feasible and
that there was an adequate supply of water for the project,
“the Seccrctary of the Interior would proceed to make the
appropriation of the necessary water by giving the notice and
complying with. Lhe forms of law of the State or Territory in
which the words were located.” 35 Cong. Ree. 6678 (1902)
(emphasis added).  The Sceretary of the Interior could not
take any action in appropriating the waters of the state
streams “which could not be undertaken by an individual or
corporation if it were in the position of the Government as
regards the ownership of its lands.” H. R. Rep. No. 794,

gions, though differing somewhat in phraselogy,” to the ultimate Act.
35 Cong. Ree, G673, The hill may have been amended to make clear the
congressional intent that stale law could not override the speeifie direetives
of Congress that waler rights woull be appurtennnt to the land and would
not be sold to tracts of greater than 160 aeres. See 35 Cong. Ree. 6674
See generally mifro, n 21,
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a7th Cong,, 1st Sess., at 7-8. Thus, in response to the state- -
ment of an oppouent to the bill that the Sceretary would be
allowed to condenm water even if in violation of state law,
Representative Mondell briskly responced

‘Whereabouts does the gentleman find any such pro-
vision as he is arguing?  Whereabouts in the bill is there
anything that attempts to give the Federal Government
any right to condemn or to take any water right or do
anything which an individual could not do? Will the
coentleman point oul any place or any provision for the
Federal Govermment to do anything that I could not do
il 1 owned the publie land?

“AMr, RAY of New York. Do you say there is nothing
in 1kis hill that provides for condemnation?

“Mr, MONDELL. 7The bill provides explicitly that
cren an appropriation of water can not be made except
under State law.” 85 Cong. Reec, 6687 (1902) (empha-
sis added ).

wharher i the delmtes. Representative Mondell ohserved that under
the Reekuoation Aet the Seevetary of the Interior would only have the
power o condemn witer fights in compliance with state law.  “In some
of the arid Siates L wider rights ean he eondeinned for the purposes
contemplital e thas bill, amd in soeh States the Sceretary of the Interior
woull iy e el wathority o eondémn as any other individual, and
no more. \Where the Rale Jaws do uot recognize the right to condemn
property Tor the purposes rontempladed in the act, it will not be con-
denmined, gl there s the end ol 11, . .. [W]Ihere the State Inws do not
anlthinrize condemnation, and projeets enn not. be carried on without con-
demmation, these paetieular projects will not be undertaken, and others,
wheve tiere i no sueh obstacle, will.” 35 Cong. Ree. 6680,

In response 1o Representative Mondell’s statement, Representative Ray
asked whether he had “forgotten that they have in this bill a provision
which purpovl= (o confer upon the Secretary of the Interior power to
conddeimm witer and water rights for the purpoese of earrying out this
selewme.””  Represenvative Monde:d respondest that the power existed only
“Iw therever the 2te aw gives Tum awthority to do'so.”"  Jd.. at GASS.
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Second, once the waters were released from the dam, their
distribution to individual landowners would again be con-
trolledd by state law. As explained by Senator Clark of
Wyoming, one of the principal supporters of the reclamation
bill in the Senate, “the control of the water after leaving the
reservoirs shall be vested in the State and Territories through
which such waters flow.” /d., at 2222, As Senator Clark
went on to explain.

“it is right and proper that the various States and Terri-
tories should control in the distribution, The conditions
in cach and cvery State and Territory are different.
What would be applicable in one loeality is totally and
absolutely inapplicable in another. . . . In each and
every one of the States and Territories affected, after a
long series of experiments, after a due consideration of
conditions, there has arisen a set of men who are espe-
cially qualified to deal with local conditions.

“Livery one of these States and Territories has an
accomplished and experienced corps of engineers who for
years have devoted their energies and their learning to a
solution of this problem of irrigation in their individual
localities. To take fromn these experienced men, to take
from the legislatures of the various States and Territories,
the control of thig question at the present time would be
something little less than suicidal. They are the men
qualified to deal with the question, the laws are written
upon their statute books and read of all men, and in
everyone of these States and Territories the laws have
heen passed that most diligently regard the rights of the
scttlers and of the farmer. . ..” Ibid.

As Representative Sutherland, later to be a Justice of thls'] £33

Representative Sutherland alko noted that the “Seeretary must proceed
in the condeomation proceedings under the laws of the State.” Id., at 6769.
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Court, sueenetly putoat. “if the appropriation and use were:
not under the provisions of the State law the utmost confu-
sion woulid prevail.”™  Id., at 6770, Different water rights in
the sanie State wonld be governed by different lnws aud would
frequently eonflie

2 Cangre el ot intend o relingush total eontrol of the actual dis-
tetbution o the reelamation water 1o the Slutes,  Congres: provided in
§8 itsell et the water rght must be appurtenant 1o the fand icrigated
and goveruml by henefieal use, aml in §5 Congress forbade the sale of
peckimuthion waler to teels of land of more than 160 acres. It i8 con-
veivable, of eonrse, that Congress may ot have intended to actually over-
pude state lw o when ineonsistent wah these other provisions but instead
only mtemdel 1o exerese o veln power over any reelunation projeet that,
beease of ~tate law, could not I operated in complinnee with these
provisions. A projeet simply would not be built by the Federal Govern-
ment f el o eonflied existed. As the Houxe Report explained the
workings of the 160-aere limitation amd the appurtenance requirement.:

“Phe ehatacter of the water riglts confemplated being eleary defined,

the Seerelars of the Tuterior wonld not be authorized to begin construction
of works for the wrigation of kinds m any State or Territory until satisfied
that the baw- of snd State or Tervitory fullv recognized and protected
water right of the eharnoter contemplated.  This featuro of the bill will
undonbtedly tend 10 uniformty and perfection of water laws throughout
the v shiveted.” 11 Rep. No. 734, 57th Cong., 1st Sess., ut 6.
Some suppor’ Tor tes wmterpretation of the eongressional intent can also be
onnd n curtemporaneons administrative matorinl of the Department of
the tnterior Seey ¢ g Department of (he Interior, Proccedings of the
Foo Condoroee of Eogmeers of the Redumation Serviee 103 (1904)
CBefore e hog of the st notiee of approprintion of water in any
Sane the matter of the advsahility of making sueh filing should be sub-
putted do e elnel engineer, beenuse some of the State lnws may be such
that 10 o wgmssihle to comply with them in conducting operations under
the revlnnation aet™y, Depantment of the Interior, Second Annnal Report
e the Hedbanation Serviee 38 (1004)  (“careful study must e made of
the olfeet o) State Lows sipon each projeet. under ennsideration in that
partiealar State 1 appears probable that ih some of the States radieal
clanges w the laws must be made hefore important project can be
windertaken

I previous vases nterpeeting §5 of the 1902 Reckunation Act. however,
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A principal motivating factor behind Congress’ decision to
fefer to state law was thus the legal confusion that would
arisc if federal water law and state water law reigned side
by side in the same locality. Congress also intended to “fol-
low the well-established precedent, in national legislation of
recognizing local and state law relative to the appropriation
and distribution of water.” 356 Cong. Rec. 6678-6679 (Cong.
Mondell). As Representative Mondell noted after reviewing
the legislation discussed in Part IT of this opinion, “Every act
since that of April 26, 1866, has recognized local laws and cus-
toms appertaining to the appropriation and distribution of
water used in irrigation, and it has been deemed wise to con-
tinue our poliey in this regard.” [Id., at 6679.2*

this Court has held that state water law does not control in the dis-
tribution of reelamation water if inconsistent with other congressional
directives 1o the Seeretary.  See Tranhoe Irrigution Distriet v, MeCracken,
367 U, S. 275 (1958) ; City of Freswo v, Californie, 372 U, S, 627 (1963).
We believe that this reading of 1he Act is also consistent with the legida-
tive history and indeed 12 the preferable reading of the Act. Sce mfra,
n. 24, Whatever the mtent of Congress with respect to state control over
the distribution of water, however, Congress in the 1902 Act intended
1o follow state law as to appropriation of water and condemnation. of
water rights.  Under the 1902 Aet, the Scerctary of the Interior was au-
thorized in his dwseretion 10 ‘loente and construet’ reclamation projoets.
As the legislative lnstory of the 1962 Aet convineingly demonstrates, how-
ever, if state faw did not allow for the appropriation or condemnation of
the neeessary water, Congress did not intend the Sceretary of the Interior
to mitinte the project.  Subsequent legislation anthorizing u speeific projeet
may by s terns signify congressional intent that the Seeretary condemr
or be permitted to approprinte the necessary water rights for the project
in question, hat no sueh legislation was considered by the Court of Appeals
in its opinton in this ease. That court will be free to consider arguments
by the Government to this effect on remand.  Sce Purt V| infra.

# To addition to the legislation discwssed in Part IT of this opinion,
Congressman Mondell ulso edtedd 10 the National Forest Act of 1897, 20
Stat. sub, 43 U8 L § 66, “providing for the use of waters on forest
reserves ‘uhder the laws of the Sute wherein such national forests are
loeated * 35 Cong Ree. G670 (1902).

o ——— ’
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Toth sponsors of and opponents to the Reclamation Act
also expressed constitutional doubts as to Congress’ power to-
override the States” regulation of waters within their borders.
Congress wax fully aware that the Supreme Court had “in
several decisions recognized the right of the State to regulate
and control the use of water within its borders.”” 35 Cong.
Ree, GG7Y (Cong. Mondell).  Aecording to the House Report,
“Section 8 recognizes State control over waters of non-naviga-
ble streams such as are used in irvigation.”  H, R. Rep. No.
74, H7th Cong., Ist Sess.. at 6 (emphasis added).*

v

[For ahnost hall a0 coentury, this congressionally mandated
division hetween federal and state authority worked sioothly.
No projeet. was construeted without the approval of the Secre-
tary of the Interior, and the United States through this official
preserved its authority to determine how federal funds should
beoexpendaed. But state laws relating to water rights were ob-
served in accordanee with the congressional directive contained
in § 8 of the At of 1902,  [n 1958, however, the first of two
cases was deeided by this Court in which private land owners
or municipal corporations contended that state water law had
lln(- elleet of overviding specifie congressional directives to the-

& \ ||I|ll|||l|| plnk me the opposition’s argument against the reclama-
ton bill was the danger that the Inll conld he nterpreted to allow the
Uit States taocondemn water m contravention of state law:

“Again, to be oelear, the United States ne to its publie Jands in o State
= oy an uwner with the vights of private ownership, the same as those
ol an ide it When territory is admitted into the Union us a State,
the soverewnty ol the United States i surrendered (o the new state and
the savereignty ol the Siate atiaches and heeomes prrumount ax to every
fuol of soil, nuless expressly reserved to the General Government, und
subjeet to the right of that Government to condemn for a publie usc of
the Umited Riates neeessary 1o the performanee of its governmental fune-
tons or o its preservation.” R, Rep, No. 794, 57th Cong., 1st Sess.,.
Minorny Views, at 17 (1902).

See alw ol at 8,35 Cong. Ree. 6687 (Cong. Ray).
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Becretary of the Interior as to the operation of federal reclama-
tion projeets. In Tvanhoce Irrigation District v. McCracken,
357 1. 8. 275 (1958), the Supreme Court of California decided
that California law forbade the 160-acre limitation on irri-
gation water deliveries expressly written into §5 of the
Reclamation Act of 1902, and that therefore, under §8 of
the Reclamation Act, the Sceretary was required to deliver
reclamation water without regard to the acreage limitation.
Both the State of California and the United States appealed
from this judgment, and this Court reversed it, saying:

“Scetion 5 is a specific and mandatory prerequisite laid
down by the Congress as binding in the operation of
reclamation projects, providing that ‘[no] right to the
use of water . . . shall be sold for a tract exceeding one
hundred and sixty acres to any one landowner . ...
. . . Without passing gencrally on the coverage of § 8 in
the delicate arca of federal-state relations in the irrigation
field, we do not believe that the Congress intended § 8 to
override the repeatedly reaffirmed national policy of § 5.”
1d., at 291-202.

Five years later, in City of Fresno v. California, 372 U, S, 627
(1963), this Court affirmed a decision of the United States
Court of Appeals for the Ninth Cireuit holding that § 8 did
not require the Seerctary of the Interior to ignore explicit:
congressional provisions preferring irrigation use over domestic
and munieipal use.®!
24 eeetion 9 (¢) of the Reelnmabion Project Act of 1939 . . . provides:
‘No conteaet. relating 1o mmicipal water supply or miscellaneous pur-
posex . =hall be made unless, in the judgment of the Seeretary [of the
Tuterior], it will not impair the efficieney of the projeet for irrigation
JrpHSes, . It therefure appears elear that Fresno hax no preferential
vight= to contraet Tor projeet water, but mny reeeive it only if. in the
Seeretary’s judgment, ievigation will not be adversely affected.” 372 U8,
at 6304631,

The Court also concluded in o separate portion of iflx opinion that “§ 8
does not inean that state law may operate (o prevent the United States:
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Petitioner does not. ask us to overrule these holdings, nor
are we preently inelined to do so.® Petitioner instead asks
ns to hold that a State may impose any condition on the
“control, appropriation, use or distribution of water” through
a federal reelamation project that is not inconsistent with
clear congressional direetives respeeting the project. Peti-
tioner coneedes, and the government relics upon, dictun in
onr eases that may point to a contrary conclusion. Thus, in
Tvanhoe, the Conrt went heyond the actual facts of that case
anel stated

“As we reml §8. it merely requires the United States.to
comply with state law when, in the construction and
operation of a reclunation projeet, it becomnes hecessary
for it to nequire water rights or vested interests
therein. . .. We read nothing in § 8 that compels the

from exererang the power of eminent domain to acquire the water rights
ol nthers, Rather, the effeet. of § % i uch a2 case is to leave to state
e the definition of the property interests, if any, for which compensation
mnst b esde ™ 572 UL S, ol 036, Beenuse no provision of California
Lew wis actnadhy ineonsistent with the exercise by the United States of its
poser ol esnent dowun, (his statement was dietom, It also might have
heet ap: areat Trom examimtion of the congressional nuthorization of the
Centenl Valtey Projeet that Congre-< intended the Seeretary to have the
power b cotdemmn any neeessary water vights,” We disavow this dietum,
however, 1o the exent that it mphes that state law does not control even
where wn meonsetent with sieh expressians of  congressional intent.

e As disenssed earlier inon, 21, @ s nd deast arguable that Congress did
not mle] (o overeide state water faw when it was ineonsistent with con-
presaon:d algeetives sueh ax the 160-aere imitation, but intended ipstead
(o enfuree thowe abjeetives simply by the Seeretary’s refnsal (o approve a
projeet whieh eould not e built v opernted in accordanee with them,
This mtent, however, @ not clear, and Congress may have specifically
amended § 5 1o provide that =ate law could not override congressional
divectives with respeet Lo a reelamation projeet. See n, 19, supra.  Ivanhoe
and Coty of Frespe vesad the legiskive history of the 1902 Aet ax evidene-
me Congre: S omteat thal ~peeific congresstonal - diveetives which  were
conteary Tu <tate law vegulating distvibntion of water wonld override that
v Bven were thas aspeet of Leankoe res nova, we believe it to be the
prefevable reading of 1the Aer
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United States to deliver water on conditions imposed by
the State.” 357 U, S, 275, at 201-202,

Like dictum was repeated in City of Fresno, 372 U, S.. at 630,
and in this Court’s opinion in drizona v. California, 373 U. S.
546 (1963), where the Court also said:

“The argument that §8 of the Reclamation Act
requires the United States in the delivery of water to
follow priorities laid down by state law has already been
disposed of by this Court in JTvanhoe Irr, Dist. v.
McCracken, . . . and reaffiemed in City of Fresno v. Cali-
Jornia . . .. Sinee §8 of the Reclamation Act did not
subjeet the Seerctary to state law in disposing of water
in [Tvanhoe], we cannot, consistently with Tvanhoe, hold
that the Seerctary must be bound by state law in dispos-
ing of water under the Project Act.” Id., at 586-587.

While we are not convinced that the above language is
diametrically inconsistent with the position of petitioner,* or
that it squarely supports respondent, it undoubtedly goes fur-
ther than was neeessary to decide the cases presented to the
Court. Ivanhoe and City of Fresno involved conflicts be-
tween § 8, requiring the Nceretary to follow state law as to
water rights, and other provisions of reclamation acts that
placed specifie limitations on how the water was to be distrib-
uted. Here respondent contends that it may ignore state law
even if no explicit congressional directive conflicts with the
conditions imposed by the California State Water Control
Board.”

In Arizona v. Caltfornia, the States had asked the Court

2 Part of the Court's opinton in Tvanhoe indeed would appear to directly
support petitioner’s position.  Thus, the Conrt concluded that under § 8
of the 1902 Reclamation Aet the United States must “comply with state
law when, i the construction and operation of a reclamation project, it
becomes necessary for it to acquire water rights or vested interests therein.”
357 LS, ol 291 (emphasiz added)

7 The State of California was the appellant in Tvanhoe and supported the
deewon of the Conrt. of Appeals for the Ninth Circuit in City of Fresno,
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w rule that state law would control in the distribution of -
water from the Boulder Canyon Project, a massive multistate

reclanmtion projeet on the Colorado River®™  After review-

ingz the legaslative history of the Boulder Canyon Project Act,

43 U, N (. §$617 et seq.. the Court concluded that becausc

of the unique size and multistate scope of the Project, Con-

gress i not intend the States to interfere with the Seerctary’s
Cpower o determine with whom and on what terms water

contracts would he made®  While the Court in rejecting the

States' elaim vrepeated the language from Tvanhoe and City of
Fresno as to the scope of §8, there was no need for it to

reallirm sueh language except as it related to the singular

legislative history of the Boulder Canyon Project Act.

But beeause there is at least tension between the above
quutml dictum and what we coneeive to be the correct reading
of §8 of the Reelnmation Act of 1902, we disavow the dictum
to the extent that it would prevent petitioner from imposing
condilions on the permits granted to the United States which
are nol ineonsistent with congressional provisions authorizing
the projeet in question. Seetion 8 eannot be read to require the
Seevetary to comply with state law only when it becomes
necessary Lo purchase or condemn vested water rights.  That
seetion does, of course, provide for the protection of vested

= Phe Speeinl Master agroed with the States that they had sueh power
nieder § 11 o the Projeet Act, 43 T80 C, § 614m, which incorporated the
Reelintion Aet of 1002, and § 18 of the Projeet Aet, 43 U. 8. C, § 617q,
whieh proveled (hat nothing in the Aet =houll he construed “as interfer-
mg with sueh gights as the States now have either to the watens within
thete bordes o to adopt sueh policies aad enset: sueh laws as they moy
dectn neersary with respeet (o the appropriation, control, and use of
woters within thewr borders” The Court dikagreed, with three Justices
chssenting

# foven though econcluding that the power of the States was 0 limited, |
the Conrl went on 1o nate that the Projeet. Aet “plainly allows the States
to do thine not meonsistent, with the Projeet Aet or with federal control
of the river © 373 17 R ot 688
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water rights, but it also requires the Seeretary to comply with
state law in the “control, appropriation, use, or distribution
of water,” Nor, as the United States contends, does §8
merely require the Seeretary of the Interior to file a notice
with the State of its intent to appropriate but to thereafter
ignore the substantive provisions of state law. The legisla-
tive history of the Reclamation Aet of 1902 makes it abun-
dantly clear that C'ongress intended to defer to the substance,
as well as the form, of state water law. The Government’s
interpretation would trivialize the broad language and purpose
of §8.

Indeed, until recently, it has been the consistent position of
the Sceretary of the Interior and the Burcau of Reclamation,
who are together responsible for executing the provisions of
the Reelamation Act of 1902, that in appropriating water for
reclamation purposes the Bureau must comply with state law.
The Bureau's operating instructions, for example, provide:

“State and Federal law and policy establish the frame-
work of project formulation. Project plans must comply
with State legal provisions or priorities for beneficial use
of water. . .. In some cases, ... State laws . . . have
heen modified to meet specific conditions in the authori-
zation of particular projects.

“The Reclamation Act recognizes the intercsts and
rights of the States in the utilization and control of their
waler resources and requires the Bureaw, in carrying out
provigions of the Act, to proceed in conformity with State
water laws,  Sinee the construction of a reservoir and the
subscquent storage and release of water for beneficial
purposes normally entails stream regulation, it is neces-
sary to reach an understanding with the States regarding
reservoir operating limitations.,” U, 8. Bureau of Recla~
mation, Dept. of the Interior, Reelamation Instructions,
§§ 116.3.1, 231.5.1 (emphasis added).



7 286~ PINTON
0 CALIFORNLA ». UNITED STATES

With respeet (o the Central Valley Projeet, the Bureau ad-
visedl Cangress that “reclamation law . . | recognizes State
wiader law and rights thereunder™ and that “Bureau filings are
subjeet to State approval.” 45 Cong. Ree. A961, 81st Cong.,
N Sess, (148) ™

Indeed, until the unnecessarily broad language of the
Conrt’s opiion in ITvanhoe, both the uniform practice of the
Burean of Reelamation and the opinions of the Court clearly
supported  petitioner’s argument that it may impose any
condition not inconsistent with congressional directive. Tn
holding that the United States was not an indispensable party

in Nebraska v. Wyoming, 205 U. S. 40 (1935), this Court
observed:

“I'T'Ihe Sceerctary of the Interior, pursuant to the.

[1902] Act, applicd to the State Engineer of Wyoming
and obtained from him permission . . . to appropriate
waters, and was awarded a priority date. . .. All of acts
of the Reclamation Bureau in operating the reservoirs so
as o inpound and release waters of the river are subJect
to the authority of \WWyoming. .

“I'he bill alleges, and we know as a matter of law
[eiting § 8 of the 1902 Reclamation Act], that the Secre-
tary and his agents, acting by authority of the Reclama-
tion Act and supplementary legislation, must obtain per-
nuts and priorities for the use of water from the State
ol Wyoming m the same manuer as a private appropria-

Lor or an irrigation distriet formed under the sbate law.”
1d., ai 42-43.

any rmu:n‘k:llnly similar lustory  of administrative econstruction and
advice o Conpress was given woeight in United States v. Gerlach Livestock
Co . 330 178,725, 735-736 (1950).  Consideruble weight must be accorded
to these wderpretalions of the Reclamation Aet by the ageney charged
with it operation. See Zemel v, Rusk, 381 U. S 1 (1868); Perking v.

Matthews, 00 UL S379, 381 (1070} Gilbert v. General Electric Co., 429
.S 125 (1976).
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Ten years later, in its final decision in Nebraska v. Wyoming,
3256 U, R, 045 (1945), the Court elaborated on its original
observation:

“All of these steps mule plain that [the Reclamation]
projects were designed, constructed, and comnpleted ac-
cording to the pattern of state law as provided in the
Reclomntion Act. We can say here what was said in
Ickes v, Fox, [300 U, S, 82 (1937)]: ‘Although the gov-
cernment diverted, stored, and distributed the water, the
eontention of petitioner that. thereby ownership of the
witer or water-rights became vested in the United States
i not well-founded.  Appropriation was made not for
the use of the government, but, under the Reclamation
Act, Tor the use of the landowners; and by the terms of
the law and of the contract already referred to, the water-
rights beeame the property of the landowners, wholly dis-
tinet from the property right from the government in the
irrigation works, . .. The government was and remained
simply a earrier and distributor of the water (ibid), with
a righl. to reecive the sun stipulated in the contracts as
reimbursement. for the cost of construction and annual
charges for operation and maintenance of the works.’

“We have then a direetion by Congress to the Secre-
tary of the Interior to proceed in conformity with state
law as an appropriator of water for irrigation purposes.
We have a compliance with that direction. . . .” Id., at
613 610,

The United States suggests that, even if the Congress of
1902 intended the Sceretary of the Interior to comply with
state law, more reeent legislative enactments have subjected
reclanation projects “to a variety of federal policies that leave:
no room for state controls on the operation of a project or om
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__thr choiee of uses 1t will serve,” ' Brief for the United States,.
at 86, While Jater Congresses have indeed issued new direc-
tives o the Sceretary, they have consistently reaffirmed that
¢he Seerclary should follow state law in all respeets not di-
rectly inconsistent with these directives. The Flood Control
Act of 1944, for example, which first authorized the New
Melones Projeet, provides that it is the “policy of Congress
to recognize the interest and rights of the States in determnin-
ing the development of watersheds within their borders and
likewise their interests and rights in water utilization and
control.”  Porhaps the most cloquent expression of the need
to ubserve state water law is found in the Senate Report
on the MeCarran Amenchnent, 43 U, 8. C. § 666 (a). which
subjeets the United States to state-court jurisdiction for gen-
eral stream adjndications: v

“In the arid Western States, for more than 80 years, the
law has been the water shove and beneath the surface of
the ground belongs to the publie, and the right to the use
thereof is (o be aequired from the State in which it is
found, which Stale is vested with the primary controls
theteol . ...

“Qinee it is clear that the State have the control of
waler within their boundaries, it is essential that each and
every owner along a given water course, including the

‘I

United States. st be amenable to the law of the State,

D is worth neling that e origmal Reelamation Aet of 1902 was not
devand of =neh direetives. Thal. Ael provided that the charges for water
shonhl “be detenmined with i view ol refurning to the reclunation fuud the
estimated cas. of construction of the projeet and . . . be apportioned
ity and Dt waler rights should “be appurtennnt to the land irrie
watend, il benefienl wse ., the basig, the measure, and the limit. of the
peht”; the -Aet also furbade sales to tracts of more than 160 acres.
Dispite these aestraints an the Seeretury, however, it is clear from the
Eongnage aml legislabive history of the 1902 Aet. that Congress intended
Aare law 1o conteal whiers it was not weonsizient with the above provisions.
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il there = Lo be a proper administration of waler law as
it has developed over the years.” S, Rep. No. 755, 82d
Cong.. Isl Sess., 3, 6 (19561).

\'

Beenwse the Distriet Court and the Court of Appeals both
held that C(alifornia eould not impose any conditions what-
ever on the United States’ appropriation permits, those courts
did not reach the United States’ alternative contention that
the eonditions actually imposed are inconsistent with con-
gressional directives as to the New Melones Project.  Nor did
they reach California’s contention that the United States is
barred by principles of collateral estoppel from challenging
the consisteney of the permit conditions.  Assuming, aryuendo,
that the United States is still free to challenge the consisteney
of the conditions, resolution of their consistency may well
require additional fuctfinding.  We therefore reverse the judg-
ment of the Court of Appeals and remand for further proceed-

ings cousistent with this opinion,
Reversed,
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Early in its opinion, the majority identifies the critical
issucs in this case as to the “meaning and scope” of § 8 of the
Reclamation Act of 1902, In quest of suitable answers, the
majority launches on an extensive survey of 19th- and 20th-
century statutory and judicial precedents that partially deline-
ate the relationship between federal and state law with respect
to the conservation and use of the water resources of the
western States. At the end of this Odyssean journcy, the
eonclusion seems to be that under the relevant federal statutes
containing the reclamation policy of the United States, the
intention of the Congress has been to recognize local and state
law as controlling hoth the “appropriation and distribution’”
of the waler resources that are the object of federal reclama-
tion projoecets.

Steaightaway, however, and with obvious reluctance, it
18 conceded in a footnote that § 8 does not really go so far
and that Congress, after all, “did not intend to relinquish total
control of the actual distribution of the reclamation water to
the States.”  Ante, at 22 n. 21. Where following state law
would be inconsistent with other provisions of the Reclama-~
tou Act or with congressional directives to the Secretary con-
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tained in other statutes. §8 and local law must give way.'
Otherwise. however, it is insisted that by virtue of § 8, state-
policy must govern federal projects.  The next section of the
 majority opinion is devoted to defending this conclusion and’
to explaining why it refuses to follow our prior cases con-
struing § % much more narrowly than the presént temporal
majority finds acceptable.

Meanwhile, the opinion has also concluded that because
of §8, the United States may not acquire water rights by
appropriation or condemnation except in accordance with
state law. If. for example, particular water rights are not
subject Lo condemnnation under state law by private interests,
neither may they be taken by the United States. This issue,
going to the acquisition by the United States of water rights
by eminent domain, is not among the questions presented in
this case. and the views expressed in this respect are no
sounder and no less inconsistent with our prior cases than is
the majority’s view that the distribution of water developed
by federal reclamation projects is to be governed by state law,

I ;
Four of the five major cases bearing on the construetion
of §8 have arisen out of the Central Valley Reclamation

1 Seelion 8 of the Reclamation Act, 32 Stat. 390, now 43 U. 8. C. §§ 372,
383, provided.

“Spe. & That nothing in this Act shall be construed as affecting or
intended o affect or lo in any way interfere with the laws of any State
or Territory relating to the control, appropriation, use, or distribution
of water used m irrigation, or any vested right acquired thereunder, and’
the Seeretary of the Interior, in enrrying out the provisions of this Act,
shall proeced m conformity with such laws, and nothing herein shull in any
way affect amy right of any State or the Federal Government or of any
landowner, approprintor, or user of water in, to, or from any intemtate
atream or the waders thereof: Provided, That the right to the use of water
pequired under the provisions of this Act shall be appurtenant to the land
irrignled, and beneficiul vwse shall he the hasis, the measure, and the limit of
the right ¥
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Projeet, a massively expensive reclamation undertaking which
aimed at redistributing the water in California's Central Val-
ley, which the State was unable to finance and which the
Federal Government eventually undertook.* The salient fea~
tures of the project, which need not be repeated, have been
outlined in the Court's cases, United States v. Gerlach Live
Stock Co., 330 U. K, 725 (1950) ; Ivanhoe Irrigation District v.
McCracken, 357 U. S, 275 (1958) ; Dugan v. Rank, 372 U, S.
609 (1963). and City of Fresno v. California, 372 U. S, 627
(1963). One of the projeet's principal components is the
Friant Dam, which interrupted the flow of the upper San
Joaquin River, the impounded waters being distributed to
irrigate lands not theretofore served by San Joaquin water.
To supply the nceds of the lower river basin, water was
imported from the Sacramento River Valley to the north.
The difficulty was that Sacramento water was delivered to
the San Joaquin some 60 miles below the Friant Dam. The
riparinn owners and others along this section of the river, the
flow of which would at the very least be severely diminished,
naturally sought their remedy.

Tn Gerlach, supra, the Court of Claims had made compensa-
tion awards to the owners of certain riparian grasslands that
had heen watered by the seasonal overflow along this section
of the viver. This overflow would no longer take place. The
United States insisted that the project was an undertaking
under the commeree power to control navigation and that the
Government need not compensate for the destruction of ripar-
n rights.  The Court disagreed, concluding that Congress,

2 Ax the Uhated States said in it brief in fvanhoe Irrigation District v.
MeCracken, 3657 U. 8. 275 (1958), the Central Valley Project was “the
bgest single undertaking pursiont to the federal reclamation program.
The project was adupted by the nited States at the instance of the State
of Califurnia, ol an estimated cost to the United States of more than
SSOO000 00" Brief for the United States 08 Amicus Curige, O. T. 1957,
Nos 122125, p 28,
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in an excrese of its constitutional power to tax and spend for
the general welfare, had eleeted to proeeed under the reclama-
tion laws and to pay for any vested rights taken by the Gov-
ernment: [ Wlhether required to do so or not, Congress
cleeted 1o recognize any state-created rights and to take them
under its power of eminent domain.” 339 U. S., at 739 (foot-
note omitted).

Since the closing of the dam would terminate the annual
inundation of the lands involved, the inquiry became whether
there Liad been a taking of any water rights defined and ree-
ognized by state law.  After an extensive inquiry. the Court
determined that the Court of Claims had properly understood
state law. and the compensation awards were affirmed.

The next case before this Court involving the Central Val-
ley Project was Jvanhoe, supra. That case arose out of pro-
ceedings in the state courts, required by federal statute, to
confirm contracts for the use of water entered into between
state irrigation distriets and a state water agency, on the one
hand, and the United States on the other. The contracts
contained provisions ngainst the use of project water on tracts
i excess of 160 acres, a provision specified by ‘§5 of the
Reclamation Act of 1002 and substantially re-enacted in the
Ommnibus Adjustment Aet of 1926, 44 Stat, 649, as amended,
70 Stat. 524, 43 U. 8. C. §423e* They also contained the
A0-year payout provisions provided for in § 9 of the Reclama-
tion Projeet Act of 1039, 53 Stat. 1193, as amended, 59 Stat.
7h, 43 118, ( §485h,  The California Supreme Court refused
to confirm the contracts because it construed § & of the Recla-

f8ection & ol the Reelumation Aet, 32 Stut, 389, provided in pertinent
st " Noovight Ao the use of water for land in private ownership shall be
sulh Tor o teaet execeding one hundved and sixt ¥y acres to any one land-
ewner,and nocaieh sale shall be made to any landowner unless he be an
setual buna e vesident on sueh land, or oceupunt thereof residing in the
neghhorboct of sl Tand, and no sueh right shall permanently attach
untd all paysets theeefor re made " -
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mation Aect of 1902 as requiring the contracts to conform to
state law winl because the 160-aere limitation and the payout
provisions were, for separate reasons, contrary to the law of
Californin.  This judgment rested in part on the theory that
the water rights acquired by the United States were, by virtue
of §8, subjeet to the normal trust obligations to water users
that were imposed by state law and that were inconsistent
with the proposed contraet provisions.! As described by the
Attorney General of California, who represented the state
water distriets in this Court, the California Supreme Court
reasoned that the water rights needed to perform the contracts
could not he acquired by the United States; this was an
untenable position, the Attorney General contended, because
“never before has it been held that property rights in a state
conld be endowed with attributes which would prevent the
United States from aequiring the rights it needs to accom-

UThe istie posed was revealed by the brief of the United States, in
Iranhoce

“b). The Californin Supreme Court also erred in upholding the claim
of deninl of just compensation.  Chief Justice Gibson correctly stated in
his dissenting opinion helow that if there is any state-recognized vested
right which, in faet, confliets with the acreage limitation, that right may
b taken and compensated for by the federal government under its power
ol eminent domain® (AJS 73, 79; of. p. 48). The trust declared and
applid by the wizgordy of the conrt ennnot have the effeet of imposing a
slate vestochion on the federal power of eminent dumain,  That power
‘teoaneparble from sovereignty' beeanse it permits ‘acquisition of the
means o nstrments by which alone governmental funetious ean be per-
formed " 1 enn netther be enlarged nor diminished by a State.  Nor can
any State presenibe the manner in which it must be exercised. The con-
sent of & State ean never be o condition precedent to its enjoyment.” Kokl
v. Umted States, 91 U8, 367, 371-372, 374, 1t makes no difference
whether the property Ssought to be condemned is held . . . in trust
istead of i fee” nited States v. Carmack, 329 U, 8. 230, 239. The
benelicianes may press theie eliims to compensation.”
Bewl for the Uuited ax Asiens Curine, O. T, 1957, Nos, 122-125, 1. 56.
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plish a federal purpose.”  Brief for Appellants in lvanhoe -
Irrig. Dist. v. McCracken, ). T, 1957, No, 122, p. 21.7

This Court unanimously reversed the judgment of the Cali-
fornia Supreme Court. 1t first ruled that “the authority to
impose the conditions of the contracts here comes from the
power of the Congress to condition the use of federal funds,
works, and projects on compliance with reasonable require-
ments. And . . . if the enforcement of those conditions im-
pairs auy compensable property rights, then recourse for just
compensation is open in the courts.” 357 U. 8., at 201. The
Court also rejected the argument that § 8 required the Secre-
tary to follow state law that was inconsistent with §5. As
the Court understood &8, “|1]t merely requires the United
States to comply with state law when, in the construction and
operation of u reclamation project, it becomes necessary for
it to acquire water rights or vested interests therein.” Ibid.
(emphasis added). The United States would be obliged to
pay for any water®rights which were vested under state law
and which it took, “[b]ut the acquisition of water rights must
not be confused with the operation of federal projects.” Ibid.
(emphasis added). The Court could find nothing in § 8 that
“compels the United States to deliver water on conditions
impused by the State,” id., at 202 (emphasis added), and
quoted with approval from Nebraska v. Wyoming, 325 U. S.
589, 615 (1945): “‘We do not suggest that where Congress
has provided o system of regulation for federal projects it
must give way before an inconsistent state system.’”  Accord-
ingly, the Court held that § 8 did not require the Secretary
to ignore § 5, the provisions of which had been national policy
for over 50 years.

Like (lerlach, the Dugan and Fresno cases involved the:
consequences of the Friant Dam on those dependent on the-

— e o s

“The Californin Atforney Generals analysis of the Culifornia Supreme-
tourt’s vpiuton is 1o be found at- pp. 84-60 of his brief for appellants.
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first GO wiles of the San Joaquin downstream from the proj-
ect.  These eases arose from the judgment of the Court of
Appeals for the Ninth Circuit entered in a suit brought by
water right claimants below the Friant Dam, including the
city of Fresno, for an injunction to prevent the storing and
diverting of water at the Dam until a satisfactory remedy
for the deprivation of their rights had been achieved. Cali-
fornia v. Rank, 203 F. 2d 340 (1961). The defendants were
local oficials of the United States Reclamnation Bureau, a
number of irrigation and utility districts, and later the United
States itsell.  The Distriet Court overruled the claim that the
suit, was an unconsented suit against the United States and
ordered that the injunction issue unless the Government
effected a “physical solution” adequate to satisfy plaintiffs’
water rights, which it held the United States was obligated to
respect.  The Court of Appeals dismissed the United States
from the action and then inquired whether the suit against
the officials and the districts was also a suit against the United
States.  This depended in the first instance on whether these
officers were acting within their statutory and constitutional
authority.  If they were not, the suit could go forward.
Plaintiffs contended, among other things, that Congress had
not. conferred any right to condemn water rights along this
streteh of the river and that in any event plaintiffs had rights
under Califorma’s county-of-origin and county-of-watershed
statutes that were not subject to condemnation under state
law and hence, pursuant to $8, were not seizable by the
United States.”

% As the Conrt of Appeals explained, one of the three rensons submitted
I the ripagian owners for the Jaek of anthority to condemn on the part
of the United States was as follows:

“The thivd contention ol the plhintiffx = that California’s Connty of
Ovnn and Watershed of Onigin statutes, suprea, footnote 7 (which under
§ N of the Reclanation Aet, supra, footnote 3, the United Stater is bound
to respeety, prevent diversion of waters of the San Joaquin heyond its
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The Court of Appeals rejected the argument based on § 8
and state aw, Seetion 7 of the origingl Reelamation Act had
authorized the Seerelary to aequire any rights necessary to
carry out the provisions of the Acet and to do so by purchase
or hy condemnation uunder judicial process. Moreover, in
expressly authorizing the Central Valley Project in 1937, the
Rivers and Harbor Act. 50 Stat. 844, 850, provided that the
Seeretary could “acquire by proceedings in eminent domain, or
otherwise, all lands, rights-of-way, water rights, and other
property  neeessary for said purposes. . .. The Court of
Appeals thus found ample authority for the condemnation or
taking of the plaintiffs’ rights and held that, even if California
nw gave these plaintifis a preference over the United States
and the other defendants ds Lo rights to appropriate surplus
waters, it did not follow that the preferred rights could not
he taken by the United States. “While a state can bestow
property rights on its citizens which the United States must
respeet, it eannotl take from the United States the power to
acquire those rights.” 203 F. 2d, at 354.  Although holding
that the Uniwed States had ample power to seize the water
rights at issue, the Court of Appeals went on to hold, never-
theless, that no taking in the legal sense had transpired; the
officials were mere Lrespassors, were acting outside their
authority. and eould be enjoined. Absent condemnation of
vested rights, § 8 required the project to respeet those rights
w operating the projeet.  Tlenee, an injunetion was warranted.

The ense was brought to this Court where the publie officers
continned 1o claim that they were acting legally and were
not. subieet 10 suit. Plaintiffs argued, among other things,
that thew riparan rights eould not be taken by condemnation
for purposes of use outside the county of origin or the water-

watershed untl the rights of these plaintifin have been sntisfied; that to
comdemn 1he vights of These plamiilfs for the purpose of sueh diversion iy
to disregard Cabloms liw contrary to §8.7 293 F. 2d 340, 354 (CAY
1ty
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shed of origin.  Brief for Respondents in Delano-Earlimart
Irrig. Dist. v. Rank, O. T. 1962, No. 115, pp. 30-41. This
Court in Dugan, however, unanimously agreed with the Court
of Appeals that the United States had ample statutory au-
thority to take the asserted rights. “The question was specifi-
cally settled in ITvanhoe Irrigation District v. McCracken . . .,
where we said that such rights could be acquired by the pay-
ment of compensation ‘either through condemnation or, if
already taken, through action of the owners in the courts.’”
Dugan, 372 1. 8. 609, 619 (1963). Furthermore, the Court
noted, “|t}he power to seize which was granted here had no
limitation placed upon it by the Congress, nor did the Court
of Appeals bottom its conclusion on a finding of any limita-
tion. |The United States had] plenary power to seize the
whole of respondents’ rights in carrying out the congressional
mandate . ...” Id., at 622-623.

Disagreeing, however, with the Court of Appeals as to the
taking issue., the Court ruled that the power to take had
actually been exercised, and properly so, and that the suit
agamst the officers was therefore a suit against the United
States and should be dismissed. The remedy of the plaintiffs,
as it was in Gerlach, was in the Court of Claims,

The Court also granted the petition for certiorari filed by
the city of Fregno and dealt separately with the city’s case. 372
15, S. 627 (1963).  Fresno, as a riparian, overlying landowner,
had vested rights to underground waters from a source fed by
the San Jonquin River. These rights were threatened by the
anticipated cdliminishment of the San Joaquin below Friant
Dame  Among other things, the city claimed that the water
necessary to satisfy its rights was being diverted to areas
beyond the Jlimits permitted by the county-of-origin and
walershed-of-origin statutes of the State of California; under
these statules the city’s rights were preferred and were not
subject to condemnation under § 8 and state law.” Opinions

* Question 3 of Fresno’s petition for certiorari specifieally posed the issue
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of the Attorney General of California were submitted in sup--

port of this elaim.  Brief for Petitioner in ity of Fresno v.
California, O. T, 1962, No. 51, pp. 148-150."  These claimms
woere essentially those of a riparian owner to the maintenance
of the flow of the San Joaquin River. Fresno also claimed,
however, that under the county-of-origin and watershed-of-
origin statutes, it had a prior right to Friant Dam water in an
amount necessary to satisfy its needs and that projeet water
conld not be delivered beyond the limits preseribed by these
statutes until the city’s needs were met.”  Section 8, it was
argued. required the United States to respeet the city's rights
under these statutes.  The city also claimed a statutory prior-
ity for municipal uses, as well as the right to purchase project
water for less than the price Bureau officials proposed to
charge.

The Court rejected each of these elaims.  The United

States had authority, despite § 8 and state law, to acquire
Fresno's riparian rights, and had done so. To that extent,
the eity's reconrse was in the Court of Claims, as in Dugan.
Seetion R “does not mean that state law may operate to pre-
vent the United States from exereising the power of eminent
domain to acquire the water rights of others. This was set-

whether the United States “cnn take peeeolating undergronnd waters . . .
by condemuation or eminent domain for agrienlural wse in areas outgide
the eounty and watershed of ongin.” Pet. for Cert, 0. T. 1962, No. 51,
p b

~The State Attorney Generals op-nion sulmitted was in relevant part:

v The legislative baekgroud of e priority makes it ditfieult to conceive*

that (he Legistature intended that the anthority could destroy the priority
be oe] comdemuation.  Smee the priority exists only as agninst the au-
thonty, such a constrnetion would completely destroy the effect of Section
L1460 and make its enactment an idle gesture, . .7 Brief for Petitioner,
O. T, 1962, No. 51, pp. HS-TI.

#The dund mhire of Fresno's elann, fist axon riparian owner with vested”

vights 1o pereoliing water and second s o municipality cliiming water-

shed preference under state law to project-developed water, is mude clear,.

At 203 1 A0 0. 351-362, 360-361.

|-
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tled in Iranhoe Irrmgation Dixtrict v. McCracken . ... 372
1. 8., at 630. Nor did § 8 require “compliance with Califor-
nia statutes relating to preferential rights of counties and
watersheds of origin and to the priority of domestic over
irrigation uses.” /Id., at 629-630. The more limited role of
§8 “is to leave to state law the definition of the property
interests, if any, for which eompensation must be made.” [d.,
at 630. The Court went on to say that in any event the Cali-
fornia watershed and county statutes did not give Fresno the
priority claimed and that the claims with respect to a muniei-
pal priority and to a lower water price were contrary to §9
of the Reelamation Project Act of 1939."

Fresno was decided on April 15, 1963, having been argued
on January 7 of that year. The opinion and judgment in
Arizona v, California, 373 U, 8. 546, were announced on June 3,
1063, the case having been argued for the second time in
November 1962. In Arizona, the special master had con-
cluded that in choosing between users within each State and
in settling the terms of his contracts with themn, the Secretary
was required to follow state law by virtue of §§ 14 and 18 of
the Project Act and by reason of § 8 of the Reclamation Act.
The Court expressly disagreed, relying on fvanhoe and Fresno
and saying with respeet to § 8:

“I'he argument that § 8 of the Reclamation Act re-
quires the United States in the delivery of water to follow
priovitics Inid down by state law has already been dis-
posed of by this Court in Jvanhoe Irr. Dist. v. McCracken,
357 U, K. 275 (1958), and reaffirmed in City of Fresno v.

W The wsand rule in this Conrt i that when two independent reasons
ave gven o supporl a judgmient, “the ruling on neither ix obiter, but. cach
is the judenent of the Court and of equal validity with the other.”

United Pacific 88 Co, v Mason City & Fort Dodge R. Co., 199 U, 8,
W0, 166 (1905) ; 'nited States v Title Ins, Co., 265 U, 8, 472, 486 (1924).
see also. Woods v, Ieterstale Reaty Co., 338 U, 8, 535, 537 (1949); Mas-
sachusetis v Umted States, 333 U S, 611, 623 (1948).
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Californa, 372 17, 8. 627 (1962). In Ivanhoe we held,
that. even though § 8 of the Reclamation Act preserved'
atate law. that general provigion could not override &

specific provigion of the same Act prohibiting a single

landowner from getting water for more than 160 acres,

We said. '

v A we read §8, 15 merely requires the United States to

comply with state law when, in the construction and

operation of a reclamation project, it heeoines necessary

for it to acquire water rights or vested interests therein.

But the acquisition of water rights must not he eonfused

with the operation of federal projects.  As the Court said

in Nebraska v. Wyoming, supra, at 615: “We do not sug-

gest that where Congress has provided a system of regu-

lation for federal projects it must give way before an

inconsistent state system.” ... We read nothing in § 8

that compels the United States to deliver water on con-~

ditions imposed by the State”  Id., at 201-292.

“Qinee §8 of the Reclnmation Act did not subject the
Seerotary to state law in disposing of water in that case,
wo cammot. consistently with Jvanhoe, hold that the Sec-
retary must be bound by state law in disposing of water
under the Projeet Act.” 373 U. 8., at 586-587.

The Court thus held again that §8 did not require the
Seerotary to follow state law in distributing project water
heeause § 8 dealt with acquisition, not distribution, of reclama-
tion water,

11

“Ihe magority reads fvaniroe as holding that § 5 and similar
explicit statutory directives are exeeptions to § 8's otherwise
controlling mandate that state law must govern both the
acquisition and distribution of reclamation water. This mis-
interprets that opinion. 1t is plain enough that in response:
to the amgument that § 8 subjected the § 5 contract provisions
o the strictures of state law, the Court squarely rejected the
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submission on the ground that § 8 dealt only with the acquisi-
tion of water rights and required the United States to respect
the water rights that were vested under state law. That the
Court might have saved the § 5 provision on a different and
narrower ground more acceptable to the present Court major-
ity does not render the ground actually employed any less of
a holding of the Court or transform it into the discardable dic-
tum the majority considers it to be.

It is also beyond doubt that both Fresno and Arizona con-
sidered Tvanhoe to contain a holding that § 8 was limited to
water right acquisition and did not reach the distribution of
reclamation water. But whatever the proper characteriza~
tion of the Court's pronounccement in /vanhoe might be,
Fresno itself held that in distributing project water the United
States, despite state law and § 8, not only was not bound by
the municipal preferencee laws of California, which were con-
trary to a specific federal statute, but also could export water
from the watershed without regard to the county and water-
shed of origin statutes. The Court held the latter even
though no provision of federal law forbade the federal offi-
cers from complying with the preferences assertedly estab-
lished by those state laws.

Much the same is true of Arizona, where the Court heard
two arguments totaling over 22 hours and considered volumi-
nous briefs that dealt with a variety of subjects, including the
important issue of the impact of § 8 on the Secretary’s free-
dom to contract for the distribution of water. In its opinion,
the Court not only dealt with both Ivanhoe and Fresno as
considered holdings that § 8 did not bear on distribution rights,
but also cxpressly disagreed with its special master and
squarely rejected claims that the Secretary could not contract
for the sale of water except in compliance with the priorities
established by state law.  Nor, as suggested by the majority,
is there anything in the Arizona case to suggest that the Court
arrive] at its conclusion by factors peculiar to the statutes
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authorizing the project. The particular terms of the Secre-
tary's contracts were not authorized or directed by any fed-
eral statute.  The Court’s holding that he was free to proceed
as he did was squarely premised on the proposition that § 8
did not control the distribution of the project water.

The short of the matter is that no case in this Court, until
this one, has construed § 8 as the present majority insists that
it be construed.  All of the relevaunt cases are to the contrary.

Our eases that the Court now discards are relatively recent
decisions dealing with an issue of a statutory construction and
with a subject matter that is under constant audit by Con-
gress.  As the majority suggests, reclamation project authori-
zations are normally accompanied by declarations that the
provisions of the reelamation laws shall be applicable. Here,
the New Mclones Dam, which was and is a part of the Cen-
tral Valley Project, was first authorized in 1944, 58 Stat. 887,
901, and again in 1962, 76 Ntat. 1180, 1191.  The latter legisla-
tion provided for construction of the dam by the Corps of
Fagincers bul for operation and maintenance by the Secretary
of the Interior “pursuant to the Federal reclamation laws . .. "
Those laws included §8, which by that time had been con-
strued in Tvanhoe as set out above, There were no amend-:
ments 1o § R, which is now contained in 43 U, S, C. §§ 372 and
383, when the project was reauthorized in 1962,

Furthermore, in amending the reclamation laws in 1972,
Congress provided that except as otherwise indicated in the
amendiments, “the provisions of the Federal reclamation laws,
and Acts mnendatory thereto, are continued in full foree and
effecl.” 43 U, 8 €. §420d (1970 ed., Supp. V). More
specifieally, § 421g stated that nothing in the amendments
“ghall he construed to repeal or limit the procedural and sub-
stantive requirements of seetions 372 and 383 of this title.”
"There is no hint of disagreement with the construction placed
on these sections in Tvanhoe, Dugan, Fresno, and Arizona.

Only the revisionary zeal of the present majority can explain
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its misreading of our cases and its evident willingness to dis-
regard them. Congress has not disturbed these cases, and
until it does, 1 would respect them. 1In contrast to M onell v.
Department of Social Services of the City of New York, —
U. S. -—. there is no problem here of reconciling inconsistent
lines of cases or of correcting an error with respect to an issue
not bricfed or argued and raised by the Court sua sponte. All
of the relevant cases are contrary to today’s holding, and in
none of them was the Court on a frolic of its own. The courts
below were quite right in holding that the State was without
power under the reclamation laws to impose conditions on the
operation of the New Melones project and on the distribution
of project water developed by that dam, which would be
undertaken with federal funds.

111

Tven less explicable is the majority’s insistence on reaching
out to overturn the holding of this Court in Fresno, which
reflected the decigion in Dugan and was in turn grounded on
a similar approach in Jvanhoe, that state law may not restrict
the power of the United States to condemn water rights.
The issue was squarely presented and decided in both Dugan
and Fresno. In both cases it was claimed—and state attorney
general’s opinions supported the claim—that some of the
rights at issue were not condemnable under state law and that
§ 8 therefore forbade their taking by the Federal Government.
In both cases, the claim was rejected by this Court, just as it
was in the Court of Appeals. Without briefing and argument,
the majority now discards these holdings in a footnote. See
ante, at 23 n. 21.

Section 7 of the Reclamation Act, now 43 U. 8. C. § 421,
authorizes the Secretary to acquire any rights or property
hy purchase or condemnation under judicial process, and the
Attorney General is directed to institute suit at the request
of the Scerctary. Also, as Justice Jackzon explained for the
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Court in Gerlach, 339 U, 8., at 736 n. 8, when the Central
Valley Projeet was authorized in 1937, the Secretary of Inte-
rior was “authorized to acquire ‘by proceedings in eminent
domain, or otherwise. all lands, rights-of-way, water rights,
and other property necessary for said purposes, . .. 50 Stat.
R44. 830." Furthermore, § 10 of the Reclamation Act, now
43 U1, S, (. § 373, authorizes the Secretary to perform any and
all acts necessary to carry out the Act. As the Court said in
T'nited States v. Buffalo Pitts C'o., 234 U. 8. 228, 233 (1914).
“ITihe Government was uuthorized by §7 of the act of
June 17, 1902, ch. 1093, 32 Stat. 388, under which this im-
provement was being made to aequire any property necessary
for the purpose and if need be to appropriate it.” And in
Henlkel v. United States, 237 U, 8. 43, 50 (1915), the Court,
referring to $§ 7 and 10, said.

“In carrying out the purposes of the act, the Secretary
of the Interior is authorized to acquire any rights or prop-
erty necessary for that purpose, and to acquire the same,
cither by purchase or by condemnation. He is specifi-
cally authorized to perform any and all acts necessary
and proper for the purpose of carrying into effect the pro-
visions of the act. Authority could hardly have been con-
ferred in more comprehensive terms, and we do not be-
lieve it was the intention of Congress, because of the
Indians’ right of selection of lands under the circum-
stances here shown, to reserve such lands from the opera-
tion of the act. To do sp might defeat the reclamation
projects which it was evidently the purpose of Congress
to authorize and promote.,”

Never has there been a suggestion in our cases that Congress,
by adopting § 8, intended to permit a State to disentitle the
Tovernment to aequire the property necessary or appropriate
to carry out an otherwise constitutionally permissible and
statutorily authorized undertaking, Qerlach, Ivanhoe, Dugan
and Fresno are to the contrary.
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The Court’s “disavowal” of our prior cases and of the Gov-
ernment’s power to condemn state water rights, all without
briefing and argument, is a gratuitous effort that I do not
care to join and from which 1 dissent.

v

Although I do not join the Court in reconstruing the con-
trolling statutes as it does, the Court’s work today is a pre-
cedent for “setting things right” in the area of statutory water
law so as to satisfy the views of a current Court majority.
And surely the dicta with which the Court’s opinion is laced
today deserve no more or no less respect than what it has
chosen to label as dicta in past Court decisions. Of course,
the matter is purely statutory and Congress could easily put
an end to our feuding if it chose to make it clear that local
authorities are to control the spending of federal funds for
reclamation projects and to control the priorities for the use
of water developed by federal projects.
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