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STATEMENT OF THE CASE

Nature of the Case

Terrill Smith entered a conditional plea of guilty to felony driving under the
influence (hereinafter, DUI) of alcohol, preserving the right to appeal the district court’s
denial of his motion to dismiss. The district court imposed a unified sentence of ten

years, with one year fixed, upon Mr. Smith. On appeal, Mr. Smith asserts that the

district court erred in denying his motion to dismiss.

Statement of the Facts and Course of Proceedings

In October of 2003, Mr. Smith entered a plea of guilty to misdemeanor DUL
(R., p.91.) Then in 2006, Mr. Smith was arrested for a second misdemeanor DUI.
(R., pp.86-87.) On January 1, 2008, Mr. Smith entered a written plea of guilty to his
second misdemeanor DUI. (R., p.92.) On March 14, 2008, Mr. Smith was arrested for
a third DUIL. (R., p.93.) On March 17, 2008, the State filed a Complaint, alleging that
Mr. Smith's most recent arrest constituted a felony DUI. (R., pp.93-94.) On April 30,
2008, Mr. Smith filed a Motion to Withdraw Defendant's Tender of Plea of Guilty Before
Acceptance by the Court, Reinstate Plea of Not Guilty, and Request to Vacate
Sentencing Hearing and Request Jury Trial to be Scheduled. (R., pp.95-96.) After
Mr. Smith filed his motion to withdraw the written plea of guilty to the second
misdemeanor DUI; the State moved to dismiss the Complaint alleging felony DUI.
(R., pp.75-77, 86-89.)

Mr. Smith was convicted and sentenced on his second DUl on June 15, 2010.
(R, p.87.) On June 28, 2010, the State filed a new Complaint, charging Mr. Smith with

felony DUI for the March 14, 2008, DUI arrest. (R., pp.6-7.) Following a preliminary



hearing, the case was bound over to the district court and an Information was filed,
charging Mr. Smith with felony DUI. (R., pp.56-57, 61-62.) Defense counsel for
Mr. Smith then filed a Motion to Dismiss Information, arguing that once Mr. Smith
withdrew his written guilty plea to the second misdemeanor DUI, the third DUI could no
longer constitute a felony. (R., pp.75-77; 1/19/11 Tr., p.5, L.15-p.8, L.12.) As a result,
when the State dismissed the March 17" Complaint, it was dismissing a misdemeanor,
which cannot be refiled under I.C. § 19-3506. (1/19/11 Tr., p.5, L.15 - p.8, L.12.) The
district court disagreed and denied Mr. Smith's motion to dismiss. (1/19/11 Tr., p.13,
Ls.2-11; R., p.116.)

Mr. Smith then entered a conditional plea of guilty to feiony DUI, preserving the
right to appeal the district court’s denial of Mr. Smith’s motion to dismiss. (R., pp.107-
113, 117-118.) At sentencing, the State asked the district court to impose a unified
sentence of ten years, with one year fixed. (2/23/11 Tr., p.5, Ls.19-23.) Defense
counsel agreed that one year fixed was appropriate, but left the indeterminate portion of
the sentence to the district court’s discretion. (2/23/11 Tr., p.6, Ls.16-25.) The district
court imposed a unified sentence of ten years, with one year fixed, upon Mr. Smith.

(R., pp.120-122.) Mr. Smith filed a Notice of Appeal timely from the district court's

judgment of conviction. (R., pp.124-125))



ISSUE

Did the district court err in denying Mr. Smith’s motion to dismiss?



ARGUMENT

The District Court Erred In Denying Mr. Smith’s Motion To Dismiss

A. introduction

As argued in the district court, Mr. Smith asserts that once he withdrew his
written plea of guilty to the second misdemeanor DUI, the factual predicate making the
third DUI a felony no longer existed and it then became a misdemeanor. As a result,
pursuant to 1.C. § 19-3506, the State was not permitted to refile the third DUl because it

cannot refile a previously dismissed misdemeanor.

B. The District Court Erred In Denving Mr. Smith’s Motion To Dismiss

Defense counsel for Mr. Smith filed a Motion to Dismiss Information, arguing that
once Mr. Smith withdrew his written guilty plea to the second misdemeanor DUI, the
third DUI could no longer constitute a felony. (R., pp.75-77; 1/19/11 Tr., p.5, L.15 = p.8,
L.12.)) As a result, when the State dismissed the March 17" Complaint, it was
dismissing a misdemeanor, which cannot be refiled under 1.C. § 19-3506. (1/19/11
Tr., p.5, L.15 — p.8, L.12.) Idaho Code § 19-3506 provides, in relevant portion, “An
order for the dismissal of an action...is a bar to any other prosecution for the same
offense, if it is a misdemeanor; but is not a bar if the offense is a felony.” [.C. § 19-
3506. On appeal, Mr. Smith continues to assert, as raised by trial counsel, and
preserved through a conditional plea of guilty, that once the factual predicate making
the third DUI a felony was removed, it became a misdemeanor.! (See 1/19/11 Tr., p.5,

L.15 - p.8, L.12.) As such, when the State dismissed the third DUI, it was not permitted

' Mr. Smith is mindful that the State is permitted to refile felony offenses pursuant to
[.C. § 19-3605. See State v. Loomis, 146 |daho 700 (2009).
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to refile it. See |.C. 19-3506. Accordingly, Mr. Smith asserts that the district court erred
in denying his motion to dismiss.

CONCLUSION

Mr. Smith respectfully requests that this Court vacate the district court’'s order

denying his motion to dismiss and remand for further proceedings.

W

ERIC D. FREDERICKSEN
Deputy State Appellate Public Defender

DATED this 1% day of November, 2011.
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