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Luomony, robbed him of five dollars and a knife, tied him up, and sold him.'"!
Luomony managed to escape three days later and Delaware abolitionists helped him
return home.'" The legal system took action.'” Philadelphia’s mayor issued a war-
rant and Miller was indicted and convicted of kidnapping.''* The court sentenced
him to one year of hard labor and a one hundred pound fine.'”

To obtain redress, blacks had to have the means to petition officials to act, a
large barrier, especially for one who had been kidnapped. One blacksmith named
Charles Covey wrote the governor of Georgia in 1853 that he had been taken and
carried to Missouri, whipped “untill my Back was Raw™ and sold for fourteen hundred
dollars.""® Covey insisted the warrant was falsified and forged and asked the gover-
nor to look for his papers in the county clerk, Bozal Stuler’s office or ask “most any
man” in Milledgeville, Georgia if he were free.''” Covey pled that the governor “do
any thing for me in the way of Getting me my freedom Back a Gain™ and not tell his
“Preseant mastear of these things.”!'®

Their cases required not only petitioning, but persistence. Sixty-five-year-old
Eulalie Oliveau, who had lived as a free black for forty-five years along with her seven
children and ten grandchildren, filed a petition in a New Orleans district court com-
plaining they had been “forcibly taken from their homes in said Parish at night by
certain armed persons” and sold into slavery.''® The court dismissed the family’s claim
one month later, on the defendants’ assertions.'* But Oliveau did not give up.'* She
was one of the few who achieved success when she won a suit for her family’s
freedom, but only after the case languished for three years in the Louisiana courts.'”

Legislative and legal efforts were largely symbolic. In 1866, Congress proposed
legislation to prevent the kidnapping of free people and asked for a report from
President Johnson “in regard to the a/leged kidnapping of [a] colored person in the

111 [d
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113 [d

114 [d
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U6 PHILLIPS, supra note 94, at 442.

117 [d

118 [d

19 ROTHMAN, supra note 53, at 28. The children’s names were Phrosine, Marie, Madeline,
Claire, Catherine, Henri, and Desiree. The grandchildren were four from Marie (Georgina,
Madeline, Zelina, Theogene), four from Madeline (Polite, Julie, Adelon, Gudora) and two from
Phrosine (George and Eleonore). Eulalic v. Long, 9 La. Ann. 9, 9 (1854); see also Eulalic v.
Long, 11 La. Ann. 463 (1856). The Liberator published an account of the “extensive kidnap-
ping” referring to charges that the two white men had previously “sold five kidnapped colored
persons in this city for Texas.” Fxtensive Kidnapping, THE LIBERATOR, March 25, 1853, at 3.

20 Eylalie, 9 La. Ann. at 11.

2l ROTHMAN, supra note 53, at 29.

122 [d
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southern States.”"** Johnson provided a report ten days later that grossly minimized
what it called “the supposed kidnapping of colored persons,” referring only to one
specific case.'** The press “barely noticed” the report and Congress passed the law,
which “had no practical effect and was largely a symbolic antislavery gesture.”*

Blacks soon felt they had little choice to stem the widespread tide of slave-trade
kidnappings and began advocating stronger forms of resistance than those adopted
by their white abolitionist allies.'*® They formed vigilance committees that offered
information about kidnappers, helped captives escape, and provided food, clothing,
shelter, and legal services."”’ Many blacks felt this was not enough.'*®

The “moral weapons™ had no use, one black leader said, “in defense against a
kidnapper or a midnight incendiary with a lighted torch in his hand[.]”"* When George
Jones, a free black man, was taken by “several notorious kidnappers” in New York
and the court instantly pronounced him an escaped slave on the kinappers” word alone,
David Ruggles, leader of the New York Committee of Vigilance, complained that they
“have no protection in law—because the legislators withhold justice.”"* Blacks had to
take matters into their own hands. “[W]e must look to our own safety and protection
from kidnappers!,” he implored, “remembering that ‘self-defence is the first law of
nature.””"! Frederick Douglass echoed the sentiments of many that the time for
action was now:

A good revolver, a steady hand, and a determination to shoot
down any man attempting to kidnap. Let every colored man

% 14 at 181-82 (emphasis added).

24 Id at 182-83. The case, and the enormous efforts Rose Herera made over three years
to recover her kidnapped children, are detailed in the Rothman text.

125 [d

126 WITNESS FOR FREEDOM, supra note 94, at 15; see ROTHMAN, supra note 53, at 161-66.
“By the 1850s, however, violence secemed a more reasonable strategy” given that white masters
could “hunt for slaves in the North” and even “kidnap and enslave free blacks.” KORITHA
MITCHELL, LIVING WITH LYNCHING: AFRICAN AMERICAN LYNCHING PLAYS, PERFORMANCE,
AND CITIZENSHIP, 1890-1930, at 66 (2011). * At this point, new advocates for physical force
emerged to demand military training for African Americans. By 1861, more than 8,500 men
had joined black militia groups, and they were more than willing to fight when the Civil War
presented the opportunity.” /d. “[B]lacks, free and fugitive slave, fell under the scrutiny of
whites in antebellum America. Even when blacks and whites ostensibly worked together in
the same abolitionist cause, whites always had the upper hand.” Earl F. Mulderink, “7The
Whole Town Is Ringingwith It ”: Slave Kidnapping Charges Against Nathan Johnson of New
Bedford, Massachusetts, 1839, 61 NEw ENG. Q. 341, 355 (1988).

127 WITNESS FOR FREEDOM, supra note 94, at 15; Julie Winch, Philadelphia and the Other
Underground Railroad, 111 PA. MAG. HIST. & BIOGRAPHY 3 (1987).

128 See WITNESS FOR FREEDOM, supra note 94, at 15-16.

29 Id at 162.

B9 David Ruggles, Kidnapping in the City of New York, LIBERATOR, Aug. 6, 1836,
reprinted in WITNESS FOR FREEDOM, supra note 94, at 135-37.

B Id at 137.
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make up his mind to this, and live by it, and if needs be, die by
it. This will put an end to kidnapping and to slaveholding, too."**

Even though blacks actively fought their kidnappings in and out of American
courts throughout the nineteenth century, it was not until 1866 that the New York Times
reported its first official American kidnapping, this time of a white child, and the paper
averaged reporting a single case a year through the 1860s."* Through the 1870s, the
number of reported kidnappings increased sharply—to as much as adozen a year.'*

The increased publicity given to the kidnapping of white children soon became
a “thrill as mass entertainment” where media often sensationalized its racialized
aspects."” In 1870, for example, after the disappearance of a white Irish girl, Mollie
Digby, the state of Louisiana charged two black women with her kidnapping, and
massive publicity—indeed the “firstkidnapping trial in American history to become
sensationalized national news —created a moral panic that Digby had been used for
voodoo sacrifice."*® Prosecutors used the two defendants “as examples of a black
population that was out of control,” while newspapers fueled whites” fears that
“black criminals had become emboldened and their crimes would go unpunished.”"’

The taking of white children roused lawmakers, particularly the 1874 ransom kid-
napping of four-year-old Charley Ross in Philadelphia.** Kidnappers lured Charley
and his six-year-old brother Walter, who were playing in front of their Germantown
mansion, with promises of candy or sweets.”** Though they returned Walter a few hours
later, the kidnappers held Charley hostage for six months, sent at least twenty-three
ransom letters to Charley’s father Christian, and eventually demanded the elder Ross
drop $20,000 from a moving train upon their signal, promising to return Charley
within ten hours.'* Christian Ross made the trip, but never received a signal.'*!

B2 The True Remedy for the Fugitive Slave Bill, FREDERICK DOUGLASS’ PAPER, June 9,
1854, reprinted in WITNESS FOR FREEDOM, supra note 94, at 184.

33 ERNESTKAHLAR ALIX, RANSOMKIDNAPPING IN AMERICA, 1874—1974: THE CREATION
OF A CAPITAL CRIME 3 (1978).

134 [d

35 CLAIREBOND POTTER, WAR ON CRIME: BANDITS, G-MEN, AND THE POLITICS OF MASS
CULTURE 110-11 (1998) (“The history of [efforts to pass local antikidnapping statutes], as
well as the strong resemblance of kidnapping dramas to early American captivity narratives,
underlines the racial subtext of this crime.”).

136 MICHAEL A. ROSS, THE GREAT NEW ORLEANS KIDNAPPING CASE: RACE, LAW, AND
JUSTICE IN THE RECONSTRUCTION ERA 4, 211 (2015).

b7 Id. at 109, 209.

% Thomas Everly, Searching for Charley Ross, 67 PA.HIST. 376, 376 (2000); see also ALIX,
supranote 133, at 4. Michael Ross argues that the similarities between the Digby kidnapping
and the Charley Ross case “suggest the possibility that the Ross case was a ‘copycat’ crime.”
RoOSS, supra note 136, at 211.

39 Everly, supra note 138, at 378, 381.

10 Id. at 378.

141 [d
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The Ross case consumed the public and was at the time one of the largest
manhunts in American history.'** Sightings poured in from around the nation, from
Connecticut, West Virginia, Illinois, and even in Europe.'* The fervor died down
after Joseph Douglass—a petty thief—confessed to the kidnapping, along with his
now dead partner, William Mosher, on his deathbed following a failed burglary and
a gun battle with police.'**

The New York Times commented, in reference to the Ross case, that kidnapping
was “sometimes resorted to in Europe™ as “one of the rarest means adopted,” but
even though “[i]t is extremely unlikely that the child of any reader of this article will
be stolen from him,” it felt that there was now “evidence” that people would now
try to kidnap children from “none but the wealthy” to extort a ransom, apparently
oblivious to the cries of black men, women, and children.'*

The Ross case and other kidnappings of white children created a culture of fear.
Charley Ross’s father said he was “America’s first kidnapped child” (a stunning ex-
clusion of thousands of kidnapped black people) and the case left a poignant lesson:
children should not take candy from strangers.'*® Now legislators and politicians,
and “white people of status themselves™ were able to create a sense of “a national
community of parents” which created the desire for a public response.'*’

The over-reporting of these offenses created the appearance of a serious prob-
lem, and the 7imes changed its tune. “It seems a poor State,” the paper said, “that
fails to furnish a stray child who answers in every respect the description of Charlie
Ross.”™*® Six months later, the paper, along with much of the country, sternly
demanded tougher kidnapping legislation:

The abduction of Charlie Ross created some excitement . . .
because, perhaps, of the chord of sympathy which was struck in
the breast of every parent throughout the land. The excitement
too, was kept up by a chain of incidents, real or alleged, which

Y2 1d; see also ALIX, supra note 133, at 6-7; Fisher & McGuire, supra note 31 (“[IJn 1874,
there occurred in the city of Philadelphia an event which focused the attention of the country
and the world upon the satanic atrociousness of this crime, and that was the kidnapping of
Charlie Ross.”).

4 ALIX, supra note 133, at 6-7; Everly, supra note 138, at 378.

144 Everly, supra note 138, at 378-80; see also ALIX, supra note 133, at 7.

Y5 4 New Peril for Children, N.Y. TIMES, July 14, 1874, at 4.

46 Everly, supra note 138, at 381 (emphasis added). Paula Fass argues that the Ross case
set a pattern that others followed in future ransom kidnappings and that it “made clear that
the parent-child bond . . . was the most important and resolute of obligations and the most
necessary (if vulnerable) source of personal identity.” FASS, supra note 22, at 52; Everly,
supra note 138, at 382.

Y7 POTTER, supra note 135, at 111.

Y8 The Wisconsin Charlie Ross, N.Y. TIMES, Jan. 4, 1875, at 1.
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occurred with it . . . . Since that event abductions . . . of young
children have been frequent . . . .

It is time, however, that the people . . . put| | a stop to the repetition
of crimes of this particular kind. Child-stealing is an offense which
should be productive of something more than a little public in-
dignation . . . . [A] severe example should be made of those who
indulge in it. If this cannot be done under existing laws, new
laws should be enacted for the purpose. Young children cannot
be expected to protect themselves against the machinations of
bad men and women; but they have a right to all the protection
which the law can give . . . . The public cannot afford to treat it
with indifference, for it is one of those things about which the
exercise of too much patience itself becomes a crime.'*

Ransom kidnappings of white children continued to occur sporadically through-
out the nineteenth and into the twentieth century.™™ The responses were much more
acute for the stolen white child. Fifteen-year-old Eddie Cudahy, the son of E.A.
Cudahy, a Nebraska millionaire meat packer, was kidnapped in December of 1900."!
The boy’s father paid a $25,000 ransom and insisted that the police not get involved,
and his son was returned."” Though Cudahy offered a $25,000 reward for the kid-
nappers’ capture, the public demanded more '™

The public demanded action."* Kidnapping under Nebraska law required trans-
portation out of state and child-stealing required the child to be under the age of ten,
neither of which applied in this case.” Authorities believed that only a false imprison-
ment charge could be sustained, but it was only a misdemeanor with a minimal fine
and less than a year incarceration.”® As C.J. Richards wrote the New York Times, he
learned from the Cudahy case “with some astonishment, that there seems to be no
law under which the perpetrators of this dastardly deed could be adequately pun-
ished.”"” “There should be a law throughout the United States,” Richards insisted,

Y9 Child-Stealing, HARRISBURG DAILY TELEGRAPH, June 11, 1875, at 1; see also ALIX,
supra note 133 (“The hundreds of lost children mistakenly thought to be Charles Ross were
used by the media and authorities to dramatize the need for sterner measures to curtail the
crime of child stealing.”).

39 ALIX, supra note 133, at 8-16; Bickel, supra note 49, at 1338.

B ALIX, supra note 133, at 16.

52 Id at 17.

53 Id at 17-18; Fisher & McGuire, supra note 31, at 650.

13 See infra Section LB.

155 ALIX, supra note 133, at 17-18.

%6 Id at 18.

57 C.J. Richards, Death for Kidnappers, N.Y. TIMES, Dec. 23, 1900, at 6.
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“putting the penalty of capital punishment on the crime of kidnapping,” which he felt
“will serve to prevent [ ] crime,” and give parents the security for their children.'*®

Only a few days later, on December 26, 1900, legislatures in lowa, Wisconsin,
South Dakota, North Dakota, and Wyoming were reported either criminalizing kid-
napping or making the existing crime punishable by death."” Other state legislatures,
including Alabama, Indiana, Oklahoma, Illinois, Missouri, Nebraska, Tennessee,
Delaware, and the District of Columbia followed suit in 1901 and 1902, again,
directly influenced by the Cudahy case.'®

No one, however, appeared outraged with the continued kidnapping of black
people. In 1901, an Alabama constable took John Davis (along with other black
men) before he could make it home from picking cotton to see his sick wife and two
children.'®" Ostensibly arresting Davis for obtaining goods under false pretenses, the
constable took Davis before ajustice of the peace, who summarily found him guilty and
sentenced him to pay $75 or to work, “hard labor,” for buyers who had “advanced” the
fine ' Since Davis had no money, he had no choice but to submit for as much as ten
years to a forced labor business.'® His kidnapping went unnoticed until two years
later.'* When a federal grand jury was convened to investigate allegations of slavery
in Alabama, Davis’s kidnappers suddenly let him go, claiming he was never held
involuntarily.'* Davis testified differently and said they forced him to sign a paper
in which he admitted his arrest was proper.'®

But Davis was a black man. Perhaps the public would be more sympathetic to the
taking of a black child. In November 1903, the pastor of a black Baptist church, Rev.
L.R. Farmer, wrote the Department of Justice: “[1] [sic] have a little girl that has been
kidnapped from me and is now under bondage in Ga.”'®” The distraught father wrote,
“and [I] cant get her out . . . .”'* Reverend Farmer had tried everything he could think
of’ he reached out to local authorities and he tried to serve a writ of habeas corpus on

158 Id

139 New Laws on Kidnapping, N.Y. TIMES, Dec. 26, 1900, at 1.

189 ALIX, supra note 133, at 19-20.

161 See DOUGLAS A. BLACKMON, SLAVERY BY ANOTHER NAME: THE RE-ENSLAVEMENT
OF BLACK AMERICANS FROM THE CIVIL WAR TO WORLD WARII, at 117-54 (2012) (telling
Davis’s story throughout the chapter).

2 14 at 126-32.

19 Id. at 132, 144. Kidnappers would often concoct a new offense toward the end of the
period a person was ordered to work in order to enable perpetual slavery. See id. at 137-38, 144.
A similar situation happened to Note Turke, who was taken from a public road by Burancas
Cosby and a gang of white men, locked in a corncrib, and when he refused to plead guilty to
their fabricated charge, was dragged before a justice of the peace and fined $15. /d. at 148-51.

184 Id at 182.

165 Id

166 Id

7 Id at 430 n.16

18 Id at 254.
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her captors.'® “[T|his little of mine is begging me to come after,” he said, imploring

the government to help.'”® He received a terse response: he would have to supply the
names of her kidnappers, the place she was held, and witnesses who could prove his
claims.'”" The government took no other action.'”

Again, kidnapping became an outrage when white children were stolen.'” In
1907, after one four-year-old boy, Horace Marvin, Jr., was taken from his family’s
Delaware property and never found, the President of the United States stepped in.'™*
President Theodore Roosevelt promised the family that “[a]nything that the Govern-
ment can do to help you will, of course, be done,” and soon the Indiana and Ala-
bama legislatures increased their penalties for kidnapping to make them “as severe
as possible.””

These reactions occurred again and again for white children.'” After the ransom
kidnapping of eight-year-old Willic Whitla and his return after payment of a $10,000
ransom in 1909, the New York legislature passed a bill increasing kidnapping’s
punishment to fifty years.'”” Commenting on the bill, the Senate chairman said that
“IkJidnapping is one of the most serious problems with which we are confronted to-
day. Our present laws, in view of the Whitla and other prominent cases, seem to be
insufficient for dealing with that which in all civilized countries is regarded as a
most heinous offense.”"” The case also “created much feeling in Congress” leading
to federal kidnapping legislation which made it punishable by death."”

In the first twenty years of the twentieth century, nineteen states and the District
of Columbia had created or modified kidnapping statutes in consequence of rare,
though highly publicized kidnappings.'™® As the Supreme Court of Montana re-
flected on this trend in 1915, it observed that kidnapping “has been much extended
by statute” from the English common law."™'

169 [d

70 Id. at 430 n.16.

U Id. at 254-55.

72 Id. at 255.

13 See discussion infra Section LB.
ALIX, supra note 133, at 25.

5 Id at 25-26; POTTER, supra note 135, at 111.

76 See discussion infra Section LB.

7 ALIX, supra note 133, at 27-28.

8 Penalty Bills Introduced: One Makes Maximum Punishment in New York Life Im-
prisonment, N.Y. TIMES, Mar. 25, 1909, at 2; see ALIX, supra note 133, at 28.

7" Bill Introduced Providing Death Penalty for Kidnapping, N.Y. TIMES, Mar. 24, 1909,
at 2; see ALIX, supra note 133, at 28-29.

180 ALIX, supra note 133, at 36-37; Nicholas N. Kittrie, Ransom Kidnapping in America, 71
J.CrRM. L. & CRIMINOLOGY 654, 655 (1980) (reviewing ALIX, supra note 133) (“Despite the
periodic outbursts of dramatic cases, the American experience with ransom kidnappings has
been numerically small.”).

81 In re McDonald, 146 P. 942, 943 (Mont. 1915).

174
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Kidnapping changed in America. The offense was expanded and defined by the
taking of white children from their social elite parents.'® The offenses were used to
both speak to every white parent’s heart (your children, too, could be taken) and to
push to expand kidnapping’s definition to even the most incidental movements.
Eventhough kidnapping’s origins, including its almost complete neglect of an entire
race of people, have been long forgotten, the experience is “at the root of our soci-
ety.”"™ From its inception, kidnapping has been used to protect white society, while
ignoring the black one. The offense would continue to follow that trend.'®*

C. The Lindbergh Case and Kidnapping’s Increasingly Vague Definition

Because whites were so infrequently kidnapped, one 1953 law review observed
that “[p]rior to the twentieth century kidnapping was a crime seldom committed.”®
But courts had to face problems from these legislative expansions. For example, in
1965, in People v. Levy, when a wealthy couple came home, two men forced them
back into their car, took over the vehicle, and made them ride twenty-seven city
blocks for twenty minutes while the men stole earrings, rings, and three hundred dol-
lars from them.'*

The court reversed the kidnapping conviction.®’ “[T]he crime of kidnapping
envisages the asportation of a person under restraint and compulsion,” the court said,
worrying that kidnapping’s statutory definition could “overrun several other crimes,
notably robbery and rape, and in some circumstances assault, since detention and
sometimes confinement, against the will of the victim, frequently accompany these
crimes.”™ The court found it unlikely that the legislature intended to make the
restraints and asportations incident to other crimes a separate kidnapping offense,
observing that “the case now before us is essentially robbery and not kidnapping.”**’

But the legislature had done just that—kidnapping was already an extremely
overbroad offense. In Levy alone, the court upheld kidnapping convictions in one
case where the victim was forced to drive a mile before he pulled into a police booth
and in another where the incident lasted only two minutes.'® This prompted one

187 <<

182 See discussion infra Section I.C.

FASS, supra note 22, at 11.
See discussion infra Section 1.C.
A Rationale of the Law of Kidnapping, supra note 20, at 540. ProfessorR. F. V. Heuston
argued in 1976 that kidnapping was not even an offense under English law. R .F. V. Heuston,
The English Law of Torts: A Comparative Introduction, 35 CAMBRIDGEL. J. 341,342 (1976)
(reviewing REGINALD WALTER DIAS & BASIL MARKESINIS, THE ENGLISH LAW OF TORTS:
A COMPARATIVE INTRODUCTION (1976)).

18204 N.E.2d 842, 843 (N.Y. 1965).

87 Id. at 845.

188 [d

89 Id. at 844.

0 Id. (affirming the holdings in People v. Hope, 177 N.E. 402 (N.Y. 1931) and People

183
184
185
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commentator at the time to observe that “whether there was a kidnapping cannot be
determined from time and distance alone.”"”!

Levy was decades late to the game. “| TThe trend toward broadening the crime”
had grown so much that Levy was now an outlier: a simple detention or a slight
movement, without more, supported a kidnapping in most jurisdictions.'* Sporadic
kidnappings of whites occurred through the 1930s, such as the highly publicized
trial of Richard Loeb and Nathan Leopold Jr. and gangster-related kidnappings, and
renewed calls for stronger legislation came before a somewhat reluctant House
Committee on February 26, 1932." But only five days later on March 2, 1932, Charles
Lindbergh’s baby was kidnapped—a “cultural and political turning point”™—
prompting state and federal legislatures and courts to overreact and transform
kidnapping into the vague law that it is today.'** The case unleashed an enormous

v. Small, 10 N.E.2d 546 (N.Y. 1937)); id. at 845 (Burke, J. dissenting); see also Frank J.
Parker, Aspects of Merger in the Law of Kidnapping, 55 CORNELL L. REV. 527, 530 (1970).

Bl Parker, supra note 190, at 530.

2 A Rationale of the Law of Kidnapping, supra note 20, at 541, 545; see Parker, supra
note 190, at 530 (“Since in 1965 a majority of states would have held the events in Levy to
constitute kidnapping, Levy is a clear departure from the traditional notion of the crime.”);
see also Comment, Room-to-Room Movement: A Risk Rationale for Aggravated Kidnaping,
11 STAN.L. REV. 554, 555-56 (1959) (demanding a “more explicit legislative formulation”
of kidnapping since the statutory language “would encompass virtually all robberies [and
extortions], since it is difficult to envisage a robbery [or extortion] without some movement
or physical displacement™). But see Kidnap, 5 OXFORD ENGLISH DICTIONARY 691 (1933)
(defining kidnapping as “steal[ing] or carry[ing] off (children or others) in order to provide
servants or labourers for the American plantations™). One scholar identified at least fifteen
types of kidnappings: white slavery, hostage, child stealing, domestic relations kidnapping,
kidnapping for rape or sexual assault, kidnapping for murder or nonsexual assault, kidnapping
forrobbery, romantic kidnapping, ransom skyjacking, ransom kidnapping hoax, plot or abortive
ransom kidnapping, ransom threat for extortion, classic ransom kidnapping, miscellaneous
kidnappings. Collier v. Vaccaro, 51 F.2d 17, 19 (4th Cir. 1931) (“The gist of [kidnapping]
is the forcible carrying out of the state . . . .”); State v. Rollins, 8 N.H. 550, 567 (1837) (“It
is even questionable whether it is necessary that a transportation to another state or country
should be in contemplation . . . .”); ALIX, supra note 133, at xvi—xvii; Janet Olsen, Case
Note, From Blackstone to Innis: 4 Judicial Search for a Definition of Kidnapping, 16
SuFFOLK U. L. REV. 367, 368 & n.11 (1982).

93 ALIX, supra note 133, at 38—67; POTTER, supra note 135, at 111; Bickel, supra note
49, at 1338-39; Fisher & McGuire, supra note 31, at 651.

4 POTTER, supranote 135, at 111-12; Bickel, supra note 49, at 1339; Fisher & McGuire,
supra note 31, at 653-54; Horace L. Bomar, Note, The Lindbergh Law, 1 L. CONTEMP. PROBS.
435, 435-36 (1934). Many writers contend “the creation of capital ransom laws in American
jurisdictions was primarily, if not exclusively, the result of outraged emotions provoked by
the Lindbergh case of March 1932.” ALIX, supra note 133, at xxv, 67. As one commentator put
it, “Had not Charles A. Lindbergh flown the Atlantic . . . a federal kidnaping statute might not
yet have been enacted.” Robert C. Finley, The Lindbergh Law, 28 GEO.L.J. 908, 908 (1940).

It was the Lindbergh kidnapping that awakened the American people to
the fact that they were face to face with a species of crime so revolting
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public outcry, in part because of the fame of the boy’s father and grandfather, who
were paragons of the white race.' The public reacted harshly to the kidnapping of
the innocent child.'*

Throughout the country, people demanded action, such as imposing the death
penalty or creating harsher legislation, leading legislatures around the nation to con-
vene emergency sessions to dramatically toughen their kidnapping statutes.**” President
Herbert Hoover ordered the largest manhunt in American history, utilizing the Fed-
eral Bureau of Investigation, U.S. Post Office, all 563 agents of the U.S. Prohibition
Bureau, the Coast Guard, Customs and Immigration Services, and the Washington,
D.C. police force.'”® Even Will Rogers weighed in, recalling his visit with the baby
Lindbergh only two weeks earlier, telling the 1. 4. Times with clear racial undertones,
“Why don’t lynching parties widen their scope and take in kidnapings [sic]?”**

Congress responded to the outcry.” In introducing a bill to make kidnapping
a capital offense, Representative John Cochran of Missouri read part of a radio
address he had given on the Columbia Broadcasting System on March 3, 1932
Cochran insisted they were “confronted with a situation that the State police are
unable to control.”*” “Would you,” he asked mothers in particular, “want brave
officers stopped at State lines because of red tape . . . ? Do you want ferreted out that
lowest of all criminals regardless in what State he or his foul companions seek ref-
uge?”?” “Never before in the history of our country,” he insisted, “have the people
been so aroused as they are to-day.”*** The Congress would do whatever it had to,
he swore: “I say when the time arrives that mothers fear to send their children to
school, then the time has arrived when thoughts of State rights and centralization of
power must be forgotten.

and which had assumed such proportions that it seemed that unless the
menace was met fearlessly and with a determination to end it, the very
sanction of the criminal law was threatened.

Fisher & McGuire, supra note 31, at 646.

195 Charles Lindbergh Jr.’s grandfather was United States Senator Dwight Morrow who
“may have been the most esteemed public servant in the country.” ALIX, supra note 133, at
67; see also THOMAS KESSNER, THE FLIGHT OF THE CENTURY: CHARLES LINDBERGH AND
THE RISE OF AMERICAN AVIATION 230 (2010).

%6 See discussion infra Section I.C.

Y7 ALIX, supranote 133, at 68, 78; JIM FISHER, THE LINDBERGH CASE: A STORY OF TWO
LIves 22 (1987); ROSS, supra note 136, at 224.

% ALIX, supra note 133, at 68; FISHER, supra note 197, at 22; ROSS, supra note 136, at 224.

9 Will Rogers, Will Rogers Remarks, L.A. TIMES, Mar. 3, 1932, at 1.

20 See infra Section 1.C.

21 75 CONG. REC. 5385 (1932).
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After the Lindbergh baby was found dead, Congress enacted a new statute, called
the Lindbergh Law, on June 22, 1932 .7 The Lindbergh case pushed the nation’s
legal bodies to action. Throughout the 1930s, Congress and the states continued to
broaden and expand definitions of kidnapping, most notably, to remove minimum
distances for asportation and to eliminate or minimize the need for a restraint.>”’

The outery penetrated the courts as well. Not immune itself to public sentiment,
the United States Supreme Court observed that “[k]idnaping by that time had be-
come an epidemic in the United States.”** Other courts specifically commented on
the intensity of the public feeling regarding the Lindbergh case and how it led to
changes in kidnapping statutes.””

Legislatures and courts expanded kidnapping significantly and prosecutors
enforced it in such a way to “promote[ | an act of collective violence” which were
used to establish social control and dominance.”" The Lindbergh Law focused on
“attack[ing] a crime that threatened wealthy Americans only—white people.”*!!
They gave little more than lip service to “not-quite-daily” kidnappings and lynch-
ings of blacks, which Ida B. Wells calculated amounted to more than ten thousand
between 1865 to 1895 alone.”'” People hardly saw these as kidnappings. The “wave

206 Act of June 22, 1932, ch. 271, 47 Stat. 326, 326 (codified as amended at 18 U.S.C.
§ 1201); 75 CONG. REC. 13,304 (1932); ALIX, supra note 133, at 71-75; FISHER, supra note
197, at 166; Finley, supra note 194, at 911; Olsen, supra note 192, at 369—70; Bomar, supra
note 194, at 436.

27 ALIX, supra note 133, at 78-124 (discussing federal efforts against kidnapping in the
1930s); Olsen, supra note 192, at 370-71, 370 nn.17-20, 371 nn.22-24 (citing state statutes).
Inthe three decades to follow, kidnappings seemed to decline and many assumed it was from
the federal government’s strong enforcement efforts which “made interstate kidnaping a
dangerous activity.” Bomar, supra note 194, at 435, 438-39; see also ALIX, supra note 133,
at 125-38 (discussing public perception of kidnapping in the carly to mid 1940s).

2% Chatwin v. United States, 326 U.S. 455, 462 (1946).

0% Eg. Statev. Taylor, 312 P.2d 162, 165 (Ariz. 1957) (“[W]e think the date of enactment
of our [kidnapping] law is highly significant, for the amendment to the Lindbergh Law in
1934 was followed in Arizona within the year . . . .”). A broader kidnapping statute “is to be
construed in the light of its contemporary historical background,” which was

[tlo reach and exterminate, through capital punishment, a predatory class

of organized criminals that had excited national attention by seizing

persons of wealth, reputation, or means and holding them captive until

an exorbitant money demand or pecuniary reward in the form of a ran-

som had been paid by the victims, his friends or relatives, as a condition

precedent to his being released.
Finch v. State, 156 So. 489, 491 (Fla. 1934); Olsen, supra note 192, at 372 n.27 (asserting
that “[jludicial decisions have also served to enlarge the scope of already broad statutes™ and
citing authorities).

210 ASHRAF H. A. RUSHDY, AMERICAN LYNCHING, at xii (2012); see LYNCHING IN AMERICA,
supra note 29, at 1-2 (2006).

211 LYNCHING IN AMERICA, supra note 29, at 229.

22 Id at 1-6; IDAB. WELLS, A RED RECORD: TABULATED STATISTICS AND ALLEGED CAUSES
OF LYNCHINGS IN THE UNITED STATES, 1892—-1893—1894, at 75-81 (Chicago, 1895); see also
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of kidnappings, including the murder of the [Lindbergh baby] . . . frightened white
America a lot more than lynching did.”*"

Two cases illustrate the disparity in priorities. On October 19, 1934, twenty-
three-year-old Claude Neal was arrested in Florida for the murder of a nineteen-
year-old white woman, Lola Cannidy.*"* Because of the brewing potential for mob
violence, the sheriff took him across state lines to an Alabama jail >*> A mob stormed
the Alabama jail, kidnapped Neal and brought him “screaming and crying” to a waiting
car, where they drove him two hundred miles to some woods and “subjected [Neal] to
the most brutal and savage torture imaginable,” Howard Kester wrote to the NAACP >

The group “cut off his penis” and made him eat it, cut off his testicles and made
him eat those too and say he “liked it.””'” They sliced his sides, stomach, and would
periodically cut off fingers.”® They burned Neal with hot irons, hung him by a tree to
the point of near choking and then dropped him back down.*” Finally, the mob tied
Neal to the back of a car and dragged him to the victim’s home, where a woman “drove
a butcher knife through his heart” and the crowd of 3,000 to 7,000 proceeded to muti-
late the body—even children drove stakes into it.*** Only the National Guard was able
to disperse the mob.”! No one was charged, even though “Neal’s killers definitely car-
ried him across a state line in violation of the Lindberg[h] [sic] Kidnapping Law.”***

The NAACP believed the Neal lynching and its brutality could help Congress
pass anti-lynching legislation, but they could already see the difference in priorities.””
When Charles Mattson, a ten-year-old boy of a white doctor, was kidnapped on
December 27, 1936, the case became another national media sensation.”** The FBI

MANNING MARABLE, RACE, REFORM AND REBELLION: THE SECOND RECONSTRUCTION IN
BLACK AMERICA, 19451990, at 9 (2d ed. 1991) (“Between 1882 and 1903, 2,060 blacks were
Iynched inthe United States.”); MARGARET VANDIVER, LETHAL PUNISHMENT: LYNCHINGS AND
LEGAL EXECUTIONS IN THE SOUTH 28—49 (2006) (discussing the prolificness of lynching in
Tennessee). Wells likely overstated her numbers, though lynchings are difficult to quantify.
The Equal Justice Initiative estimates that between 1877 and 1950, there were at least 4,084
lynchings in twelve Southern states. EQUAL JUSTICE INITIATIVE, LYNCHING IN AMERICA: CON-
FRONTING THE LEGACY OF RACIAL TERROR (3d ed. 2017), https://eji.org/wp-content/uploads
/2019/10/lynching-in-america-3d-ed-080219.pdf [https://perma.cc/RW4S-EJPU].

213 LYNCHING IN AMERICA, supra note 29, at 229.

4 Howard Kester, The Marianna Florida Lynching, in LYNCHING IN AMERICA, supra
note 29, at 229-30.

U5 1d. at 230.

216 Id

U7 Id. at 231.

218 Id
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21 1d. at 232.

22 Id. Fora discussion of the lynching, see JAMES R. MCGOVERN, ANATOMY OF A LYNCH-
ING: THE KILLING OF CLAUDE NEAL (2013).
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dispatched at least forty-five agents to Tacoma, Washington, even though the boy’s
body, when it was discovered, had never crossed state lines.* Despite this discovery—
one that made the Lindbergh Law inapplicable—both J. Edgar Hoover and President
Franklin Roosevelt promised “all the facilities at the disposal of the Department of
Justice™ to the case.”®

Walter White, head of the NAACP, wrote Attorney General Homer Cummings
on December 29, 1936, that while he commended the Department of Justice for
assisting on the Mattson case, he was displeased that Cummings had previously re-
fused to provide the same support or seek to prosecute kidnappers on the Neal case,
even though the kidnappers in Neal clearly crossed state lines.”>” White condemned
the Department of Justice for its blind disregard of black kidnappings:

The Action of the Department of Justice in the Mattson case
further substantiates the quite obvious conclusion that its agents
act on administrative interpretation of the law in white cases and
the strict letter of the law in Negro cases. The whole record of
the Department of Justice in the enforcement of the kidnapping
law indicates that it has established an administrative policy to
the effect that the Federal kidnapping law applies only to the
kidnapping of wealthy white citizens and white peace officers.””®

Thus, as had happened again and again, even extremely brutal kidnappings and
lynchings of blacks barely registered a response or call to action, while the kidnapping
of the children of wealthy whites moved courts and legislatures to ever-expanding
kidnapping definitions.”” Those new definitions created a host of merger problems. >

D. Kidnapping'’s Growing Vagueness Created a Merger Problem

Newly broadened statutes prohibited a kidnapping if there was “some slight con-
straint of the person”—a taking of some sort—and a detention or an asportation of
the most minor sort.””' Under the statutes, there was no indication of any minimum
period of detention; it could be “extremely short” such that “almost any detention
suffices—even one of a few minutes duration.””* Qther states did not require a
detention at all, so long as one had the intent to do so.*"
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27 Letter from Walter White to Homer Cummings, Attorney Gen. (Dec. 29, 1936), re-
printed in LYNCHING IN AMERICA, supra note 29, at 232-33.
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Kidnapping’s definition became increasingly vague and “varied so widely from
jurisdiction to jurisdiction that generalization [was] difficult.”*** Courts all over the
nation started to find kidnappings where the movements were slight and inconse-
quential *** Examples included crossing the street,”® a forced walk of eleven feet™’
or fifty to seventy-five feet,”® making a person leave or go into a house,”” driving
from a parking lot to an alley,*** moving around the office or across the room,**' or
restraining a person on the bed with a pillow and hand.*** The Supreme Court of
Arizona even observed that its statute went so far as to penalize ““standstill” kidnap-
ing.”** As that court later put it, “it is the fact of forcible removal, not the distance
involved, that establishes the crime of kidnapping.”***

And when defendants raised constitutional complaints to this massive over-
breadth, courts found few violations *** The Supreme Court rejected a claim that kid-
napping should merge with murder because the offenses were separate and unique **
This forced courts to focus their assessments on “how much [movement] was too
much[:] . . . what movement or restraint was necessary to commit the underlying
offense and what actions moved beyond that to warrant a kidnapping charge.”**’

This debate is well-illustrated with a California case from 1950, People v.
Knowles**® In that case, the defendant robbed a clothing store at gunpoint and
forced employees into a stockroom, where they took the employees” wallets and
then made the employees return to open the cash register before they fled with
money and items of clothing.*** The defendant argued his conduct amounted to an
armed robbery, but not an additional kidnapping.*°

4 ALIX, supra note 133, at xxiv.

%5 See Parker, supra note 190, at 537-45 (comparing California and New York’s approaches
to merger); Prince, supra note 36, at 789-90.

6 People v. Raucho, 47 P.2d 1108, 1111-12 (Cal. Dist. Ct. App. 1935).

B7 State v. Ayers, 426 P.2d 21, 24 (Kan. 1967).

2% People v. Melendrez, 77 P.2d 870, 871 (Cal. Dist. Ct. App. 1938).
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161 P.2d 475, 476 (Cal. Dist. Ct. App. 1945); People v. Cook, 64 P.2d 449, 449 (Cal. Dist.
Ct. App. 1937).

%0 State v. Brown, 312 P.2d 832, 835 (Kan. 1957).

#1 People v. Smith, 482 P.2d 655, 656 (Cal. 1971) (reversing kidnapping conviction).

2 Miller v. State, 124 So. 3d 395, 396-97 (Fla. Dist. Ct. App. 2013) (reversing kidnap-
ping conviction).

% Sate v. Taylor, 312 P.2d 162, 165 (Atiz. 1957).

4 State v. Jacobs, 380 P.2d 998, 1002 (Ariz. 1963) (citing People v. Wein, 326 P.2d 457
(Cal. 1958); People v. Chessman, 238 P.2d 1001 (Cal. 1952)).

M5 See, e.g., Jacobs, 380 P.2d at 1002-03.

26 Williams v. Oklahoma, 358 U.S. 576, 584—87 (1959).

X7 Prince, supra note 36, at 790.
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While the defendant conceded that the legislature had deliberately amended the
kidnapping statute to abandon “the requirement of movement of the victim” which
had traditionally been a part of kidnapping analysis, he argued that kidnapping
should only apply to seizures or detentions that were incident to a “traditional act
of kidnapping.”*!

Knowles argued that “the wave of public indignation at the widespread kidnap-
ping for ransom during the early nineteen-thirties” improperly motivated the stat-
ute > The court agreed that this may have been the case, but observed the legislature
could have had numerous other reasons, such as “rampant and terrorizing armed rob-
bery” foramending the statute *>* Even though Knowles’s “seizure and confinement
were an inseparable part of the robbery,” the court still sustained only a kidnapping
conviction.**

But Justice Edmonds was not convinced.” He saw a “startling innovation in
criminal law that an act which constitutes robbery is also kidnaping.”**® “As an act
of robbery now will also constitute a kidnaping,” and because kidnapping carried
a potential death sentence and robbery a sentence of five years to life, Edmonds
feared that “many charges of attempted robbery, and every one of robbery, inevita-
bly will be prosecutions for a crime which may be punishable by death.”’

Justice Edmonds noted that California had two kidnapping statutes, one that
followed the more traditional common law definition and another “of comparatively
recent origin.”*** But kidnapping, Edmonds noted, is “deeply and inescapably
attached to its historical basis™ and it behooved the court to thoroughly understand
and appreciate that background.” Edmonds discussed some of its history and
observed that after the Lindbergh kidnapping, in “this nationwide atmosphere of
public alarm,” California, along with “almost all of the other states,” systematically
broadened their statutes **°

Justice Edmonds found that some courts had taken steps to put “reasonable
limitations™ on broadly worded kidnapping statutes.**' Particularly, he noted that the
United States Supreme Court had also pushed back on this trend in a case where
Mormon fundamentalists were prosecuted under the Federal Kidnaping Act for
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