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IN THE SUPREME COURT
OF THE
STATE OF IDAHO

DON HALVERSON,
Plaintiff / Appellant,
and
CHARLOTTE HALVERSON
Plaintiff

VS.

NORTH LATAH COUNTY HIGHWAY
DISTRICT, BOARD OF COMMISSIONERS
FOR THE NORTH LATAH COUNTY HIGHWAY
DISTRICT; ORLAND ARNEBERG, RICHARD
HANSEN, SHERMAN CLYDE, in their official
capacities and in their individual capacities; DAN
PAYNIE, in his official capacity and in his
individual capacity,

Defendants / Respondents.

Appealed from the District Court of the Second
Judicial District of the State of Idaho, in
and for the County of Latah

HON. JOHN R. STEGNER, DISTRICT JUDGE

DON HALVORSON
PRO SE

RONALD J. LANDECK
ATTORNEY FOR RESPONDENTS

Filed this___ day of , 2009

STEPHEN W. KENYON, CLERK

By

Deputy
SUPREME COURT CASE NO. 36825-2009

VOLUME VII OF VII VOLUMES




TABLE OF CONTENTS

VOLUMEI

Complaint (March 3,2008) .......... ... ... i

Notice of Appearance (March 20,2008)..................... ... .. .. ...

Defendants’” Ex Parte Application or, Alternatively, Motion to Shorten

Time for Hearing (March 20,2008. . ........ ... .. ... ... .. ... ... ...

Affidavit of Ronald J. Landeck in Support of Defendants” Ex Parte
Application or , Alternatively, Motion and Brief to Enlarge Time to File
Responsive Pleading to Plaintiffs’ Complaint and to Respond to Plaintiffs’

Discovery Requests (March 20,2008)..................................

Defendants’” Ex Parte Application or, Alternatively, Motion and Brief to
Enlarge Time to File Responsive Pleading to Plaintiffs” Complaint and to

Plaintiffs” Discovery Requests. .. ....... ... ... i i
Order of Voluntary Recusal (March 20,2008). ..........................

Order Assigning Judge (March 21,2008)............. ... .. . ...... ...

Order Granting Defendants” Ex Parte Application to Enlarge Time

(March 21, 2008). . . . ..o

Plaintiffs” Motion to Reconsider Order Granting Defendants’ Ex Parte
Application to Enlarge Time (March 28,2008). . ........................

Plaintiffs” Brief in Support of Plaintiffs” Motion to Reconsider Order

Granting Defendants’ Ex Parte Application Enlarge Time (March 28, 2008).

Plaintiffs” Affidavit in Support of Plaintiffs’ Motion to Reconsider Order
Granting Defendants” Ex Parte Application to Enlarge Time

(March 28, 2008). . .. ...

Plaintiffs’ Motion for Declaratory Judgment Under I.C. §67-8003(3)

(April 11, 2008). . . ..

Plaintiffs’ Brief in Support of Plaintiffs” Motion for Declaratory Judgment

Under LC. §67-8003(3) (April 11, 2008). . . ... ..\ ooee e

Defendants” Ex Parte Application or, Alternatively, Motion and Brief to
Enlarge Time to File Responsive Pleading to Plaintiffs’ Motion for

Declaratory Judgment and Motion to Vacate Hearing (April 14, 2008). . . . ..

TABLE OF CONTENTS -1-

36

38

40

43

47

49

51

54

57

65

68

75

165



Defendants” Second Ex Parte Application or, Alternatively, Motion to
Shorten Time for Hearing (April 14,2008). . ................ .. ... ... ..

Court Minutes (April 15, 2008) Motion to Reconsider. ...................

Order Denying Plaintiffs’ Motion to Reconsider Order Granting Defendants’
Ex Parte Application to Enlarge Time (April 16,2008). .. .................

Order Vacating Hearing Set for Plaintiffs’ Motion for Declaratory Judgment
Under I.C. §67-8003(3) (April 16,2008). . .......... ... ... .. . ...,

Plaintiffs” Motion for Declaratory Judgment of I.C. §40-203a (April 24, 2008).

Plaintiffs” Brief in Support of Plaintiffs” Motion for Declaratory Judgment
of 1.C. §40-203a (April 24,2008). . ... ... .

Plaintiffs” Affidavit in Support of Plaintiffs’ Motion for Declaratory Judgment

of I.C. §40-203a (April 24,2008). . . .. ...
Answer (May 9,2008). .. ... ... .

Defendants” Objection to Plaintiff’s Motion for Declaratory Judgment of
1.C. §40-203(a) and Brief (May 9,2008). ........... .. ... ...

Defendants” Objection to Plaintiffs’ Motion for Declaratory Judgment
Under I.C. §67-8003(3) and Brief (May 9,2008). ..........................

Court Minutes (May 13, 2008) Motion for Declaratory Judgment 40-203a. . . .

Plaintiffs” Reply to Defendants” Objection to Plaintiffs’ Motion for
Declaratory Judgment Under 1.C. §67-8003(3) and Brief (May 20, 2008). .. . ..

VOLUME II
Court Minutes (May 27, 2008) Motion for Declaratory Judgment 67-8003. . . .

Opinion and Order on Plaintiffs’ Motion for Declaratory Judgment of

I.C. §40-203A and Plaintiffs’ Motion for Declaratory Judgment Under
L.C.8§67-8003(3) (June 9,2008). ... .. ...
Order for Telephonic Scheduling Conference (July 9,2008). ...............
Plaintiffs” Motion and Brief to Reconsider Court’s Opinion and Order on
Plaintiffs” Motion for Declaratory Judgment of I.C. §40-203a and Plaintiffs’
Motion for Declaratory Judgment Under 1.C. §67-8003(3) (July 11, 2008). . . ..

TABLE OF CONTENTS -2-

168

170

172

174

176

184

221

225

229

237

249

251

260

262



Defendants” Ex Parte Application

or, Alternatively, Motion to Vacate and

Reset Hearing on Plaintiffs” Motion to Reconsider (July 17,2008)...........

Order Granting Defendants” Ex Parte Application to Vacate and Reset Hearing

on Plaintiffs” Motion to Reconsider (July 18,2008)........................

Amended Order for Telephonic Scheduling Conference (July 21, 2008). . . . ..

Defendants” Responsive Brief to Plaintiffs” Motion to Reconsider

(July 28,2008). ... ..............

Court Minutes (August 26, 2008) Motion to Reconsider. . .............. ...

Order Setting Case for Trial and Pre-Trial Conference (September 5, 2008). . .

Opinion and Order on Plaintiffs” Motion for Reconsideration

(September 5,2008). . ...........

Plaintiffs’ Motion for Partial Summary Judgment/ Adjudication of the Issue of

......................................

the Nullification of the Original Prescriptive Right of Way and Subsequent
Burden of Proof of Prescription and/or Validation of a Legally Established
Right of Way (September 19,2008). .. ...... ... ... .. . . .

Plaintiffs” Affidavit in Support of Plaintiffs’ Motion for Partial Summary
Judgment/ Adjudication of the Issue of the Nullification of the Original
Prescriptive Right of Way and Subsequent Burden of Proof of Prescription

(September 19, 2008). . ..........

Plaintiffs” Motion for Partial Summary Judgment/ Adjudication of the Issue

of the Facial Validity of the NLCHD's Standing Operating Procedure/Policy/

Custom of Widening a Prescriptive Right-of-Way (October 6, 2008).........

Defendants” Ex Parte Application

or, Alternatively, Motion to Reset Hearing

on Plaintiffs” Motion for Partial Summary Judgment (October 7, 2008). . . . ..

Order Granting Defendants’ Ex Parte Application to Vacate and Reset Hearing

on Plaintitfs” Motion for Partial Summary Judgment (October 14, 2008). . . . ..

Defendants” Ex Parte Application

or, Alternatively, Motion to Reset Hearing

on Plaintiffs” Motion for Partial Summary Judgment Filed October 6, 2008,

and Brief (October 14, 2008). . . . ..

Order Granting Defendants’ Ex Parte Application to Vacate and Reset
Hearing on Plaintiffs” Motion for Partial Summary Judgment Filed

October 6, 2008 (October 20, 2008)

TABLE OF CONTENTS

294

296

298

300

302

304

307

313

321

324

335

344

346

349



Plaintiffs” Interrogatories and Requests for Admissions and Defendants’
Responses (PIRADR) (October 21,2008). .. ....... ... ...

Plaintiffs” Motion for Partial Summary Judgment/ Adjudication of the Issue
of the Cause for Action Under 42 U.S.C. 1983 (October 21, 2008). . .........

Plaintiffs’ Memorandum in Support of Plaintiffs” Motion for Partial Summary
Judgment/ Adjudication of the Issue of the Cause for Action Under 42 US.C.
1983 (October 21,2008). . . ... ..

Plaintiffs” Affidavit in Support of Plaintiffs’ Motion for Partial Summary
Judgment/ Adjudication of the Issue of the Cause for Action Under 42 U.S.C.
1983 (October 21, 2008). . . . ..ottt

Plaintiffs” Ex Parte Application/Motion for Enlargement of Time to Name
Expert Witnesses (October 21,2008). .. ........ .. . .. ..

Defendants’ First Motion for Protective Orders, for Enlargement of Time and
For Attorney Fees and Brief (October 22,2008). ................ ... ......

VOLUME III
Defendants’ First Record Supplement in Support of Defendants” First Motion
For Protective Orders (October 22,2008). ........... ... .. ....... .. ...

VOLUME IV
Defendants” Answering Brief to Plaintiffs’ Motions for Partial Summary
Judgment Filed September 19, October 6 and October 21, 2008, Defendants’
Motion to Strike and Defendants” Motion for Attorney Fees
(November 4, 2008). . . ... ...

Affidavit of Dan Payne in Opposition to Plaintiffs’ Motion for Partial Summary

Judgment Filed September 19, October 6, and October 21, 2008
(November 4, 2008). . ... ... ..

Affidavit of Dan Carscallen in Opposition to Plaintiffs’ Motions for Partial
Summary Judgment Filed September 19, October 6, and October 21, 2008
(November 4, 2008). . ... ... o

Affidavit of Orland Arneberg in Opposition to Plaintiffs’ Motions for Partial
Summary Judgment Filed September 19, October 6, and October 21, 2008
(November 4, 2008). . . . ... .o

Defendants’ First Record Supplement in Opposition to Plaintiffs” Motions for

Partial Summary Judgment Filed September 19, October 6, and October 21, 2008

(November 4, 2008). . . .. ... i

TABLE OF CONTENTS -4 -

351

387

390

406

410

415

428

625

636

641

644

647



Plaintiffs” First Certification of Compliance with I.R.C.P. Rule 37(a)
(November 10, 2008). . ... ... e
Plaintiffs” First Record Supplement in Support of Plaintiffs” Motions for
Partial Summary Judgments/ Adjudication of the Issues of the Cause for
Action Under 42 U.S.C. 1983, Facial Validity of the NLCHD’S Standing
Operating Procedure/Policy / Custom of Widening a Prescriptive Right of
Way, and Nullification of the Original Prescriptive Right of Way and
Subsequent Burden of Proof of Prescription (November 10, 2008). . ........
Plaintiffs” Reply Brief to Defendants” Answering Brief to Plaintiff’s Motions
For Partial Summary Judgment Filed September 19, October 6, and

October 21, 2008, and Defendants’ Motion to Strike and Defendants” Motion
For Attorney Fees (November 10,2008). ................ .. ... ... ...,
Plaintiffs” Objection to Defendants’ First Motion for Protective

Orders, For Enlargement of Time and for Attorney Fees and Brief
(November 10, 2008)

Plaintiffs” First Request for Conference (November 10, 2008)..............
Plaintiffs’ Second Record Supplement in Support of Plaintiffs’ First Request
For Conference (November 10,2008). . ....... ... . ... ... .. .

Court Minutes (November 18, 2008) Pending Motions. . .................
Amended Order Setting Case for Trial and Pre-Trial Conference
(November 20,2008). . .. ...t
Opinion and Order on Plaintiffs” Motions for Summary Judgment and
Defendants” Motion for Protective Orders, for Enlargement of Time and
For Attorney Fees (December 8,2008). . ........ ... ... .. ... ... ...,
Plaintiffs” First Certification of Compliance with L.R.C.P. Rule 37(a)
(January 26,2009). . .. ...
VOLUME V
Plaintiffs” Third Record Supplement (January 26,2009). . .................
Plaintiffs’ Motions for Partial Summary Judgments and Other Motions
Submitted January 26, 2009, and Brief (January 26,2009)..................
Plaintiffs” Affidavit in Support of Plaintiffs’ Motions for Partial Summary
Judgments and Other Motions Submitted January 26, 2009 (January 26, 2009).

TABLE OF CONTENTS

661

666

711

729

739

741

758

760

763

775

780

918

1092



Defendants’ Second Record Supplement in Support of Defendants” Motion
For Summary Judgment (February 2,2009). ......................... ...

VOLUME VI
Brief in Support of Defendants” Motion for Summary Judgment
(February 2, 2009). . . . .. e
Affidavit of Larry J. Hodge (February 2,2009). . ............ ... ... ...
Second Affidavit of Dan Carscallen (February 2,2009). ...................
Second Affidavit of Dan Payne (February 2,2009)........................
Defendants” Motion for Summary Judgment (February 3, 2009)............
Order Setting Hearing (February 9,2009). .......... ... ... . ..........
Defendants’ Answering Brief and Objections to Plaintiffs” Motions for
Partial Summary Judgments and Other Motions Submitted January 26, 2009
(February 13,2009). . ... .. ...
Defendants” Motion to Strike and Brief (February 13,2009)................
Third Affidavit of Dan Carscallen (February 13,2009)....................
Defendants” Disclosure of Expert Witness (February 13,2009).............
Plaintiffs’ Answering Brief to Defendants’ Motion for Summary Judgment and
Reply to Defendants” Answering Brief and Objections to Plaintiffs” Motions
For Partial Summary Judgments and Other Motions Submitted January 26, 2009
(February 17,2009). . ... .. .
Plaintiffs” Atffidavit in Support of Plaintiffs’ Answering Brief to Defendants’
Motion for Summary Judgment and Reply to Defendants’” Answering Brief
and Objections to Plaintiffs’ Motions for Partial Judgments and Other Motions

Submitted January 26, 2009 (February 17,2009). .............. .. ..........

VOLUME VII
Plaintiffs” Fourth Record Supplement (February 17,2009). . ................

Ed Swanson’s First Affidavit (February 17,2009).........................
Ole Hanson's First Affidavit (February 17,2009)................... ... ....
Joe Yockey's First Atfidavit (February 17,2009). . ........ .. ... .

TABLE OF CONTENTS -6-

1104

1116

1143

1157

1209

1217

1219

1260

1347

1360

1400

1403

1406



Plaintiffs” Motion to Strike (February 17,2009). . ..........................
Defendants” Second Motion to Strike and Brief (February 24, 2009). . ...... ..
Defendants” Motion to Enlarge Time (February 24, 2009). . . ................
Third Aftfidavit of Dan Payne (February 24,2009). ........................

Defendants” Reply Brief in Support of Defendants” Motion for Summary
Judgment (February 26,2009). . ........ ... ... .. ... ... ...l

Defendants” Motion for Expedited Hearing (February 27, 2009). . ............
Court Minutes (March 3, 2009) Pending Motions. . ........................
Order Vacating Pretrial and Jury Trial (April 6,2009). . ....................

Opinion and Order on Plaintiffs” Motions for Partial Summary Judgment and
Defendants” Motion for Summary Judgment (May 11,2009). ................

Defendants” Motion for Attorney Fees and Costs (May 21,2009).............
Defendants” Memorandum of Attorney Fees and Costs (May 21, 2009). .. ... ..

Affidavit of Ronald J. Landeck in Support of Defendants” Memorandum of
Attorney Fees and Costs (May 21,2009). . ........ ... o,

Plaintiffs” Motion to Strike Defendants” Motion for Attorney Fees and Costs
and Plantiffs’” Answering Brief to Defendants” Motion for Attorney Fees

and Costs (June 1,2009). . ....... . ... . i e
Notice of Appeal (June 19,2009). . ... i

Court Minutes (June 23, 2009) Motion for Attorney Fees and Costs. .........

Opinion and Order on Defendants” Motion for Attorney Fees and Costs
(August 3,2009). . . ...

Judgment for Attorney Fees and Costs (August17,2009). ..................

Clerk’s Certificate. . . .. ..o e

TABLE OF CONTENTS -7-

1409

1414

1419

1421

1428

1447

1449

1451

1454

1485

1487

1493

1497

1507

1514

1516

1528

1530

1531



INDEX

Affidavit of Dan Carscallen” in Opposition to Plaintiffs” Motions for Partial
Summary Judgment Filed September 19, October 6, and October 21, 2008
(November 4, 2008). .(VOLIV) ... ... i

Affidavit of Dan Payne in Opposition to Plaintiffs’ Motion for Partial Summary

Judgment Filed September 19, October 6, and October 21, 2008

(November 4, 2008). (VOLIV) ... ... .
Affidavit of Larry J. Hodge (February 2, 2009). (VOL VI)...............
Affidavit of Orland Arneberg in Opposition to Plaintiffs” Motions for Partial

Summary Judgment Filed September 19, October 6, and October 21, 2008
(November 4,2008). (VOLIV). ... .. ... . i

Affidavit of Ronald J. Landeck in Support of Defendants” Ex Parte

Application or , Alternatively, Motion and Brief to Enlarge Time to File
Responsive Pleading to Plaintiffs’ Complaint and to Respond to Plaintiffs’
Discovery Requests (March 20, 2008). (VOLI)................... .. ...

Affidavit of Ronald J. Landeck in Support of Defendants’ Memorandum of
Attorney Fees and Costs (May 21,2009). (VOLVII)....................

Amended Order for Telephonic Scheduling Conference (July 21, 2008)
(VOLID). . oo

Amended Order Setting Case for Trial and Pre-Trial Conference

(November 20, 2008). . (VOLIV) ... .. i

Answer (May 9,2008). . (VOLI)....... ...

Brief in Support of Defendants” Motion for Summary Judgment

(February 2,2009). .(VOL VI). . ...
Certificate of Service. (VOL VII) ... ... ... i,
Clerk’s Certificate. (VOL VII). ...
Complaint (March 3,2008) . (VOLI).......... .. ... i ..
Court Minutes (April 15, 2008) Motion to Reconsider. (VOLI)..........

Court Minutes (August 26, 2008) Motion to Reconsider. .(VOLII). .. ... ..

Court Minutes (June 23, 2009) Motion for Attorney Fees and Costs

(VOL VID). .o

INDEX

641

636

1143

644

40

1493

298

760

225

1116

1531

1530

170

302

1514



Court Minutes (March 3, 2009) Pending Motions. . (VOL VII). ............

Court Minutes (May 13, 2008) Motion for Declaratory Judgment 40-203a

(VOLI). . e

Court Minutes (May 27, 2008) Motion for Declaratory Judgment 67-8003

(VOLII). ..o

Court Minutes (November 18, 2008) Pending Motions. .(VOLIV).........

Defendants” Answering Brief and Objections to Plaintiffs’ Motions for

Partial Summary Judgments and Other Motions Submitted January 26, 2009
(February 13,2009). (VOLVI)........................

Defendants” Answering Brief to Plaintiffs” Motions for Partial Summary

Judgment Filed September 19, October 6 and October 21,

2008, Defendants’

Motion to Strike and Defendants” Motion for Attorney Fees

(November 4, 2008). (VOLIV).......... .. ..........

Defendants’ Disclosure of Expert Witness (February 13, 2009). .(VOL VI). ..

Defendants” Ex Parte Application or, Alternatively, Motion and Brief to
Enlarge Time to File Responsive Pleading to Plaintiffs’ Motion for
Declaratory Judgment and Motion to Vacate Hearing (April 14, 2008)

Defendants” Ex Parte Application or, Alternatively, Motion and Brief to
Enlarge Time to File Responsive Pleading to Plaintiffs’ Complaint and to

Plaintiffs” Discovery Requests. (VOLI)................

Defendants” Ex Parte Application or, Alternatively, Motion to Reset Hearing

on Plaintiffs’ Motion for Partial Summary Judgment Filed October 6, 2008,

and Brief (October 14, 2008). (VOLII)................

Defendants” Ex Parte Application or, Alternatively, Motion to Reset Hearing

on Plaintiffs’” Motion for Partial Summary Judgment (October 7, 2008)

(VOLII). .o

................

Defendants’ Ex Parte Application or, Alternatively, Motion to Shorten

Time for Hearing (March 20, 2008). (VOLI)...........

Defendants” Ex Parte Application or, Alternatively, Motion to Vacate and
Reset Hearing on Plaintiffs” Motion to Reconsider (July 17, 2008). .(VOL II) .

Defendants” First Motion for Protective Orders, for Enlargement of Time and

For Attorney Fees and Brief (October 22, 2008). .(VOL II)

INDEX

1449

235

249

758

1221

625

1257

165

43

346

335

38

294

415



Defendants’ First Record Supplement in Opposition to Plaintiffs’ Motions for
Partial Summary Judgment Filed September 19, October 6, and October 21, 2008

(November 4,2008). (VOLIV) ... .

Defendants’ First Record Supplement in Support of Defendants’ First Motion

For Protective Orders (October 22, 2008). (VOLIIL) .............. .. ... ...

Defendants’ Memorandum of Attorney Fees and Costs (May 21, 2009)
(VOLVID). .o

Defendants’ Motion for Attorney Fees and Costs (May 21, 2009). .(VOL VII).
Defendants’” Motion for Expedited Hearing (February 27, 2009). .(VOL VII) .
Defendants’ Motion for Summary Judgment (February 3, 2009). .(VOL VI) .
Defendants’ Motion to Enlarge Time (February 24, 2009). (VOL VII). . ....
Defendants’ Motion to Strike and Brief (February 13, 2009). . (VOL VI). .. ..

Defendants” Objection to Plaintiff’s Motion for Declaratory Judgment of
I.C. §40-203(a) and Brief (May 9,2008). . (VOLI)....... ... ... .. ... ...

Defendants” Objection to Plaintiffs’ Motion for Declaratory Judgment
Under 1.C. §67-8003(3) and Brief (May 9, 2008). (VOLI)..................

Defendants” Reply Brief in Support of Defendants’ Motion for Summary
Judgment (February 26,2009). (VOLVII). .........o o oot

Defendants” Responsive Brief to Plaintiffs’ Motion to Reconsider
(July 28,2008). . (VOLII) . ... ..o e

Defendants” Second Ex Parte Application or, Alternatively, Motion to
Shorten Time for Hearing (April 14, 2008). . (VOLI)................ .. ...

Defendants’ Second Motion to Strike and Brief (February 24, 2009)

(VOLVII). .. e

Defendants” Second Record Supplement in Support of Defendants” Motion

For Summary Judgment (February 2,2009). . (VOLV)....................

Ed Swanson’s First Affidavit (February 17, 2009). . (VOL VII)..............
Joe Yockey’s First Affidavit (February 17, 2009). . (VOL VII). ..............

Judgment for Attorney Fees and Costs (August 17, 2009). (VOL VII).......

INDEX

647

428

1487

1485

1447

1217

1419

1233

229

232

1428

300

168

1414

1104

1400

1406

1528



Notice of Appeal (June 19,2009). . (VOLVII)......................... ...
Notice of Appearance (March 20, 2008). . (VOLI)........................
Ole Hanson's First Affidavit (February 17,2009). . (VOLVII).............

Opinion and Order on Defendants” Motion for Attorney Fees and Costs
(August3,2009). . (VOLVII). ... o

Opinion and Order on Plaintiffs’ Motion for Declaratory Judgment of
I.C. 840-203 A and Plaintiffs’ Motion for Declaratory Judgment Under
[.C. §67-8003(3) June 9,2008). . (VOLIL) . ... ...t

Opinion and Order on Plaintiffs” Motion for Reconsideration
(September 5,2008). . (VOLII). .. ...

Opinion and Order on Plaintiffs” Motions for Partial Summary Judgment and
Defendants’ Motion for Summary Judgment (May 11, 2009). . (VOL VII). . ..

Opinion and Order on Plaintiffs” Motions for Summary Judgment and
Defendants” Motion for Protective Orders, for Enlargement of Time and
For Attorney Fees (December 8,2008). . (VOLIV)........................
Order Assigning Judge (March 21,2008). . (VOLI).......................

Order Denying Plaintiffs” Motion to Reconsider Order Granting Defendants’
Ex Parte Application to Enlarge Time (April 16, 2008). . (VOLIL)...........

Order for Telephonic Scheduling Conference (July 9, 2008). . (VOLII) . ... ..

Order Granting Defendants’ Ex Parte Application to Enlarge Time
(March 21,2008). . (VOLI). .. ...

Order Granting Defendants” Ex Parte Application to Vacate and Reset Hearing
on Plaintiffs’ Motion for Partial Summary Judgment (October 14, 2008)
(VOLIL). . oo

Order Granting Defendants’ Ex Parte Application to Vacate and Reset Hearing
on Plaintiffs” Motion to Reconsider (July 18, 2008). . (VOLII)..............

Order Granting Defendants’ Ex Parte Application to Vacate and Reset
Hearing on Plaintiffs” Motion for Partial Summary Judgment Filed

October 6, 2008 (October 20,2008). . (VOLII) . ..... ...

Order of Voluntary Recusal (March 20, 2008). . (VOLIL)..................

INDEX

1507

36

1403

1516

251

307

1454

763

49

172

260

51

344

296

349

47



Order Setting Case for Trial and Pre-Trial Conference (September 5, 2008)
(VOL D). o oo e e e

Order Setting Hearing (February 9,2009). . (VOL VD). ....................

Order Vacating Hearing Set for Plaintiffs” Motion for Declaratory Judgment
Under I.C. §67-8003(3) (April 16, 2008). . (VOLI)........................

Order Vacating Pretrial and Jury Trial (April 6, 2009). . (VOL VII).........

Plaintiffs” Affidavit in Support of Plaintiffs’ Answering Brief to Defendants’
Motion for Summary Judgment and Reply to Defendants” Answering Brief
and Objections to Plaintiffs’ Motions for Partial Judgments and Other Motions
Submitted January 26, 2009 (February 17,2009). . (VOLVI)...............

Plaintiffs” Affidavit in Support of Plaintiffs’ Motion for Declaratory Judgment
of I.C. §40-203a (April 24, 2008). . (VOLI)......... .. ... . ... .. ... ...,

Plaintiffs” Affidavit in Support of Plaintiffs’ Motion for Partial Summary
Judgment/ Adjudication of the Issue of the Cause for Action Under 42 U.S.C.
1983 (October 21,2008). . (VOLII) .. ...

Plaintiffs” Affidavit in Support of Plaintiffs’ Motion for Partial Summary
Judgments and Other Motions Submitted January 26, 2009 (January 26, 2009)

Plaintiffs” Affidavit in Support of Plaintiffs” Motion to Reconsider Order

Granting Defendants” Ex Parte Application to Enlarge Time
(March 28,2008). . (VOLI). . ..ot e

Plaintiffs” Affidavit in Support of Plaintiffs’ Motions for Partial Summary
Judgment/ Adjudication of the Issue of the Nullification of the Original
Prescriptive Right of Way and Subsequent Burden of Proof of Prescription
(September 19,2008). . (VOLII) . ... ..o e

Plaintiffs” Answering Brief to Defendants” Motion for Summary Judgment and
Reply to Defendants” Answering Brief and Objections to Plaintiffs” Motions

For Partial Summary Judgments and Other Motions Submitted January 26, 2009

(February 17,2009). . (VOL VI). . ... ...

Plaintiffs” Brief in Support of Plaintiffs” Motion for Declaratory Judgment
Under 1.C. §67-8003(3) (April 11, 2008). . (VOLL)....... ... ..ot

Plaintiffs’ Brief in Support of Plaintiffs” Motion for Declaratory Judgment
of 1.C. §40-203a (April 24, 2008). .(VOLI)..... ... ... ... .. i

INDEX

304

1219

174

1451

1347

221

406

1092

65

321

1260

75

184



Plaintiffs’ Brief in Support of Plaintiffs’ Motion to Reconsider Order
Granting Defendants” Ex Parte Application Enlarge Time (March 28, 2008)

Plaintiffs” Ex Parte Application/Motion for Enlargement of Time to Name
Expert Witnesses (October 21,2008). (VOLIL)..........................

Plaintiffs” First Certification of Compliance with LR.C.P. Rule 37(a)
(January 26,2009). (VOLIV) ... i e

Plaintiffs” First Certitication of Compliance with I.R.C.P. Rule 37(a)
(November 10, 2008). . (VOLIV). ...

Plaintiffs” First Record Supplement in Support of Plaintiffs” Motions for
Partial Summary Judgments/ Adjudication of the Issues of the Cause for
Action Under 42 U.S.C. 1983, Facial Validity of the NLCHD’S Standing
Operating Procedure/Policy / Custom of Widening a Prescriptive Right of
Way, and Nullification of the Original Prescriptive Right of Way and
Subsequent Burden of Proof of Prescription (November 10, 2008)

(VOLIV). .

Plaintiffs” First Request for Conference (November 10, 2008). .(VOLLV) . ...
Plaintiffs” Fourth Record Supplement (February 17, 2009). .(VOL VII). . .. ..

Plaintiffs” Interrogatories and Requests for Admissions and Defendants’
Responses (PIRADR) (October 21, 2008). (VOLII). ......................

Plaintiffs” Memorandum in Support of Plaintiffs’ Motion for Partial Summary
Judgment/ Adjudication of the Issue of the Cause for Action Under 42 U.S.C.
1983 (October 21, 2008). (VOLIL). ... ...

Plaintiffs” Motion and Brief to Reconsider Court’s Opinion and Order on
Plaintiffs” Motion for Declaratory Judgment of 1.C. §40-203a and Plaintiffs’
Motion for Declaratory Judgment Under 1.C. §67-8003(3) (July 11, 2008)
(VOLIL). ..o

Plaintiffs” Motion for Declaratory Judgment of 1.C. §40-203a (April 24, 2008)

Plaintiffs” Motion for Declaratory Judgment Under 1.C. §67-8003(3)
(April 11,2008). (VOLI). .. ...

Plaintiffs” Motion for Partial Summary Judgment/ Adjudication of the Issue of
the Nullification of the Original Prescriptive Right of Way and Subsequent
Burden of Proof of Prescription and/or Validation of a Legally Established
Right of Way (September 19, 2008). .(VOLII). ...............oooviii...

INDEX

57

410

775

661

666

739

1360

351

390

262

176

68

313



Plaintiffs” Motion for Partial Summary Judgment/ Adjudication of the Issue
of the Cause for Action Under 42 U.S.C. 1983 (October 21, 2008). .(VOL 1I). .

Plaintiffs” Motion for Partial Summary Judgment/ Adjudication of the Issue

of the Facial Validity of the NLCHD'’s Standing Operating Procedure/Policy/
Custom of Widening a Prescriptive Right-of-Way (October 6, 2008). .(VOL 1I).

Plaintiffs’ Motion to Reconsider Order Granting Defendants” Ex Parte
Application to Enlarge Time (March 28, 2008). (VOLI)...................

Plaintiffs” Motion to Strike (February 17, 2009). (VOLVII)................
Plaintiffs” Motion to Strike Defendants” Motion for Attorney Fees and Costs
and Plantiffs’” Answering Brief to Defendants” Motion for Attorney Fees

and Costs (June 1,2009). (VOLVII). .. ... .. ..o i

Plaintiffs” Motions for Partial Summary Judgments and Other Motions
Submitted January 26, 2009, and Brief (January 26, 2009). (VOLV)........

Plaintiffs” Objection to Defendants’ First Motion for Protective

Orders, For Enlargement of Time and for Attorney Fees and Brief
(November 10,2008). (VOLIV) ... ... ...
Plaintiffs” Reply Brief to Defendants” Answering Brief to Plaintiff’s Motions
For Partial Summary Judgment Filed September 19, October 6, and

October 21, 2008, and Defendants” Motion to Strike and Defendants” Motion
For Attorney Fees (November 10, 2008). (VOLIV) ... ... ... ... ........
Plaintiffs’ Reply to Defendants” Objection to Plaintiffs’ Motion for
Declaratory Judgment Under 1.C. §67-8003(3) and Brief (May 20, 2008)
Plaintiffs” Second Record Supplement in Support of Plaintiffs” First Request
For Conference (November 10, 2008). (VOLIV)........... ... ... .. .. ...
Plaintiffs’ Third Record Supplement (January 26, 2009). . (VOL V)...... ...
Second Affidavit of Dan Carscallen (February 2, 2009). (VOLVI).........
Second Affidavit of Dan Payne (February 2, 2009). . (VOL VI).............
Third Affidavit of Dan Carscallen (February 13, 2009). . (VOL VI)..........

Third Affidavit of Dan Payne (February 24, 2009). . (VOL VII).............

INDEX

387

324

54

1409

1497

918

729

711

237

741

780

1157

1209

1236

1421



Don Halvorson

1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602

Plaintiff, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

Don & Charlotte Halvorson (Husband and Wife)) Case No. CV 2008-180

Plaintiffs PLAINTIFFS’ FOURTH RECORD
VS, SUPPLEMENT

North Latah County Highway District; Board of

Commissioners for the North Latah County

)
)
)
)
Highway District, Ortand Arneberg, Richard )
Hansen, Sherman Clyde, in their Official )
Capacities, and in their Individual Capacities; )
Dan Payne, in his Official Capacity and in his )
Individual Capacity )

)

Defendants

STATE OF IDAHO )
)ss.
County of Latah )
Don Halvorson and Charlotte Halvorson depose and say:
1. We are the Plaintiffs named in the above case and hereby submit Plaintiffs’ Fourth

Record Supplement

PLAINTIFFS FOURTH RECORD SUPPLEMENT o
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2. Attached hereto with reference to the corresponding number is a true and correct copy
of Land Patent Details—BLM GLO Records @
http://www.glorecords.blm.gov/PatentSearch/Detail.asp?PatentDocClassCode=SER & Ac

cession=1118993&Index=1&QryID=38950.94&DetailTab=1, Land Patent Details, for

Douglas R. Kelly: and
http://www.glorecords.blm.gov/PatentSearch/Image.asp?PatentDocClassCode=SER & Ac
cession=1118993&Format=PDF&Page=1&Index=1&QrylD=39236%2E82, Document
Image, for Douglas R. Kelly referenced as Item No. 1.
3. Attached hereto with reference to the corresponding number is a true and correct copy
of Land Patent Details—BLM GLO Records @
http://www.glorecords.blm.gov/PatentSearch/Detail.asp?PatentDocClassCode=SER&Ac
cession=IDIDAA+020330& Index=3&QryID=39825.84&DetailTab=1, Land Patent
Details. for Emmett J. Gemmill; and
http://www.glorecords.blm.gov/PatentSearch/Detail.asp?PatentDocClassCode=SER & Ac
cession=IDIDAA+020330&Index=3&QryID=39825%2E84&DetailTab=2, Legal Land
Descripﬁo‘n, for Emmett J. Gemmill referenced as Item No. 2.
4. Attached hereto with reference to the corresponding number is a true and correct copy
of photograph (all taken in 2006, unless otherwise noted) and/or map referenced as [tem
No. 3:

(a) p. #1. of “Rierson™ fence along Little Bear Ridge Road; NLCHD jurisdiction,
showing buried fence by road maintenance;

(b) p. #2 of aerial view of section 135; FSA files circa 1989;

(¢) p. #3 of Plaintiffs’ fence on Camps Canyon Road:

(d)y p. #4 view looking northwest of 3+/- acre parcel showing Wagner “post™ at
edge of the road ("A™), east property line ("B™), grassy draw (“C™), “hardened area”
where seasonal creek crossed the road (“D7), and (“E”) approximate original intersection

of east property line with the old Camps Canyon Road, prior to 1996;

PLAINTIFFS FOURTH RECORD SUPPLEMENT
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PLAINTIFFS FOURTH RECORD SUPPLEMENT 1

(e) p. #5 Plaintiffs’ corral with support fence of wire fence showing new drainage
ditch (*B) and old compaction roller pushed into fence knocking off of top rail (“A™);

(f) p. #6 Plaintiffs’” 5-wire fence at narrowest spot of the “buffer”, edge of road
and supporting structures when fence was rebuilt in 1997 (“B™). and bottom 2 wires
covered with dirt and gravel in summer of 2006;

(g) p. #7 showing scarring and erosion of Plaintiffs property after Wagners pulled
the rocks off after the Rimrock survey showed the driveway access to be wholly o

Plaintiffs land;

(h) p. #8 Plaintiffs fence (looking west) is buried by snow plow pushing snow into
fence;

(1) p. #9 Plaintiffs fence is buried by snow plow pushing snow into fence;

(1) p. #10 Spring thaw 2008 showing damage to fence and gravel on top of
melting snow showing how far of in excess Defendants pushed snow:

(k) p. #11 same area as #8 looking east showing distance of travelled road surface.
“tire tracks™ and Plaintiffs” fence;

(1) p. #12 looking due west showing 3+/- acre parcel showing south property line
(““A”), east property (“B”), old farm line before Rimrock survey (“C”), and “hardened
area where seasonal creek crossed the road;

(m) p. #13 looking due west showing south property line (“A™), east property
(“B™), Wagner survey “post” (“C™), and “hardened area where seasonal creek crossed the
road;

(n) p. #14 looking northwest from Camps Canyon Road showing grassy draw
(“A™). old pine trees ("B™), approximate path of old road, prior to 1996;

(o) p. # 15 2007 FSA aerial photo with property lines and farm field lines;

(p) p. #16 looking northwest, approximate line of old fence and excavated trees
and distance fence is off the road (approximate view of #9);

(q) p. #17 looking south at 8 foot bank left by moving road base to the northeast

in 1996;
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(r) p. #18 Metsker Map circa early 1950°s “TOWNSHIP 39 N.. 3 W.B.M.”

(s) p. #19 Standard Atlas of Latah County, Geo. A. Ogle & Co. Chicago 1914,
showing TOWNSHIP 39N.. Range 3 W, showing extent of wagon trails through Camps
Canyon;

(1) p. # 20 looking south along east property line after NLCHD excavated the
remains of the 8 foot bank, showing road paralleling east property line and 84 +/- feet
loss of road frontage;

(u) p. #21 Latah County Road Plat Book showing Camps Canyon Road not
crossing section 15, that it was not recorded;

(v) p. #22 photo showing congruence of Rimrock survey with original fence line;
old barb wire fence embedded into old tree stump 100 vears old (“A”), and stake marking
west line of SE 4 NE ¥ (*B™).

5. Attached hereto with reference to the corresponding number is a true and correct copy
of Defendants” Responses To Plaintiffs” First Request For Admissions (Payne)
referenced as Item No. 4.

6. Attached hereto with reference to the corresponding number is a true and correct copy
of Defendants” Responses To Plaintiffs’ First Interrogatories (Payne) referenced as Item
No. 5.

Dated this 17" day of February, 2009,

B Don Halvorson
SUBSCRIBED AND SWORN TO before me this 1 7" day of February, 2009.

b
\\&i;‘%%

W ARY PbBT 1C for me Stau of }ddho

My commission expires: | g %ﬁ;g [ =
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The subsequent inquiry is whether defendants’ actions interfered with plaintiffs’
use and enjoyment of their land to a degree that implicates substantive due
process. In United Artists Theatre Circuit v. Warrington, 316 F.3d 392 (3d Cir.
2003), the third circuit held that in order to challenge a municipal land-use
decision as a violation of substantive due process plaintiffs must show that the
defendants’ conduct “shocks the conscience.” Id. at 400 (relying on standard set
in County of Sacramento v. Lewis, 523 U.S. 833, 118 S.Ct. 1708, 140 L.Ed.2d
1043 (1998)). The court noted that “[I]and use decisions are matters of local
concern, and such disputes should not be transformed into substantive due
process claims based only on allegations that govermment officials acted with
improper motives.”” Id. at 402. In fact, only “conduct intended to injure in some
way unjustifiable by any government interest” is the kind of action most likely to
be deemed “conscience shocking.” County of Sacramento, 523 U.S. 833, 849,
118 S.Ct. 1708, 140 L.Ed.2d 1043 (1998).

Aardvark, supra at 444-445,

The Idaho Supreme court further explained the state court’s role in resolving substantive

due process claims as follows:

To determine whether an individual’s due process rights under the Fourteenth
Amendment have been violated, a court must engage in a two-step analysis. It
must first decide whether the individual’s threatened interest is a liberty or
property interest under the Fourteenth Amendment.” Schevers v. State, 129
Idaho 573, 575, 930 P.2d 603, 605 (1996) (citing Smith v. Meridian Joint Sch.
Dist. No. 2.,128 Idaho 714, 722, 918 P.2d 583, 591 (1996)); see also, True v.
Dep't of Health and Welfare, 103 1daho 151, 645 P.2d 891 (1982) (citing Goss v.
Lopez, 419 U.S. 565, 95 S.Ct. 729, 42 L..Ed.2d 725 (1975)). Only after a court
finds a liberty or property interest will it reach the next step of analysis, in which
it determines what process is due. Schevers v. State, 129 Idaho 573, 575, 930
P.2d 603, 605.

As stated by the United States Supreme Court, “[t]he requirements of procedural
due process apply only to the deprivation of interest encompassed by the
Fourteenth Amendment’s protection of liberty and property.” Board of Regents
v. Roth, 408 U.S. 564, 569, 92 S.Ct. 2701, 2705, 33 L.Ed.2d 548 (1972).
Accordingly, the existence of [a party’s] right to due process protections
regarding her request to participate in the...depends on whether [the party’s]
interest...1s within the scope of the liberty or property language of the Fourteenth
Amendment.

The United States Supreme court has noted that property interests are
“created...by existing rules,...such as state law.” Id. Likewise, this Court has
indicated that “determination of whether a particular right or privilege is a
property interest is a matter of state law.” Ferguson v. Bd. of Trustees of Bonner

DEFENDANTS’ REPLY BRIEF IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT -- 13
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Cty. Sch., 98 Idaho 359, 564 P.2d 971, 975 (1977) (citing Bishop v. Wood, 426

U.S. 341, 96 S.Ct. 2074, 48 L.Ed.2d 684 (1976)). Further determining the

existence of a [iberty or property interest depends on the “construction of the

relevant statutes,” and the “nature of the interest at stake.” True, 103 Idaho at

154, 645 P.2d 891 (citing Tribe, American Constitutional Law, § 10-9, at 515-16

(1978)). Hence, whether a property interest exists can be determined only by an

examination of the particular statute or ordinance in question. Bishop, U.S. 341,

96 S.Ct. 2074.

Applying these standards to Defendants’ motions for summary judgment, because the
facts on this record demonstrate that the District has acted within its lawful statutory authority, as
construed by Idaho courts throughout the State’s history, in the management of Camps Canyon
Road for the public, Defendants’ actions have not “interfered with plaintiffs’ use and enjoyment
of their land” to any degree much less “to a degree that implicates substantive due process” or
“shocks the conscience.” Aardvark, supra at 445.

Plaintiffs repeatedly make unfounded assertions such as “Defendants actions/failures to
act...bear no relationship to the public...safety...or general welfare,” which sums up Plaintiffs’
myopic and out-of-touch view of what a “public” road is all about. E.g., see Plaintiffs’
Answering Brief, p. 11. However, Plaintiffs have failed to assert any facts that indicate
Defendants’ actions were not justified by a governmental interest.

The United States Supreme court has long viewed with disfavor such “bare allegations of
malice” and has held, under such circumstances, that

governmental officials performing discretionary functions generally are shielded

from liability for civil damages insofar as their conduct does not violate clearly

established statutory or constitutional rights of which a reasonable person would

have known. See Procunier v. Navarette, 434 U.S. 555, 565, 98 S.Ct. 855, 861,

55 1.Ed.2d 24 (1978); Wood v. Strickland, 420 U.S., at 322, 95 S.Ct., at 1001.

Harlow v. Fitzgerald, 457 U.S. 800, 817-818, 102 S.Ct. 2727, 2738 (1982). The Harlow Court

adopted a test designed to “avoid excessive disruption of government and permit the resolution

of many insubstantial claims on summary judgment, that focuses on the “objective legal

DEFENDANTS’ REPLY BRIEF IN SUPPORT OF DEFENDANTS” MOTION FOR SUMMARY JUDGMENT -- 14 I 4
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reasonableness of an official’s conduct™ in determining whether the official “could be expected
to know that certain conduct would violate statutory or constitutional rights.” /d. at 2738 — 2739.

The Court also opined that “where an official’s duties legitimately require action in
which clearly established rights are not implicated, the public interest may be better served by
action taken ‘with mmdependence and without fear of consequences.”” Id. at 2739 [citation
omitted]. This doctrine applies directly to the circumstances of the instant case and this qualified
immunity protects the individual Defendants in their performance of discretionary functions
from civil damages and provides independent authority for the dismissal of all claims against
mdividual Defendants, who, the record aptly demonstrates, acted in accordance with applicable
law as known to them at the time of such actions. In addition, Plaintiffs have failed to establish
as a threshold matter in the proof a due process violation that the individual Defendants’ alleged
arbitrary action “can properly be characterized as conscience-shocking in a constitutional sense.”
United Artists, supra at 399, citing Collins v. Harker Heights, 503 U.S. 115, 128, 112 S.Ct. 1061
(1992).

The Second Circuit Court of Appeals, in a New York land use case that dealt with
similar snow plowing and road widening issues, reached the following decision and made the
following observations:

To establish a substantive due process violation, the [plaintiffs] must show that

the Town’s alleged acts against their land were “arbitrary,” conscience-

shocking,” or “oppressive in the constitutional sense,” not merely “incorrect or

ill-advised.” Lowrance v. C.O.8. Achtyl, 20 F.3d 529, 537 (2d Cir. 1994)

...although the snow plowing and paving may have been incorrect or i1ll-advised,

such actions on the part of the Town were not so outrageous and arbitrary as to

implicate the [Plaintiffs’] substantive due process rights. Rather, they

constituted, at most, occasional unlawful encroachments on the “Reserved for

Parking” parcel necessitated by the Town’s performance of its municipal duties.

An y dispute regarding such actions is best resolved in state court. Zahra v.
Town of Southold, 48 F.3d 674, 680 (2d Cir.1995) (“[T]he Due Process Clause
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does not function as a general overseer of the arbitrariness in state and local land-
use decisions; in our federal system, that is the province of the state courts.”).

Ferran v. Town of Nassau, 471 F.3d 363, 369-370 (2006).

Likewise, Defendants’ conduct was not “conscience-shocking” in thé least. While the
driveway permit may, arguably have been issued in error, that act alone fails to rise to the level
of arbitrariness or oppressiveness that is required for a substantive due process violation under §
1982. Plaintiffs have failed to meet the required legal tests to establish such a violation, and their
substantive due process claims must be dismissed.

2. Procedural Due Process Claims.

Plaintiffs make a variety of assertions regarding alleged violations of their procedural due
process rights and primarily in connection with being allegedly deprived of notice and the right
to be heard prior to the District’s undertaking any improvement activity on Camps Canyon Road
or issuing any access permit. This issue had been addressed previously in Defendants’ Brief,
however, the additional analysis set forth above in this Reply Brief applies in that Plaintiffs have
not established a claim to a constitutionally or statutorily protected property interest applying
state law principles. Therefore, these claims also fail.

Plaintiffs rely on Homestead Farms v. Board of Commissioners Teton County, State of
Idaho, 141 Idaho 855, 119 P.3d 630 (2005) for the proposition that an evidentiary hearing is
required to establish a public highway, however, such reliance is entirely misplaced. Homestead
Farms holds that county commissioners (and, by implication, highway district commissioners)
cannot, by adopting an official .map of a public highway system under Idaho Code § 40-202,
create public highways. The Homestead Farms Court holds that in order for a highway to be
included on the official map of the highway district’s system, that highway must have been a

public highway prior to adoption of the map. In this case, the Third Affidavit of the District’s
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Clerk, Dan Carscallen, contains the District’s records of its official map process and an official
map of the District’s public highway system was undertaken and adopted in accordance with law
and proof was presented at a public heaﬁng following due notice that each highway described on
the District’s official map qualified as a public highway independently of its inclusion on the
map. Third Affidavit of Dan Carscallen filed February 13, 2009.

In addition, Title 40, Idaho Code and related statutes provide adequate procedural due
process and afford “a full judicial mechanism” under which the District’s administrative
decisions can be challenged. See Robin v. Bensalem Township, 616 F.2d 680 (3™ Cir. 1980).
The District has not made any administrative decisions or failed to take any administrative action
in violation of Idaho law, and Plaintiffs have not set forth any admissible facts or supporting
legal authority to the contrary.

3. Equal Protection Claims.

| Plaintiffs have sprinkled their Complaint and other writings with vague assertions that the
District has violated their rights to equal protection of the law. These averments have been made
without any offer of evidence that Plaintiffs have been “singled out” by the District for
discriminatory treatment. The evidence on this record is to the contrary in that the District
officials testify that their road improvement policies are applied uniformly and, in fact, that this
is the only lawsuit in institutional memory in which taking and due process claims have been
made against the District. Plaintiffs have not produced any particularized evidence to support
any equal protection claim and any such claims must fail and be dismissed. See Aardvark, supra
at 446-448.
B. Constitutional Claims Against the District.

Under Monell v. Dept. of Social Serv., 436 U.S. 658, 98 S.Ct. 2018, 56 L..Ed.2d
611 (1978), a municipality may be found liable for violating an individual’s civil
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rights under limited circumstances. In order to prevail on such a claim, a

plaintiff must demonstrate: 1) the deprivation of a constitutional right; 2) that

action was taken pursuant to a custom or policy of the local government unit; and

3) that such action was the cause of the deprivation. /d.

As discussed above in connection with Plaintiffs’ substantive due process claims against
individual Defendants, Plaintiffs have not established that they were deprived of any of their
constitutional rights or that any policy of the District exists that is responsible for depriving
Plaintiffs of any of their constitutional rights. Without the establishment of any such deprivation
or identification of any such infirm policy, Plaintiffs’ due process claims against the District fail.
Further, there being no reasonable basis upon which to “expand the due process concepts
of...property under the Idaho Constitution beyond the contemplation of the Fourteenth
Amendment,” such claims also fail under Article I, Section 15 of the Idaho Constitution.

Maresh, supra at 227, P.2d at 20.

CONCLUSION

Defendants respectfully request Defendants® Motion for Summary Judgment be granted as
to all Plaintiffs’ claims against Defendants in this action.
Dated this 26th day of February, 2009.

RONALD J. LANDECK, P.C.

ST
i

! ;
« L } ,;'7‘\ ![-i/ P l;r,,:"
Rona]ﬁ J. Landeck
Attorneys for Defendants
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CERTIFICATE OF SERVICE

I hereby certify that on this 26th day of February, 2009, I caused a true and correct copy of

this document to be served on the following individual in the manner indicated below:

DON HALVORSON [ X] U.S. Mail

CHARLOTTE HALVORSON [ ] Federal Express Standard Overnight Mail
1290 AMERICAN RIDGE ROAD [ JFAX

KENDRICK, IDAHO 83537 [ ] Hand Delivery

oA °f C ik c ol

Ropald J. Landeck
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RONALD J. LANDECK, ISB No. 3001
RONALD J. LANDECK, P.C.

693 Styner Avenue, Suite 9

P.O. Box 9344

Moscow, [D 83843

(208) 883-1505

FAX (208) 883-4593

Atiorneys for Defendants

IN THE DISTRICT COURT OF THE SECOND DISTRICT COURT

OF THE DISTRICT OF IDAHO, IN AND FOR THE COUNTY OF LATAH

DON & CHARLOTTE HALVORSON )
(Husband and Wife), ) Case No. CV 2008-180
)
Plaintiffs, ) DEFENDANTS” MOTION FOR

) EXPEDITED HEARING

VS.

NORTH LATAH COUNTY HIGHWAY
DISTRICT; BOARD OF COMMISSIONERS FOR
THE NORTH LATAH COUNTY HIGHWAY
DISTRICT, ORLAND ARNEBERG, RICHARD
HANSEN, SHERMAN CLYDE, in their individual
capacities; DAN PAYNE, in his official capacity and
in his individual capacity,

Defendants.

Defendants, through counsel, move this Court under Rule 7(b)(3) I.R.C.P. for an order to
expedite the hearing of Defendant’s Second Motion to Strike and Defendants’ Motion To Enlarge

Time each filed herewith on February 24, 2009, such that said motions will be heard at 9:00 a.m. on

DEFENDANTS” MOTION FOR EXPEDITED HEARING -- 1 1 447



Tuesday, March 3, 2009, or as soon thereafter as the matter may be called by the Court in the
designated courtroom at the Nez Perce County Courthouse.

As grounds for this motion, Defendants rely upon Defendants’ Second Motion to Strike and
Defendants’ Motion to Enlarge Time.

Defendants request oral argument upon this motion.

RESPECTFULLY SUBMITTED this 27th day of February, 2009.

RONALD J. LANDECK, P.C.
("‘""\

By, (e s o L&L«éiﬁ.izk___-ﬁ

Roni}f J. Landeck

Attogneys for Defendants

CERTIFICATE OF SERVICE

[ hereby certify that on this 27th day of February, 2009, I caused a true and correct copy of

this document to be served on the following individual in the manner indicated below:

DON HALVORSON [ X]U.S. Mail
CHARLOTTE HALVORSON [ ]F ederal Express Standard Overnight Mail
1290 AMERICAN RIDGE ROAD [ ]F
KENDRICK, IDAHO 83537 [ ] Hand Delivery
}

R?‘éld J. Landeck

1445

DEFENDANTS” MOTION FOR EXPEDITED HEARING -- 2



IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

COURT MINUTES

Presiding Judge
CARL B. KERRICK
Reporter
NANCY TOWLER
Date MARCH 3, 2009
Time: 9:00 a.m.
DON & CHARLOTTE HALVORSON )
(Husband and Wife), )
)
Plaintiffs, ) Docket No. CV-2008-180
)
) APPEARANCES:
) CHARLOTTE HALVORSON
NORTH LATAH COUNTY HIGHWAY ) DON HALVORSON
DISTRICT; BOARD OF ) For, Plaintiff
)
)
)
)
)
)

VS.

COMMISSIONERS FOR THE NORTH

RONALD LANDECK
ORLAND ARNEGERG, RICHARD For, Defendant
HANSEN, SHERMAN CLYDE, in their

Official Capacites, and in their Individual

Capacities; DAN PAYNE, in his official

capacity and in his individual capacity,

)]
)
Defendants. )
)
)

SUBJECT OF PROCEEDINGS: PENDING MOTIONS

BE IT KNOWN, THAT THE FOLLOWING PROCEEDINGS WERE HAD, TO-WIT:
COURTROOM #1

90047 Don and Charlotte Halvorson present.

Ronald Landeck present with Dan Carscalin.

Court reviews pending motions. Plaintiff has a motion for partial summary judgment,
Defendant has a motion for enlargement of time, motion for summary judgment, and
motions to strike.

90150 Mr. Landeck presents argument re: motion for enlargement of time.

1 Page of 2 Pages

COURT MINUTES MARCH 3, 2009



CV-2008-180 HALVORSON VS. NORTH LATAH CO. HWY

90300 Mr. Halvorson presents argument re: motion for enlargement of time.
90440 Court grants motion to enlarge time.

90537 Mr. Halvorson presents argument on motion for partial summary judgment.
93018 Mr. Landeck presents argument re: all pending motions.

102623 Mr. Halvorson presents further argument.

103640 Mr. Landeck presents further argument.

103905 Court takes matter under advisement and will issue a written decision.
103930 Recess 10:15 a.m.

JENNY LANDRUS

Deputy Clerk
2 Page of 2 Pages

Presiding Judge
COURT MINUTES MARCH 3, 2009
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

DON & CHARLOTTE HALVERSON,
Husband and Wife,
Plaintiff, CASE NO. CV08-00180
Vs, ORDER VACATING PRETRIAL

AND JURY TRIAL

NORTH LATAH COUNTY HIGHWAY
DISTRICT; BOARD OF COMMISSIONERS FOR
THE NORTH LATAH COUNTY HIGHWAY
DISTRICT ORLAND ARNEGERG, RICHARD
HANSEN, SHERMAN CLYDE, in their Official
Capacities, and in their Individual Capacities;
DAN PAYNE, in his official capacity and in his
Individual capacity,

Defendant.

Tt M S N S S N S N N N S S M N e S N e

The Court previously scheduled this matter for a pretrial conference to be held on
April 13, 2009 and a jury trial to be held beginning April 20, 2009. On March 3, 2009 the parties

argued several motions which are still pending before the Court. Subsequent to the motions being

[

ORDER VACATING PRETRIAL
AND JURY TRIAL

-
[N
€1
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heard on March 3, 2009, the Court presided over a medical malpractice jury trial which lasted four
weeks in length. As a consequence, the Court has been unable to devote the necessary time to
decide the motions pending before the Court in this case.

THEREFORE, the pretrial conference scheduled to be held on April 13,2009 and the
jury trial to be held beginning April 20, 2009 are hereby VACATED.

Once the motions currently pending before the Court have been decided, a scheduling
conference will be placed on the Court’s calendar.

IT IS SO ORDERED this 6™ day of April, 2009.

(ool o
CARL B. KERRICK-District Judge
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

OPINION AND ORDER ON PLAINTIFFS’
MOTIONS FOR PARTIAL SUMMARY
JUDGMENT AND DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT

NORTH LATAH COUNTY HIGHWAY
DISTRICT; BOARD OF
COMMISSIONERS FOR THE NORTH
LATAH COUNTY HIGHWAY DISTRICT,
ORLAND ARNEBERG, RICHARD
HANSEN, SHERMAN CLYDE, in their
official capacities, and their individual
capactties; DAN PAYNE, in his official
capacity and in his individual capacity,

)
DON and CHARLOTTE HALVORSON )
(Husband and Wife), )
)
~ Plaintffs, )
) CASE NO. CV 2008-00180
V. )
)
)
)
)

Defendants.
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This matter came before the Court on Plaintiffs” Motions for Partial Summary Judgment

and Other Motions Submitted January 26, 2009 and the Defendants® Motion for Summary
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Judgment." The Court heard oral argument on March 3, 2009. The Plaintiffs elected to proceed
pro se in the matters. The Defendants were represented by Ronald Landeck, attorney at law. The
Court, having heard argument and being fully advised in these matters, hereby renders its
decision.
BACKGROUND

The Complaint in this matter was filed on March 3, 2008. Issues in the case surround
improvements made to a road which traverses a portion of the Plaintiffs’ property, Camps
Canyon Road.” This road is located in rural Latah County, Idaho, and is maintained by the
Defendants, North Latah Highway District (hereinafter “Highway District”).

The Plaintiffs argue that any “increase in width or use, or change in location or nature
(type) of the public right-of-way/public highway” where Camps Canyon Road traverses the
Plaintiffs property may be a deprivation of the Plaintiffs’ constitutionally protected property
rights. Complaint, at 7. Further, the Plaintiffs allege that the Highway District’s modifications
and maintenance of Camps Canyon Road resulted in the taking of Plaintiffs’ property. The
Plaintiffs also allege the Defendants have violated their due process rights by failing to provide
notice and an opportunity to be heard regarding issues surrounding various decisions the
Highway District has made while maintaining Camps Canyon Road.

Procedurally, the Plaintiffs have filed several motions which this Court has addressed.

First, the Plaintiffs filed two motions for declaratory judgment, which were denied because one

' Defendants have also filed a motion to strike portions of the Plaintiffs’ Affidavit filed J anuary 26, 2009. The Court
did not take argument on the matter. The Court relies only on relevant facts, admissible as evidence, in support of
the motions for summary judgment.

* Additional background of the case is found within the Opinion and Order on Plaintiffs’ Motion for Declaratory
Judgment of 1.C. § 40-2034 and Plaintiffs’ Motion for Declaratory Judgment under 1.C. § 67-8003(3).
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motion sought an advisory opinion beyond the purview of Idaho’s Declaratory Judgment Act’
and this Court found, for purposes of judicial economy, these matters were best addressed
through the underlying civil litigation.

Following the motions for declaratory judgment, the Plaintiffs filed three motions for
summary judgment. These motions were denied because the Court found that questions of
material fact remained which could not be resolved based upon the motions then before the
Court. Further, the Plaintiffs presented novel theories of law which the Court found were
unsupported.

Currently before this Court are both parties’ motions for summary judgment. The
Plaintiffs’” brief seeks summary judgment on several issues, in addition to requests for
reconsideration of this Court’s previous rulings, and other various motions. The Defendants are
seeking summary judgment as to all the claims in the Plaintiffs’ Complaint.

SUMMARY JUDGMENT STANDARD

Summary judgment should be granted where there is no genuine issue as to any material
fact, and the moving party is entitled to judgment as a matter of law. L.R.C.P. 56(c). In
determining whether summary judgment is appropriate, the court must construe the pleadings,
depositions, admissions, and affidavits in a light most favorable to the nonmoving party.
Conway v. Sonnrag, 141 Idaho 144, 146, 106 P.3d 470, 472 (2005), citing Infanger v. City of
Salmon, 137 Idaho 45, 44 P.3d 1100 (2002).

When a motion for summary judgment is “supported by a particularized affidavit, the
opposing party may not rest upon bare allegations or denials in his pleadings,” but must set forth

“specific facts” showing a genuine issue. LR.C.P. 56(e); Verbillis v. Dependable Appliance Co.,

* See Noh v. Cenarrusa, 137 Idaho 798, 53 P.3d 1217 (2002).
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107 Idaho-333, 337, 689 P.2d 227,229 (Ct.-App:-1984). -A “mere scintilla™of evidence-or only-a——- - -
“slight doubt™ as to the facts is insufficient to withstand summary judgment. Corbridge v. Clark
Equipment Co., 112 Idaho 85, 87, 730 P.2d 1005, 1007 (1986), citing Snake River Equip. Co. v.
Christensen, 107 Idaho 541, 691 P.2d 787 (Ct. App. 1984); see also Jenkins v. Boise Cascade

Corp., 141 Idaho 233, 238, 108 P.3d 380, 385 (2005). Finally, the initial burden of establishing

the absence of a genuine issue of material fact is on the moving party, and once this burden is

met, it is incumbent upon the non-moving party to establish an issue of fact regarding that

element. Yoakum v. Hartford Fire Ins. Co., 129 Idaho 171, 923 P.2d 416 (1996).

ANALYSIS

Several issues are before this Court on summary judgment, with voluminous briefing
filed in the matter. Due to the lengthy nature of the briefing presented to this Court, the issues
will not be presented in the order of the parties’ briefs. The Court v;fill first address the issue
which is the crux of this lawsuit, the fact that the roadway in question is a public highway
established by public use. Based upon this uncontroverted fact, the width of Camps Canyon
Road, as a public highway, can be determined based upon statutory authority. The remaining
claims made by the Plaintiffs are resolved accordingly based upon the étatus of Camps Canyon
Road.

For organizational purposes, this Opinion is divided into three sections. First this Court
addresses claims associated with the status of the roadway. Second, Plaintiffs’ claims of due
process violations will be addressed, and finally, all remaining claims are considered.

A. Claims associated with the status of the roadway.

1. Camps Canyon Road is a public highway established through public use.
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Both parties to this lawsuit agree that Camps Canyon Road has been established as a
public highway through public use. The Plaintiffs have concurred that the road is a public
highway established by prescription within the Plaintiffs’ current motion for summary judgment.*
Further, in reliance of the fact that Camps Canyon Road is a public highway established through
public use, the Plaintiffs also previously brought a motion for summary judgment through the
presentation of a novel theory that improvements made to Camps Canyon Road nullified the
width of the original right of way.” See Plaintiffs’ Motion for Summary Judgment dated
September 19, 2008. In addition, the Plaintiffs confirmed their agreement that Camps Canyon
Road existed as a public highway by prescription in a responsive brief filed earlier in these
proceedings:

Further, Plaintiffs do not dispute Camps Canyon Road was at some time used for

a period of five years which may have coincided with being worked and kept up at

the public expense. If as an element of the specific issue to be adjudicated and for

this motion only, Plaintiffs do not dispute Camps Canyon Road existed as an

unrecorded prescriptive road/highway/right of way, as 1s where is until the

alterations in 1996.

Plaintiffs' Reply Brief to Defendants’ Answering Brief to Plaintiffs’ Motion for Partial Summary
Judgment, filed November 10, 2008, at 4.

The Defendants have submitted affidavits of facts which support the determination that

Camps Canyon Road is a public highway established through public use. See Affidavit of Orland

* See Plaintiffs’ Motion for Partial Summary Judgments and Other Motions Submitted January 26, 2009, and Brief,
at 29-31.

® The Plaintiffs set forth a novel argument that the original right-of-way was nullified based upon alterations made by
the Highway District in 1996. The Plaintiffs relied on District of Columbia v. Robinson, 180 U.S, 92, 21 S.Ct. 283,
43 L.Ed. 440 (1901) in support of this theory. However, the facts of District of Columbia v. Robinson can be
distinguished from the case at hand because the easement addressed in that case was of smaller proportion:
specifically, the easement was limited to the width of the roadway surface. Id. at 108-09, 21 S.Ct. at 289. Nothing
within the case supports the Plaintiffs’ argument that the width of Camps Canyon Road is limited to the surface of
the roadway. Further, nothing within District of Columbia v. Robinson supports the Plaintiffs’ novel theory of
nullification of the width of the original right of way.
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Arneberg in Opposition to Plaintiffs’ Motions for Partial Summary Judgment Filed September
18 October 6 and October 21, 2008,‘ see also Affidavit of Dan Carscallen in Opposition to
Plaintiffs” Motions for Partial Summary Judgment Filed September 19, October 6 and October
21, 2008. In addition, the road is listed as a public highway under the jurisdiction of the
Highway District on the official map of the Highway District, adopted in 1986. Affidavit of Dan
Carscallen in Opposition to Plaintiffs’ Motions for Partial Summary Judgment filed September
18 October 6, and October 21, 2008.

The Plaintiffs do not refute the fact that Camps Canyon Road is a public highway
established through public use, as established in the aforementioned affidavits. When a motion
for summary judgment is “supported by a particularized affidavit, the opposing party may not
rest upon bare allegations or denials in his pleadings,” but must set forth “specific facts” showing
a genuine issue. LR.C.P. 56(e); Verbillis v. Dependable Appliance Co., 107 Idaho 335, 337, 689
P.2d 227, 229 (Ct. App. 1984). A “mere scintilla” of evidence or only a “slight doubt™ as to the
facts is insufficient to withstand summary judgment. Corbridge v. Clark Equipment Co., 112
Idaho 85, 87, 730 P.2d 1005, 1007 (1986).°

The Idaho Supreme Court recently discussed the requirements for determining whether a
public highway exists in Ada County Highway Dist. v. Total Success Investments, LLC, 145

Idaho 360, 179 P.3d 323, (2008).

® Within the Plaintiffs " Affidavit in Support of Plaintiffs' Motion for Partial Summary Judgment and Other Motions
Submitted January 26, 2009, the Plaintiffs aver that the movement of the roadbed of Camps Canyon Road varies
from just a few feet to more than fifty feet depending on where it is measured and how it is measured. The Court
finds this assertion to be a bare allegation, unsupported by evidence, and further that the statement is not specific to
the portion of the roadway in question. Because a mere scintilla of evidence or only a slight doubt as to the facts is
insufficient to withstand summary judgment, the Court finds there is no question of material fact regarding the status
of Camps Canyon Road as a public highway established by public use.
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The requirements for determining whether a public highway exists are set forth
in I.C. § 40-202. According to the statute, a public road may be acquired: (1) if the
public uses the road for a period of five years, and (2) the road is worked and kept
up at the expense of the public. I.C. § 40-202(3); Floyd v. Bd. of Comm'rs, 137
Idaho 718, 724, 52 P.3d 863, 869 (2002). The highway district has the burden of
proving by a preponderance of the evidence that public rights were established.
See Floyd, 137 Idaho at 724, 52 P.3d at 869.

Public status of the roadway can be established by proof of regular
maintenance and extensive public use. /d. There is no intent requirement to create
a public road pursuant to I.C. § 40-202(3). /d. at 727, 52 P.3d at 872. “[The
primary factual questions are the frequency, nature and quality of the public's use
and maintenance.” /d. The public must use the road regularly, and the use must be
more than only casual or desultory. Burrup, 114 Idaho at 53, 753 P.2d at 264.

Maintenance need only be work and repairs that are reasonably necessary; it is
not necessary maintenance be performed in each of the five consecutive years or
through the entire length of the road. Floyd 137 Idaho at 724, 52 P.3d at 869
(citing Roberts v. Swim, 117 Idaho 9, 16, 784 P.2d 339, 346 (Ct.App.1989); Srate
v. Neshitt, 79 Idaho 1, 6, 310 P.2d 787, 790 (1957), overruled on other grounds by
French v. Sorensen, 113 Idaho 950, 751 P.2d 98 (1988)).

1d. at 365-66, 179 P.3d 328-29.

The record before this Court establishes that the public has used the road for more than
five years, and that the Highway Department hasr worked and maintained the road at the expense
of the public. In addition, the Plaintiffs do not refute that the Camps Canyon Road is a public
highway. Therefore, it is established that the Camps Canyon Road is a public highway,
established by public use. Based upon the status of Camps Canyon Road as a public highway
established by public use, the Court can address the remaining issues within the parties” summary
judgment motions.

2. Public highways in Idaho shall not be less than fifty feet wide, including the

highway in question, Camps Canyon Road.

Certain statutes in Idaho set forth requirements which apply to public highways.
Pertinent to this case is [.C. § 40-2312, which establishes that the minimum width of a public

highway in Idaho is fifty feet.
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All highways, except bridges and those located within cities, shall be not less than
fifty (50) feet wide, except those of a lesser width presently existing, and may be
as wide as required for proper construction and maintenance in the discretion of
the authority in charge of the construction and maintenance. Bridges located
outside incorporated cities shall be the same width to and across the river, creek or
stream as the highway leading to it.

I.C. § 40-2312. This statute made an exception to the fifty foot width requirement for highways
which were of a lesser width at the time the statute was enacted in 1887. There is no evidence in
the record before this Court that Camps Canyon Road existed prior to 1887, thus the exception is
inapplicable to the case at hand. The Plaintiffs have made various arguments claiming the width
of Camps Canyon Road should be limited only to the width of the surface of the roadway,
however, the facts of this case do not support this argument.

There is a long history in Idaho case law which explains and supports the purpose of a
public highway being a minimum width of fifty feet. This purpose was set forth by the Idaho
Supreme Court in Meservey v. Gulliford, 14 Idaho 133, 93 P. 780 (1908).

It would seem that the right acquired by prescription and user carries with it such

width as is reasonably necessary for the reasonable convenience of the traveling

public, and, where the public have acquired the easement, the land subject to it

has passed under the jurisdiction of the public authorities for the purpose of

keeping the same in proper condition for the enjoyment thereof by the public. See

Whitesides v. Green, supra. And, where the right is so acquired, such width must

be determined from a consideration of the facts and circumstances peculiar to

each case. However, it must be borne in mind that the statute fixes the width of

highways at not less than 50 feet, and common experience shows that width no

more than sufficient for the proper keeping up and repair of roads generally.

Id. at 148, 93 P. at 785. While Meservey was decided in 1908, it was more recently discussed in
1983, in Bentel v. Bannock County, 104 Idaho 130, 656 P.2d 1383 (1983). In Bentel, the Idaho
Supreme Court found that the fifty foot width of a public highway was necessary not only for
proper upkeep and repair of roads, but also for foreseeable public uses, such as sewage systems,

runoff, communications and other services.

OPINION AND ORDER ON PLAINTIFFS® MOTIONS 8
FOR PARTIAL SUMMARY JUDGMENT AND
DEFENDANTS® MOTION FOR SUMMARY JUDGMENT 1 4

’a«-@—‘a

o



Meservey simply held that the state need not claim legal title to a highway in an

action filed to protect the public interest in a prescriptive roadway easement. It did

not address the scope of such easements, other than that one holding of the case is

that as to width a 50 foot easement denied by the trial court, being in line with

Sec. 932, Rev.Stat. (now I.C. § 40-904) will be upheld, because “common

experience shows that width [is] no more than sufficient for the proper keeping up

and repair of roads generally.” In more contemporary decisions, other

jurisdictions have held the scope of such easements comprehensive enough to

include reasonably foreseeable public uses of such roadways, such as subsurface

installations for sewage, runoff, communications and other services necessary to

the increased quality of life which generally accompanies the growth of

civilization. “[A] highway easement acquired by prescription is no less

comprehensive than one acquired by grant, dedication or condemnation.”

Id. at 133, 656 P.2d at 1386 (internal citations omitted)

Thus, statutory authority establishes that fifty feet is the minimum width of a public
highway in Idaho. This minimum width encompasses the surface area of the roadway, as well as
area that 1s commonly referred to as the right of way. The right of way is that area of

indeveloped land next to the highway which is necessary for the proper upkeep and repair of the
road.

The thrust of the Plaintiffs’ claims in the case at hand are based upon the theory that the
width of Camps Canvon Road is limited to the actual surface of this roadway, without any area
for right of way. The Plaintiffs argue that this width continues to change with each improvement
made by the Highway District, such as the addition of gravel, or regular maintenance, such as the
plowing of snow. While the Plaintiffs may be correct that the width of the actual roadway
surface continues to change, the Plaintiffs have established no basis for this Court to conclude
that there is an exception to the fifty foot minimum width requirement set forth in I.C. § 40-2312
and supported in Meservey and its progeny.

The Plaintiffs fail to establish that the width of the highway easement is limited only to

the surface of the roadway of Camps Canyon Road. Therefore, as a matter of law, this Court
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determines that Camps Canyon Road is a public highway which spans the width of fifty feet.
The fifty foot width of Camps Canyon Road encompasses the surface of the roadway, as well as
right of way necessary for the proper upkeep and repair of the road.

“[T]t is well settled under Idaho law that any judgment determining the existence of‘an
easement must also specify the character, width, length and location of the easement.” Schneider
v. Howe, 142 Idaho 767, 774, 133 P.3d 1232, 1239 (2006); see also Kosanke v. Kopp, 74 Idaho
302,261 P.2d 815 (1953). This Court notes that Camps Canyon Road is located on the official
map of the Highway District, adopted in 1986. Affidavit of Dan Carscallen in Opposition to
Plaintiffs’ Motions for Partial Summary Judgment filed September 19, October 6, and October
21, 2008. Further, as will be discussed in detail below, the road follows the same approximate
centerline as it did in 1974. Thus, the character, width, 1eng“th, and location of the road are a
matter of public record and readily ascertainable. See Schneider, 142 Idaho at 774, 133 P.3d at
1239. The Plaintiffs have posited that the width of Camps Canyon Road is not fixed, but moves
every time gravel 1s added or the road is maintained or improved. For purposes of clarification,
the centerline of the actuai surface of the roadWay, which has remained the same since 1974,
establishes the midpoint of the fifty foot span. The fifty foot width of the roadway is easily
ascertainable by measuring twenty five feet from the centerline of the roadway to each side of the
road.

3. The Highway District’s improvements and maintenance of Camps Canyon Road

occurred within the right of way and not bevond the width of the road.

The Defendants assert that Camps Canyon Road follows the same approximate centerline
now that it did in 1974. Affidavit of Dan Payne in Opposition to Plaintiffs ' Motions for Partial
Summary Judgment filed September 19, October 6, and October 21, 2008, Affidavit of Orland
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Arneberg in Opposition to Plaintiffs® Motions for Partial Summary Jﬁdgmentﬁled September 19,
October 6, and October 21, 2008, Third Affidavit of Dan Payne. In addition, surveyor Larry
Hodge affirmed the location of Camps Canyon Road in relation to the Plaintiffs’ real property,
has not been changed in any significant degree between 1940 and 2004. See Affidavit of Larry
Hodge. Further, the Highway District asserts that any actiéns taken to improve the road have
fallen within the fifty foot width of the roadway. Affidavit of Dan Payne in Opposition to
Plaintiffs’ Motions for Partial Summary Judgment filed September 19, October 6, and October
21, 2008; Affidavit of Orland Arneberg in Opposition to Plaintiffs’ Motions for Partial
Summary Judgment filed September 19, October 6, and October 21, 2008.

The Plaintiffs” fence is located within the right of way that is encompassed by the fifty
foot width of the road. Affidavit of Dan Payne in Opposition to Plaintiffs’ Motions for Partial
Summary Judgment filed September 19, October 6, and October 21, 2008. The Plaintiffs argue

-the highway district has damaged their fence, pushed gravel six inches to the northeast, and
further damaged the Plaintiffs as a result of issuing driveway permits to the Plaintiffs’ neighbors,
the Wagners. Plaintiffs’ Affidavit in Support of Plaintiffs’ Motion for Partial Summary
Judgment/Adjudication of the Issue of the Nullification of the Original Prescriptive Right of Way
and Subsequent Burden of Proof of Prescription, Plaintiffs’ Affidavit in Support of Plaintiffs’
Motion for Partial Summary Judgment/Adjudication of the Issue of the Cause for Action Under
42 U.S.C. 1983, Plaintiffs’ Affidavit in Support of Plaintiffs’ Answering Brief to Defendants’
Motion for Summary Judgment and Reply to Defendants’ Answering Brief and Objection to
Plaintiffs’ Motion for Partial Summary Judgments and Other Motions Submitted January 26,
2009. The Plaintiffs also rely on the affidavits of Ed Swanson, Ole Hanson, and Joe Yockey,
who have been long time residents of the area surrounding Camps Canvon Road. These
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affidavits establish that changes have been made to the road and that the road looks nothing like
it did a few years ago. Ed Swanson’s First Affidavit, Ole Hanson’s First Affidavit, Joe Yockey's
First Affidavit.

In order to sustain an action against the Defendants for damage to their property, the
Plaintiffs must set forth facts which establish that the Highway District’s actions occurred
beyond the purview of the right of way of Camps Canyon Road. The Plaintiffs argue that their
fence has been damaged, that gravel has been added to the road, that snow has been plowed, and
that the road has moved, however, based upon the record before the Court, all of these actions
occurred within the right of way of the road. The Plaintiffs have failed to refute the facts
presented by the Highway Department establishing that the centerline of the roadway has not
substantially moved and that any repairs made to the road have been done within the right of way
of the road. In response to a motion for summary judgment, the opposing party must set forth
“specific facts” showing a genuine issue. L.R.C.P. 56(e); Verbillis v. Dependable Appliance Co.,
107 Idaho 335, 337, 689 P.2d 227,229 (Ct. App. 1984).

The Plaintiffs have presented evidence that their fence was damaged by the Defendants’
in the course of maintaining the road. The Plaintiffs® belief that the width of the roadway is
limited to the surtace of the road, and the fact that their fence is near the surface of the roadway
does not change the width of the entire public highway or create an issue of fact. The Plaintiffs
cannot rely on the fact that their fence is located within the right of way to establish possession of
property within the right of way.

Possession and use of an unused portion of a highway by an abutting

owner 1s not adverse to the public and cannot ripen into a right or title by lapse of

time no matter how long continued. Nor does such possession and use, even

though by express permission of the public authority, work an estoppel against the

public use. Even in the case of a highway established by user, all portions of the
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highway right of way need not be maintained and kept up at public expense. In

Boise City v. Sinsel, supra, we held that an abutting owner who erected and

maintained a building on a portion of a public street under a permit granted by the

city council, for a period of 25 years, did not acquire a right to such occupancy,

and that the city was not estopped to cancel the permit and require the removal of

the building.

Richv. Burdick, 83 Idaho 335, 345, 362 P.2d 1088, 1094 (1961)(internal citations omitted). The
Plaintiffs have not obtained any possessory rights to land within the ﬁ‘fty foot width of the road,
thus, the Plaintiffs’ claims with regard to the fence fail.

The Plaintiffs also claim that the Highway District has taken additional property which
belongs to the Plaintiffs each time it has improved the roads. This claim is unsupporteci in fact,
and thus, is without merit. The purpose of a right of way alongside the surface of a roadway is to
allow room for appropriate maintenance, support, and improvements to the roadway. The
Highway District has acted within its authority to maintain Camps Canyon Road.

4. The Plaintiffs’ takings claims fail because the Highway District’s actions do not

exceed its statutory authority or fall outside the scope of the right of way of
Camps Canyon Road.

The Plaintiffs claim that the Highway District has taken their property through inverse
condemnation, expansion, encroachment, alteration, and crossing the property line, amongst
other claims. The takings claims are based upon the Highway District’s spreading of gravel over
Camps Canyon Road and the driveway permit the Highway District issued to the Plaintitfs’
neighbors, the Wagners.

As established above, Camps Canyon Road is a public highway established through

public use, with a minimum width of fifty feet. Improvements to the road and maintenance done

by the Highway District have occurred within the right of way encompassed by the total width of
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the public highway. Because the spreading of gravel and improvements to the road occurred
within the right of way, no taking of the Plaintiffs’ property occurred.

A property owner who believes that his or her property, or some interest therein,
has been invaded or appropriated to the extent of a taking, but without due process
of law and the payment of just compensation, may bring an action for inverse
condemnation. McQuillen v. City of Ammon, 113 Idaho 719, 747 P.2d 741 (1987).
The property owner cannot maintain an inverse condemnation action unless there
has actually been a taking of his or her property. Covington v. Jefferson County,
137 Idaho 777, 53 P.3d 828 (2002). The determination of whether or not there has
been a taking is a matter of law to be resolved by the trial court. /d

KMST, LLC v. County of Ada, 138 Idaho 577, 581, 67 P.3d 56, 60 (2003).

In Reisenauer v. State, Dept. of Highways, 120 Idaho 36, 813 P.2d 375 (Ct. App. 1991), a
similar situation was addressed. In Reisenauer, the Plaintiffs filed a claim of inverse
condemnation after the State widened a portion of highway, even though the widening of the
highway occurred within the right of way.” Reisenauer is similar to the case at hand based upon
the fact that the widening of the highway occurred within the right of way. The Reisenaur Court
held that the widening of the road, within the right of way, was not a taking of the plaintiffs’
property.

Often, after land has been taken for a particular public use and devoted to that
use in the customary manner for a number of years, an increase in the public
requirements makes an altered or increased use of the land desirable. In such a
case, if the new use is of the same character as the use for which the land was
taken, and merely amounts to the advancement of the original purpose, as when
the wrought portion of a highway is widened so as to include the whole of the
original location, or a second track is laid upon a railroad right of way, there is
only an exercise of the easement which had been taken in the first place, and the
owner of the fee has no ground for complaint, even if he is deprived of privileges
in the land taken which he had previously enjoyed, or his remaining land suffers
damages from the increased use by the public from which it had previously been
exempt. All these damages were paid for when the original taking was made, and

7 The highway and right of way in question in Reisenauer were purchased by the State in the 1930°s, thus the
establishment of the public highway differs from the manner that Camps Canyon Road was established as a public
highway. The analysis from Reisenauer, however, is applicable to the case at hand. When the Highway Department
maintained and improved Camps Canyon Road, all changes to the highway occurred within the right of way.
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My commission expires: |/ ‘Lf ::;»C

CERTIFICATE OF SERVICE

[ hereby certify that on thisl 7th day of February, 2009. I caused a true and correct copy

of this document to be served on the following individual in the manner indicated below:

} RONALD J. LANDECK [ ] U.S. Mail

. LANDECK. WESTBERG, JUDGE & [ ] Federal Express Standard Overnight Mail
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The United States of Americy,

T all to whom theee presents shall rome, Greeting:

WHEREAS, = Certlficate of the Registar of the Land Office at GCoeur d' ﬁlﬂﬂe, Idﬂhﬂ.

has been deposited In the General Land Office, whereby it appears that full payment has been made by the claimant

Douglas R. Kelly

ascording to the provisions of the Act of Congress of Aprll 24, 1820, entltled "“An Act making further provision for the

sale of the Publlc Lands,’ and the acts supplemental thereto, for the Iot two of Seotion fifteecr in Tomm-
ship thirty-nins north of Range three west of the Boiss Maridian, Idahs,
conteining elevan acres and fifty-eight hundredths of an sacre,

aceording to the Officlal Plat of the Survey of the sald Land, or flle in the GENERAL LAND OFFICE

NOW KNOW YE, That the UNITED STATES OF AMERICA, Is consideration of the pramlses, and in conformity with the sevecal Acts of
Congress In such case made and provided, HAS GIVEN AND GRANTED, and by thess presents DOES GIVE AND GRANT unto the sald
clalmant  and to the heirs of the sald clalmant  the tract above descrlbed; TG HAVE AND TO HOLD the same, together with all the
rights, priviieges, Immunltles, and appurtenances, of whatsoever nature, thereunte belonging, unto the sald claimant and to the heirs and
assignt of the said claimant forever; subject to any vested and accrued water rights for mining, agricuitural, manufacturing, or other
purposes, and rights to ditches and reseryoirs used in connection with such water rights, as may be recognized and acknowledged by the local
customs, laws, and decislons of courts; and there is reserved fram the jands hereby granted, a right-of-way thereon for ditches or canals
constructed by the autharity of the Unlted States.

IR TESTiMONY wEReoF, 1, Framklin D, Roosevelt,

President of the United States of Amerlca, have caused these letiers to be made

Patent, and the Sea! of the General Land OFice to be hersunte affixed.

GIVER under my hand, at the City of Washington, the TWERTY—-SECONU
day of GErTember in the year of our Lord one thousand
(SEAL) .
nine hundred and FORTY-¥ulR and of the Independence of the
United States the one hundred and SIXTY -KINTH

By the President: ... W M .....

Chief, Patents Disision, General Land Oﬁa_

1118693
RECORD OF PATENTS: Patent Number ... G. 1. GOVERNENT PRINTING OFFICT 430250
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REQUEST FOR ADMISSION NQ. 3:

3.} The 1996 alteration excesded the limits of the prescriptive right of way in the

following manners:
a. Extension of the road bed and supporting structures beyond the old line
fence—the boundary set by the owner as the limit to the prescriptive right of way
and recognized by judicial custom and precedent as a prescriptive easement
boundary.
b. The usage limit was narrow (less than 12 feet) and any increase of width
(greater than 1 to 2%--less than 3 inches) would be considered to be in excess of

incidental variation.
c. The actual physical location of CCR was altered in the straightening of the

curves and the extension of the road bed around the rock outcropping and the

washout of the roadbed.
d. The excavated trees (spontaneously growing—non human planted, 60 to 80
years old) indicated there had been no road usage amongst or under them.

e. Judicial custom and precedent recognizes the rebuttable presumptions of

location and width as being as is now as it was at the end of the prescriptive
period in the absence of known alterations. The 1986 agreement and the 1996

alteration rebut these presumptions of no change in CCR.
f. There is no archeological evidence of a 50 foot highway ever existing in
Camps Canyon and more specifically the usage of the present CCR shows no
archeological evidence of ever being 50 feet wide with the natural occurrence of
rocks, trees, and steep terrain contradicting such a claim.
g. There is no abjective evidence indicating a 50 foot highway was ever

established in Camps Canyon.

RESPONSE:

Obiject as to relevance of 1996 activity. Object as to form of Request to the extent it calls for
legal conclusion. Without waiver of objection:

a. Denied.

b. Denied.

DEFENDANT’S RESPONSES TO PLAINTIFF’S FIRST REQUEST FOR ADMISSIONS
(PAYNE) -- 3 1395
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d. Denied.
e. Object to this subpart as it calls for a legal conclusion.
f. Denied.
g. Denied.

REQUEST FOR ADMISSION NO. 4:

4.) The 1996 alteration was a “taking” of private property (considered as a gift

dedication).

RESPONSE:
Object to relevance of 1996 activity. Object to this Request as 1t calls for a legal conclusion.

REQUEST FOR ADMISSION NO. 5:

5.) No permission was given by Ed Swanson for future widening in the 1996

agreement. -

RESPONSE:
Object to relevance of 1996 activity. Object to form of Request. Without waiver of
objection: Admitted, as no such permission was requested by Defendant District.

REQUEST FOR ADMISSION NO. 6:

6.) Ed Swanson waived no future constitutional rights in the 1996 agreement.
RESPON SE:
Object to relevance of 1996 activity. Object to form of Reguest as no such waiver was
requested. Without waiver of objection: Admitted.

REQUEST FOR ADMISSION NQO. 7:

7.} The 1996 alteration accomplished what the 1996 agreement entailed.

DEFENDANT’S RESPONSES TO PLAINTIFF’S FIRST REQUEST FOR ADMISSIONS
(PAYNE) -- 4 1356
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Documents are set forth in these Responses to the First Request For Admissions and/or these

Responses.

INTERROGATORY NQO. 2:

2.) Any change in the (2) use, (b) width, (c) location, or (d) natureitype ot the night of
way/highway of CCR which may be in contravention to Idaho Statutes, Idaho State
Constitution, U.S. Constitution, and/or Federal statutes and/or is disputed by an abutting
landowner may be adjudicated by what NLCHD available means? Please be complete
in your answer indicating the name of the means (process), the format of the process,
and how the means (process) is initiated (If the format has a written form and/or a

written self explanatory form, this is sufficient to cite the form and where to obtain a

copy.), and what form would the decision come in (written and/or verbal)?

RESPONSE:

Object to this Interrogatory as it calls for a legal conclusion and/or legal advice.

INTERROGATORY NO. 3:

3.) List all available information and documents you know of, the names, addresses,
phone numbers and whereabouts of anyone, who may have information of or the
possession of documents concerning the acquisition of the prescriptive right of
way/highway, CCR, the time of the prescriptive period for the prescriptive right of
way/highway, CCR, the establishment of the prescriptive right of way/highway, CCR,
and /or the width, location and use of the prescriptive right of way, CCR, at the end of

the prescriptive period for the prescriptive right of way/highway, CCR.

RESPONSE:

Object to this Interrogatory as unduly burdensome and oppressive in that it covers an
unlimited time frame and seeks information and documents not reasonably calculated to lead to
the discovery of admissible evidence. Without waiver of objection, Documents regarding CCR
in NLCHD’s possession are primarily District foreman’s journals and Commissioner Minutes.
Width of CCR was widened on the north side in 1996 to approximately its present width. CCR

DEFENDANT’S RESPONSES TO PLAINTIFFS’ FIRST INTERROGATORIES
(PAYNE) -- 4 1 3 g 5



was widened on south side in 2005 and 2006 by approximately four feet of road surface and the
addition of sioping cut banks. All District Commissioners and the foreman, including Payne, for

the CCR where subdistrict is located have knowledge of this information.

INTERROGATORY NO. 6:

8.) What is/are the points of difficulty in the resclution of the dispute with the

Halvorsons? _

RESPONSE:
Object to this Interrogatory as not relevant and not calculated to lead to the discovery of
admissible evidence.

INTERROGATORY NO. 7:

7.) Do you consider the Halvorsons’ complaints frivolous?

RESPONSE:
Object to this Interrogatory as not relevant and not calculated to lead to the discovery of
admissible evidence.

INTERROGATORY NO. 8:

8.) If #7 is an affirmative answer, please state what evidence you would have to support

a finding the Halvorsons have no complaint of legal merit and/or no disputed

facts.

RESPONSE:
Object to this Interrogatory as not relevant and not calculated to lead to the discovery of

admissible evidence.

DEFENDANT’S RESPONSES TO PLAINTIFFS’ FIRST INTERROGATORIES
(PAYNE) -- 5 1
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Don Halvorson

1290 American Ridge Road
Kendrick, idaho, 83537
(208) 289-5602

Plaintiff, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
Don & Charlotte Halvorson (Husband and Wife)) Case No. CV 2008-180

Plaintiffs ) ED SWANSON'S FIRST AFFIDAVIT
vs. )
North Latah County Highway District; Board of )
Commissioners for the North Latah County )
Highway District, Orland Armneberg, Richard )
Hansen, Sherman Clyde, in their Official )
Capacities, and in their Individual Capacities; )
Dan Payne, in his Official Capacity and in his )
mdivicdual Capacity )
Defendants )
STATE OF M%Q-ﬂ)

g (A

, )ss.
County of atah— )
Ed Swanson deposes and says:
1) [and my wife are the previous owners to the farm including the SENE Section 15
T39N R3IWBM, except for the 3+/- acre parcel as described in the deed and county records. My

father owned the same farm before I did and may grandfather owned it before my father.

ED SWANSON'S FIRST AFFIDANVIT
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2) This farm had been in my family’s (father and grandfather) possession for in excess of
70 years and I have lived in the area my whole life.

3) This farm was used for timber, farming and pasture of livestock.

4) 1 sold this farm to the Halvorsons in December of 1996.

5) In the fall of 1996, prior to my selling the farm to the Halvorsons and during the
preliminary stages of agreeing to sell the farm to the Halvorsons, Dan Payne contacted me about
making changes to Camps Canyon Road, in the west end of the SENE of Section 15, in the area
of the 3+/- acre parcel.

6) To the best of my recollection the matters which Dan Payne talked to me about were
(a) cutting down some trees, (b) straightening curves at east and west ends of the 3+/- acre
parcel, (¢) pushing the road base to the northeast around a rock outcropping of the road. New
houses were being built in the canyon and residents were complaining of not being able to travel
to their houses.

7) It was my intention to and I gave my verbal permission for the NLCHD to accomplish
these changes that Dan Payne talked about. Iintended to gift any necessary land to the road
district for road purposes.

8) As I was in the process of selling this farm to the Halvorsons, I talked with Don
Halvorson soon after my conversation with Dan Payne about what I had given my permission for
what the Highway District wanted to do. as 1 feit he should be aware of these things.

9) It is my recollection that Don Halvorson agreed with my decision and that he felt that
1t was best for all concerned ( the new residents in the canyon) to alter the road.

10) Nerther I, nor my opinion of Don Halvorson’s intention, expected any compensation
for the land, excavation of trees. or damage to the old fence or any of its remaining components
of wire and/or posts. All matters were considered by us (I and my recollection of Don Halvorson
opinion) that permission was given and all land taken was given.

11) There was an old line fence on the north side of Camps Canyon road and it was in
need of repair and my recollection of Don Halvorson was that he unquestionably accepted the

responsibility to reconstruct it at his own time and expense. when time and weather permitted

ED SWANSON'S FIRST AFFIDAVIT
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and the alteration of the road was completed. Since that time I have not been aware of anything

otherwise.

12) During the late spring or early summer of 1997, mv wife and [ were traveling across
/ = fond > “ fad

Camps Canyon Road and we ran into Don Halvorson by the fence which he had built. My wife.

Gladys. commented to Don that it was a nice fence. I asked Don why he had built the fence so

far from the edge of the road and said he didn’t need to give the Highway District so much land.

Don said 1t was best to leave a buffer between the road and fence for maintenance. snow

remaval, and that he wasn’t giving the land 1o the Highway District.

13) My wife and [ have found Don and Charlotte 1o be truthful, honest, and cooperative

and sincerely accommodating in all or any dealings we have had with them. They are and strive

to be good neighbors.

14) I have had no reason to believe that I needed in any way to have to check up on the

NLCHD to ensure that they accomplished whatever legal matters they were required to do.

The above st:m.ments are true to the best of my }\no\&ledﬂe 5

Dated this day of
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Ed Swanson
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NOTARY PUBLICTor the State of Hdaho

My commission ex mu,\ !_uL 220
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[ herr"'(;b,! &1%%533%1“{ onthis f / /th day of ; ,,:i»mk_ﬁ 09, I caused a true and correct copy of

this document to be served on the following indiv 1duai’ in the manner indicated below:

' RONALD J. LANDECK

' LANDECK, WESTBERG, JUDGE &
GRAHAM, P.A.

414 S. Jefferson

P.O. Box 9344

Moscow, ID 83843

[
[
[
[

] U.S. Mail
Federal Express Standard Overnight Mail

]
] FAX (208) 883-4593
'x ] Hand Delivery

CARL B. KERRICK
DISTRICT JUDGE
' P.O. Box 896

[
[
[

x] U.S. Mail
] Federal Express Standard Overnight Mail

ED SWANSON'S FIRST AFFIDAVIT
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Don Halvorson

1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 285-5602

Plaintiff, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

Don & Charlotte Halvorson (Husband and Wife)) Case No. CV 2008-180
Plaintiffs ) OLE HANSON'’S FIRST AFFIDAVIT

VS. )
North Latah County Highway District; Board of )
Commissioners for the North Latah County
Highway District, Orland Arneberg, Richard

Hansen, Sherman Clyde, in their Official

Dan Payne, in his Official Capacity and in his

)
)
)
Capacities, and in their Individual Capacities; )
)
Individual Capacity )

)

Defendants

STATE OF IDAHO )
)ss.
County of Latah )
Ole Hanson deposes and savs:
1) I have lived in the area all my life and am familiar with Camp’s Canvon Road 1n
Section 15.

2) I farmed with my brother, Larry Hanson, for many years on both Burnt Ridge and

Little Bear Ridge and travelled Camps Canyon Road through section 15 often as it was a

t17

OLE HANSON'S FIRST AFFIDAVIT 1 PRPRN
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convenient way between the ridges to move farm machinery as there was very little if any traffic

QY

on the road.

3) In those years, prior to the recent changes staring around 2005, Camps Canyon Road
was a narrow, one lane road. It was difficult to move large machinery across Camps Canyon
Road as the road was very narrow, but also there were few places to pass oncoming traffic.

4) My brother, Larry Hanson and I farmed the Harris/Huff place (now the Wagner farm)
for many vears. In later vears Larry farm 1t by himself.

5) My brother, Larry Hanson and [ accessed the Harris/Huff place from Camps Canvon
Road. approximately due south of where the Halvorsons™ corral is now and mavbe a little to the
east of where the Halvorson's gate is now.

6) In those vears, when we farmed the Harris /Huff place. Austin Swanson and later his
son Ed Swanson owned the land north and east of Camps Canvon Road from where we entered
the Harris/Huff farm.

7) I remember that there was a property line cast of the entrance to the Harris/Huff farm
as once | considered cutting hay on the grassy draw east of the entrance and Austin Swanson told
me that there was a property line there and that the draw was on his place. Access to the
Harris/Huff place was west of that draw.

8) Camps Canyon Road has changed so much in the recent years: it is hard to remember
exactly how it used to run, but it Jooks nothing like it did a few vears ago.

- The above statements are true 1o the best of my knowledge.

. N B e
4. —_ ) SO
éﬂa_\,’ of /e 2009 {’/ /’é‘iy , "“‘“”f/{wf—»yf T

Ole Hanson

SUBSCRIBED AND SWORN TO before me this/4%th day of. %4 . . 2009.

Dated this /.

{‘:@;. g’ffi%@ Py /;f/ )
ST An Vs ss A
A S Rl Ay, —
i we® Ik " XOTARY RUBLIC for the State of Idaho
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CERTIFICATE OF SERVICE

[ hereby certify that on this th dav ¢

Pt

009 [ caused a true and correct copy of

this document to be served on the Iohowmg individual in the manner indicated below:

RONALD J. LANDECK ' [1 US. Mail

LANDECK, WESTBERG, JUDGE & [ | Federal Express Standard Overnight Mail
- GRAHAM, P.A. [ 1 FAX (208) 883-4593
| 414 S. Jefferson [ x | Hand Delivery

P.O. Box 9344

Moscow. ID 83843

CARL B. KERRICK [(x] U.S. Mail

DISTRICT JUDGE [ | Federal Express Standard Overnight Mail

P.O. Box 896 [ ] FAX

Lewiston, ID 83501-0896 [ ] Hz;rrd Del Wm\

OLE HANSON'S FIRST AFFIDAVIT
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Don Halvorson

1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602

Plaintiff, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
Don & Charlotte Halvorson (Husband and Wife)) Case No. CV 2008-180
Plaintiffs JOE YOCKEY'S FIRST AFFIDAVIT
VS,

North Latah County Highway District; Board of
Commissioners for the North Latah County
Highway District, Orland Arneberg, Richard
Hansen, Sherman Clyde, in their Official
Capacities, and in their Individual Capacities;
Dan Payne, in his Official Capacity and in his

Individual Capacity

N e e et e e e e e

Defendants
STATE OF IDAHO )

)ss.

County of Latah )
Joe Yockey deposes and savs:
1) Thive on Claypit Road in Trov. 1daho.
2} Thave lived in the arez for ol m}; lite, «nd work at iogging. farming and raising cattle.

3) Tlogged for Ed Swanson as well as for the Halversons in seciion 13 T39N R3IWBM.

JOE YOCKEY'S FIRST AFFIDAVIT
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4) T am familiar with Camps Canvon Road as it was prior to all the recent changes. as 1
have worked 1in this area for several years.

5) There was always a fence which ran along the northeast side of Camps Canyon Road
west of the old bull pine trees before the Highway District made alterations to the road. After
those alterations the Halvorsons rebuilt the fence a wavs off of the edge of the road.

6) The Halvorsons built a corral at the edge of the canyon north of Camps Canyon Road
after the Highway District made changes in the road there shortly after the Halvorsons brought
that farm from the Swansons.

7) T wintered my cows at the Halvorsons corral for a few vears after they moved their
cows down near Juhaetta where they lived. During those years, the neighbor, John Van Houten
and 1 plowed the snow on the road when necessary as the Highway District did not plow snow on
Camps Canyon Road in section 15.

8) The Highway District has made so many changes to Camps Canyon Road by the
Halvorsons corral that it is hard to remember what the old road looked like. Prior to the recent
changes in the road, Camps Canyon Road in the area of the Halvorsons™ corral was a narrow
road. big enough for only one vehicle at a time. and there were old. big trees on both sides of the
road and there was an old fence that ran along the north side of the road for as long as I can
remember.

9) Personally, I have fences along the edge of Claypit Road and I have moved them out a
few times and I have found that no matter what I do, the Highway District grades into or plows
over my fences. I have complained but they say they have a right to do this.

The above statements are true to the best of my knowledge.

Datedthis | day of _Fef) 2009 L0 p jﬁ
[// - ?"/' M ;’!? //g’:’{é e .
e “Uphrg -

[/ Joe Yockey
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SUBSCRIBED AND SWORN TO before me this <3 th day ofc 72 . 2()0/9./ :
4 d e
it " 9\5“5‘&, ~ ’”[:?‘;4,//;4 71 = w‘)\w
U FRED e " NOTARY PUBEIC for the State of Idaho
S e e My commission expires: /2- 2/- 2079

S
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CERTIFICATE OF SERVICE

erebyv certifv that on this ’./ th day of’zf"’

2 2009, | caused a true and correct copy of

] U.S. Maii

| ] Federal Express Standard Overnight Mail
[ ] FAX (208) 8§83-4593

x | Hand Delivery |

' RONALD J. LANDECK
LANDECK, WESTBERG, JUDGE &
GRAHAM. P.A.

414 S, Jefferson

P.O. Box 9344 |
Moscow, 1D 83843 ;

CARL B. KERRICK [x] ULS. Mail |
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JOE YOCKEY'S FIRST AFFIDAVIT (
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Don Halvorson
1290 American Ridge Road 0
Kendrick, Idaho, 83537

(208) 285-5602

Plaintiff, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

Don & Charlotte Halvorson (Husband and Wife)) Case No. CV 2008-180
Plaintiffs }  PLAINTIFFS MOTION
VS, ) TO STRIKE

North Latah County Highway District; Board of )

Commissioners for the North Latah County )

Highway District, Orland Arneberg, Richard

Hansen. Sherman Clyde, in their Official

Dan Payne, in his Official Capacity and in his

)
)
Capacities, and in their Individual Capacities; )
)
individual Capacity )

)

Defendants

Plaintiffs Don and Charlétte Halvorson move this Court to strike portions of Defendants’
Affidavits filed herein on February 13, 2009 and February 2, 2009 and November 4. 2008 as
follows:

1. All statements attributed to any person other than Defendant Arneberg and all
testimony offered by Defendant Arneberg in Atfidavit of Orland Arneberg in Opposition to
Plaintiffs” Motions for Partial Summary Judgment Filed September 19. October 6 and October

21, 2008 as to a matter without his persenal knowledge of the matter in paragraph 7 which are

3T A TRITITTC A AL YT NT Ty CT TS ’ 1 A ;‘
PLAINTIFS MOTION TO STRIKE i F RN



either inadmissible hearsay or lack foundation. Through discovery Plaintiffs have requested the
Defendants bring forth such agency records of public evidentiary hearings regarding the
establishment of Camps Canyon Road. in the pertinent part and they have indicated to Plaintitfs
that no such hearings have taken place. Furthermore Defendant Arneberg would not have been
able 1o have personal knowledge for five vears prior to 1930 of public use and maintenance for at
least five years prior to 1930, notwithstanding that a conclusory statement is adequate
replacement for a public hearing that provides evidence that Camps Canyon Rosd has been kept
up and worked at the public expense at least for five vears before 1930.

2. All statements attributed to any person other than Defendant Arneberg and all
testimony offered by Defendant Arneberg in Affidavit of Orland Arneberg in Opposition to
Plaintiffs’ Motions for Partial Summary Judgment Filed September 19, October 6 and October
21. 2008 as to a matter without his personal knowledge of the matter in paragraph 8§ which are
either inadmissible hearsay or lack foundation.

3. All statements attributed to any person other than Defendant Arneberg and all
testimony offered by Defendant Arneberg in Affidavit of Orland Arneberg in Opposition to
Plaintiffs” Motions for Partial Summary Judgment Filed September 19, October 6 and October
21. 2008 as to a matter without his personal knowledge of the matter in paragraph 9 which are
either inadmissible hearsay or lack foundation. Not all prescriptive rights of way are 50 feet
wide. Prescriptive rights of way require evidence showing that thev have been used and worked
and kept up at the expense of the public for five years to the extent of 50 feet.

4. All statements attributed to any person other than Dan Carscallen and all testimony
offered by Dan Carscallen in Affidavit of Dan Carscallen in Opposition to Plaintiffs’ Motions
for Partial Summary Judgment Filed September 19. October 6 and October 21. 2008 asto a
matter without his personal knowledge of the matter in paragraphs 3 and 4 which are either
inadmissible hearsay or lack foundation. 1.C. § 40-202(1) does not authorize Commissioners 10
adjudicate the status of anyv road as public or private (see Homesread Farms v. Board of

Comm rs Teton Counry, state of Idaho, 141 Idaho 855, 119 P 3d 630 (2003)).



5. All statements attributed to any person other than Defendant Payne and all testimony
offered by Defendant Payne in Affidavit of Dan Payne in Opposition to Plaintiffs” Motions for
Partial Summary Judgment Filed September 19, October 6 and October 21, 2008 as to a matter
without his personal knowledge of the matter in paragraph 5 which are either inadmissible
hearsay or lack foundation. See Plaintiffs” Fourth Record Supplement, Item No. 4. at 3-4,
Request For Admission No. 3 subpart c. and Plaintiffs’ Fourth Record Supplement, Ttem No. 5,
at 4. Interrogatory No. 5) (Defendant Payne does not mention adding four feet to the north side
of the north side of the road in 1996, he simply says the physical location changed and he
widened it to the north; plaintiffs have no actual measurements of either as recorded by
Defendants nor orders of Commissioners to lay out and or how far to widen or move).

6. All statements attributed to any person other than Defendant Payne and all testimony
offered by Defendant Payne in Affidavit of Dan Payne in Opposition to Plaintiffs” Motions for
Partial Summary Judgment Filed September 19, October 6 and October 21, 2008 as to a matter
without his personal knowledge of the matter in paragraph 6 which are either inadmissible
hearsay or lack foundation. See Plaintiffs’ Fourth Record Supplement, Item No. 4, at 3-4,
Request For Admission No. 3 subpart ¢. and Plaintiffs’ Fourth Record Supplement. Item No. 3.
at 4. Interrogatory No. 3) (Defendant Payne’s log does not mention adding four feet to the north
side of the north side of the road in 1996, he simply savs the physical location changed and he
widened it to the north; plaintiffs have no actual measurements of either as recorded by
Defendants nor orders of Commissioners to lay out and or how far to widen or move).

Fe

7. All statements attributed to any person other than Defendant Payne and ail testimony
offered by Defendant Payne in Affidavit of Dan Payne in Opposition to Plaintiffs” Motions for
Partial Summary Judgment Filed September 19, October 6 and October 21, 2008 as to a matter

without his personal knowledge of the matter in paragraph 8 which are either inadmissible

o

hearsay or lack foundation. (see Plaintifis ™ Third Record Supplement, Item No. 3, at 16-
hearsay or lack foundat (see Plaintiffs' Third R 7 Suppl t. Item No. 3, at 16-1
Interrogatory Nos. 40 — 44 (Defendant Payne says he has moved the centerline and no records

show how much).
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8. All statements attributed to any person other than Defendant Payne and all testimony
offered by Defendant Pavne in Affidavit of Dan Payne in Opposition to Plaintiffs’ Motions for
Partial Summary Judgment Filed September 19, October 6 and October 21, 2008 as to a matter
without his personal knowledge of the matter in paragraph 11 which are either inadmissible
hearsay or lack foundation. Defendants have no evidence in their records for this conclusion.

9. All statements attributed to any person other than Defendant Payne and all testimony
offered by Defendant Payne in Second Affidavit of Dan Payne as to a matter without his
personal knowledge of the matter in paragraph 3 which are either inadmissible hearsay or lack
foundation. All statements attributed to Mr. Swanson.

10. All statements attributed to any person other than Defendant Payne and all testimony
offered by Defendant Payne in Affidavit of Dan Payne in Opposition to Plaintiffs” Motions for
Partial Summary Judgment Filed September 19, October 6 and October 21, 2008 as to a matter
without his personal knowledge of the matter in paragraphs 6. 7, 8, 9, and/or 10 which are either
inadmissible hearsay or lack foundation. All statements attributed to Mr. Wagner. All
statements atiributed to Mr. Halvorson.

11. All testimony offered by Mr. Hodge in Affidavit of Larry J. Hodge as to a matter
without his personal knowledge of the matter in paragraph 8 which are either inadmissible
hearsay or lack foundation. Statement that the 1940 aerial photo includes the driveway serving
the Wagners’ real property and the consistency of 3.4 acres with the 1911 deed of 3+/- acres and
that the southerly boundary of Wagners’ real property running on a southeasterly course.

Based upon the foregoing, Plaintiffs request the Court strike those items listed above as
madmissible and/or not to be considered in connection with Defendants” pending Motions for
Partial Summary Judgment. Plaintiffs also move to strike from the record factual assertions by
Defendants made without their personal knowledge or that constitute inadmissible hearsay set
forth in Defendants’ Motion for Summary Judgment, Brief in Support of Defendants™ Motion for
Summary Judgment, and Defendants™ Answering Brief and Objections to Plaintiffs® Motions for

partial Summary Judgments and Other Motions Submitted January 26, 2009 the specific

PLAINTIFFS MOTICON TO STRIKE 4 1 4 1 2



identification of which in Defendants’ rambling page document are too numerous to efficiently
mention.
This Motion i3 based. in part, upon Rules 56(3¢) and (g) I.R.C.P. which require that
evidence submitted in summary judgment proceedings “shall set forth facts...admissible in
evidenc

Plaintiffs request oral argument in support of this motion.

On this 17" Day of February. 2009 ..

RESPECTFULLY SUBMITTED, [y W/M

Don Halvorson

CERTIFICATE OF SERVICE

s 4. h . ~
I hereby certifv that on this 17" day of February, 2009. I caused a true and correct copy

of this document to be served on the following individual in the manner indicated below:

RONALD J. LANDECK [ ] U.S. Mail
LANDECK. WESTBERG. JUDGE & [ | Federal Express Standard Overnight Mail |
GRAHAM. P A, [ ] FAX (208) 883-4593 |

414 S, Jefferson - [X] Hand Delivery J

- P.O. Box 9344 |

Moscow. ID 83843 B

CARL B. KERRICK T[X ] U.S. Mail |
- DISTRICT JUDGE L Federal Express Standard Ove ernicht Mail
+ P.O. Box 896 i[ ] FAX ,
- Lewiston, ID 83501-0896 ' [ ] Hand Deliveny i

i_/{ P {w/fl
Don Halvorson
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RONALD J. LANDECK, ISB No. 3001
RONALD J. LANDECK, P.C.

693 Styner Avenue, Suite 9

P.O. Box 9344

Moscow, ID 83843

(208) 883-1505

FAX (208) §83-4593

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

DON & CHARLOTTE HALVORSON
(Husband and Wife), Case No. CV 2008-180
Plaintifts, DEFENDANTS” SECOND MOTION
TO STRIKE AND BRIEF
Vs.

NORTH LATAH COUNTY HIGHWAY
DISTRICT; BOARD OF COMMISSIONERS FOR
THE NORTH LATAH COUNTY HIGHWAY
DISTRICT, ORLAND ARNEBERG, RICHARD
HANSEN, SHERMAN CLYDE, in thejr individual
capacities; DAN PAYNE, in his official capacity and
in his individual capacity,

Defendants.

i i N N N NN R

Defendants North Latah County Highway District, Orland Areberg, Richard Hansen, |
Sherman Clyde and Dan Payne, through counsel, move this Court to strike portions of Plaintiffs’
Fourth Record Supplement, Plaintiffs’ Affidavit, Joe Yockey’s First Affidavit and Plaintiffs’

Answering Brief, all of which were filed herein on February 17, 2009, as follows:
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Item Nos. I and 2, s

foundation and lack proper certification.

1.2 Item Nos. 3(a) — (v), including all photographs and documents and Plaintiffs” narrative
statements both on the photographs and within the text of said Supplement, for lack of
adequate foundation and proof of authenticity.

1.3 Item Nos. 3(r), (s) and (u) which are inadmissible hearsay and lack adequate foundation

and proper certification.

2. PLAINTIFF’S AFFIDAVIT:

2.1 All testimony offered by Plaintiffs in paragraph 2 as to matters without their personal

knowledge for lack of adequate foundation.

2.2 All statements attributed to Dan Payne and Ed Swanson in paragraph 8 which are
inadmissible hearsay and/or lack adequate foundation. Further, all statements beginning
with the phrase, “Prior to these alterations”™ on page 3, through the phrase, “Martin Huff,
et al.” on page 4 for lack of adequate foundation. Further, all statements attributed to
Larry Hansen 1n paragraph 8 which are inadmissible hearsay.

2.3 All statements attributed to Mr. Wagner in paragraph 9 which are inadmissible hearsay.

2.4 All statements by Plaintiffs in paragraph 9 as to matters without their personal
knowledge for lack of adequate foundation.

2.5 All statements by representative of Clearwater Power Company or statements regarding
conduct by Clearwater Power Company in paragraph 11 which are either inadmissible
hearsay or lack adequate foundation.

2.6 All statements attributed to Mr. Munson in paragraph 12 which are inadmissible

hearsay.

s v _ ; ., . £ Loy
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nro

2.7 All statements attributed to Patsy Wagner and Gary Osbome in paragraph 13 which are

personal knowledge of the matter in paragraph 13 for lack of adequate foundation.

2.8 All testimony offered by Plaintiffs in paragraph 15 for lack of adequate foundation and

which are based on inadmissible hearsay.

29 All statements attributed to Mr. Wagner in paragraph 15 which are inadmissible
hearsay.

2.10  All statements in paragraph 16 which are oral testimony offered by Plaintiffs as to
matters without their personal knowledge for lack of adequate foundation.

2.11  All testimony offered by Plaintiffs in paragraph 24 for lack of adequate foundation.

All testimony offered by Plaintiffs in paragraph 26 for lack of adequate foundation.

S
—
N

13 All statements in paragraph 27 which are not relevant to this proceeding.

S

3. JOE YOCKEY'S FIRST AFFIDAVIT:

3.1 All testimony offered by Mr. Yockey in paragraph 5 for lack of adequate foundation.
3.2 All testimony offered by Mr. Yockey in paragraph 8 for lack of adequate foundation.
33 All testimony offered by Mr. Yockey in paragraph 9 as not relevant to this proceeding.

4. PLAINTIFFS® ANSWERING BRIEF:

4.1 All testimony offered by Plaintiff Don Halvorson as to what the John Dunn survey

B ) )
er witinout tneir

shows and Mr. Halvorson’s interpretations and applications of the Dunn survey for lack

of adeguate foundation and which are based on inadmissible hearsay.
4.2 All testimony offered by Plaintitf Don Halvorson as to statements by Ed Swanson

which are inadmissible hearsay.

DEFENDANTS® SECOND MOTION TO STRIKE AND BRIEF -- 3
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44

condition and/or maintenance of
upon inadmissible hearsay or lack adequate foundation.

All statements by Plaintiff Don Halvorson attributed to Wagners which are inadmissible
hearsay:.

All statements b)./ Plaintiff Don Halvorson as to Defendants’ intentions for lack of

adequate foundation.

This Motion 1s based, in part, upon Rules 56(e) and (g) I.R.C.P. which require that evidence

submitted in summary judgment proceedings “shall set forth facts...admissible in evidence.”

Based upon the foregoing, Defendants request the Court strike those items listed above as

inadmissible and/or not to be considered in connection with Plaintiffs’ pending Motions for Partial

Summary Judgment and other Motions submitted February 17, 2009.

Defendants request oral argument in support of this motion.

RESPECTFULLY SUBMITTED this 24th day of February, 2009.

RONALD J. LANDECK, P.C.

By:

R¢nald J. Landeck
Afttorneys for Defendants
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1 0Ereoy cerm‘} that on this 24th day of Febiuar Y, 2009, I caused a true and cormrect Copy 01

this document to be served on the following individual in the manner indicated below:

DON HALVORSON [ X]U.S. Mail

CHARLOTTE HALVORSON [ ] Federal Express Standard Overnight Mail
1290 AMERICAN RIDGE ROAD [ ]FAX

KENDRICK, IDAHO 83537 [ ]Hand Delivery

I
7
Ror&gﬁld J. Landeck

[
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RONALD J. LANDECK, ISB No. 3001
RONALD J. LANDECK, P.C.

693 Styner Avenue, Suite 9

P.O. Box 9344

Moscow, ID 83843

(208) 883-1505

FAX (208) 883-4593

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

DON & CHARLOTTE HALVORSON
(Husband and Wife), ‘ Case No. CV 2008-180
Plaintiffs, DEFENDANTS’ MOTION TO
ENLARGE TIME
VS,

NORTH LATAH COUNTY HIGHWAY
DISTRICT; BOARD OF COMMISSIONERS FOR
THE NORTH LATAH COUNTY HIGHWAY
DISTRICT, ORLAND ARNEBERG, RICHARD
HANSEN, SHERMAN CLYDE, in their individual
capacities; DAN PAYNE, in his official capacity and
in his individual capacity,

Defendants.

Rl i g N N N I W N N

Defendants move to enlarge time under Rule 6(b) LR.C.P. to file Defendants™ Reply
Brief in Support of Defendants® Motion for Summary Judgment. As grounds therefore,

Defendants’ Counsel asserts that the length and breadth of Plaintiffs” Answering Brief require

additional time.

N TO ENLARGE TIME -- I



RESPECTFULLY SUBMITTED this 24th day of February, 2009.

RONAID I LANDECK, P.C.

; s f .
A P by P.o
By:  hald N Lsadan
Ronald J. Landeck
Attorneys for Defendants

CERTIFICATE OF SERVICE

[ hereby certify that on this 24th day of February, 2009, I caused a true and correct copy of

this document to be served on the following individual in the manner indicated below:

DON HALVORSON [ X] U.S. Mail

CHARLOTTE HALVORSON [ ] Federal Express Standard Overnight Mail
1290 AMERICAN RIDGE ROAD [ JFAX

KENDRICK, IDAHO 83537 [ ] Hand Delivery

i

VAU A~ : L{,@@\é}i/& o
Ronald J. Landeck

i
¢
L
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RONALD J. LANDECK, ISB No. 3001
RONALD J. LANDECK, P.C.

693 Styner Avenue, Suite 9

P.O. Box 9344

Moscow, ID 83843

(208) 883-1505

FAX (208) 883-4593

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

DON & CHARLOTTE HALVORSON )
(Busband and Wife), ) Case No. CV 2008-180
)
Plaintiffs, ) THIRD AFFIDAVIT
) OF DAN PAYNE
VS. )
)
NORTH LATAH COUNTY HIGHWAY )
DISTRICT:; BOARD OF COMMISSIONERS FOR )
THE NORTH LATAH COUNTY HIGHWAY )
DISTRICT, ORLAND ARNEBERG, RICHARD )

HANSEN, SHERMAN CLYDE, in their individual )
capacities; DAN PAYNE, in his official capacity and )
in his individual capacity, )

Defendants.

N S

STATE OF IDAHO )
) ss.
County of Latah )
Dan Payne, upon oath, deposes and says:

1. Tam a Defendant in this matter, am over eighteen (18) years of age, am competent to

testify to the matters set forth herein and make this affidavit upon my personal knowledge.

H Y -
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2. lhave been employed by Defendant North Latah County Highway District

o

(“District”) since 1974 and District foreman since 1994, Since 1974, my duties for District
foreman have included maintaining and improving projects on Camps Canyon Road with the
primary difference being that, as foreman, I oversee and supervise the District’s work instead of
doing it.

3. Thave revieWed portions of Plaintiffs’ Answering Brief related to alleged changes in
Camps Canyon Road. In particular, I have read the following statement from Plaintiffs’
Answering Brief found on pages 56 and 57 thereof (“Plaintiffs’ Allegations™):

It may have been extended and started in a different place as the southern
property line was shifted north and the curves at the east end of the 3+/- acre
parcel were straightened i 1996 (see Plaintiffs” Third Record Supplement, Item
No. 13, at 10-11, Interrogatory No. 16). These two facts alone account for more
than 100 feet of the loss of road frontage as the change in the curves resulted in
the road and the east property line paralleling each other for a short distance and
the property line had to chase the road for an additional 30 feet (more than the
shift of 50 feet to the north in the southern property line) (see Plaintiffs’ Fourth
Record Supplement, Item No. 3, at 20 (photo looking due south along cast
property line (this photo was taken in 2006 after the Highway District cleared the
last remaining evidence of the 8 foot embankment left by the 1996 alteration in
the late summer of 2006)), as sited by the two posts showing how the post 1996
road parallels the property line and thus a loss or road frontage; as the calculation
of road frontage does not start until the east property line crosses the centerline of
the road; there may be parts of the old road which are geographically 50 and 84
feet from the post 1996 road but the distance varies throughout the 700 or so feet
of the road)) and another 20 plus feet as the west intersection moved north 500
feet and the east intersection moved north 80 plus feet. This shift to the north
resulted in another untoward effect in regards to the old historic driveway as
north is down hill and the road bed necessarily dropped down hill from where the
height of the historic driveway met the road and left an 8 foot embankment (see
Plaintiffs” Fourth Record Supplement, Item No. 3, at 17(photo looking due south
along east property line (this photo was taken in 2006 after Wagners built their
2" driveway in June of 2006 and about three months before Plaintiffs ' Fourth
Records Supplement, Item No. 3, at 20)....

- A 6% 2
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4. No part of Plaintiffs” Allegations is based in fact based upon my observations as an
employee of the District since 1974 and based upon my observations of the terrain adjacent to
Camps Canyon Road.

5. Camps Canyon Road follows the same approximate centerline now as it did in 1974,
and, in my opinion, as it has throughout its history. There is no physical evidence that a road
was located “50 and 84 feet” from the road as it existed in 1996 as alleged by Plaintiffs. There is
no visual evidence that an “old road” existed anywhere at any time near Camps Canyon Road
other than over and upon the location of Camps Canyon Road as it exists today.

6. Plantiffs’ Allegations suggest that the “change in the curves” or “straightening” of
Camps Canyon Road account for a loss in the road frontage of Camps Canyon Road compared to
the 699 feet described in the Wagners’ deed. As I stated in the Second Affidavit of Dan Payne
filed herewith, I personally measured the distance “699 feet, more or less, along the County
Road.” That distance placed me “a great distance past the post Mr. Wagner had set for his
southeasterly corner and was south of the old driveway and approximately one hundred feet
south of the approach for which the permit had been issued.” The only “change in the curves” of
Camps Canyon Road in this area occurred as a result of the widening of Camps Canyon Road in
the vicinity of the “old driveway” which was well over 600 feet from the northwesterly boundary
of the 3+/- acre parcel. There is absolutely no basis for any statement by Plaintiffs that the
District’s widening or straightening of Camps Canyon Road changed the dimensions along the
centerline of Camps Canyon Road by more than a minimal distance, if at all. T have marked with
a circied “X” and arrow with my initials at the end of the arrow on two documents the location of
the District’s road widening activity in 1996, which was the only activity undertaken by the

District since 1974 that did result in the straightening of any curve in the area of the 3+/-acre

-
-

feay
O
o
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parcel and Camps Canyon Road. Those documents that [ have so marked are the “1940 aerial”™
photograph and “May 2007 Survey,” as those terms are defined in Defendants’ Second Record
Supplement.

7. 1have also reviewed 2 photographs, item 3(n), photograph #14 and Item 3(q),
photograph #17 attached to Plaintiffs’ Fourth Record Supplement.” Those photographs
accurately portray the location of Camps Canyon Road from 1974 to the present and, in my
opinion, from the inception of Camps Canyon Road. No part of Camps Canyon Road ever
followed the course of line “C” marked on photograph #14. No part of Camps Canyon road was
ever located on top of the embankment shown on photograph #17. Plaintiffs’ allegations to the
contrary are not true.

The above statements are true and correct to the best of my knowledge and belief.

Dated this 24th day of February, 2009.

Dan Payne

SUBSCRIBED AND SWORN TO before me this 24th day of February, 2009.

Gy
Fhei

NOTARY PUBLIC for the State of Idaho
My commission expires: -/ 7 -8/ %
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CERTIFICATE OF SERVICE

1 hereby certify that on this 24th day of February, 2009, I caused a true and correct copy of

this document to be served on the following individual in the manner indicated below:

DON HALVORSON [ X] U.S. Mail

CHARLOTTE HALVORSON [ ]Federal Express Standard Overnight Mail
1290 AMERICAN RIDGE ROAD [ 1FAX (208)322-4486

KENDRICK, IDAHO 83537 [ ]Hand Delivery

chgfé J. Landeck

THIRD AFFIDAVIT OF DAN PAYNE -- 5
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RONALD J. LANDECK, ISB No. 3001
RONALD J. LANDECK, P.C.

693 Styner Avenue, Suite 9

P.O. Box 9344

Moscow, ID 83843

(208) 883-1505

FAX (208) 883-4593

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

DON & CHARLOTTE HALVORSON )
(Husband and Wife), )} Case No. CV 2008-180
)
Plaintiffs, ) DEFENDANTS’ REPLY BRIEF
) IN SUPPORT OF DEFENDANTS’
vs. }  MOTION FOR SUMMARY
) JUDGMENT
NORTH LATAH COUNTY HIGHWAY )
DISTRICT; BOARD OF COMMISSIONERS FOR )
THE NORTH LATAH COUNTY HIGHWAY )
DISTRICT, ORLAND ARNEBERG, RICHARD )
HANSEN, SHERMAN CLYDE, in their individual )
capacities; DAN PAYNE, in his official capacity and )
in his individual capacity, )
)
Defendants. )
)
INTRODUCTION

The pleadings and affidavits filed by Defendants and Plaintiffs show that there is no
genuine issue as to any material fact and that, based on admuissible facts, Defendants are entitled
to judgment as a matter of law on all of Plaintiffs’ claims. Defendants’ Reply Brief will support
dismissal of Plaintiffs’ claims by responding to arguments made in Plaintiffs’ Answering Brief,

DEFENDANTS® REPLY BRIEF IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT - 11 A ey

4



supplementing the factual discussion previously set forth in Defendants’ Brief and focusing on

decisive legal principles.

FACTUAL DISCUSSION

Plaintiffs have failed to set forth genuine issues of material fact or have made allegations
that are not admissible in evidence. In particular, key dispositive, undisputed, material,
admissible facts on this record include the following:

1. The District has conducted all of its activities on Camps Canyon Road, a public highway,
established by user, within the minimum 50-foot width mandated by Idaho law.
(Plaintiffs agree that Camps Canyon Road “was originally an unrecorded prescriptive
right-of-way,” see, eg., Plaintiffs’ Motions for Partial Summary Judgments and other
Motions submitted January 26, 2009, and Brief, p. 33.)

2. Plaintiffs’ only Tort Claim Notice was filed with the District on November 6, 2007.

3. On or about March, 2006, acting upon Mr. Wagner’s application for a driveway permit in
which Mr. Wagner certified that he was the owner of the proposed property to be served,
District foreman Dan Payne physically inspected the access, observed that it was well
north of an old driveway that had served Mr. Wagner’s property, approved the
application and issued an access permit to Wagners. Plaintiff Don Halvorson attended a
meeting of the District Commissioners and complained about the issuance of that permit
and asserted that the permitted access was located on Plaintiffs’ property. On or about
June, 2006, Mr. Wagner submitted a new access permit application, which is not of issue
in this matter, and the District revoked and disposed of the March, 2006 permit. Second
Affidavit of Dan Payne, pp. 3-5 filed February 2, 2009; Second Affidavit of Dan

Carscallen, Exhibit B, filed February 2, 2009.
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Plaintiffs have summarized and set forth other admissible, material facts relevant to
Plaintiffs’ claims in the Brief in Support of Defendants® Motion for Summary Judgment at pages
4 through 12.

Plaintiffs’ latest factual submittals do not set forth any genuine issues of material fact
and, in particular, the Affidavit of Ed Swanson, whose family owned Plamtiffs’ property for 70
years and who was Plaintiffs’ predecessor in interest in that property, does not support Plaintiffs’
disingenuous allegation that the District moved Camps Canyon Road in 1996. Plaintiffs, in an
effort to obfuscate the truth and create an issue of fact where none exists, have alleged that
“Camps Canyon Road has moved 84+ feet to the north at its intersection with the east property
line of the 3+/-acre parcel and 50 feet to the north at its intersection with the west property line
of the 3+/-acre parcel.” See, e.g., Plaintiffs’ Answering Brief, p. 34. Plaintiffs base this
proposition on discrepancies between the 1911 Deed that first identifies the 3 acre +/- parcel,
Instrument No. 57421, records of Latah County, Idaho, (the “1911 Deed”) (see copy of 1911
Deed attached to Defendant’s Second Record Supplement) and the Amended Record of Survey,
Instrument No. 513819, records of Latah County, Idaho (referenced in and attached to
Defendants’ Second Record Supplement as the “May, 2007 Survey”) that locates the parcel,
including its common boundary with Plaintiffs’ property along the centerline of Camps Canyon
Road.

Licensed surveyor John Dunn, who made and filed the May, 2007 survey, included a
survey note therein in which he expressly acknowledge that Camps Canyon Road has not moved,

as follows:

Camps Canyon Road (County Road), is shown with a 50 foot wide prescriptive
R/W. The physical location of the road is on a side hill and appears to be stable
with little, if any, change occurring over time.
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Likewise, Larry J. Hodge, Professional Land Surveyor, having viewed aerial photos of
the area taken on or about 1940 and 2004, opines that “the location of Camps Canyon Road in
the area between Plaintiffs’ real property and Wagners’ real property has not changed to any
significant degree, 1f at all, between 1940 and 2004.” Affidavit of Larry J. Hodge, filed February
2, 2009. Mr. Hodge also opines that he would have surveyed the 3+/- 1-acre parcel differently to
include the call of “699 feet, more or less along the County road.” The difference of opinion as
to what constitutes an appropriate survey of Camps Canyon Road does not create a material issue
of fact in this case because this difference of opinion between surveyors is not relevant as to
whether the District moved Camps Canyon Road in 1996. Rather, the survey issue instructs that
just because a discrepancy exists between a deed and a survey, a reasonable inference cannot be
drawn that a road has been moved. Although both surveyors acknowledge that a survey
discrepancy exists, nonetheless both surveyors agree that Camps Canyon Road has changed
littie, “if at all,” over time.

Plaintiffs themselves offer testimony through their most recent, supporting affidavits
about an old fence that had been located along their side of Camps Canyon Road that was
removed during the 1996 improvements. This evidence’of Plaintiffs’ directly contradicts
Plaintiffs’ proposition that Camps Canyon Road had been previously located between 84+ and
50 feet away from its pre-1996 location. Plaintiffs attempt to have it both ways and that cannot
happen. Plaintiffs should approach this Court with the candor that is required and not play
games with the truth in an effort to achieve whatever ends they seek.

In addition, this record is replete with affidavit testimony and photographs from at least
as far back as living memory and photographic records can tell and show that Camps Canyon

Road has not moved. In particular, the affidavits of Dan Payne and Orland Ameberg,
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respectively, affirm that Camps Canyon Road follows “the same approximate centerline” now
that it did when Mr. Payne began work for the District in 1974 and when Mr. Ameberg first

traveled the road in the early 1930°s.” Plaintiffs have offered no admissible evidence to create
any genuine issue of fact regarding the location of Camps Canyon Road throughout its history.

This record does establish that Camps Canyon Road was widened in’ 1996 and again in
2005/2006, by approximately four (4) feet on each side of the road, to improve road safety for
increased public vehicular traffic. Affidavit of Dan Payne. Although Dan Payne and Ed
Swanson do not have the same recollections regarding their discussion, if any, concerning the
District’s 1996 improvements, that issue is not material because there is no recorded instrument
evidencing any gift or dedication of land for public highway purposes as required under Idaho
law. Defendants’ Brief, pp. 6-7.

Dan Payne’s Affidavit also sets forth specific detail regarding the dimensions of the
traveled surface of Camps Canyon Road from 1996 to 2006 which, in the area that 1s the subject
of this litigation, does not now exceed 23 ¥ feet in width at any point and averages
approximately 21 feet in width throughout. Defendants’ Brief, pp. 7-8. Further, Mr. Payne
testifies that, in addition to using and maintaining the traveled surface, to properly grade and
drain aroad safe for public travel, the District maintains cut slope and fill slope for ditches,
structural support and snow storage, and that a minimum of 50 feet is reasonably necessary for
proper maintenance of a public highway in rural Latah County. He also testifies that the entire
stretch of Camps Canyon Road used by the District for public highway purposes in the vicinity
of Plaintiffs’ real property, including cut slope to fill slope, lies within a 50-foot wide right-of-
way. Defendants’ Brief, p. 8. For all the verbiage in Plaintiffs’ filings, Plaintiffs have not set

forth facts alleging that the public’s use and/or the District’s activities in the area of Plaintiffs’
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real property along Camps Canyon Road exceed or have exceeded either a 50-foot overall width
or a 25-foot width from the centerline of Camps Canyon Road.

In 1997, Plaintiffs constructed a fence adjacent to the traveled surface of Camps Canyon
Road. That fence, in places, was constructed by Plaintiffs within 15 feet of the centerline of
Camps Canyon Road. Photographs No. 5, 6, 10, 11 and 16 submitted with Plaintiffs” Fourth
Record Supplement show that the District has diligently avoided harm to Plaintiffs’ fence that
encroaches on the public highway right-of-way.

ANALYSIS

Plaintiffs’ Takings Claims Related to the District’s Improvements to Camps Canvon Road Fail
Because There Has Not Been a Taking.

All of Plaintiffs’ “takings claims” under the Fifth Amendment of the Constitution of the
United States made applicable to the states through the 14™ Amendment and under Article 1,
§ 14 of the Constitution of the State of Idaho fail because Plaintiffs cannot maintain an inverse
condemnation action “unless there has actually been a taking of [Plaintiffs’] property.” KMST,
LLCv. County of Ada, 138 Idaho 577, 579-560, 67 P.3d 56, 59-60 (2003). The determination of
whether or not there has been a taking is a matter of law to be resolved by the trial court. 7d.

The threshold step in a takings inquiry, whether in a case of a regulatory or physical
nature, “is to determine whether the Plaintiffs ever possessed the property interest they now
claim has been taken by the challenged governmental action.” See Kim v. City of New York, 681
N.E.2d 312, 314 (N.Y. Ct. App. 1997) (citing Lucas v. South Carolina Coastal Council, 505
U.S. 1003, 1027, 112 S.Ct. 2886, 2899. The purpose of this “logically antecedent inquiry into
the nature of the owners’ estate” is to determine whether principles of the allegedly taken
property was a “stick in the bundle of property rights” acquired by the owner. (Lucas, supra,

505 U.S. at 1027, 112 S.Ct. at 2899). Thus it is the “objectively reasonable application” of the
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corpus juris of Idaho, constitutional, statutory and common law, when the owner acquired the
property, that defines “the rights and restrictions contained in a property owner’s title.” Lucas,
supra, 505 U.S. at 1032, n.18, 112 S.Ct. at 2902, n.18; Kim, supra, at 315-316, 319. In the
instant case, Plaintiffs acquired their property on or about 1996 subject to an existing public
highway established by user and the concomitant “rights and restrictions” of Idaho public
highway law.

Applying Idaho public highway law, as originally mandated and now codified in Idaho
Code §40-2302, as interpreted from early days of statehood in the case of Meservey v. Gulliford,
14 Idaho 133, 93 P. 780, 784 (1908) and as followed to this day, to the undisputed, material facts
of this case, this Court should find, conclude and determine that (1) Camps Canyon Road is a
public highway that was established “by user” on or before 1911 (being the year specific
references are made to “County road” in the 1911 Deed), and (i1) Camps Canyon Road is 50 feet
wide and centered on the line thereof as surveyed on the May, 2007 Survey.' There are no
admissible facts on this record that create a genuine issue of fact that contradicts these findings,
conclusions and determinations.

Meservey’s holdings provide established, legal authority for the District’s 1996 and
2005/2006 improvement to Camps Canyon Road, which principally included widening of the
traveled surface and improving drainage in the interests of public safety. (The public has the
right “to use the whole tract as a highway, by widening the traveled part or otherwise as the
increased travel and exigencies of the public may require....” Id. at 784-785.) Idaho public

highway law has long held that:

" The only, particularized evidence of the historic centerline of Camps Canyon Road is set forth in the Affidavit of
Dan Payne and that testimony shows that Camps Canyon was widened, in pertinent part, approximately 4 feet on
each side of the road. The May, 2007 Survey has located the present centerline and use of that surveyed legal
description provides such certainty as the law may require. See Kosanke v. Kopp, 74 Idaho 302, 261 P.2d 815
(1953).
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Mere non-user of a portion of the total width of a highway over a period of years
does not constitute an abandonment, or estop the public from claiming the title or
right to the use thereof.

Possession and use of an unused portion of a highway by an abutting owner is
not adverse to the public and cannot ripen into a right or title by lapse of time no
matter how long continued.

Nor does such possession and use, even though by express permission of the
public authonity work an estoppel against the public use.

Even in the case of a highway established by user, all portions of the highway
right of way need not be maintained and kept up at public expense.

Rich v. Burdick, 83 Idaho 335, 345, 362 P.2d 1088, 1994 (1961) [citations omitted].

It becomes evident, applying Idaho law, that Plaintiffs’ “bundle of property rights” when
Plaintiffs’ acquired their property on or about 1996 is subject to the rights of the public to utilize
a 50-foot wide nght-of-way for public highway purposes and subject to the statutory'authority of
the District to maintain and improve that public right-of-way. As a result, Plaintiffs cannot
maintain an inverse condemnation claim against the District based upon the factual record before
this Court of the District’s actions and policies in the discharge of the District’s statutory
responsibilities in connection with Camps Canyon Road.

Although Plaintiffs argue that Ed Swanson dedicated rnight-of-way to the District in 1996,
there is no evidence on this record of any such written dedication or deed of gift to the District,
despite that such proof is required by Idaho Code §40-2302(2) before the District can acquire
any such nghts. (“In all cases where consent to use the right-of-way for a highway is voluntarily
given...an instrument in writing conveying the right-of-way and incidents to it, signed and
acknowledged by the party making it.. .must be made, filed and recorded in the office of the

recorder of the county in which the land conveyed...shall be particularly described.” Idaho Code
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section 40-2302(2).) There being no such evidence in this record, the only inference that can be
drawn is that no such gift or dedication occurred.

Nor have Plaintiffs have set forth any facts showing that there has been an abandonment
or extinguishment of the public’s rights in Camps Canyon Road. Plaintiffs merely present
unfounded argument that any improvement, alteration or widening of Camps Canyon Road
constitutes an unlawful taking of their property. Plaintiffs have not sustained their burden to
show the public’s rights in Camps Canyon Road are other than as Defendants have established
on this record. Plaintiffs’ argument that Camps Canyon Road “may be informally abandoned...”
1s unpersuasive, contrary to law and cannot be upheld. Floyd v. Bonneville County, 137 Idaho
718, 728, 52 P.3d 863, 873 (2002).

Although Plaintiffs also challenge the constitutionality of Idaho Code section 40-202(3),
that constitutional issue was decided in the recent case of Ada County District v. Total Success
Investments, LLC, 145 Idaho 360, 179 P.3d 323 (2008), which held the statute “not
unconstitutional on its face.” The Court acknowledged the limitations provision of Idaho Code §
5-224 applicable to inverse condemnation actions was “four years from the accrual of the cause
of action.” /d. at 369, P.3d at 332. As the establishment of Czimps Canyon Road occurred at
least 70 years ago, the limitations period for any such cause of action has run. Plaintiffs are time
barred from bringing any claim challenging the establishment of the public’s rights in Camps

Canyon Road.

Plaintiffs’ Taking Claims Related to the District’s Issuance of the First Access Permit Fail
Because the District (1) Did Not Take Plaintiffs’ Property, (i1) Did Not Intend to Appropriate
Plaintiffs’ Property and (i11) Did Not Interfere Substantially, IT at All. With Plaintiffs’ Property

Rights.

Plaintiffs assert takings claims under the United States and State of Idaho constitutions

related to the issuance of the Wagners’ first access permit and alleged damages to Plaintifts’

DEFENDANTS’ REPLY BRIEF IN SUPPORT OF DEFENDANTS® MOTION FOR SUMMARY JUDGMENT -- 9 1 } .
i | i
t 30



property from the Wagners’ construction on or about March, 2006, of a driveway. Wagners
abandoned that initial driveway by June, 2006, and filled in the area that had been excavated.
The District did not occupy or undertake any construction activity on Plaintiffs’ property and, as
a result, did not take Plaintiffs’ property or trespass upon Plaintiffs property. It is the Wagners’
conduct, if any, that is actionable in regard to any damage to Plaintiffs’ property.

To assert a claim against Defendants for inverse condemnation, Plaintiffs “must establish
that treatment under takings law, as opposed to tort law is appropriate under the circumstances.”
Ridge Line, Inc. v. United States, 346 F.3d 1346, 1355 (Fed. Cir. Ct. App. 3003). The Ridge
Line Court described the “tort-taking inquiry” as requiring consideration of “whether the effects”
the party “experienced were the predictable result of the government’s action and whether the
government’s actions were sufficiently substantial to justify a taking.” Id. Elaborating on this
two-part analysis, the Court stated:

‘Inverse condemnation law is tied to and parallels, tort law.” 9 Patrick J. Rohan

& Melvin A. Reskin, Nichols on Eminent Domain § 34.03[1] (3d ed. 1980 &

Supp. 2002). Thus, not every “invasion” of private property resulting from

government activity amounts to an appropriation. /d. The line distinguishing

potential physical takings from possible torts is drawn by a two-part inquiry.

First, a property loss compensable as a taking only results when the government

mtends to invade a protected property interest or the asserted invasion is the

“direct, natural, or probable result of an authorized activity and not the incidental

or consequential injury inflicted by the action.’

Second, the nature and magnitude of the government action must be considered.

Even where the effects of the government action are predictable, to constitute a

taking, an invasion must appropriate a benefit to the government at the expense

of the property owner, or at least preempt the owners’ right to enjoy his property

for an extended period of time, rather than merely inflict an injury that reduces its

value.

Id. at 1355-1356.

It is apparent that the District’s issuance of an access permit (and its timely revocation),

the consequent actions by Wagners and their timely abandonment and reconstruction of the
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aborted driveway access do not pass the “takings test” in both respects. First, Dan Payne’s
Affidavit details the good faith, due diligence he applied to the issuance (and timely revocation)
of that first permit. Even if Dan Payne were found to be negligent in his discharge of this duty,
which Defendants do not believe to be the case, such conduct would fall far short of the “direct,
natural or probable result” of what Dan Payne did in issuing the permit. Second, even if the
effects of Dan Payne’s action were deemed to be predictable, the District’s action did not
“appropriate a benefit to the government at the expense of the property owner or at least preempt
the owners’ right to enjoy his property for an extended period of time.” /d. Courts are required
to consider “whether the government’s interference was substantial and frequent enough to rise
to the level of a taking...’[1]solated invasions, such as one or two floodings..., do not make a
taking..., but repeated invasions of the same type have often been held to result in an involuntary
servitude.” Id. (citations omitted). At most, giving Plaintiffs the benefit of all reasonable
inferences, the District’s action merely inflicted an injury that reduced the property’s value. The
District neither appropriated “a benefit to the government” nor did it preempt Plaintiffs” “right to
enjoy...for an extended period of time.” Such conduct is not cognizable under takings law,
rather, it may only be pursued under tort law principles. As discussed in Defendants’ Brief,
Plaintiffs are barred from pursuing tort relief because of their failure to timely file a notice of tort
claim 1n regard to this alleged conduct.

Plaintiffs’ Due Process and Equal Protections Claims Fail as a Matter of Law.

A. Claims Against Individual Defendants.
1. Substantive Due Process (With Reference to Defendants’ Qualified Immunity)
Plaintiffs contend that Defendants Ameberg, Clyde, Hansen and Payne violated their

substantive due process rights related to the District’s (1) policy and actions regarding the

DEFENDANTS’ REPLY BRIEF IN SUPPORT OF DEFENDANTS® MOTION FOR SUMMARY JUDGMENT -- 11 1 4 :j (3



widening of Camps Canyon Road and (i) issuance of the Wagners’ access permit in March,

2006. Plaintiffs bring their claims principally pursuant to 42 U.S.C. § 1983 which provides for

ctvil liability for any person who. under color of state law, subjects another “to the deprivation of

any rights, privileges or immunities secured by the Constitution and bylaws.” 42 U.S.C. § 1983.

Section 1983 “does not create a cause of action,” rather, it provides a vehicle for courts to review

alleged violations of constitutional or statutory law. See Aardvark Childcare and Learning

Center, Inc. v. Township of Concord, 401 F. Supp. 2d 427, 444 (East. Dist. Pa. 2005).

Plaintiffs principal contentions in this regard are that Plaintiffs’ constitutionally protected

property rights under the Fifth and Fourteenth Amendments to the United States Constitution and

Article I, Section 13 of the Idaho Constitution as well as numerous Idaho statutes are being

violated by the District’s widening of Camps Canyon Road and by the District’s custom and

policy in relying upon Idaho Code section 40-2312 and the Idaho Supreme Court’s holdings in

Meservey and its progeny by which the District maintains and improves public prescriptive

roadways within a 50-foot width. Plaintiffs also contend that these substantive due process

rights are also being violated by the District’s issuance of the Wagners’ access permit in March,

2006.

Legal standards applicable to a § 1983 claim are set forth as follows:

In order to prevail on a § 1983 claim, plaintiffs must establish that: 1) a
deprivation of a constitutionally or federally secured right occurred, and 2) the
alleged deprivation was committed by a person acting under color of state law.

In order “to prevail on a non-legislative substantive due process claim, ‘a
plaintiff must establish as a threshold matter that he has a protected property
interest to which the Fourteenth Amendment’s due process protections applies.’”
Real property ownership is undisputably a property interest protected by
substantive due process.
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the owner’s good fortune in not suffering injury for several years for which he had
been fully paid cannot be the basis of a property right protected by the
Constitution, or entitle him to be paid both when the right to inflict the damage is
acquired by the public and when the damage is actually inflicted. 26 Am.Jur.2d
Eminent Domain § 206, at 889 (1966) (emphasis added). Because it is clear that
the Reisenauers’ predecessors in interest were paid just compensation for the
right-of-way acquired by the state in 1937, the Reisenauers cannot obtain any
additional compensation for alleged inverse condemnation.

Id. at 40, 813 P.2d at 379 (emphasis in original).

In the case at hand, the Plaintiffs claims fail because the improvements and maintenance
of Camps Canyon Road occurred within the fifty foot width of the roadway. The Plaintiffs have
maintained a fence within the boundaries of the right of way, however, the location of the fence
does not create a right of occupancy within the right of way. A similar determination was
reached with regard to the placement of a building within the right of way of a road in Rich v.
Burdick, 83 Idaho 335,362 P.2d 1088 (1961).

Even in the case of a highway established by user, all portions of the highway

right of way need not be maintained and kept up at public expense. Kosanke v.

Kopp, 74 1daho 302, 261 P.2d 815. In Boise City v. Sinsel, supra, we held that an

abutting owner who erected and maintained a building on a portion of a public

street under a permit granted by the city council, for a period of 25 years, did not

acquire a right to such occupancy, and that the city was not estopped to cancel the

permit and require the removal of the building.

Id. at 345,362 P.2d at 1094. Because the Plaintiffs have no possessory rights to the property

within the right of way, the Highway District’s use of the right of way for maintenance and

improvements to Camps Canyon Road does not establish a taking as contemplated by the 14"

Amendment. Therefore, the Defendants’ motion for summary judgment on this issue is granted.
In addition, the Plaintiffs claim that portions of their property were taken when the

Highway Department issued driveway permits to the Plaintiffs’ neighbors, the Wagners. The

issuance of the driveway permits will be discussed in more detail below. However, with regard
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to the taking of property, this Court finds no evidence that the driveway permits issued by the
Highway District encompassed property beyond the borders of the right of way of Camps Canyon
Road. Therefore, the Defendant’s motion for summary judgment is granted with respect to the
Plaintiffs’ takings claims.

B. Resolution of Plaintiffs’ constitutional claims

A large portion of the Complaint sets forth claims of violations of due process and equal
protection of law. Based upon the foregoing analysis, the Highway District has statutory
authority to maintain Camps Canyon Road and make improvements to the road within the
boundaries of the fifty foot width of the road. In addition to the status of the roadway, the bulk of
the Plaintiffs’ claims are based upon whether the Highway District violated the Plaintiffs’
constitutional rights by failing to give notice or hold public hearings regarding improvements to
Camps Canyon Road, or the issuance of a driveway permit to the Plaintiffs’ neighbors, the
Wagners.

1. Plaintiffs’ procedural due process claims fail as a matter of law.

The Plaintiffs allege violation of procedural due process throughout their complaint. The
main focus of these claims are based upon the Plaintiffs’ perception the Highway District failed
to provide notice or a hearing prior to maintaining the road, inﬁproving the road, or 1ssuing
driveway permits for access to Camps Canyon Road. Procedural due process requires that notice
and an opportunity to be heard be afforded to a person whose protected rights are being
adjudicated.

Procedural due process “basically requires that a person, whose protected

rights are being adjudicated, is afforded an opportunity to be heard in a timely

manner.” Powers v. Canyon County, 108 Idaho 967, 969, 703 P.2d 1342, 1344

(1985). There must be notice and the opportunity to be heard must “occur at a

meaningful time and in a meaningful manner. . . .” Cowan v. Bd. of Comm'rs, 143
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Idaho 501, 512, 148 P.3d 1247, 1258 (2006) (quoting Aberdeen-Springfield Canal
Co. v. Peiper, 133 Idaho 82, 91, 982 P.2d 917, 926 (1999)) (internal quotations

omitted).
Ada County Highway Dist. v. Total Success Investments, LLC, 145 Idaho 360, 371, 179 P.3d 323,
334 (2008). The Plaintiffs’ claims that they were not afforded an opportunity to be heard in a
timely manner fails because the improvements and’ maintenance of Camps Canyon Road did not
change or alter the Plaintiffs property, or affect a protected right of the Plaintiffs. The actions fell
within the authority of the Highway District to maintain public roadways.

The Highway District is given the authority to maintain public roadways pursuant to 1.C.
§ 40-1310(1).

The commissioners of a highway district have exclusive general supervision and
jurisdiction over all highways and public rights-of-way within their highway
system, with full power to construct, maintain, repair, acquire, purchase and
improve all highways within their highway system, whether directly or by their
own agents and employees or by contract. Except as otherwise provided in this
chapter in respect to the highways within their highway system, a highway district
shall have all of the powers and duties that would by law be vested in the
commissioners of the county and in the district directors of highways if the
highway district had not been organized. Where any highway within the limits of
the highway district has been designated as a state highway, then the board shall
have exclusive supervision, jurisdiction and control over the designation, location,
maintenance, repair and reconstruction of it. The highway district shall have
power to manage and conduct the business and affairs of the district; establish and
post speed and other regulatory signs; make and execute all necessary contracts;
have an office and employ and appoint agents, attorneys, officers and employees
as may be required, and prescribe their duties and fix their compensation.
Highway district commissioners and their agents and employees have the right to
enter upon any lands to make a survey, and may locate the necessary works on the
line of any highways on any land which may be deemed best for the location.

1.C. § 40-1310(1). A due process hearing is not required every time a highway district maintains

and repairs roads within its jurisdiction. See Lu Ranching Co. v. U.S., 138 Idaho 606, 608, 67
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- .-P.3d 85,87 (2003). Without some evidence there was adjudication of the Plaintiffs’ protected
rights, the Plaintiffs’ procedural due process claims fail.

2. The Plaintiffs fail to establish violation of due process rights pursuant to the

Fourteenth Amendment.

In addition, the Plaintiffs bring their due process claims pursuant to 42 U.S.C. § 1983
which provides for civil liability for any person who, under color of law, subjects another “to the
deprivation of any rights, privileges or immunities secured by the Constitution and bylaws.” 42
U.S.C. § 1983. “Section 1983 ‘does not confer any substantive rights. It is a vehicle for
vindicating rights secured by the United States Constitution or federal law.” BHA Investments,
Inc. v. City of Boise, 141 Idaho 168, 176, 108 P.3d 315, 323 (2004), citing Bryant v. City of
Blackfoor, 137 Idaho 307, 314, 48 P.3d 636, 643 (2002).

The application of due process was discussed in depth in Maresh v. State, Dept. of
Health and Welfare ex rel. Caballero, 132 Idaho 221, 970 P.2d 14 (1998).

“To determine whether an individual’s due process rights under the Fourteenth
Amendment have been violated, a court must engage in a two-step analysis. It
must first decide whether the individual’s threatened interest is a liberty or
property interest under the Fourteenth Amendment.” Only after a court finds a
liberty or property interest will it reach the next step of analysis, in which it
determines what process is due.

As stated by the United States Supreme Court, “[t]he requirements of
procedural due process apply only to the deprivation of interest encompassed by
the Fourteenth Amendment’s protection of liberty and property.” . . .

The United States Supreme Court has noted that property interests are “created
... by existing rules, . . . such as state law.” /d. Likewise, this Court has indicated
that “determination of whether a particular right or privilege is a property interest
is a matter of state law.” Further, determining the existence of a liberty or
property interest depends on the “construction of the relevant statutes,” and the
“nature of the interest at stake.” Hence, whether a property interest exists can be
determined only by an examination of the particular statute or ordinance in
question.

Id. at 226, 970 P.2d at19 (internal citations omitted).
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First, this Court must decide whether there is a property interest under the Fourteenth
Amendment. As the foregoing opinion indicates, Camps Canyon Road is a public highway, fifty
feet in width. The Highway District has statutory authority to maintain public roadways
pursuant to I.C. § 40-1310(1). The Plaintiffs have not shown that the Highway District acted
beyond the scope of its authority regarding Camps Canyon Road. Thus, there is no property
interest under the Fourteenth Amendment, and no liberty interest which must be protected by
due process of law.

The Defendants’ management of Camps Canyon Road has not interfered with the
Plaintiffs’ use and enjoyment of their land, as there is no evidence that the Defendants’ actions
have occurred bevond the right of way of Camps Canyon Road. The Plaintiffs have not
established a due process violation pursuant to the Fourteenth Amendment. Thus, the Plaintiffs
claims fail on this issue and the Defendants’ motion for summary judgment is granted.

3. The Plaintiffs have not been denied to opportunity to participate in a validation

proceeding.

A major component of the Plaintiffs” due process claims against the Defendants are based
upon the Plaintiffs’ perception the Highway Department failed to hold a validation hearing
regarding the status and location of Camps Canyon Road. The Plaintiffs argue that a validation
hearing should have been held before the Highway Department widened the road or issued the
driveway permits to the Wagners.

This issue was previously addressed when the Plaintiffs filed a motion for declaratory
judgment arguing that the Defendants were required to hold proceedings to validate the public
road pursuant to [.C. § 40-203A. Through the motion for declaratory judgment the Plaintiffs
asked this Court to require the Defendants to hold validation proceedings. This Court denied the
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motion for declaratory judgment in part because the Court could find no authority through which
it could mandate the Highway District to hold such proceedings, nor did the Court find that the
fee requirement of the statute unreasonable. See Opinion and Order on Plaintiffs’ Motion for
Declaratory Judgment of 1.C. § 40-2034 and Plaintiffs’ Motion for Declaratory Judgment Under
LC ¢ 67-8003(3).

I.C. § 40-203 A sets forth procedures for holding a validation hearing when certain
conditions exist. The pertinent portion of this statute states:

Any resident or property holder within a county or highway district
system, including the state of Idaho or any of its subdivisions, or any agency of the
federal government, may petition the board of county or highway district
commissioners, whichever shall have jurisdiction of the highway system, to
initiate public proceedings to validate a highway or public right-of-way, including
those which furnish public access to state and federal public lands and waters,
provided that the petitioner shall pay a reasonable fee as determined by the
commissioners to cover the cost of the proceedings, or the commissioners may
initiate validation proceedings on their own reselution, if any of the following
conditions exist:

(a) If, through omission or defect, doubt exists as to the legal
establishment or evidence of establishment of a highway or public right-of-way;

(b) If the location of the highway or public right-of-way cannot be
accurately determined due to numerous alterations of the highway or public right-
of-way, a defective survey of the highway, public right-of-way or adjacent
property, or loss or destruction of the original survey of the highways or public
rights-of-way; or

(c) If the highway or public right-of-way as traveled and used does not
generally conform to the location of a highway or public right-of-way described
on the official highway system map or in the public records.

[.C. § 40-203A(1). A validation hearing can be initiated by either a resident or property holder,
or by the commissioners of the highway district. If a resident or property owner requests such a
hearing, the statute requires that person to pay a reasonable fee to cover the costs of the

proceeding.
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The Plaintiffs continue to assert that the Highway District must hold a validation hearing
because the Plaintiffs have ass¢rted the location Camps Canyon Road cannot be determined. See
I.C. § 40-203A(1)(b). The Plaintiffs have not paid the reasonable fee necessary to cover the costs
of the proceeding, insisting it is the duty of the Highway District to hold such proceedings.

A plain reading of this statute establishes that the Highway District is not required to
initiate validation proceedings at the request of a resident or property holder unless the resident
or property holder pays a reasonable fee to cover the costs of the proceedings. The Highway
District commissioners may initiate validation proceedings on their own resolution, but there is
no mandate in this statute requiring such a proceeding upon the request of a resident or property
holder, unless the reasonable fee to cover the cost of the proceedings is paid by the person
making such a request. See [.C. § 40-203A(1). The Highway District does not violate the
Plaintiffs due process rights if the Plaintiffs fail to make a formal request to initiate validation
proceedings and pay the reasonable fee. It would be a different case if the Highway District
simply refused to hold a hearing after the resident or property owner paid the fee and completed
whatever paperwork was necessary to initiate the proceedings, however, there 1s no evidence in
the record before this Court that the Plaintiffs have formally requested a validation hearing, and
paid the fee as required by the statute. See [.C. § 40-203A(1).

The Plaintiffs filed a Notice of Tort Claim with the Highway District, however, no
petition to validate a highway or public right of way was filed. Second Affidavit of Dan
Carscallen. The Plaintiffs cannot claim violations of due process when the Plaintiffs failed to
request or initiate a validation hearing. Thus, the Plaintiffs’ claims against the Defendants fail on

this issue and the Defendants’ motion for summary judgment is granted.

OPINION AND ORDER ON PLAINTIFFS” MOTIONS 21
FOR PARTIAL SUMMARY JUDGMENT AND
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 1

e
-3
N



d. Plaintiffs’ claim related to the issuance of the Wagner’s access permits are

denied.

The Defendants are not required to hold a public hearing prior to issuing a driveway
permit.

The highway district board of commissioners shall have the exclusive general

supervisory authority over all public highways, public streets and public rights-of-

way under their jurisdiction, with full power to establish design standards,

establish use standards, pass resolutions and establish regulations in accordance

with the provisions of title 49, Idaho Code, and control access to said public
highways, public streets and public rights-of-way.

[.C. §40-1310(8). Title 40 does create a requirement that a hearing be held in some instances;
however, controlling access to public highways through the issuance of a permit does not require
a hearing. The determination of whether due process has been adequately afforded requires the
consideration of many factors. It is not necessary for every action taken by the Highway District
to be preceded by a due process hearing.

Factors to be considered in determining the adequacy of process are the

importance of the private interest at stake, the risk of an erroneous deprivation of

rights given the processes at hand and the probable value, if any, of additional or

substitute procedural safeguards, and the government's interest, “including the

function involved and the fiscal and administrative burdens that the additional or

substitute procedural requirement would entail.”
Lu Ranching Co. v. U.S., 138 Idaho 606, 608, 67 P.3d 85, 87 (2003), citing Mathews v.
Eldridge, 424 U.S. 319, 335, 96 S.Ct. 893, 903,47 L.Ed.2d 18, 33 (1976). The Highway District
exercised its authority to control access to the public highway, Camps Canyon Road, and issue a
driveway permit to the Wagners. The District’s actions were not of the sort that required a due

process hearing. Thus, the Plaintiffs’ claims on this issue are dismissed and the Defendants’

motion for summary judgment is granted.
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C. Remaining Issues

The bulk of the Plaintiffs’ claims are dismissed based upon the analysis above, and the
clarification that Camps Canyon Road is a public highway that is fifty feet in width. In the
alternative, however, certain claims would also be dismissed based upon the Idaho Torts Claims
Act. An analysis of the Idaho Tort Claims Act (hereinafter “ITCA”) is set forth below. Finally,
the Court will address the remaining claims within the Complaint, which are properly dismissed
pursuant to the Defendants” motion for summary judgment.

1. Notice of a tort claim against a state entity must be filed within 180 days from the

date the claim arose.

I.C. § 6-905 requires that tort claims filed against the state, or an employee of the state,’
must be filed within one hundred eighty days from the date the claim arose or reasonably should
have been discovered.

All claims against the state arising under the provisions of this act and all claims

against an employee of the state for any act or omission of the employee within

the course or scope of his employment shall be presented to and filed with the

secretary of state within one hundred eighty (180) days from the date the claim
arose or reasonably should have been discovered, whichever is later.

¥ 1.C. § 6-902 provides the following definitions:
1. “State” means the state of Idaho or any office, department, agency, authority, commission,
board, institution, hospital, college, university or other instrumentality thereof.

4. “Employee” means an officer, employee, or servant of a governmental entity, including elected
or appointed officials, and persons acting on behalf of the governmental entity in any official
capacity, temporarily or permanently in the service of the governmental entity, whether with or
without compensation, but the term employee shall not mean a person or other legal entity while
acting in the capacity of an independent contractor under contract to the governmental entity to
which this act applies in the event of a claim.

I.C. § 6-902(1),(4). The parties do not challenge whether the Highway District falls under the definition of

“state,” nor is there any argument against the determination that the commissioners of the Highway District

are “employees” as defined in this statute.
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1.C. § 6-905.” The Plaintiffs filed a Tort Claim Notice on November 6, 2007. Second Affidavit
of Dan Carscallen, at 2. The Tort Claim Notice sets forth claims arising from the “Fall of 2004
until spring of 2007.” Second Affidavit of Dan Carscallen, Exhibit A, at 1-3. Within the Tort
Claim Notice the Plaintiffs informed the Highway District they would be seeking compensatory
damages for the taking and holding of private property, the value of land taken during road
widening, damages to the fence, damages to the Plaintiffs’ land, and loss of enjoyment of the
land. /d. at 3-4.

Pursuant to 1.C. § 6-905, all tort claims alleged by the Plaintiffs which arose prior to May

8, 2007, are dismissed.'® “The Supreme Court has consistently held that ‘the filing of a notice of

® The purpose of the notice requirement is set forth in Farber v. Stare, 102 Idaho 398, 630 P.2d 685 (1981).
The purposes of I.C. § 6-905 are to (1) save needless expense and litigation by providing an
opportunity for amicable resolution of the differences between parties, (2) allow authorities to
conduct a full investigation into the cause of the Injury in order to determine the extent of the
state's liability, if any, and (3) allow the state to prepare defenses. See Newlan v. State, 96 1daho
711, 716-17, 535 P.2d 1348, 1353-54 (1975); Jorstad v. City of Lewiston, 93 Idaho 122, 125, 456
P.2d 766, 769 (1969). Unless the contract and all of the acts performed pursuant to the contract
have been completed, it would be difficult for the state to determine the nature or extent of its
liability or prepare a defense to any claim. Furthermore, if parties can present the state with a
complete and definite claim for damages arising from the continuing tort, then the state may
attempt a settlement on the basis of clearly ascertainable facts.

Id. at 401, 630 P.2d at 688.
1 The statute requires notice to be filed within 180 days of the date the claim arose or reasonably should have been

discovered. The Idaho Supreme Court has clarified the time requirement in Mitchell v. Bingham Memorial Hospital.

This Court has held that “[kjnowledge of facts which would put a reasonably prudent person on
inquiry is the equivalent to knowledge of the wrongful act and will start the running of the [180
days).” McQuillen v. City of Ammon, 113 Idaho 719, 722, 747 P.2d 741, 744 (1987). The Court
has further held that the statutory period begins to run from the occurrence of the wrongful act
even if the full extent of damages is not known at that time. /d. See also Ralphs v. City of Spirit
Lake, 98 Idaho 225, 227, 560 P.2d 1315, 1317 (1977). In a recent case, the Court of Appeals
clarified the amount of knowledge required to begin the notice period: “The statute does not begin
running when a person fully understands the mechanism of the injury and the government's role,
but rather when he or she is aware of such facts that would cause a reasonably prudent person to
inquire further into the circumstances surrounding the incident.” Mallory v. City of Montpelier,
126 Idaho 446, 448, 885 P.2d 1162, 1164 (Ct.App.1994). The claimant in Maliory had argued that
the notice period should not start running until she knew the exact cause of her injury. The Court
of Appeals held that “such an interpretation would allow a party to delay completion of an
investigation for months or even vears before submitting a notice under the [ITCA].” 126 Idaho at
449, 885 P.2d at 1165.

Mitchell v. Bingham Memorial Hosp., 130 Idaho 420, 423, 942 P.2d 544, 547 (1997).
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claim as required by the Act is ‘a mandatory condition precedent to bringing suit, the failure of
which is fatal to a claim, no matter how legitimate.”” Greenwade v. Idaho State Tax Comm 'n,
119 Idaho 501, 503, 808 P.2d 420, 422 (Ct. App. 1991); quoting Banks v. University of Idaho,
118 Idaho 607, 608, 798 P.2d 452, 453 (1990); see also McQuillen v. City of Ammon, 113 Idaho
719,722,747 P.2d 741, 744 (1987).

Thus, the Defendant’s motion for summary judgment is granted on the following claims:
claims for damage to the Plaintitfs’ fence in 2004, 2005 and 2006; claims for damages to the
Plaintiffs’ real property occurring prior to May 8, 2007; claims for damages from any alleged
trespass or nuisance from 1996 through May 8, 2007; claims for failure to survey or record
surveys prior to May 8, 2007; claims the Highway District failed to keep or maintain district
records prior to May 8, 2007; and claims that commissioners of the Highway District
misrepresented information prior to May &, 2007.

2. Separate claims filed against the individual commissioners are dismissed

pursuant to L.C. § 6-904 and L1.C. § 6-904B.

The Complaint alleges separate causes of action against the individual commissioners of
the Highway District. The claims against the individual commissioners are for actions which
were taken within the course and scope of the commissioners’ statutory duties regarding the
Highway District. The ITCA provides exceptions to governmental liability within [.C. § 6-904.
This provision is applicable to the individual commissioners in the case at hand.

A governmental entity and its employees while acting within the course and scope

of their employment and without malice or criminal intent shall not be liable for

any claim which:

1. Arises out of any act or omission of an employee of the governmental
entity exercising ordinary care, in reliance upon or the execution or
performance of a statutory or regulatory function, whether or not the statute
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or regulation be valid, or based upon the exercise or performance or the
failure to exercise or perform a discretionary function or duty on the part of
a governmental entity or employee thereof, whether or not the discretion be
abused.

I.C. § 6-904(1). All actions taken and decisions made regarding Camps Canyon Road have been
made while the commissioners have been acting within the course and scope of their
employment. 1.C. § 6-903(e) establishes “a rebuttable presumption that any act or omission of an
employee within the time and at the place of his employment 1s within the course and scope of
his employment and without malice or criminal intent.”
| The Plaintiffs have not challenged that the actions of the commissioners were in the

course and scope of their duties as commissioners of the highway district. Further, the Plaintiffs
have not asserted that the actions made by the commissioners with regards to Camps Canyon
Road were done with malice or criminal intent. Thus, any tort claims against the individual
commissioners while acting within the course and scope of their duties as commissioners of the
Highway Department fall within this exception to liability.

Further, I.C. § 6-904B sets forth exceptions to governmental liability in instances where a
government employee is authorized to issue a permit.

A governmental entity and its employees while acting within the course
and scope of their employment and without malice or criminal intent and without
gross negligence or reckless, willful and wanton conduct as defined in section 6-

904C, Idaho Code, shall not be liable for any claim which:

1. Arises out of the detention of any goods or merchandise by any law
enforcement officer.

3. Arises out of the issuance, denial, suspension or revocation of, or failure
or refusal to issue, deny, suspend, or revoke a permit, license, certificate,
approval, order or similar authorization.
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1.C. § 6-904B(1),(3). Any tort claims arising out of the commissioners’ issuance of a driveway
permit to the Plaintiffs” neighbors, the Wagners, falls within this exception to liability. In
addition, [.C. § 6-904B(4) sets forth an exception to government liability in cases where an
inspection of property is necessary. The pertinent portion of the statute establishes an exception
when liability “[a]rises out of the failure to make an inspection, or the making of an inadequate
inspection of any property, real or personal, other than the property of the governmental entity
performing the inspection.” [.C. § 6-904B(4). Inthe case at hand, Commissioner Dan Payne
stated he inspected the property where the Plaintiffs’ neighbors, the Wagners, requested a
driveway permit. Second Affidavit of Dan Payne, at 3.

Based upon the relevant provisions of the [TCA, any tort claims brought against the
individual commissioners in the matter at hand fall within the exceptions to governmental
liability. Therefore, the Defendants’ motion for summary judgment with regard to these claims is
granted.

3. Plaintiffs fail to establish a prima facie case on remaining claims within the

complaint.

A lengthy Complaint was filed in this matter, alleging various claims not specifically
addressed by this Court in the foregoing sections of this Opinion. The Plaintiffs fail to establish
a prima facie case on these claims, thus summary judgment is appropriate. See Garzee v.
Barkley, 121 Idaho 771, 828 P.2d 334 (Ct. App. 1992).

We note, however, that the existence of disputed facts will not defeat summary

judgment when the plaintiff fails to make a showing sufficient to establish the

existence of an element essential to his case, and on which he will bear the burden

of proof at trial. See Jerome Thrifiway Drug, Inc. v. Winslow, 110 Idaho 615, 717

P.2d 1033 (1986); see also Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S.Ct.

2548,2552,91 L.Ed.2d 265 (1986); Bennett v. Parker, 898 F.2d 1530, 1532 (11th

Cir.1990), cert. denied, 498 U.S. 1103, 111 S.Ct. 1003, 112 L.Ed.2d 1085 (1991).
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Facts in dispute cease to be “material” facts when the plaintiff fails to establish a

prima facie case. In such a situation, there can be “no genuine issue of material

fact,” since a complete failure of proof concerning an essential element of the

nonmoving party's case necessarily renders all other facts immaterial. Celotex, 477

U.S. at 322-33, 106 S.Ct. at 2552-58. This rule facilitates the dismissal of

factually unsupported claims prior to trial.
1d at 774, 828 P.2d at 337 (Ct. App. 1992).

Statements of conduct within the Complaint that do not support any cognizable claim
include: “the conduct of the defendants . . . has been deliberate, flagrant, arbitrary, and offensive
to the sense of democracy and to the sense of good government. . . .” (Complaint, at § [1.U.); “the
lack of any agency structure and the arbitrary disregard to resolve disputes and violations, the
fomenting of neighborly disputes . . .,” (/d. at § E, § E.6., P., P.2., Q.f.xiii.(a)); “negotiating in |
bad faith” (/d.); “misrepresentations of statements and legal views and rulings . . . and
questionable applications of statements . . . of standards” (/d. at § Q.f.xii, § Q.fxiii(b)); “violated
the doctrine of quasi-estoppel” (/d. at § Q.f.xiii(c)); and “testimony . . . flagrantly intended to
thwart any and all remedies 7 (Id. at § R.(6)).

In addition, the Plaintiffs set forth three criminal provisions that the Plaintiffs have no
authority to prosecute: I.C. § 18-7001, malicious injury to property; I.C. § 18-7008, trespass; and
I.C. § 18-7012, destruction of fences. Because the Plaintiffs have no authority to prosecute
criminal offenses, these claims are appropriately dismissed at summary judgment.

Finally, the Plaintiffs’ claims in relation to the District’s alleged failure to train and to

supervise and the claim for punitive damages fail for lack of factual assertion in support of the

claims. The Defendants’ motion for summary judgment is granted on these claims.
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4. Plaintiffs’ various motions in addition to the motion for summary judgment are

denied.

In addition to their motion for summary judgment, various other motions were made
within the Plaintiffs’ Motions for Partial Summary Judgments and Other Motions Submitted
January 26, 2009, and Brief. These motions include a motion to amend the complaint, a motion
to compel discovery, motions for reconsideration, and motions for sanctions against the
Defendants.

The Plaintiffs’ seek to amend the complaint to encompass any claim that conforms to the
evidence. Specifically, “Plaintiffs petition the Court for leave of the Court to make such
amendments to their Complaint as may be necessary to cause Plaintiffs’ pleadings to conform to
the evidence and to raise these issues and to supplement and amend damages and relief as
appropriate.” Plaintiffs’ Motions for Partial Summary Judgments and Other Motions Submitted
January 26, 2009, and Brief, at 23-24 (Section 1.17). The Plaintiffs’ motion to amend is denied.

The request does not encompass a specific issue, and further, this Court notes the Complaint on
this matter is twenty-seven pages long. L.R.C.P. 8(e)(1) requires pleadings to “be simple, precise,
and direct.”

In addition, the Plaintiffs have filed a motion to compel discovery within their motions
for summary judgment. Plainriffs’ Motions for Partial Summary Judgment and Other Motions
Submitted January 26, 2009, and Brief, at 24 (Section 1.19). The Court denies the motion to
compel, and notes a protection order has already been issued in this matter due to Plaintifts’
requests for discovery which have far exceeded the limitations as set forth in the rules of civil
procedure. Opinion and Order on Plaintiffs’ Motions for Summary Judgment and Defendants’
Motion for Protective Orders, for Enlargement of Time and for Attorneys’ Fees.
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The Plaintiffs seek sanctions against the Defendants and Defendants’ counsel for claims
of discovery abuse and spoliation of evidence. See Plaintiffs’ Motions for Partial Summary
Judgment and Other Motions Submitted January 26, 2009, and Brief, at 24 (Section 1.12 and
1.18) The Court finds these motions without basis or merit, and thus, the motions are denied.

In addition, the Plaintiffs ask this Court to reconsider its previous rulings on the
Plaintiffs’ motions for partial summary judgment filed on September 19, October 6, and October
21. The motions for reconsideration are denied.

CONCLUSION

Both parties to the lawsuit have submitted motions for summary judgment. Based upon
the foregoing analysis, the Plaintiffs” motions for partial summary judgment, and various
motions, are denied and the Defendants’ motion for summary judgment is granted.

ORDER

It is hereby ordered that the Plaintiffs’ Motions for Partial Summary Judgments and Other
Motions Submitted January 26, 2009, are hereby DENIED. It is further ordered that the
Defendants’ Motion for Summary Judgment is GRANTED.

ITIS SO ORDERED.

DATED this _j / day of May 2009.

s/

CARL B. KERRICK - District Judge
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I hereby certify that a true copy of the foregoing OPINION AND ORDER ON PLAINTIFFS’

MOTIONS FOR PARTIAL SUMMARY JUDGMENT AND DEFENDANTS” MOTION FOR
SUMMARY JUDGMENT was mailed, postage prepaid, by the undersigned at Lewiston, Idaho, this
“_/_ day of May, 2009, on:

Don Halvorson
1290 American Ridge Road
Kendrick ID 83353

Ronald Landeck

Attorney at Law

693 Styner Avenue, Suite 9
Moscow ID 83843

Latah County District Court
Attn: Sue

P.O. Box 8068

Moscow, 1D 83843

PATTY O. WEEKS, CLERK
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RONALD J. LANDECK, ISB No. 3001
RONALD J. LANDECK, P.C.

693 Styner Avenue, Suite 9

P.O. Box 9344

Moscow, ID 83843

(208) 883-1505

FAX (208) 883-4593

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

DON & CHARLOTTE HALVORSON

(Husband and Wife), Case No. CV 2008-180

DEFENDANTS” MOTION FOR
ATTORNEY FEES AND COSTS

Plaintiffs,
VS.

NORTH LATAH COUNTY HIGHWAY
DISTRICT; BOARD OF COMMISSIONERS FOR
THE NORTH LATAH COUNTY HIGHWAY
DISTRICT, ORLAND ARNEBERG, RICHARD
HANSEN, SHERMAN CLYDE, in their individual
capacities; DAN PAYNE, in his official capacity and
n his individual capacity,

Defendants.

Defendants, through counsel, respectfully move this Court pursuant to Idaho Code sections
12-117 and/or 12-121 and/or Rules 54(d) and 54(e) [.R.C.P. and/or Rules 26(c) and (f) and 37(a)(4)
for their costs and attorney fees incurred in this action. This motion is made upon the record of this
action, including Defendants’ Memorandum of Attorney Fees and Costs and Affidavit of Ronald J.

Landeck in Support of Defendants” Memorandum of Attorney Fees and Costs filed herewith.
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DATED this 21st day of May, 2009.
RONALD J. LANDECK, P.C.

Ron?‘ld J. Landeck
Attgrneys for Defendants

CERTIFICATE OF SERVICE

[ hereby certify that on this 21st day of May, 2009, I caused a true and correct copy of this

document to be served on the following individuals in the manner indicated below:

DON HALVORSON [ X] U.S. Mail

CHARLOTTE HALVORSON [ 1F ederal Express Standard Overnight Mail
1290 AMERICAN RIDGE ROAD [ JFAX

KENDRICK, IDAHO 83537 [ ] Hand Delivery

Ror?%ld J. Landeck

DEFENDANTS’ MOTION FOR ATTORNEY FEES AND COSTS -- 2

e
o

[wh



W0IMAY 21 PE W= 28

GLERK OF O
LATAR

RONALD J. LANDECK, ISB No. 3001 EY______M,.,?&’??.’C o
RONALD J. LANDECK, P.C.

693 Styner Avenue, Suite 9

P.O. Box 9344

Moscow, ID 83843

(208) 883-1505

FAX (208) 883-4593

Attormeys for Defendants

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

DON & CHARLOTTE HALVORSON

)
(Husband and Wife), ) Case No. CV 2008-180
)
Plaintiffs, ) DEFENDANTS’ MEMORANDUM
) OF ATTORNEY FEES AND COSTS
VS. )
)
NORTH LATAH COUNTY HIGHWAY )
DISTRICT; BOARD OF COMMISSIONERS FOR )
THE NORTH LATAH COUNTY HIGHWAY )
DISTRICT, ORLAND ARNEBERG, RICHARD )
HANSEN, SHERMAN CLYDE, in their individual )
capacities; DAN PAYNE, in his official capacity and )
in his individual capacity, )
)
Defendants. )
)

Defendants, through counsel, respectfully submit this Memorandum of Attomey Fees and

Costs pursuant to Idaho Rules of Civil Procedure 54(d) and 54(e).
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I. LEGAL BASIS FOR AWARD OF ATTORNEY FEES

A. Idaho Code section 12-121.

Defendants, as prevailing parties in this action, are entitled to attorney fees under Idaho
Code section 12-121 and LR.C.P. 54(e)(1) because Plaintiffs filed and pursued all causes of action
under their Complaint unreasonably and without legal and factual foundation. As the Court
concluded 1n its Opinion and Order on Plaintiffs’ Motions for Partial Summary Judgment and
Defendants’ Motion for Summary Judgment filed May 11, 2009 (the “Order”), the record before
this Court establishes that Camps Canyon Road is a public highway established by public use.
Despite agreeing and concurring that this public highway status existed, Plaintiffs nevertheless
pursued claims for relief that either were inconsistent with their position that Camps Canyon Road
was a public highway established by public use or were not supported factually. Plaintiffs did not
place a reasonable construction on Idaho law in that they refused to accept that the North Latah
County Highway District was acting within its legal authority when it conducted operations within
the fifty-foot width of Camps Canyon Road, and Plaintiffs failed to offer any facts that the Highway
District acted outside the width of fifty feet. Plaintiffs’ unreasonable construction of Idaho public
highway law coupled with Plaintiffs’ relentless and misguided insistence on legal principles that did
not apply to the facts of this case entitles Defendants to an award of attorney fees under Idaho Code
section 12-121. See Daw v. School District 91, 136 Idaho 806, 41 P.3d 234 (2001).

Plaintiffs pursued claims for property damage after failing to file a written notice of tort
claim with the Highway District as required by Idaho law. Plaintiffs also pursued relief for conduct
that does not support any cognizable claim, for criminal matters Plaintiffs have no authority to

prosecute and for claims that lacked factual assertion in support.
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In sum, Plaintiffs pursued all claims in this matter either unreasonably or without legal basis
or without factual support,

B. Idaho Code section 12-117:

Defendants, as prevailing parties in an action involving a “taxing district,” Defendant North
Latah County Highway District, shall, under Idaho Code section 12-117, receive an award of
reasonable attorney fees if the Court finds that Plaintiffs, as the parties against whom judgment has
been rendered, acted without a reasonable basis in fact or law. As asserted in section I.A. above of
this Memorandum, which assertions are incorporated herein, Plaintiffs acted without a reasonable
basis in both law and fact and, under such circumstances, Idaho Code section 12-117 requires that
reasonable attorney fees be awarded to the Highway District, its employees and representatives as
prevailing parties on all issues litigated by Plaintiffs in this matter. Daw, supra.

C. Rules 26(c) and (f) and 37(a)(4) LR.C.P.:

Defendants’ First Motion for Protective Orders filed October 22, 2008, requested attorney
fees for dealing with Plaintiffs’ unreasonable and improper discovery requests. In its Opinion and
Order on Plaintiffs’ Motions for Summary Judgment and Defendants’ Motion for Protective Order,
For Enlargement of Time and for Attorney Fees filed December 8, 2008, the Court concluded that
Defendants’ discovery requests propounded had “become oppressive and an undue burden,” and
granted the protective order but declined “to grant an award of attorney fees at this time.”
Defendants, on sevéral occasions, had notified Plaintiffs of their abusive discovery practices but
Plaintiffs chose to ignore the rules of discovery and disregarded those warnings. Defendants
respectfully request, for the reasons set forth in their October 22, 2008 Motion, that the Court grant

an award of attorney fees at this time.
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D. Rule 54(e)(3) LR.C.P.

Applying Rule 54(e)(3) LR.C.P. factors, including requisite time, labor and skill, prevailing
charges for like work and results obtained, Defendants are entitled to the full amount of attomey
fees claimed herein.

II. LEGAL BASIS FOR AWARD OF COSTS

Defendants, as the prevailing parties are entitled as a matter of right under Rules 54(d)(1)(B)
and (C) LR.C.P. to those costs detailed below.

III. AMOUNT OF ATTORNEY FEES AND COSTS

To the best of the Defendants’ knowledge and belief, the items detailed below are correct
and the attorney fees and costs claimed are in compliance with Rule 54 LR.C.P. and any other
applicable law.

A. Attorney Fees,

Reasonable attomey fees incurred and billed to Defendants (i) by Landeck, Westberg, Judge
& Graham, P.A., for legal services performed by attorneys in connection with this action from
March 12, 2008, through September 30, 2008, and (i1) by Ronald J. Landeck, P.C. for legal services
performed by attorneys in connection with this action from October 1, 2008, through May 10, 2008:

Attomey fees supported by Affidavit of Ronald J. Landeck
filed herewith: $77,382.00

Total attorney fees: $77,382.00
B. Costs as a matter of right.

Defendants have incurred the following costs recoverable as a matter of right:

Court filing fees: $14.00
Fees for service of pleading or document: $50.00
Total costs as a matter of right: $64.00

DEFENDANTS® MEMORANDUM OF ATTORNEY FEES AND COSTS - 4 1 i N
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C. Discretionary costs.
Defendants have incurred the following costs that were necessary and exceptional costs
reasonably incurred that should, in the interest of justice, be assessed against Plaintiffs:

Fees charged by Hodge & Associates, Inc. for professional surveying
services performed by Larry J. Hodge, Idaho licensed
professional land surveyor, who researched Camps Canyon Road
historical deeds and photographs and submitted an affidavit that
was a necessary and exceptional cost in order to clanfy
misconceptions created by Plaintiffs in their pleadings,
documents and/or briefs as to the true location of Camps Canyon
Road: $1,232.50

Total discretionary costs: $1,232.50
D. Attorney fees in regard to Defendants’ First Motion for Protective Order.
The portion of the reasonable attorneys fees mncurred and billed to

Defendants listed in paragraph III.A above that is attributable to

legal services performed by attormeys in connection with

Defendants’ First Motion for Protective Order and supported by

Affidavit of Ronald J. Landeck filed herewith: $6,490.00

IV. FURTHER SUPPORT
This Memorandum is further supported by the Affidavit of Ronald J. Landeck filed
contemporaneously herewith and incorporated herein.
V. CONCLUSION

Defendants respectfully move the Court for an order awarding Defendants reasonable

attorney fees in the amount of $77,382.00, costs as a matter of right in the amount of $64.00 and
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“discretionary costs in the amount of $1,232.50, all as set forth in this Memorandum and further
supported by the Affidavit of Ronald J. Landeck filed herewith.

DATED this 21* day of May, 2009.

RONALD J. LANDECK, P.C.

By: ! ﬁuwf J (&%ck

Rongld J. Landeck
Attgrneys for Defendants

CERTIFICATE OF SERVICE

I hereby certify that on this 21st day of May, 2009, 1 caused a true and correct copy of this

document to be served on the following individuals in the manner indicated below:

DON HALVORSON [ X]U.S. Mail
CHARLOTTE HALVORSON [ ] Federal Express Standard Overnight Mail
1290 AMERICAN RIDGE ROAD [ JFAX
KENDRICK, IDAHO 83537 [ ]Hand Delivery
‘; 2},_(@,4{ \/ (,[L«;»cié«’.é( e

Ro;(ald J. Landeck
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RONALD J. LANDECK, ISB No. 3001
RONALD J. LANDECK, P.C.

693 Styner Avenue, Suite 9

P.O. Box 9344

Moscow, ID 83843

(208) 883-1505

FAX (208) 883-4593

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

DON & CHARLOTTE HALVORSON
(Husband and Wife), Case No. CV 2008-180
Plaintiffs, AFFIDAVIT OF RONALD J. LANDECK
IN SUPPORT OF DEFENDANTS’
Vs. MEMORANDUM OF ATTORNEY
FEES AND COSTS

NORTH LATAH COUNTY HIGHWAY
DISTRICT; BOARD OF COMMISSIONERS FOR
THE NORTH LATAH COUNTY HIGHWAY
DISTRICT, ORLAND ARNEBERG, RICHARD
HANSEN, SHERMAN CLYDE, in their individual
capacities; DAN PAYNE, in his official capacity and
in his individual capacity,

Defendants.
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STATE OF IDAHO )
) ss.
County of Latah )
Ronald J. Landeck, being first duly swom upon oath, deposes and says:

1. Tam an attorney licensed to practice law in the State of Idaho and was so licensed at all

times relevant to this action. I was an attorney in the firm of Landeck, Westberg, Judge & Graham,

AFFIDAVIT OF RONALD J. LANDECK IN SUPPORT OF DEFENDANTS® MEMORANDUM OF ATTORNEY
FEES AND COSTS -- 1
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P.A. at all times relevant to this action through September 30, 2008, and have been an attorney in
the firm of Ronald J. Landeck, P.C. from October 1, 2008, to the present, representing afl
Defendants in the above-entitled action (collectively “both law firms™).

2. Defendants, through counsel, have filed concurrently herewith a Memorandum of
Attorney Fees and Costs in this action (the “Memorandum™).

3. OnDefendants’ behalf, I have reviewed true and correct copies of billing statements of
both law firms that itemize the costs and attorney fees Defendants have incurred and are entitled to
recover from Plaintiffs under Idaho law in connection with this action.

4. To the best of Defendants’ knowledge and belief the items of costs and attomey fees set
forth in said billing statements of both law firms are correct and the costs claimed are in compliance
with Rule 54 LR.C.P.

5. The basis of the attormey fees claimed is as set forth in the Memorandum which is
incorporated herein for all purposes of this Affidavit as if set forth fully herein.

6. The method of computation of the attorney fees claimed is that Defendants have been
charged or assessed by both law firms an amount for attomey fees that has been determined by
multiplying the hours or partial hours of legal services performed by an attorney at the rate per hour
for that attorney as shown on both law finms’ said billing statements. As shown by said billing
statements, attorney Ronald J. Landeck performed a total of 346.1 hours of legal services at the rate
of $220 per hour for total attorney fees charged to Defendants of $76,142 and attorney James L.
Westberg perforrned a total of 6.2 hours of legal services at the rate of $200 per hour for total
attorney fees charged to Defendants of $1,240.

7. The amount of attorney fees and costs claimed by Defendants are as follows:

A. Attorney fees as calculated in paragraph 6 above: $77,382.00

AFFIDAVIT OF RONALD I. LANDECK IN SUPPORT OF DEFENDANTS’ MEMORANDUM OF ATTORNEY .
FEES AND COSTS -2



Total attorney fees claimed: $77,382.00
B. Costs as a matter of right:

Defendants have incurred the following costs which are recoverable as a matter of right:

Court filing fees: $14.00
Fees for service of pleading or document: $50.00
Total costs claimed as a matter of right: $64.00

C. Discretionary costs:

Defendants have incurred the following costs that were necessary and exceptional costs
reasonably incurred that should, in the interest of justice, be assessed against Plaintiffs:

Fees charged by Hodge & Associates, Inc. for professional surveying
services performed by Larry J. Hodge, Idaho licensed
professional land surveyor, who researched Camps Canyon Road
historical deeds and photographs and submitted an affidavit that
was a necessary and exceptional cost in order to clarify
misconceptions created by Plaintiffs in their pleadings,
documents and/or briefs as to the true location of Camps Canyon
Road: $1,232.50

Total discretionary costs claimed: $1,232.50
D. Attomey fees in regard to Defendants’ First Motion for Protective Order.

Ronald J. Landeck performed a total of 29.5 hours of legal services at
the rate of $220 per hour for total attorney fees of $6,490.00 in
connection with Defendants’ First Motion for Protective Order.
That portion of the reasonable attorneys fees incurred and billed
to Defendants listed in paragraph 6 above attributable to legal
services performed by attorneys in connection with Defendants’
First Motion for Protective Order: $6,490.00

Total attorney fees claimed in regard to Defendants’ First Motion for
Protective Order: $6,490.00

3. Ihold the opinion that the costs and attorney fees set forth in this Affidavit were

reasonable and necessary to secure judgment in favor of Defendants.
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9. The above statements are true and correct to the best of my knowledge and belief.

DATED this 21* day of May, 2009.

-
( Mm‘ %“j MW\‘_

Ron7ld J. Landeck

ey

SUBSCRIBED AND SWORN to before me this 21* day of May, 2009.

e " /‘ , . /;; (f/
Notary Public for Idaho

My commrission expires: 5 ~ / 7203

CERTIFICATE OF SERVICE

I hereby certify that on this 21st day of May, 2009, I caused a true and correct copy of this

document to be served on the following individuals in the manner indicated below:

DON HALVORSON [ X] U.S. Mail

CHARLOTTE HALVORSON [ ] Federal Express Standard Overnight Mail
1290 AMERICAN RIDGE ROAD [ JFAX

KENDRICK, IDAHO 83537 [ ]Hand Delivery

Ronzid J. Landeck
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Don Halvorson

1290 American Ridge Road
Kendrick, Idaho, 83537
(208) 289-5602

Plaintift, Pro se

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

Don & Charlotte Halvorson (Husband and Wife)) Case No. CV 2008-180

Plaintiffs ) PLAINTIFFS” MOTION

VS. ) TO STRIKE DEFENDANTS’
North Latah County Highway District; Board of ) MOTION FOR ATTORNEY FEES
Commissioners for the North Latah County )  AND COSTS AND PLAINTIFFS®
Highway District, Orland Arneberg, Richard )  ANSWERING BRIEF TO
Hansen, Sherman Clyde, in their Ofticial ) DEFENDANTS” MOTION FOR
Capacities, and in their Individual Capacities; ) ATTORNEY FEES AND COSTS
Dan Payne, in his Official Capacity and in his )
Individual Capacity )
Defendants )

Plaintiffs move this Court to strike and/or to deny Defendants’ Motion for Attorney Fees
and Coéts pursuant to the following:

(1) Under I.C. § 12 117;

(i1) Under I.C. § 12 121,

(iii) Rules 34 (d) and 54 () LR.C.P.;

(iv) Rules 26 (c) and (f) and 37 (a)(4);

PLAINTIFFS MOTION TO STRIKE DEFENDANTS” MOTION FOR ATTORNEY FEES
ANDCOSTS AND PLAINTIFFS® ANSWERING BRIEF TO DEFENDANTS'MOTION FOR

ATTORNEY FEES AND COSTS 1 B
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For the following reasons:

(i) As the Court has made no findings or conclusions that Plaintiffs’ actions were in any
way frivolous, unreasonable or without foundation (see Stout v. Key Training, 144 Idaho 195,
158 P.3d 971 (2007)(“Key Training argues it is entitled to attorney fees on appeal pursuant to
[.C. § 12-121. That statute allows an award of ‘reasonable attorney’s fees to the prevailing party.
.. LC.§12-121. Attorney fees are awarded to the prevailing party only if ‘the Court
determines that the action was brought or pursued frivolously, unreasonably or without
foundation.”) Baker v. Sullivan, 132 Idaho 746, 751, 979 P.2d 619, 624 (1999)™).

(ii) Plaintiffs’ claim to possessory rights, an entitlement to, and/or a constitutionally
protected property right in the case at hand is not frivolous, unreasonable and/or unfounded as
Plaintiffs hold the fee in the lands in dispute. Defendants claim is a claim of a prescriptive right
of way across Plaintiffs’ land and as such is only an easement across Plaintiffs’ land. whether the
Court finally rules that [.C.§ 40-2312 has eliminated Plaintiffs’ possessory right to any 50 foot
and/or 25 feet from centerline strip of land the Defendants choose to align or locate Camps
Canyon Road on in the SENE Section 15 T39N R3WBM or not and/or that the Defendants may
realign and/or alter the location of the easement anywhere in the SENE Section 15 T39N
R3WBM without the need for due process, equal treatment of the law and/or a rational basis for
doing so or not.

(i11) History of this case shows Plaintiffs’ actions to not be frivolous, unreasonable, or
unfounded, and that Plaintiffs pursued all claims in this matter either reasonably or with legal basis or
with factual support. This legal action began as Defendants stated that the only way Plaintiffs would
receive a hearing on these matters was for Plaintiffs to pay a $750 fee or get a lawyer. The paying of
the fee would have been futile as the Defendants had already been given sufficient evidence to
validate the road under their own resolution and the invasions of the land had already begun and were
thus ripe (see Harris v. County of Riverside 904 F.2d 497 (9™ Cir. 1990) (Plaintiff deprived of the
commercial use of his property required to pay a substantial fee to regain that use or prompt

county to issue a final decision has been deprived of his property without due process.)
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Plaintiffs’ first motion was for a statutorily permitted declaratory ruling for Defendants
failing to respond to Plaintiffs’ filing of Requests for Regulatory Takings analysis, a simple request
of an evaluation of the impact of an administrative action of a local governmental agency on private
property owners, the Plaintiffs. The Plaintiffs’ purpose in filing the requests was to establish a
review of the NLCHD’s actions/failures to act which resulted in an alleged taking of Plaintiffs’
property without due process of law.

Likewise Plaintiffs served Defendants with requests for admissions and interrogatories then
to answer the same question—on what authority do Defendants base the actions/failures to act in
what Plaintiffs consider to be invasions and occupations of their land? The Defendants’ defense of
not filing a response/s to the IRTA requests was that “no final decision” had been made by the
Defendants. Defendants in initial response to Plaintiffs’ requests for admissions and interrogatories
evaded and/or insufficiently answered the initial as well as what turned out to be the ultimate
question as to the clarification of their authority—I.C. § 40-2312 mandates a 50 width of a public
right of way regardless of the determination of the circumstances peculiar to Camps Canyon Road in
the SENE Section 15 T39N R3WBM, regardless that the road had an uncontroverted history, as
recorded by Defendants’ requests for admission and interrogatory responses, of alteration and/or no
recordation, and/or regardless of the disputed facts of the limitation of the original roadway by the
previous owners fence, of the lack of user invasion of the land as signified by the presence of large
old growth trees, of the disputed fact of the permission granted by the previous owner for the prior
alterations, of the lack of agreement of the recorded deed with the survey conducted by Rimrock
Consultants showing the intersection points of the east and west property lines with Camps Canyon
Road to have changed from 50 to 80 feet, and despite the Idaho State Supreme Court holdings in
Meservey v. Gulliford , 93 P 780, 780-781 (““11...and the width of roads or highways established
by prescription or public use must be determined by the facts and circumstances peculiar to the
case, and is presumed to be 50 feet in width, unless the facts and circumstances of the case
clearly indicate that the owner, over whose land the road runs, has limited the width of said road
to less than 50 feet prior to the time the road became a highway by user.”) and (“2...The

provisions...for making encroachments upon public highways,...does not apply to highways

PLAINTIFFS MOTION TO STRIKE DEFENDANTS” MOTION FOR ATTORNEY FEES
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established by prescription or user before such highwayvs have been recorded as provided by
law.”) and despite the Chairman of the Commissioners admitting that he had no knowledge of
any recordation of the road in question and the only knowledge of the establishment of the road
he had was that the road was altered in 1996.

Plaintiffs’ alleged violations were of per se violations—they were final decisions when they
occurred and were ongoing and of imminent recurrence and irreparable harm if factually found to be
true. (An otherwise valid exercise of the police power constitutes a taking for which
compensation is due if the owner suffers a permanent, physical occupation of the property. Yee v.
Escondido, 112 S. Ct. 1522 (1992); Lucas v. South Carolina Coastal Council, 112 S. Ct. 2886,
2900 (1992); Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 427-28 (1982);
Pumpelly v. Green Bay Co., 80 U.S. (13 Wall.) 166 (1871); Ferguson, 852 P.2d at 207. Physical
invasions have been found where the government interferes with the owner's "right to exclude."
See, e.g., Kaiser Aetna v. United States, 444 U.S. 164 (1979) (public access to pond); Nollan v.
California Coastal Comm'n, 483 U.S. 825 (1987) (public easement to beach); Loretto, 458 U.S.
at 427-28 (installation of cable); Pumpelly, 80 U.S. at 166 (tflooding); Hawkins v. City of La
Grande, 843 P.2d 400 (Or. 1992) (one-time flooding). Williamson County Regional Planning
Commission v. Hamilton Bank, 473 U.S. 172, at 186 (final decision), at 195-196 (due process
may be violated regardless of the post deprivation remedy). Sinaloa Lake Owners Association,
etal. v. City of Simi Valley, 882 F.2d 1398 ('9th Cir.1989) (a physical taking is-a final decision,
and thereby satisfies Williamson County’s first exhaustion requiremnent; an appropriate point for
determining the adequacy of the state compensation procedures is at the time of the alleged
taking occurs, see Williamson; the rationale for requiring exhaustion of state compensation
remedies in taking cases does not extend to a claim that plaintiffs were denied due process). The
Court ruled that the matters could be determined in the present civil case with the caveat that the
matters would be considered there.

Plaintiffs’ then brought forth a second motion for declaratory ruling under [.C. § 40-203a, as

for all intents and purposes, permissive steps for review of the doubts of the legal establishment

PLAINTIFFS MOTION TO STRIKE DEFENDANTS” MOTION FOR ATTORNEY FEES
ANDCOSTS AND PLAINTIFFS” ANSWERING BRIEF TO DEFENDANTS’"MOTION FOR
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of the segment of the road in question had been fulfilled for the Commissioners to validate the
road under their own resolution and answer the elusive question—as to what is the basis of the
Defendants’ authority to allegedly invade and occupy and/or allow third parties to invade and/ or
occupy Plaintiffs’ land?

At any time Defendants could have easily stated whether through I.C. § 40-203a or under the
IRTA, responses to Plaintiffs’ requests for admissions, or Plaintiffs’ Interrogatories that in their
interpretation of I.C. § 40-2312 a 50 foot width and/or 25 feet from centerline is mandated and/or
statutorily determined and that statute allows for the alterations in the road in question without
any required civil procedures and/or response to Plaintiffs’ inquiries into the disputed lands

considering the history of the road. We would simply be at the same place we are at now one

he Plaintiffs to proceed with further discovery and

o

year later. It was not unreasonable of
requests for partial summary judgment based on one of two theories—either the right of way has
been statutorily determined and authorized Defendants’ actions/failures to act of invasions of
Plaintiffs’ land, as a matter of law, or that the right of way has been or needs to be factually
determined.

In a series of Motions for partial summary judgments brought forth by Plaintiffs stating that
the Defendants, and to which Defendants’ agreed in theory, were statutorily determining the
width of the right of way and as a matter of law requested the Court to rule on the Defendants’
interpretation of the statutes concerning. The Court ruled that the right of way need to be
factually determined. It would then not be unreasonable for the Plaintiffs to conclude that the
allegation of a per se taking that needed to be factually determined would require due process
(see Idaho Historic Preservation Council, Inc. v. City Council, 134 Idaho 651, 8 P.3d 646 (2000)
“The test for determining whether a local governing body sits in a quasi-judicial capacity was
expressed in Cooper v Board of County Commissioners of Ada County, 101 Idaho 407, 614 P.2d
947 (1980). In that case, this Court stated: Basically, this test involves the determination of
whether action produces a general rule or policy which is applicable to an open class of

individuals, interest (sic), or situations, or whether it entails the application of a general rule or
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policy to specific individuals, interests, or situations. If the former determination is satisfied,
there is legislative action; if the latter determination is satisfied, the action is judicial. Id. at 941,
614. P.2d at 950 (quoting Fasano v. Board of County Comm 'rs, 507 P.2d 23,. 27 (Or. 1973)).
Since S-Sixteen’s appeal of the Commission’s decision to deny the certificate of appropriateness
required the City Council to apply a general rule to specific parties and interests,‘ the City
Council was sitting in a quasi-judicial capacity.”) Carey v. Piphus, 435 U.S. 247, 98 S.Ct. 1042,
55 L.Ed.2d 252 (1978) (*.. right to procedural due process is ‘absolute” in the sense it does not
depend upon the merits of a claimants® assertion.. ). McCulloch v. Glasgow, 620 F.2d 47 (Sth
Cir. 1980) (Mayor authorized malicious intrusion into disputed land without due process to
plaintiffs). Eversv. The County of Custer, 745 F.2d 1196 (9" Cir. 1984) (County was not
immune from 42 USC 1983 suit in declaring road to be public without giving property owner
due process.) Fuentes v. Shevin, 407 U.S. 67 (1972) (Due process due plaintiffs over disputed
chattels). Harris v. County of Riverside 904 F.2d 497 (9" Cir. 1990) (Plaintiff deprived of the
commercial use of his property required to pay a substantial fee to regain that use or prompt
county to issue a final decision has been deprived of his property without due process). .

As corollaries to the reasonable inquiry that a factual determination of the width of the
easement would require due process, the questions of substantive due process, equal protectioh
of the law, a rational basis for Defendants actions/failures to act, findings and/or conclusions,
whether due process was afforded Plaintiffs’ predecessor in the land, and/or the presence of
substantial evidence in the agency record to support Defendants conclusions and findings would
also reasonably arise, as Defendants’ responses to these questions were that none of these were
ﬁecessary. .

Plaintiffs” most recent motions for partial summary judgments on these matters are not then
unreasonable. The Defendants have admitted to widening the road and subsequent intrusions
into Plaintiffs’ buffer and resultant injuries to Plaintiffs fence and the issuance, continuation of
and not revoking the first Wagner driveway access permit when Plaintiffs gave them fair

warning that they were operating out of their authority, the Defendants make no claim that these
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actions/failures to act were “not unauthorized”, the Plaintiffs’ hold the fee in the land, the
invasions of the disputed lands Plaintiffs allege are of less than a five year duration, and the
disputes to which Plaintiffs sought answers were plausible and needed to be ciariﬁed. Under
such circumstances, Plaintiffs” actions are reasonable and bringing action under 42 USC 1983,
1988 is a legitimate and a reasonable manner in which to proceed; |

(iv) Attorney Fees to a prevailing defendant under 42 USC 1983,1988 are aHowed only upon
a finding that the plaintiffs’ action was frivolous, unreasonable, or without foundation (see 42
USC 1983; see also Chrzstlanvburg Garment Co. v. EE.O.C., 434 U.S. 412, 421-422 (1978)

(v) Defendants have not shown that their fees and costs are reasonable (see Letfunich v.
Lettunich, 145 Idaho 746, 185 P.3d 258 (2008)“The trial court must consider all of the factors
listed in LR.C.P. 54(e)(3). Hines v. Hines, 129 Idaho 847, 855, 934 P.2d 20, 28 (1997). Although
some of the information may come from the court’s own knowledge and experience and some may
come from the record in the case, some can only be supplied by the party. Sun Valley Potato
Growers, Inc. v. Texas Refinery Corp., 139 Idaho at 769, 86 P.3d at 483. It is incumbent upon the
party seeking the fees to provide the necessary information. /d.”).

Defendants’ counsel in his ex parte motion for enlargement of time indicated that he was
informed and knowledgeable of the case indicating he knew the basis for Defendants’ claims.
Defendants’ counsel does not indicate how the enormous amount of time was spent, as he did not
have to research what he supposedly already knew. Many of Defendants’ filings were done for
Defendants’ counsel to obtain time off or delay hearing for vacations, medical reasons, and/or the
moving of his office. Furthermore the Court history of this case shows the Plaintiffs’ questions could
have easily been answered the very first day in Court and that the issues were protracted by
Defendants evasiveness on what it was that they basing there authority, as in “no final decision” has
been made.

“To properly exercise its discretion on a request for attorney fees, a trial court must, at a
minimum, consider the twelve factors outlined in .R.C.P. 54(e)(3). Boel v. Stewart Title Guar. Co.,
137 Idaho 9, 16, 43 P.3d 768, 775 (2002); Bldg. Concepts, Ltd., 114 Idaho at 645, 759 P.2d at 936;
Nalen v. Jenkins, 113 Idaho 79, 81, 741 P.2d 366, 368 (Ct. App. 1987). These factors are:
PLAINTIFFS MOTION TO STRIKE DEFENDANTS” MOTION FOR ATTORNEY FEES
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(A) The time and labor required.

(B) The novelty and difficulty of the questions.

(C) The skill requisite to perform the legal service properly and the experience and ability of the
attorney in the particular field of law.

(D) The prevailing charges for like work.

(E) Whether the fee is fixed or contingent.

(F) The time limitations imposed by the client or the circumstances of the case.

(G) The amount involved and the results obtained.

(H) The undesirability of the case.
(I) The nature and length of the professional relationship with the client.

(J) Awards in similar cases. '
(K) The reasonable cost of automated legal research (Computer Assisted Legal Research), if the

court finds it was reasonably necessary in preparing a party s case.
(L) Any other factor which the court deems appropriate in the particular case.
LR.C.P. 54(e)(3). The trial court is required to consider the existence and applicability of each factor

without placing undue weight or emphasis upon any one element. Nalen, 113 Idaho at 81, 741 P.2d at
368. The trial court need not specifically address all of the factors in writing, so long as the record
clearly indicates that all of them were considered. Boel, 137 Idaho at 16, 43 P.3d at 775; Brinkman,
115 Idaho at 351, 766 P.2d at 1232. It is incumbent upon the appellant to demonstrate that the court
failed to consider or apply the appropriate criteria. /rwin Rogers Ins. Agency, Inc.v. Murphy, 122
Idaho 270, 277, 833 P.2d 128, 135 (Ct. App. 1992)” Medical Recovery Services, LLC, v. Jones, |
__Idaho  (Crt App Opinion # 83 2007)

(vi) Plaintiffs’ action served a public purpose and has legal merit both in the facts of the case
and foundation in the law. 1.C. § 40-2312 contains the word shall yet offers exception to a 50
foot right of way and even uses the word discretion in antithesis to the notion of a mandated 50
foot right of way. Furthermore, no mention of a 25 foot right of way is made. The holdings of
Meservey as stated above arevcontrary to the Defendants’ interpretation of the law. The
Defendants interpretation of the statute denies Idaho’s requirefnent of adverse use with out the
permission of the owner of a prescriptive right of way, the 5™ and 14™ Amendments to the U.S.
constitution and numerous Idaho criminal statutes (Plaintiffs made no criminal allegations and

only brought forth these statutes to indicate that Idaho has laws against their actions which their

interpretation of I.C. § 40-2312 permits).
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Idaho law allows for the establishment of a highway by user, under the fulfillment of five
elements, 1) open and notorious; 2) continuous and uninterrupted; 3) adverse and under a claim
of right; 4) with the actual or imputed knowledge of the owner of the servient tenement 5) for the

statutory period (see Hodgins v. Sales, 139 Idaho 225 (2003). A
| Adverse use, also referred to as hostile use or use under a claim of right are synonymous and
are characterized as an actual invasion or infringement made without permission of the owner
(see Hodgins v. Sales, 139 Idaho 225 (2003); see also Cox v. Cox 84 Idaho 513, 514 (1962) (“10.
Highways 7(1) To establish préscriptive right in roadway, use of it must constitute some actual
invasion or infringement of the rights of the owner.)” Since the alleged invasions of the
Plaintiffs” land by the Defendants are new—Iess than five years of duration and therefore not yet -
part of the highway (see I.C. § 40-202) and are per se takings, as alleged, and/or infringement of
the Plaintiffs’ property rights by Defendants without due process and/or equal protection of the
law 1s prohibited by the Constitutions of the U.S. and the State of Idaho, Idaho provides
statutorily for the Defendants to legally establish public rights. The uncontroverted evidence of
this case shows that centerline and width of Camps Canyon Road were altered in 1996 and that
old growth trees were excavated by the necessity of the straightening, realignment and widening
of the pertinent part of the road. Factual dispute exists as to whether these alterations were done
with permission of the previous owner and/or were significant in the/taking of private property
whether the taking was a gift or not. Furthermore, this Court ruled that the width of the easement
needed to be factually determined.

(vil) Rules 26 (c) and (f) and 37(a)(4) .LR.C.P.: As Defendants’ counsel has stated the court
declined to award attorney fees on Defendants® motion and Plaintiffs have not violated the
Court’s Order. Furthermore Defendants bring forth no new information on the subject.

Plaintiffs respectfully petition Court to strike and/or summarily deny Defendants motion for

attorney fees and costs as Plaintiffs’ actions were not frivolous, unfounded, or unreasonable.

On this 1** Day of June, 2009 @ /{M
RESPECTFULLY SUBMITTED, ¢ on (V00200 —

Don Halvorson
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CERTIFICATE OF SERVICE

I hereby certify that on this 1°T day of June, 2009, I caused a true and correct copy of this

document to be served on the following individual in the manner indicated below:

RONALD J. LANDECK
LANDECK, WESTBERG, JUDGE &

[X] U.S. Mail .
[ ] Federal Express Standard Overnight Mail

! GRAHAM, P A. [ ] FAX (208) 883-4593

414 S. Jefferson [ ] Hand Delivery

| P.O. Box 9344 |

| Moscow, ID 83843

( CARL B. KERRICK [X ] U.S. Mail

| DISTRICT JUDGE [ ] Federal Express Standard Overnight Mai}
| P.C. Box 896 [ ] FAX

. Lewiston, ID 83501-0896 ] [ ] Hend\Delivery //

\:"57}47)7 é/ﬁ %/’M/A—.—/—

Don Halvorson
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Don and Charlotte Halvorson

Appellants Pro Se

1290 American Ridge Road L -, SUE T
Kendrick, Idaho 83537 I VI o

(208) 289-5602

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

DON and CHARLOTTE HALVORSON, Case No. CV 2008-180

Plaintiffs and Appellants NOTICE OF APPEAL

V.

)

)

)

)

)

, )
NORTH LATAH COUNTY HIGHWAY )
DISTRICT; BOARD OF )
COMMISSIONERS FOR THE NORTH )
LATAH COUNTY HIGHWAY DISTRICT; )
ORLAND ARNEBERG, RICHARD )
HANSEN, SHERMAN CLYDE, in their )
official capacities and in their individual )
capacities; DAN PAYNE, in his official )
capacity and in his individual capacity, )
)

)

Defendants and Respondents

) :
TO: THE ABOVE NAMED RESPONDENTS, NORTH LATAH COUNTY HIGHWAY
DISTRICT; BOARD OF COMMISSIONERS FOR THE NORTH LATAH COUNTY
HIGHWAY DISTRICT; ORLAND ARNEBERG, RICHARD HANSEN, SHERMAN
CLYDE, in their official capacities and in their individual capacities; DAN PAYNE, in
his official capacity and in his individual capacity, AND THE PARTIES® ATTORNEY,
RONALD LANDECK, Attorney at law, 693 Styner Avenue, Suite 9, Moscow, Idaho
83843, AND THE CLERK OF THE ABOVE-ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:

1. The above named appellants, Don and Charlotte Halvorson, appeal against the
above-named respondents to the Idaho Supreme Court from The Order, granting
Defendants’ Motion for Summary Judgment and denying Plaintiffs’ Motions for Partial
Summary Judgment and Other Motions Submitted January 26, 2009 entered in the above-
entitled action on the 11" day of May, 2009, Honorabie Judge Carl Kerrick presiding.
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2. That the party has a right to appeal to the Idaho Supreme Court, and the
judgments or orders described in paragraph | above are appealable orders under and
pursuant to Rule 11(a)(2) and/or 12(a) LA.R.

3. A preliminary statement of the issues on appeal which the appellant then
intends to assert in the appeal; provided, any such list of issues on appeal shall not
prevent the appellant from asserting other issues on appeal are as follows:

(a) Whether the District Court erred in determining that the Defendants
were operating within a legally established 50 foo425 feet from centerline right of way Lif
when the Defendants claimed a prescriptive right of way which had never been laid out
or recorded, when the road had previously been altered with permission of the Plaintiffs’
predecessor in the land, and when the surveyed present location of the road no longer
agreed with the location of the road on the recorded deed;

(b) Whether the District Court erred in determining that the width of
prescriptive right of way is a minimum and/or a mandated 50 feet—25 feet from
centerline by statute and thus divests all Plaintiffs’ possessory rights to any 50 foot strip
2{ land in the SENE Section 15 T39N R3WBM; and/or whether that the District Court
erred in not determining that the width of a prescriptive right of way must be determined
by the facts and circumstances peculiar to the case and is presumed to be fifty feet unless
the facts and circumstances of the case indicate that the owner has limited the width to
less than fifty feet prior to the time the road became a highway by user; and/or whether
that the District Court erred in determining that the Defendants were not required to give
Plaintiffs due process and/or equal protection of the law in the matter of determining the
width of the easement and/or right of way;

(c) Whether in cross summary judgments the District Court erred in
determining that the Defendants/Respondents were not required to provide
Plaintiffs/Appellants due process procedural and substantive and/or equal protection of
the law on the issues of widening Camps Canyon Road, invading Plaintiffs’ buffer, injury
to Plaintiffs’ fence and/or issuing, continuing and/or not revoking the first Wagner
driveway access permit when Plaintiffs/Appellants had given Defendants/Respondents
fair warning that the first Wagner driveway access was wholly on Plaintiffs’ land and that
the Defendants were operating out of their authorized right of way:;

(d) Whether the District Court erred in determining that the
Defendants/Respondents were not required to provide due process to Plaintiffs in the
question of Plaintiffs’ fence encroaching on the right of way when the Defendants’ claim
was to an unrecorded prescriptive right of way and/or When destruction of the fence is
unlawful;

(e) Whether the District Court erred in determining that the
Defendants/Respondents had a rational basis for their conclusions and findings regarding
Plaintiffs’ and Plaintiffs’ situation in regards to Camps Canyon Road as it traverses the
SENE Section 15 T39N 3WBM and/or that public rights of use, location, width, nature of
easement, amongst others had been legally established or adjudicated as
Defendants/Respondents claim was to an unrecorded prescriptive right of way and/or
whether the District Court erred in determining that the Defendants’/Respondents’
actions and/or failures to act were not arbitrary and capricious, an abuse of Defendants
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discretion and/or illegal and/or that the Defendants/Respondents had not violated
Plaintiffs’ substantive due process and/or equal protection rights;

(f) Whether the District Court erred in not determining that the Defendants
had the burden of proof to show and/or they had not sustained their burden of proof that
they had established the rights they claimed, to a prescriptive right of way to a 50 foot—
25 feet from centerline right of way, to widen Camps Canyon Road in the pertinent part,
and/or to permit the Wagners to cross property lines and/or to permit the Wagners to
traverse Plaintiffs’ land to get to the permitted driveway access;

(g) Whether the District Court erred in its determination that the
Plaintiffs/Appellants did not have a protected property right as they had the fee in all the
lands in dispute and/or that the Defendants’/Respondents’ actions/failures did not alter
Plaintiffs’/Appellants’ property rights and/or that I. C. § 40-2312 had divested Plaintiffs
of all property rights in any 50 foot strip of land in SENE Section 15 T39N R3WBM;

(h) Whether the District Court erred in its determination that the Plaintiffs
were not denied an opportunity to participate in a validation proceeding and/or that that
Plaintiffs’ motion for declaratory judgment under I. C. § 40-203a was advisory in nature
when Defendants failure to initiate validation proceedings under the Commissioners .
resolution was an application of the law and/or whether the District Court erred in its
denying Plaintiffs a Declaratory ruling under 1.C. § 67-8003(3) which basically presented
the same set of facts and theories of law that the cross summary judgment did;

(i) Whether the District Court erred in its determination that a tort claim
notice was applicable in this case and/or whether if it was applicable that it was not
timely sent; -

() Whether the District Court erred in its determination that Plaintiffs’
complaints of Defendants’/Respondents’ invidious conduct, bias toward the Wagners,
vindictive actions/failures to act, deliberate indifference and/or callous disregard to
Plaintiffs’ constitutional rights and/or liberties and/or Defendants’ failure to properly
train its employees in the obvious need to do so do not support any cognizable claim;

(k) Whether the District Court erred in its determination to deny Plaintiffs
an opportunity to amend their complaint for continued irreparable harm of repeated
damage to Plaintiffs’ fence and further encroachment of Plaintiffs’ buffer since
Plaintiffs’’ filing of the Complaint;

(1) Whether the District Court erred in its determination to deny Plaintiffs’
discovery and/or spoliation motions and/or motion for sufficiency of Defendants’
answers in as Plaintiffs/Appellants stated that Defendants/Respondents have continually
changed their stories, offered affidavits in bad faith asserting records which they either
have not produced and/or are not existent in regards to the establishment of the
public/Plaintiffs” rights of the easement which traverses Plaintiffs’ land;

(m) Whether the District Court erred in determining that Plaintiffs® 42
USC 1983-1988 claim was not actionable as Plaintiffs had fee in the lands in dispute, the
disputed lands had not been used for a period of five years and the Defendants had
admitted that they had not provided Plaintiffs with any hearing, pre or post claim of
Plaintiffs alleged deprivation of Plaintiffs’ constitutional rights and/or liberties;

(n) Whether the District Court erred in not considering the District Court’s
unconstitutional ruling that I.C. § 40-2312 eliminates all Plaintiffs’ possessory rights to
any 50-25 feet from centerline in the SENE Section 15 T39N R3WBM without due

'S

rv«..
a



process and/or equal protection of the law and/or that I.C. § 40-2312 is unconstitutional
as interpretéd by the Defendants to mandate a 50 foot—25 feet from centerline right of
way and/or that [.C. § 40-2312 is unconstitutional on its face as it mandates an
unrecorded prescriptive right of way to be 50 feet—25 feet from centerline and is a
taking without due process and/or equal protection of the law and/or without just
compensation and/or not for public use;

(0) Appellants come forth before the Idaho State Supreme Court to
petition Court to enjoin the District Court from granting Respondents summary judgment,
and denying Appellants declaratory relief from the irreparable harm of the abuse of, the
deliberate indifference to and the callous disregard for the Appellants’ constitutional

rights.

4. Has an order been entered sealing all or any portion of the record? If so, what
portion? To Appellants’ knowledge no order has been issued sealing any portion of the
record of this case.

5.(a) Is a reporter's transcript requested? Yes, a reporter’s transcript is requested.

(b) The appellant requests the preparation of the following portions of the
reporter's transcript. Transcripts of all pretrial proceedings, including:
(1) Plaintiffs’ Motion to Reconsider Defendants® Motion to Enlarge Time

heard on April 15, 2008;
_(i1) Plaintiffs’ Motion for Declaratory Judgment of I.C. 40-203a heard on

May 13, 2008;

(iii) Plaintiffs’ Motion for Declaratory Judgment under [.C. 67-8003 (3)
heard on May 27, 2008;

(iv) Plaintiffs’ Motion for Reconsideration of Declaratory Judgments
under 1.C. 40-203a and 1.C. 67-8003(3) heard on August 26, 2008,

(v) Plaintiffs” Motions for Partial Summary Judgments dated September
19, October 6, and October 21, 2008 and Defendants’ Motion for Protectwe Orders heard
on November 18&, 2005;

(vi) Plaintiffs’ Motions for Partial Summary Judgments and Other
Motions submitted January 26, 2009 and Defendants’ Motion for Summary Judgment

heard on March 3, 2009.

6. The appellant requests the following documents to be included in the clerk's

record in addition to those automatically included under Rule 28, LA R.

(1) Plaintiffs’ Motion For Declaratory Judgnent Under 1.C.§ 67-8003(3);

(i1) Plaintiffs’ Brief in Support of Plaintiftfs’ Motion For Declaratory
Judgment Under 1.C.§ 67-8003(3);

(iii) Plaintiffs” Motion For Declaratory Judgment of I.C. § 40-302a;

(iv) Plaintiffs’ Brief in Support of Plaintiffs’ Motion For Declaratory
Judgment of I.C. § 40-302a;

(v) Plaintiffs” Affidavit in Support of Plaintiffs’ Motion For Declaratory
Judgment of I.C. § 40-302a; ‘
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(vi) Plaintiffs’ Reply To Defendants’ Objection To Plaintiffs’ Motion For
Declaratory Judgment Under [.C.§ 67-8003(3) And Brief;

(vi1) Plaintiffs’ Motion/Brief To Reconsider Court’s Opinion and Order
on Plaintiffs” Motion For Declaratory Judgment of I.C. § 40-302a and Plaintiffs’ Motion
For Declaratory Judgment Under I.C.§ 67-8003(3);

(viii) Plaintiffs’ Motion For Partial Summary Judgment/Adjudication of
the Issue Of The Nullification Of The Original Prescriptive Right of Way And
Subsequent Burden Of Proof Of Prescription And/Or Validation Of A Legally
Established Right Of Way;

(ix) Plaintiffs’ Affidavit in Support of Plaintiffs” Motion For Partial
Summary Judgment/Adjudication of the Issue Of The Nullification Of The Original
Prescriptive Right of Way And Subsequent Burden Of Proof Of Prescription;

(x) Plaintiffs’ Motion For Partial Summary Judgment/Adjudication of the
Issue Of The Facial Validity Of The NLCHD’s Standing Operating
Procedure/Policy/Custom For Widening a Prescriptive Right Of Way;

(x1) Plaintiffs’ Motion For Partial Summary Judgment/Adjudication of the
Issue Of The Cause Of Action Under 42 USC 1983;

(xii) Plaintiffs’ Affidavit in Support of Plaintiffs’ Motion For Partial
Summary Judgment/Adjudication of the Issue Of The Cause Of Action Under 42 USC
1983;

(xiii) Plaintiffs’ Memorandum In Support Of Plaintiffs’ Motion For Partial
Summary Judgment/Adjudication of the Issue Of The Cause Of Action Under 42 USC
1983;

(xiv) Plaintiffs’ Reply To Defendants’ Answering Brief To Plaintiffs’
Motion For Partial Summary Judgments Filed September 19, October 6, and October 21,
2008, Defendants’ Motion to Strike and Defendants” Motion For Attorney Fees;

(xv) Plaintiffs’ Second Record Supplement in Support of Plaintiffs’
Motion For Partial Summary Judgment/Adjudication of the Issue Of The Cause Of
Action Under 42 USC 1983;

(xv1) Plaintiffs’ Interrogatories and Requests For Admissions and
Defendants’ Responses (PIRADR);

(xvii) Plaintiffs’ Objection to Defendants’ First Motion For Protective
Orders, For the Enlargement Of Time and for Attorney Fees and Brief;

(xviii) Plaintiffs” First Certificate of Compliance With IRCP Rule 37(a);

(xix) Plaintiffs’ Motion to Strike;

(xx) Ed Swanson’s First Affidavit;

(xx1) Ole Hanson’s First Affidavit;

(xxii) Joe Yockev’s First Affidavit;

(xxiii) Plaintiffs” Motion For Partial Summarv Judgments and Other
Motions Submitted January 26, 2009, and Brief

(xxiv) Plaintiffs” Answering Brief To Defendants’ Motion For Summary
Judgment and Reply To Defendants’ Answering Brief and Objection to Plaintiffs’
Motion For Partial Summary Judgments and Other Motions Submitted January 26, 2009;

(xxv) Plaintiffs’ Affidavit in Support of Plaintiffs’ Motions For Partial
Summary Judgments and Other Motions Submitted January 26, 2009;



(xxvi) Plaintiffs’ Affidavit in Support of Plaintiffs’ Answering Brief To
Defendants Motion For Summary Judgment and Reply To Defendants’ Answering Brief
and Objections to Plaintiffs’ Motions For Partial Summary Judgments and Other Motions
Submitted January 26, 2009;

(xxvii) Plaintiffs’ Third Record Supplement;

(xxviil) Plaintiffs’ Fourth Record Supplement;

(xxix) Affidavit of Dan Payne in Opposition to Plaintiffs’ Motions For
Partial Summary Judgments Filed September 19, October 6, and October 21, 2008;

(xxx) Second Affidavit of Dan Payne;

(xxx1) Third Affidavit of Dan Payne;

(xxxi1) Affidavit of Orland Arneberg in Opposition to Plaintiffs’ Motions
For Partial Summary Judgments Filed September 19, October 6, and October 21, 2008;

(xxx1ii) Affidavit of Dan Carscallen in Opposition to Plaintiffs’ Motions
For Partial Summary Judgments Filed September 19, October 6, and October 21, 2008;

(xxxiv) Defendants’ Reply In support of Defendants’ Motion For
Summary Judgment;

(xxxv) Defendants’ Second Record Supplement in Support of Defendants’
Motion for Summary Judgment;

(xxxvi) Defendants’ Answering Brief to Plaintiffs” Motions For Partial
Summary Judgments Filed September 19, October 6, and October 21, 2008, Defendants’
Motion To Strike and Defendants’ Motion For Attorney Fees.

7. 1 certify:

bl

(a) [x] That a copy of this notice of appeal has been served on each reporter of whom a
transcript has been requested as named below at the address set out below:

Name and address: Nez Perce County Court Reporter Nancy Towler, District Court of
the Second Judicial Court for the State of Idaho in and for the County of Nez Perce,
Lewiston, Idaho; 235 Larkspur, Lewiston, Idaho, 83501.

(b) (1) [x] That the clerk of the district court or administrative agency has been paid the
estimated fee for preparation of the reporter's transcript.

(¢) (1) [x ] That the estimated fee for preparation of the clerk’s or agency's record has
been paid. ’

In the alternative Appellants state that they have been to Lewiston (Nez Perce
County Courthouse) and have made several calls to the same to obtain an estimate of this
cost and have been told that this is a Latah County Case and that Latah County Court
needs to make the estimate. Likewise Appellants have been to Moscow (the Latah
County Courthouse) and have made several calls to the same to obtain an estimate of
these costs and have been told that the Nez Perce County Court has the records and
therefore they need to make the estimate. As of this filing Nez Perce County Court says
they will send the record back to Latah County and Latah County says they haven’t got
the records. Appellants have offered to pay Latah County in excess of $1000 to cover the
duplication costs and/or whatever amount this would take so that Appellants could certify
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the estimate had been paid however that the sum has to be paid to those who make the
estimate.

(d) (1) [ x] That the appellate filing fee has been paid.

(e) [x] That service has been made upon all parties required to be served pursuant to
Rule 20 (and the attorney general of Idaho pursuant to § 67-1401(1), Idaho Code).

DATED THIS f day of June, 20 9F.

Don Halvorson
Plaintiff/Appellant Pro se

(When certification is made by a party instead of the party’s attorney the following
affidavit must be executed pursuant to I.A.R. Rule 17(i))

™

State of Idaho )

) ss.
County of )
LAtal

Don Halvorson , being sworn, deposes and says:
That the party 1s the appellant in the above-entitled appeal, and that all statements

in this notice of appeal are true and conche besz;; his or her knowledge and belief.

Signature of Appellant
Subscribed and Sworn to before me this 1<t day of June, 204

(SEAL)
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

COURT MINUTES

Presiding Judge
CARL B. KERRICK
Reporter

NANCY TOWLER
Date JUNE 23, 2009
Time: 9:11 a.m.

DON & CHARLOTTE HALVORSON
(Husband and Wife),

Plaintiffs,

VS.

)

)

)

)

)

)

)
NORTH LATAH COUNTY HIGHWAY )
DISTRICT; BOARD OF )
COMMISSIONERS FOR THE NORTH )
LATAH COUNTY HIGHWAY DISTRICT )
ORLAND ARNEGERG, RICHARD )
HANSEN, SHERMAN CLYDE, in their )
Official Capacites, and in their Individual )
Capacities; DAN PAYNE, in his official )
capacity and in his individual capacity, )
)

)

)

)

Defendants.

Docket No. CV-2008-180

APPEARANCES:
CHARLOTTE HALVORSON
DON HALVORSON

For, Plaintiff

RONALD LANDECK
For, Defendant

SUBJECT OF PROCEEDINGS: MOTION FOR ATTORNEY FEES AND COSTS

BE IT KNOWN, THAT THE FOLLOWING PROCEEDINGS WERE HAD, TO-WIT:

COURTROOM #1
91149 Don and Charlotte Halvorson present.
Ronald Landeck present.

91222 Mr. Landeck presents argument re: motion for attorney fees and costs.
91808 Mr. Halvorson presents argument re: motion for attorney fees and costs.

93041 Mr. Landeck presents rebuttal argument.

93502 Court takes matter under advisement and will issue a written decision.
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CV-2008-180 HALVORSON VS. NORTH LATAH CO. HWY

93523 Mr. Halvorson addresses Court re: jurisdiction for this matter now that they have
filed an appeal.

93554 Court responds.

93604 Mr. Halvorson questions Court further.

93615 Court responds.

JENNY LANDRUS
APPROVED:
Deputy Clerk S
2 Page of 2 Pages (?/f:? & -,
Presiding Judge
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

DON and CHARLOTTE HALVORSON,
(Husband and Wife)

Plaintiffs,
V.

NORTH LARAH COUNTY HIGHWAY
DISTRICT; BOARD OF
COMMISSIONERS FOR THE NORTH
LATAH COUNTY HIGHWAY DISTRICT,
ORLAND ARNEBERG, RICHARD
HANSEN, SHERMAN CLYDE, in their
official capacities, and their individual
capacities; DAN PAYNE, in his official
capacity and in his individual capacity,

Defendants.
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CASE NO. CV 2008-00180

OPINION AND ORDER ON
DEFENDANTS’ MOTION FOR
ATTORNEY FEES AND COSTS

This matter came before the Court on the Defendants’ Motion for Attorney Fees and

Costs. The Court heard oral argument on June 23, 2009. The Plaintiffs proceeded pro se in the

matter, and Mr, Halvorson presented argument. The Defendants were represented by Ronald
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Landeck, of the firm Landeck, Westberg, Judge & Graham. The Court, having heard argument
and being fully advised in these matters, hereby renders its decisién.
BACKGROUND

A comprehensive background of this matter is located within the Opinion and Order on
Plaintiffs’ Motions for Partial Summary Judgment and Defendants’ Motion for Summary
Judgment, filed on May 11, 2009 (hereinafter “May 11, 2009 Opinion and Order”). At that time,
this Court denied the Plaintiffs’ motions for partial summary judgment, as well as other various
motions contained within the Plaintiffs’ filings. The Court also granted summary judgment in
favor of the Defendants and summarily dismissed all causes of action found in the Complaint. .
Following the grant of summary judgment, the Defendants filed a motion for attorney fees and
costs, seeking recovery for costs and attorney’s fees incurred defending the underlying civil
action.

ANALYSIS

The Defendants are seeking an award of attorney’s fees and costs associated with
defending the underlying civil action. The Defendants argue they are the prevailing party on the
matter, and as such, attorney’s fees and costs should be granted iﬁ théir favor.

1. Prevailing party |

It is within the sound discretion of the trial court to determine which party is the
prevailing party for purposes of an award of attorney’s fees. Costa v. Borges, 145 Idaho 353,
359,179 P.3d 316, 322 (2008), citing Hughes v. Fisher, 142 Idaho 474, 484, 129 P.3d 1223,
1233 (2006). LR.C.P. 54(d)(1)(B) sets forth criteria to guide the Court in making such a

determination.
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In determining which party to an action is a prevailing party and entitled to costs,
the trial court shall in its sound discretion consider the final judgment or result of
the action in relation to the relief sought by the respective parties. The trial court
in its sound discretion may determine that a party to an action prevailed in part
and did not prevail in part, and upon so finding may apportion the costs between
and among the parties in a fair and equitable manner after considering all of the
issues and claims involved in the action and the resultant judgment or judgments

obtained.

LR.C.P. 34(d)(1)(B). In conjunction with this rule, the Court is guided by three principal factors:
[T]here are three principal factors a trial court must consider when determining
which party, if any, prevailed: (1) the final judgment or result obtained in relation

to the relief sought; (2) whether there were multiple claims or issues between the
parties; and (3) the extent to which each of the parties prevailed on each of the

claims or issues.

Nguyen v. Bui, 146 Idaho 187, 192, 191 P.3d 1107, 1112 (Ct. App. 2008), see also Sanders v. "

Lankford, 134 Idaho 322, 1 P.3d 823 (Ct. App. 2000).

In the case at hand, the Defendants are the prevailing party on all accounts. In the May
11, 2009 Opinion and Order, this Court granted summary judgment in favor of the Defendants on
all claims filed in the Complaint, summarily dismissing the case. The Plaintiffs also filed partial
motions for summary judgment, plus various other motions, which were all summarily denied.
There were multiple claims and issues filed by the Plaintiffs against the Defendants. At summary
judgment, the Defendants prevailed on each of the claims. Thus, when considering the extent to
which each of the parties prevailed on each of the claims or issues, thé Defendants prevailed in
full. Based upon LR.C.P. 54(d)(1)(B) and the three factors set forth above, the Defendants are

the prevailing party in the matter.

2. Attorney’s fees

As the prevailing party, the Defendants filed a motion seeking attorney’s fees to

reimburse the Highway District for the money spent defending the action. The Defendants are
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seeking attorney’s fees pursuant to .C. § 12-121, or in the alternative, I.C. § 12-117. In addition,
the Defendants have renewed their motion for attorney’s fees sought when the Defendants filed
their First Motion for Protective Orders in October, 2008. Based upon the foregoing analysis, the
Court finds that an award of attorney’s fees is appropriate in this matter.

a. 1.C.§12-121

I.C. § 12-121 allows a court to award reasonable attorney’s fees to the prevailing party in

any civil action.

In any civil action, the judge may award reasonable attorney’s fees to the

prevailing party or parties, provided that this section shall not alter, repeal or

amend any statute which otherwise provides for the award of attorney’s fees. The
term “party” or “parties” is defined to include any person, partnership,

corporation, association, private organization, the state of Idaho or political

subdivision thereof.

I.C. § 12-121. I.R.C.P. 54(e)(1) narrows the scope of this statute by providing that “attorney fees
under section 12-121, Idaho Code, may be awarded by the court only when it finds, from the
facts presented to it, that the case was brought, pursued or defended frivolously, unreasonably or

without foundation.” LR.C.P. 54(e)(1).!

In Nampa & Meridian Irr. Dist. v. Washington Federal Sav., 135 Idaho 518, 20 P.3d 702
(2001), the Idaho Supreme Court provided guidance regarding awards of attorney’s fees pursuant

to I.C. § 12-121.

This Court has held that an award of attorney fees under I.C. § 12-121 isnot a
matter of right, and is appropriate only when the Court; in its discretion, “is left
with the abiding belief that the action was pursued, defended, or brought
frivolously, unreasonably, or without foundation.” Owner-Operator Ind. Drivers
Assoc. v. Idaho Public Util. Comm'n, 125 Idaho 401, 408, 871 P.2d 818, 825
(1994). When deciding whether the case was brought or defended frivolously,
unreasonably, or without foundation, the entire course of the litigation must be
taken into account. Thus, if there is a legitimate, triable issue of fact, attorney fees

! In addition, L.R.C.P. 54(e)(1) does not allow a court to award attorney’s fees pursuant to 1.C. § 12-121 where a case
is resolved with a default judgment.
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may not be awarded under I.C. § 12-121 even though the losing party has asserted
factual or legal claims that are frivolous, unreasonable, or without foundation. See
Turner v. Willis, 119 Idaho 1023, 812 P.2d 737 (1991). The award of attorney fees
rests in the sound discretion of the trial court and the burden is on the person
disputing the award to show an abuse of discretion. See Anderson v. Ethington,
103 Idaho 658, 651 P.2d 923 (1982). In determining whether the trial court has
abused its discretion, we again turn to the three-factor test articulated in Sun
Valley Shopping Center, Inc. v. Idaho Power Co., 119 Idaho at 94, 803 P.2d at

1000.

Id. at 524-525,20 P.3d at 708 - 709.

It is noted that an award of attorney’s fees under I.C. § 12-121 is not a matter of right.
This Court must take into account the entire course of the litigation. When considering the entire
course of litigation in the case at hand, this Court is left with the abiding belief that the action .
was pursued or brought frivolously, unreasonably, or without foundation. During the early stages
of the case, when the Plaintiffs were seeking declaratory judgment, the Court considered there
may potentially be a question of fact regarding the status of Camps Canyon Road as a public
right of way. However, as the litigation progressed, it became clear that there was no dispute
regarding the status of the roadway, and further, no dispute that the actions taken by the
Defendants fell well within the scope of the right of way of the road. Throughout the litigation
the Plaintiffs continued to press novel and unsupported legal arguménts regarding the status of
the road. The Plaintiffs conceded the roadway was a public highway,jet pursued claims for
relief which were inconsistent with this position.

In addition to claims regarding the status of the roadway, a significant portion of the
complaint is based on clams of violations of due process and equal protection. These claims
were unsupported in fact and failed as a matter of law. Finally, the Plaintiffs set forth a myriad of
remaining issues, including tort claims, claims for criminal offenses, as well as assorted and

miscellaneous statements of conduct which did not support any cognizable claim.
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Further, the Plaintiffs unreasonable construction of highway laws and relentless and
misguided insistence on legal‘principles that had no application to the facts of this case became
more pronounced with continued litigation. The Plaintiffs continually filed motions to
reconsider, taking the same stance as they had taken in the original motions. In total, the
Plaintiffs pursued a relatively simple underlying case in a manner that was unreasonable, without
legal basis or factual support, and ultimately, frivolous. Taking the entire course of litigation into
account, this Court finds that an award of attorney’s fees is proper under I.C. § 12-121 and
LR.C.P. 54(e)(1).

b. LC. § 12-117

In addition to seeking attorney’s fees pursuant to I.C. § 12-121, the Defendants argue an
award is appropriate based upon I.C. § 12-117. For purposes of a complete record, this Court
will consider whether attorney’s fees are appropriate pursuant to this statute, even though the
Court has already concluded that attorney’s fees should be awarded pursuant to L.C. § 12-121.

The pertinent portion of I.C. § 12-117 states:

Unless otherwise provided by statute, in any administrative or civil judicial

proceeding involving as adverse parties a state agency, a city, a county or other

taxing district and a person, the court shall award the prevailing party reasonable

attorney’s fees, witness fees and reasonable expenses, if the court finds that the

party against whom the judgment is rendered acted without a reasonable basis in
fact or law.

If the Court finds that the party against whom the judgment is rendered acted without a
reasonable basis in fact or law, an award of attorney’s fees, wiiness fees and reasonable expenses
is permitted. See Castrigno v. McQuade, 141 Idaho 93, 98, 106 P.3d 419, 424 (2005). 1.C. § 12-
117 applies both to proceedings brought by the litigant, as well as those brought against the

litigant by a governmental entity. See Cox v. Dept. of Ins., State of Idaho, 121 Idaho 143, 823
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P.2d 177 (Ct. App. 1991). Thus, in the case at hand, the Defendants may pursue an award of

attorney’s fees pursuant to this statute.

This Court notes “[t]he purpose of I.C. § 12-117 is to serve as a deterrent to groundless or
arbitrary action and to provide a remedy for persons who have borne unfair and unjustified
financial burdens defending against groundless charges or attempting to correct mistakes
agencies should never have made.” In re Daniel W., 145 Idaho 677, 682, 183 P.3d 765, 770
(2008), see also Rincover v. State, 132 Idaho 547, 549, 976 P.2d 473, 475 (1999). It also follows
that tax payers should not be expected to bear the burden when a litigant brings a case against a
governmental entity, such as the Highway District, where the Highway District has borne an
unfair and unjustified financial burden in defending against groundless charges made by the
Plaintiffs. The Defendants have borne significant costs in defending the action before this Court

because the Plaintiffs pursued the underlying lawsuit without a reasonable basis in fact or law.

Similar to the analysis regarding [.C. § 12-121, this Court finds that the Plaintiffs’ actions
in the underlying lawsuit were without a reasonable basis in fact or law. Based upon this

conclusion, an award of attorney’s fees is also appropriate pursuant to L.C. § 12-117.

¢. Amount of attorney fees allowed pursuant I.R.C.P. 54(e)(3)
When making an award of attorney’s fees, the Court must consider the criteria set forth in
LR.C.P. 54(e)(3).

(A) The time and labor required.

(B) The novelty and difficulty of the questions.

(C) The skill requisite to perform the legal service properly and the experience
and ability of the attorney in the particular field of law.

(D) The prevailing charges for like work.

(E) Whether the fee is fixed or contingent.

(F) The time limitations imposed by the client or the circumstances of the case.
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(G) The amount involved and the results obtained.

(H) The undesirability of the case.

(I) The nature and length of the professional relationship with the client.

(J) Awards in similar cases.

(K) The reasonable cost of automated legal research (Computer Assisted Legal
Research), if the court finds it was reasonably necessary in preparing a party's

case.
(L) Any other factor which the court deems appropriate in the particular case.

LR.C.P. 53(e)(3), see also Building Concepts, Ltd. v. Pickering, 114 Idaho 640, 759 P.2d 931
(Ct. App. 1988). Based upon these factors, this Court finds the amount of attorney’s fees

requested by the Defendants is reasonable and appropriate in the case at hand.

This Court notes that the request for attorney’s fees adequately reflects the time and labor
required to defend the action. The Complaint filed in this matter was of great length. A myriad
of issues were presented, and further, as the litigation progressed, briefing by the Plaintiffs
became very lengthy. Regarding the novelty and difficulty of the questions presented, this Court
is of the belief that the underlying issue, the status of the roadway, was not a complex legal
matter. Even so, the novelty of thé issues argued by the Plaintiffs, as well as the amount of issues

set forth created difficulty in the legal analysis of the case.

Based upon a complete review of the factors set forth in .R.C.P. 54(e)3), as well a
consideration of the sheer volume of briefing in this matter, this Court finds that the Defendants

are entitled to the full amount of attorney’s fees claimed for defending this civil action.

d. Attorney’s fees for first motion for protective orders filed October 22,2008
The Defendants are also seeking an award of attorney’s fees for the Defendants’ first

motion for protective orders filed October 22, 2008. The Defendants requested attorney’s fees
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pursuant to LR.C.P. 26(c), (f) and L.R.C.P. 37(a)(4) for dealing with Plaintiffs’ unreasonable and
improper discovery requests. [.R.C.P. 37(a)(4) reads in pertinent part:
If the motion is granted, the court shall, after opportunity for hearing, require the
party or deponent whose conduct necessitated the motion or the party or attorney
advising such conduct or both of them to pay to the moving party the reasonable
expenses incurred in obtaining the order, including attorney's fees, unless the court

finds that the opposition to the motion was substantially justified or that other
circumstances make an award of expenses unjust.

This Court granted the Defendant’s motion for a protective order, finding that the Plaintiffs’
propounded discovery requests had become oppressive and an undue burden. Further, this Court
finds that the Plaintiffs’ opposition to the motion was not substantially justified, nor were there

circumstances that make an award of expenses unjust.

The Court is well aware that the Plaintiffs have pursued the underlying civil matter on a
pro se basis; however, the rules are very clear about the methods of conducting discovery. The
amount and types of discovery requests made by the Plaintiffs were well beyond the scope
contemplated by the rules of discovery. Thus, based upon I.R.C.P. 37(a)(4), the Defendants are
entitled to reasonable expenses, including attorney’s fees, as requested in the Defendant’s First

Motion for Protective Orders filed on October 22, 2008.

3. Costs
In addition to attorney’s fees, the Defendants are seeking certain costs associated with
defending the action. There are two categories of costs: costs as a matter of right and
discretionary costs.
a. Costs as a matter of right
The Defendants are seeking recovery of costs as a matter of right for the following items:
court filing fees and fees for service of pleading, in the total amount of $64.00. The prevailing
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party is entitled to recover the costs for these items pursuant to LR.C.P. 54(d)(1)(C).
Specifically, .R.C.P. 54(d)(1)(C)(1) allows for recovery of costs associated with court filing fees
and L.R.C.P. 54(d)(1)(C)(2) allows recovery for the costs associated with service of any pleading
or document in the action. Thus, the Defendants’ motion for costs as a matter of right is granted.
b. Discretionary costs

The Defendants are also seeking an award of discretionary costs for the cost of
professional surveying services performed by Larry J. Hodge. LR.C.P. 54(d)(1)(D) sets forth the
criteria the Court must consider when determining whether an award for discretionary costs may
be granted. .

Additional items of cost not enumerated in, or in an amount in excess of that

listed in subparagraph (C), may be allowed upon a showing that said costs were

necessary and exceptional costs reasonably incurred, and should in the interest of

justice be assessed against the adverse party. The trial court, in ruling upon

objections to such discretionary costs contained in the memorandum of costs,

shall make express findings as to why such specific item of discretionary cost

should or should not be allowed. In the absence of any objection to such an item

of discretionary costs, the court may disallow on its own motion any such items of
discretionary costs and shall make express findings supporting such disallowance.

This Court finds that the costs associated for the services of Mr. Hodge were necéssary and
exceptional costs which were reasonably incurred in the process of defending the civil action.
Mr. Hodge provided valuable testimony in his affidavit concerning historical deeds and
photographs, as well as clarifications regarding the true location of Camps Canyon Road. Thus,
the recovery of the costs of fees charged by Mr. Hodge is alloWed, and the Defendant’s motion

for these costs is granted.

OPINION AND ORDER ON DEFENDANTS’ 10
MOTION FOR ATTORNEY FEES AND COSTS 1 5 oo



CONCLUSION

The Defendants are seeking the recovery of attorney’s fees and costs associated with
defending the lawsuit brought by the Plaintiffs regarding issues surrounding the location of
Camps Canyon Road, in Latah County, Idaho. Summary judgment was granted in favor of the
Defendants on all issues within the Complaint filed by the Defendants. Based upon the
foregoing analysis, this Court finds that an award of attorney’s fees is granted pursuant to I.C. §
12-121, or in the alternative, based upon [.C. § 12-117. In addition, based upon the Idaho Rules
of Civil Procedure, the Defendants’ request for costs as a matter of right and discretionary costs
is also granted. »

ORDER

The Defendants’ Motion for Award of Attorney Fees and Costs is hereby GRANTED. It
is further ORDERED that the Defendants’ counsel prepare a judgment for the Court’s review
consistent with the Court’s foregoing Opinion and Order.

ITIS SO ORDERED.

2}
DATED this Bﬁ‘gay of August 2009.

Loy o

CARL B. KERRICK - District Judge
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CERTIFICATE OF MAILING

I hereby certify that a true copy of the foregoing OPINION AND ORDER ON DEFENDANT’S
MOTION FOR ATTORR Eaf FEES AND COSTS was mailed, postage prepaid, by the undersigned

at Lewiston, Idaho, this “w“’day of August, 2009 on:

Don Halvorson
1290 American Ridge Road
Kendrick ID 83537

Ronald Landeck
LANDECK WESTBERG JUDGE & GRAHAM

P O Box 9344
Moscow ID 83843

ILatah County District Court

Attn: Sue
P.O. Box 8068
Moscow, ID 83843

PATTY O. WEEKS, CLERK
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UAust | 7, 2004
o Y PUA LEWISTON, (DA
RONALD J. LANDECK, ISB No. 3001 E_N —~—. C )
RONALD J. LANDECK, P.C. NV
414 S. Jefferson

P.O. Box 9344

Moscow, ID 83843

(208) 8831505

FAX (208) 883-4593

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

DON & CHARLOTTE HALVORSON
(Husband and Wife),

)
)
)
Plaintiffs, )
e e ) ‘Case No. CV 2008-180
VS. )

' T SR ) - JUDGMENT FOR ATTORNEY FEES
NORTH LATAH COUNTY HIGHWAY ) AND COSTS
DISTRICT; BOARD OF ‘ )
COMMISSIONERS FOR THE NORTH )
LATAH COUNTY HIGHWAY DISTRICT, )
ORLAND ARNEBERG, RICHARD )
HANSEN, SHERMAN CLYDE, in their )
individual capacities; DAN PAYNE, inhis )
official capacity and in his individual )
capacity, )

)
)
)

Defendants.

This Court having entered an Opinion and Order on Defendants’ Motion for Attorney
Fees and Costs in this matter on August 3, 2009, and consistent therewith:
IT IS HEREBY ORDERED AND ADJUDGED that Judgment 1s entered against

Plaintiffs Don and Charlotte Halvorson, husband and wife, in favor of Defendants North Latah
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County Highway District, Board of Commissioners for the North Latah County Highway
District, Orland Ameberg, Richard Hansen, Sherman Clyde and Dan Payne, in the amount of
$78,678.50. Interest shall accrue on money due under this Judgment at the legal rate of interest
as determined under Idaho law from the date hereof.

DATED this_j7 7§ay of August, 2009.

CARL B. KERRICK
District Judge

CERTIFICATE OF MAILING

I hereby certify that on this‘ 7 ﬂéay of August, 2008, I caused a true and correct copy of

this document to be served on the following individuals in the manner indicated below:

DON HALVORSON P( ] U.S. Mail

CHARLOTTE HALVORSON ] Federal Express Standard Overnight Mail
1290 AMERICAN RIDGE ROAD [ JFAX (208) 322-4486

KENDRICK, IDAHO 83537 [ ] Hand Delivery

RONALD J. LANDECK %L]IU.S. Mail

RONALD J. LANDECK, P.C. Federal Express Standard Overnight Mail
414 S. JEFFERSON [ ]FAX (208) 883-4593

P.O. BOX 9344 [ ] Hand Delivery

MOSCOW, ID 83843
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

DON HALVORSON,
' Supreme Court Case No. 36825-2009

Plaintiff/ Appellant,

and
CLERK'S CERTIFICATE

CHARLOTTE HALVORSON

Plaintiff,

Vs,

NORTH LATAH COUNTY HIGHWAY
DISTRICT, BOARD OF

_COMMISSIONERS FOR THE NORTH
LATAH COUNTY HIGHWAY
DISTRICT; ORLAND ARNEBERG,
RICHARD HANSEN, SHERMAN
CLYDE, in their official capacities and
in their individual capacities; DAN
PAYNE, in his official capacity and in
his individual capacity,

Defendants/Respondents

\/\/\/\/\/\/\/\/\/\/\/\/\/v\/\/\/\/\/\/\./\./\./\./\./

I, Ranae Converse, Deputy Court Clerk of the District Court of the Second Judicial
District of the State of Idaho, in and for the County of 1 afa’n do hereby celtlfy that the
above and foregoing transcript in the above entitled cause was compiled and bound
under my direction as, and is a true, full, complete and correct transcript of the pleadings
and documents as are automatically required under Rule 28 of the Idaho Appellate Rules.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed the seal of

P
said Court at Moscow, Idaho thls 3 0! day of September, 2009.

Susan R. Petersen, Clerk of the
District Court, Latah County, ID

By E /Lt
Deputy Clerk
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

DON HALVORSON )
) Supreme Court Case No. 36825-2009
Plaintiff/ Appellant
and
CHARLOTTE HALVORSON ,
CERTIFICATE OF SERVICE
Plaintiff,

VS.

NORTH LATAH COUNTY HIGHWAY
DISTRICT, BOARD OF ,
COMMISSIONERS FOR THE NORTH
LATAH COUNTY HIGHWAY
DISTRICT; ORLAND ARNEBERG,
RICHARD HANSEN, SHERMAN
CLYDYE, in their official capacities and
in their individual capacities; DAN
PAYNE, in his official capacity and in
his individual capacity,

Defendants/Respondents.

\/\/\/\/\/\/\/\_/\/\/\/\/\/\/\/\/\/\/\/\/

I, Ranae Converse, Deputy Court Clerk of the District Court of the Second Judicial District of
the State of Idaho, in and for the County of Latah, do hereby certify that I have mailed, by United
States mail, one copy Clerk's Record to each of the attorneys of record in this cause as follows:

DON AND CHARLOTTE HALVORSON RONALD J. LANDECK
1290 AMERICAN RIDGE ROAD 414 SOUTH JEFFERSON
KENDRICK, ID 83537 MOSCOW, ID 83843

IN WITNESS ‘VI;IEREOF I have hereunto set my hand and affixed the seal of said Court at
Moscow, Idaho this A3 “day of September 2009.

Susan R. Petersen, Clerk of the
District Court, Latah County, ID

By AL K
Deputy Clerk

RTIFICATE OF SERVICE 1531
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