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generally clothed with power to construe [the law] as a necessary precedent to administrative

action.” J.R. Simplot Co., Inc. v. Idaho State Tax Comm’n, 120 Idaho 849, 854, 820 P.2d 1206,
1211 (1991); Mason v. Donnelly Club, 135 Idaho 581, 21 P.3d 903 (2001) (extending Simplot to
an agency’s interpretation of its administrative rules).

Under Simplot, a four-prong test has been developed for agency deference. The first
prong asks whether the agency has been entrusted with the responsibility to administer the statute
at issue. Pearl v. Board of Professional Discipline of Idaho State Bd. of Medicine, 137 Idaho
107,113,44 P.3d 1162, 1168 (2002). Here, the first prong is met as the Director, who is
required by state law to be a licensed engineer, is entrusted with the responsibility to administer
the State’s water resources in accordance with the prior appropriation doctrine, as established by
Idaho law. Idaho Code § 42-602; Idaho Code § 42-1701(2). In accordance with the authority
granted to him, the Director promulgated the CM Rules. Idaho Code § 42-603; CM Rule 0.

The second prong asks whether the agency’s construction is reasonable. Pear! at 113, 44
P.3d at 1168. Here, the SWC holds natural flow and storage water rights that total 9,032,752
acre-feet. The substantial evidence in the record demonstrates that the SWC’s total water supply
is greater than its canal capacity, its irrigated area, its maximum recorded diversion, and annual
run-off into the Snake River. The Director’s decision to employ a baseline that focuses on
beneficial use, as opposed to blind priority administration, is reasonable and consistent with
Idaho law; therefore, Pearl’s second prong is satisfied.

The third prong asks for the Court to determine that the language at issue does not treat
the precise issue. Pearl at 113,44 P.3d at 1168. The CM Rules require the Director to analyze

material injury and lists eight non-exclusive factors that the Director may consider. CM Rule 42.
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a delivery call proceeding that the quantity decreed exceeds the amount being put to beneficial

use by the senior must be supported by clear and convincing evidence.”” SWC Opening Brief at
30.

The only way a conflict can exist with the district court’s holding is if the SWC’s position
on appeal is that the Director: (1) must administer to its decreed diversion rates; and (2) the clear
and convincing evidentiary standard is an impenetrable shield to a delivery call. Again, strict
priority administration to decreed diversion rates is not the law in Idaho.** American Falls 870,
154 P.3d at 441. Moreover, the clear and convincing standard is not insurmountable, as findings
must be “highly probable or reasonably certain.” Srate v. Kimball, 145 Idaho 542, 546, 181 P.3d

468, 472 (2008). Therefore, the SWC’s position has no basis in law.

5. This Court’s Decision In American Falls Precludes The SW(C’s Argument
Regarding Administration Of Its “Decreed Diversion Rates”

The SWC’s argument on appeal that the Director must administer junior ground water
users in order to satisfy its “decreed diversion rates,” SWC Opening Brief at 20 & 22, was
rejected by the district court: “Simply put . . . a finding of material injury requires more than

shortfalls to the decreed or licensed quantity of the senior right.”® Clerk’s R. Vol. 3 at 536

** The district considered and reconciled this issue in its Order on Judicial Review: “On first impression it would
appear that the use of such a baseline constitutes a re-adjudication of a decreed or licensed water right. As stated by
the Hearing Officer, ‘[tJhe logic of the SWC in objecting to the Director’s use of a minimum full supply is difficult
to avoid.” R. Vol. 37 at 7090. However, on closer examination the use of a baseline is a necessary result of the
Director implementing the conditions imposed by the CMR with respect to regulating junior rights . . ..” Clerk’s R.
Vol. 3 at 535-536.

* The hearing officer expressed a similar opinion in his Recommended Order: “The Director is not limited to
counting the number of acre-feet in a storage account and the number of cubic feet per second in the license or
decree and comparing the priority date to other priority dates and then ordering curtailment to achieve whatever
result that action will obtain regardless of actual need for the water and the consequences (o the State, its
communities and citizens. Application of the water (o a beneficial use must be present, not simply a desire to use
the maximum richt in the license or decree because that simplifies management of the water right.” R. Vol. 37 at
7086 (emphasis added).

IDWR RESPONDENTS-RESPONDENTS’ ON APPEAL BRIEF 27










order, the district court specifically asked the parties if there were any objections to the process.

Clerk’s R. Vol. 4 at 629. While the parties wanted to ensure that the Director’s order would be
based on the underlying record, no objections were raised to the process. /d. at 631, 637, 643.
There 1s no basis now for complaint.

In that same vein, and upon issuance of the Methodology Order, petitions for judicial
review were filed by the parties. IGWA and Pocatello sought to consolidate the Methodology
Order proceedings before Judge Melanson in CV-2008-551 (the underlying proceeding on
appeal to this Court).”” “The Honorable John M. Melanson has handled the 551 Case for over
two years, and continues to preside over the case after being appointed to the Court of Appeals.
He is most familiar with the large agency record . . . and with the issues raised by the parties.”
Addendum 4 at 6. The SWC opposed consolidation with Judge Melanson and instead sought
review before Judge Wildman, as presiding judge of the SRBA.”® “All appeals from any
decision of the Department must be assigned to the SRBA District Court.” Addendum 5 at 5
(emphasis in original).

On July 29, 2010, Judge Wildman, as presiding judge of the SRBA, agreed with the SWC
that the Methodology Order was properly before his court and should not be consolidated with
Judge Melanson. Addendum 1. On September 9, 2010, after Judge Wildman entered his July 29,
2010 order, Judge Melanson, then with the Idaho Court of Appeals, entered his Amended Order
on Rehearing, which allowed appeal of CV-2008-551 to be taken. Clerk’s R. Vol. 7 at 1240.

Because Judge Wildman granted the exact relief requested by the SWC, there is no basis now for

complaint.

27 Attached hereto as Addendum 4 is a copy of IGWA and Pocatello’s Motion for Consolidation.

** Attached hereto as Addendum 5 is a copy of the SWC’s Joint Response to IGWA and Pocatelio’s Motion for Stay
and Consolidation and Motion to Renumber Appeals and to File Appeals in Gooding County Case No. CV-2008-
00551.
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Because the Director is using 3/4 of a miner’s inch, there is no controversy to resolve.

Pocatello correctly acknowledges this fact in its Opening Brief: “IDWR’s order on remand
evaluated TFCC’s claims of injuries by reference to the 3/4 inch standard, an action which

arguably neutralizes the dispute over the evidentiary standard.” Pocatello Opening Brief at 2, {n.

If, however, IGWA is asking this Court to establish, in this proceeding, that TFCC’s full
headgate delivery is 5/8 of a miner’s inch, the issue should be dismissed because it is not ripe for
review. “The traditional ripeness doctrine requires a petitioner or plaintiff to prove 1) that the
case presents definite and concrete issues, 2) that a real and substantial controversy exists, and 3)
that there is a present need for adjudication.” Noh v. Cenarrusa, 137 Idaho 798, 801, 53 P.3d
1217, 1220 (2002).

As stated by the district court, the Director made a recommendation in the SRBA that
TFCC’s full headgate delivery is 3/4 of a miner’s inch. Clerk’s R. Vol. 3 at 541. Pursuant to the
SRBA district court’s orders granting the state of Idaho’s motions for interim administration, the
watermaster is delivering water to TFCC in accordance with the Director’s recommendation.
Clerk’s R. Vol. 3 at 522-523, 541; see also Idaho Code § 42-1417. The Director’s
recommendation is still at-issue in the SRBA. Clerk’s R. Vol. 3 at 541-542. The Director has
not amended his recommendation.

In accordance with Noh, there is not “a present need for adjudication” because the SRBA
district court has not issued a final decision on TFCC’s water rights. The SRBA district court is
the only court with jurisdiction in the state of Idaho to establish the elements of a water right.
Walker v. Big Lost Irrigation District, 124 Idaho 78, 81, 856 P.2d 868, 871 (1993). Once a final

decision is entered by the SRBA district court concerning TFCC’s water rights, parties to that
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Washington, D. C. 20026
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Jfor Judicial Review in Gooding County Case CV-2010-382; (2) The Surface Water

Coalition’s Petition for Judicial Review in Twin Falls County Case CV-2010-3403; and
(3) The City of Pocatello’s Petition for Judicial Review in Gooding County Case CV-
2010-387.

3. On July 21, 2010, Idaho Ground Water Appropriators, Inc. and the City of
Pocatello jointly filed a Motion for Consolidation, requesting that their respective
Petitions for Judicial Review of the Methodology Order and the As-Applied Order be
consolidated into a single proceeding. Specifically, the Morion requested that their
Petitions for Judicial Review of the Methodology Order and the As-Applied Order be
consolidated into pre-existing Gooding County Case CV-2008-551.* Oral argument was

not requested on the Motion.

4. The Clerk of the Gooding County District Court subsequently filed
Notices of Reassignment in the above-mentioned cases assigning them to this Court for

disposition and further proceedings.

5. On July 23, 2010, Idaho Ground Water Appropriators, Inc. and the City of
Pocatello filed a joint Motion to Renumber Appeals and to File Appeals in Gooding
County Case No. CV-2008-551, wherein they moved this Court to renumber and file the
cases involving petitions for judicial review of the Methodology Order in Gooding

County Case No. CV-2008-551. Oral argument was not requested on the Motion.

3 The Gooding County Clerk also assigned separate case numbers for all Petitions seeking review of the As-
Applied Order.

* The Honorable John M. Melanson issued an Order on Petition for Judicial Review in Gooding County
Case CV-2008-551 on July 24, 2009. The Order remanded in part to the Director for the purpose of
adopting a methodology for predicting material injury to reasonable in-season demand and reasonable
carryover. Petitions for Rehearing were filed and granted. In the interim, Judge Melanson was appointed
to the Idaho Court of Appeals but retained the case on a pro tem basis for the purpose of ruling on the
Petitions for Rehearing. Judge Melanson stayed the issuance of a decision on the Petitions for Rehearing
pending the issuance of the Director’s order on the action taken on remand and the expiration of the time
periods for filing a motion for reconsideration and petition for judicial review of the new order. Thereafter,
the Director issued the Methodology Order and the As-Applied Order.

ORDER DENYING MOTION TO RENUMBER / -3-
ORDER CONSOLIDATING CASES INVOLVING PETITIONS FOR
JUDICIAL REVIEW OF “METHODOLOGY ORDER” AND “AS-APPLIED ORDER”

S\ORDERS\Administrative AppealsGWA & SWA - Petitiom\Ord re Consolidation.doc




6. On July 28, 2010, the Surface Water Coalition filed its Joint Response to

IGWA and Pocatello’s Motion for Stay and Consolidation and Motion to Renumber
Appeals and to File Appeals in Gooding County Case No. CV-2008-551, wherein the
Coalition agreed with Idaho Ground Water Appropriators, Inc. and the City of Pocatello
that the various Petitions for Judicial Review filed by the parties seeking judicial review
of the Methodology Order and the As-Applied Order should be consolidated into one
proceeding. The Coalition did not agree however with Idaho Ground Water
Appropriators, Inc.’s and the City of Pocatello’s assertion that the Petitions should be
consolidated into pre-existing Gooding County Case CV-2008-551. Rather the Coalition
contends that the Petitions should be consolidated into a single proceeding before the
SRBA District Court pursuant to the Idaho Supreme Court’s Administrative Order dated
December 9, 2009 which declares that all petitions for judicial review made pursuant to
Idaho Code § 42-1701A of any decision from the Department of Water Resources shall
be assigned to the presiding judge of the Snake River Basin Adjudication District Court.

IL
ANALYSIS
A. Motion to Renumber Appeals.

This Court finds Gooding County Case CV-2008-551 and the Petitions filed in
Gooding County Cases CV-2010-383, CV 2010-384 and CV-2010-388 to be separate and
distinct actions under Idaho Rule of Civil Procedure 84. The Petitions for Judicial
Review filed in Gooding County Case CV-2008-551 sought judicial review of a final
agency action (i.e., the Director’s September 5, 2008 Final Order Regarding the Surface
Water Coalition Delivery Call) separate and distinct from the final agency action from
which judicial review is sought in Gooding County Cases CV-2010-383, CV 2010-384
and CV-2010-388 (i.e., the Director’s Methodology Order). As aresult, the Clerk of the
District Court did not error in assigning new case numbers to the Petitions in Gooding

County Cases CV-2010-383, CV 2010-384 and CV-2010-388 upon filing.

ORDER DENYING MOTION TO RENUMBER / -4 -
ORDER CONSOLIDATING CASES INVOLVING PETITIONS FOR

JUDICIAL REVIEW OF “METHODOLOGY ORDER” AND “AS-APPLIED ORDER”
SAORDERS\Administrative Appeals\IGWA & SWA - Petition\Ord re Consolidation.doc
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DISTRICT #2, BURLEY IRRIGATION
DISTRICT, MILNER IRRIGATION
DISTRICT, MINIDOKA IRRIGATION
DISTRICT, NORTH SIDE CANAL
COMPANY AND TWIN FALLS CANAL
COMPANY

On December 10, 2010, Respondents Gary Spackman and the [daho Department

of Water Resources filed a Motion for Stay, requesting that this Court stay all
proceedings in the above-captioned matter pending the Idaho Supreme Court’s issuan
of its decision in the appeal presently pending before it of the final order issued in

Gooding County Case CV 2008-551 (“SWC Supreme Court Appeal™). No party oppc

the Motion and all of the Petitioners to this action support the stay as evidenced by their

respective signatures to the Motion. The parties agree that the outcome of the SWC
Supreme Court Appeal may affect the consideration and/or resolution of the Pefitions
Judicial Review filed in this matter.

Therefore, THE FOLLOWING ARE HEREBY ORDERED:

1. The oral argument and the briefing schedule set forth for the above-
captioned matter in this Court’s Procedural Order Governing Judicial Review of Fing
Order of Director of Idaho Department of Water Resources, dated August 3, 2010, an
this Court’s Order Amending Date for Oral Argument on Petition for Judicial Review
dated October 21, 2010 are hereby vacated.

2. Proceedings in the above-captioned matter are hereby stayed pending tfhe

Idaho Supreme Court’s issuance of its decision in the SWC Supreme Court Appeal.

3. Within 30 days of the Idaho Supreme Court’s issuance of its decision in

the SWC Supreme Court Appeal, the parties shall contact this Court regarding a statu

and scheduling conference to resolve any remaining matters in the above-captioned

Dated\& U ///4/ /‘?" <:2_,§/‘§ A

matter,

, 4
ERIC J. WILDMAN
District Judge

ORDER GRANTING MOTION FOR STAY
S\ORDERS\A dministrative Appeals\Gooding County 2010-382\Order Granting Stay.doc
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(Certificate of mailing continued)

MINIDOKA IRRIGATICN DISTRICT
Represented by:

W KENT FLETCHER

1200 OVERLAND AVE

PO BOX 248

BURLEY, ID 83318

Phone: 208-678-3250

DIRECTOR OF IDWR

PO BOX 83720
BOISE, ID 83720-0098

ORDER /S/ JULIE MURPHY

Page 2 12/13/1¢ Deputy Clerk
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VS.

GARY SPACKMAN, in his capacity as Interim
Director of the Idaho Department of Water
Resources, and THE IDAHO DEPARTMENT OF
WATER RESOURCES,

Respondents.

IN THE MATTER OF DISTRIBUTION OF
WATER TO VARIOUS WATER RIGHTS

HELD BY OR FOR THE BENEFIT OF A&B
IRRIGATION DISTRICT, AMERICAN FALLS
RESERVOIR DISTRICT #2, BURLEY
IRRIGATION DISTRICT, MILNER IRRIGATION
DISTRICT, MINIDOKA IRRIGATION DISTRICT,
NORTH SIDE CANAL COMPANY, AND TWIN
FALLS CANAL COMPANY

Nt Nt Mt Nt Nt Nt e e e e it e e e e N e e e e e e

COME NOW, Respondents Gary Spackman and the Idaho Department of Water
Resources (“IDWR”) and hereby move this Court for an order staying the appeal related to

Consolidated Case No. CV-2010-382 (“Consolidated 382") which includes [DWR’s

Methodology Order and subsequent orders that apply the methodology in 2010." As indicated by
|

their signatures below, the motion is supported by counsel for the City of Pocatello, the Ground
|

Water Users, and the Surface Water Coalition. \‘

On September 9, 2010, the Honorable John M. Melanson issued his Amended Orl!'ier on

1

Petitions for Rehearing; Order Denying Surface Water Coalition’s Motion for Clanﬁcai"ion in
|

|
|

! Case No. 2010-5520 involves the Surface Water Coalition’s petition for judicial review of the Interim Director’s
“Step 7 Order”, issued on September 17, 2010. The Interim Director also recently issued a final *“Step 9 Order” on
November 30, 2010, which the Surface Water Coalition intends to appeal as well. The parties agree that all cases
involving application of the Director’s “Methodology Order” should be consolidated and stayed. The partie§ intend
to file the appropriate motions for consolidation and stay in these related cases so that all matters may bé joined
together in Consolidated 382.

MOTION FOR STAY







DATED this

MOTION FOR STAY

25,
DATED this day of December, 2010.

gz

DATED this

DATED this

DATED this

TRAVIS L. THOMPSON

Attorney for A&B Irrigation District, Burley
lrrigation District, Miiner Irrigation District, North
Side Canal Company and Twin Falls Canal '
Company

day of December, 2010,

C. THOMAS ARKOOSH
Attorney for Americen Falls Reservoir District #2

day of December, 2010.

W. KENT FLETCHER
Attorney for Minidoka Irrigation District

day of December, 2010.

SARAH A. KLAHN
Attorney for the City of Pocatello .

day of December, 2010.

CANDICE M. MCHUGH
Attorney for the Ground Water Users
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DATED this day of December, 2010,

TRAVIS L. THOMPSON

Attorney for A&B Irrigation District, Burley
Irrigation District, Milner Irrigation District, Noﬁth
Side Canal Company and Twin Falls Canal
Company

DATED this day of December, 2010.

C. THOMAS ARKOOSH
Attorney for American Falls Reservoir District #2

DATED this day of December, 2010. ‘

W. KENT FLETCHER
Attomey for Minidoka Irrigation District ,

p\-lBY

j DATED this '  day of December, 2010.

cie

SARAH A. KLAHN |
Attomey for the City of Pocatello f

DATED this ____._day of December, 2010.

CANDICE M. MCHUGH |
Attomey for the Ground Water Users
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|
CERTIFICATE OF SERVICE
1 HEREBY CERTIFY that on this _|0%" day of December, 2010, I caused a true and
correct copy of the foregoing MOTION FOR STAY to be filed with the Court and served on
the following parties by the indicated methods:
Original to: X U.S. Mail, postage prepaid
SRBA Court | Hand Delivery
253 3% Ave. North o Ovemight Mail
P.0. Box 2707 K Facsimile
Twin Falls, ID 83303-2707
Facsimile: (208) 736-2121
John A. Rosholt <! U.S. Mail, postage prepaid !
John K. Simpson | Hand Delivery
Travis L. Thompson .| Overnight Mail
Paul L. Arrington u Facsimile
g || Email
BARKER ROSHOLT & SIMPSON, LLP
P.O. Box 485
Twin Falls, ID 83303
jks @idahowaters.com
tit@idahowaters.com
pla@idahowaters.com
t C. Thomas Arkoosh U.S. Mail, postage prepaid
! CAPITOL LAW GROUP, PLLC Hand Delivery
P.0. Box 32 pvernight Mail
Gooding, ID 83330 sl
tarkoosh @capitollawgroup.net
W. Kent Fletcher U.S. Mail, postage prepaid
FLETCHER LAW OFFICE Hand Delivery
P.O. Box 248 I?:ciflfrl:flhg Mail
Burley, ID 83318 Email
wkf@pmt.org

MOTION FOR STAY | 5
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dtranmer@pocatello.us

Randall C. Budge L U.S. Mail, postage prepaid
Candice M. McHugh || Hand Delivery
Thomas J. Budge || Overnight Mail
RACINE OLSON = Facsimile
P.O. Box 1391 Email
Pocatello, ID 83204-1391
rcb @racinelaw .net
cmm@racinelaw.net
tib@racinelaw.net
A. Dean Tranmer <] U.S. Mail, postage prepaid
City of Pocatello |} Hand Delivery
P.O. Box 4169 = l?vemlglht Mail
acsmn e
Pocatello, ID 83201 ™ Email

Sarah A. Kiahn

WHITE & JANKOWSKI LLP
511 Sixteenth Street, Suite 500
Denver, CO 80202
sarahk @ white-jankowski.com

] U.S. Mail, postage prepaid
|| Hand Delivery
|| Overnight Mail
| | Facsimile
L]

Email

MOTION FOR STAY

Chris M. Bromley
Deputy Attorneys General
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MINIDOKA IRRIGATION DISTRICT,
NORTH SIDE CANAL COMPANY AND
TWIN FALLS CANAL COMPANY

Petitioners Idaho Ground Water Appropriators (“IGWA™) and the City of Pocatello
(“City” or “Pocatello™), by and through undersigned counsel (collectively, “Petitioners™) move
for consolidation of two matters pending on judicial review. For the reasons set forth below,
Petitioners move the Court to consolidate judicial review of the ongoing appeal in Gooding
County Case No. CV-2008-551 (the “551 Case”) with the contemporaneously filed appeals' of
Final Order Regarding April 2010 Forecast Supply (Methodology Steps 3 & 4); Order on
Reconsideration the Director of the [daho Department of Water Resources dated June 24, 2010
(*“Final As-Applied Order”).

The 551 Case involves an appeal of the Director’s final order in the Surface Water
Coalition’s Delivery Cali In the Matter of Distribution of Water to Various Water Rights Held by
or for the Benefit of A&B Irrigation District, American Falls Reservoir District #2, Burley
Irrigation District, Milner Irrigation District, Minidoka Irrigation District, North Side Canal
Company, and Twin Falls Canal Company? The newly filed appeal involves the application of
the Second Amended Final Order Regarding Methodology for Determining Material Injury to
Reasonable In-Season Demand and Reasonable Carryover in the Final Order Regarding April
2010 Forecast Supply (Methodology Steps 3 & 4); Order on Reconsideration in the 551 case for

administration for the 2010 irrigation season.

' The City and IGWA have both filed Petitions for Judicial Review of the Final Ax Applied Order.

2 The seven irrigation entities listed in the matter are known as the Surface Water Coaljtion.

[\

MOTION FOR CONSOLIDATION







- o -/

record. The City and IGWA have appealed both the Final Methodology Order and the Final As-
Applied Order in separate petitions for judicial review, filed concurrently with this Motion with

the Gooding County District Court.*
ARGUMENT

I The Idaho APA Provides For Consolidation Of Appeals From The Same
Agency Action.

Pursuant to the Idaho Administrative Procedure Act (“Idaho APA”), when two or more
petitions for judicial review of the same agency action have been filed, “the administrative judge
in the judicial district in which the first petition was filed, after consultation with the affected
judges, shall order consolidation of the judicial review of the petitions.” I.C. § 67-5272(2).
“[S]eparate consideration of the petitions in different counties or by different district judges shall

be stayed” until consolidation of the petitions is ordered. /d.

Pursuant to Idaho Code § 67-5272(2), the administrative judge of the Fifth Judicial
District is statutorily charged with deciding whether to consolidate Petitioners’ appeals of the
Director’s Final Methodology Order and Final As-Applied Order (collectively “Orders”). Both
Orders stem from the same agency action: the Department was ordered by the Court in the 551
Case to issue a new order explaining the agency’s methodology for determining material injury
to the parties’ water rights, which the Department issued in the Final Methodology Order, and
applied to the 2010 irrigation season in the Final As-Applied Order. Both Orders set forth
IDWR’s methods to be used to determine material injury to the water rights at issue in the 551

Case, and how that injury analysis will be used in administration. The Final As-Applied Order

“ The Director’s Final Methodology Order and Final As Applied Order are final agency actions subject to judicial
review pursuant to Idaho Code §67-5270(3).
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“Whenever the Court is of the opinion that consolidation will expedite matters and will

minimize expense upon the public and the parties, an order of consolidation should be made.”
Harrison v. Taylor, 115 Idaho 588, 597, 768 P.2d 1321, 1330 (1989). Consolidating the
Petitions for Judicial Review of the Final Methodology Order and its application as found in the
Final As-Applied Order into one appeal before Judge Melanson for judicial review is the best use
of judicial resources. Consolidation of this appeal with the 551 Case is appropriate because the
two appeals share common questions of fact, law and essentially identical parties®:

® As explained above, the two Orders involve the same agency action: a delivery
call initiated by the Surface Water Coalition in 2005.

o The two Orders set forth the Departments’ methodology for determination of
material injury to certain water rights of the Surface Water Coalition at issue in

the 551 Case.

s Essentially the two appeals raise identical legal issues.

® One of the numerous issues Petitioners have raised in the new appeal concems
the Department’s compliance with the Court’s limited remand, including whether

the Final Methodology Order is supported by the original record in the 551 Case,
as ordered by the Court.

e Finally, because a central issue in Petitioner’s new appeals concerns whether the
Final Methodology Order has been applied in the Final As-Applied Order in an
arbitrary and capricious manner, consolidation is required in this matter and is in
the interests of judicial economy.

The Honorable John M. Melanson has handled the 551 Case for over two years, and continues to
preside over the case after being appointed to the Court of Appeals. He is most familiar with the
large agency record {consisting of over 7,500 pages, in addition to a few hundred exhibits) and
with the issues raised by the parties. Judge Melanson’s familiarity with the case is undisputed,
and it would promote judicial economy to consolidate the two cases on his docket. Further,

consolidating the pending Petitions for Judicial Review would relieve the Department from

®  The United States Bureau of Reclamation was an active participant in the delivery call hearing which resulted in
the need for the Methodeology Order, but was not an active participant in the As-Applied Order matter.

MOTION FOR CONSOLIDATION 6







RACINE, OLSON, NYE, BUDGE

& BAILEZ, CHTD.
By 7%/

RANDALL C. BUDGE
CANDICE M. MCHUGH
THOMAS J. BUDGE

Attorneys for IGWA
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that on the 20th day 6f July, 2010, the above and foregoing

document was served in the following manner.

Deputy Clerk

Gooding County District Court
P.O. Box 27

Gooding, Idaho 83333

Deputy Clerk

SRBA District Court

253 3" Avenue N.

P.O. Box 2707

Twin Falls, Idaho 83303-2707

Tom Arkoosh

CAPITOL LAW GROUP, PLLC
P.O. Box 2598

Boise, Idaho 83701-2598

Garrick Baxter

Chris Bromley

Idaho Department of Water Resources
P.O. Box 83720

Boise, Idaho 83720-0098

W. Kent Fletcher
FLETCHER LAW QFFICE
P.O. Box 248

Burley, Idaho 83318-0248

John Simpson

Travis L. Thompson
Barker Rosholt

P.0O.Box 2139

Boise, Idaho 83701-213%
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[1 Hand Delivery

[] E-mail
tarkoosh{@capitollawgroup.net
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[] Overnight Mail

[] Hand Delivery

[] E-mail
garrick.baxter@idwr.idaho.gov
chris.bromley@idwr.idaho.gov

[ ]45. Mail/Postage Prepaid
[1 Facsimile 208-878-2548

[1] Ovemight Mail
[] Hand Delivery
[1 E-Mail
wkf@pmt.org

[,}/ﬁ Mail/Postage Prepaid
[] Facsimile 208-344-6034

[] Overnight Mail
[]1 Hand Delivery
[] E-Mail

ks@idahowaters.com
tltt@idahowaters.com




Sarah Klahn

Mitra Pemberton

WHITE JANKOWSKI, LLP
511 16™ St., Suite 500
Denver, Colorado 80202

Dean Tranmer

CITY OF POCATELLO
P.O.Box 4169
Pocatello, Idaho 83205
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[] Ovemight Mail
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[1 E-mail
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[] Ovemight Mail

[] Hand Delivery

[] E-mail
dtranmer@pocatello.us
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APPROPRIATORS, INC.;

Petitioners,

Vvs.
CITY OF POCATELLO;

Petitioner,

VS.

GARY SPACKMAN, in his capacity as Interim
Director of the Idaho Department of Water
Resources, and THE IDAHO DEPARTMENT
OF WATER RESOURCES,

Respondents.

IN THE MATTER OF DISTRIBUTION OF
WATER TO VARIOUS WATER RIGHTS
HELD BY OR FOR THE BENEFIT OF A&B
IRRIGATION DISTRICT, AMERICAN
FALLS RESERVOIR DISTRICT #2,
BURLEY IRRIGATION DISTRICT,
MILNER IRRIGATION DISTRICT,
MINIDOKA IRRIGATION DISTRICT,
NORTH SIDE CANAL COMPANY, AND
TWIN FALLS CANAL COMPANY

vvvvvvvvvvvvvvvvvvvvvvvvvvvvvvv

COME NOW, Petitioners, A&B Irrigation District (“A&B”), American Falls Reservoir
District #2 (“AFRD#2”), Burley Irrigation District (“BID”), Milner Irrigation District
(“Milner”), Minidoka Irrigation District (“MID”), North Side Canal Company (“NSCC”), and
Twin Falls Canal Company (“TFCC”) (collectively hereafter referred to as the “Surface Water
Coalition”, “Coalition”, or “SWC”), by and through their undersigned counsel, and hereby

respond to the Motion for Stay and Consolidation and Motion to Renumber Appeals and to File

SURFACE WATER COALITION’S JOINT RESPONSE TO IGWA AND POCATELLO’S
MOTION FOR STAY AND CONSOLIDATION AND MOTION TO RENUMBER APPEALS
AND TO FILE APPEALS IN GOODING COUNTY CASE NO. CV-2008-00551 2







In addition, IGWA and Pocatello moved to have their appeals of the As-Applied Order

consolidated with their appeals of the Methodology Order.
ARGUMENT

The Coalition agrees that the various appeals of the Methodology Order and the As-
Applied Order should be consolidated into one proceeding. Consolidation is consistent with the
purpose of the law governing consolidation. See I.C. § 67-5272(2). Consolidating these appeals
into one action will allow for judicial economy and convenience, as each of the appeals stems
from the same administrative orders issued by IDWR’s Interim Director. Furthermore, whereas
the Methodology Order purports to establish the Director’s framework for determining
“reasonable in-season demand” and “reasonable carryover” and material injury to the Coalition’s
senior surface water rights for conjunctive administration, the 4s-Applied Order attempts to
apply the facts to the methodology for the 2010 irrigation season. As such, hearing all appeals in
one proceeding is the most efficient manner to resolve the various petitions for judicial review.
In sum, the Coalition agrees the cases should be consolidated.

Pursuant to the Supreme Court’s Administrative Order, and this Court’s July 1, 2010
Administrative Order Adopting Procedures for the Implementation of the Idaho Supreme Court
Administrative Order Dated December 9, 2009, the proper forum for these consolidated appeals
is the SRBA District Court.

The Supreme Court’s Administrative Order is unambiguous: “It is hereby ordered that
all petitions for judicial review of any decision regarding the administrative of water rights from
the Department of Water Resources shall be assigned to the presiding judge of the Snake River

Basin Adjudication District Court.” (Emphasis added). There is no exception to this

SURFACE WATER COALITION'S JOINT RESPONSE TO IGWA AND POCATELLO’S
MOTION FOR STAY AND CONSOLIDATION AND MOTION TO RENUMBER APPEALS
AND TO FILE APPEALS IN GOODING COUNTY CASE NO. CV-2008-00551







should be denied and the Motion or Stay and Consolidation should be granted, with the appeals

being consolidated before the SRBA District Court.
The Coalition requests a hearing on this matter.

RESPECTFULLY SUBMITTED this 28" day of July, 2010.

CAPITOL LAW GROUP, PLLC FLETCHER LAW OFFICE
C/Tom Arkoosh - W. Kent Fletcher V
Attorneys for American Falls Reservoir Attorneys for Minidoka Irrigation District

District #2

BARKER ROSHOLT & SIMPSON LLP

Jolin A. Rosholt, ISB #1037
John K. Simpson, ISB #4242
Travis L. Thompson, ISB #6168
Paul L. Arrington, ISB #7198

Attorneys for A&B Irrigation District, Burley
Irrigation District, Milner Irrigation District,
North Side Canal Company, Twin Falls Canal
Company

SURFACE WATER COALITION'’S JOINT RESPONSE TO IGWA AND POCATELLO'S
MOTION FOR STAY AND CONSOLIDATION AND MOTION TO RENUMBER APPEALS
AND TO FILE APPEALS IN GOODING COUNTY CASE NO. CV-2008-00551
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