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I. 
S

T
A

T
E

M
E

N
T

 O
F T

H
E

 C
A

S
E

 

A
. N

atu
re o

f th
e C

ase 

Ja
m

e
s G

e
rd

o
n

 a
p

p
e

a
ls from

 
th

e
 d

istrict co
u

rt's 
m

e
m

o
ra

n
d

u
m

 o
p

in
io

n
 d

a
te

d
 

S
e

p
te

m
b

e
r 30, 2011 

d
ism

issin
g

 his a
m

e
n

d
e

d
 su

cce
ssive

 p
e

titio
n

 fo
r post co

n
vicitio

n
 

re
lie

f (R
., pp. 311-322), and the d

istrict co
u

rt's ju
d

g
m

e
n

t o
f d

ism
issa

l, filed O
cto

b
e

r 7, 

2011 
(R

., 
p. 

324). 
M

r. G
e

rd
o

n
 a

sse
rts that the d

istrict court e
rre

d
 by d

ism
issin

g
 h

is 

petition for post-conviction relief and by failing to reconsider its d
ism

issa
l. 

B
. S

tatem
en

t o
f th

e F
acts &

 C
o

u
rse o

f P
ro

ceed
in

g
s 

M
r. G

e
rd

o
n

 had pleaded guilty to sexual abuse o
f a m

inor, lew
d co

n
d

u
ct w

ith a 

m
in

o
r and 

a
tte

m
p

te
d

 
lew

d 
co

n
d

u
ct w

ith 
a m

in
o

r on 
N

o
ve

m
b

e
r 10, 

2
0

0
3

. 
H

e
 w

a
s 

se
n

te
n

ce
d

 th
e

re
o

n
 to a total o

f fifteen years fixed and fifteen ye
a

rs in
d

e
te

rm
in

a
te

, all 

sentences to run concurrently. 
(R

. 312). M
r. G

erdon filed an appeal, but the case w
a

s 

affirm
ed on M

a
y 19, 2005. 

(R
. 312). 

O
n O

cto
b

e
r 20, 2004, M

r. G
erdon filed his first petition fo

r p
o

st-co
n

victio
n

 relief. 

It w
as 

su
m

m
a

rily d
ism

isse
d

 on 
Ju

n
e

 28, 
2

0
0

6
. 

(R
. 

312). 
T

h
e

re
 w

a
s 

a
p

p
a

re
n

tly 

confusion as to
 w

h
e

n
 M

r. 
G

e
rd

o
n

 re
ce

ive
d

 n
o

tice
 o

f th
e

 d
ism

issa
l, w

ith M
r. G

e
rd

o
n

 

w
riting to the d

istrict ju
d

g
e

 to inquire regarding the status o
f ~1is case. 

T
h

e
 district ju

d
g

e
 

sent him
 a co

p
y o

f the m
e

m
o

ra
n

d
u

m
 opinion, and M

r. G
erdon w

ro
te

 back requesting an 

affidavit for p
u

rp
o

se
s o

f appeal. 
(R

. 318). 
M

r. G
erdon then filed an u

n
tim

e
ly appeal that 

w
as dism

issed d
u

e
 to the untim

eliness. 
(R

. 318). 

M
r. G

e
rd

o
n

 filed his second petition for p
o

st-co
n

victio
n

 re
lie

f claim
ing ineffective 

a
ssista

n
ce

 o
f co

u
n

se
l d

u
rin

g
 his first p

o
st-co

n
victio

n
 on A

pril 21, 2
0

0
8

. 
T

h
is petition 

1 



w
as dism

issed on M
ay 6, 2009. 

(R
. 313, 318). 

M
r. G

erdon appealed, but vo
lu

n
ta

rily 

dim
issed his appeal. 

(R
. 313). 

O
n June 21, 2010, M

r. G
erdon filed the instant petition for post-conviction re

lie
f 

w
ith, along w

ith 
a supporting affidavit, alleging in

e
ffe

ctive
 a

ssista
n

ce
 o

f prior post­

conviction counsel fo
r failure to assert ineffective assistance o

f trial counsel fo
r failure to 

file a m
otion to suppress and failing to object to restitution. 

(R
. 313-314). 

T
h

ro
u

g
h

o
u

t M
r. 

G
e

rd
o

n
's 

co
n

te
n

tio
n

s, 
he 

m
a

in
ta

in
e

d
 th

a
t he 

did 
n

o
t have 

e
ffe

ctive
 

co
m

m
u

n
ica

tio
n

 
w

ith 
his 

a
tto

rn
e

ys 
and 

th
a

t th
e

re
fo

re
 

he 
had 

in
e

ffe
ctive

 

assistance o
f counsel at the trial stage, appellate stage, and during his post-convictions. 

(S
ee, eg., T

r. pg. 51, Line 1 -
pg. 68, 

Line 7). 
B

ecause he w
as unable to effectively 

com
m

unicate w
ith his attorneys, and as a result, his a

rg
u

m
e

n
ts w

ere never presented 

properly, 
M

r. 
G

e
rd

o
n

 argued th
a

t his su
cce

ssive
 p

o
st-co

n
victio

n
 petition should 

be 

allow
ed. Id. 

U
ltim

ately, the D
istrict C

ourt denied the m
otion to reconsider and dism

issed the 

petition 
fo

r 
p

o
st-co

n
victio

n
 

re
lie

f in 
its 

m
e

m
o

ra
n

d
u

m
 

d
e

cisio
n

. 
(R

. 
3

1
1

-3
2

2
),, 

and 

entered an order dism
issing the petition for post-conviction relief. 

(R
. 324). 

M
r. G

erdon tim
ely filed his appeal. 

(R
 326-328). 

II. 
IS

S
U

E
S

 P
R

E
S

E
N

T
E

D
 O

N
 A

P
P

E
A

L
 

A
. 

D
id

 th
e d

istrict c
o

u
rt err w

h
en

 
it d

ism
issed

 M
r. 

G
e

rd
o

n
's

 A
m

en
d

ed
 

S
u

c
c

e
s

s
iv

e
 P

etitio
n

 fo
r P

o
st-C

o
n

victio
n

 
R

e
lie

f as 
u

n
tim

ely an
d

 as a 
su

ccessive p
etitio

n
, b

ecau
se th

e d
o

ctrin
e o

f eq
u

itab
le to

llin
g

 sh
o

u
ld

 
h

ave ap
p

lied
 to

 allo
w

 th
e A

m
en

d
ed

 S
u

ccessive P
etitio

n
?

 

? 



Ill. A
R

G
U

M
E

N
T

 

A
 

T
he D

istrict C
ourt E

rred w
hen it dism

issed M
r. G

erdon's A
m

ended S
uccessive P

etition 
for P

ost-C
onviction R

e
lie

f as untim
ely and as a successive petition, because the 

doctrine o
f equitable tolling should have applied to allow

 the A
m

ended S
uccessive 

P
etition. 

A
 petition for post-conviction relief under the U

niform
 P

ost C
onviction P

rocedure 

A
ct (U

P
C

P
A

) is a civil action in nature. W
orkm

an v. S
tate, 144 Idaho 518, 522, 164 P

.3d 

798, 802 (2007). U
nder Idaho C

o
d

e
§

 19-4903, the petitioner m
ust prove the claim

s 

upon w
hich the petition is based by a preponderance o

f the evidence. W
orkm

an, 144 

Idaho at 522, 164 P
.3d at 802. 

A
 claim

 for post-conviction relief m
ust be raised in an original application. I.C

. § 

19-4908. T
h

a
t application m

ust be filed w
ithin one year from

 the expiration o
f the tim

e 

fo
r appeal or from

 the determ
ination o

f an appeal or from
 the determ

ination o
f a 

proceeding follow
ing an appeal, w

hichever proceeding is later. I.C
. § 19-4902. 

S
uccessive petitions are im

perm
issible "unless the court finds a ground for relief 

asserted w
hich for sufficient reason w

as not asserted o
r w

as inadequately raised in the 

original, supplem
ental, or am

ended application." I.C
. § 19-4908. 

S
ection 19-4908 sets forth no fixed tim

e w
ithin w

hich successive petitions m
ay be 

filed, how
ever, the "sufficient reason" language in the statute necessarily provides "a 

reasonable tim
e w

ithin w
hich such claim

s [m
ay be] asserted in a successive post­

conviction petition, once th
o

se
 claim

s a
re

 know
n." C

harboneau v. S
tate, 144 Idaho 900, 

905, 174 P
.3d 8

7
0

,8
7

5
 (2007). T

h
e

 determ
ination o

f w
h

a
t is a reasonable tim

e is 



considered by the courts on a case-by-case basis. Id. 

A
n 

"allegation th
a

t a claim
 

w
as 

not a
d

e
q

u
a

te
ly presented 

in 
the 

first 
p

o
st­

conviction action due to the ineffective assistance o
f prior post-conviction counsel, if 

true, provides sufficient reason for perm
itting issues that w

ere inadequately presented 

to be presented in a subsequent application for post-conviction relief." B
a

ke
r v. S

tate, 

142 Idaho 411, 420, 128 P
.3d 948, 957 (C

t. A
pp. 2005). 

T
hus, a petitioner asserting 

ineffective assistance o
f prior post-conviction counsel as the "sufficient reason" for 

failing to adequately assert a claim
 in the original post-conviction action m

ust satisfy a 

tw
o-level 

burden 
o

f proof. 
F

irst, 
the 

petitioner 
m

u
st d

e
m

o
n

stra
te

 th
a

t 
in

e
ffe

ctive
 

assistance of post-conviction counsel caused the inadequate presentation o
f a claim

 in 

the first petition. S
ee id. S

econd, the petitioner m
ust prove the underlying claim

 that w
as 

inadequately presented and upon w
hich relief is sought. S

ee W
orkm

an, 144 Idaho at 

522, 164 P
.3d at 802. 

1. M
r. G

erdon's P
etition should have been allow

ed under I.C
. 

19-4901. 

M
r. G

erdon's contends that the district court erred by failing to allow
 his petition 

under I.C
. 

§ 14-4901, and C
harboneau v. 

S
tate, 

144 Idaho 900, 904, 174 P
.3d 870, 

874 (2007). M
r. G

erdon argues that he has m
ade a substantial factual show

ing that his 

claim
 for relief raises a substantial doubt about the reliability of the finding of guilt and 

could 
not 

have, 
in 

the 
exercise 

o
f due diligence, 

been 
raised 

earlier, 
allow

ing 
a 

successive petition under I.C
. § 19-4901. 

H
e contends that the ineffectiveness o

f his 

attorney 
at 

his 
first 

p
o

st-co
n

victio
n

 
prevented 

him
 

from
 

p
ro

p
e

rly 
presenting 

his 

argum
ents. Id. 

4 



A
n 

"a
lle

g
a

tio
n

 
th

a
t a 

claim
 

w
a

s 
n

o
t a

d
e

q
u

a
te

ly p
re

se
n

te
d

 
in 

the 
first 

p
o

st­

conviction action due to the ineffective a
ssista

n
ce

 o
f prior post-conviction counsel, 

if 

true, provides su
fficie

n
t reason for perm

itting issues that w
ere inadequately presented 

to be presented in a su
b

se
q

u
e

n
t application for post-conviction relief." B

a
ke

r v. S
tate, 

142 Idaho 4
1

1
,4

2
0

,1
2

8
 P

.3d 9
4

8
,9

5
7

 (C
t. A

pp. 2005). 

M
r. G

erdon contends that he raised substantial facts in his pleadings concerning 

the 
p

e
rfo

rm
a

n
ce

 
o

f his 
a

tto
rn

e
ys, 

th
a

t his 
u

n
d

e
rlyin

g
 

claim
s w

e
re

 
n

o
t a

d
e

q
u

a
te

ly 

p
re

se
n

te
d

, 
and 

th
a

t the 
in

a
d

e
q

u
a

te
 

p
re

se
n

ta
tio

n
 

o
f his 

cla
im

s 
w

a
s 

d
u

e
 

to 
the 

in
a

d
e

q
u

a
te

 
p

e
rfo

rm
a

n
ce

 
on 

his 
a

tto
rn

e
ys. 

M
r. 

G
e

rd
o

n
 

co
n

te
n

d
s 

th
a

t 
he 

raised 

num
erous fa

cts presenting issues regarding ineffective perform
ance by his attorneys 

that caused his underlying claim
 to be inadequately presented. 

A
s stated above, th

ro
u

g
h

o
u

t M
r. G

e
rd

o
n

's case, he m
aintained th

a
t he did not 

have effective com
m

unication w
ith his a

tto
rn

e
ys and th

a
t therefore he had ineffective 

assistance o
f counsel at the trial stage, appellate stage, and during his post-convictions. 

(T
r. pg. 51, Line 1 -

pg. 68, Line 7. T
r. pg. 99, Line 13, -

pg. 109, Line 24). 
B

ecause he 

w
a

s 
u

n
a

b
le

 
to 

e
ffe

ctive
ly 

co
m

m
u

n
ica

te
 

w
ith 

his 
a

tto
rn

e
ys, 

and 
as 

a 
result, 

his 

argum
ents w

ere never presented properly, M
r. G

erdon argued that his successive post­

conviction petition should be allow
ed. M

r. G
erdon also specifically tendered exhibits into 

evidence at his evidentiary hearing that dem
onstrated he had trouble w

ith his legal m
ail, 

(T
r. pg. 110, Line 22 -

pg. 126, Line 21, E
xhibits 1 -

24), and that as a result, he could 

not co
m

m
u

n
ica

te
 e

ffe
ctive

ly w
ith his attorneys, and th

a
t therefore, his points w

ere not 

adequately presented as discussed in C
harboneau and B

aker. 



F
urther, M

r. G
erdon presented testim

ony that he did not have access to Id
a

h
o

 

la
w

 books as he w
as held out o

f state, and that for that additional reason, ~lis a
rg

u
m

e
n

ts 

w
ere not presented adequately previously. 

(T
r. pg. 127, Lines 4 -

18). 

T
he district court noted that "equitable tolling" as discussed by C

harboneau, has 

been applied only in cases o
f m

ental disease and/or psychotropic m
edication, or w

hen a 

p
e

titio
n

e
r w

a
s 

in
ca

rce
ra

te
d

 
o

u
t 

o
f sta

te
 

on 
an 

in
-sta

te
 

co
n

victio
n

 
w

ith
o

u
t 

le
g

a
l 

representation or access to Idaho legal m
aterials. 

(R
. 316). 

M
r. G

erdon contends th
a

t 

he has subm
itted evidence o

f both those very things. 
F

irst, due to being housed out o
f 

state, and/or due to the com
m

unication issues he docum
ented, he did not have access 

to legal representation in any effective sense. 
S

econd, he did not have access to Idaho 

legal m
aterials. 

It is M
r. G

erdon's position that the problem
s w

ith com
m

unication w
ith the courts 

and his attorneys caused him
 to be u

n
tim

e
ly in filing 

his appeal from
 his first post­

conviction. 
T

he record before the district court show
ed that there w

as no evidence M
r. 

G
erdon received notice o

f the June 28, 2006 decision until after 42 days had passed. 

T
herefore, M

r. G
erdon's problem

s w
ith his legal m

ail cost him
 the ability to file a tim

ely 

appeal. 
H

is 
su

b
se

q
u

e
n

t p
o

st-co
n

victio
n

 
a

tte
m

p
ts d

e
a

lt w
ith 

the 
lack 

o
f a

b
ility to 

co
m

m
u

n
ica

te
 

w
ith 

his 
a

tto
rn

e
ys, 

and 
th

e
 

in
e

ffe
ctive

 
a

ssista
n

ce
 

o
f his 

first 
post­

conviction attorney. 

T
he district court reasoned that because M

r. G
erdon w

as able to file pleadings 

beginning in A
pril, 2008, he m

ust have had access to the courts the entire tim
e. 

(R
. 10-

11 ). 
H

ow
ever, M

r. G
erdon's contention w

as that he never had adequate nor effective 



a
cce

ss 
to 

e
ith

e
r 

th
e

 
co

u
rts, 

n
o

r 
counsel. 

T
h

a
t 

his 
se

co
n

d
 

p
o

st-co
n

victio
n

 
w

a
s 

approxim
ately eighteen m

onths dem
onstrates the additional difficulties M

r. G
erdon had 

in accom
plishing legal tasks. 

T
herefore, 

it is M
r. 

G
e

rd
o

n
's contention th

a
t his third p

o
st-co

n
victio

n
 p

e
titio

n
 

should have been allow
ed, based on the claim

 o
f in

n
e

fe
ctive

 a
ssista

n
ce

 o
f his p

rio
r 

post-conviction counsel, and d
u

e
 to th

a
t ineffective representation, the co

n
d

u
ct o

f his 

trial and appellate counsel. 

IV
. C

O
N

C
L

U
S

IO
N

 

B
ased on the above, M

r. G
erdon respectfully requests th

a
t this C

ourt vacate the 

district court's o
rd

e
r dism

issing his petition for post-conviction relief. 

D
A

T
E

D
 this 

d
a

y o
f July, 2012. 

S
T

E
P

H
E

N
 D

. T
H

O
M

P
S

O
N

 
A

ttorney fo
r D

efendant/A
ppellant 

7 



C
E

R
T

IF
IC

A
T

E
 O

F
 M

A
ILIN

G
 

,,,--i 
I H

E
R

E
B

Y
 G

E
R

T
I F

Y
 th

a
t on this <-J 

day o
f July, 2012, 

I served a true a
n

d
 

correct copy o
f the foregoing A

P
P

E
L

L
A

N
T

'S
 B

R
IE

F
, by causing a copy th

e
re

o
f to b

e
 

placed in the U
.S

. M
ail, addressed to: 

K
enneth K. Jorgensen 

D
eputy A

ttorney G
eneral 

C
rim

inal D
ivision 

P
ost O

ffice B
ox 83720 

B
oise, Idaho 83720-0010 

S
T

E
P

fiE
~

D
. T

H
O

M
P

S
O

N
 

A
ttorney for D

efendant/A
ppellant 

R
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