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IN THE SUPREME COURT OF THE STATE OF IDAHO

Bremer, LLC, an Idaho Limited
Liability Company, and KGG Partnersip

Plaintiffs-Appellants Supreme Court Docket-39942-2012

Kootenai County Docket-2011-1921
VS

East Greenacres Irrigation District

Defendant-Respondent

(L NN NN T A A NI WL T e

CLERK’S RECORD ON APPEAL

Appeal from the District Court of the First Judicial District of the State of Idaho, in and
for the County of Kootenai.

HONORABLE LANSING L HAYNES

District Judge
Arthur Mooney Bistline Susan P Weeks
1423 N Government Way 1626 Lincoln Way
Coeur d’Alene, ID 83814 Coeur d’Alene, ID 83814
Attorney for Plaintiffs-Appellants Attorney for Defendant-Respondent
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Date: 6/19/2012
Time: 08:47 AM

Page 1 of 6

First Judicial District Court - Kootenai County

ROA Report

Case: CV-2011-0001921 Current Judge: Lansing L. Haynes

Bremer LLC, etal. vs. East Greenacres Irrigation District

Bremer LLC, KGG Partnership vs. East Greenacres Irrigation District

User: HUFFMAN

Date Code User Judge
3/4/2011 NCOC HUFFMAN New Case Filed - Other Claims John T. Mitchell
HUFFMAN Filing: A - All initial civil case filings of any type  John T. Mitchell
not listed in categories B-H, or the other A listings
below Paid by: Bistline, Arthur Mooney (attorney
for Bremer LLC) Receipt number: 0009292
Dated: 3/4/2011 Amount: $88.00 (Check) For:
Bremer LLC (plaintiff)
3/7/2011 MOTN HUFFMAN Motion to Disqualify John T. Mitchell
SUMI SREED Summons Issued John T. Mitchell
3/14/2011 ORDR CLAUSEN Order for Disqualification of Judge Mitchell John T. Mitchell
DISA CLAUSEN Disqualification Of Judge Mitchell - Automatic by John T. Mitchell
DA Arthur Bistline
CLAUSEN Order Assigning Judge on Disqualification John T. Mitchell
Without Cause - Lansing L. Haynes
4/5/2011 AFSV ROSENBUSCH Affidavit Of Service/Tina Green obo East Lansing L. Haynes
Greenacres Irrigation District/03-31-11
4/20/2011 HUFFMAN Filing: 11 - Initial Appearance by persons other  Lansing L. Haynes
than the plaintiff or petitioner Paid by: Susan P
Weeks Receipt number: 0017208 Dated:
4/20/2011 Amount: $58.00 (Check) For: East
Greenacres lrrigation District (defendant)
NOAP HUFFMAN Notice Of Appearance-Susan P Weeks obo Lansing L. Haynes
Defendant
MOTN SREED Defendant's Motion for Extension of Time Lansing L. Haynes
4/21/2011 NTSV ROSENBUSCH Notice Of Service Lansing L. Haynes
4/25/2011 HRSC SVERDSTEN  Hearing Scheduled (Motion 05/13/2011 11:00  Lansing L. Haynes
AM) Motion to Extend Time, Weeks
5/13/2011 HRVC SVERDSTEN  Hearing result for Motion held on 05/13/2011 Lansing L. Haynes
11:00 AM: Hearing Vacated Motion to Exiend
Time, Weeks
5/26/2011 NITD BAXLEY Three Day Notice Of intent To Take Default Lansing L. Haynes
6/1/2011 NOTC BIELEC Notice Of Service Of Defendant's Response To  Lansing L. Haynes
Plaintiffs' First Set Of Interrogatories And
Requests For Production Of Documents To
Defendant
ANSW BIELEC Answer Lansing L. Haynes
6/2/2011 NOTC BIELEC Notice Of Service Of Defendant's First Set Of Lansing L. Haynes
Requests For Admission
6/9/2011 HRSC SVERDSTEN  Hearing Scheduled (Status Conference Lansing L. Haynes
07/26/2011 03:30 PM)
SVERDSTEN Notice of Hearing Lansing L. Haynes
6/16/2011 NTSV CRUMPACKER Notice Of Service Lansing L. Haynes
NTSV CRUMPACKER Notice Of Service Lansing L. Haynes
7/25/2011 RSCN SREED Response to Status Conference Notice-Bistline  Lansing L. Haynes
7/26/2011 BINTSVLC and KBAXRREN¥rship v EasNatiea2OF Servite0 Distaat Lansing L. Haynesof 302




Date: 6/19/2012 First Judicial District Court - Kootenai County User: HUFFMAN
Time: 08:47 AM ROA Report
Page 2 of 6 Case: CV-2011-0001921 Current Judge: Lansing L. Haynes

Bremer LLC, etal. vs. East Greenacres Irrigation District

Bremer LLC, KGG Partnership vs. East Greenacres Irrigation District

Date Code User Judge

7/26/2011 DCHH SVERDSTEN  Hearing result for Status Conference scheduled Lansing L. Haynes
on 07/26/2011 03:30 PM: District Court Hearing
Held

Court Reporter: LAURIE JOHNSON
Number of Transcript Pages for this hearing

estimated:
7/27/2011 HRSC SVERDSTEN  Hearing Scheduled (Jury Trial Scheduled Lansing L. Haynes
03/19/2012 09:00 AM) 3 DAYS
SVERDSTEN Notice of Trial Lansing L. Haynes
7/29/2011 ORDR SVERDSTEN  Order For Court Mediation Lansing L. Haynes
8/30/2011 SDTI DEGLMAN Subpoena Duces Tecum to Ron Wilson Lansing L. Haynes
SDTI DEGLMAN Subpoena Duces Tecum to Ted Leonard Lansing L. Haynes
SDTI DEGLMAN Subpoena Duces Tecum to Jim Sappington Lansing L. Haynes
SDTI DEGLMAN Subpoena Duces Tecum to Bob Hinote Lansing L. Haynes
9/9/2011 HRSC SVERDSTEN  Hearing Scheduled (Motion for Summary Lansing L. Haynes
Judgment 11/04/2011 08:00 AM) Bistline, 1 hr
9/12/2011 HRSC ROHRBACH Hearing Scheduled (Motion to Compel Lansing L. Haynes
10/11/2011 03:30 PM) Bistline
NOHG BAXLEY Notice Of Hearing on 10/11/11 at 3:30 pm Lansing L. Haynes
9/14/2011 NOTC SREED Notice to Vacate Hearing Lansing L. Haynes
9/15/2011 NTSV LEU Notice Of Service Of Defendant's Ansers And Lansing L. Haynes

Responses to Plaintiffs' Second And Third Set Of
Interrogatories And Requests For Production Of
Documents to Defendant

9/21/2011 PLWL CRUMPACKER Plaintiff's Expert Disclosure Lansing L. Haynes
10/4/2011 HRVC ROHRBACH Hearing result for Motion to Compel scheduled  Lansing L. Haynes
on 10/11/2011 03:30 PM: Hearing Vacated
Bistline
10/7/2011 HRSC SVERDSTEN  Hearing Scheduled (Motion for Summary Lansing L. Haynes
Judgment 12/08/2011 03:30 PM) Weeks
HRVC SVERDSTEN  Hearing result for Motion for Summary Judgment Lansing L. Haynes

scheduled on 12/08/2011 03:30 PM: Hearing
Vacated Weeks

HRVC SVERDSTEN  Hearing result for Motion for Summary Judgment Lansing L. Haynes
scheduled on 11/04/2011 08:00 AM: Hearing
Vacated Bistline, 1 hr

HRSC SVERDSTEN  Hearing Scheduled (Motion for Summary Lansing L. Haynes

Judgment 12/13/2011 03:30 PM) Weeks
HRSC SVERDSTEN  Hearing Scheduled (Motion for Summary Lansing L. Haynes

Judgment 12/13/2011 03:30 PM) Bistline
10/21/2011 DFWL CRUMPACKER Defendant's Expert Witness Disclosure Lansing L. Haynes
11/16/2011 AFFD CRUMPACKER Affidavit of Gary Bremer Lansing L. Haynes
AFFD CRUMPACKER Affidavit of Philip Hart Lansing L. Haynes
MEMS CRUMPACKER Plaintiffs Memorandum In Support Of Motion for Lansing L. Haynes
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Date: 6/19/2012 First Judicial District Court - Kootenai County User: HUFFMAN
Time: 08:47 AM ROA Report
Page 3 of 6 Case: CV-2011-0001921 Current Judge: Lansing L. Haynes

Bremer LLC, etal. vs. East Greenacres Irrigation District

- Bremer LLC, KGG Partnership vs. East Greenacres Irrigation District

Date Code User Judge
11/16/2011 AFFD CRUMPACKER Affidavit of Brian Crumb Lansing L. Haynes
MNSJ CRUMPACKER Plaintiffs Motion For Summary Judgment Lansing L. Haynes
11/17/2011 MNSJ BAXLEY Motion For Summary Judgment Lansing L. Haynes
MEMS BAXLEY Memorandum In Support Of Motion For Summary Lansing L. Haynes
Judgment
AFIS BAXLEY Affidavit Of Ron Wilson In Support Of Lansing L. Haynes
Defendant's Motion For Summary Judgment
AFIS BAXLEY Affidavit Of Weeks In Support Of Defendant's Lansing L. Haynes
Motion For Summary Judgment
NOHG BAXLEY Notice Of Hearing on 12/13/11 at 3:30 pm Lansing L. Haynes
11/30/2011 FILE BAXLEY Fetmenaie*New File #2 Lansing L. Haynes
Created***************
MISC BAXLEY Plaintiffs' Response To Defendants Motion For  Lansing L. Haynes
Summary Judgment
MEMS BAXLEY Plaintiffs' Memorandum In Support Of Motion To Lansing L. Haynes
Strike Affidavit Of Ron Wilson
MOTN BAXLEY Plaintiffs' Motion To Strike Affidavit Of Ron Lansing L. Haynes
Wilson
AFFD CRUMPACKER Affidavit of Jim Sappington in Response to Lansing L. Haynes
Plaintiffs Motion for Summary Judgment
MEMO CRUMPACKER Defendants Memorandum in Opposition to Lansing L. Haynes
Plaintiffs Motion for Summary Judgment
12/1/2011 AFFD BAXLEY Affidavit Of Bob Skelton Lansing L. Haynes
12/6/2011 MEMO GAVIN Plaintiff's Memorandum in Support of Motion To  Lansing L. Haynes
Sirike Affidavit of Jim Sappington
MOTN GAVIN Plaintiff's Motion to Strike Affidavit of Jim Lansing L. Haynes
Sappington
12/7/2011 MISC HUFFMAN Defendant's Reply Memorandum in Support of  Lansing L. Haynes
Defendant's Motion for Summary Judgment
MISC HUFFMAN Defendant's Response to Plaintiffs' Motions to  Lansing L. Haynes
Strike Portions of the Affidavits of Jim Sappington
& Ron Wilson
12/8/2011 MISC HUFFMAN Plaintiffs' Reply to Defendant's Memorandum in  Lansing L. Haynes
Opposition to Plaintiffs’ Motion for Summary
Judgment
MEMO HUFFMAN Plaintiffs' Memorandum in Support of Lansing L. Haynes

Supplemental Motion to Strike Portions of
Affidavit of Jim Sappington & Ron Wilson

MOTN HUFFMAN Plaintiffs' Supplemental Motion to Strike Portions Lansing L. Haynes
of Affidavit of Jim Sappington & Ron Wilson

MOTN HUFFMAN Plaintiffs' Motion to Shorten Time Lansing L. Haynes

NOHG BAXLEY Notice Of Hearing on 12/13/11 at 3:30 pm Lansing L. Haynes

Bremer LLC and KGG Partnership v East Greenacres Irrigatidfistatl 4 of 302




Date: 6/19/2012 First Judicial District Court - Kootenai County User: HUFFMAN
Time: 08:47 AM ROA Report
Page 4 of 6 Case: CV-2011-0001921 Current Judge: Lansing L. Haynes

Bremer LLC, etal. vs. East Greenacres irrigation District

Bremer LLC, KGG Partnership vs. East Greenacres Irrigation District

Date Code User Judge

12/13/2011 DCHH SVERDSTEN  Hearing result for Motion for Summary Judgment Lansing L. Haynes
scheduled on 12/13/2011 03:30 PM: District
Court Hearing Held
Court Reporter: LAURIE JOHNSON
Number of Transcript Pages for this hearing
estimated: Bistline

DCHH SVERDSTEN  Hearing result for Motion for Summary Judgment Lansing L. Haynes
scheduled on 12/13/2011 03:30 PM: District
Court Hearing Held
Court Reporter: LAURIE JOHNSON
Number of Transcript Pages for this hearing
estimated: Weeks

1/3/2012 ORDR SVERDSTEN  Order Denying Piaintiff's Motion to Strike Portions Lansing L. Haynes
of the Affidavits of Jim Sappington and Ron
Wilson
1/5/2012 AFFD CRUMPACKER Affidavit of Scott Jones Lansing L. Haynes
1/6/2012 STIP CLEVELAND Stipulation for Relief from Pretrial Order Lansing L. Haynes
1/10/2012 ORDR SVERDSTEN  Order for Relief from Pretrial Order Lansing L. Haynes
1/11/2012 NTSV LEU Notice Of Service Of Defendant's First Set Of Lansing L. Haynes

Interrogatories And Requests For Production Of
Documents To Plaintiffs

1/13/2012 MEMO SVERDSTEN  Memorandum Decision and Order Granting Lansing L. Haynes
Defendant's Motion for Summary Judgment

1/23/2012 MOTN CRUMPACKER Plaintiffs Motion to Reconsider Lansing L. Haynes

1/30/2012 MEMO LEU Plaintiff's Memorandum In Support Of Motion To Lansing L. Haynes
Reconsider

2/7/2012 HRSC SVERDSTEN  Hearing Scheduled (Motion to Reconsider Lansing L. Haynes
03/14/2012 04:00 PM) Bistline

2/8/2012 NOHG BAXLEY Notice Of Hearing (03/14/12 at 4:00 pm) Lansing L. Haynes

3/2/2012 HRVC SVERDSTEN  Hearing result for Jury Trial Scheduled scheduled Lansing L. Haynes
on 03/19/2012 09:00 AM: Hearing Vacated 3
DAYS

3/8/2012 MEMO CRUMPACKER Memorandum in Response to Plaintiffs Motion for Lansing L. Haynes
Reconsideration

3/13/2012 MISC DEGLMAN Reply in Support of Motion to Reconsider Lansing L. Haynes

3/14/2012 HRHD ROHRBACH Hearing result for Motion to Reconsider Lansing L. Haynes

scheduled on 03/14/2012 04:00 PM: Hearing
Held Bistline - denied

DCHH ROHRBACH District Court Hearing Held Lansing L. Haynes
Court Reporter: NO COURT REPORTER
Number of Transcript Pages for this hearing
estimated:

3/23/2012 ORDR VICTORIN Order Denying plaintiff's Motion for Lansing L. Haynes
Reconsideration

Bremer LLC and KGG Partnership v East Greenacres Irrigatidfistatl 5 of 302




Date: 6/19/2012 First Judicial District Court - Kootenai County User: HUFFMAN
Time: 08:47 AM ROA Report
Page 5 of 6 Case: CV-2011-0001921 Current Judge: Lansing L. Haynes

Bremer LLC, etal. vs. East Greenacres Irrigation District

Bremer LLC, KGG Partnership vs. East Greenacres Irrigation District

Date Code User Judge

3/23/2012 CVvDI VICTORIN Civil Disposition entered for: East Greenacres Lansing L. Haynes
Irrigation District, Defendant; Bremer LLC,
Plaintiff, KGG Partnership, Plaintiff. Filing date:

3/23/2012

FJDE VICTORIN Order Granting Defendant's Motion for Summary Lansing L. Haynes
Judgment

STAT VICTORIN Case status changed: Closed Lansing L. Haynes

4/6/2012 HRSC SVERDSTEN  Hearing Scheduled (Motion 04/27/2012 09:00 Lansing L. Haynes

AM) Motion to Alter or Set Aside Jdmt, Bistline

STAT SVERDSTEN  Case status changed: Closed pending clerk Lansing L. Haynes
action

MOTN CRUMPACKER Plaintiffs Mation to Alter or Amend the Judgment Lansing L. Haynes

and/or to Set Aside the Judgment & to Consider
Additional Evidence

MEMS CRUMPACKER Memorandum In Support Of Plaintyiffs Motion to Lansing L. Haynes
Alter or Amend the Judgment and/or to Sset
Aside The Judgment & to Consider Additional

Evidence
AFFD CRUMPACKER Affidavit of Gary Bremer in Support of Motion to  Lansing L. Haynes
Alter or Amend
AFFD CRUMPACKER Affidavit of Brent Schiotthauer Lansing L. Haynes
NOHG CRUMPACKER Notice Of Hearing Lansing L. Haynes
MOTN CRUMPACKER Motion for Costs & Fees Lansing L. Haynes
MCAF CRUMPACKER Memorandum Of Costs And Fees Lansing L. Haynes
AFFD CRUMPACKER Affidavit of Computation Lansing L. Haynes
4/16/2012 oBJT VIGIL Objection to an Award of Attorney's Fees Lansing L. Haynes
4/20/2012 HRSC SVERDSTEN  Hearing Scheduled (Motion 05/08/2012 04:00  Lansing L. Haynes
PM) Weeks
4/23/2012 HRVC SVERDSTEN  Hearing result for Motion scheduled on Lansing L. Haynes
05/08/2012 04:.00 PM: Hearing Vacated Weeks
HRSC SVERDSTEN  Hearing Scheduled (Motion 05/30/2012 03:30  Lansing L. Haynes

PM) Motion for Attorney Fees and Costs, Weeks

MEMO CRUMPACKER Memorandum in Opposition to Plaintiffs Motion to Lansing L. Haynes
Alter or Amend the Judgment and/or to Set Aside
the Judgment & to Consider Additional Evidence

4/26/2012 MEMS CRUMPACKER Reply Memorandum In Support Of Plaintiffs Lansing L. Haynes
Motion to Alter or Amend the Judgment and./or
to Set Aside the Judgment & to Consider
Additional Evidence

4/27/2012 DCHH SVERDSTEN  Hearing result for Motion scheduled on Lansing L. Haynes
04/27/2012 09:00 AM: District Court Hearing
Held
Court Reporter: ANNE BROWNELL
Number of Transcript Pages for this hearing
estimated: Motion to Alter or Set Aside Jdmt,

Bistline
Bremer LLC and KGG Partnership v East Greenacres Irrigatidfistatl 6 of 302




Date: 6/19/2012 First Judicial District Court - Kootenai County User: HUFFMAN
Time: 08:47 AM ROA Report
Page 6 of 6 Case: CV-2011-0001921 Current Judge: Lansing L. Haynes

Bremer LLC, etal. vs. East Greenacres Irrigation District

Bremer LLC, KGG Partnership vs. East Greenacres Irrigation District

Date Code User Judge

4/30/2012 ORDR HUFFMAN Order Denying Plaintiffs’ Motion Alter Or Amend Lansing L. Haynes
The Judgment And/Or To Set Aside The
Judgment And To Consider Additional Evidence

5/4/2012 HUFFMAN Filing: L4 - Appeal, Civil appeal or cross-appeal Lansing L. Haynes
to Supreme Court Paid by: Bistline, Arthur
Mooney (attorney for Bremer LLC) Receipt
number: 0019366 Dated: 5/4/2012 Amount:
$101.00 (Check) For: Bremer LLC (plaintiff)

BNDC HUFFMAN Bond Posted - Cash (Receipt 19367 Dated Lansing L. Haynes
5/4/2012 for 100.00)

APDC HUFFMAN Appeal Filed In District Court Lansing L. Haynes
STAT HUFFMAN Case status changed: Reopened Lansing L. Haynes
NOTC HUFFMAN Notice Of Appeal Lansing L. Haynes
5/8/2012 MISC HUFFMAN Clerk's Certificate Of Appeal Lansing L. Haynes
5/16/2012 AFFD HUFFMAN Amended Affidavit Of Computation Lansing L. Haynes
MEMO HUFFMAN Amended Memorandum Of Costs & Fees Lansing L. Haynes
NOHG HUFFMAN Notice Of Hearing Lansing L. Haynes
MEMO HUFFMAN II\:/Iemorandum in Support Of Request For Costs & Lansing L. Haynes

ees
5/22/2012 NOTC HUFFMAN Amended Notice Of Appeal Lansing L. Haynes
5/29/2012 OBJT BAXLEY ?bjection To Amended Application For Attorneys Lansing L. Haynes

ees
5/30/2012 MISC CRUMPACKER Reply to Objection to Award of Fees as Cost Lansing L. Haynes
HRHD ROHRBACH Hearing resuit for Motion scheduled on Lansing L. Haynes

05/30/2012 03:30 PM: Hearing Held Motion for
Attorney Fees and Costs, Weeks

DCHH ROHRBACH District Court Hearing Held Lansing L. Haynes
Court Reporter: Valerie Nunemacher
Number of Transcript Pages for this hearing

estimated:
6/1/2012 ORDR CARROLL Order RE: Defendant's Request for Costs and  Lansing L. Haynes
Attorney's Fees
FJDE CARROLL Final Judgment Lansing L. Haynes
6/12/2012 NOTC HERSHEY Notice Lansing L. Haynes

Bremer LLC and KGG Partnership v East Greenacres Irrigatidfistatl 7 of 302




ARTHUR BISTLINE Soise 27 g

1423 N. Government Way T HOOTEN 78S
Coeur d’Alene, Idaho 83814 01 619' 7 )/

(208) 665-7270 diffizn 4 py

(208) 665-7290 (fax) - b: 57
arthurmooneybistline(@me.com =RE Bis iCT CouRy

ISB: 5216
- 55?9;
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability CaseNo.CV_[ [~ 7
company, and KGG PARTNERSHIP,
Plaintiffs, COMPLAINT AND DEMAND FOR JURY
TRIAL

VS.

EAST GREENACRES IRRIGATION
DISTRICT,

Defendant.

Plaintiffs, BREMER, LLC, and KGG PARTNERSHIP, for a cause of action, alleges as follows:

1) Plaintiff Bremer LLC is an Idaho limited liability company in good standing.

2) Plaintiff KGG partnership is an Idaho partnership.

3) Defendant is a quasi-municipal organization which maintains and operates an irrigation
district which encompasses property owned by KGG and/or Bremer, which Bremer uses
for manufacturing and other purposes.

4) All acts and/or omission complained of herein occurred in Kootenai County and

jurisdiction is proper before this Court.

i

(LR L P TR W
COMPLAINT AND DEMAND FOR JURY TRIAL -1-
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5) Plaintiffs purchased real property located within Defendant’s irrigation district. In the
early spring of 2008, Plaintiffs requested to be allowed to hook up to Defendant’s
irrigation system.

6) Defendant is allowed to charge a fee for users who hook up to its water system.

7) Defendant required Plaintiffs to perform improvements to its system before it would
allow Plaintiffs to hook up to its water system. Said improvements were wholly
unrelated to Plaintiffs use of Defendants water system and amount to an illegal hook up
fee as the fee was not related to the value of the portion of system capacity that Plaintiffs
would utilize at that point in time, and was otherwise arbitrary and capricious.

8)  Plaintiffs installed the illegally required improvements at a cost in excess of $10,000 and
were allowed to hook up to Defendant’s system.

9) Plaintiffs are entitled to judgment in an amount to compensate it for the actual costs of
the installation of the improvements complained of herein as those costs are an illegal
imposed tax and Plaintiffs are entitled to recover the same by this action indebitatus
assumpsit.

10)  Plaintiffs are entitled to an award of their reasonable attorney’s fees and costs incurred
herein.

WHEREFORE, PLAINTIFFS PRAY THAT THIS COURT:

1) Enter judgment for Plaintiffs and against Defendant in an amount in excess of $10,000;

2) Enter judgment awarding Plaintiffs its reasonable attorney’s fees and costs incurred in

this action; and

3) Enter judgment granting Plaintiff any other relief that this Court deems fair and equitable.

COMPLAINT AND DEMAND FOR JURY TRIAL -2-
Bremer LLC and KGG Partnership v East Greenacres Irrigatidfistatl 9 of 302




DEMAND FOR TRIAL BY JURY

Plaintiffs request a trial by jury pursuant to Idaho Rules of Civil Procedure Rule 38(b).

DATED this ‘:‘; day of March, 2011.

e

ARTHUR M. BISTLINE
Attorney for Plaintiffs

COMPLAINT AND DEMAND FOR JURY TRIAL
Bremer LLC and KGG Partnership v East Greenacres Irrigatia0 Tlistf2tl
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iep 21 11 04:17p Bistl‘~e Law 208-665-72390 p.1

SWE LA L
GOUNTY OF Koo.ewx gié/
rlLED

ARTHUR BISTLINE
BISTLINE LAW, PLLC 201) SEP 2| PM Lt 17
1423 N. Government Way
Coeur d’Alene, Idaho 83814
(208) 665-7270

(208) 665-7290 (fax)
arthurmooneybistline@me.com
ISB: 5216

Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability
company, and KGG PARTNERSHIP, Case No. CV-11-1921

Plaintiffs, PLAINTIFFS’ EXPERT DISCLOSURE

VS.
EAST GREENACRES IRRIGATION DISTRICT,

Defendant.

Plaintiffs, BREMER, LLC., an Idaho limited liability company, and KGG PARTNERSHIP, by
and through their undersigned counsel and pursuant to this Court’s Pretrial Order, hereby discloses

the following experts to be called to testify at the time of trial as follows:

1. Philip Hart, P.E.
Alpine Engineering
9297 Government Way, Suite G
P.O. Box 1988
Hayden, ID 83835
(208)772-2522

Mr. Hart will testify as follows:
I reviewed the matter of water improvements to the property located on the southeast corner of

Hayden Avenue and McGuire north of Post Falls.

PLAINTIEFS’EXRRRTE PASGEDSW REst Greenacres 1wigatia0 Dlist@er 11 of 302



Sep 21 11 04:17p Bistli-e Law 208-665-7290 p.2

This is the property owned by your client, Bremer LLC, and/or KKG Partnership. I reviewed
the water improvement plans prepared by Scott E. Jones and Associates dated May 5, 2008, and the
as-built version of these plans dated September 19, 2008.

In the process of building a new industrial building on a newly acquired property purchased by
your client, your client was required to utilize the East Greenacres Water District for his water
service. Your client Bremer was required to extend an 8" diameter water main 1,500 lineal feet.
This 1,500 lineal feet of new water main was later extended an additional few hundred feet to form
a "loop" within the East Greenacres Irrigation District system.

There was also work done to "hook-up" the new industrial building to the water system. In a
conservation [ had with Mr. Bremer, he told me that the "hook-up” fee was in the range of $2,300.
He also told me that the new building was built on a lot next to a property that he already owned
and already had water service to.

Having served seven years on the board of directors of a water district, I know that all water
districts attempt to loop their systems whenever possible. From an engineering standpoint, a looped
system serves all the users of that system better as the looped configuration tends to equalize
pressure within the entire system and generally provides increased flows at any point within a given
loop. Looping provides a benefit to the entire water system and its users.

The water use of the facility operated by the Plaintiffs would not impact the ability of the
District to deliver its services without compromising quality of service delivery to current users of
the water system or imposing substantial additional costs upon them.

Mr. Hart’s resume is attached hereto as Exhibit “A” and his fees are billed at an hourly rate of

$150.00.

PLAIN®IEF SLE X PEFGCHESCeIeyg1 YRSt Greenacresyrrigatia0 Tlistagn 12 of 302




Sep 21 11 04:17p Bistl*=ne Law 208-665-7290 p.3

2. Brian Crumb, Owner
Copper Creek Environmental Land Clearing, LLC
P.O. Box 1031
Post Falls, Idaho 83877
(208)699-2838
Mr. Crumb will testify as a fact witness regarding the work required to finish the main line
extension project which is the subject of this action. He is disclosed as an expert only as a
precautionary measure. His proposal for the cost of that work is attached hereto as Exhibit “B”.
Mr. Crumb’s opinions are based on his experience and upon review of the site plan and of the site.
Mr. Crumb’s qualifications are that he has worked in excavation/earth work for 20 years. He has

no publications and has not provided expert testimony in any other cases. His charges are $40 per

hour for his time.

Plaintiffs reserve the right to name additional experts named by Defendant and/or rebuttal
experts and/or any other experts as may be deemed necessary by information obtained through
ongoing discovery.

Dated this 21* day of September, 2011.

BISTLINE LAW, PLLC

o hd

c —

ARTHUR M. BISTLINE
Attorney for Plaintiffs

PLABNATEFS:EXEKRT PASEEDl Rast Greenacres Juigatia0 TistBen 13 of 302




Sep 21 11 04:17p Bistli=e Law

208-665-7290 p.4

CERTIFICATE OF SERVICE

I hereby certify that on the 21 day of September, 2011, I served a true and correct copy of the
foregoing document by the method indicated below, and addressed to the following:

Susan P. Weeks

James, Vernon & Weeks, PA
1626 Lincoln Way

Coeur d’Alene, ID 83814

e B W ey |
S Y SR W

[
|

nd ),

Regular mail

Certified mail

Overnight mail

Facsimile to (208) 664-1684
Interoffice Mail

Hand Delivered

PLABEMPRSEPERP PAYCIBYRS! Greenacres yuigatian Thistaien 14 of 302
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PHILIP L. HART, S.E.
Post Offiee Box 1988
Havden, Idaho 83835

208-772-2522

EDUCATION

The Wharton School - University of Pennsylvania - Master of Business Administration,
May 1984, Concentration in Finance and Management.

University of Utah — Bachelor of Science in Civil Engineering, June 1980, Dean’s List,
editorial staff student newspaper.

State Representative to the 58" through 61" Idaho Legislamre. House of Representatives;
Legislative District 3, Seat B for the 2005 - 2012 Legislative Sessions. 2005 —2008 Board of
Directors/Legislative Advisor, ldaho Housing and Finance Association, Boise, Idaho. 2009 —
2011, Board Member and Vice Chairman of the Western States Trapsportation Agreement.

EXPERIENCE

ALPINE ENGINEERING July 1995 — Present
Coeur d’Alene, 1daho

Principal

Working as a civil and structural engineer in the Coeur d’ Alene, 1daho area. Our activities in
Coeur d’Alene are similar to that of Hart Engincering Group, Inc.’s listed below. Currently
we now have more emphasis on commercial, multi-family, luxury residential, institutional
and industrial projects. Have participated as an expert witness in numerous cases.

HART ENGINEERING GROUP, INC. PT 1982-84

Truckee, California FT 1984- June 1995
Principal, President

Primarily performed structural engineering in heavy snow load areas on timber structures.
Much of our work was with “high end™ complicated residences. Have also worked on site
development projects and steel and concrete structures throughout California and Northern
Nevada. On structural projects, we typically check every member from the roof rafters to the
foundation. Structures are engincered for wind, snow and seismic loads. Site development
projects included engineering for road design, storm runoff systems, sewer lines and lift
stations, water system improvements and uvtility service.

Another area of expertise was forensic studies on damaged structures. At times this activity
represented up to one third of our workload. We also specialize in log home design and
engineering, and we worked on log homes and other log structures throughout the western

United Siates.

1
Bremer LLC and KGG Partnership v East Greenacres Irrigatidfistatl




Sep 21 11 04:18p Bistl‘—~e Lauw 208-665-7290 p.6

PHILIP L. HART, S8.E.
Post Office Box 1988
Havden, Idaho 83335

288-772-25822

MAJOR ENGINEERING 1981-1982
Incline Village, Nevada i
Business Manager, Chief Engincer |
Returned to a former employer to take over and supervise the busincss and technical
operations of a Civil Engineer Consulting Firm. Began with a stafT of four and built up the
organization to eight staff members. Was responsible for entering a new market area: writing
environmental impact reports. Lobbied extensively with regulatory agencies at all levels of
government.

BOLING COMMERCIAL AIRPLANE COMPANY 1980-1981
Scattle, Washington

Engincer, Structures Technology Group

Was responsible for checking changes in the 767°s structure as a member of the stress group.
Was also responsible for supervising a test program where composite panel structures were
tested to verify panel design assumptions.

MAJOR ENGINEERING 4-10/1979
Incline Village, Nevada

Office Manager, Chief Engineer

Managed a branch office in Truckee, California. Responsibilities included bidding jobs,
writing contracts, billing and collections, and establishing new clientele. Also responsible for
structural calculations on buildings for snow and seismic loads. ‘

Engineer 4-10/1977-78

Was responsible for structural calculations on buildings for snow and scismic loads. Also i
interacted closely with the client, acted as job captain on all assignments. Worked six months T
per yvear while working on an engineering degree.

Carpenter 4-10/1974-76
Worked as a carpenter on new construction and remodeling of existing buildings. Worked on
all phases of each project from the foundation to finish work.

PERSONAL

Registered Structural Engineer in California, Jdabo and Nevada; Served 7 years on the
Board of Directors of the Remington Water District, Kootenai County, Idaho.

Registered Civil Engineer in Arizona, California, Colorado, ldaho. Illinois, Missouri,
Montana, Nevada, Oregon, Texas, Utah, Washington and Wyoming; British Columbia and
Alberta.

Professional ski racer 2 years, USCF category II bicycle racer, track and ski team in college,
private pilot.

2
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Copper Creek Environmental Land Clearing, LLC. P Ro P O SAL

P.O. Box 1031
Post Falls, Idaho 83877 DATE: September 19, 2011
Phone (208) 699-2838 Fax (208) 773-9627 Proposal 118-11
FOR: Reclaim north side of
BILL TO: property
Bremer LLC.
9456 N. McGuire Rd. Attn: Gary
Post Falis, ID 83854
208-777-8485
DESCRIPTION HOURS RATE AMOUNT
$ -
Reclaim north side of property adjacent Hayden Ave. for
approximately 500' where water line was ran down south side of 56,820.00
Hayden Ave. includes bringing land back to grade, compacting and
sloping ditch to proper spec. All excess material to be hauled off
site. Seed and fertilize ground with native mix.
***Includes all labor, materials, and equipment to complete task***
SUBTOTAL | $ 56,820.00
TAX RATE 0.00%
SALES TAX -
DISCOUNT
TOTAL | 3 56,820.00

Thank you for the opportunity to bid your project. No start date can be set
without written approval from owner.

PLAINTIFF'S

Bremer LLC and KGG Partnership v East Greenacres Irrigatidfistatl a of |B|i‘
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STATE OF 1DAHU
COUNTY OF KOOTEwy S
' \{
Susan P. Weeks, ISB # 4255
James, Vemon & Weeks, P.A. 2110CT 21 PH 1 00

1626 Livcoln Way
Coeur d’Alene, ID 83814 \ / CLERSORTRICT o
Telephone: (208) 667-0683 : _

Facsimile: (208) 664-1684

Attorneys for Defendant _ ' ;

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability CASE NO. CV-11-1921
company, and KGG PARTNERSHIP,

DEFENDANT’S EXPERT WITNESS
Plaintiffs, DISCLOSURE

EAST GREENACRES IRRIGATION
DISTRICT,

Defendant,

Defendant East Greenacres I;rigation District, by and through its attorney of record,

Susan P. Wcéks of the firm James, Vernon & Wecks, P.A., pursuant to the Pretrial Order entered

in this matter, hereby submits the following disclosure of expert witnesses who may be called at the
tirﬁe of trial.

1. Rob Tate, Tate Engineering, 1103 N. 4™ Street, Coeur d'Alene, ID‘ 83814, may

testify in rebuttal to Plaintiff's expert witness regarding the line extension which is

in dispute in this matter. Mr. Tate will rely upon all discovery exchanged in this

matter, Plaintiff’s expert witness disclosure and any depositions which may be taken

DEPENDANTS EXPER TEWITNES B DISCROUBERE: 1 18 of 302
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2. in this matter.
DATED this 21% day of October, 2011.

JAMES, VERNON & WEEKS, P.A.

By 2*%% g 77(6’%‘*

Susan P. Weeks

CERTIFICATE OF SERVICE

I hereby certify that on the 21® day of October, 2011, ] caused to be served a true and correct
copy of the foregoing instrument by the method indicated below, and addressed to the following:

Arthur Bistline O U.S. Mail
1423 N. Government Way 0 Hand Delivered
Coeur d’Alene, ID 83814 g/ Overnight Mail
Telecopy (FAX) (208) 665-7290

DEFENDANTSEXPERP WITINESSDISCEOSURE: 2 19 of 302
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ARTHUR BISTLINE
BISTLINE LAW, PLLC

1423 N. Government Way
Coeur d’Alene, Idaho 83814
(208) 665-7270

(208) 665-7290 (fax)
arthurmooneybistline(@me.com
ISB: 5216

Attorney for Plaintiff

208-66" -7290
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability
company, and KGG PARTNERSHIP,

Plaintiffs,
VS.

EAST GREENACRES IRRIGATION DISTRICT,

Defendant.

STATE OF IDAHO )
) ss.
County of Kootenai )

Case No. CV11-1921

AFFIDAVIT OF PHILIP HART

1, Philip Hart, having been first duly sworn, upon oath depose and state that:

fss

1. [ am over the age of eighteen (18) and an individual residing in the State of Idaho.

2. 1 am familiar with the facts and circumstances surrounding this matter and am

competent to testify as to ihe matters herein contained.

3. 1 was retained by Plaintiff and its attorney, Arthur Bistline, to provide an assessment

of the water line required by East Greenacres Irrigation District.

ABPEIMAN- a0 53 PEPNS S RTV East Greenacres Irrigptig0 Tlista2
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4. Attached hereto as Exhibit “A” is a true and correct copy of my expert opinion in this

matter and incorporate it herein as though fully set forth.

L4
Dated this / day of November, 2011.

L4 i \-/’ \/%
Philip HartP E.
Alpine Engineering

d

_ z‘L
SUBSCRIBED AND SWORN before me this day of November, 2011.

7 a
i1

Residing at: :
JISYA

Commission Expires:_|

A FFEDAMY T @ifd RIIE. FaukthARAp v East Greenacres IrsBatia0 Tkt 21 of 302
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CERTIFICATE OF SERVICE

1 hereby certify that on the [ (.[; day of November, 2011, I served a true and correct copy
of AFFIDAVIT OF PHILIP HART by the method indicated below, and addressed to the
following:

Susan P. Weeks Regular mail

- —
S W

James, Vemon & Weeks, PA Certified mail
1626 Lincoln Way ] Overnight mail
Coeur d’Alene, ID 83814 Facsimile

] Interoffice Mail
]  Hand Delivered

JERNIFER JENKINSZ/

Fax: (208) 664-1684

~——

ABENBAN Ta0F G EHPtHASRIT v East Greenacres Irrightian Tlista2t 22 of 302
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EXHIBIT “A"

In reviewing the water improvement plans prepared by Scotl E. Jones and Associates
dated May 5, 2008, and the as-built version of these plans dated September {9, 2008, 1 have
made the following assessinents:

l, In the process of building a new industrial building on a newly acquired property
purchased, Plaintiff was required to utilize the East Greenacres Water District for water
service. Plaintff was required to extend an 8" diameter water main 1,500 lincal [eet. This
1,500 fineal feet of new water main was later extended an additional few hundred feet to
form a "loop" within the East Greenacres Irrigation District system.

2. There was also work done to “hook-up" the new industrial building 1o the water

system. [n a conservation I had with Gary Bremer, he told me that the "hook-up" fee was in

the range of $2,300.

3 Mr, Bremer also told me that the new building “Ls built on a ot next to 2
property that he already owned and already had water service to.

4, Having served seven (7) years on the board of divectors of a waler district, [ know
that all water districts attenipt to loop thelr systems whenever possible.

S From an engincering standpoint, a looped sysiem serves all the users of that
syslem belter as the looped configuration tends to equalize pressure within the enlire system
and generally provides increased flows at any point within a given loop. Looping provides a

benefit to the entire water system and its users.

EXHIBIT “A”
Page | of 2
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6. The water use of the facility operated by Plaintiff would not impact the ability of
the District to deliver its services without compromising quality of service delivery to current

users of the water system or imposing substantial additional costs upon them.

EXHIBIT “A”

Bremer LLC and KGG Partnership v East Greenacres Irrigatid0 Tlistf2tl Page 2209$7B02
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ARTHUR BISTLINE

BISTLINE LAW, PLLC

1423 N. Government Way ERK
Coeur d’Alene, Idaho 83814

(208) 665-7270 =)

(208) 665-7290 (fax)
arthurmooneybistline@me.com
ISB: 5216

Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability
company, and KGG PARTNERSHIP, Case No. CV]1-1921

Plaintiffs, AFFIDAVIT OF GARY BREMER

VS.

EAST GREENACRES IRRIGATION DISTRICT,

Defendant.

STATE OF IDAHO )
) ss.
County of Kootenai )

I, Gary Bremer, having been first duly sworn, upon oath depose and state that:

1. Iam over the age of eighteen (18) and an individual residing in the State of Idaho.

2. [am the managing member of Bremer, LLC, Plaintiff, in this action and familiar with the
facts and circumstances surrounding this matter and am competent io testify as to the
matters herein contained.

3. Plaintiff owns FMI-EPS, LLC, which operates a foam insulation business in Post Falls,

Idaho, on a property also owned by Plaintiff KGG Partnership.

AFFIDAVIT OF GARY BREMER -1-

Bremer LLC and KGG Partnership v East Greenacres Irrigatidfistatl 24 of 302
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10.

11.

Bremer, LLC, and KGG Partnership (collectively referred to herein as “Bremer”) have
SOMe common owners.

In 2007, Bremer, LLC, constructed a building for FMI-EPS, LLC’s use and in the process,
hooked-up to the East Greenacres Irrigation District (hereinafter “Greenacres”) for its water
needs. |

Bremer retained Scott Jones to engineer the connection from the building/site to the
Greenacres system.

In the engineering process, a Greenacres representative informed Jim Nirk of Nirk
Excavating, who I had hired for excavation, that [ would be required to extend the main
water line aéross my property in order to hook up the system.

After I learned that Greenacres was requiring me to expend somewhere around $80,000 for
improvements which had nothing to with my company hook-up, | contacted my attorney
Brett Schlotthauer. Mr. Schlotthauer negotiated on my behalf, but could not make any
progress.

My business would have incurred costs of approximately $6,000 per day if I did not move
forward with the line extension as Greenacres had required, so | was coerced into instaliing
the line.

The line extension has cost me $48,340.00 so far. During its installation, Jim Nirk reported
to me that there would be a change in the costs because Greenacres changed their design
requirements causing further expense.

e LiinlilS Lol :

The line extension will cost me an additional $56,820 to complete.

AFFIDAVIT OF GARY BREMER -2-
Bremer LLC and KGG Partnership v East Greenacres Irrigatidfistatl 25 of 302
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Dated this / &> day of November, 2011. R

" ..l; e ‘ Brer.ner, LC, Manager/Member .. . S e

‘ SUBSCRIBED AND SWORN before me this \l , day of November, 2011.
AN

b (el

Notar}"/in and for T AL\AD

Residing at: %X,

Commission Expires: D8-M -]

N CERTIFICATE OF SERVICE

I hereby certify that on the \Q day of November, 2011, T served a wue and correct copy of
AFFIDAVIT OF GARY BREMER by the method indicated below, and addressed to the following:

: Susan P, Weeks

[ ]  Regular mail
. James, Vernon & Weeks, PA [ 1 Certified mail
- 1626 Lincoln Way [1] Overnight mail
Coéur d’Alene, ID 83814 N Facsimile
. Fax: (208) 664-1684 (1  Interoffice Mail
[ ] Hand Delivered

>ee A A Do A

FENNIFER YENKINSO)

-

AFFIDAVIT OF GARY BREMER 3~
Bremer LLC and KGG Partnership v East Greenacres Irrigatidfistatl 26 of 302
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ARTHUR BISTLINE
BISTLINE LAW, PLLC
1423 N. Government Way
Coeur d’Alene, Idaho 83814
(208) 665-7270
(208) 665-7290 (fax)

istlii m

ISB: 5216

Attorney for Plaintiff

PFHO

1
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC.,, au Idaho limited liability
company, and KGG PARTNERSHIP,

Plaintiffs,

Vs,

EAST GREENACRES IRRIGATION DISTRICT,

Defendant.

STATE OF IDAHO )
) ss.
County of Kootenai )

Case No. CV11-1921
AFFIDAVIT OF BRIAN CRUMB

I, Brian Crumb, having been first duly sworn, upon oath depose and state that:

1. 1am over the age of cighteen (18) and an individual residing in the State of 1daho.

2. ] am the owner of Copper Creek Environmental Land Clearing, LLC.

3. The attached Exhibit “A” is a true and correct copy of a bid for reclaim work dated

September 19, 2011, I prepared for the north side of the Bremer property.

I

AFFIDAVIT OF BRIAN CRUMB -1-

Bremer LLC and KGG Partnership v East Greenacres IrrigatidfistAtl

The work I quoted in said bid to PlaindfT will cost $56,820.
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Dated this /S day of November, 2011.

Brian Crumb, Owner
Copper Creek Environmental Land Clearing, LLC

SUBSCRIBED AND SWORN before me this _I_&_:_ day of November, 2011.
i1y
“gmy Uy,

9 . , [ear

K Notary in ant for t_ 2 ddnby
Residing at: 3.95}.%2&;
Commission Expires:_1/a9 /1y

’:i;:
\‘\\\‘

tuyy
M4
o,
a\\
)
N
T

\%\\\\\\m
= 3
e
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CERTIFICATE OF SERVICE

I hereby certify that on the IQQ day of November, 2011, | served a true and correct copy of
AFFIDAVIT OF BRIAN CRUMB by the method indicated below, and addressed to the following:

Susan P. Weeks {1 Regular mail

James, Vemon & Weeks, PA [] Certified maii

1626 Lincoln Way [1 Overnight mail

Coeur d’Alene, ID 83814 PP  Facsimile

Fax: (208) 664-1684 [] Interoffice Mail
{] HandDelivered

\w& =ewdn
(JENNIFER JENKIKS

AFFIDAVIT OF BRIAN CRUMB -2-
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Copper Creek Environmental Land Clearing, LLC.

208-665-7290

p.3

PROPOSAL

P.O. Box 1031
Post Falls, Idaho 83877 DATE: September 19, 2011
Phone (208) 699-2838 Fax (208) 773-9627 Proposal 118-11
FOR: Reclaim north side of
BILL TO: property
Bremer LLC.
8456 N. McGuire Rd. Attn: Gary
Post Falls, 1D 83854
208-777-8485
DESCRIPTION HOURS RATE AMOUNT
$ . -
Reclaim north side of property adjacent Hayden Ave. for .
approximately 500" where water line was ran down south side of - 56,820.00
Hayden Ave. Includes bringing land back to grade, compacting and
sloping ditch to proper spec. All excess material to be hauled off
site. Seed and fertilize ground with native mix.
***Includes all labor, materials, and equipment to complete task***
SUBTOTAL | $ 56,820.00
TAX RATE 0.00%
SALES TAX -
DISCOUNT
TOTAL |$§  ~ 56,820.00

Thank you for the opportunity to bid your project. No start date can be set

without written approval from owner.

Bremer LLC and KGG Partnership v East Greenacres Irrigatidfistatl
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EXHIBIT
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STATE OF D

COUNTY OF KOt fSS

FILED:
ARTHUR M. BISTLINE
1423 N. Government Way , 2MIN0V 16 PM L |9
Coeur d’Alene, Idaho 83814 b3o
(208) 665-7270 RK T COURT
(208) 665-7290 (fax)
arthurmooneybistline(@me.com OEPUTY

ISB: 5216
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC,, an Idaho limited liability Case No. CV11-1921
company, and KGG PARTNERSHIP,
PLAINTIFFS’ MOTION FOR
Plaintiffs, SUMMARY JUDGMENT

VS.

EAST GREENACRES IRRIGATION
DISTRICT,

Defendant.

The above named Plaintiffs, BREMER, LLC. and KGG PARTNERSHIP, by and through
their attorney of record, Arthur M. Bistline, and pursuant to IRCP 56, move this Court to enter
summary judgment declaring the line extension Defendant required Plaintiffs to install to be an
illegal tax and reserving the issue of damages for trial.

This Motion is based on all pleadings on file herein and specifically upon the Affidavit of
Gary Bremer, Scott Jones, and Brian Crumb, and upon the supporting Memorandum filed
concurrently herewith.

DATED this Z_é_sjaay of November, 201 1.

—
ARTHUR M. BISTLINE
Attorney for Plaintiffs

PLAINTIFFS’ MOTION FOR SUPPORT
SUBVAR YJ bHOGMERHtnership v East Greenacres Irrigatid@ Tlist@etl 30 of 302
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CERTIFICATE OF SERVICE

I hereby certify that on the l (J day of November, I served a true and correct copy of the
following PLAINTIFFS® MOTION FOR SUMMARY JUDGMENT by the method indicated
below, and addressed to the following: '

Susan P. Weeks [ 1 Regular mail
JAMES, VERNON & WEEKS, PA [ 1 Certified mail
1626 Lincoln Way []  Overnight mail
Coeur d’Alene, ID 83814 Facsimile to (208) 664-1684
1] Interoffice Mail
[] Hand Delivered

PEAINTLEE Sﬁmawtf%§yggs%zenacres Irrigatia0 Dista2t 31 of 302
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ARTHUR M. BISTLINE

1423 N. Government Way
Coeur d’Alene, Idaho 83814
(208) 665-7270

(208) 665-7290 (fax)
arthurmooneybistline(@me.com
ISB: 5216

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability Case No. CV11-1921
company, and KGG PARTNERSHIP,
PLAINTIFFS’ MEMORANDUM IN
Plaintiffs, SUPPORT OF MOTION FOR SUMMARY
JUDGMENT

VS, .

EAST GREENACRES IRRIGATION 1
DISTRICT, ‘

Defendant.

COMES NOW, the above named Plaintiffs, BREMER, LLC, and KGG PARTNERSHIP,
by and through their counsel of record, Arthur M. Bistline, and hereby submits the following
Memorandum in Support of Motion for Summary Judgment:

FACTS

Plaintiff Bremer, LLC, owns FMI-EPS, LLC, which operates a foam insulation business
in Post Falls, Idaho, on property also owned by Plaintiff KGG Partnership.' Bremer and KGG
have some common owners® and will be referred to collectively hereinafter as “Bremer”.

In 2007, Bremer, LLC, constructed a building for FMI-EPS, LLC’s business use.® For its

water needs, Bremer hooked-up to the East Greenacres Irrigation District (hereinafter

! Affidavit of Gary Bremer at 3.
2 Affidavit of Gary Bremer at 4.
7 Affidavit of Gary Bremer at S.

PLIAENT FFS 2 EMORANDUM (S GRRORTS Imigatiao Tisteen 32 of 302
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“Greenacres”)! which required Bremer to engineer the connection from Bremer’s building/site
to the Greenacres system. Bremer retained Scott Jones (hereinafter “Jones™) to engineer the
project.’ During the engineering process, a Greenacres representative informed Jim Nirk of
Nirk Excavating, who Bremer hired to excavate the project, that Bremer would be required to
extend the main water line across its property in order to hook up the system.® They also
informed Jones that the line extension was related to a looping project they wished to accomplish
with the line.’

After learning of Greenacres requirement, Bremer contacted its attorney Brett
Schiotthauer.® Bremer attempted to negotiate with Greenacres to eliminate the additional
requirement, however when negotiations failed to progress, Bremer was forced to install the line
extension in order to complete the project and mitigate its damages.’ Greenacres finally
approved Jones’ extension design, however, during installation, Greenacres District Manager
Ron Wilson informed Jim Nirk on the Bremer site that further modifications were required.'®
The line extension project has cost Bremer $48,340.00 (excluding Brett Schlotthauer’s fees)'' so
far and will take $56,820.00'? to compliete.

Bremer filed suit on March 4, 2011, to recoup the costs of this line extension.

‘1dats.

3 Affidavit of Scott Jones at 3 and Affidavit of Gary Bremer at 6.
¢ Affidavit of Scott Jones at 4 and Affidavit of Gary Bremer at 7.
7 Affidavit of Scott Jones at 4 and 5.

% Affidavit of Gary Bremer at 7.

? Affidavit of Gary Bremer at 8.

'9A ffidavit of Gary Bremer at 10.

"Idat 10..

12 Affidavit of Brian Crumb at 4 and Aff of Gary Bremerat 1 1.

PLoANET FIRS &M ENAQ RADMMIIMV IBL S (GRROR TS Irrigatian Tisteel 33 of 302
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ARGUMENT

[.  Greenacres had no Constitutional or Legislative authority to require Bremer to extend the
main system line to benefit all the users of that system

A. Summary of Argument

Greenacres requires those in its irrigation district to extend water lines across their
properties for the benefit of the entire water system. These improvements would otherwise be
provided for out of revenue raised by Greenacres. The issue is whether Greenacres can raise
revenue for purposes of improvements to its system by forcing one individual land owner to pay

the cost of the improvements. The answer is no because the statutory scheme by which

Greenacres can raise revenue for its purposes does not allow such a thing.
Greenacres by-laws provide the following: !
Mainline extensions shall be required so as to provide for
proper present or future circulation of water within the
system, as determined by the Board of Directors. This
requirement shall make it necessary for the landowner to
extend lines to a designated point determined by the Board
of Directors
Greenacres is a municipal corporation in terms of its ability to collect revenue and fees. Idaho's
Constitution limits the ability of municipalities to impose fees and taxes to raise revenue.
Governmental functions which benefit the entire population (police, schools, roads, etc) must be
imposed in an equal manner upon all citizens through general taxes. Requiring one land owner
to provide for improvements which benefit all users of the system is not allowed.
Greenacres requirement that Bremer extend the lines across his property for the benefit of

the entire system is an illegal tax and Bremer is entitled to summary judgment that awards him

damages occasioned by the imposition of this tax as may be proved at trial.
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B. Greenacres can generate revenue only if authorized to do so by the Idaho
Legislature.

An irrigation district is considered a quasi-municipality for purposes of its ability to raise

revenue. Barker v. Wagner, 96 Idaho 214, 217, 526 P.2d 174, 177 (1974). Municipalities do

not have the ability to impose taxes or fees, absent authority from the legislature. “Thus, under
Dillon's Rule, a municipal corporation may exercise only those powers granted to it by either the

state constitution or the legislature and the legislature has absolute power to change, modify or

destroy those powers at its discretion.” Caesar v. State, 101 Idaho 158, 160, 610 P.2d 517,

519 (1980) citing State v. Steunenberg, 5 Idaho 1, 4, 45 P. 462, 463 (1896).

Two provisions of the Idaho Constitution would allow Greenacres to raise revenue; the

municipal taxation section - Idaho Constitution, Article VII, §6; and the police power section -

Idaho Constitution, Article XII, §2. Neither of the above sections grant Greenacres the
authority to require an individual user to construct improvements for the benefit of the whole

system.

1. The municipal taxation section, Idaho Constitution, Article VII, §6. only allows a

municipality to raise revenue in a manner authorized by the legislature and the
legislature has not authorized irrigation districts to require individual landowners

to provide improvements which benefit all users of the system.

Article VII, §6 of the Idaho Constitution provides that the legislature may invest
municipal corporations with the power to tax. It states:

The legislature shall not impose taxes for the purpose of any
county, city, town, or other mu_nicipa]_ gorpgraﬁnn but may by law

wail i) via, Wa WALl 22222 L@V 223

invest in the corporate authorities thereof, respectively, the power
to assess and collect taxes for all purposes of such corporation.

“Although the state legislature may not pass local laws for the assessment and collection of
taxes, it may by law invest in municipal corporatious, the power to assess and collect taxes for ail

purposes of such corporations”, City of Lava Hot Springs v. Campbell, 125 Idaho 768, 769, 874
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P.2d 576, 580 (1994). “However, that taxing authority is not self-executing and is limited to that

taxing power given to the municipality by the Legislature, Idaho Building Contractors

Association v. City of Coeur d'Alene, 126 Idaho 740, 742, 890 P.2d 326, 328 (1985). “Itis

limited by what taxing power the legislature authorizes in its implementing legislation, Sun

Valley Co. V. City of Sun Valley, 109 Idaho 424, 427, 708 P.2d 147, 150 (1985). Nothing in

Idaho Code Title 43 pertaining to irrigation districts authorizes irrigation districts to require one
land owner to provide for capital improvements which benefit the entire system.
The legislature has provided Greenacres with several different options for raising revenue
to provide for capital improvements such as at the line extension here:
a. To issue its revenue bonds to finance, in whole or in part, the cost of the
acquisition, construction, reconstruction, improvement, betterment or
extension of any works pursuant to Idaho Code §43-401 or I.C. §43-1909(d);
or
b. Call a special election to submit the issue of whether or not a proposed
construction project shouid be pursued to the election, 1.C. §43-329 and if
approved, then levy an assessment pursuant to [.C. §43-330; or
c. Enter into a contract with a private land owner for the construction of a
pressurized system for the proper distribution of irrigation water. 1.C. §43-
330A; or
d. To assess special assessments when the subdivision of land within the district
has not made adequate provision for the proper distribution of water within its
boundaries, or when an owner of irrigation works fails to maintain those

works or when 50% of the owners within a tract of land request that the board
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provide for the proper distribution of water thereto or to any tract therein.
§43-331; or

e. To utilize reserves accumulated through the collection of hook-up fees and
use fees authorized by Idaho Code 43-701(4) or 43-1905 and Viking Const.,

Inc. v. Hayden Lake Irr. Dist.. 149 Idaho 187, 197, 233 P.3d 118, 128 (2010).

None of the forgoing statutory provisions allow Greenacres to require an individual
landowner to provide for improvements which benefit the entire system. And in fact, the
statutory scheme recognizes that an irrigation district must levy assessments proportionately and
can only require landowners to pay for capital line improvements which are specifically related
to the fact that the landowner is utilizing the system.

Both Idaho Code 43-701(4) and Idaho Code 43-1905 allow Greenacres to levy

assessments. 1.C. 43-701(4) provides, “[t]he amount of said assessment designated operation and
maintenance fund shall be spread upon all the lands in the district and shall be proportionate to

the benefits received by such lands growing out of the maintenance and operation of said works |

of said district.” 1.C. 43-1905 in relevant part provides, “[1]n addition |..] such irrigation district
may, in connection with any contract with the United States [..] for the construction, operation or
maintenance of a domestic water system, [..] provide for the apportionment of benefits and make
charges for either or both, including the levy of an annual assessment, on any bases permitted or
required by the Federal Reclamation Law and by such contract, [..], which are to be

proportional, as nearly as practicable, to the relative repayment ability of the various sized

operating units in single ownership, to which irrigation service is provided.
Idaho Code 43-330 which provides for the construction of improvements after the

majority of voters approve the improvements provides, “[t]he cost of construction shall be
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apportioned by the board to the lands within the boundaries described in the petition, so that each
acre of irrigable land therein shall be assessed and required to pay the same amount.” If the
district enters into a contract with a private owner pursuant to I.C. 43-330A and B, then the
contract must apportion the cost of the construction against the parcel or parcels which are to be
benefitted by the contracts, I.C. 43-330B(1). Also, if a pumping station is installed, then its costs
must also be apportioned to the parcels which will be served by the pumping station. 1.C. 43-
330B(6). Similarly, if the district utilizes I.C. 43-331 for improvements, the district is authorized
to “...levy and collect an assessment upon all tracts specially benefited thereby.”

Greenacres did not utilize any of the aforementioned statutory procedures for the
construction of the line improvements in question, therefore, the municipal taxation section,
Idaho Constitution, Article VII, §6, did not authorize Greenacres to exact the line improvements
from Bremer. Furthermore, any interpretation of the relevant statutes that would authorize
Greenacres to require the type of line extension at issue here would render the statute’s not
Constitutional.

Statutes should be interpreted to be Constitutional when possible. Urban Renewal
Agency of City of Rexburg v. Hart, 148 Idaho 299, 300-301, 222 P.3d 467, 468 - 469 (2009).
Because the line extension benefitted all the users of the water system equally, the exaction was
a tax and, Article VII, Section 5 of the Idaho Constitution requires that “[a]ll taxes shall be
uniform upon the same class of subjects within territorial limits, of the authority levying the
tax,...” Park v. Banbury, 143 Idaho 576, 578, 149 P.3d 851, 853 (2006). Requiring one iand
owner to bear the entire tax for an improvement which benefits all is not “uniform” taxation.
Interpreting Greenacres authorizing legislation to allow such a thing would be to interpret it to be

unconstitutional. Bremer is of the class of subject who are the users of the Greenacres water
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system and he was the only user of that system required to pay the tax of the installation of the
line extensions in question.

The Municipal taxation section of the Idaho Constitution does not authorize Greenacres
to require the type of line extension in question. Likewise, the police power section, Idaho
Constitution, Article XII, §2, does not authorize this conduct because the by-law in question does

not speak to regulation and benefits all members equally.

2. Greenacres’ By-Law in question is not a regulatory fee because the By-Law has no
regulatory provision and benefits all members equally.

The police power provision of the Idaho Constitution, Article XII, §2, contains the

following grant of police powers to municipalities:

Any county or incorporated city or town may make and enforce,
within its limits, all such local police, sanitary and other
regulations as are not in conflict with its charter or with the general
laws.

This provision does not include the ability to tax. “A city or village cannot, in the exercise of its

police power, levy taxes”, State v. Nelson, 36 Idaho 713, 722, 213 P. 358, 361 (1923). However,

it does allow a municipality to collect fees incidental to the enforcement of the regulation. “In

addition, under its police powers, the municipality may provide for the collection of revenue

incidental to the enforcement of that regulation, Idaho Building Contractors Association v. City

of Coeur d'Alene, 126 Idaho 740, 742, 890 P.2d 326, 328 (1985). Under its police power, a

municipality may lawfully charge an incidental fee to pay for the enforcement of a regulation
that is targeted in some identifiable way to a particular user.

A regulatory fee targets the individual and makes that person pay the administrative costs
of the regulatory program. The regulatory fee must bear some reasonable relation to the costs of

enforcing the regulation.
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Such police power regulation may provide for the collection of
revenue incidental to the enforcement of that regulation... If
municipal regulations are to be held validly enacted under the
police power, funds generated thereby must bear sore reasonable
relationship to the cost of enforcing the regulation.

Brewster v. City of Pocatello, 115
Idaho 502, 504, 768 P.2d 765, 767
(1998).

“However, if the fee or charge is imposed primarily for revenue raising purposes, it is in essence

a general tax and can only be upheld under the power of taxation”, Idaho Building Contractors

Association v. City of Coeur d'Alene, 126 Idaho 740, 743, 890 P.2d 326, 329 (1985). In this

case, the Greenacres by-law provision which requires individual landowners to extend lines for
the benefit of the system is a tax, and not a fee, because it has no regulatory provisions and it
benefits all the users of the system.'> The provision of Greenacres by laws in question is a tax

because it benefits the entire system equally and is unrelated to regulation.

In the Nelson case, supra, The Idaho Supreme Court recognized the difference between a

regulatory fee and an illegal disguised tax:

It is quite clear that the ordinance in question in the instant case
was enacted for the purpose of raising revenue only, first because

by its terms it so provides, and secondly, it has no previsions of
regulation. A license that is imposed for revenue is not a police
power regulation, but a tax, and can only be upheld under the

power taxation.
State v. Nelson, 36 Idaho 713, 722,
213 P. 358, 361 (1923).

Also, in the Brewsler case, supra, the Idaho Supreme Court was not fooled by the fact that the

city of Pocatello denominated a tax as a “street restoration and maintenance fee” — the same tax

its citizens had repeatedly rejected.

'3 Affidavit of Phil Hart at 4.
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We view the essence of the charge at issue here as imposed on
occupants or owners of property for the privilege of having a
public street abut their property. In that respect it is not dissimilar
from a tax imposed for the privilege of owning property within the
municipal limits of Pocatello. The privilege of having the usage of
city streets which abuts ones property, is in no respect different
from the privilege shared by the general public in the usage of
public streets,

Brewster v. City of Pocatello, 115
Idaho 502, 504, 768 P.2d 765, 767
(1998).

Later in Idaho Building Contractors Association v. City of Coeur d'Alene, 126 Idaho 740, 742,
890 P.2d 326, 328 (1985), the City of Coeur d'Alene's development impact fee did not survive

judicial scrutiny. The Court is consistent that if a fee is to provide for services enjoyed by the
entire community is really a disguised tax:

Similarly, the assessment here is no different than a charge for the
privilege of living in the City of Coeur d'Alene. It is a privilege
shared by the general public which utilizes the same facilities and
services as those purchasing building permits for new construction.
The impact fee at issue here serves the purpose of providing
funding for public services at large, and not to the individual

assessed, and therefore is a tax (emphasis supplied).

126 Idaho at 744,890 P.2d at 330
Here, the By-Law in question has no stated regulatory purpose and specifically provides
that it is a requirement imposed for the, “...proper present or future circulation of water within
the system.” It has no stated regulatory purpose and is patently a requirement imposed for the
benefit of the entire system. It is, therefore, a tax and one that, as set forth above, is not

authorized by the Idaho Constitution.
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CONCLUSION

The line extensions that Greenacres required Bremer to install benefited the entire
Greenacres water system and are a tax. This tax is not authorized by the statutory scheme which
authorizes Greenacres to collect revenue and could not be authorized by any statutory scheme as
it would be unconstitutional. The exaction was an illegal tax and Bremer is entitled to summary

judgment declaring the same, reserving the issue of damages for trial.

45
DATED this ‘6 day of November, 2011.

ARTHUR M. BISTLINE
Attorney for Plaintiffs

CERTIFICATE OF SERVICE

1 hereby certify that on the ,l ,I z__ day of November, [ served a true and correct copy of the
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JUDGMENT by the method indicated below, and addressed to the following:

Susan P. Weeks [ 1 Regular mail

JAMES, VERNON & WEEKS, PA [ 1 Certified mail

1626 Lincoln Way [1  Overnight mail

Coeur d’Alene, ID 83814 I Facsimile to (208) 664-1684

[ ] Interoffice Mail
[ 1 Hand Delivered
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Telephone: (208) 667-0683 CLERK DISTRICT COURT

Facsimile: (208) 664-1684
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Attorneys for Defendant EP /

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability CASE NO. CV-11-1921
company, and KGG PARTNERSHIP,
MOTION FOR SUMMARY JUDGMENT

Plaintiffs,

EAST GREENACRES IRRIGATION
DISTRICT,

Defendant.

COMES NOW Defendant East Greenacres Irrigation District, by and its attorney of
record, Susan P. Weeks of the firm James, Vernon & Weeks, P.A. of Coeur d’Alene Idaho, and
moves this Court pursuant to Rule 56 of the Idaho Rules of Civil Procedure, for an Order

granting Summary Judgment.

This motion is sﬁpported by the Memorandum In Support of Motion for Summary
Judgment, the Affidavit of Ron Wilson and the Affidavit of Susan P. Weeks filed concurrently
with this motion. Oral argument is requested.
DATED this _\”[ day of November, 2011.

JAMES, VERNON & WEEKS, P.A.

o D2

o =
Susan P. Weeks
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copy of the foregoing instrument by the method indicated below, and addressed to the following:

Arthur Bistline | U.S. Mail
1423 N. Government Way IZ/ Hand Delivered
Coeur d’Alene, ID 83814 U Overnight Mail
O Telecopy (FAX) (208) 665-7290
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Susan P. Weeks, ISB # 4255

James, Vernon & Weeks, P.A. 91T pins _—
1626 Lincoln Way GHRTIT P01
Coeur d’Alene, ID 83814 CLERK DISTRICT COURT j

Telephone: (208) 667-0683

Facsimile: (208) 664-1684 RILE:

A

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability CASE NO. CV-11-1921
company, and KGG PARTNERSHIP,
MEMORANDUM IN SUPPORT OF

Plaintiffs, MOTION FOR SUMMARY JUDGMENT

EAST GREENACRES IRRIGATION
DISTRICT,

Defendant. 1

Bremer, LLC is an Idaho limited liability company. KGG Partnership is an assumed
business name for a partnership between Kelley Trowbridge, Gary Bremer and Glenda Bremer.
East Greenacres Irrigation District (“District™) is an Idaho irrigation district organized pursuant
to Title 43, Idaho Code. This matter involves a claim by Bremer, LLC and/or KGG Partnership
that a water main extension which East Greenacres Irrigation District required it to install
constituted an illegal hook up fee because: (1) the extension was unrelated to the value of the
system capacity used by Plaintiffs, and (2) the improvements were wholly unrelated to Plaintiffs’
use of Defendant’s irrigation system. (Paragraph 7 of Plaintiffs” Compiaint).

I UNDISPUTED MATERIAL FACTS

1. The District operates a single pressurized irrigation system that delivers both

irrigation and potable water to its members through its works.

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT: 1
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The McGuire Industrial Park subdivision was recorded in Book J of Plats, Page
66 and 66A, Records of Kootenai County, Idaho on August 16, 2004 at the
request of Double “B” Ranch and KGG Partnership. This plat subdivided Tracts
6,7, 8,9 and 10, Greenacres Plat No. 4, as recorded in Book B of Plats, Page 55,
Records of Kootenai County, Idaho. The plat contained a sanitary restriction
imposed by Panhandle Health District. See Weeks Affidavit Exhibit A.

On April 30, 2008, a re-plat of the McGuire Industrial Park, designated as
McGuire Industrial Acres subdivision, was recorded on April 30, 2008, in Book K
of Plats, Page 144 and 144 A, Records of Kootenai County, Idaho at the request of
Double “B” Ranch and KGG Partnership. This subdivision re-platted Lots 1 and
2 of the McGuire Industrial Park. The plat contained a sanitary restriction
imposed by Panhandle Health District. This re-plat caused Lot 2 to have frontage
on both McGuire Road and Hayden Avenue and made Lot 1 much smaller. See
Weeks Affidavit Exhibit B.

On April 21, 2010, Bremer Subdivision was recorded Book K of Plats, Page 287
and 287A, Records of Kootenai County, Idaho at the request of KGG Partnership.
This subdivision divided Lot 2 into two lots. These lots were designated as Lots
A and B, Block 1, Bremer subdivision. Lot A fronted McGuire Road and Lot B
fronted Hayden Avenue. See Weeks Affidavit Exhibit C.

Tracts 6, 7, 8, 9 and 10 Greenacres Plat No. 4, and the subsequent subdivisions of
these Tracts, lay within the boundaries of East Greenacres Irrigation District. See

Wilson Affidavit.
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6. On March 4, 2008, a representative for Bremer, LLC, Jim Nirk, appeared before
the District Board and verbally informed the Board and District Manager, Ron
Wilson, that Gary Bremer needed approval of a connection to the District’s water
system for new construction related to Foam Molders for a portion of property
that fronted Hayden Avenue. The District informed Mr. Nirk that engineered
plans and DEQ approval for construction were needed before the District would
grant conceptual approval of plans. See Wilson Affidavit.

7. On March 18, 2008, District staff met with Gary Bremer regarding extension of
the water main on Hayden Avenue to accommodate a new industrial facility for
Foam Molders. The industrial facility needed hydrants with proper fire flow
pressure. See Wilson Affidavit.

8. On April 3, 2008, Panhandle Health District wrote to Emmett Burley regarding
the McGuire Industrial Acres re-plat indicating it would grant plat approval when
the District issued a “will serve” letter committing to serving water to both lots 1
and 2 of the re-plat. See Wilson Affidavit Exhibit A.

9. On April 17, 2008, the District forwarded a previous will serve letter from April
10, 2006 issued in connection with the first subdivision, McGuire Industrial Park,
and inquired if it satisfied Panhandle Health District’s will serve letter
requirement. This previous letter indicated a main line extension to improve
service was required along Hayden Avenue in order to serve the subdivision that

was proposed by Emmett Burley. See Wilson Affidavit Exhibit B.
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10.  OnMay 2, 2008, Scott Jones, an engineer representing KGG Partnership, was
provided the District’s standard application for conceptual review of a project for
use within McGuire Industrial Park. See Wilson Affidavit Exhibit C.

11.  OnMay 5, 2008, Mr. Jones submitted engineered plans to DEQ for the pipeline
extension project. On the same date, Mr. Jones submitted engineered plans to the
District. See Wilson Affidavit Exhibit D and E.

12.  On May 6, 2008, the Board of Directors granted conceptual approval for the water
main extension. By letter dated May 7, 2008, Mr. Jones was informed of the
approval. See Wilson Affidavit Exhibit F.

13. On May 13, 2008, the District issued a will serve letter to DEQ indicating that a
water main extension was being proposed to improve service along Hayden
Avenue. See Wilson Affidavit G.

14. On May 16, 2008, the water main extensions construction plans were submitted to
Idaho Department of Environmental Quality (DEQ) by Mr. Jones. See Wilson
Affidavit H.

15. By letter dated June 17, 2008, DEQ wrote to Gary Bremer disapproving the
proposed extension project, which consisted of construction of approximately 800
feet of 8-inch PVC water main in Hayden Avenue as well as an 8-inch fire supply
line to serve the parcel. DEQ noted the project appeared to be an extension of a
previously approved water main extension issued to Emmett Burley on November
28, 2007. DEQ noted that Mr. Burley had not finalized his project with DEQ and

that it needed the record drawings. DEQ also informed Gary Bremer that the
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design engineer had to demonstrate that the water system was capable of meeting
minimum fire flow requirements at the extension. See Wilson Affidavit Exhibit I.

16. Without the water main extension on Hayden Avenue, the District would have
been unable to meet minimum fire flow requirements for the new construction
utilizing the existing hook up on McGuire. See Wilson Affidavit.

17. By letter dated June 27, 2008, DEQ informed KGG Partnership that it had
received a letter from the local fire authority stating it had received evidence that
the required fire flows had been met. Based upon this letter, DEQ withdrew its
disapproval of the project and approved the plans for construction. See Wilson
Affidavit Exhibit J.

18. By letter dated September 19, 2008, Mr. Jones submitted as-built project plans
(engineered plans showing actual construction components of the works) for both
Emmett Burly and Gary Bremer to the District, along with a request that the
District forward an approved copy to DEQ. The as-builts showed two fire
hydrants had been installed to service the new factory building. See Wilson
Affidavit. See Wilson Affidavit Exhibit K.

19. By letter dated September 19, 2008, the District provided Mr. Jones with its
pressure tests of the new line extension that served the new construction. See
Wilson Affidavit Exhibit L.

20.  On September 26, 2008, the District informed DEQ that it approved the
construction as a continuation of a 2007 extension. See Wilson Affidavit Exhibit

M.
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21. On October 31, 2008, Foam Molders paid a domestic connection fee of $2,250
and an irrigation connection fee of $600 (for a total of $2,850). See Wilson
Affidavit.

22. By letter dated December 11, 2008, DEQ informed the District that all
requirements under the Idaho Rules for Public Drinking Water Systems were
completed. See Wilson Affidavit Exhibit N.

23. By letter dated July 22, 2009, the District received notice from Empire Surveying
and Consulting, Inc. that Gary Bremer was applying to subdivide Lot 2 of
McQuire Industrial Acres, requesting a will serve letter for the new parcel, and an
affirmative statement that no water main extensions would be required to serve
the subdivision. See Wilson Affidavit Exhibit O.

24. By letter dated August 7, 2011, the District responded to the will serve request.
See Wilson Affidavit Exhibit P.

25.  On September 1, 2009, the District received notice that KGG Partnership (Gary
Bremer) was subdividing Lot 2, Block 1 of McGuire Industrial Acres into two (2)
lots and requesting comments. The narrative provided with the subdivision
application indicated that “The necessary infrastructure for the development of
Lot 2, including parking, water and septic system has been installed on Lot 2 for
industrial use.” The county materials showed a significant structural
improvement on proposed Lot B facing Hayden Avenue. Included in the county
packet were the District’s May 13, 2008 will serve letter, the District’s September
26, 2008 approval of the constructed water main extension along Hayden Avenue

and the District’s August 7, 2009 letter that no water main extension was required
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Bremer LLC and KGG Partnership v East Greenacres Irrigatidfistatl 50 of 302




for service to the newly subdivided parcel given the previous extension. See
Wilson Affidavit Exhibit Q.

26. On September 2, 2009, the District received a letter from Panhandle Health
District that it would grant final plat approval on the condition that the District
provide a will serve letter. See Wilson Affidavit Exhibit R.

27. On September, 22, 2009, the District informed Kootenai County that there were
no conflicts in granting the requested subdivision and indicating it had no further
comments on the subdivision. See Wilson Affidavit Exhibit S.

28.  On April 12, 2010, the District sent yet another will serve letter to Empire
Surveying & Consulting, Inc. committing to serve the lots in Bremer subdivision.
See Wilson Affidavit Exhibit V.

29.  Neither Plaintiff filed a tort claim with the District.

L STANDARD FOR GRANT OF SUMMARY JUDGMENT

Summary judgment is appropriate if the pleadings, affidavits, and
discovery documents on file with the court, read in a light most favorable to the
nonmoving party, demonstrate no material issue of fact such that the moving
party is entitled to a judgment as a matter of law. See I.R.C.P. 56(c); Badell v.
Beeks, 115 Idaho 101, 102, 765 P.2d 126, 127 (1988). The burden of proving the
absence of material facts is upon the moving party. See Petricevich v. Salmon
River Canal Co., 92 Idaho 865, 452 P.2d 362 (1969).

The adverse party, however, "may not rest upon the mere allegations or
denials of his pleadings, but his response, by affidavits or as otherwise provided
in this rule, must set forth specific facts showing that there is a genuine issue for
trial." I.LR.C.P. Rule 56(e); see also Anderson v. City of Pocatello, 112 Idaho 176,
731 P.2d 171 (1987). In other words, the moving party is entitled to a judgment
when the nonmoving party fails to make a showing sufficient to establish the
existence of an element essential to that party's case on which that party will bear
the burden of proof at trial. See Badell, 115 Idaho at 102, 765 P.2d at 127 (citing
Celotex v. Catrett, 477 U.S. 377, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986)).

Baxter v. Craney, 135 Idaho 166, 16 P.3d 263 (2000).
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II. A Water Main Extensions does not Constitute a Connection Fee

Through the years, the Supreme Court has struggled with how to characterize an
irrigation district. Irrigation districts have been characterized as various entities by the Supreme
Court. The struggle arises because irrigation districts are not political subdivisions of the state of
Idaho, and have no ability to tax its members, unlike a water and sewer district or a highway
district. Early on, irrigation districts were described as “not a public service corporation” in the
strict sense, but rather a mutual co-operative corporation organized not for profit but to distribute
water to its members for use within the district. Nampa & Meridian Irr. Dist. v. Briggs, 27 Idaho
84,147 P. 75 (1915). It has been held that they are, strictly speaking, not a “municipal
corporation”, but a “quasi-municipal corporation” operating its irrigation system in proprietary
capacity, and any municipal powers thereof are only incidental. Tingwall v. King Hill Irrig.
Dist., 66 1daho 76, 155 P.2d 605 (1915). It has been held that an “irrigation district, while
exercising certain governmental powers, is brought into existence for private benefit of
landowners within its limits; it owns and operates its irrigation system in a proprietary rather
than public capacity, and assumes and must bear burdens of property ownership.” Eldridge v.
Black Canyon Irr. Dist., 55 1daho 443, 43 P.2d 1052 (1935). Irrigation districts have been
characterized as a quasi public corporation for which no stock is issued. Hale v. McCammon
Ditch Co., 72 Idaho 478, 244 P.2d 151 (1951). The Supreme Court has also characterized an
irrigation district as a unit and a legal entity holding title to its property and water rights in trust
for uses and purposes set forth in its statutes. Bradshaw v. Milner Low Lift Irr. Dist., 85 Idaho
528, 381 P.2d 440 (1963). In Brizendine v. Nampa Meridian Irrigation Dist., 97 Idaho 580, 548
P.2d 80 (1976), the Supreme Court again wrestled with the characterization of an irrigation

district and whether the Idaho Torts Claim Act applied. The Court held it was not a public
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corporation for such purposes. (Following this decision, the Idaho legislature amended the Tort
Claims Act to include irrigation districts within its purview.) Regardless of the characterizations
given an irrigation district by our courts, the rulings have consistently recognized that its powers,
obligations and duties emanate from Title 42.

Plaintiffs contend that the District’s requirement that it construct a water main extension
to service its industrial building off of Hayden Avenue constituted an illegal hook up fee because
the extension was unrelated to the value of the system capacity used by Defendants and the
improvements. In making this argument, the Plaintiffs misconstrue its obligations under
irrigation district statutes.

Idaho Code provides two mechanisms for an individual to obtain an extension of an
irrigation district’s system to service a parcel. The first mechanism is encompassed within I.C. §
43-328-330, and requires the holder of title of property within the district to petition the board of
directors for construction of any improvement for the efficient irrigation of lands within the
district. If this route is taken, and the Board approves the petition, an election is held, and the
benefited parcel is assessed the cost of the improvement.

In the event the land is subdivided land within the District, a contract may be entered into
with the owner of the parcel proposed for development. Idaho Code § 43-330A provides
“Iw]hen a parcel of land lying within an irrigation district has been subdivided and the owner or
owners of the entire parcel propose to develop that parcel or any of the tracts therein for
residential, commercial, industrial or municipal use, the board of directors of the district may
enter into a contract with the owner or owners of the entire parcel, or of any tract therein, for the

construction of a pressurized system for the proper distribution of irrigation water to the parcel or
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to the designated tracts within the parcel.” The agreement reached in this matter was that the
applicant would be responsible for construction of the improvements to serve the parcel.

It is clear from the provisions of I.C. §43-330A through 43-330G that the legislature
intended that the District would have the power to require landowners who subdivided
agricultural lands for residential, commercial, industrial or municipal use to pay for the cost of
extension of a pressurized system. Such requirement was unrelated to use of system capacity (as
is the case with a connection fee). Therefore, Defendant is entitled to summary judgment.

1I. Plaintiffs Failed to File a Tort Claim

It is unclear from the complaint whether Plaintiffs intended to claim that Defendant
breached a duty owed to them. However, to the extent such claim is included in the pleadings,
Idaho Code § 6-906 required the Plaintiffs to file a tort claim, which was not done. Thus, any
tort claims are barred.

DATED this 15™ day of November, 2011.

JAMES, VERNON & WEEKS, P.A.

" A .
BY: Joa. (H /\/1/6/&49

Susan P. Weeks
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CERTIFICATE OF SERVICE

I hereby certify that on the {! 7'Hﬁay of November, 2011, I caused to be served a true and correct
copy of the foregoing instrument by the method indicated below, and addressed to the following:

Arthur Bistline U U.S. Mail
1423 N. Government Way IZ/ Hand Delivered
Coeur d’Alene, ID 83814 U Overnight Mail
U Telecopy (FAX) (208) 665-7290

e © Moo
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Susan P. Weeks, ISB # 4255
James, Vernon & Weeks, P.A.
1626 Lincoln Way

Coeur d’Alene, ID 83814
Telephone: (208) 667-0683
Facsimile: (208) 664-1684

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability
company, and KGG PARTNERSHIP,

Plaintiffs,

EAST GREENACRES IRRIGATION
DISTRICT,

Defendant.
STATE OF IDAHO )
. SS.
County of Kootenai )

RON WILSON, being first duly sworn upon oath, deposes and says:

STasE O INaBU_ 588
Sy or KooTeral

FILE
2011 HOV 1T PH L 08

CLERK DISTRICT COURT

PUTY /[

CASE NO. CV-11-1921

AFFIDAVIT OF RON WILSON IN
SUPPORT OF DEFENDANT’S MOTION
FOR SUMMARY JUDGMENT

1. I am the manager of East Greenacres Irrigation District. 1 am over the age of 18

years and competent to testify as a witness herein. The matters stated herein are within my

personal knowledge.

[a—y
-
»
-
.
[

s Plat No. 4, and the subsequent subdivisions of

these tracts consisting of McGuire Industrial Park, McGuire Industrial Acres and

Bremer, lay within the boundaries of East Greenacres Irrigation District.

WELSON AFEED AMIdIN S BORE EFdladh@bed OR SUMMARY JUDGMENT: 1  s60f302



On March 4, 2008, a representative for Bremer, LLC, Jim Nirk, appeared before
the Board of Directors and verbally informed the Board and myself that Gary
Bremer needed approval for a connection to the District’s water system because it
was expanding into the new area created in the subdivision along that portion of
property that fronted Hayden Avenue. Mr. Nirk was told that engineered plans
and DEQ approval for construction were needed before the District would grant
conceptual approval of plans.

On March 18, 2008, I met with Gary Bremer regarding extension of the water
main on Hayden Avenue to accommodate his new industrial facility for Foam
Molders.

The industrial facility that was being constructed required hydrants with proper
fire flow pressure. The existing connection to the facility that fronted McGuire
road would not meet this requirement. Without the water main extension on
Hayden Avenue, the District would have been unable to meet minimum fire flow
requirements for the new construction utilizing the existing hook up that served
the existing building onrMcGuire.

During the course of reviewing a subdivision, the District regularly receives
copies of communication from other parties related to the project which the
District considers in detérmining whether to allow a member to connect to the
irrigation system. The
and received by it. The records submitted with this affidavit are kept in the

ordinary course of the District’s business. All records provided herein were
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10.

11.

12.

13.

14.

15.

retrieved from the District’s business records and are true and correct copies of
such records.

Attached hereto as Exhibit “A” is a copy of a letter dated April 3, 2008 from
Panhandle Health District to Emmett Burley and copied to the District.

Attached hereto as Exhibit “B” is a copy of a letter dated April 17, 2008 from the
District to Panhandle Health District.

Attached hereto as Exhibit “C” is a May 2, 2008 facsimile transmittal from the
District to Scott Jones. |

Attached hereto as Exhibit “D” is a copy of a letter dated May 5, 2008, from Scott
Jones to DEQ and copied to the District.

Attached hereto as Exhibit “E” is a copy of a letter dated May 5, 2008, from Scott
Jones to the District.

On May 6, 2008, the Board of Directors granted conceptual approval for the water
main extension.

Attached hereto as Exhibit “E” is a copy of a May 7, 2008 letter from the District
to Scott Jones.

Attached hereto as Exhibit “G” is a copy of a May 13, 2008 letter from the
District to Idaho Department of Environmental Quality (DEQ).

Attached hereto as Exhibit “H” is a letter of transmittal dated May 16, 2008 letter
from Scott Jones to to the District.
Attached hereto as Exhibit “I” is a copy of a letter dated June 17, 2008 from DEQ

to Gary Bremer and copied to the District.
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16.  Attached hereto as Exhibit “J” is a copy of a letter dated June 27, 2008 from DEQ
to KGG Partnership and copied to the District.

17. Attached hereto as Exhibit “K” is a copy of a letter dated September 19, 2008,
from Scott Jones to the District.

18.  Attached hereto as Exhibit “L” is a copy of a facsimile transmission dated
September 19, 2008 from the District to Scott Jones.

19.  Attached hereto as Exhibit “M” is a copy of a letter dated September 26, 2008

from the District to DEQ.

20. On October 31, 2008, Foam Molders paid a domestic connection fee of $2,250
and an irrigation connection fee of $600 (for a total of $2,850) for connect ion to
the Hayden main line. {

21.  Attached hereto as Exhibit “N” is a copy of a letter dated December 11, 2008,
from DEQ to the District.

22.  Attached hereto as Exhibit “O” is a copy of a letter dated July 22, 2009, from the
Empire Surveying and Consulting, Inc. to the District.

23.  Attached hereto as Exhibit “P” is a copy of a letter dated August 7, 2011 from the
District to Empire Surveying and Consulting.

24.  Attached hereto as Exhibit “Q” is a copy of a packet of materials from Kootenai

County Planning and Zoning to the District.

ttached hereto as Exhibit “R” is a copy of a letter dated September 2, 2009 from

[\9]
Ch
T
c
[¢)
o
[¢)

Panhandle Health District to the District.

26.  Attached hereto as Exhibit “S” is a copy of a September, 22, 2009 letter from the

District to Kootenai County.
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27.  Had the Hayden Avenue water main extension not been previously completed, the
District would have informed Kootenai County in the September 22, 2009
comment letter that each lot would be required to have its own service connection
and meters and that a Hayden Avenue water main extension would be required to
serve Lot B.

28.  Attached hereto as Exhibit “T” is a copy of an April 12, 2010 letter from the
District to Empire Surveying & Consulting, Inc.

29. Neither Plaintiff in this suit have filed a tort claim with the District.

N WILSON

SUBSCRIBED AND SWORN to beforeme this | _day of November, 2011.

é/ DOM

Notary Public for Idaho;
Residing at: ( peé, 0 / Y
Commission Expires: 5 «/6-/7]

N
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CERTIFICATE OF SERVICE

b
I hereby certify that on the I7+ day of November, 2011, I caused to be served a true and
correct copy of the foregoing instrument by the method indicated below, and addressed to the
following:

Arthur Bistline O U.S. Mail
1423 N. Government Way Hand Delivered
Coeur d’Alene, ID 83814 [0 . Overnight Mail

[1 Telecopy (FAX) (208) 665-7290

Moo L
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PANHANDLE HEALTH DISTRICT

Healthy People in Healthy Communities

ENVIRONMENTAL HEALTH
2195 IrONwoOD CT. .
COEURD’ALENE, IDAHO 83814

(208) 415-5200
http:/fwww2.state.id.us/phdl

Public Realth

April 3, 2008

Emmet Burley : @ a\S T\
P.O.Box 786 . Y
Spokane Valley, WA 99037 '

RE: MCGUIRE INDUSTRIAL ACRES REPLAT

To All Concerned:

The industrial subdivision known as McGuire Industrial Acres consisting of 2 Iots on 15.675 acres located in
Township 51 North, Range 5W West, Section 21 within Kootenai County in the State of Idaho has been reviewed by
Panhandle Health District (PHD). PHD will grant final plat approval when the following conditions are satisfied:

o  The water source must be stated on the plat as part of the owner’s s certificate block as required by Idaho
Code §50-1334, .

o  Two signature blocks must be included on the plat for Panhandle Health District, one to approve the plat
and one to lift the sanitary restrictions as required by Idaho Code §50-1326 to §50-1329.

e Blue-line copies of the plat including signature page(s) must be supplied to PHD.

e  PHD receives a letter from the water purveyor (EAST GREENACRES IRRIGATION DISTRICT), stating
they will continue to serve both lots 1 and 2.

If the above conditions are satisfied PHD will lift the sanitary restrictions when the final plat/mylar is signed. Please
note that plat approval does not guarantee these lots are buildable. If you have any questions or require additional
information please call Panhandle Health District. )

Sincerely,

" Nathan Church
Environmental Health Specialist

Cc: Jon Monaco-Empire Surveying, P.O. Box 12, Hayden, ID 83815
East Greenacres Irrigation District

Bonners Fery (208) 267-5558, Kellogg (208) 786-7474, Sandpoint (208) 265-6384, St. Maries (208) 245-4556
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- EAST GREENACRES IRRIGATION DISTRICT
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PHONE 208-773-7579 - FAX 773-3476 = = |

TO : “ ‘
NAI\/.[E Z- w»ze/A
 ORGANIZATION : 2 s teactie Toateier

DATE :_//7/s5

FAX # 2o~ /5 S20/
RE: /%4//2& ’//‘/@1/1942‘/4‘6 : %/{

 PAGES (INCLUDING THIS COVER) _ 2

] PLEASE ACKNOWLEDGE THIS FAX
] FOR YOUR INFORMATION

1 ASPER YOUR REQUEST

&4 PLEASEREPLY

COMMENTS : Ludise 7ales “trice Sseer Litie

: A/MZ/S-'L mee’/[ﬂgafé;j,

-

.Y
7 e

/ S erme——

Bremer LLC and KGG Partnership v East Greenacres Irrigatidfistatl 66 of 302



g

I?:(} ~ EAST GREENACRES IRRIGATION DISTRICT
iD N2722 McGUIRE ROAD ® POST FALLS, IDAHO 83854 ® (208) 7737679

April 10, 2006

Mr. Daniel G. Remmick, P. E. . ST
. Idaho Division of Environmental Quality ' : S
2110 Ironwood Parkway | o
Coeur ('Alene, I} 83814 - |

' RE: McGuire Industrial Park

Dear Damel

The McGuire Industrial Park is located in the NW % of Section 21, T.5IN.,R.5 W,
-B. M., Kootenai County, Idaho, and is within the boundary of East Greenacres
Irrigation District and is eligible to receive domestic water from our system.

‘We have the capacnty, wnlhngness and lntent to serve the McGuxre Industrial
Park.

Although ‘mainlines- are in place to' serve most of the Park, an extension is-'
currently . being proposed to improve service along Hayden Avenue.  This |
_extension will be an extension of our system and subject to applicable State and

.sttnct requnrements

Sincerely

Paul Baker
Manager
East Greenacres Imgatlon District

: PB.vb

cc: Scott Jones, P. E.
Rob Fachon, Panhandle Health District

Bill Melvin, City of Post Falls
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;g East Greenacres Irrigation Dist
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File Page
No. Mode Destination Pg(s) Result Not Sent
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&5 FAST GREENACRES IRRIGATION DISTRICT

D 2722 N. McGUIRE RD. ¢ POST FALLS, IDAHO 83854 » (é08) 773;7579 . FAX 773-3476

APPLICATION FOR CONCEPTUAL REVIEW

COPY

' FOR OFFICE USEONLY - -

SCHEDULED BOARD MEETING =
(Da'.ce) (Location)- (Time)
Date:. : » '
APPLICANT INFORMATION:
Name: | | Phqne #._  Fax #:
Address: | Email Address:
City: State: Zip:
Contact: Phone .,#: Fax #:_
ENGINEER INFORMATION: | |
Company: '
Phone #: Fax #: | .
Address: Email Address:
City: State: Zip:
Eng./Contactﬁ , Phone #: Fax#:
SITE INFORMATION: JOB NAME:

+ Include 1 copy of a conceptual pla‘n
+ Inciude a narrative describing the project

Assessbr’s Parcel #:

(over)
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Geneial Location:

Description of Project:

Proposed Number of Lots (Estimate):

Existing Zoning:

Current Land Use:

Surrounding Land Use:

Bremer LLC and KGG Partnership v East Greenacres Irrigatiﬁﬁﬂiétﬂéﬂ.
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PO Box 358, Colbert, WA 99005-0358
Phone (509)710-9177 Fax (509)292-0659 scottejones@hotmail.com
May 5, 2008

Ron Wilson, Manager‘
East Greenacres Irrigation District

2722 N. McGuire Road _ <g
Post Falls, ID 83854 y

Phone: 208-773-7579 -

RE: 2008 McGuire Industrial Park Water Pipeline Extension Project
. Dear Ron: o
Attached, please find four copies of the engineered plans for the above named project.

The existing 10-foot Roadway, Drairtage and Utility Easement has been shown as per Recorded
Plat. - : '

The developer for this project is Mr. Gary Bremer, FMI-EPS, LLC, 9456 N. McGuire Road, Post
Falls, ID 83854 Phone: 208-777-8485. ‘

I am sending two coiaies of this project to Gary Gaffney of the DEQ.

- Please call or email me immediately if you have any questions or concerns.
Sincerely, |

gﬁzf £ ,_Q[M

Scott E. Jones, P.E.

Principal Engineer

Attached: (4) Copies of Plans

Cc:  Gary Bremer
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&, Jones %ﬂ%@tz&&wfw

PO Box 358, Colbert, WA 99005-0358

e

Phone (509)710-9177  Fax (509)292-0659  scottejones@hotmail.com
May 5, 2008 | -
Gary J. Gaffney, P.E. @ |
State of Idaho Department of Environmental Quality
2110 Ironwood Parkway 7 _ y

"0y
by,

Coeur d’Alene, Idaho 83814-2648

Phone: 208/769-1422

RE: 2008 McGuire Industrial Park Water Pipeline Extension Project

Dear Gary: -
Attached, please find two copies of the _enginéered plaﬁs for the above named project. This
" project-is expected to be installed as an extension of the 2007 project on the same line.

The developer for this project is Mr. Gary Bremer, FMI-EPS, LLC, 9456 N. McGuire Road, Post
Falls, ID 83854 Phone: 208-777-8485.

Idenﬁéal plan sets have been submitted to Ron Wilson, Manager of East Green Acres Irrigation
~ District for concurrent review. Please send a copy of your review approval to him at 2722 N.
McGuire Road, Post Falls, ID 83854 Phone: 208-773-7579.

Please call or email me imﬁediately if you have any questions or concerns. -

Sincerely,

'Q;%ZAML

Scott E. Jones, P.E. -
Principal Engineer

Attached: (2) Copies of Plans and Specifications

Cc:  Gary Bremer
Ron Wilson, Manager, E.G.I.D.
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Y- )
EAST JREENACRES IRRIGATIO! JISTRICT

2722 N. McGUIRERD. ® POST FALLS, IDAHO 83854 & (208) 773-7579 ®* FAX 773-3476

- “Op,

Mr. Scott E. Jones, P. E.
P. O. Box 358
Colbert, WA 99005

RE: 2008 McGuire Industrial Park Water Pipeline Extension Project

Dear Mr. Jones:

The Board of Directors of East Greenacres Irrigation District granted conceptual
approval for the 2008 McGuire Industrial Park Water Pipeline Extension Project
at their regular meeting on May 7, 2008.The project is located in the NW % of
Section 21, T.51N., R.5W of B.M., Kootenai County, Idaho.

The approval is contingent upon the following:

1) Provide East Greenacres Irrigation District the required easements naming
the United States.

2) Understanding that a portion of this parcel lies within an area of Class 6 soils -
limiting the amount of irrigable land available. :

Manager
East Greenacres Irrigation District

RW:vb

cc. Mr. Gary Bremer, FMI-EPS, LLC
9456 N. McGuire Road
Post Falls, ID 83854
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AT 4 )

FAS. JREENACRES IRRIGATIO! DISTRICT

2722 N. McGUIRE RD. e POST FALLS, IDAHO 83854 e (208) 773-7579 » FAX 773-3476

May 13, 2008

Mr. Gary J. Gaffney, P. E.

Idaho Division of Environmental Quality
2110 Ironwood Parkway

Coeur d’Alene, ID 83814

RE: 2008 McGuire Industrial Park Extension Project

Dear Gary'

The McGuire Industnal Park is located in the NW % of Section 21, T. 51N R.5W, B.M.,
. Kootenai County, Idaho, and is within the boundary -of East Greenacres Imgataon Dlstnct
and is eligible to receive domestlc water from our system

We have the capacity, wnlhngness and intent to serve the McGuire Industrial Park

Although mainlines are in place to serve most of the Park, an extension is currenﬂy
being proposed to improve service along Hayden Avenue. This extension will be an
extension of our system and subject to applicable State and District requirements.

Sincerely,
Jim Sapping 2
Chief of Field Operations

Fast Greenacres Irrigation District

JS:vb

¢c: Scott Jones, P. E.
Nate Church, Panhandle Health District
Bill Melvin, City of Post Falls
Gary Bremer, F.M.1.- EPS, LLC
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COPY

(DEQ Use Only)

Log #

Letter of Transmittal

Date: $-/4 -o&

To: DEQ Engineering Staff

Project Title: Zzas Me éwes Tonusizal ek Wkee Preuns  Pelee
NOTE: Please check here if this is a new name for the project (7 oid name:
Project Descrtpt:on M»/m/(m/r— Elgnsros) Alort ,&xp;//»

City / County: /)/ Agrrds @MN{/

Water PUrveyor. _Sxsf LEEEn/ACEES [BBIHTZ N ’/DISJZIC—‘W‘

~

Sewer Purveyor: -
Please include will-serve letter with submittal of construction plans@‘\

Owher/Developer Name: éAr&\/ Beemt et . FmI ~pPs , LLC

Address / City / State / Zip: _3Y56 A e burer 22,

Phone /Email: Zets- 777~ $¥$<

Project Type: | OWater & Sewer (Bater Only (OSewer Only

(please check one) OWastewater Treatment (OWater Treatment
: () Other

Plan Type: BG_onstruction Plans/Specs (JAsbuilts

(please check one) (JRevised Construction ORevised Asbuilts

OEngineering Report
(UJPlanning Apps for Comment Only (General / P&Z / eic)

# of Connections: |

‘Water Project Description: Sewer Project Deécripﬁén:
ONew Water System/Source ONew Sewer System
(OWater System Improvements (OSewer System Improvements
SMater System Extension ' (OSewer System Extension

Leott 5 Aones | PE /Sorf &, dores gl.aésp;\ SR~ 292~065F

Engineer Contact and Company Name

i it i i Sy (found on the DEQ website:
http: //www deq.state.id.us/water/assist, busmesslenglneers/checkhsts cfm) and one set of plans/specs.
(Please disregard the instruction to send 3 sefs of plans.) Thank you.
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COPY

2110 lronwood Parkway » Coeur d'Alene, idaho 83814 » (208) 769-1422 C.L. “Butch® Otter, Governor
Toni Hardesty, Director

June 17, 2008

Gary Bremer
FMI-EPS, LLC
9456 McGuire Rd
Post Falls, ID 83854

RE: McGuire Industrial Park Water Pineline Project

- Dear Mr. Bremer:

Plans and specifications submitted by Scott Jones, P.E. to DEQ on May 16, 2008 have been reviewed. The
project involves the construction of approximately 800 feet of 8-inch PVC water main in Hayden Avenue as
well as an 8-inch fire supply line to serve the McGuire Industrial Park. This project appears to be an extension
of the McGuire Industrial Park previously approved by DEQ in a letter to Emmet Burley dated November 28,
2007. Atthistime, DEQ has not received record drawings for the extension approved on November 28, 2007.
Please have these provided as soon as possible. '

Before this project can be approved by DEQ for consirub_tion, DEQ must receive a letter from the local fire
authority establishing the minimum fire flows and durations needed for this project. In addition, the design
engineer must demonstrate that the water system is capable of meeting the minimum fire flow requirements at

this extension.

At this time, DEQ has not received record drawings for the extension approved on November 28, 2007. Section
39-118(3) of Idaho Code requires.that record plans and specifications based on information provided by the
construction contractor and field observations made by the engineer or the engineer's designee be submitted to
DEQ within thirty (30) days of completion of construction. Please have these record drawings provided as soon

as possible. .

If you should have any questions, please do not hesitate to call.

Sincerely,

s

Matt Plaisted, EIT

c: Scott Jones, Scott E. Jones & Associates, PO Box 358, Colbert, WA 99005-0358
Jim Sappington, EGID

Nate Church, PHD
File: EGID PWS (#10447 EGID PWS)
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. N
fl STATE OF IDAHO . .
N DEPARTMENT OF . D)
ofy ENVIRONMENTAL QUALITY \ o’

2110 lronwood Parkway ® Coeur d’Alene, idaho 83814 » (208) 763-1422 C.L. "Butch" Otier, Govemnor
Toni Hardesty, Director

June 27, 2008

Gary Bremer
FMI-EPS, LLC
9456 McGuire Rd
Post Falls, ID 83854

RE:  McGuire Industrial Park Water Pipeline Project

Dear Mr. Bremer:

In a letter dated June 17, 2008, DEQ disapproved plans and specifications for the construction of approximately 800 feet of 8-
inch water main to serve the McGuire Industrial Park. The disapproval letter asked for a letter from the local fire authority
stating the required fire-flows as well as evidence that these flows could be met. We have received a letter from Larry
Boatwright of Kootenai County Fire and Rescue stating that the water system has adequate flows to meet their fire flow
requirements. The reasons for disapproval have been addressed to DEQ’s satisfaction.

The plans and specifications have been reviewed and are hereby approved for construction purposes in accordance with the
Idabo Rules for Public Drinking Water Systems and Section 39-118 of Idaho Code.

Inspection of construction activities approved herein must be done by an Idaho licensed Professional Engineer (P.E.) or by
someone under the direct supervision of a P.E.

If any material deviations to this accepted design are necessary, the de51gn engineer must secure DEQ approval of the changes
prior to implementation of the changes.

Within thirty (30) days of completion of construction, Section 39-118(3) of Idaho Code requires that record plans and
specifications based on information provided by the construction contractor and field observations made by the engineer or the
engineer's designee be submitted to DEQ. The record drawings must depict the actual construction of facilities. The record
drawing submittal must be made to DEQ by the engineer representing the public agency or regulated public utility, if the
resultant facilities will be owned and operated by a public agency or regulated public utility; or by the design engineer or owner
designated substitute engineer, if the constructed facilities will not be owned and operated by a public agency or regulated
public utility. Such submittal by the professional engineer must confirm material compliance with the approved plans or
disclose any material deviations therefrom.

If construction is not completed within one year of the date of this letter, the DEQ construction approval expires. An extension
may be granted if the design engineer subrmits a written request that DEQ re-approve the plans and specifications.

Sincerely,

(/// 7M 74&/4/& s
Matt Plaisted, EIT ? /M

c: Scott Jones, Scott E. Jones & Associates, PO Box 358, Colbert, WA 99005-0358
Jim Sappington, EGID
Nate Church, PHD

File: EGID PWS (#10447_EGID PWS)

[ T SR | B [T A w o

Bremer LLC and KGG Partnership v East Greenacres Irr|gat|ﬁﬁﬂ|§t92ﬂ. 86 of 302




EXHIBIT K

Bremer LLC and KGG Partnership v East Greenacres Irrigatid0 Tlistf2tl 87 of 302




E. Jones ¥.cd.sccéales

PO Box 358, Colbert, WA 99005-0358
Phone (509)710-9177 Fax (509)292-0659 scottejones@hotmail.com

September 19, 2008

Ron Wilson, Manager
East Greenacres Irrigation District :
2722 N. McGuire Road ' '

Post Falls, ID 83854
Phone: 208-773-7579

RE: ' McGuire Industrial Park Water Pipeline Extension Project

Dear Ron:

Attached, please find four copies of the As-Builts for the above named project.

The two developers for this project are:
Emmett Burly Phone: 509-981-9573
Double B Ranch, PO Box 780, Spokane Valley, WA 99037

Gary Bremer Phone: 208-777-8485
FMI-EPS, LLC, 9456 N. McGuire Road, Post Falls, ID 83854

Please send an approved copy of this project to Gary Gaffney of the DEQ.

Please call or email me immediately if you have any questions or concerns.

Sincerely,

S

- Scott E. Jones, P.E. -
Principal Engineer

Attached: (4) Copies of As-Builts

Cc:  Emmett Burley
Gary Bremer
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FACSIMILE TRANSMITTAL

EAST GREENACRES IRRIGATION DISTRICT

2722 N. McGUIRE RD., POST FALLS, IDAHO 83854

OFFICE HOURS 8:00-NOON,12:30-4:30 MON. - FRL

.

D

PHONE 208-773-7579 - FAX 773-3476 @ @;ﬁgy

= — -
NAME : SCo77 Tt/ E£SATE -7/ F-o5

- ORGANIZATION :
FAX# /-5 T2 P2 ~oeS P

RE:
PAGES (INCLUDING THIS COVER) ___ %
(] PLEASE ACKNOWLEDGE THIS FAX
] FOR YOUR INFORMATION

<1 AS PER YOUR REQUEST
[ 1 PLEASE REPLY

COMMENTS :

-
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TLST STB)s — P29 .47

EAST GREENACRES IRRIGATION DISTRICT
- PRESSURE TEST

PROJECT NAME: 7¢ cosrzle moidws7res (272K
DATE OF TEST: 97/ @ % R
// : . .
e o e o CORY
 NUMBER OF JOINTS PER DIAMETER:
WORKING PRESSURE OF LINE: /o & F35<
TIME DURATION OF TESTi 2 #72<
TEST PRESSURE, . /5@ FPS% -
FORMULA FOR ALLOWABLE LEAKAGE: =~ i
GALLONS OF WATER USED o o
TO MAINTAIN TEST PRSSURE: (2
| ALLOWABLE LEAKAGE PER HOUR
|. TEST LEAKAGE PER HOUR =N
| TES-T'\FAILED:
© CALCULATIONS: 9 g ¢ 6.7
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B —208 41 ABFM

)

ona2

}-’I;?"‘M) ACCURATE TESTING LAB 208 762

COLIFORM BACTERIA ANALYSIS REPORT

CONTAMINANT ID# 3100

£\

East Greenacres lr, Distr.
N. 2650 McGuire Road
Post Falls, |ID 83854

Water System Nama PWS lb MNo.
East Greenacres [rr. Distr, . |1280064 RE
Collector Date Coflected County

Jim Sappington ‘|08f25¢2008 Kootenai
Repori Results Ta:

Jim Sappington

Type of System: Public
Type of Sample: Non-Compliance Sample
ATL Order No.: 2008080461

Phane #: (208) 773-7579

| Fax#: (208) 773-3476

E-mail:

Walar system info mst ba fully filed out or samples viill aot b run.,
Private samples need aot hava PWSS or Chlorina residual,
Your sample will be aaalyzed for TOTAL COLIFORMS unlass yau specify

Laboratory Name U
ATL €O

- Accurate Testing Labs,
7950 Meadowlark Way
Coenr d'Alene, ID 83815
Phone (208) 762 8378
Fax (208) 762 9082

Web site: www.accuratetesting.com
E-mail: info@accuratetesting.co

PY

LLC

fysis under Remarh Lab EPA ID No:, ID00912.

for PWS only, If this is a repeat sample, mark the date of the ORIGINAL POSITIVE SAMPLE.

. ' : TOTAL ESCHERICHI
Sample Sample Sample Location For multiple Systems: c:;:gnc?e 4 gg;?:&: Sof;gi‘;z COLIFORMS COLL
Number | Type - PWS ID No. and Water System Name reM | Date Method: Methad:

- ' , 92238-PA QJ;B-PA
91362 | C-Consbucti | Hayden - East 09:50: Absent Absent
91383 | C-Conslnucti |Hayden - South 10:00: Absent Absent
91384 | C-Constructi | Hayden - West 10:10: PRESENT| Absent

Sample Transportation by (Name).|Jim Sappington DaterTime: 08/25/2008 13:28: Analyst: WM | Date Analyzed: 08/26/2008
Sample Received by (Name) JM DatefTime: 08/25/2008 13:28: Supervisor: Rhena Cooper
Remarks:

b

remer LLC and KGG Partnership v East Greenacres Irrigation District
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Date Reviewed:;

ge3bn0f
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(o)
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oS0z




1

)

| 8-M

(=P~ g« = S ]

FROM ACCURATE TESTING LAB 208 762 9182

H)‘

1§

Sample Transpottation by (Name}:|\Jim Sappingtan Date/Time: 08/27/2008 14:00: Analyst: AR \ Date Analyzed: 08/28/2008
Sample Received by (Name). JM DatefTime: 08/27/2008 14:00: Supervisor: Rhena Cooper '
Remarks: :

l:lél:lglmer LLC and KGG Partnership v East Greenacres Irrigation District

2011-1921

Date Reviewed:

2.19 025 0"\

9071 302

|

Pty w\‘ ;'
_ ad/aI®N
Water System Nams PWS 10 No. COLIFORM BACTERIA ANALYSIS REPORT Laboratory Name %:9 \_/ U
.| East Greenacres lrr. Distr.’ .. 1280084 RE CONTAMINANT ID# 3100 : < ”.

Collector ] Date Gollected . | County A I L

Jim Sappingfon 0872772008 - |Kootenal : ] . . :
P Type of System:  Public Accurate Testing Labs] LLC

Report Results To: - Type of Sample: Non-Compliance Sample 7950 Meadowlatk Way

Jim Sappington - : Coeur d'Alene, ID 83815
' i .: 20080805 g

East Greenacres Irr. Distr. ATL Order No.: 2008080530 Phone (208) 762 8378

N. 2650 McGuire Road ' Fax (208) 762 9082
Post Falls, ID. 83854 . Wates systsm info must be fully ffled aut or samples will not be rua. Web site: www_accumtewstmg_oom

; " Privafa samples nead not have FAWS# o Chiorine residial. E-mail: info@accuratetesting.com

Phone #: (208) 7737579 |Fax # (208),773-3476 -} Your sample wilt be anatyzed for TOTAL COLIFORMS unfess you speclfy =

E-mail: analysis under Remarks. Lab EPA ’D NO:. 1000912
':; “or PWS onty, if this Isa repeat sample, mark the date of the ORIGINAL POSITIVE SAMPLE. ’ '

.' ‘ ' ime - . TOTAL  -"|ESCHERICHI
Sample | Sample Sample ' Location For multiple Systems: v 'c;::]cfed g:::: ael g?{;f.ﬁ COLIFGRMS - coLl. A
Number | Type T PWS ID No. and Water System Name PPM Date 1  Melhod: Method:

9223B-PA 9273B-PA
81519 | C-Constructi | Hayden - East 12:50: 0 Absent Abserit
91520 | C-Constructi | Hayden - South 1316: 0 PRESENT| Ahsent
91521 - | C-Construct |Hayden - West - o 13:00: 0 - |Absent Absent




82
3

FROM ACCURATE TESTING LAB 208 762 9&

9-p2-288 8:32AM

} L]
|{-$..bpmnr LLC and KGG Partnership v East Greenacres lrrigation District

E f=ot PWS only, it thisisa repeat sample, mark tha date of the ORIGINAL POSITIVE SAMPLE.

. . . PR VN
Water System Name PWS ID No. COLIFORM BACTERIA ANALYSIS REPORT Laboratory Name L)
East Greenagcres lrr istr. ) 1280064 RE CONTAMINANT ID# 3100 j" i L(
Callecior Dale Callecled | County A I I 2
Jim Sappington 08/29/2008 Kaotenai - : . ' '

i Type of System:  Public Accurate Testing Labs, LLC
Repart Results To: Type of Sample: Non-Compliance Sample 7950 Meadowlark Way .
Jim Sappington Coeur d'Alene, ID 83815
East Greenacres . Distr. ATL Order No.: 2008080363 Phone (208) 762 8378
N. 2650 McGuire Road . Fax (208) 762 9082
Post Falls, ID 83854 Waler system Infa mqst b3 fully filied out or samples will not ba rua. Web site: \w.'w.accumtetesting.com

X ” ; Private samples aeed nol have PWSH aor Chlosins restdual. E-mail: info accmatetcsting.co

Phone #: (208) 773-7579 — | Fax # (208) 773-3476 Your samplo viill be analyzed {or TOTAL COLIFORMS unfess you spacify ¢
E-mall: : analysis under Remarks. . Lah EPA 1D No:. ID00912

. Tin lori mpl ToTAL ESCHERICHIA -
Sample | Sample -|Sample Location - For multlple Sys1ems‘ . ¢ o|;;n;e d g:s?;::: g?gi&; COLIFORMS OLL.
Number | Type PWS ID No. and Water System Name " PPM Date Method; ethod:
. - 92238-PA 97238-PA
91608 | C-Construch | Hayden - East - 10:50: 0,00 Absent | Absent
01600 | C-Constuch |Hayden - West 1045 . | 000 Absent | Absent

P

Sample Transportation by (Name)|Jim Sappington DaleTime; 08/20/2008 1142 Analyst: WM loate Analyzed. 08/30/2008
Sample Received by (Name): M Dalelﬁm_e: 08/29/2008 11:12: Supstvisor: Rhena Cooper
Remarks: )

2011-1921

Date Reviewed:

§.2-08 Y
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adal
\SX\w/ji

passmases.
p/—

)

Water System Narma WS 1D Mo, | COLIFORM BACTERIA ANALYSIS REPORT T borators Hamme
— East Greenacres Irr. Distr. 1280064 RE CONTAMINANT ID# 3100 i
o Coltacor Date Callected | County A‘ l ‘I"

Jim Sappington 09/25/2008 Kootenai , ) . .

' . Type of System:  Public Accurate Testing Labs,|LLC
Repart Resulls To: Type of Sample: Non-Compliance Sample 7950 Meadowlark Way
Jim Sappington | Coeur d'Alene, ID 83815
. : 9048 ’

East Greenacres Irr. Distr. ATL Order No.: 2008090482 Phone (208) 762 8378

N. 2650 McGuire Road Fax (208) 762 9082

Post Falls, ID 83854 Watsr systeam lnfo must be fully fled out or samples vl nol be run. Web site: wyew.accuratetesting.com

K § Private samples need not have PAWS#® o« Chlarine residual, 1 E-mail: info! accuramti_ng. com

Phons # (208) 713-1579 l Fax # (208) 7733476 Your ple will ba arnalyzed for TOTAL COLIFORMS unlass you specify ’ @ ©
o E-mail; ) analysis vader Remarks. : Lab EPA D NO 1D00212
f . For PWS only, It this |s a repeat sampls, mark the date of the ORIG AL POSITIVE SAMPLE.
[C A

| : i i .| ToraL. |escHERICH
% Sample | Sample |Sampie- Location For multiple Systems: ' . Time | Chiorine Sa_m .ple COLIFORMS CoLL.
. . Collected [Residual | Original -
~ Number * | Type PWS ID No. and Water System Namé PPM Dat Method: - ‘Mthad:
ale

@ 92238-PA 9223B-PA
q 92844 | C-Constucti |F.M.i Fire Line 10:00: Absent Absent
% 92685 | C-Constucti | IMMAC, East 1435, Absent | Absent
3 92646 | C-Consirucli | IMMAG. North 14:45: Absent | Absent
% 92647 | C-Conshucli | IMMAC. South West 11-16: PRESENT| PRESEN
a 92648 | C-Constructi | IMMAG. North West 10:56: Absent | AbSent |
i—.
1]
l,_
<
o
3
Q
Q
<

2011-1921

[

=

<

(6]

<

)]

g . .

o Sample Transportation by (Name).| Jim Sappington Date/Time; 09/26/2008 .13:05: 1 Analyst: VWM l Date Analyzed: 09/27/2008

0) . . ; " :

Cl\l Sample Received by (Name): W Date/Time: 09/26/2008 13:05: Supervisor: Rhena Cooper ‘

0 { Rematks: - ’ Date Reviewed: .
l“:'iﬂ - 9-1- 06 W~
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. )
EAST GREENACRES IRRIGATION DISTRICT

2722 N. McGuire RD. POST FALLS, IDAHO 83854  (208) 773-7579 FAX (208) 773-3476

September 26, 2008

Matthew Plaisted, EIT : @
Dept. of Environmental Quality _

2110 Ironwood Parkway '

Coeur @ Alene, ID 83814-2648

RE: 2008 McGuire Industrial Park Water Pipeline Extension Project

Dear Mr. Plaisted

We have received record drawings for the McGuire Road Project. The plans have been
certified by Scott E. Jones, P.E. and dated September 19, 2008. The plans reflect newly
constructed water mainline, fire hydrant and individual services and connections to our
existing distribution system. The plans appear to accurately reflect the actual construction
we observed in our inspections.

Please accept this letter as approval for the 2008 McGuire industrial Park Pipeline
Extension Project in accordance with the Idaho Rules for Public Drinking Water systems
and Section 39-118.

Please note this project is an extension or continuation of 2007 McGuire Industrial
Park Water Pipeline Extension Project although two separate projects, the plans have
been submitted as (1) one.

Please find enclosed a copy of the Engineer’s Certifie drawmgs for your records

Should you have any further comments or questions please do not hesitate to contact our
office.

Ron Wilson
District Manager

Cc: ScottE. Jones - Scott E. Jones & Associates
Nate Church - Panhandle Health Department
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STATE OF IDAHO

DEPARTMENT OF
ENVIRONMENTAL QUALITY

C.L. "Butch® Otter, Governor

21 10 Ironwood Parkway Coeur dAlene Idaho 83814 . (208) 769-1422
Toni Hardesty, Direclor

December 11, 2008

Ron Wilson, District Manager .

East Greenacres Irrigation District :

2722 N McGuire Rd @
Post Falls, ID 83854 '

roegidadiemailcom

RE: Acceptance of the 2007 and 2008 McGuire Industrial Park Water Pipeline Projects

Dear Mr. Wilson:

This letter is intended to acknowledge that in the two letters dated September 26, 2008 East Greenacres
Irrigation District (EGID) approved and accepted responsibility for the new water mains associated with the two
projects referenced above. This notice completes the requirements in the Idaho Rules for Public Drinking

Water Systems for these water main extensions.

In our September 26, 2008 letter to Gary Bremer with FMI-EPS, LLC we had accepted the record drawings as
prepared by Scott Jones, P.E for the same two projects.

Smcercly,

.J[m ,' /Qf%w

Gary J. ‘/Gafﬁley, P’ E S

v el Tneviadey Wb gy

c: Gary Bremer, {iun «w:fini-ems.com
Scott Jones, Scott E. Jones & Associates s ocionesg boimail cem
Jim Sappington, jinv.ceidicemail.com
(#10670 with plans in EGID PWS file)
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EMPIRE
SURVEYING &

«zj(::>r7ﬁ;a., | _
[y \;-»-'i_,
h 3

(20B) 772-8581 -

Fax: (208) 772-8582
P.0. Box 12
Hayden, Idaho 83835-0012

CONSULTING, INC

L
1 1

East Greenacres Irrigation Dist.
2722 N. McGuire Rd.

Post Falls, ID 83854

RE: BREMER, L.L.C.

Gentlemen,

July

22, 2009 e g

Please find the enclosed copy concerning the above
referenced subdivision short plat for your review. Panhandle
Health District and the Dept. of Environmental Quality will
request that we provide a letter from you stating that water will
be available to all lots and that no water main extensions will

be required to service this subdivision.

Please review as soon

as possible and send your response letter to Panhandle Health
District and DEQ with a copy to this office.

Thank you for your assistance and response concerning this
subdivision. Should you have any guestions, please do not

hesitate to contact our office.

Enc.
- 2065-091.1tr

Singerely,

/

-- a@ o/r;aco é/d
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property that is the subject of this application. e

MINOR/ PRELIMINARY SUBDIVISION & PUD APPLIC ,

Kootenai County Building and Planning Department

Subdivision / PUD Name._. BREMER, L.L.C.

Application for: “Minor'Subdivisioni__X___ Major Subdivision (prelim) PUD (prelim)
No. of acres _10.675 ___ No: of lots 2 __Parcel #_0-X144-001-002-0
Sec. 21, - Twp.. “51N Rng. _5W Zoning District _
Comp Plan designation____ | - ACI? Flood zone? Yes No
Directions to site : ' I

AND THE SITE ON SQUTH SIDE OF HAYDEN AVE AND EAST OF MCGUIRE ROAD

KGG PARTNERSHIP (GARY BREMER) 777-8485 '
Applicant Name ’ Phone E-mail

9456 N. MCGUIRE ROAD POST FALLS _ID 83854
Address City . State Zip

SAME AS ABOVE s - .

Property Owner(s) Names Phone _ E-mai
Address - City State - Zip

EMPIRE SURVEYING & CONSULTING INC. 772-8581 o eselnc@verlzon net
Engineer/ surveyor Phone E-mail

PO BOX 12 - . HAYDEN ID : 83835
Address . City State Zip.
Contact Person (gelect one): o Owner -0 Applicant X Engineer / Surveyor

APPLICATION REQUIREMENT

Note: Please refer to the appllcable ordmance(s) for a complete list of appllcatlon requmaments One
complete application packet must be provided for the County and for each reviewing agency/ organization.
Required enclosures for agency packets shown with a *.

Appllcatlon Requirements: -

Req'd Rev'd ’ Req'd Rovd
KAPPLICATION FORM o ' X O CONCEPT,UAL STORM. PLAN m 0O
APPLICATION FEES ’ m o CONGEPTUAL ENG. PLAN o o
TITLE REPORT (two copies) _ ® O TRAFFIC IMPACT STUDY O 0
¥ LARGE PLAT/ PLAN including supplemental *  GEOTECHNICAL ANALYSIS o o
pages (3 copies for County, two Hwy Dist)i w| 0 WETLAND DELINEATION 0D o
SMALL PLAT/ PLAN (max. size 11°X17") © @& O EXISTING RESOURCESMAP .00 O
SURROUNDING AREA MAP 5 | 0O NOTORIZED AUTHORIZATION 0O 0O
#PHOTOS = 0O OTHER o o
ANARRATIVE ® O OTHER 0o o
GROUNDWATER REPORT a OTHER 0O o
Agency Letters (STAFF):
) Req'd Rov'd ) . Req'd Rev'd

FIRE DISTRICT KOOTENAI COUNTY o ' '
HIGHWAY DISTRICT. 'PQST FALLS - X O CciTYy . 0o 0o
IDAHO TRANS. DEPT. o 0O KOOT. COUNTY WEEDS. DEPT. O 0O
PANHANDLE HEALTH DIST. m} ‘ID DEPT OF FISH AND GAME o o
DEQ 3 0O ID. DEPT. OF WATER RES. o o
WATER DISTRICT EAST GREENACRES W O ARMY CORPS OF ENGINEERS O [
SEWER DISTRICT INDIVIDUAL a m} COEUR D'ALENE TRIBE v O o
SCHOOL DISTRICT [} ] OTHER o o

OTHER s o o

| hereby authorize the Kootenai County Building and Planning Department to enter onto and lnspect the

Property owners signatures ' Date
Date

03-14-06
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1 ENCRES IRAION A DlSIC

August 7, 2009 E || - @

)

Margie Monaco:

Empire Surveying & Consultmg, INC.
P.O. Box 12

Hayden, 1D 83835-0012

RE: McGuire Industrial Park

.Dear Ms. Monaco

I have received your letter dated July 22, 2009 concerning the above referenced subdivision,
requesting a will serve for this subdivision. The approval for the project(s) has been given by
EGID and DEQ. Please review the attached approval letters that are on file with the prospective
agencies. Additional | have attached the “Will Serve” provided by EGID dated May 13, 2008. |

Therefore, the following McGuire Industrial lots currently being served, Lot 1, Lots A/ B.. Lot 3
is not current recelvmg water, however it is eligible to receive water without a mainline

extension.

Should you have any further comments or questions please do not hesitate to contact our office.

Sincerely

on
- District-Manager
ron@eastgreenacres.org

(of Gary Gaffney, P.E. DEQ
Nate Church PHD

>Fax(2087733476 “Eastgreenacres org T
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KOOTENAX C‘QUJN’I‘Y

September 1, 2009

TO: Avista
Bonneville Power Administration
Post Falls Highway District _ C PY
Department of Environmental Quality
Kootenai County Fire & Rescue
Panhandle Health District
East Greenacres Irrigation District v~
Kootenai County Noxious Weed Department

Kootenai County Building Department
Cities of Post Falls, Hayden & Rathdrum

FROM: Mel Palmer, Planner I
mpalmer@kcgov.us

RE: Case No. MIN09-0018, Bremer, LLC
Request for comments .

The Applicant is requesting to subdivide Lot 2, Block 1 of McGuire Industrial Acres into
two (2) lots. The parcel (Lot 2 Block 1) consists of approximately 10.6745 acres located
in the Industrial zone. The parcel was originally a part of the McGuire Industrial Park
Plat, recorded on August 16, 2004 and most recently a part of the McGuire Industrial
Acres Replat, recorded on April 30, 2008. See Exhibits S-11 and S-13.

Lot A is proposed to be approximately 4.795 acres and Lot B is proposed to be
approximately 5.879 acres. Lots A & B are developed. Access to Lot A will be via an
existing private driveway off McGuire Rd. and access to Lot B will be a via an existing
private driveway off Hayden Ave. East Greenacres Irrigation District is currently serving

the existing buildings on Lots A & B. Septic service will be provided via existing private
septic systems.

Parcel Number: 0-K144-001-002-0

‘Serial Number: 312529

Applicant/Owner:  KGG Partnership (Gary Bremer)
9456 N. McGuire Road, Post Falls, ID 83854

Applicants

Representative: Empire Surveying & Consulting, Inc.
PO Box 12, Hayden, ID 83835

PHONE (208) 446-1070 °®* FAX (208) 446-1053

OO T A

451 GOVERNMENT WAY * RO. BOX 9000 ®* COEUR D'ALENE, ID 83816-9000
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ey

COPY
Property Description: Legal Description: McGuire Industrial Acres, Lot lot(k:fﬁ uj 54
Section 21, Township 51 North, Range 05 West.

Property Location: ~ The subject parcel is located on the southeast comer of McGuire
and Hayden Ave. on the northwest side of Kootenai County.

Attached is the information submitted by the Applicant relative to this request. Should
you require additional information, please contact this office. (Exhibits: A-1, Application;
A-3, Narrative; A-4, 8 x 11 Preliminary Plat Map; A-11, Photos; (A-5, Large Plat Map -
Post Falls Highway District only); (PA-1 through PA-5 — East Greenacres Irrigation
District, Idaho Department of Environmental Quality and Panhandle Health District only);
§-14, ProVal Information; S-15, Assessor’s Maps)

Please review this request and provide comments regarding this application within 30
days,. If you have no comments, please advise us accordingly. Thank you for your
assistance and cooperation.

c¢: Empire Surveying & Consulting, Inc.
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t R I RO
: (208) 772-8581
E_MP'RE Fax: (208) 772-8582
SURVEYING & . P.0. Box 12

Hayden, ldaho 83835-0012

CONSULTING, INC..

RE: NARRATIVE/REVIEW - BREMER, L.L.C. - SUBDIVISION OF LOT 2,
BLOCK 1, MCGUIRE INDUSTRIAL ACRES, KOOTENAI COUNTY, IDAHO

Empire Surveying and Consulting has reviéwed the topographic features and the
published hydrogeologic information for the subject property. This report presents this
background information to assist in subdivision of Lot 2. ,

' PROPOSED DEVELOPMENT

The property is a subdivision of existing Lot 2, Block 1 McGuire Industrial Acres. Lot

~ 2 will be subdivided into two (2) lots. Lot 2 will be changed to two (2) lots, Lot “A” will
be 4.795 acres and Lot B will be 5.879 acres. Lots A arid B are developed. Expanded
development of Lot B has recently been completed in accordance with Kootenai County
ordinances. The necessary infrastructure for the development of Lot 2, including .
parking, water and septic system has been installed on Lot 2 for industrial use. Lot A has
an existing structure on the property with i 1mprovements all of which will be on the'
proposed boundaries of Lot A. '

- SITE CONDITIONS

‘The subject property is located at the southeast corner of McGuire and Hayden Avenue
on the northwest side of Kootenai County. Lots A and B access from McGuire Road and
Hayden Avenue, respectively. The natural ground surface on the property slopes
;iownward from southeast to northwest. The slopes are very gently sloping. The

maximum relief across the property is 7 feet or less than 5%. The vegetation consists of
grassland and deciduous bushes, native grasses and weeds.

ROADWAY ACCESS |

Lots A and B access McGuire Road and Hayden Avenue respectively from existing
private paved driveways.

- SEPTIC SYSTEMS

Both Lots A and B have existing drainfields. The drainfield for Lot B was recently
‘installed and approved by Panhandle Health District.

DOIVIESTIC WATER SUPPLY

Domestic water is supplied to both lots by East Greenacres Imgatlon District. All water
Jmes_hazehemmstaﬂedi&semeih&mstmgbuﬂdmge onLots-A-and B.

D
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WETLANDS

The on-site soils appear to be Kootenai<Bonner Association according to the Kootenai
County soil survey. Standing water was not observed on the subject property at the time

- of the site reconnaissance. It is unlikely jurisdictional wetlands exist on the subject
property due to the soil conditions and the slope of the natural ground surface.

SENSITIVE AREAS

The subdivision has natural slopes of 5% or less and does not have sensitive arcas
defined within the Kootenai County subdivision ordinance.

. CONCEPTUAL STORM WATER PLAN

During constructlon of existing industrial structures, outbmldmgs and dnveways, best

management practices were employed to prevent off-site transport of sediment during the

construction process. Best management practices included silt fences, straw bale dikes
and sedimentation ponds. The site improvements were designed to collect and treat
storm water run-off in accordance with the Kootenai County standards and best
management practices :

We are available to answer questlons you may have regarding this report or to provide
additional services as needed

EMPIRE SURVEYING & CONSULTING, INC.
JonP. Mona_co, PLS.

7/17/09
2065-091.nar
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SUBDIVISION OF
LOCATED IN THE
RANGE 5 WEST,

LOT 2,

BREMER L.L.C.

SHEET { OF 2

BLOCK 1, McGUIRE INDUSTRIAL ACRES,
N.W. 1/4 OF SECTION 21, TOWNSHIP 51 NORTH,
BOISE MERIDIAN, KOOTENAI COUNTY IDAHO
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wumﬂmmmsruorsmmuu TO'IN‘NF‘!INWN

RANGE 8 WEST, BOSE TOUNTY, 1DAHO ANO

FOLLOAYS:
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2009-08-27 15:02 Empire N)Weyi ng 208-772-8582 >*w(+4§1 071 P &/5

EAS.. 3REENACRES IRRIGATIO. DISTRIC T

2722 N. MeGUIRE RD. * POST FALLS, IDAHO 83834 = (208) 7737579 » FAX 773-3476

May 13, 2008

Mr. Gary J. Gaffney, P. E.

Idaho Division of Environmental Quality
2110 Ironwood Parkway

Loeur dAlene, 1D 83814

RE: 2008 McGusire Industrial Park Extension Project

Dear Ga?y: _

Tha McGuire Industrial Park Is located in the NW % of Section 21, T:5IN., R5W, B.M,,
Kootenal County, Idaha, and is within the houndary of East Greenacres 1m§atscn Dsstnct :
and is eﬁgma to recehe domesﬁc waterﬁ'otn our system. _

We have the capacity, wimngn&:s and intent {o serve the Mc@uh“e“lﬂdus‘cnaf Park

Although mzinlines are In place to serve most of the Park, an extension I8 currenty

being propesed to improve service along Hayden Avenue, This extension will be an
axtension m‘ our System and sutzfect to applicmble State and District requirements.

Chief of F“efd Wﬁﬂs
East Greenacres Drigation D%wicr

ISwvb

cer Scott Jones, P, E.
Nata Church, Panhandie Haaith District
8l Mahvin, Gty of Post Falls
Gary Bremer, FM1- BEPS UL

o
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EAST GREENACRES IRRIGATION DISTRICT

N2 N MeGuire RD.  POSTFALLS, IDAHO 83884 (208) 773-7578  FAX (208) 773-3476

September 26, 2008 -
-~ COPY

Matthew Plaisted, BIT ' ‘ U

Dept. of Environmental Quality ‘ '

2110 Ironwood Parkway

Cocur &’ Alene, ID R3814-2648

RE: 2008 MoGuire Industrial Park Water Pipeline Exteasion Project
Dear Mr. Plaisted

Weo have received record drawings for the McGuire Road Project. The plans have been
certified by Scott E. Jones, P.E. and dated September 19, 2008. The plans reflect pewly
constructed water mainline, ﬁxehy&mﬁandmcﬁwdn&l servicas and connections to our
existing &Ism'bunonm The plans sppear fo mmtciy reflect the actusl construction
we observed in our inspections.. 4

Please accept this Iotier as approval for the 2008 McGuire mdus!nal Park Pipeline
Extension Project in accordance with the Idabo Rules for Public Drinking Water systems
and Section 39-118,

Hzase note this project is an extension or contination of 200 7 McGuire Indastrial
Park Water Plpeline Extension Project af:iw&gk fwo mpmm projects, the plans ?;m’e
been submitted as (1) one. .

Please find enclosed & copy of the Engineer’s Certified drawings for your records

Should you have any further comments or questions plesse do not hesitate t conact our

office.
ayen
/,Sincm* // / //
{ —, i {
| on Wilson

Pristrict Maneger

Co: ScottE Jones - Scott E. Jones & Associates
“Nate Church - Psnhandle Health Department

TN s

*VY“

Bremer LLC and KGG Partnership v East Greenacres Irrigatidfistatl 122 of 302




2009-08-27 15:02 Empire Tyrveying 208-772-8582 7 " 461071 P &/6

EAST GREENACRES IRRIGATION DISTRICT

2722 N. McGuire RD.  POST FALLS, IDABO 83884  (208) 773-7879 FAX (208) 773-3476

Vsqitembcr 26, 2008 | | @ @ L)’[[:: x)

Matthew Plaisted, BIT .
Dept. of Bnvironmentsl Quality
2110 Iroowood Peskway

Coeur & Alene, ID 83814-2648

RE: 2007 McGuire Industrial Park Water Pipeline Extension Project

We have received record drawings for the McGuire Road Project. The plans have been

certified by Scott E. Jones, P.E. and dated Septeraber 19, 2008. The plans reflect newly

‘comnstructed water mainline and connections o our existing distribution system, The plans
appear to accurstely reflect the actmal construction we observed in our inspections. :

Please aceept this letter as approval for the 2007 McGuire industrial Park Pipeline
Extension Project in accordance with the Idaho Rules for I’ubkc Drioking Water systerns

' 2nd Section 39-118. ~
Pleass find enclosed a copy of the Enginesr?s Certified drawings for your records
Should you have auy ﬁn-&z,,r comments of qn.,stzoas please do not hesitate o contact our
office.

Sfhcekely, /

e )
el
Qon Wilson

District Manager

Cec: ScottE.Jones- Scott E. Jones & Associates
Nate Church - Panbandle Health Department

8D
of
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2009-08-27 15:02 Empire "yrveying 208-772-8582 :"""“"?46’1071 P 3/6

STATE OF IDAHO i [ E £F
DEPAFTMENT OF @ @ e Y
ENVIRONMENTAL QUALITY S/ {
211D ftonwosd Panweay « Coar & Aione, Jdsho 83814 « {208} 769-1422 C.L. *Buich" Ofttar, Governor
Tonl Hardesty. Dweclor
December 11, 2008
Ron Wilson, District Manager
-Bagt Greenscres Irrigation District
2722 W Mcligire Rd
Post Falls, 1D 83854
ron.esid com

RE: Aweptanw of the 2007 and 2008 McGuire Industrial ?ark Water ?ipelme Proiects
Dear M, Wilson: |

T’knsle:mrmmtendedtoacknawicdgcthazmﬁwmiﬁﬁ:m dated September 26, 2008 Bast Greenscres
Trrigation District (EGID) approved and accepted mm'blmy for the new water maing associated with the two
projects referenced above. This notice completes the requirements in the Idabo Rules for Public Drinking
Water Systems fcr thesa water main extensions.

. inmnScptemﬁerﬁG 2008 leﬁa‘to&&qrﬁmnmmﬁim-‘ﬁi’s imweba&acccpmdthem:d&mmngsas
pmpamdbv Scott Jones, P.E for the same two projects.

czeiy,
"Té’{ 2 !f‘\
z. Gary Bremer,Gary g@ﬁmms com .
‘ Scots Jones, Smﬁ E. Jones & Asseciuiss scmgcgonns(’ Shotmail com
Jim Sappinglog, jimn.egidi@email com

(#10670 with plans in BEGID PWS file)

oH

g ¥
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2009-08-27 15:02 Empire f‘“*’:%veying . 208-772-8582 > 461071 P 2/6

EAST GREENACRES IRRIGATION DISTRICT
2722 North McGuire Road Post Falls, ldaho 83854 » {208) 773-7579

August 7, 2009

Margie Monaco

Empire Surveying & Consulting, mc
P.O. Box 12

Hayden, 1D 83835-0012

RE: McGuire Industrial Park
Dear ds. Monaco.

1 have received your letter dated July 22, 2009 concerning the abo?e referenced subdivision, |
requesting a will serve for this subdivision. The approval for the project{s) has been given by
EGID and DEQ. Please review the attached approval letters that are on file with the prospective

‘agencies. Additional{ have attached the “Will Serve™ provided by EGID dated May 13, 2008.

Therefore, the following McGuire Industrial lots currently being served, Lot 1, Lots A 7 B.. Lot 2
5 not current recelving water, however it is eligible to receive water without a maintine

externsion.

Shiould you have any further comments or questions please do not hesitate to contact our office.

ETHALI

District Manager
1ODRCRARTCOOACIRS. 078

C. Gary Gaffrney, P.E. DEQ
Nate Church PHD

Fax: (2{}8} 773-3476 » Eas tgreenacres org’

@ O DN/

09‘6»

)
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MINOR/ PRELIMINARY SUBDIVISION & PUD APPLlCATION
Kootena| County Bulldmg and Plannmg \Department
Subdivision / PUD Name BREMER L.L.C.
Apphcatlon for: Mlnor Subdlwslon X Major Subdivision (prelim) - PUD (prelim)
No. of acres _10: 675 No of lots _ Parcel #_0-X144-001-002-0
Sec._ 21 ” Twp _Rng. _5W Zoning District '
Comp Plan desngnatlon : . ACl? Flood zone? Yes No

Directions to site__Us : v \VDE
AND THE SITE ON SOUTH SIDE OF HAYDEN AVE AND EAST OF - MCGUIRE ROAD

Application Requirements:

KGG PARTNERSHIP (GARY BREM?ER) i 777-8485
Applicant Name . Phone - : : © E-mail

9456 N. MCGUIRE ROAD POST FALLS . ID 83854
Address City State Zip

SAME AS ABOV'E . -

Property Owner(s) Names . Phone o ) E-mail
Address” ‘ City State ) Zin :

EMPIRE SURVEYING & CONSULTING, INC. 772-8581 ' eseince@verizon.net
Engineer/ surveyor . Phone . ) - E-mail

PO BOX 12 HAYDEN ID . 83835

Address City State Zip
Contact Person (gelect one): o Owner " - o Applicant % Engineer / Survéyor

APPLICATION REQUIREMENT :

Note: Please refer to the appllcable ordinance({s) for a complete list of apphcatlon requirements.” One
complete appllcatlon packet-must be provided for the County and for each rewewmg agency/ organization.
Required enclosures for agency packets shown with a +.

Reqd Rovd ‘ . Reqd Rovd

AAPPLICATION FORM - m & CONCEPTUAL STORM.PLAN & B
APPLICATION FEES ' m o - CONCEPTUALENG.PLAN O O
TITLE REPORT (two coples) @ ¢ TRAFFIC IMPACT STUDY a o
*LARGE PLAT/ PLAN including supplemental GEOTECHNICAL ANALYSIS o o
pages (3 copies for County, two Hwy. Dist) rg WETLAND DELINEATION @ o
SMALL PLAT/ PLAN {max. size 11"X17") @ o EXISTING RESOURCES MAP. [0 O
SURROUNDING AREAMAP " 2 NOTORIZED AUTHORIZATION. 0O O
*PHOTOS o OTHER O o
#%NARRATIVE ® OTHER 0o
GROU E%,‘A;Ei/REFEEL : f . o . OTHER o o
Agency Letters (STAFF):

. Req'd Rev'd Req'd Reov'd
FIRE DISTRICT KOOTENAI COUNTY X O
HIGHWAY DISTRICT_POST FALLS ® O oy o o
IDAHO TRANS. DEPT. ' o o KOOT. COUNTY WEEDS.DEPT. O 0O
PANHANDLE HEALTH DIST. ® O ID. DEPTOF FISHANDGAME [ 0O
DEQ ' ® O ID. DEPT. OF WATER RES. oo
WATER DISTRICT EAST. GREENACRES K O ARMY CORPS OF ENGINEERS O 'O
SEWER DISTRICT INDIVIDUAL 0 o COEUR D'ALENE TRIBE oo
SCHOOL DISTRICT o o OTHER : O g

OTHER ' oo

.1 hereby authorize the Kootenai County Building and Planning Department to enter onto and inspect the

property that is the subject of this application. :
| , | _ Gz vwe T 7/ 2

Property owners signatures
Date

03-14-06
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PANHANDLE HEALTH DISTRICT

Healthy People in Healthy Communities

8500 N. ATLAS ROAD
HAYDEN, IDAHO 83835

fa
Public Health http:lfwww.phd1.idaho.gov
~ September 2, 2009 '

ENVIRONMENTAL HEALTH

Bremer, LLC
KGG Partnership
9456 N. McGuire Rd.

S | . COPY

RE: Bremer, LLC

To All Concerned:

The residential subdivision known as Bremer, L1 C consisting of 2 lots on 10.68 acres located in Township 51N
Range 05W, Section 21 within Kootenai County in the State of Idaho has been reviewed by Panhandle Health District
{PHD). PHD will grant final plat approval when the following conditions are satisfied:

‘s If the project is going to require either water main extensions, PHD must receive a letter from the
Department of Environmental Quality (DEQ) or a Qualified Licensed Professional Engineer (QLPE)* stating
water services for Bremer, LLC meet the State of Idaho Standards.

s  PHD must receive aletter from East Greenacres Water District (the water purveyor designated on the
application) stating they have the capacity and willingness to supply water to both lots. If the proposed
subdivision ¢an be provided with water services via installation of service lines off of existing mains, request
that the water purveyor also include a statement that there is no need to extend or replace the existing water
mains to serve any lot in the development.

e  The water source must be stated on the plat as part of the owner’s certificate block as required by ldaho
Code §50-1334.

o  Two signature biocks must be included on the plat for Panhandle Health District, one to approve the plat and
one to lift the sanitary restrictions as required by ldaho Code §50-1326 to §50-1329,

All shallow injection wells (drywells) must be registered with PHD and corresponding fees paid.

Blue-line copies of the plat including signature page(s) must be supplied to PHD.

PHD will lift the sanitary restrictions when the final plat/mylar is sngned Please note that plat approval does not
guarantee these lots are buildable. If you have any questions or require additional mformatxon please call Panhandie

Health District.

_ PHD recommends that the suitable drainfield sites are located on the face of the plat. It is the owners’ responsibility
to protect and preserve the approved drainfield and replacement areas at all times.

*specific QLPE language necessary to lit the sanitary restrictions.

it Kt

Kristina Keating
Registered Environmental Health Specialist

Smcerely,

cc; Kootenai County Technical Services
DEQ
East Greenacres Water District -
. Empire Surveying and Consulting, Inc.

Bonners Ferry (208) 267-5558, Kellogg (208) 786-7474, Sandpoint (208) 265-6384, St. Maries (208) 245-4556
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_EAST GREENACRES IRRIGATION DISTRICT

S22 North MGr Road PtFlIldah3854 . (208) 773-7579

COPY

September 22, 2009

Mel Palmer, Planner |

Kootenai County Building and Planning Department =
451 Government Way )Y
P.0O. Box 9000 / v
Coeur D’Alene, ID 83816-9000 ' o

subject: Case No. MIN09-0018, Bremer, LLC

Dear Mr. Palmer » -

| have received the application and exhibits pértaining to the request to subdivide Lot 2, Block 1 of McGuire
~ Industrial Acres into (2) lots. My review has determined there are no known conflicts. Therefore, at this time
'East Greenacres rrigation District has no further Comments.

Should you have any further questions regarding this matter pléase do not hesitate to contact our office,

Sincerely

/ .
on Wilson

District Manager
Ron®@eastgreenacres.o

Fax: (208) 773-3476

Eastgreenacres.org
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‘ IRRIGAIN DISTRI CT

April 12, 2010 ' | - CY

John Manaco

Empire Surveying & Consultmg, INC. j _ .
P.O.Box 12 o , .
Hayden, ID 83835-0012

RE:-Case No. MIN09-0018, Bremer, LLC

Dear Mr. Monaco

The McGuire Industrial Park also referenced as Bremer LLC is located in the NW1/4 of section 21, T.51N. R.5W,

B.M, Kootenai County, Idaho, and is within the boundary of East Greenacres Irrigation District and is ehglble to
recewe domestic water from our system.

We have the capacrty, and the wﬂhngness to serve the above referenced Case No. MIN09-0018.

~ Should you have any questions please do not he51tate to contact me

District Manager
Ron@eastareenacres.ord

€L Jay Lovéland, PHD, jloveland@phd1.idaho.gov

2722 North McGuire Road Post Falls; Idaho 83854 e (208) 773-7579

R

Fax: (208) 773 3476

B Ve e it R A s e

et

Eastgreenacres org

Bremer LLC and KGG Partnership v East Greenacres Irrigatidfistatl 134 of 302




STATE GF LARG i g
COLMTY OF KOOTERAL >
Susan P. Weeks, ISB # 4255

James, Vernon & Weeks, P.A. | —
1626 Lincoln Way , ZBH HB\ ] 7 Pﬁ LI 08
Coeur d’Alene, ID 83814 CLERK DISTRICT COURT

Telephone: (208) 667-0683
Facsimile: (208) 664-1684 Ll
t //

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability CASENO. CV-11-1921

company, and KGG PARTNERSHIP,
: AFFIDAVIT OF WEEKS IN SUPPORT OF

Plaintiffs, DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT

EAST GREENACRES IRRIGATION
DISTRICT,

Defendant.
STATE OF IDAHO )

: SS.

County of Kootenai )

SUSAN P. WEEKS, being first duly sworn upon oath, deposes and says:
1. [ am one the attorney for Defendants in the above matter. Iam over the age of
18 years and competent to testify as a witness herein. The matters stated herein are within my

personal knowledge.

2. Attached hereto as Exhibit “A” is a true and correct copy of the McGuire

Industrial Park subdivision as recorded in Book J of Plats, Page 66 and 66A, Records of

Kootenai County, Idaho. (The partieé agreed that certified copies were not required.)

WKS oA RdH EBPYre b S ERRRAMRAELF M adoltndddi OR SUMMARY JUDGMENT: 1  1350f302
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3. Attached hereto as Exhibit “B” is a true and correct copy of McGuire Industrial
Acres subdivision, as recorded on April 30, 2008, in Book K of Plats, Page 144 and 144A,
Records of Kootenai County, Idaho.

4. Attached hereto as Exhibit “C” is a true and correct copy of Bremer subdivision

as recorded Book K of Plats, Page 287 and 287A, Records of Koote_r__léi County, Idaho.

S @ Yok

SUSAN P. WEEKS

SUBSCRIBED AND SWORN to before me this / é'gay of November, 2011.

Residing at: J{ v o 7o 40
Commission Expires: /Q ~/ b~/ 3/

CERTIFICATE OF SERVICE

‘ﬂ‘
I hereby certify that on the _!_/)_'day of November, 2011, I caused to be served a true and correct
copy of the foregoing instrument by the method indicated below, and addressed to the following:

-Arthur Bistline O U.S. Mail
1423 N. Government Way m/ Hand Delivered
Coeur d’Alene, ID 83814 U Overnight Mail

O Telecopy (FAX) (208) 665-7290

S B Mot
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Breme

N. M, SEC. CORNER FOUNG

MC G UIRE’. INDUSTRIAL PARK

NORTH, RANGE 5 WEST, BOISE MERIDIA

SUBDIVISION OF A PORTION OF TKACTS 6,7,8,9 AND 10, GREENACRES PLAT NO. 4
"BOOK B AT PAGE 55, LOCATED IN THE N.W. 1

Beok I Pa ‘ge b
ECORDED IN ~

4 OF SECTION 21, TOWNSHIP 51
KOOTENAI -COUNTY, IDAHO

LA Wity 2" atom. Cae SHEET 1 OF 2
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LEGEND
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(=} mrzsmﬂo:a JRON ROD WITH P.L.S5. 418.

w Jevares si X 36 IRON PIPE HARKED INI YIAL FOIN7
S C e Tt ing, Phe —

& DENOTES CALCULATED POSITION NOTHING SET R

(M) DENDTES MEASUREMENT THIS SURVEY

(R) DENOTES MEASURENENT OF RECORD

OTHERS AS NOTED

REFERENCE

JRRIGATION FLAT NO. 4 BOOK B AT PAGE S5.
ZJ £ 5. F. RECORD OF SURVEY RECORDED IN BOOK 11 AT PAGE 238A.
32 DURTSCH! RECORD OF SURVEY RECORDED IN BOOK 18 AT PAGE 267,
) £ 5. E RECORD OF SURVEY RECORDED IN BOOX 21 AT PAGE 179,
5) KOOTENAI L0, SURVEYDRS SURVEY RECORDED IN BOOK Z0 RT PAGE 247.
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EMPIRE P.O. BOX 12
HAYDEN LAKE, ID. 83835
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MC GUIRE INDUSTRIAL PARK

Book I Page okt :

SUBDIVISION OF A PORTION OF TRACTS 6,7,8,9 AND 10, GREENACRES PLAT NO. 4 RECORDED IN
BOOK B AT PAGE 55, LOCATED IN THE N.W. 1/4 OF SECTION 21, TOWNSHIP 51
NORTH, RANGE 5 WEST, BOISE MERIDIAN, KOOTENAI COUNTY, IDAHO

OWNERS CERTIFICATE

THESE PRESINTS THAT DOUBLE ‘B RANCH, A PARTNERSHIP AND KGG PARTNERSHIF, A
MIW/P 'WRE THE REDORD OWERS OF THE FOLLOWING DESCRIBED REAL PROPERTY, T0-NIT:

A mcrwwulmnrmnovu' TRACTS 6, 7. 8, 9 AND 10. GREDNACRES PLAT NO. 4 AS RECORDED IN

800K B OF PLATS AT PRGE SS, LOCATED IN THE NORTHWEST 14 OF SECTION 21, TOWNSHIF 51 NORTH,
RRAGE § WEST, BOISE MERIDIAN, NKDOTENA] COUNTY, IDAWO ANO BEING DESCRIBED BY MLTES AND BOUNDS AS
FOLLOWS:

COTENCING AT A FOUND TRON ROD AND ALLIINUM CAP MARKING THE NORTHNEST CORNER OF SECTION 217

THENCE.  SOUTH 4s‘ n' A4 EAST. A DISTANCE OF 35,41 FEET 10 THE NORTHUEST CORNER OF TRACT 8,
GREENAGRES PLAT

THENCE, SDUTH 18° §4° 23" EAST, # DISYMG OF 15.83 FEET TO THE INTERSECTION OF THE SOUTH
RIGHT~Or-} Mv LINE OF HAYDEN AVENUE WITH THE EQST RIGHT-OF-MAY LINE OF MCGUIRE RORD AXD THE POINT
OF BEGINNING:

THENCE, ALONG THE SOUTH RIGHT-OF-WAY LINE QF MAYDEN AUEMUE, NORTH §9° 41' §7" EAST, A DISTANCE OF
2462, 86 FEET!

THENCE, T4 48° S7° 44 WEST, A DISTAACE OF 1925, 14 FEET TO THE [NTERSECYION HITH THE EAST
Rlaw-pr-mv LINE OF HCGUIRE RORD:

ALONG THE EAST RIGNT-OF-wAY OF fCGUIRE ROAD. NORTN O0* 29 25 REST, A DISIANCE OF
125&35 FEET 10 THE POINT OF BEGINVING AND CONTAINING 21,085 ACRES OF LAND, MORE OR LESS.

SAJD DWNERS MAUE CAUSED THE SAME 11} BE PLATTED INTO LOTS AND BLOCK 10 BE KNOWN AS *NMCGUIRE
INDUSTRIAL Prex™,

SUBJECT 10 EXISTING EASEMENTS OF RECORD OR IN UIDt
DEDICATING ERSEVENTS SHORN ON THE FACE OF THE PLAT.

DOMESTIC WATER SHALL BE SUPPLIED YQ THE LOTS PLATTED HEREDN BY THE EAST CREENACRES IRRIGATION
DISTRICT.

SONJTARY SEHER FOR THIS PLAT IS TO BE PROU/DED BY INDIVIDUSL SEPTIC AND DRAINFIELD SYSTOM.
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R A

SURVEYOR'S CERTIFICATE

1, JON P. MONALCO, PROFESSIONAL LAND SURVEYOR NO. 4194, 00 ND?EBY CERTIFY THAT

THIS PLAT OF "MC GUIRE INDUSTRIAL PARK' WAS DRAWN FROM AN ACTUA!

SURUEY MADE ON THE GROUND UNDER MY OIRECT SUPERUISION AND nucwavnv REPRESENTS

THE PDINTS PLATTED THEREON AND 1S IN CONFORMITY WITH THE 1DAHO CODE RELATING 10
PLATS ANO SURVEYS.

1 FURTHER CERTIFY THAY THE DWNERS CERTIFICATE SMOWN WEREON CONTRINS A

TRUE AND RCOURATE DESCRIPTION OF THE LAND HEREIN SUBDIVIDED. ALL SURUVEYS -
MERE PERFORNED UNOER THE DIPL‘?DN IF THE DMWNERS. R

4 7/7 /o

JON P, MONALO, P.L.S, 4154

P.O. BOX 12
HAYDEN LAKE, ID. 83835
S URVEYING (208) 772-8581

C ONSULTANTS (208) 772-8562 FAX
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Breme

McGUIRE INDUSTRIAL ACRES Book ¥ Page 14
REPLAT OF LOTS 1 AND 2, BLOCK 1, McGUIRE INDUSTRIAL PARK ¢ aspsa4000
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Breme

OWNERS CERTIFICATE

NNOW ALL MEN BY THESE PRESENTS THAT DOUBLE “'B' RANCH, A PRRTMIRSHIP AND KGG PARTWERSHIF. A
PARTNERSHIF ARE THE RECORD OWNERS UF THE FOLLOWING nmlm REAL PROPERTY, T0-WIT:

A TRACT DF LAND BEING LOTS 1 AND 2, BLOOK 1, MGGUIRE INDUSTRIAL PARK AS RECORDED |

800X “J"* OF PLATS AY PAGE 66, LOCATED IN THE NORTHRWEST 1+4 OF SECTION 21, TOWNSHIP 51 lmm
RANGE 5 KEST, BOISE MDRIDIAN, KOOTLNRI COUNTY, IDHO AND BEING DESCRIBED BY NETES AHO BOUNDS RS
FOLLOKS!

BEGINNING AT A FOUMD 2°° 17N PIF "IPE AND BRASS CAP WORKING THE NORTHWEST CORWER OF LOT 1.
BLOCX 1. NcGUIRE INDUSTRIAL PRRX:

THENCE, ALONG THE NORYH LINE OF LOT 1. NORTN B9° 41° 57 EAST, A p/smc.‘: OF 1462.66 FEET 10
A FOUND IRON ROD AND PLS 4194 CAP NOING THE NORTHERST CORNER OF LOT

THENCE, ALONG THE SOUTHEASTERLY LINE OF LOT 1, SOUIN 48° §7° 44 Ncsr, - DISIANCE OF 949.66 FEET
mamwﬂlmmmﬁuuﬂwmlwmswmrw d

THMENCE, ALONG THE SDUTH LINE OF LOT 2. SOUTN 89° 44° 25 WEST, A DISTANCE OF 741.24 FELT 10
A FOLND 1RON ROD AND PLS 41534 O MARXING THE SOUTHNEST CORNER OF LOT 2:

THENCE, ALONG THE WEST LINE OF LOTS 2 AND 1, NORTH Q0° 29° 25" WEST, A DISTANCE OF
619. 23 FEET TO THE PDINT OF BEGINNING AND CONTAINING 1S. 875 ACRES OF LAND, MORE OR LESS.

SAJD DNNERS MAVE CAUSED THE SAHE T0 BE PLATTED INTO LOTS AND BLOCK TO BE KNOWN AS
“MCCUIRE INDUSTRIAL ACRES",

SUBJECY 10 EXISTING EASENENTS OF RECORD OR [N UIEN.

DOMESTIC WATER SMALL BE SUPPLIED TO THE LOTS PLATTED REREON §Y THE EAST GRECNGCRES IRRIGATION
DISTRICT.

SAWITARY SENER FOR THIS PLAT IS 10 BE PROVIDED BY INDIVIDUAL SEPTIC.AND ORRINFIELD SYSTEM.

KGG PARTNERSHIP

.
%@%&%& """

ov Tmis -$_ ey or IIACEW, zoa, Beronr ne P DMRRYONGN 1 NOLRSIGNED KOTARY PUBLIC FOR
THE STATE OF FORSONRLLY APPEARED EFVETT BLRLEV AND NELEN H, BUFLEY,
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REPLAT OF LOTS 1 AND 2,

LOCATED IN THE N.W. 1/4 OF SECTION 21, TOWNSHIP 51 NORTH,
RANGE 5 WEST, BOISE MERIDIAN, KOOTENAI COUNTY, IDAHO
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s 215894000
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BREMER
SUBDIVISION OF LOT 2, BLOCK 1, McGUIRE INDUSTRIAL ACRES,
LOCATED IN THE N.W. 1,/4 OF SECTION 21, TOWNSHIP 51 NORTH,

EC. CORNER FOUND

KRANGE 5 WEST, BOISE MERIDIAN, KOOTENAI COUNTY, IDAHO

SHEET 1| OF 2
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OWNERS CERTIFICATE

KNOKW ALL MEN BY THESE PRESENTS THAT KGG PROTNERSHIP 1S THE RECORD OMNER OF THE FOLLONING
DESCRIBED REAL PROFERTY, T0-WIT:

A TRNCT OF LAND BEING LOT 2, BLOCK 1. ch:um: INDUSTRIAL RCRES AS RECORDED

BOOK "X°* OF PLATS AT 144, LOCATED IN THE NORTMEST 1/4 OF SECTION 21, YWIF 51 NORTH,
RANGE S WEST, BOISE NERIDIAW, KOOTEN® COUNTY, IDANG AND SEING DESCRIBED BV HETES AND BOUNDS AS
FOLLOWS:

BEGIMVING AT A FOUND S8 0 AN PLS 4151 CAP RORRING THE MOST NORTHERLY NORTWEST CORNER
GF LOT 2, BLOOX 1, M:GUIA’E lesrklAL ACRES:

THENCE, ALONG THE NQRTH LINE OF LOT 2, NORTY 89° 41° 57" £AST, A DISTANCE OF 775,33° FEET IO
A FOUND IRON RO AND PLS 4194 LAP HARKING THE NORTHEAST CORNER OF LOT 2:

THENCE., ALONS THE SOUTMEASTERLY LINE OF LOT 2. SOUTH 48° 57° 44" WEST. A ﬂlSIMtl‘ OF 945,66 FELT
70 A FOUND IRON ROD AND PLS 4154 CAR MARXING THE SOUTHERST CORNER OF LOT

THENCE, ALDNG THE SOUTH LINE OF LOT 2, SOUTH 89° 44° 25" WEST, A DISTANCE OF 741.24 FEST 10
A FOUND IRON RUD AND PLS 4134 O Madc/NG THE SDUTHWEST CORNER OF LDT 2.

THENCE, ALONG THE MEST LINE OF LOT 2. NORTH 00° 29° 25" NEST, A DISTANCE DF 297.10 FEET
TO A FOUND 5-8" IRON ROD AND PLS 4194 LAP MORING THE (OST WESTERLY MORTIWEST CORNER OF LOT 2:

THENCE, NORTH B9743°11' EAST. A DISTANCE OF 654.33° TD A SET 5/8° [RON ROD AND PLS 4184 CAP;

THENCE, NORTH 03°37'41" EAST, @ DISTANCE QX 323.10° TO THE POINT OF BEGIMNING AND CONTAINING
10.675 ACRES OF LAND, MORE OR LESS.

SAIR OWVERS RAVE CAUSEQ THE SAME TO BE PLRTTED INTD LOTS AND BLOCX 1O BE KNOWY AS
“BRpIR'

SUBJECT TG EXISTING ERSEMENTS OF RECORO OR IN UIEH.

TIC HATER SHALL BE SUPPLIED TD TWE LDTS PLATIED MEREDN BY THE EAST GREENACRES IRRIGATION
I1STRICT.

SANITARY SEHER FOR WIS PLAT ]S 10 BE PROVIDED BY INDIUIDURL SEPTIC AND DRAINFIELD SYSTEM.

HEE PARTNERSHIR
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HEALTH DISTRICT APPROVAL
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Susan P. Weeks, ISB # 4255
James, Vernon & Weeks, P.A.
1626 Lincoln Way

Coeur d’Alene, ID 83814
Telephone: (208) 667-0683
Facsimile: (208) 664-1684

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability
company, and KGG PARTNERSHIP,

Plaintiffs,

EAST GREENACRES IRRIGATION
DISTRICT,

Defendant.
STATE OF IDAHO )
. S8,
County of Kootenai )

CASENO. CV-11-1921

AFFIDAVIT OF JIM SAPPINGTON IN
RESPONSE TO PLAINTIFFS’ MOTION
FOR SUMMARY JUDGMENT

JIM SAPPINGTON, being first duly sworn upon oath, deposes and says:

1. I am the Superintendent of Operations and Maintenance for East Greenacres

Irrigation District. I am over the age of 18 years and competent to testify as a

witness herein. The matters stated herein are within my personal knowledge.

2. I am familiar with the parcel of property owned by one of Gary Bremer’s

businesses which is fronted by Hayden Avenue and is the subject of this litigation.

3. An industrial building was constructed on this parcel in approximately 2008.

SAPPINGTON AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT: 1
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I have personal knowledge of the conditions imposed by Kootenai County Fire
and Rescue with respect to fire protection for this building.
As part of its approval, Kootenai County Fire & Rescue required that the building
be serviced by two fire hydrants, one on each side of the building, and that the
building include a fire sprinkler system.
East Greenacres Irrigation District requires that fire hydrants be located in a
public right'of way. Additionally, a water mainline source is necessary for proper
rate of flow and water pressure for the hydrant to be effective in fighting a fire.
At the time the construction was proposed, the existing water main dead ended on
Hayden Avenue at the Emmett Burley parcel immediately west of the Bremer
parcel. In order to obtain service from East Greenacres Irrigation District for this
parcel, including the fire hydrants and sprinkler system required by Kootenai
County Fire & Rescue, it was necessary to extend the existing 8 water main in
Hayden Avenue east to the Bremer parcel.
The water main was extended approximately 800 lineal feet by Gary Bremer’s
business to service the building.
The water main extension constructed by Gary Bremer’s contractor dead-ended
near the east end of the Bremer parcel.
Approximately 2 Y years after the water main was extended to service the Bremer
parcel, East Greenacres Irrigation District extended the water main to connect it to
another main line within the water system, which is known as “looping” the line.
East Greenacres Irrigation District paid for this extension of the water main and

did all the construction work associated with the extension. Although the District

SAPPINGTON AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT: 2
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attempts to loop its lines wherever feasible, Mr. Bremer was not required to
extend the water main extensions for the purpose of facilitating a loop line. All
property owners of subdivided parcels are required to extend the water mainline
across their parcel to obtain service. A looped water system is one in which the
distribution lines within the water system are interconnected so as to remove any
dead-end distribution lines. Looping the line adds the benefit of equalizing
pressure within the entire system and provides redundancy. In the looped system,
water can flow from more than one direction. A fire-flow demand or large-
demand use on a dead-end main can only draw water through a single line, and
the flow may be further restricted by the line length and pipe size. When repairs
are made on a dead-end line, the entire line has to be taken out of service, which
may mean that customers will be out of water for a while and affected hydrants
will hold little or no water for fire protection. Also, the flushing required to
maintain water quality on dead-end systems can result in waste of water and takes
the line out of service while it is flushed.

I have been told that Bremer’s expert, Philip Hart, has informed the Court that

“Mr. Bremer also told me that the new building was built on a lot next to a

property that he already owned and had water service to.” If this statement is
offered to contemplate that water service to the new facility could have been
extended east from McGuire to the rear of the new building fronting Hayden, it is
wrong. The Bremer’s existing building fronted McGuire along its western
boundary and was located southwest of the new building. The new building was

constructed to front Hayden Avenue along its northern boundary and was situated

SAPPINGTON AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT: 3
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northeast of the existing building. To supply water to the new building adequate
to support the fire hydrants and sprinkler system from the McGuire mainline, it

would have required the mainline be extended east through the Bremer property

to the rear of the new building with an extension out to Hayden Avenue for
placement of the hydrants. Water mainlines are required to be placed in the
public right of way wherever possible because it facilitates future distribution
system additions and extensions by eliminating the need to acquire easements
across private land for extensions of the water main and reduces the cost of
operation and maintenance because it is easier to access a distribution line in a

public rights of way and eliminates encroachment issues. East Greenacres

Irrigation District has a written policy that mainline extensions shall provide for

proper present and future circulation of water. Allowing subdivided parcels to
extend mainlines through private property to the rear of a property to provide
service does not meet this policy and is not proper. Attached hereto as Exhibit

“A” is a true and correct copy of the District’s bylaws and policies.

12.  The proper method of providing service to the new facility was to extend the
existing water mainline in Hayden Avenue east to the Bremer parcel.
13.  To the extent that Mr. Hart is conveying an opinion of Mr. Bremer that the

Bremer LLC and KGG Partnership v East Greenacres IrrigatidfistAtl

existing water service connection to the McGuire building could have been
extended and interconnected to the Hayden Avenue building, this opinion is
misleading. While the buildings could have physically been connected by a
continuation of the 1” service line, the existing service line was inadequate to

provide either the water flow or water pressure necessary to supply either

SAPPINGTON AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT: 4
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adequate flow or adequate pressure for operation of the building sprinkler system
required by Kootenai County Fire & Rescue. Further, the hydrants could not be
connected to a 1” service line. The hydrants require at least a 6” water main for
proper functioning. Further, a 1 service line would not provide adequate water
supply or pressure to operate both a building fire suppression system and two fire
hydrants. The only mechanism to achieve compliance with Kootenai County Fire
& Rescue’s requirements was through use of a water mainline.

14. I am aware that Philip Hart has provided the expert opinion that the water use by
Plaintiff would not compromise the quality of service delivery to current users of
the water system or impose substantial additional costs upon them. Assuming this
opinion is rendered in connection with the new facility on Hayden Avenue, the
extension of the water main to provide water service to the new facility did not
impact the ability of the District to deliver water service to its other members, and
did not impact the quality of service delivered to its other members, and does not
impose substantial additional cost on other members. However, had the water
mainline extension been financed by the District at no cost to Bremer, it would
have imposed substantial additional costs upon existing customers without any
benefit to them because the existing members would have been financing and
subsidizing an extension to service a new subdivision which provided no benefit
to anyone other than the property owners within the subdivision. Further, had the
District allowed the mainline to have been constructed through the Bremer parcel,
it would have burdened other users of the system because it would have increased

the cost of operation and maintenance, which increased cost is carried by all

SAPPINGTON AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT: 5
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members of the district in the assessment levied against them for operation and

maintenance of the system.
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I hereby certify that on the 5 0 day of November, 2011, I caused to be served a true and

correct copy of the foregoing instrument by the method indicated below, and addressed to the
following:

Arthur Bistline

O U.S. Mail
1423 N. Government Way O Hand Delivered
Coeur d’Alene, ID 83814 5]/ Overnight Mail
Telecopy (FAX) (208) 665-7290
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EAST GREENACRES IRRIGATION DISTRICT

Post Falls, Idaho

PREAMBLE — Revised 03-03-09

The East Greenacres Irrigation District is a quasi municipality
whose primary function is to ©provide irrigation water to
approximately 5,340 acres of irrigable land within the District
boundaries at a maximum rate of 6.4 gallons per minute, per acre,
during normal years. It is also the function of the District to
provide domestic, municipal and industrial water to those within the
District boundaries and within the capacity of the system.

Prior to January 1, 1977, the East Greenacres Irrigation District's
water supply came from Twin Lakes and it became quite critical in

dry years. To minimize irrigation shortages the District maximized
the 1lake's drawdown. This resulted in conflicts between the
District and lakeshore homeowners. Litigation between the two

parties resulted in a 1969 ruling by the Idaho First District Court
that the use of water from Twin Lakes should be limited to a

drawdown of four feet. This judgment was upheld by the Idaho
Supreme Court in 1970. This reduced the irrigation water supply by
about one~half of the average requirement. Under these conditions

the Twin Lakes storage would have been depleted by about July 15,
and in some years by June.

On the completion of the well complex and pipe distribution system
constructed by the United States Bureau of Reclamation, the
Irrigation District no longer used Twin Lakes water. This change

permits Twin Lakes to be used exclusively for recreation and fish
and wildlife enhancement.

BYLAWS
The District shall be governed by the applicablé federal laws, state

laws, by the repayment contract between East Greenacres Irrigation

District and the United States Bureau of Reclamation (USBR), and by
the following:

Section I - Board of Directors

(A) The District, as provided for in the Idaho Code -
Title 43, shall have five directors whose term of
office shall be for three calendar years, following
their election on the first Tuesday of November.
Each Director shall own land and reside within the
division for which he is elected.

(1) A division, numbers one (1) through five (5), has
been made within the District boundaries by acreage
for purpose of five divisions from which directors
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(D)

(E)

are elected.

(2) Voting in any Irrigation District election shall be
in accordance with the Idaho Code, Title 43-111, and
the general election code of the State of Idaho. A
District elector must be a person who is at least
eighteen (18) years of age, a citizen of the United
States, who owns land within the District, and is a
resident of the County in which the Irrigation
District is located.

(3) Written nominations for the office of director, must
be signed by at least twelve (12) electors, and filed
with the Clerk of the board of the District not less
than twenty (20) days nor more than forty (40) days
before the date of election.

(4) All matters pertaining to the election of Board
member (s) shall be as provided for in the Idaho Code,
Title 43.

On the first Tuesday of January the Board of Directors
shall meet, and after old business, organize as a Board,
affirm newly elected members and elect a President from
their number, and appoint a Secretary and Treasurer to
hold office at the pleasure of the Board.

The regular monthly meeting of the Board of Directors
shall be held at the office on North McGuire Road, Post
Falls, Idaho at 7:00 p.m. The meetings will be held on the
first Tuesday of each month, unless previously announced,
as provided by State Statute. If a board meeting falls on
a holiday, the meeting will be moved to the following
Tuesday of that month. (Amended 4-01-2008)

The fiscal year of the East Greenacres Irrigation District
shall commence the first day of January and end the
thirty-first day of December of each and every year.

An annual budget will be compiled by the Manager, from
previous years information and adopted by the Board of
Directors upon their approval.

Signature cards on checking, savings, and other
bank/savings accounts shall be signed by the Secretary of
the Board, the Treasurer of the Board, and the Manager,
with any two signatures required for monetary transactions
of the District. (Amended 4-01-2008)

Section II - Manager and District Employees

(A)

The board selects a manager to serve at the pleasure of

2
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the Board. The manager is the chief administrative
officer, and is responsible to the board of directors for
efficient administration of the affairs of the District.
The Board shall also hire a clerk of the board who shall
serve at the pleasure of the Board.

All employees are employed by the District subject to the
terms and policies set forth by the District in the
Employee Policies.

The Manager shall be responsible for District compliance
with IDAPA 58.01.08 (Idaho Rules for Public Drinking Water
System) System Classification and License Requirements of
Operators.

Section III - Equipment

(A)

District equipment shall not be used for purposes other
than those pertinent to the administration, operations,
maintenance and repalr of the property of the District.
No individual's personal property shall be stored on
District property unless pertaining to District operation.

Section IV - Resolution of Problems

(A)

It is the privilege of any landowner or water user to
bring before the District board of directors, at any
regular meeting of the board, any problems relating to
water service or District operations, provided that said
landowner or water user has first presented the problem to
the manager of the District. The board may require the
landowner to put in writing the nature of their problem
and intention to appear before the Board at a certain time
in order that all facts may be before the Board at the
time of their appearance before the Board.

Section V - Annexation

(R)

Petitions for annexation of lands into the District or
exclusion from the District must comply with Idaho Code
and other relevant statutes. Approval for annexation or
exclusion must be granted by the Board of Directors and
the Secretary of the Interior of the United States,
pursuant to the contract between the District and the
United States and relevant federal statutes.

Section VI - Nepotism

(A)

It 1is the policy of the board of directors that the
District manager shall not employ an immediate relative of
his/her, nor an immediate relative of a member of the
board of directors.

3
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Section VII - Irrigation and Domestic Water

(A) Irrigation Season and Irrigation Water Delivery

(1)

(3)

(8)

The normal irrigation season will be from May 1 to

October 1. A maximum of two (2) acre feet per acre
will be provided for the yearly irrigation assessment
and/or water service contract. The water allowed

before an overage charge is 1incurred will be
proportional to the number of acres and/or portions
of an acre under assessment or contract.

All irrigation deliveries will be metered. Should
any irrigation meter not operate because of vandalism
or normal maintenance problems, the usage for the
meter will be computed on similar recorded usage from
prior records for that delivery.

A landowner of irrigable lands may be allowed to
purchase additional irrigation deliveries. Payment
must be received and both a contract and an easement
properly executed in advance of any construction.

All landowners must use a control valve of a proper
size and type approved by the District on each
delivery. All control valves must be in proper
working order prior to the commencement of irrigation
season in order to have irrigation water turned on.
No quick-closing valves, 2" diameter or larger, will
be permitted as control valves in the District.

All irrigation water services shall be equipped with
a backflow prevention device. No water will be
served by the District until the devices are properly
installed. Backflow prevention assemblies shall be
inspected and tested annually for functionality by an
Idaho Licensed tester. The District may discontinue
service to any facility where suitable Dbackflow
protection has not been provided for a cross
connection. (IDAPA 58.01.08)

Each property owner shall be responsible for any
damage to the District's facilities by his livestock
or eguipment, or misuse.

Should the demand for irrigation water exceed the
capacity of the system, each water user will be
required to irrigate at the no more than 6.4 gallons
per minute per acre.

- The right of delivery of water is appurtenant to the

4
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parcel ofA land and cannct be independently
transferred from that parcel.

(9) Only lands classified as irrigable by the U.S. Bureau
of Reclamation can be irrigated. However, lands
which have been cleared to irrigable status may be
issued a temporary irrigation water service contract.

(10) Irrigation water <for agricultural purposes may be
delivered to lands outside the District boundaries on
a temporary and interruptible  Dbasis, at the
discretion of the board of directors. A yearly
renewable contract must be executed and the per acre
irrigation charge paid for that acreage in advance of
any water delivery.

(B) Domestic Water

(1) All domestic deliveries will be metered. Should a
delivery not operate because of vandalism or normal
maintenance problems, the usage for the meter may be
computed on similar recorded usage from prior records
for that delivery.

(2) Each domestic delivery shall be allowed 10,000
gallons of water per month, with additional usage
being recorded as overage.

(3) Each individual residence shall be required to pay a
hookup fee. Each individual residence shall be
metered. Individual homes owned by the same party
and located on the same parcel of land shall be
served by individual metered deliveries. The
landowner will be billed the minimum monthly rate for
"each residence and allowed 10,000 gallons per month
for each. The landowner will be held responsible for
the monthly charge and any overage which may
accumulate. BEach individual delivery shall be
installed at a standard fee which will include the
hookup fee. The landowner shall also pay for all
costs associated with removing and replacing paved
surfaces or curbing, and/or sidewalks.

All new services will be locked off until normal
service is requested and billing has been initiated.
Services will be unlocked and regular billing
initiated during the District's regular office hours,
Monday thru Friday, and then only after the property
owner has signed the contract for service and paid

5
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the required fees.

Any residence found to be in violation of this bylaw
shall be subject to immediate disconnect.

A landowner may purchase, so long as the capacity and
efficiency of the system permits and the provisions
of the USBR contract and the State and Federal
regulations and statutes permit, additional domestic
water deliveries upon obtaining the approval of the
District, paying the costs of such installation or
installations, and properly executing the contract
and easement for such installations, in advance of
any construction of new facilities.

Each landowner shall Dbe responsible for any
necessary repairs tc the domestic 1line, delivery,
and meter serving his property, due to the water
user's mistreatment or abuse of the same. Protection
from freezing shall be the responsibility of the
District unless the meter box 1lid or insulation is
disturbed by the water user, resulting in the meter
and piping being damaged. In such case, any
necessary repair costs will be the responsibility of
the water user.

Domestic Water Outside District Boundaries - No
demestic water shall be served outside EGID
boundaries except in an emergency situation.

Section VIII - Water Charges

(A) Trrigation Assessment

(1)

The District shall levy an annual irrigation
assessment, as determined at the annual budget
hearing, against each irrigable acre and fraction
thereof and shall require payment of the operation
and maintenance assessment whether or not irrigation
water is used. (Amended 4-01-2008)

On one acre of irrigable land or 1less, a minimum
irrigation assessment charge for one acre will be
made only if an irrigation delivery is installed on
the property. If an irrigation sexvice 1is not
installed, a separate administration assessment will
be made which will cover the District’s costs for
assessments and the administration costs associated
with small parcels of land. The administration
assessment charge will also be determined at the
annual budget hearing.

6
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(3)

Prior to delivery of water to a user, all delinquent
assessments must be paid including any penalties,
interest, and overage charges, which may have
accrued. Minimum operations and maintenance and
construction charges are payable as specified on
yearly assessment notices.

Irrigation assessment charges are billed annually
and, except for overages, due in advance. The
regular annual bill shall be sent out at the
beginning of November of each year. The first half
of the assessment with overages is due by December
20 With the second half due June 20%.

Irrigation Water Rates:

Up to 2.5" of water = Yearly irrigation assessment
rate.

Over 2.5' of water = 120% yearly irrigation
assessment rate.

Should a landowner use irrigation water when his
assessment 1is not paid, the delivery will be locked
and a reconnection charge made (amount to be
determined at the annual budget hearing.)

(B} Domestic

(1)

(2)

(3)

Board of Directors shall establish a base charge for
10,000 gallons per month plus an overage rate
applicable to the domestic water users at the yearly
budget meeting. Domestic charges are Dbilled
quarterly and, except for overages, in advance. The
regular quarterly bill shall be sent out at the
beginning of each quarter. Unpaid domestic water
charges become past due and delinquent on the first
day of the month immediately following the quarter in
which the domestic water charges are incurred. A
late fee of $15.00 ($5.00 per month) will be charged
on all delinquent accounts effective July 10, 2009.
(Approved at 5-5-09 Board meeting.)

Domestic water services will be terminated after due
notice and opportunity for hearing when any domestic
water charges remain unpaid sixty (60) days after the
date of delinguency.

A re-connection fee of thirty dollars ($30.00) must
be paid to restore domestic water service after
termination of domestic water service due to failure
to pay past due and delinquent domestic water charges
or due to failure to otherwise comply with District
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policies and regulations.

(4) A certified mailing fee of ten dollars ($10.00) must
be paid by the water user, when notice is sent to the
water user with respect to past due and delinqgquent
domestic water charges or failure to otherwise comply
with District policies and regulations. Certified
mailing fees imposed for notification of past due and
delinquent domestic water charges must be paid before
any terminated service 1is restored by the District.
Partial payments will not be accepted after shut off
notices are mailed.

(5) Reasonable efforts shall be made to provide all
affected parties with both a due notice of turn off
of domestic water service and an opportunity for a
hearing before the Board prior to the termination of
domestic water service due to failure to pay past due
and delinquent domestic water <charges or due to
failure to otherwise comply with District policies
and regulations.

(6) Any Board hearing requested will be held at the
regular monthly meeting of the Board of Directors no
later than the third month of the quarter in which
the notice of termination is sent by certified mail.

(7) Domestic rates for water used in Dbusiness or
manufacturing are based upon the service meter size
with overage rates the same as those charged for
domestic users. The domestic rate will be determined
at the annual budget meeting.

(8) Only Ilandowners will be billed and will be solely
responsible for their domestic account(s). Renters
or lessees will not be billed.

(C) Fees for State or Federal legislation

(1) The District shall collect all taxes or fees required
by State or Federal legislation.

Section IX - Care of Delivery System

(A) Burning weeds near the District's structures is prohibited
unless done with the District's consent.

(B) Access lids or valves to irrigation or domestic deliveries
may be locked at the discretion of the District or by
request of the landowner.

(C) Repairs to the pipelines or deliveries will be made by the

8
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District. Disturbed area will be left covered by topsoil
or gravel, whichever is appropriate.

Section X - Cross Connection Control

(A)

For the purpose of protecting the health of consumers
receiving water from the District, the District will
follow requirements as provided 1in the current Idaho
Administration Rules on Cross Connection Control.

No water service connection from this District’s water
system shall be installed or maintained unless the
District’s water supply is protected, as determined by the
District to be necessary, by backflow prevention devices.
The installation or maintenance of a cross connection
which will endanger the quality of this District’s water
supply is prohibited. New domestic water services for
other than single family dwellings will require the
installation of an approved reduced pressure zone backflow
prevention assembly. Backflow prevention assemblies shall
be inspected and tested annually for functionality by an
Idaho Licensed tester. The District may discontinue

service to any facility where suitable backflow protection -

has not been provided for a cross connection. (IDAPA
58.01.08)

Section XI - Address and Ownership Changes

(&)

The current mailing address of each property owner shall
be furnished to the District in advance of the delivery of
water, and in case of change of ownership, the District
must be notified of the name(s) of the new owner(s) and
their current mailing address along with a sufficient
legal description of the subject property transferred, to
properly identify the same.

Section XII - RRA

(A)

Certification form(s) must be filled out by all persons,
organizations, corporations, and Governmental agencies,
which own or lease irrigable land. Landowners whose total
irrigable land owned or leased, both directly and through
entities, totals 240 acres or less westwide are exempt
from certification requirements. All required form(s)
will be filed with the District before irrigation water is
served.

All persons, organizations, corporations, and governmental
agenciles which lease land to or from another individual or
entity, should inform the lessees or lessors of their
obligation to certify or report. If either the lessee or

9
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lessor fails to 'report,' the eligibility of the land to
receive irrigation water will be jeopardized.

If ownership or leasing arrangements change in some way,
the district office must be notified within fifteen (15)
days of the change and submit new certification form(s)
within thirty (30) days of that change.

Section XIII - Combined Accounts

(A)

A District landowner may combine his owned or leased
farming units (farming units shall mean land which is
being used for agricultural purposes) 1into one combined

irrigation water account. A party strictly leasing farm
units may also combine those units into a combined water
account. All combining of accounts must be done by

request to the District in writing and prior to April 1,
of each year in which those farm units are to be combined.
In the case of parties strictly combining leased farm
units, the lessee will establish an actual billing account
for any overage on combined accounts. All combined
accounts shall be given full credit for the total acre
feet of water paid for under the minimum O&M charge for
that combined account. Fach combined account must be
approved by the Board of Directors and signed by owners of
all parcels involved.

Section XIV - Water Service Contracts

(A)

Individuals requesting land be provided irrigation water
through Water Service Contract, as provided for in Bylaws
Section VII (A) (7) and Policies Section III (A) shall
apply yearly 1in writing prior to March. All parties
owning land to be serviced through the contract shall sign
the request.

Section XV - Right-of-Way

(A)

The USBR has exercised its rights to obtain and utilize
rights-of-way, easements, and land in the location and
construction of the pipelines, pumps, controls, zroads,
reservoirs and other works of the system. It has reserved
in perpetuity for itself, and for the District, sufficient
easements to adequately and satisfactorily operate,
maintain, repair, construct and reconstruct the facilities
works. All landowners, water users, and the general
public shall refrain from encroachment in any manner on
these lands and easements.

No water user shall plant, construct or erect, or cause to
be planted, constructed or erected, any tree, dwelling,
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outbuilding o¢r other ©obstruction on oxr over any
easements of the District, unless approved by the
board of directors and/or the United States as applicable.
Any person in viclation shall be required to remove such
tree, dwelling or other structure or obstruction to enable
the District to perform necessary maintenance or repair.
If, upon reasonable notice to the owner, such obstruction
is not removed, the District shall incur no liability for
any damage sustained by such obstruction or encroachment.

The easement and rights-of-ways are not to be used as
public thoroughfares. The general public does not have
the right to free access to service roads of the District.

Section XVI - System Modification and Addition

(A)

(B)

(E)

A licensed engineer in the State of Idaho at the cost of
the landowner will design all systems additions and
modifications. Plans will be provided to the District for
approval by the United States Bureau of Reclamation, the
East Greenacres Irrigation District manager, board of
directors, and, at their discretion, an independent
licensed engineer. The landowner must also submit plans
to the State of Idaho, Division of Environmental Quality,
and any other agencies as appropriate.

Whenever a landowner requests system additions or
modifications, they shall be designed and constructed at
the landowner’s expense. The landowner will provide the
necessary easement to the United States to ensure access
to all constructed facilities.

Drawings including plan, profile, and detail sheets
showing alignments, grades, locations, pipelines and
necessary details must be provided to the District for
approval prior to installation. Easements for pipelines
or other structures shall be recorded prior to service of
installation. The District's decisions regarding materials
used, method of installation, etc. shall be final. The
District shall be provided as-built plans and digital
copies when projects are completed.

All extensions or modifications of the District's system
shall comply with the current "Idaho Standards for Public
Works Construction"”, and the District’'s Construction
Specifications and Standard Drawings.

All phases of construction of facilities that may become a
part of East Greenacres Irrigation District’s distribution
system will be inspected by District personnel at the
District’s discretion. No facilities will be accepted
without inspection and no inspection shall be made before
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the Board of Directors has given final approval of
construction plans.

(F) Upon the Engineer's certification and acceptance of the
as-built plans by the Department of Environmental Quality,
and the landowners execution and recording of the

necessary easements, the owner will convey the
modifications and extensions to East Greenacres Irrigation
District.

{(G) Approval of project plans by the board of directors will
be null and void if construction has not begun within 12
months, or the project has not been completed within 24

months. Each stage or multiple phase project shall be
completed within the time frame approved by the board of
directors or the approval will be nullified. Once a
plan's approval has become void, resubmittal will be
required.

Section XVII - Bylaw Reviewing and Changes

(A) Each year, beginning at the regular February meeting, the
board of directors will read and review the Bylaws and
Policies of the District.

(B) Amendment(s) to the Bylaws will be read three (3) times
before adoption.

(C} Policies may be adopted or revised at any board meeting.
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EAST GREENACRES IRRIGATION DISTRICT
Post Falls, Idaho

POLICIES — Revised 3-02-10

Section I - Policies of the District

The general policies of the District are drawn from the
experience of the Bureau of Reclamation's operations and other
operating irrigation districts, and represent the best judgment
of the District's board of directors and management. As
experience 1is gained through the actual operation of the
District, these policies will be revised, added to, or portions
deleted, as sound judgment dictates. The board of directors
reserves the right to approve or deny any request for variance
to these bylaws and policies.

Section II - Domestic Water

(A) Hookup fees will be charged for each new domestic service
installed. In those cases where the District provides the
installation of a service, the fee charged Dbefore
construction begins 1is a total of hook-up fees and
material, labor and equipment costs.

(B) Mainline extensions shall be required so as to provide for
proper present or future circulation of water within the
system, as determined by the board of directors. This
requirement shall make it necessary for the landowner to
extend lines to a designated point determined by the Board
of Directors.

(C) Mainline pipe grids of 1/2 mile by 1/2 mile of ten (10)
inch diameter shall be installed.

Proposed mains shall be looped in grids of 1,320 feet by
1,320 feet.

In commercial or industrial and residential areas, the
minimum main size shall be eight (8) inches in diameter.
(Amended 3-2-2010)

(D} No more than a single fire hydrant will be allowed on a
6" dead end line.

(E) Domestic overages from leaks - If the overage results from
a leak in the owners line, the overage may be adjusted to
a reduced usage rate. The adjustments will be applied
only if the leak is repaired within 90 days of discovery.
(Amended 4-4-2006)

(F) Domestic Vacation Rates - Any party not requiring use of
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their home or business domestic service for a period of
one month or more may request their account be charged
vacation rate for that period. Any water used during the
vacation rate period will Dbe charged at the domestic
overage rate in effect. Any service on vacation rate may
be locked off by the District.

(G) Residential - Single Family Dwelling Units. A single
family dwelling unit is a single family residence designed
and used as a residence for one family. This includes
houses, mobile homes and each unit in a building designed
for more than one family, such as a duplex or apartment
structure. In the case where a building contains multiple
single family dwelling units a hookup fee will be paid for
each dwelling unit.

(H) Mobile Home Parks - Each lot or parcel of land within the
park boundaries shall be served domestic water by
individual meters when lots are individually owned. When
lots are owned by one common landowner and rented or
leased, they may be served by a common meter, with board
approval. Each dwelling will be subject to a hocockup fee
prior to water service, unless otherwise approved by the
board of directors. For mobile home parks where all lots
are under common ownership, and are served through a
common meter, only occupied lots will be charged a monthly
fee.

The owner of the park must indicate on the Quarterly
Report the number of spaces in use on the 15th of each
month and submit the report to the District by the 20th of
March, June, September and  December, respectively.
Failure to provide the required records by the specified
date will result in a billing for all usable spaces. The
District reserves the right to inspect and verify the unit
count at any time.

(I) Common areas shall be serviced and will be served only
after an account with the association or corporation is
established and the appropriate installation and hookup
fees have been paid. In some instances, irrigation water
may be available.

(J) Building - Any building used for other than residential
use, such as a commercial or industrial application, shall
be metered and require a hookup fee.

(K) Recreational Vehicle Parks -~ Temporary rental spaces where
recreational vehicles are placed and temporarily
maintained for dwelling purposes. RV Parks may be served
by one delivery and metered with the approval of the board
of directors. A recreational vehicle is a vehicular-type
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unit primarily designed as temporary living quarters for
recreational, camping, or travel use, which either has its
own motive power or 1is mounted on or drawn by another
vehicle. The basic entities are: travel trailer, camping
trailer, truck camper, fifth wheel trailer and motorhome.
Billing to RV Parks shall be based on the existing
domestic water rates.

(L)- Any land being served either domestic or irrigation water
must have deliveries installed on the parcel being served.

(M) Multiple Building Complex - Each commercial unit of a
multiple buillding complex shall be metered. A multiple
building complex is a group of structures, which share the
same lot, access and/or parking facilities.

Section III - Irrigation

(A) Irrigation Water Outside District Boundaries - Irrigation
water for agricultural purposes may be delivered to lands
outside the District boundaries on a temporary and
interruptible basis. A yearly renewable contract must be
executed and the per acre irrigation charge paid for that
acreage in advance of any water delivery. All such water
service contracts must be approved by the Board of

Directors. Any overages incurred shall be the
responsibility of the person requesting a water service
contract.

(B) Hookup Fees = A one-time hookup fee will be charged for
each new irrigation service installed. This charge is
above the actual costs for the 1labor, equipment,
materials, and overhead involved in the installation.

(C) Any delivery relocation by a present owner will not
require payment of a hookup fee.

(D) Requests for assessment changes, based on the size of
property, must be accompanied by documentation from the
assessor or a licensed surveyor in the State of Idaho.
The landowner or the District may initiate the request.

(E) If a landowner uses irrigation water when his Assessment
is unpaid, the irrigation delivery will be locked and a
reconnection fee charged.

(F) Any modification to the normal irrigation season,
requested by the landowner, must be agreed to in writing
and approved by the District, bearing the signatures of
the District and the water user. In the event a
modification exists, the water user shall be responsible
and agrees to reimburse the District for any damage to the
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(G)

delivery assembly caused by freezing. The District
reserves the right to make the final decision as to the
cause of the damage and the cost of the necessary repairs,
including labor. It must be understood that, as a

recipient of service from East Greenacres Irrigation
District, - the water user must contribute an effort to
protect and prevent damage to the District deliveries and
eqguipment. Requests for early turn on or late turn off
will only be accepted for parcels containing a minimum of
four (4) acres and must be filed at the District office by
April 10 and requests for late turn off must be filed by

September 20. Requests made after these dates will not be
considered.

No booster pumps designed to increase pressure or flow
will be allowed on irrigation services.

Effective November 1, 2005, no irrigation water will be
served to Class 6 land, as determined by the U. S§. Bureau
of Reclamation, which has not been served irrigation water

through a water service contract within the past 5 years.
(Amended 11-1-2005)

Section IV - Access to Easement and Rights-of-Way

(A)

Section V

Should the District have difficulty in having unobstructed
access to irrigation or domestic deliveries, the manager
is authorized to notify the landowner in writing that
corrective measures are required. At that time, a meeting
between the landowner and District personnel is
encouraged. The landowner will be given adequate time for
installing the gate or other access to the delivery.
Should the owner fail to comply within the allotted time,
service may be terminated, or not initiated.

~ Fire Hydrants

(R)

Any party rendering a hydrant in any way inoperable by the
raising of grade, placement of obstruction, or any other
means will be required to remove the obstruction or pay
for modifications needed to bring the hydrant within
accepted standards.

Section VI - Firelines

(A)

(B)

Bremer LLC and KGG Partnership v East Greenacres Irrigatidfistatl

Fees for firelines connected to District water lines are
determined by the water line size. Fee billings are
quarterly, in advance, and payable within that quarter.

All firelines shall be wvalved at the mainline, and the
owner shall install and maintain, as minimum required
protection, an approved double check valve assembly.
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(C) PFirelines may be disconnected because of nonpayment of
fees or a request by the landowner. A letter confirming
the disconnection will be sent to the landowner with a
copy to the appropriate fire protection district.

Section VII - Yearly Audit

(A) A yearly audit shall be presented to the Board of
Directors at a regular public meeting, as nearly as
possible to the 10th of February of each year.

Section VIII ~ Annual Budget, Hearing(s), and Approval

(A) The manager of the District, from previous year’s records
and information will compile an annual budget.

{(B) The fourth Tuesday of each August, the board of directors
will hold an Annual Budget Hearing. Legal notice will
appear in a local paper in the form of a Public Notice of
the Hearing. The proposed budget will be reviewed and
tentative rates for irrigation and domestic purposes will
be established. Should the need arise, and revisions are
asked for, the Board will continue the Budget Hearing at a
following date.

(C) On the first Tuesday of September, the Board of Directors
will adopt a Budget for the following year. Legal notice
will appear in a local paper in the form of a Public
Notice of the adopting of the budget on that meeting date,
for the benefit of interested landowners. At this meeting,
the Board will also correct assessment acreage for any
landowner showing evidence that their acreage assessment
is incorrect.

Section IX - Finance Committee

(A) A Financial Committee shall update and advise the board of
directors on a regular basis. The committee shall consist
of the District Manager and the Clerk of the Board. A
board member may be appointed to the committee at the
regular January board meeting each year. (Amended 3-2-
2010)

Section X ~ Board of Directors and Manager

(A) The Board of Directors and manager may hold annually a
special meeting to review the District's contract with the
United States and tour the District facilities.

(B) The District will pay all travel expenses, lodging, and
actual lost wages and any pertinent fees relative to any
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board authorized meeting.

Section XI - Bad Checks

() A $20.00 charge will be made for any check returned. From
that time forward, the account will be put on a cash-only

basis, at the discretion of the 0ffice Manager. (Amended
3-2-2010)

Section XII - Policy Changes

(A) Policies may be revised, added to, or portions deleted, as
sound judgment dictates.

Section XIII - Penalties, Fines, and Fees

(A) Penalty of 2% and interest of 1% per month will be
charged to delinquent irrigation accounts.

(B) A mailing fee of $10.00 will ke charged whenever it
becomes necessary to send certified notices due to
delinquent balances in excess of $50.00.

(C) A late fee of $15.00 ($5.00 per month) will be charged on
all delinquent domestic accounts effective July 10, 2009.
{(Approved at 5-5-09 Board meeting.)

Section XIV - Service Fees

(A) Service calls to shut off water at customer request may be
subject to a $20.00 service charge.

(B) If a landowner requests a service call during non regular
business hours the owner may be charged a $75.00 service
call fee should the need for the call not be related to
District owned facilities.

(C) An hourly labor rate of $45.00 per man hour.

Section XV - Construction and Bulk Water

(A) Construction and bulk water is available at Well Site #1
during the normal irrigation season {(May 1 to October 1).
The minimum fee per load shall be §5.00. Bulk water
provided to Public Water Supplies shall be limited to 30
consecutive calendar days annually.

Section XVI - Fee Schedules

{A) Domestic Hookup Fees per unit.
" Service DME&I. .. .. e eeereneeoenenrone 2,250.00
1 1/2" Service DM&I ... it erenennneonsoenons 3,000.00
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(F)

(I)

2" Sexrvice DM&T...ieeeeeeeesseenooncnns 5,000.00

3" Service DM&T. ... i vereecooonaoacnnnns 10,000.00
4" Service DM&T . ..oveteeeeneeanonaasans 20,000.00
6" Service DM&I. ... eetoecaneaanns 40,000.00

Domestic Rate
3/4 & 1" Service...$36.00/gtr. for 30,000 gallons
1 1/2" & 2" Service.72.00/gtr. for 30,000 gallons

3" Service......... 108.00/qtr. for 30,000 gallons
4" Service......... 144.00/gtr. for 30,000 gallons
6" Service......... 180.00/qtr. for 30,000 gallons

Domestic Overage Charges per unit.

Next 90,000 gal@ $0.75/1,000 gallons
Next 600,000 gal@ $0.50/1,000 gallons
over 720,000 gal@ $0.25/1,000 gallons

Domestic Overage Due to Leak
$.10 per 1,000 gallons (Amended 4-4-2006)

Domestic and Irrigation Reconnection Fees

{1) Domestic - $30.00 reconnection fee 1is charged when
water is turned off for non-payment.
(2) Irrigation =~ $30.00 reconnection is charged when an

irrigation delivery is 1locked due to use of water
when Assessment is unpaid.

Irrigation Hookup Fees

17 $600.00
27 700.00
3”7 800.00
4”7 900.00
6” 1000.00

Yearly Irrigation Assessment
(1) $20.00/acre (Allows 2.0 acre ft. of water/acre or
87,120 cubic feet per acre.

$7.00 Administrative Assessment on 1 acre or less without
delivery service.

Irrigation Overage Charge

0 - 2.0 acre ft/acre Base
2.0 -~ 2.5 acre ft/acre 100%
2.5 - More 120%

Fireline Fees
(1) Up to and including 6" line - §90.00/qgtr. billed
quarterly in advance. '

7
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8" line - $105.00/gtr. billed quarterly in advance.

XVII ~ IRRIGATION WATER RATES

(A) Full cost Irrigation Assessment required by the
Reclamation Reform Act.
Block I $177.00
Block IT $179.00

XVIII — WATER SERVICE CONTRACT RATES

(A) 20.00/acre - Inside and Outside District

8
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Susan P. Weeks, ISB # 4255 Pl

James, Vernon & Weeks, P.A. O, -
1626 Lincoln Way T30 P G52
Coeur d’Alene, ID 83814
Telephone: (208) 667-0683
Facsimile: (208) 664-1684

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability CASENO. CV-11-1921
company, and KGG PARTNERSHIP,
DEFENDANT’S MEMORANDUM IN
Plaintiffs, OPPOSITION TO PLAINTIFFS’ MOTION
FOR SUMMARY JUDGMENT

EAST GREENACRES IRRIGATION
DISTRICT,

Defendant.

Bremer, LLC and KGG Partnership (collectively “Bremer”) filed a cross motion for
summary judgment in this matter, claiming that they were entitled to summary judgment
because: (1) East Greenacres Irrigation District (“District™) has no constitutional or legislative
authority to require Bremer to extend the water main because the extension provided a benefit to
all users of the system; and (2) the District’s bylaw pertaining to line extensions has no
regulatory provisions and benefits all members equally, and therefore constitutes a tax. The
District responds as follows.

L Disputed Facts
Bremer presents the Affidavit of Philip Hart in support of its motion for summary

judgment. This affidavit is presented as the “assessment of the water line required by East

Greenacres Irrigation District.” This affidavit lacks foundation for rendering an expert

DEFENDANT’S MEMORANDUM IN OPPOSITION TO PLAINTIFFS® MOTION FOR
SUMMARY JUDGMENT: 1
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opinion in this matter. The only qualification in the affidavit to establish Mr. Hart as an
expert is that he served on the board of directors of a water district for seven years. Serving
on a board of directors of an entity does not qualify one to provide expert opinions regarding
the construction of a water system. Therefore, this affidavit should be disregarded.

Should the Court decide to rely upon Mr. Hart’s opinion, such opinion adds nothing in
support of the Plaintiffs’ motion. Mr. Hart recites to the information he relied upon in
arriving at his expert opinion as information that there was a water main extension to serve
the Bremer parcel which was later extended to form a “loop” within the irrigation system."
(Mr. Hart expresses no indication of who extended the waterline to provide for looping.) Mr.
Hart indicates that Mr. Bremer told him that he had a building with water service on a lot
next to the lot where the new building was constructed. Mr. Hart indicates he served on the
board of directors of a water district for 7 years and knows that water districts attempt to loop
their system whenever possible. From these matters, Mr. Hart arrives at the opinion that a
looped system provides a benefit to all users of the entire system because it equalizes
pressure within the system andv increases flows at any point within a loop. Mr. Hart also
provides the expert opinion, without providing any support, that delivery of water to the
facility operated by Plaintiff does not impact the quality of water service or impose
substantial additional cost of water to other users of the system.

The affidavit of Gary Bremer is also presented in support of the Plaintffs’ motion for
summary judgment. Mr. Bremer’s affidavit indicates his contractor informed him he would
be required to extend the water main across his property in order to hook up to the District’s

system, and expresses the conclusory opinion that the improvements had nothing to do with

" There is a dispute as to the amount of line instalied by Bremer. The as-buiits prepared by Bremer’s project
engineer (submitted with the affidavit of Ron Wilson) indicate it was less than 1,500 lineal feet, as does the affidavit
of Jim Sappington. However, this disputed fact is not material to the present motion.
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his company’s hook-up to the system. (Mr. Bremer provides no explanation of how he
expected to receive water to the parcel without a water mainline extension.)
Plaintiffs also provide the affidavit of Scott Jones, the engineer who was hired to
engineer the extension of the mainline to the company’s new building.? This affidavit
indicates that Mr. Jones met with officials of the District who informed him it was the
District’s requirement that the line be extended across the subject property. In a separate
paragraph, this affidavit indicates that Mr. Jones “gained the understanding” that the
extension was incident to a plan to loop the line. (Jones Affidavit, Paragraph 5.) This
assertion is not supported by foundation. Where Mr. Jones “gained this understanding” is not
disclosed, and it is not set forth in the previous paragraph of the affidavit of matters discussed
with the District staff. Thus, this conclusory statement lacks foundation and should be
disregarded.
Plaintiffs conclude from the above facts that:
» The mainline extension did not benefit Bremer; and
» the mainline extension was done to facilitate a system loop and was unrelated to
serving Bremer’s parcel with water.
In response, the Court is provided with the Affidavit of Jim Sappington. This affidavit
disputes Mr. Bremer’s allegation that the mainline extension was unnecessary to provide
service to Bremer’s new building. It also clarifies that the extension was required

irrespective of the District’s subsequent actions two and half years later to loop the system.

2 At present, this affidavit is not notarized. It was agreed between the parties that it could be submitted without a
notary as long as a notarized affidavit was substituted in before the hearing.

DEFENDANT’S MEMORANDUM IN OPPOSITION TO PLAINTIFFS® MOTION FOR

SUMMARY JUDGMENT 3 ————
Bremer LLC and KGG Partnership v East Greenacres IrrigatidfistAtl 175 of 302




II. The District had Statutory Authority to require Bremer to Extend the Water Main

Bremer’s argument for summary judgment is based upon a couple of incorrect premises.

First, Bremer claims the District is a municipal corporation in terms of its ability to collect
revenue and fees, limited by Dillon’ Rule, and the District’s ability to impose fees and taxes to
raise revenue must be imposed in an equal manner upon all citizens through general taxes.
“However, an irrigation district's primary purpose is the acquisition and operation of an irrigation
system as a business enterprise for the benefit of its shareholders.” Brizendine v. Nampa
Meridian Irr. District, 97 Idaho 580, 588, 548 P.2d 80 (1976) (citing Barker v. Wagner. 96 Idaho
214, 526 P.2d 174 (1974), Lewiston Orchards Irrig. Dist. v. Gilmore, 53 1daho 377,23 P.2d 720
(1933)). Irrigation Districts also perform this distince purpOose separate from the limitations
addressing revenue, fees and taxes as govern municipalities.

An irrigation district’s power to raise revenue is not limited by the Idaho constitution as

postulated by Bremer. Rather, the legislature may not collect revenues for the benefit of an

irrigation district by imposing taxes without violating the provisions of art. 7, Section 6 of the
Idaho Constitution. Oregon Shortline R.R. v. Pioneer Irrigation District, 16 Idaho 578, 102 P.
904 (1909); Gem Irrigation District v. Van Deusen, 31 Idaho 779, 176 P. 887 (1918). Rather, an
irrigation district must collect revenues as authorized in its enabling statutes.

Further, irrigation districts do not operate through the collection of general taxes. Rather,
the operation and maintenance budget of an irrigation system is financed through assessment of
its members, and not through a general tax. Title 42, Chapter 7. The irrigation district
infrastructure is financed based upon assessments to the properties that benefit from the

improvement of the system.

DEFENDANT’S MEMORANDUM IN OPPOSITION TO PLAINTIFFS’ MOTION FOR
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Irrigation districts are organized for the benefit of water users only, and
they raise funds to finance their operations through assessments of water users. !
The assessments are levied on the basis of benefits received by the land. The |
benefit assessments imposed by irrigation districts are similar to special
assessements for improvement purposes which have been held not to be a tax ‘
within the uniformity requirements of the Idaho Constitution.

Moreover, art. 8 § 3 requires,
'(P)rovisions shall be made for the collection of an annual tax sufficient to pay the
interest on such indebtedness as it falls due, and also to constitute a sinking fund
for the payment of the principal . . .'
Since art. 8 § 3 speaks in terms of taxes and since benefit assessments are not
taxes, art. 8 § 3 applies to general governmental entities, not entities such as
irrigation districts which derive their funds from benefit assessments.
Barker v. Wagner, 96 Idaho 214,217, 526 P.2d 174 (1974),
Bremer also argues that the District is limited by Dillon’s rule, a rule which provides that
a municipal corporation may exercise only those powers granted to it by either the state

constitution or the legislature and the legislature has absolute power to change, modify or destroy

those powers at its discretion. In Viking v. Hayden Lake Irrig. Dist., 149 Idaho 187,233 P.3d

118 (2010), our Supreme Court analyzed the constitutional provisions that empowered
municipalities to impose rates and charges for public works projects (water and sewer) as
compared to an irrigation district’s statutory authority to set rates and charges. Viking
Construction argued that the legislature’s enactment of legislation authorizing an irrigation
district’s power to impose rates and charges to provide revenue for a separate domestic water
system operated by the Hayden Lake Irrigation District was unconstitutional because it was not
authorized by the Idaho Constitution. In rejecting this proposition, our Supreme Court observed:
In Loomis, this Court stated, “The Idaho Constitution, art. 8, § 3 allows

municipalities to impose rates and charges to provide revenue for public works

projects, and pursuant to this section of the Constitution, the Idaho legislature enacted

the Idaho Revenue Bond Act, codified at [.C. § 50-1027 through § 50-1042.” 119

Idaho at 437-38, 807 P.2d at 1275-76. Viking argues that because this Court has held
that Article 8, § 3, does not apply to irrigation districts, Barker v. Wagner, 96 Idaho
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214,218, 526 P.2d 174, 178 (1974), there is no constitutional basis for the legislature
enacting Idaho Code § 43-1909(e), part of the Irrigation District Bond Act.

“Our State Constitution is a limitation, not a grant of power, and the |
Legislature has plenary powers in all matters, except those prohibited by the 1
Constitution.” Rich v. Williams, 81 1daho 311, 323, 341 P.2d 432, 439 (1959). Article ;
8, § 3, is not a grant of power; it is a limitation on the power of subdivisions of the
State to incur indebtedness. Therefore, there did not need to be any constitutional
provision authorizing the legislature to enact the Irrigation District Bond Act,
including Idaho Code § 43-1909(e).

The same analysis extends to the current case. There is no constitutional provision that
prohibits the legislature from providing that an irrigation district may require a landowner to pay
for an extension of the system to serve a subdivided parcel of property. Rather, the issue is what,
if any, statutory authority the legislature has granted to an irrigation district to require an owner

of a parcel of property to pay for an addition or extension to the system works.

Bremer claims the legislature provided the District with several different options for

raising revenue to provide for capital improvements, such as the mainline extension involved in
this case. Bremer is partially correct in its recitation of statutory authority that the District has i
with respect to its irrigations system. However, the citations to Title 43, Chapter 19 (Irrigation
District Domestic Water System Revenue Bond Act) are inapplicable to this case. This chapter
of the irrigation code only applies to irrigation districts that have constructed a separate domestic
water system. East Greenacres Irrigation District only has one irrigation system, thus Chapter 19
in inapplicable to the present case.
Unlike municipal systems which are paid for and expanded through the collection of
taxes, irrigation systems construction was funded by the members, either directly through capital
contributions, or more commonly, through monies borrowed, usually from the U.S. Bureau of
Reclamation. On bureau loans, the money is paid back through bond assessments. Thus,

whenever land is subdivided and new irrigation system infrastructure is required, there is no
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taxing mechanism that allows revenues to be raised to pay for the extension as argued by
Bremer. The Idaho legislature recognized this difference in funding mechanisms between an
irrigation district and other governmental entities and provided a mechanism for irrigation
districts whereby extensions to newly created subdivisions would be paid for by the owners of
the land benefiting from the extension. This mechanism is provided for in the provisions of 1.C.
§ 43-330A ef seq.

Bremer acknowledges that I.C. § 43-330A allows the District to enter into a contract with
a private land owner for the construction of a pressurized system for the proper distribution of
irrigation water. Bremer fails to acknowledgevthat this statute equally applies to subdivided
parcels that seek water for residential, commercial or industrial uses as is the circumstance in the
present case. Rather, Bremer stands resolute in their position that the mainline extension was
required merely to allow the irrigation district to loop its system.

Bremer maintains that this statute is inapplicable in the present case because they
perceive that the extension equally benefitted other users of the system due to the subsequent
looping of this line by the system, which would have equalized water pressure to the benefit of
all users of the system. This argument ignores the fundamental statutory scheme that owners of
subdivided land are required to bear the cost of their own infrastructure, and other parcels that
are not benefited by the extension are not assessed such cost. Bremer maintains that because the
District eventually looped the line after it was constructed that the reasonable inference is that
the mainline extension was actually intended as a system improvement designed for the benefit
of all users, and not installed for the benefit of the subdivided parcel. This inference is not

reasonable (or even a probable inference) given the evidence in this case.
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The evidence in the record shows that Bremer is connected to the mainline extension.
Further, it demonstrates that a mainline extension to Bremer was necessary to provide the fire
protection measures required by Kootenai County Fire & Rescue. Thus, the mainline extension
benefited Bremer’s subdivided parcel.

Under the statutory scheme the legislature put in place, owners of subdivided parcels are
required to finance the infrastructure for service to the subdivided parcel, regardless of whether
the District later loops the line. The mere fact that the District later chose to loop the line to
improve quality to its members, including Bremer, does not detract from the fact that the
extension was required to service Bremer’s subdivided parcel, and as such, the District was
authorized to require Bremer to pay for the extension.

Bremer’s contention that the entire system benefited equally from this extension and
therefore such extension should be deemed a system improvement rather than a mainline
extension to a subdivided parcel is equally without merit. The existing system was already
serving the members. The extension was necessitated by the subdivision of the Bremer parent
parcel. Thus, the reasonable inference is that Bremer was the primary beneficiary of the line
extension. Any benefit gained by the subsequent looping of the system two and a half years later
is merely incidental. Thus, the statute required the District required that Bremer construct such
extension at Bremer’s expense, and not the expense of other members of the District.

Bremer also takes issue with the District’s policy that mainline extensions be constructed
in a manner as to provide for proper present or future circulation of water within the system. The
“by-law” cited by Bremer is actually a policy of the District, not a by-law. See Sappington
Affidavit in Response to Plaintiffs’ Motion for Summary Judgment. However, it is the policy of

the District that any mainline extension must be constructed in a manner that provides for proper
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present or future circulation of water within the system. It is not inappropriate for an irrigation
district to require that any mainline extension of its system allow for proper water circulation.
Further, in addressing service to a subdivided parcel, I.C. § 42-330A provides that “the board of
directors of the district may enter into a contract with the owner or owners of the entire parcel, or
of any tract therein, for the constructior of a pressurized system for the proper distribution of
irrigation water to the parcel or to the designated tracts within the parcel.” Thus, the legislature
gave the board the authority to set standards in the construction of a pressurized system to attain
proper distribution of water.

Idaho Code § 43-330B provides that the owner of the benefited parcel is required to pay
for the improvement, although the District has the option of partially funding the initial
construction and collecting the financed amount from the owner (which is contrary to the powers
of a municipal corporation, which is prohibited by Article VIII, Section 3 from extending its full
faith and credit for the benefit of a third party.) Idaho Code §43-330C indicates the contract can
require that the owners be responsible for the construction. Once constructed, the system
becomes the property of the District. 1.C. §43-330E. Thus, the legislature has allowed for the
actions taken by the District in this matter.

Bremer contends the general assessment provisions of I.C. § 43-701 prohibit charging
Bremer for the extension of the main to serve its parcel because this statute requires the amount
assessed to a landowner to be proportionate to the benefit received by such parcel of land. This
argument demonstrates a lack of understanding of the statutory scheme developed by the
legislature with respect to irrigation districts. Idaho Code § 43-701 provides that an irrigation
district may collect an assessment for maintaining and operating the works of the district, which

must be spread proportionally among the benefited lands. It does not address construction of
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improvements to the system. Construction of improvements is addressed in Chapter 3 of Title
43.

It is clear from the provisions of 1.C. §§ 43-330A through 43-330G that the legislature
granted the District the power to require landowners of subdivided agricultural lands requesting
service for residential, commercial, industrial or municipal use to bear for the cost of extension
of a pressurized system to serve the subdivided parcel. Therefore, the District is entitled to
summary judgment on this issue.

Bremer claims the District did not utilize the provisions of I.C. §§ 43-330A through 43-
330G in connection with this extension. This allegation is incorrect. The District set forth its
terms and conditions for provision of water to Bremer’s parcel, which included the requirement
that the extension be built to District standards at the owner’s cost. According to Bremer,
Bremer’s former lawyer (Bent Schlotthauer) tried to negotiate different terms which were
rejected by the District. Bremer acknowledges he accepted the District’s terms and moved
forward with the construction of improvements. Bremer now claims he was coerced into this
agreement because it would have cost him approximately $6,000 per day had he not moved
forward with the agreement. (It is unclear from Bremer’s affidavit the source of these costs).
Bremer points to no unlawful threat or unlawful coercion by the District that would invalidate
the agreement. Bremer could have chosen to not move forward with the project. Upon weighing
the benefits of the construction against the costs of the construct of the extension, Bremer chose
to accept the terms of the agreement and construct the extension in order to obtain water for the
subdivided parcel. The fact that Bremer now regrets that decision is not a basis for invalidating
the agreement. See generally KMST, LLC v. County of Ada, 138 Idaho 577, 67 P.3d 56 60

(2003).

DEFENDANT’S MEMORANDUM IN OPPOSITION TO PLAINTIFFS’ MOTION FOR
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III. The Line Extension Requirement does not Constitute a Tax

Bremer also argues that the mainline extension was an exaction and tax because it
benefitted all users of the water system equally. Bremer claims he was the same class as all
other members of the District and he was not taxed uniformly with those members. This
contention relies upon Bremer’s claim that he gained no benefit from the line extension that
wasn’t gained by everyone else. However, it is undisputed that Bremer gained water service to
his subdivided parcel, a benefit that everyone else already had, thus there was no benefit to the
other members of the District to extend the water main to provide service to Bremer’s subdivided
parcel. In fact, had the District extended the water mainline for Bremer’s benefit without
assessing the benefit to the benefitted lands, it would have violated its statutes because it would
have assessed members for a cost that did not benefit their parcel.

Idaho Code § 43-300A ef seq. is constitutional and does not violate either Art. VII,
Section 5 or Art. XII, Section 2 of the Idaho Constitution. Bremer claims it is unconstitutional
for the irrigation district to require the owner of a subdivided parcel to construct the
infrastructure to service their own parcel because they are a landowner, the same as other
landowners in the district. However, they are not similarly situated. Rather, owners of parcels
created by subdivision to which service has not been extended are a separate class of subjects.
They have not paid for the infrastructure that is servicing their land. The mainline extensions
will benefit only their parcel(s). Therefore, it is constitutional for the legislature to require such
parcel owners to pay for the construction of infrastructure that benefits their parcel.

I11. The District’s Construction Standards Policy is not a Tax

Bremer also presents an argument that the by-law (which is actually a policy on

construction standards) is an illegal tax because it charges a fee that is not incidental to the

DEFENDANT’S MEMORANDUM IN OPPOSITION TO PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT: 11
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enforcement of a regulation. Bremer apparently deems it a “fee” because it sets a standard for
construction, of the mainline extension. Thus, Bremer’s attenuated argument is that the
construction requirement was not authorized by statute and costs money, and therefore the
construction standard constitutes a fee, which is actually a tax because it is unrelated to
regulating use of the system, but rather imposed to gain system improvements at the expense of
one landowner.

The District’s policy on construction standards requires that the mainline extension has to
be constructed to allow for proper present and future circulation of water in a location designated
by the Board. This policy merely reiterates the provisions of I.C. § 43-330A which allows the
District to enter into an agreement with the owner of a subdivided parcel for the owner to
construct an extension of the mainline that allows for the proper distribution of water. This
regulation relates to the police powers of the district. The district is charged to provide “proper
distribution” of water and is therefore required to plan for present as well as future circulation.

To summarize the argument previously presented, the irrigation district statutes allow
irrigation districts to require owners of subdivided parcels to pay for the extension of its works to
service the parcels created by subdivision. Since the requirement is allowed by the statute, the
requirement is not a fee. Our Supreme Court has analyzed this circumstance in an analogous
situation involving a statute that allowed imposition of a fee for garbage service (even though the
user did not have garbage service), and held:

We exercise free review over the construction of a statute. Lopez v. State,

Industrial Special Indemnity Fund, 136 Idaho 174, 30 P.3d 952 (2001). If the

statutory language is unambiguous, we merely apply the statute as written. Id. If it

is ambiguous, then we attempt to ascertain the legislative intent. /4. When doing

so, we may examine the language used, the reasonableness of proposed
interpretations, and the policy behind the statute. Id.

DEFENDANT’S MEMORANDUM IN OPPOSITION TO PLAINTIFFS® MOTION FOR
SUMMARY JUDGMENT: 12
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Waters Garbage v. Shoshone County, 138 Idaho 648, 650, 67 P.3d 1260, 1262
(2003).

The statutory language in this circumstance is unambiguous. The owner(s) of a parcel in
a subdivided parcel that seek to obtain water for residential, commercial or industrial uses from
an irrigation district can be required by the irrigation district to construct the extension of the
irrigation system to their subdivided parcel at their own expense. This requirement originates
from the statutes, not from a regulation of the District. Bremer has presented no evidence that
the irrrigation district charged a fee for reviewing the engineering plans or work associated with
the extension. Thus, Bremer has presented no evidence of a regulatory fee charged by the
District in connection with their extension of the mainline to service their subdivided parcel.

For the reasons set forth herein, Plaintiffs’ motion for summary judgment should be
denied.

DATED this 30" day of November, 2011.

JAMES, VERNON & WEEKS, P.A.

By, },;% & Yk

Susan P. Weeks
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CERTIFICATE OF SERVICE

I hereby certify that on the 30t day of November, 2011, I caused to be served a true and correct
copy of the foregoing instrument by the method indicated below, and addressed to the following:

Arthur Bistline O U.S. Mail
1423 N. Government Way | Hand Delivered
Coeur d’Alene, ID 83814 O Overnight Mail
IZ( Telecopy (FAX) (208) 665-7290

Vo sy
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STATE Ur 1A 1 e
COUNTY OF KOCTENAL 229

%@ﬁ 205

ARTHUR BISTLINE

BISTLINE LAW, PLLC 0V 30 PH |: 52
1423 N. Government Way

Coeur d’Alene, Idaho 83814 , CLERK DISTRICT COURT
(208) 665-7270 é

(208) 665-7290 (fax) Y j
arthurmooneybistline(@me.com /
ISB: 5216 _

Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC,, an Idaho limited liability

company, and KGG PARTNERSHIP, Case No. CV11-1921
Plaintiffs, PLAINTIFFS’ RESPONSE TO
DEFENDANTS MOTION FOR
Vs. SUMMARY JUDGMENT

EAST GREENACRES IRRIGATION DISTRICT,

Defendant.

COMES NOW, the above named Plaintiffs, BREMER, LLC, and KGG PARTNERSHIP,
(hereinafter “Bremer”) by and through their counsel of record, Arthur M. Bistline, and hereby submits
the following Response to Defendants Motion for Summary Judgment:

L Greenacres did not comply with the Idaho Code it alleges authorized it to force Bremer to

install the main line extension and those code sections would not have authorized that action
anyway because the property was already receiving adequate water services from Greenacres.

East Greenacres Irrigation District (hereinafter “Greenacres”) relies on Idaho Code 43-330A-G
for its authority to require the line extension at issue. Those code sections do not authorize the District
to require Plaintiffs to install the line extension in question. The subdivision'in question had already
been developed and provided a proper distribution of water. No competent evidence is before this
Court to indicate that Bremer’s new building constructed in 2007 would not have proper fire flows

without the line extension.
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Greenacres is attempting to justify its exaction of this line extension by boot strapping itself
into Idaho Code 43-330 A, et seq. Clearly the District did not in 2008 believe that it was authorized

" pursuant to I.C. 43-330A, et seq. to require Bremer to pay for this line extension, because it did not

A AA

comply with any of those statutes. Idaho Code 43-330A states that Greenacres can enter into a
contract. This contract must be written as it also must be recorded. 1.C. 43-330D. The contract further
must contain certain terms. 1.C. 43-330B. No written contract exists in this case. Greenacres did not
utilize this code section to extract this line extension and even if it had wanted to, it could not have
because the property in question already had a pressurized system for the, “...proper distribution of
irrigation water...”

Idaho Code 43-330A provides:

When a parcel of land lving within an irrigation district has been
subdivided and the owner or owners of the entire parcel propose to
develop that parcel or any of the tracts therein for residential,
commercial, industrial or municipal use, the board of directors of the
district may enter into a contract with the owner or owners of the entire
parcel, or of any tract therein, for the construction of a pressurized
system for the proper distribution of irrigation water to the parcel or to
the designated tracts within the parcel.

Greenacres argument is that, “without the water main extension on Hayden Avenue, the District
would have been unable to meet minimum fire flow requirements for the new construction utilizing the

s |

existing hook up that served the existing building on McGuire.” * This is a critical factual issue and is
unsupported by any admissible, competent evidence.

Whether or not the 2007 new construction is the reason the main line extension was required is
critical because if the mainline extension was a result of the usage of the new building, then Greenacres

would be within its rights to require Bremer to pay for it. The “proper distribution” of water within

Bremer’s subdivision would require that minimum fire flows be met, so Idaho Code 43-330B would

! Affidavit of Ron Wilson at 4.
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allow the main line extension to be imposed against property owners in the subdivision, namely,
Bremer. However, nothing before this Court establishes that proper fire flow was not available to the
Bremer property other than the inadmissible and highly suspect statement from Ron Wilson,
Greenacres® District’s Manager, that minimum fire flow could not be achieved without the mainline
extension.

As set forth in Bremer’s motion to strike, any allegation by Mr. Wilson that the main line
extension was required to provide Bremer’s new facility with fire flow should be stricken as
unsupported by foundation and should be disregarded as highly improbable. In re Doe 142 Idaho 594,
598, 130 P.3d 1132, 1136 (2006) Nothing else in Greenacres submissions supports a finding that
Bremer could not achieve proper fire flow without the line extension. All Greenacres supporting
documents refer to the line extension, but not one states the extension was required for proiaer fire flow.

More importantly, the Affidavit of Bob Skelton of Advanced Fire Systems, Inc., who designed
the fire protection system, establishes that no main line extension was required in order to provide fire
flow for the system his company designed for the new construction. Fire flow is one of the most
important factors in designing a fire protection system. Advanced evaluated the existing fire flow and
determined that it was sufficient without a main line extension. Advanced’s plan was approved by the
State Fire Marshall on May 29, 2008, and that approved plan did not involve a main line extension to
provide adequate fire flow.

In this case, Greenacres did not act pursuant to Idaho Code 43-330A et seq. when it required
Bremer to install the main line extension and Greenacres has not provided any proof that the mainline
extension was required to provide proper water service to Bremer’s new building. Greenacres is not
entitled to summary judgment on that point. At bare minimum, there is a dispute of fact as to whether

or not Greenacres had the right pursuant to Idaho Code 43-330A et seq. to require Bremer to bear the
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entire cost of the mainline extension because a dispute of fact exists as to whether the system without
the main line extension could provide the proper fire flow. Plaintiffs do not thereby concede that any
material issue of fact exists regarding its motion for summary judgment.

11 Bremer’s action does not sound in tort so the tort claims act does not apply.

Bremer’s claim is that the requirement that Bremer extend the main lines for the benefit of the
entire system is an illegal tax. The suit to tecover an illegal tax is not a tort action. “Later, the principle
became established that when personal property was taken by distress in satisfaction of an illegal tax,
the owner of the property might recover back the money in an action of indebitatus assumpsit for

money had and received. Greenwade v. Idaho State Tax Com'n, 119 Idaho 501, 506, 808 P.2d 420,

425 (Ct. App. 1991) citing 72 Am.Jur.2d, State and Local Taxation §§ 1059, 1060, 1077 (1974).

DATED this ?{)yé:ﬁy of November, 2011.

-

ARTHUR M. BISTLINE
Attorney for Plaintiffs

CERTIFICATE OF SERVICE

I hereby certify that on the _?_Q day of November, 2011, I served a true and correct copy of
PLAINTIFFS’ RESPONSE TO DEFENDANTS MOTION FOR SUMMARY JUDGMENT by the

method indicated below, and addressed to the following:

Susan P. Weeks [] Regular mail

James, Vernon & Weeks, PA [] Certified mail

1626 Lincoln Way [] Overnight mail

Coeur d’Alene, ID 83814 Facsimile

Fax: (208) 664-1684 | ]  Interoffice Mail
[ 1 Hand Delivered

Jennifer Jenkins
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ARTHUR M. BISTLINE
1423 N. Government Way
Coeur d’Alene, Idaho 83814

(208) 665-7270 CLERK DISTRICT COURT
(208) 665-7290 (fax) :

arthurmooneybistline(@me.com /
ISB: 5216 /

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability Case No. CV11-1921
company, and KGG PARTNERSHIP,
PLAINTIFFS' MEMORANDUM IN
Plaintiffs, SUPPORT OF MOTION TO STRIKE
AFFIDAVIT OF RON WILSON

VS.

EAST GREENACRES IRRIGATION
DISTRICT,

Defendani.

COMES NOW, the above named Plaintiffs, BREMER, LLC, and KGG PARTNERSHIP,
(hereinafter “Bremer”), by and through their counsel of record, Arthur M. Bistline, and hereby
submits the following Memorandum in Support of Motion to Strike Affidavit of Ron Wilson:

Ron Wilson’s (hereinafter “Wilson™) Affidavit at paragraph 4 contains the following
statements which should be stricken from the record:

“The existing connection to the facility that fronted McGuire road
would not meet this [fire flow] requirement. Without the water
main extension on Hayden Avenue, the District would have been
unable to meet minimum fire flow requirements required for the

new construction utilizing the existing hook up that served the
existing building on McGuire.”
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This statement is unsupported by any foundation. Wilson does not state the he has personal

Bistline Lauw 208-665-7290

knowledge of the flow capabilities of the Greenacres main line or how he developed the this

opinion.

LR.C.P. 56(e) requires that affidavits submitted on a motion for
summary judgment must 'set forth such facts as would be
admissible in evidence, and shall show affirmatively that the
affiant is competent to testify to the matters stated therein.' LR.C.P.
56(e). The affiant must have personal knowledge of the facts
contained within the affidavit and statements within it cannot be
conclusory or speculative. ,

Suhadolnik v. Pressman 234

P.3d 11,17 (2011)

Wilson's opinion regarding the fire flow would not be admissible in evidence without

more foundation regarding how he developed that opinion. Furthermore, this is clearly expert

testimony and Wilson has not provided any foundation for this Court to determine if this opinion

is admissible into evidence.

Idaho Rule of Evidence 702 governs admissibility of expert
testimony. It provides: “If scientific, technical, or other specialized
knowledge will assist the trier of fact to understand the evidence or
to determine a fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or education, may testify
thereto in the form of an opinion or otherwise.” LR.E. 702. *In
order to be admissible under L.R.E. 702, the expert's testimony
must assist the trier of fact to understand the evidence or to
determine a fact that is in issue.” Chapman v. Chapman, 147 Idaho
756, 760, 215 P.3d 476, 480 (2009).

State v. Ellington 253 P.3d

727, 740 (2011)

The technical evidence in this case is whether the existing flow on the Bremer property

could provide for the proper fire flow for Bremer's new building. Clearly an opinion on this

subject is technical evidence and Wilson has provided no foundation for his ability to render an

opinion on this subject.

PLAINTIFFS' MEMORANDUM IN SUPPORT OF
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In determining whether expert testimony is admissible, a court
must evaluate “the expert's ability to explain pertinent scientific
principles and to apply those principles to the formulation of his or
her opinion.” Ryan, 123 Idaho at 46, 844 P.2d at 28. Admissibility,
therefore, depends on the validity of the expert's reasoning and
methodology, rather than his or her ultimate conclusion. /d at 46-
47, 844 P.2d at 28-29.

Coombs v. Curnow 148
Idaho 129, 140, 219 P.3d
453, 464 (2009)

Wilson has provided no explanation at all for his opinion that Bremer's new facility could
not be provided proper fire flow for Bremer's new building. Wilson has not provided any
explanation for how he is even qualified to say that Bremer's new building could not receive
adequate fire flow. Wilson's opinion on this subject is not admissible.

Wilson's opinion that the existing system - without the main line extension -- could not

provide adequate fire flow for Bremer's new construction is unsupported by any foundation and

should be stricken from the record.

i
DATED this %) —day of November, 2011.

\
ARTHUR M. BISTLINE
Attorney for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on the 8D day of November, I served a true and correct copy of the
following PLAINTIFFS* MEMORANDUM IN SUPPORT OF MOTION TO STRIKE
AFFIDAVIT OF RON WILSON by the method indicated below, and addressed to the following:

Susan P. Weeks [1 Regular mail
JAMES, VERNON & WEEKS, PA [ ] Certified mail
1626 Lincoln Way [] Overnight mail
Coeur d’Alene, ID 83814 Facsimile to (208) 664-1684
] Interoffice Mail
[ ] Hand Delivered

JE%IFER JEI%INS i 5
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ARTHUR M. BISTLINE

1423 N. Government Way
Coeur d’Alene, Idabo 83814
(208) 665-7270

(208) 665-7290 (fax)
arthurmooneybistline(@me.com
ISB: 5216

Attorney for Plaintiffs

208-665-7290 p.1
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CLERK DISTRICT COURT
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability
company, and KGG PARTNERSHIP,

Plaintiffs,
vs.

EAST GREENACRES IRRIGATION
DISTRICT,

Defendant.

Case No. CV11-1921

PLAINTIFFS’ MOTION TO STRIKE
AFFIDAVIT OF RON WILSON

Plaintiffs, BREMER, LLC., an Idaho limited liability company, and KGG

PARTNERSHIP, by and through its attorney of record, Arthur M. Bistline, move this Court to

strike the following portions of Ron Wilson’s Affidavit filed in support of Defendant East

Greenacres Irrigation District’s motion for summary judgment at paragraph 4, second and third

sentences. This motion is based on supporting memorandum filed concurrently herewith.

- ] Q'l
DATED this 0 “day of November, 2011.

o

ARTHUR M. BISTLINE
Attorney for Plaintiffs

PN TS M OT KINNPEh B MRE ECARR D AV O EORBNAY LLSON -1- 195 of 302




Nov 20 11 03:30p Bistline Lauw 208-665-7290 p.2

CERTIFICATE OF SERVICE

I hereby certify that on the ,30 day of November, I served a true and correct copy of the
following PLAINTIFFS’ MOTION TO STRIKE AFFIDAVIT OF RON WILSON by the method
indicated below, and addressed to the following:

Susan P. Weeks [] Regular mail
JAMES, VERNON & WEEKS, PA [] Certified mail
1626 Lincoln Way [1] Overnight mail
Coeur d’Alene, ID 83814 Facsimile to (208) 664-1684
: ] Interoffice Mail
[ ] Hand Delivered
~~

JENNIFER JENKINS
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ARTHUR BISTLINE
BISTLINE LAW, PLLC

1423 N. Government Way
Coeur d’Alene, Idaho 83814
(208) 665-7270

(208) 665-7290 (fax)
arthurmooneybistline@me.com
ISB: 5216

Attorney for Plaintiff
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability
company, and KGG PARTNERSHIP,

Plaintiffs,

VS.

EAST GREENACRES IRRIGATION DISTRICT,

Defendant.
STATE OF WASHINGTON )
) ss.

County of Spokane )

Case No. CV11-192]

AFFIDAVIT OF BOB SKELTON

1, Bob Skelton, having been first duly swormn, upon oath depose and state that:

1. Iam over the age of eighteen (18) and an individual residing in the State of Washington.

2. Iam employed by Advanced Fire Systems, Inc, (hereinafter “Advanced”) in Spokane,

Washington. Advanced has designed fire protection systems for Gary Bremers’ companies

facilities located in Hayden and McGuire in Post Falls, Idaho. [ have met Gary Bremer on -

more than one occasion and toured his facility as well as provide more than one fire

protection system for that facility.

AFFIDAVIT OF BOB SKELTON -1-
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3. In 2008, Advanced designed a system for the additional facility constructed on the subject

property to which Mr. Wilson refers in his Affidavit at paragraphs 2, 3 and 4.

. Thave extensive experience in desi gning fire protection services and was involved with the

Bremer project. Obviously, one of the most important fact which must be known to design
a fire protection system is the flow capabilities of the water supply. More so in this case as

Bremer’s facility is working with foam insulation which requires a lot, for lack of a better

term, of water for fire protection purposes.

. When Advanced was contacted for the new building at the Bremer facility, Advanced

contacted the East Greenacres Irrigation District (hereinafter “Greenacres™) to obtain the
fire flow information to utilize in the fire protection plan. Greenacres referred us to the
local fire district to obtain the flow information as the local fire district was the entity who

tests the hydrants and records the flow information.

. The local fire district provided the flow information to Advanced. Advanced designed a

~ fire protection system based on that existing fire flow. The fire protection plan did not

require any main line extension of Greenacres’ system in order to provide for the proper fire

flow.

. The State Fire Marshall approved Advanced’s fire protection system on May 29, 2008. The

plan approved did not provide for any extension of Greenacres main water lines.

. Attached hereto as Exhibit “A” is a true and correct copy of the corner of the State Fire

Marshall’s approved plan which is too large to attach, but will be provided to Plaintiff’s

Counsel for summary judgment hearing.

AFFIDAVIT OF BOB SKELTON -2-
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Dated this_}0 _ day of November, 2011. _

Bob Skelton

\3\)&

SUBSCRIBED AND SWORN before me this 3¢ day of November, 2011.

esiding at: pokane, o
NOTARY PUBUC léomdnliis?siotn Enzires: /o4 4;:,*
State of Washington
Commission Exp. 11-09-2014
CERTIFICATE OF SERVICE

Decembe.

VIELISSA L SKELTON | slilobedl — . ...

~
I hereby certify that on the ‘ day of November; 2011, I served a true and correct copy of

AFFIDAVIT OF BOB SKELTON by the method indicated below, and addressad to the following:

Susan P. Weeks {1 Regular mail

James, Vemon & Weeks, PA [ 1 Cenified mail

1626 Lincoln Way {] Ovemight mail

Coeur d’Alene, ID 83814 }sd Facsimile

Fax: (208) 664-1684 (] Interoffice Mail
[ ] Hand Delivered

/?/ 2
NNIFER/JEN
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ARTHUR M. BISTLINE NCe Lf B 0.
1423 N. Government Way : AIEREC =6 Pl 2257
Coeur d’Alene, Idaho 83814 CLERK DISTRICT COUF

(208) 665-7270

(208) 665-7290 (fax)
arthurmooneybistline(@me. com
ISB: 5216

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability Case No. CV11-1921
company, and KGG PARTNERSHIP,
PLAINTIFFS’ MEMORANDUM IN
Plaintiffs, SUPPORT OF MOTION TO STRIKE
AFFIDAVIT OF JIM SAPPINGTON

VS.

EAST GREENACRES IRRIGATION
DISTRICT,

Defendant.

COMES NOW, the above named Plaintiffs, BREMER, LLC, and KGG PARTNERSHIP,

(hereinafter “Bremer™), by and through their counsel of record, Arthur M. Bistline, and hereby
submits the following Memorandum in Support of Motion to Strike Affidavit of Jim Sappington:

When deciding a motion for summary judgment, a court will only consider evidence
contained in affidavits and depositions which is based upon personal knowledge and would be
admissible at trial Antim v. Fred Meyer Stores. Inc. 251 P.3d 602, 607 (Ct. App.2011) Many
portions of Mr. Sappington’s affidavit would not be admissible at trial for many reasons and
should not be considered on summary judgment.

Jim Sappington’s (hereinafter “Sappington”) Affidavit at paragraph 7 contains the

following statements which should be stricken from the record:

AOHON S e ARG G Sabbhegios o 2011302
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“In order to obtain service from East Greenacres Irrigation District
for this parcel, including the fire hydrants and sprinkler system
required by Kootenai County Fire & Rescue, it was necessary to
extend the existing 8” water main in Hayden Avenue east to the
Bremer parcel.”

Sappington has not been identified as an expert in this case. Sappington's opinion regarding the

fire flow would not be admissible in evidence without more foundation regarding how he

developed that opinion. Furthermore, this is clearly expert testimony and Sappington has not

provided any foundation for this Court to determine if this opinion is admissible into evidence.

Idaho Rule of Evidence 702 governs admissibility of expert
testimony. It provides: “If scientific, technical, or other specialized
knowledge will assist the trier of fact to understand the evidence or
to determine a fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or education, may testify
thereto in the form of an opinion or otherwise.” LR.E. 702. “In
order to be admissible under I.R.E. 702, the expert's testimony
must assist the trier of fact to understand the evidence or to
determine a fact that is in issue.” Chapman v. Chapman, 147 Idaho
756, 760, 215 P.3d 476, 480 (2009).

State v. Ellington 253 P.3d

727, 740 (2011)

The technical evidence in this case is whether the existing flow on the Bremer property

could provide for the proper fire flow for Bremer's new building and whether an extension of the

main line was required to achieve that. Clearly an opinion on this subject is technical evidence

and Sappington has provided no foundation for his ability to render an opinion on this subject.

Sappington has provided no explanation at all for any of his
above referenced opinions. In determining whether expert
testimony is admissible, a court must evaluate “the expert's ability
to explain pertinent scientific principles and to apply those
principles to the formulation of his or her opinion.” Ryan, 123
Idaho at 46, 844 P.2d at 28. Admissibility, therefore, depends on
the validity of the expert's reasoning and methodology, rather than
his or her ultimate conclusion. /d. at 46-47, 844 P.2d at 28-29.

Coombs v. Curnow 148
Idaho 129, 140, 219 P.3d
453, 464 (2009)
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Furthermore, Sappington has not been identified as an expert witness in this case and his opinion.

would be inadmissible based on a lack of disclosure.

For the same reasons, Sappington’s Affidavit at the following paragraphs should be also

be stricken.

Paragraph 10 contains the following statements which should be stricken from the record:

Paragraph 11 contains the following statements which should be stricken from the record:

“A looped water system is one in which the distribution lines
within the water system are interconnected so as to remove any
dead-end distribution lines. Looping the line adds the benefit of
equalizing pressure within the entire system and provides
redundancy. In the looped system water can flow from more than
one direction. A fire-flow demand or large-demand use on a dead-
end main can only draw water through a single line, and the flow
may be further restricted by the line length and pipe size. When
repairs are made on a dead-end line, the entire line has to be taken
out of service, which may mean that customers will be out of water
for a while and affected hydrants will hold little or no water for fire
protection. Also, the flushing required to maintain water quality
on dead-end systems can result in waste of water and takes the line
out of service while it is flushed.”

“If this statement is offered to contemplate that water service to the
new facility could have been extended east from McGuire to the
rear of the new building fronting Hayden, it is wrong..”

“To supply water to the new building adequate to support the fire
hydrants and sprinkler system from the McGuire mainline, it
would have required the mainline be extended cast through the
Bremer property to the rear of the new building with an extension
out to Hayden Avenue for placement of the hydrants. Water
mainlines are required to be placed in the public right of way
wherever possible because it facilitates future distribution system
additions and extensions by eliminating the need to acquire
easements across private land for extensions of the water main and
reduces the cost of operation and maintenance because it is easier
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Paragraph 12 contains the following statements which should be stricken from the record:

Paragraph 13 contains the following statements which should be stricken from the record:

Paragraph 14 contains the following statements which should be stricken from the record:

PLANTIFES MEM
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to access a dlstrlbutlon line in a public r10ht of way and eliminated
encroachment issues.’

“Allowing subdivided parcels to extend mainlines through private
property to the rear of a property to provide service does not meet
this policy and is not proper.”

“The proper method of providing service to the new facility was to
extend the existing water mainline in Hayden Avenue cast to the
Bremer parcel.”

“To the extent that Mr. Hart is conveying an opinion of Mr.
Bremer that the existing water service connection to the McGuire
building could bave been extended and interconnected to the
Hayden Avenue building, this opinion is misleading. While the
buildings could have physically been connected by a continuation
of the 1” service line, the existing service line was inadequate to
provide either the water flow or water pressure necessary to supply
either adequate flow or adequate pressure for operation of the
building sprinkler system required by Kootenai County Fire &
Rescue. Further, the hydrants could not be connected to a 17
service line. The hydrants require at least a 6” water main for
proper functioning. Further, a 1 service line would not provide
adequate water supply tor pressure to operate both building fire
suppression system and two fire hydrants. The only mechanism to
achieve compliance with Kootenai County Fire & Rescue’s
requirements was through use of a water mainline.”

. because the existing members would have been financing and
subsidizing an extension to service a new subdivision which
provided no benefit to anyone other than the property owners
within the subdivision. Further, had the District allowed the
mainline to have been constructed through the Bremer parcel, it
would have burdened other users of the system because it would
have increased the cost of operation and maintenance, which
increased cost is carried by all members of the district in the
assessment levied against them for operation and maintenance of
the system.”

%yrgw ]Y/[ éﬁt%’gge%gclg; erﬁz\a‘tiﬁﬁﬂistﬂéﬂ.
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Sappington's opinion that the existing system - without the main line extension -- could
not provide adequate fire flow for Bremer's new construction is unsupported by any foundation

and should be stricken from the record.

DATED this C; 0“édzly of December, 2011.

—

ARTHUR M. BISTLINE
Attorney for Plaintiffs

CERTIFICATE OF SERVICE

I hereby certify that on the {:Q‘*h day of December, I served a true and correct copy of the
following PLAINTIFFS* MEMORANDUM IN SUPPORT OF MOTION TO STRIKE :
AFFIDAVIT OF JIM SAPPINGTON by the method indicated below, and addressed to the
following:

Susan P. Weeks [] Regular mail
JAMES, VERNON & WEEKS, PA [1] Certified mail
[]

Overnight mail
Facsimile to (208) 664-1684
Interoffice Mail
[ 1 Hand Delivered

1626 Lincoln Way
Coeur d’Alene, ID 83814

e
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ARTHUR M. BISTLINE

1423 N. Government Way
Coeur d’Alene, Idaho 83814
(208) 665-7270

(208) 665-7290 (fax)
arthurmooneybistiine@me.com
ISB: 5216

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability Case No. CV11-1921
company, and KGG PARTNERSHIP,
' PLAINTIFFS’ MOTION TO STRIKE
Plaintiffs, ’ AFFIDAVIT OF JIM SAPPINGTON

VS.

EAST GREENACRES IRRIGATION
DISTRICT,

Defendant.

Plaintiffs, BREMER, LLC., an Idaho limited liability company, and KGG
PARTNERSHIP, by and through its attorney of record, Arthur M. Bistline, move this Court to
strike the following portions of Jim Sappington’s Affidavit filed in response to Plaintiffs’ Motion
for Summary Judgment at paragraphs 7, 10, 11, 12, 13, and 14, as outlined and based upon the

supporting memorandum filed concurrently herewith.

DATED this (; %ay of December, 2011.

"

ARTHUR M. BISTLINE
Attorney for Plaintiffs

Bremer LLC and KGG Partnership v East Greenacres Irrigatig0 Tliste2tl 206 of 302
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CERTIFICATE OF SERVICE

[ hereby certify that on the (ﬂ T day of December, I served a true and correct copy of the
following PLAINTIFFS’ MOTION TO STRIKE AFFIDAVIT OF JIM SAPPINGSTON by the

method indicated below, and addressed to the following:

Susan P. Weeks [] Regular mail

JAMES, VERNON & WEEKS, PA [] Certified mail

1626 Lincoln Way [] Overnight mail

Coeur d’Alene, ID 83814 ])4? - Facsimile to (208) 664-1684
[] Interoffice Mail
[ 1 Hand Delivered
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Susan P. Weeks, ISB # 4255

James, Vernon & Weeks, P.A. MWHOEE =T PH 2: 4,6
1626 Lincoln Way

Cocur d’Alene, ID 83814 CLERK DISTRICT COURT

Telephone: (208) 667-0683 ) vy
Facsimile: (208) 664-1684 ' 5 l'
v

Attorneys for Defendant

. IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability CASENO. CV-11-1921

company, and KGG PARTNERSHIP,

DEFENDANT’S REPLY MEMORANDUM

Plaintiffs, IN SUPPORT OF DEFENDANT*'S MOTION
‘ FOR SUMMARY JUDGMENT

EAST GREENACRES IRRIGATION

DISTRICT,

‘Defendant.

In response to Defendant’s motion for summary judgment, Bremer claims that “[t)he
subdivision in question had already been developed and provided a proper distribution of water.”
Bremer also claims that the District lacked statutory authority to accept the system constructed

by Plaintiffs.

T. UNDISPUTED MATERIAL FACTS

Plaintiffs do not dispute the following facts. It is undisputed that the subject parcel of
property was subdivided into McGuire Industrial Park on August 16, 2004 by Double B Ranch
and KGG Partnership and that the plat contained a statement in the owner’s certificate that
domestic water would be supplied by East Greenacres Irrigation District. (Weeks Affidavit
Exhibit A). It is undisputed that Double B Ranch and KGG Partnership replatted the acreage on

April 2008. (Weeks Affidavit Exhibit B). It is undisputed that in April 2008 Panhandle Health

DEFENDANT’S REPLY MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION
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District informed Emmett Burley (one of the signers on the plat) in order to obtain final plat
approval that the plat had to identify the District as the water source and that a will serve letter
had to be received from the District. (Wilson Affidavit, Exhibit A.) It is undisputed that on
April 17, 2008 the District forwarded a previous letter dated April 10, 2006 wherein the District
informed Panhandle Health District that it had the intent and water capacity to sexve the McGuire
Industrial Park but that an extension to the water mainline along Hayden Avenue was needed,
(Wilson Affidavit, Exhibit B.)

It is undisputed that Jim Nirk appeared before the Board on behalf of Gary Bremer
seeking permission for a connection to the District’s water system. Jt is undisputed that Mr, Nirk
was informed that engineeved plans for the connection had to be submiticd by Mr. Bremer to the
District for review and approval. (Wilson Affidavit, §2).

1t is undisputed an engineer, Scott Jones, submitted engincered plans dated May 5, 2008
to the District, identifying the developer of the project as Gary Bremer, for a water pipeline
extension project to accomplish the connection to the District’s system. (Wilson Affidavit,
Exhibit D.)

It is undisputed that by letter dated May 5, 2008, Scott Jones also submitted engineered
plans for the water pipeline extension project to DEQ, and identified the project as an extension
of the 2007 project on the same linc (the Hayden mainline). (Wilson Affidavit Exhibit E.) It is
undisputed that on May 7, 2008, the District approved Bremet’s proposed extension to the line to
provide service to Bremer’s new facility. (Wilson Affidavit Exhibit F.) It is undisputed that the
Letter of Transmittal from Scott Jones to DEQ, dated May 16, 2008, identified the project as

“2008 McGuire Industrial Park Water Pipeline Project” and identified the project description as

DEFENDANT'S REPLY MEMORANDIl.IM I;BID%I‘JPPORT OF DEFENDANT’S MOTION, & ..
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“mainline extension along Hayden”. Mr. Jones identified the plans as “construction plans/specs™
and the water project description as “water system extension”. (Wilson Affidavit Exhibit G.)

It is undisputed that following review of the project proposal, by letter dated June 17,
2008, DEQ wrote to Gary Bremer regarding its review of the submitted plans. This letter
described the submittal as: “The project involves the construction of approximately 800 feet of 8-

inch PVC water main in Hayden Avenue as well as an 8-inch fire supply line to serve the

McGuire Industrial Park. This project appears to be an extension of the McGuire Industrial Park

previously approved by DEQ in a letter to Emmett Burley dated November 28, 2007.” This
letter also informed Mr. Bremer that before the construction project could be approved by DEQ
that the loca) fire authority had to send a letter to it establishing minimum fire flows and

durations needed for the project and the design engineer had to demonstrate that the water

systema was capable of meeting the minimum fire flow reqﬁi.res at this extension and disapproved
the plans and specifications for the mainline extension pending this information. (Emphasis
added.)(Wilson Affidavit, Exhibit 1.) It is undisputed that on June 27, 2008, DEQ wrote Mr.
Bremer indicating that it had obtained information from Kootenai County Fire and Rescue that
the District’s existing system bad adequate flows to meet Kootenai County Fire and Rescue’s fire
flow requirements and approving construction of the mainline cxtension. This letter also
required that record plans of the construction (“as-builts”) be submitted within 30 days of
completion of construction.

Tt is undisputed that Scott Jones submitted as-bwiits to the District by ietter dated
September 19, 2008 and requested a copy be sent to DEQ. This letter indicated that the
developers of the project were Emmett Burly (sic) and Gary Bremer. (The as-builts included the

2007 extension that was to be built Emmett Burley for another lot in the project, which was

DEFENDANT’S REPLY MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION
FORSUMMATEY JTTADEMENTG egnacres Irigatia0Distaet 210 of 302



12/07/2011 14:48 2086646741 JAMES VERN PAGE ©04/09

referenced in the June 17, 2008 DEQ letter.) The 2 page as-builts identified the project as
“McGuire Industrial Park Watey Pipeline Extension As-built”. The project notes indicated that
the project was an extension of an existing 8" water Jine and that the lots served now had fire
hydrants and included a dedicated 8" fire sprinkler system feed to the new building. The second
page of the as-builts showed the two fire hydrants in the right of way on cither side of a building
identified on the as-builts as “FMI-EPS, LLC New Factory Building”, and an 8” PVC Dedicated
Fire Sprinkler Supply Pipeline connecting from the 8” water main to the new building., (Wilson

Affidavit, Exhibit K.)

Il The Legislature Intended Developers to Pay for Extensions of a Pressurized
System to Serve the Subdivided Parcel for Industrial and Commercial Purposes

There is no dispute that the parcel in question was a subdivided parcel. There is no
dispute that the pressurized system was extended. There is no dispute that the use of water by
Plaintiffs is for industrial and/or commercial use. Despite these undisputed facts, Plaintiffs
allege the District is trying to boot strap its actions into Idaho Code § 43-330A et seq. to justify
the exaction of a line extension that was installed for use of all members of the District. This
argument ignores the factual context of this case, the authority granted to irrigation districts by
statute and Tdaho case law. It also misperceives the District’s argument on summary judgment.

Idaho Code Section 43-304 gives the board the power to manage and conduct the
business and affairs of the District. Included in those powers is the right to acquire by purchase,
condemnation or other legal means works constructed and being constructed by private owners.
Idaho Code Section 43-316 provides that legal title to all property acquired under the provisions
of Title 43 vests in. the irrigation district. Thus, the District had the right to acquire the extension

constructed by Gary Bremer.
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Further, the District had statutory authority to require that an owner of a subdivided
parcel to bear the cost of construction of an extension of the water system to serve the subdivided
parcel. In Bradshaw v. Milner Low Lift Irr. Dist., 85 Idaho 528, 547, 381 P.2d 440 (1963) our
Supreme Court held that a condition to an annexation that the owners of new lands annexed into
the district bear the cost of acquiring water for such lands; and the cost for enlarging, equipping
and cxtending the system for the irrigation of those lands was a valid, enforceable condition of
annexation. This case also held that the imposition of such costs on the existing members of the
District would have violated the existing members’ constitutional rights.

The same is true here even though it wag an extension to serve subdivided lands as
opposed to an extension to serve annexed lands. Idaho Code provides that the District may (but
is not required) to enter into a contract with the owners of the parcel for the construction of a
pressurized system for the proper distribution of irrigation water for residential, commercial,
industrial or municipal purposes to subdivided lands. The subsequent sections deal with paying
off the construction costs if the construction is done pursuant to an instaliment contract.
However, nothing in the code precludes the District from accepting a system constructed by a

parcel owner of a subdivided parcel upon completion of construction.

It is clear the legislature intended development to pay for the cost of extensions for the
benefit of subdivided land. Plaintiffs try and avoid this clear intent by arguing that it was only
intended to apply if there was a written, recorded contract. However, it is clear that the statutory
provisions regarding recording a written contract (J.C. § 43-330D) was not intended to assist
Jandowners of subdivided lands in avoiding paying the cost of system extensions for their benefit
as argued by Plaintiffs. Rather, it is clear this section was intended to cause the contract to be

recorded so as to tun with the land and allow the District to assess future landowners for the
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costs who were not a party to the contract. In conclusion, the legislature clearly gave the District
the authority to require owners of subdivided lands who desired service to pay for extension of
infrastructure to service the subdivided parcel as long as the extension was for a pressurized
service for residential, commercial, industrial or municipal purposes. |

III.  There are no Disputed Material Facts that Precludes Summary Judgment for the
District

Plaintiffs argue the subdivision in question had already been developed and provided a
proper distribution of water. There are no facts in the record to support this allegation.

It is undisputed that Bremer requested a connection to the District’s system. Bremer’s
repfesentativc was tasked by the District with providing an engineering concept plan on how that
connection would be achieved. This plan was presented by Bremer’s engineer to the District and
DEQ to meet not only the District’s requirements, but Kootenai Fire & Rescue and DEQ’s
requirements. The plan as submitted by Bremer's engineer included an 800’ mainline cxtension
in Hayden Avenue, two fire hydrants in Hayden Avenue, and an §8” dedicated supply linc
extending from the mainline extension to the fire sprinkler system in the new building. Bremer’s
engineer did not propose an extension of the ¢xisting 1” service line from the McGuire building
to accomplish these tasks. Thus, Wilson’s and Sappington’s affidavits that the mainline
extension was required to service the subdivided parcel merely corroborates the proposal
subroitted by Bremer's engineer. Bremer studiously avoids addressing in any of its pleading the
fact that its own engineer proposed the mainline extension as the appropriate method to connect
to the District’s water system to meet DEQ’s and Kootenai Fire & Rescue’s requirements with
respect to fire flows.

Plaintiffs try to manufacture a disputed material fact by submitting the affidavit of Bob

Skelton. Mr. Skelton discusses the flow capabilities of the District’s entire water system. Mr,

DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION
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Skelton testifies that he needed the flow information for the water system (not the Bremer
building) and contacted the District for that information. Mr. Skelton testifies the District
directed him to Kootenai County Fire & Rescue to obtain historical flow information regarding
the hydrants on the system. (The new hydrants for the system were only a conceptual design at
that point, so the flow information was historical.) Mr. Skelton concludes that Kootenai County
Fire & Rescue supplied the historical flow information for the water system and he designed the
system based upon. that flow information. Mr. Skelton concludes that his plan, approved by the
fire marshal, did not include an extension of the main water lines. Mr. Skelton omits the plan
with his affidavit.

While Mr. Skelton’s affidavit is technically correct it does not address whether the fire
suppressions system designed by Mr. Skelton was intended to be serviced by the mainline
extension designed by Mr. Jones. The answer to that question lies in Scott Jones’ plan submittal
and as-builts, Mr. Jones design included an 8" dedicated water line from the mainline to the
building to operate the fire suppression system designed by Advanced Fire Systems, Inc. Thus,
even though Mr., Skelton’s design may net have included a mainline extension, the engineer
hired by Bremer and assigned the task of actually presenting an engineered plan to the District
and DEQ to meet all agency requirements included a mainline extension along Hayden Avenue
as the option to accomplish the task at hand.

[V.  The District is Entitled to Summary Judgment Pursuant to Existing Case Law

Plaintiffs now disavow their own proposal. claiming in their cross-motion for summary
judgment that it was an unnecessary condition imposed upon them by the District which they did
not protest because of the economic loss that delay in the project would have caused. Our

Supreme Court has specifically rejected such a tactic in KMST, LLC v. County of Ada, 138 ldaho
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577, 581, 67 P.3d 56, 60 (2003). Therein, the developer proposed a dedication of a road and
construction of the road to obtain approval of a subdivision, knowing that Ada County highway
district staff would recommend it to the Board. After approval apd completion of the
subdivision, KMST sued the highway district, claiming the highway district had taken its
property without compensation because the road was a system improvement, and therefore an
exaction. The Supreme Court‘rejected this argument, noting that the decision to dedicate land
for the road and to build the road was included in the application and was done to expedite the
project, and having voluntarily made the decision to dedicate and improve the street to speed
approval of its development, KMST could not come back and claim its property was taken. The
same is true here. Mr. Bremer testified he made the decision based upon financial factors to
construct the line to avoid delay in the permitting process. Under the KMST holding, Plaintiffs
are precluded from now claiming the District took its property.

V. Conclusion

The law requires that the owner of a subdivided parcel in an irvigation district bear the
cost of an extension of the pressurized water system if the use is for residential, industrial,
commercial, or municipal purposes. Plaintiffs attempt to avoid this requirement by claiming
they already had water service, However, no facts in the record support this claim. Further,
Plaintiffs’ own engineer designed the extension specifically to service the new building on the

subdivided parcel. Thus, the evidence in the record is contrary to Plaintiffs’ claims. Thus, the
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District should be granted summary judgment.
DATED this 7*" day of December, 2011.

JAMES, VERNON & WEEKS, P.A.

BY: By
Susan P, Weeks

CERTIFICATE OF SERVICE

I hereby certify that on the 7™ day of December, 2011, I caused to be served a true and correct
copy of the foregoing instrument by the method indicated below, and addressed to the following:

Arthur Bistline O U.S. Mail
1423 N. Government Way O Hand Delivered
Coeur d’Alene, ID 83814 8,  Ovemight Mail
& Telecopy (FAX) (208) 665-7290

I it i
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Susan P. Weeks, ISB # 4255
James, Vernon & Weeks, P.A.
1626 Lincoln Way

Coeur d’Alene, ID 83814
Telephone: (208) 667-0683
Facsimile: (208) 664-1684

Attorneys for Defendant
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC,, an Idaho limited liability CASE NO. CV-11-1921

company, and KGG PARTNERSHIP,

DEFENDANT’S RESPONSE TO

Plaintiffs, PLAINTIFFS’ MOTIONS TO STRIKE
PORTIONS OF THE AFFIDAVITS OF JIM
EAST GREENACRES IRRIGATION SAPPINGTON AND RON WILSON
DISTRICT,
Defendant.

Plaintiffs filed two separate motions to strike portions of the affidavits of Ron Wilson and

Jim Sappington. The following is Defendant’s response to these motjons.

Jim Sappington: Plaintiff moves to strike paragraphs 7 and 12 of Sappington’s affidavit

wherein Sappington testified in order to provide the requested service to the Bremer parcel,

including the fire hydrants and sprinkler system, it was necessary to extend the existing 8™ water

main in Hayden Avenue to the Bremer parcel, and that the extension utilized in this project was

the proper method of providing service to the new facility, and consisted of an extension of the

water mainline in Hayden Avenue east to the Bremer parcel. Plaintiffs contend that this

testimony constitutes an expert opinion that is not supported by adequate foundation to establish

M. Sappington as an expert. However, this testimony is not based upon an expert opinion of

Mr. Sappington. This testimony is based upon the information provided to the District by
DEFENDANT’S RESPONSE TO PLAINTIFFS’ MOTIONS TO STRIKE PORTIONS OF THE

AFFID ANENSOR §IMeSAPPINGEODEAND RONMILSON: 1
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Bremer’s eng'uieer, Scott Jones, as set forth in Ron Wilson's affidavit. Mr. Bremer’s agent, Jim
Nirk, requested approval from the District to connect to the District’s water system. Mr. Nirk
was informed that an engineered plan for making the connection had to be submitted before
approval would be granted. Mr. Bremet’s engineer submitted to the District and DEQ a
construction plan that included a mainline extension along Hayden Avenue an_d fire hydrants and
a dedicated line to service a fire suppression sprinkler system required by Kootenai County Fire
& Rescue as the proper method to extend service to the Bremer parcel. Mr. Sappington’s
testimony in paragraph 7 and 12 is based upon the submittal to the District by Mr, Bremer’s
engineer. As such, it is not an expert opinion unsupported by adequate foundation. Itis an
opinion based upon a statement by the party opponent’s engineer/agent, which was provided to
the District with the intent that the District rely upon it. Paragraph 12 of Sappington’s affidavit
merely reiterates that the proper method of extending service to the Bremer parcel identified by

Bremer's engineer was to extend the existing mainline in Hayden Avenue.

Plaintiffs also contend Sappington’s explanation of a looped water system in paragraph
10 is an expert opinion that lacks adequate foundation to qualify Sappington to provide the
testimony. The qualifications of Sappington exceed those of Philip Hart, tendered as an expert
by Plaintiffs on looping, whose only qualification indicated in the affidavit was that he sat on the
Board of Directors of a water district for seven years and knows districts try to loop their lines
where possible. In contrast, Mr. Sappington identifies his qualifications as those of the
Operations and Maintenance Superintendent of the District. He is not expressing opinions in
Paragraph 10 and 11. Rather, he is testifying from personal knowledge of the operation of the

system at issue in this matter and the District’s requirements for the configuration of that system

DEFENDANT’S RESPONSE TO PLAINTIFFS’ MOTIONS TO STRIKE PORTIONS OF THE
AFFIDAVITS GF VS APPIN G TON KNI IORWILSON: 2

02/05

218 of 302




12/97/2011 14:46 2086646741 JAMES VERN PAGE

regarding placement of water mainline. Thus, his testimony in paragraph 10 and 11 should be

considered in proceedings on the cross motions for summary judgment.

Sappington’s testimony in paragraph. 11 addresses a configuration that is inferred in Mr.
Hart’s affidavit (from a bearsay statement of Mr. Bremer allegedly made to Mr. Hart) upon
which no opinion is rendered by Mr. Hart. The testimony explains why Scott Jones’
configuration was the proper configuration given the District’s requirement that mainlines lie
within public rights of way. As the operations and maintenance superintendent, Mr. Sappington
has personal knowledge of the District’s configuration requirements, as well as the reasons

behind those requirements.

Similarly, paragraph 13 of Sappington’s affidavit addresses a matter inferred in Mr.
Hart’s affidavit upon which no opinion is rendered by Mr. Hart. Mr. Hart infers that Mr. Bremer
informed him that his needs could have been met by an interconnection between the buildings of
the existing 17 service line. In response to this inference, Sappington testifies that a 1 service
line conpection was physically possible between the buildings but would not have met the design
requirements provided by Mr. Jones. This knowledge is within Mr. Sappington’s personal
knowledge. Further, Sappington’s testimony that the District requires that fire hydrants be
placed in the public right of way is not an expert opinion and is within his personal knowledge.
Sappington’s testimony that the hydrants require at least a 6” watermain for proper functioning is
within his personal knowledge. Further, Sappington has personal knowledge that a 1 pipeline
does not provide the same rate of flow of water as an 8” pipeline. (In fact, most people know
that the smaller the pipe, the less water that wil) flow through it.) Sappington also has personal
knowledge that the larger the pipe circumference, the more pressure is associated with the

pipeline. Sappington also has personal knowledge (as do most lay people) that a 1" round pipe

U e S
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will not fit snugly into a 6” hole, and absent a spug fit, a liquid will not flow through (i.e. the
testimony of Sappington that it is not possible to attach a hydrant designed for a 6” pipeline onto

a 1” line and achieve the desired water flow and pressure.) Therefore, the testimony in

paragraph 13 is proper.

Paragraph 14 of the Mr. Sappington testimony goes directly to Sappington’s job duties of
operation and maintenance of the water system. Sappington testifics that only Bremer obtained a
benefit from the mainline extension to service the Bremer parcel. As the operations
superintendent, Sappington has personal knowledge of which parcels are served by the
components of the water system. Sappington also has personal knowledge of the time and
expense related to operation and maintenance of the water system. Therefore, his testimony that
mainline extensions on private property increase the burden 1o other users of the system by virtue

of increased cost of operation and maintenance is admissible.

Ron Wilson: Turning next to Ron Wilson’s affidavit, the portions to which Plaintiffs
object should not be stricken. In particular, Plaintiffs contend paragraph 4 should be stricken as
not being supported by foundation. However, the foundation for this statement is the engineered
plans submitted to the District by Scott Jones, as well as the communications regarding these
engineered plans, which are contained as exhibits to Wilson's affidavit. Thus, as can be seen
from Exhibits D — L, Wilson’s opinion is formed based upon statements made by Bremer’s
agent, engineer Scott Jones, and the plans and as-builts submitted by Mr. Jones. The system
designed by Mr. Jones to accommodate the requirements of DEQ and Kootenai County Fire &
Rescue was an 8” mainline extension along Hayden Avenue, to which two hydrants were
attached and from which an 8” dedicated line extended from the mainline to the building to

support the fire suppression system. These are the improvements Mr. Jones proposed were

DEFENDANT’ SPONSE TO PLAINTIFES’ MOTIONS TO STRIKE PORTIONS OF TH
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necessary to connect to the District’s system and mect Mr. Bremer’s needs for fire flow and fire
suppression. Thus, Wilson’s testimony that the 1” service line was inadequate to serve the new

facility was based upon personal knowledge of the engineered plans submitted by Bremer’s own

engineer. Therefore, this testimony should not be stricken.

DATED this 7 day of December, 2011.
JAMES, VERNON & WEEKS, P.A.

BY: % @_ f22/£4 /@

Susan P, Weeks

CERTIFICATE OF SERVICE

T hereby certify that on the 7" day of December, 2011, I caused to be served a true and correct
copy of the foregoing instrument by the method indicated below, and addressed to the following:

Arthur Bistline O U.S. Mail
1423 N, Government Way O Hand Delivered
Coeur d’Alene, ID 83814 (| Overnight Mail
&( Telecopy (FAX) (208) 665-7290

(ZZ::% o A st
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ARTHUR M. BISTLINE 01IPEC -8 AM 8: 10
1423 N. Government Way
Coeur d’Alene, Idaho 83814 CLERK DISTRICT COURT

(208) 665-7270 o
(208) 665-7290 (fax) W%MZMF—
arthurmooneybistline(@me.com

ISB: 5216

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability Case No. CV11-1921

company, and KGG PARTNERSHIP, '
PLAINTIFFS’ REPLY TO DEFENDANT’S

Plaintiffs, MEMORANDUM IN OPPOSITION TO
PLAINTIFFS’'MOTION FOR SUMMARY
Vs, JUDGMENT :

EAST GREENACRES IRRIGATION
DISTRICT.,

Defendant.

COMES NOW, Plaintiffs, BREMER, LLC., an Idaho limited liability company, and
KGG PARTNERSHIP, by and through their attorney of record, ARTHUR M. BISTLINE, and
hereby files its reply to Defendant’s Memorandum in Opposition to Plaintiffs’ Motion for

Summary Judgment as follows:

1. No dispute of fact exists that the parcel in question was already provided the proper
distribution of water so no statutory authority exists to support requiring Bremer to install
the main line extensions in question

East Greenacres Irrigation District (hereinafter “Greenacres™) and Plaintiff Bremer

agreed that, "...an irrigation district must collect revenues as authorized in its enabling statutes,"’

and the dispositive issue is "...what, if any, statutory authority the legislature has granted to an

! Defendant's Memorandum in Opposition to Plaintiffs' Motion for Summary Judgment (Defendant’s response) at 4.
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irrigation district to require an owner of a parcel of property to pay for an addition to extension to
the system works."

The only statutory authority relied upon by Greenacres is [daho Code 43-330A et seq.
First, Greenacres cannot prove compliance with any of the required statutory procedures of those
code sections and should not bev allowed to rely on them retroactively. Second, Idaho Code 43-
330A is not ambiguous and allows Greenacres to require the developer to provide for the
infrastructure "... for the construction of a pressurized system for the proper distribution of
irrigation water to the parcel or to the designated tracts within the parcel." 1.C. §43-330A .

So the question is whether or not Bremer's adjustment of the lot lines within the existing
subdivision coupled with the construction of an additional building required the construction of
system improvement to provide for "...the proper distribution of irrigation water to the parcel"
(i.e., whether or not the improvements required of Bremer wére directly relation to his use of the
system).

Greenacres is trying to create an issue of fact on this issue by providing testimony that the
improvements were réquired because of Bremers' use of the system. Bremer has moved this
Court to strike that testimony on the grounds, amongst other things, that it is expert testimony
and none of it has ever been disclosed. Bremers' complaint states that "said improvements were
wholly unrelated to Plaintiffs use of Defendants water system..." The issue that Greenacres is
trying to introduce expert testimony has been an issue in this case from the inception -- whether
Bremers' use of the system what necessitated the line extension at issue. Greenacres identified
Rob Tate of Tate Engineering as its expert but did not have him provide any opinion on this
issue. This Court should not allow Greenacres to create an issue of fact by the admission of

undisclosed, expert testimony which lacks any foundation.

? Defendants response at 6.
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Furthermore, and without waiving the objections to Sappington's affidavit, that affidavit
establishes that the line improvements had in fact nothing to do with the proper distributioh of
water to the parcel in question, but were preferences of Greenacres regarding the installation of
main lines for . Those “preferences” were for the benefit of the whole system, and had nothing
to do with Bremer. Sappington states, “If this statement [by Phil Hart] is offered to contemplate
that water service to the new facility could have been extended east form McGuire to the rear of
the new building fronting Hayden, it is wrong.™ Sappington then clarifies that is it not “wrong”
it is just not what Greenacres would prefer, as he clearly tells the Court how it could be done and
why they did not want it done that way.

Sappington clearly tells the Court how Bremer could have utilized the water main already
within the parcel. “To supply water to the new building adequate to support the fire hydrants and
sprinkler system from McGuire mainline, it would have requiréd the mainline be extended cast
(sic) through the Bremer property to the rear of the new building with an extension out to

,’4

Hayden Avenue for placement of the hydrants.” Therefore, the parcel was provided with

infrastructure for the proper distribution of water I.C. 43-330A does not apply. |

Greenacres did not want Bremer to provide the required improvements as described by
Sappington because the water mainlines are required to be placed in the public right of way
wherever possible.” Water mainlines are required to be placed in the public right of way
wherever possible because it facilitates future distribution system additions and extensions for a
variety of reasons.® This logic makes sense, however, that does not equate to Bremer having to

pay for what makes sense for Greenacres to do. Future distribution system additions are a

3 Sappington Affidavit at 11.
‘1d.
*1d.
‘1d.
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benefit to the entire system and have nothing to do with the fact that Bremer constructed a new
facility.

What -would have made sense here is for Greenacres to have approached Bremer and
offered to pay the difference in his project cést occasioned by Greenacres preferences for the
locatioﬁ of the main line. Greenacres did not do this, and did not enter any agreement with
Bremer regarding the line extension in question. Alternatively, it forced Bremer to do the line
extension if Bremer wanted to use the system. The parcel was already provided the proper flow
of water so Idaho Code 43-330A et seq. did not allow Greenacres to impose this requirement on

Bremer.

1. Bremer did not propose this line extension so Bremer is not stuck with paving for it just

because he went forward with his project and chose to deal with Greenacres later.

Greenacres cites KMST, LLC v. County of Ada, 138 Idaho 577, 582, 67 P.3d 56, 61

(2003) for the proposition that Bremer chose to go forward with his project and thus cannot
complain that Greenacres conditioned approval of his new use of the system on the contested
line extensions. First of all, this issue was not raised on summary judgment and should not be

considered. State v. Rubbermaid Inc.,129 Idaho 353, 356, 924 P.2d 615, 618 (1996).

Without waiving the objection, the reliance on KMST is misplaced. The KMST Court
expressly held that the holding of that case does not apply to the situation where an illegal
condition is imposed by the supervisory authority.

We are not holding that there was no taking simply because KMST
built the public street before challenging that requirement in court.
We are holding that there was no taking because KMST itself
proposed that it would construct and dedicate the street as part of
its development., We express no opinion as to whether a developer

who contends that a condition of approval amounts to an

unconstitutional taking of property must litigate that issue before
proceeding with the development. Id at 582, 61

PBAINT LEFSErRBREGY FODEPENBAB TS EMQRMNDINGL 225 of 302
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KMST only applies if the developer is the one who proposes the condition. This is not
what occurred here. If Bremer had not capitulated to this illegal exaction, he would have been
faced with an economic penalty of $6,000 per day’ while he took this issue through the Courts
and Greenacres would rightfully be accusing Bremer of failing to mitigate its damages.

CONCLUSION

It is clear that Greenacres is for the first time being told that their “policy™ of requiring
land owners to provide for mainline extensions is not legal so Greenaces is attempting to boot
strap its self into [daho Code 43-330A et seq. Greenacres did not comply with any of the
requirements of those code sections, the foremost of which is a éonsensual agreement. Holding a
commercial enterprise hostage unless it agrees an illegal line extension is not a consensual
agreernént.

More importantly, the evidence is undisputed that the parcel in question was already had
infrastructure for the prdper distribution of water so Idaho Code 43-330A et seq does not even
apply.

This Court should grant Greenacres motion for summary judgment.

yH
DATED this .~ _'day of December, 2011.

z
.-'/
e
4"‘
L

—
ARTHUR M. BISTLINE
Attorney for Plaintiffs

? Affidavit of Gary Bremer in support of motion for summary judgment filed November 16", 2011 at 9.
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CERTIFICATE OF SERVICE

I hereby certify that on the i mday of December, I served a true and correct copy of the
following PLAINTIFFS’ REPLY TO DEFENDANT*S MEMORANDUM IN OPPOSITION TO
PLAINTIFFS’MOTION FOR SUMMARY JUDGMENT by the method indicated below, and

addressed to the following:

Susan P. Weeks

JAMES, VERNON & WEEKS, PA
1626 Lincoln Way

Coeur d’Alene, ID 83814

Regular mail

Certified mail

Overnight mail

Facsimile to (208) 664-1684
Interoffice Mail

Hand Delivered

[]
[ ]
[ ]

7

]
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ARTHUR M. BISTLINE
1423 N. Government Way
Coeur d’Alene, Idaho 83814

201 NFe -8 AH & iU

(208) 665-7270 CLERK DlSTR!CT COURT
(208) 665-7290 (fax) Ju >
arthurmooneybistline(@me.com /

ISB: 5216 [/

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENALI

BREMER, LLC., an Idaho limited liability Case No. CV11-1921
company, and KGG PARTNERSHIP,
PLAINTIFFS’ SUPPLMENTAL MOTION
Plaintiffs, TO STRIKE PORTIONS OF AFFIDAVIT
OF JIM SAPPINGTON AND RON WILSON
Vs.

EAST GREENACRES IRRIGATION
DISTRICT,

Defendant.

C.OMES NOW, Plaintiffs, BREMER, LLC., an Idaho limited liability company, and
KGG PARTNERSHIP, by and through their attorney of record, ARTHUR M. BISTLINE, and
- hereby moves this Court to strike portions of the Affidavits of Jim Sappington and Ron Wilson.

This motion is based on supporting memorandum filed concurrently herewith.

DATED this 7@;' of December, 2011.

e

ARTHUR M. BISTLINE
Attorney for Plaintiffs

PLAINTIFFS’ SUPPLMENTAL MOTION TO STRIKE
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CERTIFICATE OF SERVICE

I hereby certify that on the'j (“ day of December, I served a true and correct copy of the
following PLAINTIFFS’ SUPPLMENTAL MOTION TO STRIKE PORTIONS OF
AFFIDAVIT OF JIM SAPPINGTON AND RON WILSON by the methed indicated below, and
addressed to the following:

Susan P. Weeks [ 1] Regular mail
JAMES, VERNON & WEEKS, PA [ ] Certified mail
1626 Lincoln Way ] Overnight mail
~Coeur d’Alene, ID 83814 Facsimile to (208) 664-1684
] Interoffice Mail
[ 1 Hand Delivered

AINTIFFS’ SUPPLMENTAL MOTION TO STRIKE
P eﬂ‘iﬂﬁbcﬁﬁ DAV UFITRPSAPBRIETORAFDRER wiLson - 229 of 302




Dec 07 11 05:44p Bistline Law

ARTHUR M. BISTLINE

1423 N. Government Way
Coeur d’Alene, Idaho 83814
(208) 665-7270

(208) 665-7290 (fax)
arthurmooneybistline@me.com
ISB: 5216

Attorney for Plaintiffs

208-665-72380 p.12
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability
company, and KGG PARTNERSHIP,

Plaintiffs,

VS.

EAST GREENACRES IRRIGATION
DISTRICT,

Defendant.

Case No. CV11-1921

PLAINTIFFS’ MOTION TO SHORTEN
TIME

COMES NOW, Plaintiffs, BREMER, LLC., an Idaho limited liability company, and

KGG PARTNERSHIP, by and through their attorney of record, ARTHUR M. BISTLINE, and

hereby moves this Court for an Order to shorten the time for notice of its Motion to Strike

Affidavit of Jim Sappington and Supplemental Motion to Strike Portions of Affidavit of Jim

Sappington and Ron Wilson pursuant to .R.C.P. 6.

DATED this l rlcﬁy of December, 2011.

"

ARTHUR M. BISTLINE
Attorney for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on the i ’ ?ljday of December, I served a true and correct copy of the
following PLAINTIFFS® MOTION TO SHORTEN TIME by the method indicated below, and

addressed to the following:

Susan P. Weeks [1 Regular mail

JAMES, VERNON & WEEKS, PA []  Certified mail

1626 Lincoln Way [ Overnight mail

Coeur d’Alene, ID 83814 yd Facsimile to (208) 664-1684
[1] Interoffice Mail
{ ] Hand Delivered

%MM%
JEUNIFER YENKINS/
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ARTHUR M. BISTLINE

1423 N. Government Way
Coeur d’Alene, Idaho 83814
(208) 665-7270

(208) 665-7290 (fax) -
arthurmooneybistline(@me.com
ISB: 5216

Attorney for Plaintiffs

208-665-7290 p."7
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability
company, and KGG PARTNERSHIP,

Plaintiffs,

VS.

EAST GREENACRES IRRIGATION
DISTRICT,

Defendant.

Case No. CV11-1921

PLAINTIFFS’ MEMORANDUM IN
SUPPORT OF SUPPLMENTAL MOTION
TO STRIKE PORTIONS OF AFFIDAVIT
OF JIM SAPPINGTON AND RON WILSON

COMES NOW, the above named Plaintiffs, BREMER, LLC, and KGG PARTNERSHIP,

(hereinafter “Bremer”), by and through their counsel of record, Arthur M. Bistline, and hereby

submits the following Memorandum in Support of Supplemental Motion to Strike Portions of

Affidavit of Jim Sappington and Ron Wilson:

The legal authorities cited in Bremer's prior motions to strike are incorporated here as if

set forth in full. In addition, in support of the contention that Mr. Sappington is offering expert

testimony, Bremer points out that Sappington is attempting to impeach the testimony of

Bremer’s expert.

A. Jim Sappington

PLAINTIFFS’ MEMORANDUM IN SUPPORT OF SUPPLMENTAL
MGTION T8 S TRIKEPERTIONS OF RTRHSA VIF B ANEAPPINGTON AND RON WILSON 22 of 302
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1.

Paragraph 7, second sentence: “In order to obtain service from East Greenacres
Irrigation District for this parcel, including the fire hydrants and sprinkler system
required by Kootenai County Fire and Rescue, it was necessary to extend the existing
8” water main in Hayden Avenue east to the Bremer Parcel.”

Objections: Lack of foundation and hearsay. This statement would not come into
evidence because the process of laying the foundation for personal knowledge would
elicit hearsay regarding the statements of the Kootenai County Fire and Rescue.
Paragraph 13, second sentence: “While the buildings could have physically been
connected by a continuation of the 1” service line, the existing service line was
inadequate to provide either the water flow or water pressure necessary to supply
either adequate flow or adequate pressure for operation of the building sprinkler
system required by Kootenai County Fire & Rescue.”

Objections: Lack of foundation and hearsay. This statement would not come into
evidence bécause the process of laying the foundation for personal knowledge would
elicit hearsay regarding the statements of the Kootenai County Fire and Rescue.

Paragraph 13, six sentence: “The only mechanism to achieve compliance with

Kootenai County Fire & Rescue’s requirements was through use of a water

mainline.”
Objections: Lack of foundation and hearsay. This statement would not come into
evidence because the process of laying the foundation for personal knowledge wouid

elicit hearsay regarding the statements of the Kootenai County Fire and Rescue.

PLAINTIFFS’ MEMORANDUM IN SUPPORT OF SUPPLMENTAL

MEFTMONLEGSTRIR EPORTIONS S EAFATA VITeR A PPINGTON AND RON WILSON
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1. Paragraph 4. “The industrial facility being constructed required hydrants with

proper fire flow pressure. The existing connection to the facility that fronted McGuire

road would not meet this [fire flow] requirement. Without the water main extension

on Hayden Avenue, the District would have been unable to meet minimum fire flow

requirements required for the new construction utilizing the existing hook up that

served the existing building on McGuire.”

2. Objections: Lack of foundation and hearsay. This statement would not come into

evidence because the process of laying the foundation for personal knowledge would

elicit hearsay regarding the statements of the Kootenai County Fire and Rescue.

DATED this /. %y of December, 2011,

ARTHUR M. BISTLINE
Attorney for Plaintiffs

CERTIFICATE OF SERVICE

1 hereby certify that on the 7 Thﬁay of December, I served a true and correct copy of the
following PLAINTIFFS’ SUPPLMENTAL MOTION TO STRIKE PORTIONS OF
AFFIDAVIT OF JIM SAPPINGTON AND RON WILSON by the method indicated below, and

addressed to the following:

Susan P. Weeks []
JAMES, VERNON & WEEKS, PA []
1626 Lincoin Way []
Coeur d’Alene, ID 83814

Qe prdens
@ﬂ“@%‘?g %BﬁﬁBNE%M%?ff?%J%%%

RS

TAL
PINGTON AND RON WILSON

Regular mail

Certified mail

Overnight mail

Facsimile to (208) 664-1684
Interoffice Mail

Hand Delivered
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Description

CV 2011-1921 Bremer vs East Greenacres 20111213 Motions for Summary

Judgment

Judge Haynes
Clerk Suzi Sverdsten
Court Reporter Laurie Johnson

A

Date | 12/13/2011 | Location "1K-COURTROOM9
Time Speaker Note
03:40:35 PM | Judge PA-Art Bistline DA-Susan Weeks
03:41:26 PM Plt's motion to strike affds. Cross motions for SJ.
03:42:36 PM DA The 2nd motion came at such short notice that | didn't have time
to respond. Prejudicial to my client.
03:43:23 PM PA Believe Court would take matter under advisement, would give
DA time to respond.
03:43:47 PM fJudge What authority?
03:43:53 PM [ PA Rule 6, just additional grounds.
03:44:26 PM Discretion of the Court. Perimeters include striking the
supplemental motion and denying the motion to shorten time
Judge and | do that. No good cause show by PIit for not including this
grounds in original motion to strike. Inefficient use of court time.
Turn to original motion to strike.
03:46:14 PM Main issue of the 2 affds is lack of foundation for the statements
————— IPA . .
they are making, how they know what they are saying.
03:47:02 PM Foundation comes from Plt's agents own statements. Their own
DA engineer submitted the plans. DEQ wrote back to entities saying
they reviewed the plans and needed supplemental info and they
met fireflow. Some of it is just common sense.
03:48:54 PM PA They are relying on my client's engineers plans. They are saying
those plans were required.
03:50:35 PM Whether to strike is discretion of the Court. Court reviewed
records and heard arguments. Sufficient foundations for
Judae: affirmations. Not ruling if expert testimony or lay opinion.
g Foundation for statements and helpful to the Court. Motions to
Strike Affidavits are denied. Defs to present order. Turn to SJ,
plts first.
03:53:34 PM |PA Cross motions mismatch.
03:53:52 PM Judae I need some facts about how this looked on the ground and by
g the parties. Hear def's motion for SJ first then.
03:54.58 PM | DA Draws diagram.
03:55:59 PM | Judge Need quick recess to review matter.

Bremer LLC and KGG Partnership v East Greenacres Irrigatidfistatl
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03:56:15 PM

Judge

"2/13/2011 Page 2 of 2

Back on the record.

04:02:30 PM

DA

McGuire runs north and south, Hayden runs east and west and
terminates at McGuire at this point. Prior to the Bremer
extension, it terminated at lot 1. Subdivided 3 times. Lots 1, 2
and 3. Then redone into McGuire Industrial Acres. Lot 2
subdivided into a and b. Bremer had existing bldg and 1 inch
line served the bldg. Mr. Nerk wanted to connect. ECP
submitted by applicant's engineer. Needed dedicated fireline
and the hydrants. Undisputed bldg didn't exist. Undisputed 8 in.
fireline needed. Undisputed that they needed the extension.
Went from a project imporovement to a system improvement.

04:10:45 PM

PA

We agree on just about everything in case. Have to have
statutory authority. What statory authority are they looking at for
what they did. 43 330 says if you do a subdivision and it
requires water in ground, you have to pay for it. Was already a
subdivision, just adjusting lot lines and added a building. Jim
Sappington tells us you couldl have serviced bldg on lot b with
the line on lot a, but we don't like to do that, better if we have
main line in the public right of way. But doesn't equate to Mr.
Bremer has to pay for it all.

04:16:05 PM

Judge

Sappington affd said you can't attach 8 in line to 1 in line?

04:16:27 PM

PA

You can do that, just down size. 2 parts of his affd. Talks about
a4inline.

04:17:23 PM

DA

Facts in evidence. Mr. Nerk was told to bring an engineer plan
on how the connection would meet the requirements. Their
engineer didn't sumit plan to take existing line to new bidg. Only
evidence from bldg a to b is a statement by Mr. Bremer.
Concept plan of their own engineer.

04:23:17 PM

PA

Fire design guy, the agrument that the district has to maintain
the 8 in line, they don't, Bremer does.

04:28:10 PM

DA

Affd of Skelton, he prepared 4/23. Engineer submitted plan after
that. 8 in dedicated fireline included. Jim Nerk went to a board
mtg and said we want to connect. Minutes reflect he was toid to
come back with a plan.

04:32:34 PM

PA

Main line or not a main line doesn't rely on the size. Objecting to
any idea that we can rule on this case that Ms. Weeks rely in
her reply.

04:33:29 PM

Judge

Will take matter under advisement.

04:33:57 PM

04:33:58 PM

End
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~ COUNTY OF KOOTEN
Susan P. Weeks, ISB # 4255 FILED:

James, Vermnon & Weeks, P.A. 4D otioek
1626 Lincoln Way LERK, DISTRICT COU T
Coeur d’Alene, ID 83814

Telephone: (208) 667-0683
Facsimile: (208) 664-1684

STATE OF IDAHO }SS

-

EPUTY

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability CASENO. CV-11-1921
company, and KGG PARTNERSHIP,
ORDER DENYING PLAINTIFF’S MOTION
Plaintiffs, TO STRIKE PORTIONS OF THE
AFFIDAVITS OF JIM SAPPINGTON AND
EAST GREENACRES IRRIGATION RON WILSON
DISTRICT,
Defendant.

THIS MATTER came before the Court for hearing on December 13,2011, The Court
having considered the pleadings on file and heard the argument of counsel, and enunciated 1ts
ruling on the record;

NOW THERE, IT IS HEREBY ORDERED that Plaintiff’s Motion to Strike Portions of

the Affidavits of Jim Sappington and Ron Wilson are denied.

DATED this_2 dayof 3 ews ey , 20\ .

\~Q.N\§im \—~\XM1\9/A—J

Lansing I Haynes
District Judge

ORDER DENYING PLAINTIFF’S MOTION TO STRIKE PORTIONS OF THE AFFIDAVIT

OF JIM SAPPINGTON AND RON WILSON: 1
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CERTIFICATE OF SERVICE

I hereby certify that on the § day of % .20/ }TI caused to be served a
true and correct copy of the foregoing instrument by the method indicated below, and addressed
to the following:
Arthur Bistline ] U.S. Mail
1423 N. Government Way - Hand Delivered
Coeur d’Alene, ID 83814 O Overnight Mail
P Telecopy (FAX) (208) 665-7290
Susan P. Weeks, ISB # 4255 O U.S. Mail
James, Vernon & Weeks, P.A. O Hand Delivered
1626 Lincoln Way O Overnight Mail
Coeur d’Alene, ID 83814 ?SZ< Telecopy (FAX) (208) 664-1684

ORDER DENYING PLAINTIFF’S MOTION TO STRIKE PORTIONS OF THE AFFIDAVIT
OF JIM SAPPINGTON AND RON WILSON: 2
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STATE OF IDAHO
QOTY 05 xoorewu }ss

ARTHUR BISTLINE E

2012 AN =5 AH 9: L6

BISTLINE LAW. PLLC

423 N. Government Way
Coeur d’Alenc, fdaho 83814
{208) 663-7270

(208) 665-7290 {1ax)
arthurmoonevhisiineiceme, comn

IS13: 5216

Attorpey Tor Plaiatil?

_ INTHE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER. LLC., an Idaho limitcd liability
company. and KGG PARTNCRSHIP. | Case No. CV1i-1921

Plaintiits, AFFIDAVIT OF SCOTT JONES
VA

EAST GREENACRES IRRIGATION DISTRICT.

Defendant,

STATE OF M/ W
County of K ‘/’fﬁg )
I Scott Jones. having been (iest duly sworn, upan oath depase and state that:

18) and an individua! residing in the State of Washington.

. Tam over the age of cightcen (1

2. 1 am a professional engineer and the sale proprietor of'my business,
3. Dwas retained by Plaintiff, Gary Bremer, acting on behalf of one of his business entities, in

2008 to engineer a connection from one of the company 's facilitics o the Fast Greenacres

W ater Dhistrict Svsler.

4. During that time. Emel with vatious representatives and agents ol the Fast Greenacres

Water District Cherginaticer ~Greenacres™) who informed me thal Greenacres was requiring

their main tine to be extended all the way across the subject property.

AFFIBAVIT OF SCOTY JONES
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3. bguined the understnding thar Greenacres wanted the ling extended incident 1o its plan to

loop the fine.

Dated this __,iém day of November, 2011.

vl

L
S o
SCOTT JIONES, P.E.

SUBSCY lliNNNPISWORN before me this 414 day of MNexensber, 2011,
QLS GDOO’/,, 68i% gavandy, 261\

\\ v-- webtey @ g
N ot Sey
St i, %
: Ny ...‘? 'a‘ ( : M T
=Q 58 NOTARY 3 < Notderin and for _nztTS £A R Go o
= i pyBUC 3 Residing at: __g  TE A4 @ tow T nasm et o
20N SO Commission Expires: ¢/ 19 j 215
2 I 071842 O &
4’, <\ Yiepene® % \\ )
’I, OF W \) g . - .
it CERTIFICATE OF SERVICE

| hereby cerlity thal ou the | ) day olJanuary, 2012- ! served a leue and correct copy of
AFFIDAVIT OF SCOT T JONES by the merhod indicased below, and addressed to the following:

. Regular mail
1 Certified mail
[ 1 Ovemighi mand

Susan P, Weeks
Jlames, Vermon & Weeks, PA

1626 Lincoln Way » A

Coeur d" Alene. D 83814 ><£J Facsimile

Fax: (208) 664-108+ : [T lIneroftice Mail
' [ 1 Hand Delivered

HANNAH DAMM

AFFIDANVTT OF SCOTT JONES 2
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STATE OF IDAHO )
County of Kootenai )5S

riep (12 ’(U)
AT 50D Oclock € M

S

CYERK OF THE DISTRICT COURTY
S AnGior
Deputy Clerk

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

)
BREMER, LLC., an Idaho limited liability )
company, and KGG PARTNERSHIP ) CASE NO. CV2011-1921
)
Plaintiffs, ) MEMORANDUM DECISION
) AND ORDER GRANTING
VvS. ) DEFENDANT’S MOTION FOR
) SUMMARY JUDGMENT
EAST GREENACRES IRRIGATION )
DISTRICT, )
)
Defendant. )
\
J

Arthur Bistline, Attorney for Plaintiffs.
Susan P. Weeks, Attorney for Defendant.

Defendant’s Motion for Summary Judgment GRANTED;
Plaintiffs’ Motion for Summary Judgment DENIED.
I. FACTUAL AND PROCEDURAL BACKGROUND
East Greenacres Irrigation District (the “District”) operates a pressurized irrigation system
that delivers irrigation and potable water to its members.

The McGuire Industrial Park subdivision was recorded in Book J of Plats, Page 66 and
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66A, Records of Kootenai County, Idaho, on August 16, 2004; the plat subdividing Tracts 6, 7, 8, 9
and 10, Greenacres Plat No. 4, as recorded in Book B of Plats, Page 55, Records of Kootenai
County, Idaho. The plat contained a sanitary restriction imposed by Panhandle Health District.

On April 30, 2008, a re-plat of the McGuire Industrial Park, designated as McGuire
Industrial Acres subdivision, was recorded in Book K of Plats, Page 144 and 144A, Records of
Kootenai County, Idaho, at the request of Double “B” Ranch and KGG Partnership (“KGG”); this
subdivision re-platted Lots 1 and 2 of the McGuire Industrial Park so that Lot 1 was made smaller,
and Lot 2 had frontage on both McGuire Road and Hayden Avenue. The Plat contained a sanitary
restriction imposed by Panhandle Health District.

On April 21, 2010, Bremer subdivision was recorded in Book K of Plats, Page 287 and
287A, Records of Kootenai County, Idaho, at the request of KGG, dividing Lot 2 into two lots.
These lots were designated Lots A and B, Block 1, Bremer subdivision. Lot A fronted McGuire
Road and Lot B fronted Hayden Avenue.

On March 4, 2008, a representative for Bremer, LLC (“Bremer”), Jim Nirk, appeared before
the District Board and verbally informed the Board and District Manager, Ron Wilson, that Bremer
needed approval of a connection to the District’s water system for new construction of a foam
materials manufacturing building on what became Lot B fronting Hayden Avenue. The District
informed Mr. Nirk that engineered plans and DEQ approval for construction were needed before
the District would grant conceptual approval of plans.

On March 18, 2008, District staff met with Gary Bremer regarding extension of the water
main on Hayden Avenue to accommodate the proposed industrial facility. Bremer was informed
that the facility needed hydrants with proper fire flow pressure.

On April 3, 2008, Panhandle Health District wrote to Emmett Burley regarding the

BIEMORANENIM GE G RN ANDEARIIRHRASETFa iHAENBRANT S 242 of 302
MOTION FOR SUMMARY JUDGMENT: Page 2




McGuire Industrial Acres re-plat indicating it would grant plat approval when the District issued a
“will serve” letter committing to serving water to both Lots 1 and 2 of the re-plat. The District had
previously committed to serving water in connection with the first subdivision, with a requirement
that a main line extension was required along Hayden Avenue to serve the proposed subdivision.

On May 2, 2008, Scott Jones, an engineer representing KGG, was provided the District’s
standard application for conceptual review of a project for use within McGuire Industrial Park and
on May 5, 2008, Mr. Jones submitted engineered plans for the pipeline extension to both DEQ and
the District. The District Board of Directors approved the water main extension the next day, and
issued a “will serve” letter to DEQ indicating that a water main extension was being proposed to
improve service along Hayden Avenue. On May 16, 2008, the water main extension construction
plans were submitted to DEQ by Mr. Jones.

DEQ disapproved the proposed extension project in June of 2008, and noted that the design
engineer needed to demonstrate that the water system was capable of meeting minimum fire flow
requirements; however, later in June DEQ informed KGG that local fire authority had affirmed that
the plans met minimum fire flow requirements. DEQ then approved the construction plans as did
the District.

On October 31, 2008, a domestic. connection fee of $2,250.00 and an irrigation fee of
$600.00 was paid.

The District received notice on July 22, 2009, that Bremer was applying to subdivide Lot 2
and was requesting a “will serve” letter for the new parcel. That “will serve” request was granted
on August 7, 2009.

On September 1, 2009, the District received notice that KGG (Bremer) was subdividing Lot

2, with a proposed structural improvement on what was to become Lot B facing Hayden Avenue.
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Panhandle Health District approved the final plat on September 2, 2009, pending a “will serve”
letter from the District. That “will serve” was sent April 12, 2010. Plaintiffs completed the main
line extension for the Lot 2 manufacturing building.

Plaintiffs filed a complaint against the District on March 4, 2011, alleging that the required
improvements were unrelated to Plaintiffs’ use of the District water system, and amounted to an
illegal hook-up fee. Plaintiffs sought compensation for the costs of the water line extension.
Plaintiffs called these costs an illegal tax. Defendant filed its Answer on June 1, 2011, and a jury
trial was scheduled for March 19, 2012.

Plaintiffs filed a Motion for Summary Judgment and supporting Memorandum on
November 16, 2011. Defendant filed its Motion for Summary Judgment and supporting
Memorandum on November 17, 2011. The Court considered the affidavits filed by both parties,

and heard oral argument on December 13,2011. The matter was taken under advisement.

II. STANDARDS
Summary judgment is appropriate if the pleadings, affidavits and discovery documents on
file with the court, read in a light most favorable to the non-moving party, demonstrate no material
issue of fact such that the moving party is entitled to a judgment as a matter of law LR.C.P. 56(c).
Where a jury has been requested, the non-moving party is to be given the benefit of all favorable

inferences which might be reasonably drawn from the evidence. Roell v. City of Boise, 130 Idaho

197,938 P.2d 1237 (1997).

III. DISCUSSION
An irrigation district is a quasi-municipal corporation operating an irrigation system in

proprietary capacity, and any municipal powers thereof are only incidental.  Tingwall v. King Hill
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Irrig. Dist., 66 Idaho 76, 155 P.2d 605 (1915). An irrigation district exists for the private benefit of
landowners within its limits, and operates its irrigation system in a proprietary capacity. Eldridge v.
Black Canyon Irrig. Dist., 55 Idaho 443, 43 P.2d 1052 (1935).

Idaho Code provides two mechanisms for an individual to obtain an extension of an
irrigation district’s system to service a parcel. The first mechanism is encompassed with I.C. § 43-
328 thru § 43-330. These sections require a property owner within the district to petition the board
of directors for construction of any improvement for the efficient irrigation of lands within the
district. If this route is taken, and the board of directors approves the petition, an election is held,
and the benefited parcel is assessed the cost of the improvement.

In the event the land is subdivided land within the district, a contract may be entered into
with the owner of the parcel proposed for development. 1.C. § 43-330A provides:

[W]hen a parcel of land lying within an irrigation district has been
subdivided and the owner or owners of the entire parcel propose to develop
that parcel or any of the tracts therein for residential, commercial, industrial or
municipal use, the board of directors of the district may enter into a contract
with the owner or owners of the entire parcel, or of any tract therein for the
construction of a pressurized system for the proper distribution of irrigation
water to the parcel or to the designated tracts within the parcel.

This Court finds that Plaintiffs reached such an agreement with the District; an agreement in
which Plaintiffs were responsible for construction of the improvements to serve the parcel. The
Idaho Legislature intended that irrigation districts have the power to require landowners who
subdivide to pay for the costs extending the pressurized water system to the improved parcel.

Plaintiffs have argued that the applicable statutes cited above require that any agreement for
a landowner to pay for construction of a water line improvement to serve the landowner’s parcel be

in writing. That is true, and in the instant case no such written agreement exists. However,

Plaintiffs did enter into the agreement cited above and did voluntarily bear the costs of the system
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improvement to benefit their parcel. If Plaintiffs were being sued by Defendant for unpaid
construction costs, the lack of a written agreement would possibly be a material circumstance to
consider. But Plaintiffs’ Complaint in this matter is not that Defendant failed to follow the statutory
requirements for a binding agreement; rather, Plaintiffs’ legal position is that Defendant operated
to impose an illegal tax on Plaintiffs by requiring Plaintiffs to bear the costs of the system

improvement to benefit Plaintiffs’ parcel.

IV. CONCLUSION

Idaho Code allows an irrigation district to require landowners under the instant
circumstances to bear the construction costs of irrigation system improvements designed to benefit
a landowners subdivided and improved parcel. That is exactly what happened in this case. There
exist no genuine issues of material fact by which a reasonable jury could find the amount expended
by Plaintiffs to effect the improvement of their parcel to be unrelated to Plaintiffs’ use of the
District’s water system, and therefore an illegal tax or illegal hook-up fee. Defendant is entitled to
judgment in its favor as a matter of law. Defendant’s Motion for Summary Judgment is granted;
Plaintiffs’ Motion for Summary Judgment is denied. Defendant is directed to provide a judgment
to this Court consistent with this decision and order.

DATED this |2 day of January, 2012.

Lowus{wg L“a_qug )
Lansing - Haynes, District Judge
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CERTIFICATE OF MAILING

I hereby certify that on the \ ) day of January, 2012 a true and correct copy of the foregoing was faxed to:

Arthur M. Bistline Susan P. Weeks

Attorney at Law James, Vernon & Weeks, P.A.
1423 N. Government Way 1626 Lincoln Way

Coeur d’Alene, ID 83814 Coeur d’Alene, ID 83814
Fax: 208-665-7290 Fax: 208-664-1684

Clifford T. Hayes

3240

BAEMORANIDYMARECISHN ANDEGRIH BGRAN TR 1aBFHAERANT S 247 of 302
MOTION FOR SUMMARY JUDGMENT: Page 7




Jan. 23 2012 4:06PM  BISTLINE LAW No. 0053 P 1

STATE OF jpA

SOUNTY oF KO TENA 55
ARTHUR M. BISTLINE
1423 N. Government Way 2017 o
Cocur d’ Alene, Idaho 83814 AN23 PH 1: p;

(208) 665-7270 CLE ICT COURT

(208) 665-7290 (fax)

arthurmooneybistline@me.com 77 !
ISB: 5216 V4

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability Case No. CV11-1921
company, and KGG PARTNERSHIP, v
PLAINTIFFS’ MOTION TO RECONSIDER

Plaintiffs,

Vs.

EAST GREENACRES IRRIGATION

DISTRICT,
Defendant.

COMES NOW, Plaintiffs, BREMER, LLC., an Idaho limited liability company, and
KGG PARTNERSHIP, by and through their attorney of yecord, ARTHUR M. BISTLINE, and
hereby moves this Court to reconsider its Memorandum Decision and Order Granting
Defendant’s Motion for Summary Judgment dated January 13, 2012, This Motion is based on
LR.C.P. 11, and will be supported by briefing within two (2) weeks. Oral argument is requested

hereon.

DATED this 23" day of January, 2012,

< — —~——
ARTHUR M. BISTLINE
Attorney for Plaintiffs
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Jan. 23 2012 4:06PM  BISTLINE LAW No. 0053 P 2

CERTIFICATE OF SERVICE

I hereby certify that on thea'B rdday of January, I served a true and correct copy of the
following PLAINTIFFS’ MOTION TO RECONSIDER by the method indicated below, and

addressed to the following:

Susan P. Weeks [] Regular mail

JAMES, VERNON & WEEKS, PA [1 Certified mail

1626 Lincoln Way ]  Overnight mail

Cocur d’Alene, ID 83814 jq Facsimile to (208) 664-1684
[ Interoffice Mail
[] HandDelivered

JEMNIFER JBNKINS d

Qs Qs
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SIATEOF IDAKO  Lss

COUNTY oF
COUNTY OF KOOTENAI )
ARTHUR M. BISTLINE 10
1423 N. Government Way
Coeur d’Alene, Idaho 83814 2812 JAN 30 PM 5: 39
(208) 665-7270 CLERK DISTRIC T
(208) 665-7290 (fax) i %ﬂ
arthurmooneybistline@me,com ' A
ISB: 5216 OEPUTY /

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC.,, an Idaho limited liability Case No, CV11-1921
company, and KGG PARTNERSHIP,

PLAINTIFFS’ MEMORANDUM IN
Plaintiffs, _ SUPPORT OF MOTION TO RECONSIDER
VS,
EAST GREENACRES IRRIGATION
DISTRICT,

Defendant.

COMES NOW, Plaintiffs, BREMER, LLC., an Idaho limited liability company, and
KGG PARTNERSHIP, by and through their attorney of record, ARTHUR M. BISTLINE, and
hereby submits its Memorandum in Support of its Motion to Reconsider filed January 23, 2012.

The Court has found that Bremer and the East Greenacres Irrigation District (herein afier
“District”) reached an agreement pursuant to Idaho Code 43-330A in that Bremer would bear the
cost of mainline extensions. The Court is correct that the “...Idaho Legislature intended that
irrigation districts have the power to require landowners who subdi\;ide to pay for the costs
extending the pressurized water syétem to the improved parcel,” but only if the extension is
necessary for the,”...proper distribution qf irrigation water to the parcel or to the designated tracts

within the parcel. Idaho Code §43-330A.
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In order for the District to utilize the power given to it by Idaho Code §43-330A, a factual
condition must exist -- the parcel or tracts within the parcel must be lacking the infrastructure for
proper distribution of water, i.c., the required improvements must be divectly related to the
proposed subdivision. This is consistent with the holding of Dolan v. City of Tigard, 512 U.S.
374, 114 S.Ct. 2309, 129 L.Ed.2d 304 (1994) which requires the govemnental agency to
“,..make an individualized determination that the required dedication of property to public use is

related both in nature and extent to the impaqt of the proposed development.” KMST, LLC v.

County of Ada, 138 Tdaho 577, 581, 67 P.3d 56, 60 (2003).

Whether the mainline extensions were required to provide for the proper distribution to
Eremer's propeity for the subdivision is a factval question that cannot be resolved on summary
judgment because the evidence is conflicting. Ron Wilson testified that the line extensions were
rcquircd to provide proper fire flow for Bremer's facility. If left unchallenged, the District may
be entitled to summary judgment as proper fire flow would be an aspect of proper distribution of
water.! However, this fact was directly challenged by the District’s other affiant Jim Sappington
as well as by Plaintiffs’ affiant Bob Skelton. As set forth in Bremer's reply, Jim Sappington
testified that Bremer could have modified his existing systém to serve his building, but that doing
it the way the District wanted was better. for the maintenance of the line, etc. Bob Skelton,
however, testified that the fire protection plan did not require any mainline extensions.

Whether or not the line extensions were required for the proper distribution of water to

the Bremer property is a question of fact that cannot be resolved on summary judgment,

! Without waving any argument related to the lack of any following of the required formalities.
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DATED this 30™ day of January, 2012.

ARTHUR M. BISTLINE
Attorney for Plaintiffs

CERTIFICATE OF SERVICE

L hereby certify that on the 20 day of January, I served a true and correct copy of the
following PLAINTIFFS’ MEMORANDUM IN SUPPORT OF MOTION TO RECONSIDER by

the method indicated below, and addressed to the following:

Susan P. Weeks (] Regular mail

JAMES, VERNON & WEEKS, PA []1 Certified mail

1626 Lincoln Way 1 Ovemnight mail

Coeur d’Alene, ID 83814 é& Facsimile to (208) 664-1684
]  Interoffice Mail

[1 Hand Delivered

e ek
ER JENKUNS
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Susan P. Weeks, ISB # 4255
James, Vernon & Weeks, P.A.
1626 Lincoln Way

Coeur d’Alene, ID 83814
Telephone: (208) 667-0683
Facsimile: (208) 664-1684

Attorneys for Defendant

JAMES VERN PAGE ©1/83

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENALI

BREMER, LLC., an Idaho limited liability
company, and KGG PARTNERSHIP,

Plaintiffs,
EAST GREENACRES IRRIGATION
DISTRICT,

Defendant.

CASENO. CV-11-1921

MEMORANDUM IN RESPONSE TO
PLAINTIFFS® MOTION FOR
RECONSIDERATION

Bremer, LLC and KGG Partnership (collectively “Bremer”) filed a motion for

reconsideration, claiming a factual dispute should have precluded the trial court from entering

summary judgment in this matter. Specifically, Bremer claims there is disputed material fact

under Idaho Code § 43-330A. This statute requires:

When a parcel of land lying within au irrigation district has been subdivided and
the owner or owners of the entire parcel propose to develop that parcel or any of
the tracts therein for residential, commercial, industrial or municipal use, the
board of directors of the district may enter into a contract with the owner or
owners of the entire parcel, or of any tract therein, for the construction of a
pressurized system for the proper distribution of irrigation water to the parcel or

to the designated tracts within the parcel.

Bremer does not dispute that their parcel of land lies within an irrigation district. They do not

dispute that it was subdivided. They do not dispute that the owner(s) proposed to develop the

parcel for industrial use. They do not seek a reconsideration of this Court’s ruling that there was
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an oral agreement between the District and the owner of the parcel to provide the parcel water
through its pressurized system. Bremer does not even argue that an extension was not necessary
for providing the new building on the parcel with water, as it is undisputed it did not have water
service. Rather, Bremer claims that whether the system as constructed was necessary for the
proper distribution of irrigation water is a material fact that can’t be resolved at summary
judgment.

It is undisputed that there was no building on the parcel at the time Bremer approached
the District seeking a connection to the irrigation system to service the new facility, and that
Bremer’s own engineer designed the extension that ultimately was put in place to service the
parcel. Bremer also claims that the Skelton affidavit contradicts that the system as constructed
by them was necessary for the proper distribution of irrigation water to the parcel. In presenting
this affidavit, Bremer implicitly seeks to impeach its own engineer. Further, the affidavit does
not create a material disputed fact.

Further, this argument is without merit. The undisputed facts are that Bremer requested a
connection to the irrigation systern and was directed by the District to prepare and provide to the
District an engineered plan for the connection to the irrigation system. Bremer presented a plan
to the District. The District accepted the plan. Bremer can’t now avoid an agreed term of the
contract by claiming the plan for providing water to the new facility proposed by his engineer
was not a term that provided for the proper distribution of water.

Bremer also claims that the Court should analyze this matter under the rubric of Dolan v.
City of Tigard, 512 U.8.374, 114 S.Ct. 2309, 19 Led.2d 304 (1994). This case has no

applicability to the present matter. The District did require a dedication of Bremer’s property for
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zoning approval. Thus, there is no taking. Rather, the District negotiated a contract with Bremer
to provide water for a new industrial facility on a subdivided parcel.

DATED this 8"" day of March, 2012.

JAMES, VERNON & WEEKS, P.A.

Susan P. Weeks

CERTIFICATE OF SERVICE

1 hereby certify that on the 8" day of March, 2012, T caused to be served a true and correct copy
of the foregoing instrument by the method indicated below, and addressed to the following:

Arthur Bistline

0O  US Mail
1423 N. Government Way O Hand Delivered
Coeur d’Alene, ID 83814 0, Ovemnight Mail
El

Telecopy (FAX) (208) 665-7290
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ARTHUR M, BISTLINE
BISTLINE LAW, PLLC
1423 N. Government Way
Cocur d'Alene, ID 83814
(208) 665-7270

(208) 665-7290 (fax)
abistline@povn.com

ISB: 5216

Attorney for Petitioner

FIRST JUDICIAL DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., An Idaho limited liability iCase No: CV 11-1921
company, and KGG PARTNERSHIP,

REPLY IN SUPPORT OF MOTION TO i
Plaintiffs, RECONSIDER
Vvs. |
EAST GREENACRES IRRIGATION
DISTRICT,
Defendant.

To the extent that East Greenacres is argning now that Bremer was bound to the plans he

submitted as the contractor was in KMST, LLC, v. County of Ada, 138 Idaho 577, 67 P.3d 56

(2003), that argument is objected as it was not raised on summary judgment. Without waiving
the objection, the record is not clear on what plans were submitted when, but, more importantly,
even if Bremer did submit the plans with the line extension, that is not a proposal from Bremer to
do the line extensions, it is Bremer doing as he was directed by East Greenacres if he wanted to
utilize its system to begin operations in his new building. At least a question of fact exits as to
what Bremer agreed to do as his affidavit ciearly sets forth he did not want to expend the money
for the line extensions, but had to in order to begin operations.

East Greenacres states that “Bremer does not even argue that an extension was not
necessary for providing the new buildings on the parcel with water, as it is undisputed it did not

have water service.” This is exactly what Bremer is disputing. The factual question on summary

Bremer LLC and KGG Partnership v East Greenacres Irrigatidfistatl 256 of 302
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judgment is whether or not the line extensions were required to provide water to the new
building. It is undisputed that Bremer could have provided water to his new building by
extending his existing mainline, “... east through the Bremer property to the rear of the new
building...* ' It is at least a question of fact as to whether or not the sabject mainhne extensions
were required because of Bremer’s subdivision and new building.

Idaho Code §43-330A cannot be interpreted to allow Bast Greenacres to require the
landowner to do whatever it wants if the landowner subdivides. Such an interpretation would be

unconstitutional based on Dolan v. City of Tigard, 512 U.S. 374, 114 S.Ct. 2309, 129 L.Ed.2d

304 (1994) which requires the governmental agency to “...make an individualized determination

that the required dedication of property to public use is related both in nature and extent to the

impact of the proposed development.” KMST, LLC v. County of Ada, 138 Idaho 577, 581, 67
P.3d 56, 60 (2003).

DATED this 13" day of March, 2012.

ARTHUR M. BISTLINE

! Affidavit of Sappington at page 4.
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CERTIFICATE OF SERVICE

T hereby certify that on the 13" day of March, 2012, I served a true and correct copy of
the following NOTICE OF HEARING by the method indicated below, and addressed to the
following:

Susan P. Weeks {] Hand-delivered
JAMES, VERNON & WEEKS, PA {1 Regular mail
1626 Lincoln Way [{] Cenified mail
Coeur d’Alene, ID 83814 [] Ovemight mail
: )&3 Facsimile to (208)664-1684
[1 Interoffice Mail
BY: ‘4‘-\\,
Arthur M. Bistline
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Description

CV 2011-1921 Bremer LLC vs East Greenacres Irrigation District 20120314
Motion to Reconsider
Judge Haynes

Court Reporter NONE M ﬁ/\
Clerk Shari Rohrbach

Date

3/14/2012

Location 1K-COURTROOMS9

Time

Speaker

Note

04:06:15 PM

J

Calls, Ms Weeks and Mr Bistline present.

04:06:38 PM

Bistline

If a landowner subdivides that doesn't give the district the ability
have him do anything they want. There has to be an authority.
The intent of the statute 42-33a. In our case, we already had
water on the property. The question is whether the subdisvion
required the mainline extension in order to provide water to
subdivision. That can't be resolved on a summary judgment.

04:08:51 PM

Weeks

It comes down to material fact on the matter. The Bremers went
to the district and said they wanted the District to provide water to
a building. The District said how do you propose we provide the
water, they came back with a proposal. The District did not give
the proposal. There was an agreed term. Now they come back
and say there could have been a better way. Here, there was a
direct negiotation, and everybody performed according to it and
now we're being brought into court. | don't think a reconsideration
is appropriate.

04:11:07 PM

Bistline

The file is clear that the line extension was there or they wouldn't
get water. It wasn't their idea, it was required to be submitted in
order to get water. An agreement can't be coerced. The real issue
is a question of fact under 443a.

04:12:59 PM

The Court is ready to rule today. The Court recognizes it's
governed by Rule 11. There are no new facts presented. No new
theories of law presented. The Court finds the facts and the laws
presented are the same as at summary judgment. The Court
agrees with defendant there are not genuine issues of material
fact. PL applied for subdivision, applied for water. The record
supports the def saying what is your proposal? The record is bare
of the PL having any proposal. Instead the record shows the PL
showed the plan for extending the main line. Court finds there are
no issues of materiai fact, the action was acceeded to by the PL.
Deny the Motion for Reconsideration, defense to prepare an
Order and Judgment.

04:16:55 PM

Weeks

We'll get that to the Court.

Produced by FTR Goid ™
www.fortherecord.com
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Susan P. Weeks, ISB # 4255
James, Vernon & Weeks, P.A,
1626 Lincoln Way

Coeur d’Alene, ID 83814
Telephone: (208) 667-0683
Facsimile: (208) 664-1684

Attorneys for Defendant

JAMES VERH maCE 64/80

STAIE OF IDAHD (.
COUNTY OF KOOTEHA|/ 5
FILED. OTENALS

BI7HER 23 AM 9: 17

CLERK DISTRICT COURT

AT, SR

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability
company, and KGG PARTNERSHIP,

Plaintiffs,
EAST GREENACRES IRRIGATION
DISTRICT,

Defendant.

CASENO. CV-11-192]

ORDER GRANTING DEFENDANT"S
MOTION FOR SUMMARY JUDGMENT

THIS MATTER came before the Court on Plaintiff’s Motion for Summary Judgment and

Defendant’s Cross Motion for Summary Judgment on December 13, 2011. The Court having

heard the argument of counsel, being fully advised in the premises, and having issued its

Memorandum Decision and Order Granting Defendant’s Motion for Summary Judgment,

NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED as

follows:

1. Plaintiff’s Motion for Summary Judgment is denied.

2. Defendant’s Motion for Summary Judgment is granted. The case is dismissed in its

entirety with prejudice.

DATED this 33 dayof (N eordu ,2012

L oansing \_&—\ P

Lansing U Haynes
District Judge

GRRER GRANT o HEREENDAD RS Migkidéida iR SUMMARY JUDGMENT: 1 260 of 302
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CERTIFICATE OF SERVICE

I hereby certify that on the ,2 3 day of 22@4 ¢A , 2012, T caused to be served a true
and correct copy of the foregoing instrument by the method indicated below, and addressed to

the following:
Arthur Bistline O U.S. Mail
1423 N. Government Way Il Hand Delivered
Coeur d’Alene, ID 83814 O Overnight Mail
X Telecopy (FAX) (208) 665-7290 1
Susan P. Weeks, ISB # 4255 U U.S. Mail
Jaroes, Vernon & Weeks, P.A. (] Hand Delivered
1626 Lincoln Way O Overnight Mail
Cocur d’Alene, ID 83814 )% Telecopy (FAX) (208) 664-168.5;} 5

Py
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STATE OF DAk
EOUNTY oF KOOTENA;PSS

ARTHUR M. BISTLINE

1423 N, Government Way
Coeur d’Alene, Idaho 83814
(208) 665-7270

(208) 665-7290 (fax)
arthurmooneybistline@me. cont
ISB: 5216

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability Case No. CV11-1921
company, and KGG PARTNERSHIP,
: PLAINTIFFS’ MOTION TO ALTER OR
Plaintiffs, AMEND THE JUDGMENT AND/OR TO
SET ASIDE THE JUDGMENT AND TO
VS, CONSIDER ADDITIONAL EVIDENCE
EAST GREENACRES IRRIGATION |
DISTRICT,
Defendant.

COMES NOW, Plaintiffs, BREMER, LLC., an Idaho limited liability company, and
KGG PARTNERSHIP, by and through their attorey of record, ARTHUR M. BISTLINE, ‘;md
hereby moves this Court for an Order 1) Altering the 'Ju'dgment entered in this matter by vacating
the same and/or 2) Vacating the Judgment and consider the additional evidence submitted by
Plaintiff in opposition to Défendant’s motion for summary judément.

This motion is based on Idaho Rules of Civil Procedure 59 and 60, and upon the

Affidavits of Brent Schlotthauer and GaryABremer filed in support hereof and together herewith.

o

ARTHUR M. BISTLINE
Attorney for Plaintiffs

DATED this 6" day of April, 2012,

FEATNTIFFS"MOTION FOALTER ORAMEBND THEFUBGMENT AND/OR TO SET ASIDE THE 262 of 302
JUDGMENT AND TO CONSIDER ADDITIONAL EVIDENCE -1-
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CERTIFICATE OF SERVICE

1 hereby certify that on the 6™ day of April, I served a tmé and correct copy of the following
PLAINTIFFS® MOTION TO ALTER OR AMEND THE JUDGMENT AND/OR TO SET
ASIDE THE JUDGMENT AND TO CONSIDER ADDITIONAL EVIDENCE by the method

indicated below, and addressed to the following:

Susan P, Weeks [] Regular mail

JAMES, VERNON & WEEKS, PA [1 Certified mail

1626 Lincoln Way [] Overnight mail

Coeur d’Alene, ID 83814 Facsimile to (208) 664-1684
[ Interoffice Mail
[] Hand Delivered

JE%IFER JE&I%;%‘ S% ;
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gTATE OF DA

ARTHUR M. BISTLINE | FLepy” OF “"UTENA:%ES
. . s
1423 N. Government Way 2012 4 PR *G#C(
Coeur d’Alene, Idaho 83814 PM 4 22
(208) 665-7270

(208) 665-7290 (fax)

arthurmooneybistline@me.com

ISB: 5216

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENALI

BREMER, LLC., an Idaho limited liability Case No. CV11-1921
company, and KGG PARTNERSHIP,

MEMORANDUM IN SUPPORT OF
Plaintiffs, : PLAINTIFFS’ MOTION TO ALTER OR
AMEND THE JUDGMENT AND/OR TO
vs. SET ASIDE THE JUDGMENT AND TO
CONSIDER ADDITIONAL EVIDENCE
EAST GREENACRES IRRIGATION ' '
DISTRICT,
Defendant.

COMES NOW, Plaintiffs, BREMER, LLC., an Idaho limited liability company, and
KGG PARTNERSHIP, by and through their attorney of record, ARTHUR M. BISTLINE, and
hereby submits its Me'morandum in Support of its Motion to Alter or Amend the Judgment
and/or to Set Aside the Jutigment and to Consider Additional Evidence filed concurrently

herewith,

A Judgment can be vacated pursuant to L.R.C.P. 59 or 60(b). First Sec. Bank v. Neibaur.

. 98 Idaho 598, 603, 570 P.2d 276, 281 (1977). The Judgment in this matter should be vacated
because it is based on grounds not raised by East Greenacres Irrigation District (hereafter
“Greenacres”) on summary judgment and material issue of fact prevent the granting of summary

judgment on the issue upon which summary judgment was granted.

MEMORANDUM INSRRORT OFRUAINTIERSIQMARIONAO ALTER OR AMEND THE JUDGMENT 264 of 302
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“Rule 59 was designed to allow the trial court either on its own initiative or on motion by

the parties to correct errors both of fact and law that had occuired in its proceedings. It thereby

provided a mechanism to circumvent appeal.” First Sec. Bank v. Neibaur, 98 Idaho 598, 603,
570 P.2d 276, 281 (1977). In this matter, Greenacres moved for summary judgment on the
grounds that it was “...clear from the provisions of I.C. §43-330A through 43-330G that the
legislature intended that the District would have the power to require landowners who
subdivided agricultural lands for residential, commercial, industrial or municipal use to pay for
the cost of extension of a pressurized system.” ! The Court’s final ruling was not based on Idaho
Code §43-330A, but based instead on what is known as the “voluntary payment rule.” |

At the hearing on Plaintiffs’ motion to reconsider, the Court clarified that it was not
ruling on the ability of Greenacres to statutorily require Bremer to construct the line
improvements, but that Bremer had agreed to the improvements so Bremer cannot now
complain. This Court stated, “Therefore this Court finds there are to be no issues of material fact
as to whether this was a proper action by the defendant because the action was acceded to by the
plaintiffs and therefore, no cause of action lies at this point. . .. This is a ruling based on the
voluntary payment rule and that rule was not raised on summary judgment by Greenacres.

Under the voluntary payment rule, ©...a person may not-by way of set-off, countesclaim,
or direct aétion-recover money that he or she voluntarily paid with full knowledge of all the fat",ts
and without any fraud, duress or extortion, although no obligation to make such payment existed.
Med. Recovery Services, LLC v. Carnes, 148 Idaho 868, 871, 230 P.3d 760, 763 (Ct. App. 2010)
citing Breckenridge v. Johnston, 62 Idaho 121, 133, 108 P.2d 833, 838 (1940); Chinchurreta v.

Evergreen Management Inc, 117 Idaho 591, 593, 790 P.2d 372, 374 (Ct.App.1989); McEnroe v.

Morgan, 106 Idaho 326, 335, 678 P.2d 595, 604 (Ct.App.1984). This rule/issue was not raised

! Gveenacres Memorandum In Support of Motion for Summary Judgment at page 10
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on summary judgment so it should not be the basis for granting summary judgment. Thomson v. '

Idaho Ins. Agency, Inc., 126 Idaho 527, 530, 887 P.2d 1034, 1037 (1994). However,v even if the
Court finds that the matter was raised, then material issues of fact exist which prevent granting

summary judgment to Greenacres.

The voluntary payment rule does not apply if the payment was coerced or made under
duress. Med. Recovery Services, LLC v. Carnes, 148 Idaho 868, 871, 230 P.3d 760, 763 |
(Ct.A;pp.ZOI()). “The law governing economic duress is well settled. The party claiming
economic duress must prove that it involuntarily accepted the terms offered by the other party,

that the circumstances permitted no other alternative, and that the circumstances were the result

of coercive acts of the other party. Isaak v. Idaho First Nat. Bank, 119 Idaho 988, 989, 812 P.2d
295, 296 (Ct. App. 1990) aff'd, 119 Idaho 907, 811 P.2d 832 (1991) citing Lomas & Nettleton

Co. v. Tiger Enterprises, 99 Idaho 539, 585 P.2d 949 (1978). The existence of duress is a
question of fact. Mountain Elec. Co. v. Swartz, 87 Idaho 403, 410, 393 P.2d 724, 729 (1964).

The evidence before the Court clearly creates a question of fact as to whether Bremer agreed to
construct the line improvement under duress.

Gary Bremer’s original Affidavit filed November 16, 2010, clearly establishes that when
he was told of the line extension requirement, he contacted his attorney to negotiate with
Greenacres and that those negotiations made no progress_.2 Bremer further explains he was
coerced into installing the line because it would have cost Mm'$6,000 per day it he did not. The
alternatives provided to Bremer were to either forgo water and thus the use of his new building at
an expense of $6,000 per day or capitulate and attempt to recover the money which helwas
required to pay for the line cxtensi_on. This is sufficient to create a question of fact as to whether

Bremer's payment was “voluntary” for purposes of the rule. If the evidence before the Coust

~ *Afndavirof Gary Bremerat$ —— —— —— -~
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from the original summary judgment proceeding is insufficient to create a question of fact, then
Bremer should be allowed to enter additional evidence on the subject because it was not raised
on summary judgment and Bremer’s mistakenly believed that the Court’s initial ruling was based

on Idaho Code §43-330-A, et seq.

Idaho Rule of Civil Procedure 60(b)(1) permits a Court to vacate a Judgment and allow

additional evidence based on mistake, surprise or excusable neglect. “Emroneous and misleading

acts by the court or the opposing party are plainly among the circumstances that merit
consideration..” State, Dept. of Law Enforcement By & Through Cade v. One 1990 Geo Metro,
VIN 2C1MR24641.6012694, 126 Idaho 675, 681, 889 P.2d 109, 115 (Ct. App. 1995). Bremer is
certainly not suggesting that either the Court or counsel did anything to intentionally mislead
Bremer, however, nothing in Greenacres motion f6r summary judgment implicated tﬁe voluntary
payment rule and Bremer reasonably misinterpreted this Court’s initial opinion to rely upon
Idaho Code §43-330A. Had Bremer known that the Court was relying on the voluntary payment
rule, Bremer would have submitted the additional evidence on that subject in support of his
motion to reconsider which he now asks this Coust to consider.

This Court initial Memorandum cites to Idaho Code §43-330A and then states, “[t]his
Court finds that Plaintiffs reached such an agreement with the District; an agreement in which
Plaintiffs were responsible for construction of the improvements to serve the parcel. The Idaho

Legislature intended that itrigation districts have the power to require landowners who subdivide

to pay for the costs extending the pressurized water system to the improved parcel.” The Court’s

ruling mimics Greenacres argument in its memorandum in support of summary judgment. Then

later in the conclusion this Court states, “Idaho Code allows an irrigation district to require

landowners under the instant circumstances to bear the construction costs...” Given this

MEMORANBURFRFSOPPORTOF PLATNIYFFOUAOTBITO ALTER OR AMEND THE JUDGMENT 267 ©1 302
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language, Brcﬁler was reasonably confused about this Court’s initial ruling and Bremer should
be allowed to submit the additional evidence which he has on this issue. The additional evidence
clearly creates a question of fact as to whether Bremer’s acduieéce to Greenacres demands was a
product of economic duress. Had Bremer decided to fight Greenacres at the time and forego
operation of his business, this case would be about failure to mitigate his damages, rather than
about the voluntary payment rule. |
Based on thé foregoing and the supporting Affidavits of Gary Bremer and Brent

Schlotthauer, this Court should vacate the Judgment entered in this matter and re-schedule the

same for trial.
 DATED this (01" ay of April, 2012
ARTHUR M. BISTLINE
Attorney for Plaintiffs

CERTIFICATE OF SERVICE

I hereby certify thaton the __ day of April, I served a true and correct copy of the
following MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION TO ALTER OR
AMEND THE JUDGMENT AND/OR TO SET ASIDE THE JUDGMENT AND TO
CONSIDER ADDITIONAL EVIDENCE by the method indicated below, and addressed to the

following:

Susan P. Weeks {] Regular mail
JAMES, VERNON & WEEKS, PA [1 Certified mail
1626 Lincoln Way [ 1. Ovemight mail
Coeur d’Alene, ID 83814 ?0 ' Facsimile to (208) 664-1684
]  Interoffice Mail
[] Hand Delivered

]

J FER JE %S ;
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ARTHUR BISTLINE
BISTLINE LAW, PLLC
1423 N. Government Way
Coeur d'Alene, Idaho 83814
(208} 665-7270

(208) 665-7290 (fax)

arthurmooneybistline@me.com
ISB: 5216 .

Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC.,, an Idaho limited liability

company, and KGO PARTNERSHIP, Case No. CV11-1921
Plaintiffs, AFFIDAVIT OF GARY BREMER IN |
SUPPORT OF MOTION TO ALTER OR
vs. _ AMEND

EAST GREENACRES (RRIGATION DISTRICT,

Defendant.

STATE OF IDAHO - )
) 8s.
County of Kootenai )

T, Gary Bremer, having been first duly swom, upon oath depose and state that:

l. Tam over the age of eighteen (18) and an individual residing in the Sfatc of ldaho.

2. 1 am the managing member of Bremer, LLC, PlaintifF, in this action and familiar with the
facts and circumstances surrounding this matter and am competent to testify as to the
matters herein contained,

3. During the process of working with the East Greenacres Water District regarding water

service for my new building, I was informed that my new building would not be provided

with water unless and until | agreed to pay for a line extension of the District's main line.

AFFIDAVIT OF GARY BREMER IN SUPPORT OF MOTION 10 ALTER OR AMEND -l-
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4. This line extension had nothing at all to do with the fact that my building or subdivision
would be utilizing the District's water and I objeéted to the same by means of directing my
attomey Brent Schiotthauer to negotiate with the District to eliminate this requirement.

5. When M. Schlotthauet informed me that the District would not budge on this requirement,
I was left with the choice of litigating with the District to establish that it could not make me
install th us line extension or capitulating to the requirement under duress and coercion and
then seek the return of the sums later. Given that my company had considerable sums
invested in the new building and that 1 estimated it would cost me around $6,000 per day to
not operate the bu.ilding, I had no choice but to capitulate to the demand and later seek the

return of the sums expended to the District,

6. I never voluntarily agreed to provide for this line extension and was coerced into doing so

by the Districts iffegal and unlawful threat to deny my business water if T did not.

e :
Dated this o> “day of April, 2012.

, Manager/Member

SUBSCRIBED AND SWORN before mc this s_%\ay of April, 2012,

O (Laber

Notary in and fof_TAa\O
Residing at; i\

il Bl s ]
1 0

Commission Expires;_ 052! - "
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CERTIFICATE OF SERVICE

I hereby certify that on the Q'h"day of April, 2012, I served a true and correct copy of SECOND
AFFIDAVIT OF GARY BREMER IN SUPPORT OF MOTION TO ALTER OR AMEND by the
method indicated below, and addressed to the following:

Susan P. Weeks [] Regular mail

James, Vemon & Weeks, PA [] Certified mail

1626 Lincoln Way []1  Overnight mail

Coeur d’Alene, ID 83814 {K] Facsinle

Fax: (208) 664-1684 (] Interoffice Mail
(] HandDelivered

5 JENNIFE[E Jé%
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language, Breﬁxer was reasonably confused about this Court’s initial ruling and Bremer should
be allowed to submit the additional evidence which he has on this issue. The additional evidence
clearly creates a question of fact as to whether Bremer’s acﬁuicéce to Greenacres demands was a
product of economic duress. Had Bremer decided to fight Greenacres at the time and forego
operation of his business, this case would be about failure to mitigate his damages, rather than
about the voluntary payment rule. |
Based on thé foregoing and the supporting Affidavits of Gary Bremer and Brent

Schlotthauer, this Court should vacate the Judgment entered in this matter and re-schedule the

same for tnal.
DATED this (/T ny of April, 2012
ARTHUR M. BISTLINE
Attorney for Plaintiffs

CERTIFICATE OF SERVICE

I hereby certify that on the ___ day of April, I served a true and correct copy of the
following MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION TO ALTER OR
AMEND THE JUDGMENT AND/OR TO SET ASIDE THE JUDGMENT AND TO
CONSIDER ADDITIONAL EVIDENCE by the method indicated below, and addressed to the

following:

Susan P, Weeks [1 Regular mail
JAMES, VERNON & WEEKS, PA [] Certified mail
1626 Lincoln Way [ 1. Ovemight mail
Coeur d’Alene, ID 83814 PQ ' Facsimile to (208) 664-1684
]  Interoffice Mail
(] Hand Delivered

=
JENMIFER JE ES ;
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ARTHUR BISTLINE
BISTLINE LAW, PLLC

1423 N. Government Way
Coeur d’Alene, 1daho 83814
(208) 665-7270

{208) 665-7290 (fax) -
arthurmooneybistline@me.cam
ISB: 5216

Attorney for Plaintiff

STATE OF
COUNTY oF K uomm?ss

EOHIYO

I2APR -6 PM L: 25

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAL

BREMER, LLC., an Idaho limited liability
company, and KGG PARTNERSHIP,

Plaintiffs,

V8,

EAST GREENACRES IRRIGATION DISTRICT,

Defendant.

STATE OF IDAHO )
) 88.
County of Kootenai )

Case No, CV11-1921

AFFIDAVIT OF BRENT
SCHLOTTHAUER

I, Brent Schlotthauer, having been first duly swom, upon oath depose and state that:

1. Irepresent Gary Bremer and his various companies in various capacities.

2. In March of 2008, I was contacted by Mr. Bremer who informed me that the Greenacres Water

District wag requiring that he extend a water main and if he refused, Greenacres Water District

would not provide him water, Mr, Bremer informed me that this extension was unnecessary

for his project and was going to cost him an additional $80,000,

3. My office contacted Ron Wilson to set an appointment for us to mect and dlscuss this

requirement.
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4, On March 12, 2008, I spoke with Mr. Bremer and we discussed litigation with Greenacres
regarding this extension and that jt #(ould take a lot of time.

5. On March 12, 2008, I discussed this issue with Roq Wilson at the Water District's Office.

6. }Mr. Wilson stated ﬁmt service would not be provided to Foam Molders until such time as Foam
Molder's agreed to construct an $80,000 main line extension on behalf of the Water District,
Mr. Wilson indicated that such a demand was not consi'stent with past practices, yet the District
intended to treat all applications in this manner moving forward.

7. lrequested that the District allow me the opportunity to review its file pertaining to this matter.
My request was denied on the grounds that no such file existed.

8) Ithen inquired as to the legal authority that would support such a request. Given the fact that
the District's demand was not consistent with past practices, Mr. Wilson and the District were
not able to provide any such legal authority, yet instead made some form of general reference to
the District's Bylaws and Section VII (B)(4) and Section XVI thereof.

9) Mr. Bremer’s company could not utilize the facility it had just expended considerable cepital
sums to construct without water from Greenacres. Mr, Bremer and I discussed the costs of
interruption of his business if litigation was instituted against Greenacres because of this line
extension requirement before hooking up to the water supply. We specifically discussed that
tﬁc requirement was illegal, but it would take a very long time to work its way through the legal

system. The only logical courss wag to capitulation to the demand, and then institute svit after

the fact,

=
Dated this day of April, 2012.

Schlotthauer
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SUBSCRIBED AND SWORN before me this i day of April, 2012,

CERTIFICATE OF SERVICE

I hereby certify that on the Qm day of Aprll, 2012 I served a true and correct copy of
AFFIDAVIT OF BRENT SCHLOTTHAUER by the method indicated below, and addressed to the

following;

Susan P. Weeks []1 Regularmail

James, Vernon & Weeks, PA []  Centified mail

1626 Lincoln Way [{]  Ovemightmeil

Coeur d'Alene, ID 83814 ,[/q Facsimile

Fax: (208) 664-1684 {] Interoffice Mail
[]) Hand Delivered

Syt el

J{n\f\'\& € Jenking
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STATE OF IDAHO 555

COUNTY OF Komaum
FILEi&,\L
Susan P. Weeks, ISB # 4255 #A
James, Vemon & Weeks, P.A. 212 APR 23 PM 2: 22
1626 Lincoln Way

Cocur d’Alene, ID 83814
Telephone: (208) 667-0683
Facsimile: (208) 664-1684

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an [daho limited liability CASE NO. CV-11-1921
company, and KGG PARTNERSHIP,
MEMORANDUM IN OPPOSITION TO
Plaintiffs, PLAINTIFFS’ MOTION TO ALTER OR
AMEND THE JUDGMENT AND/OR 'TO
EAST GREENACRES IRRIGATION SET ASIDE THE JUDGMENT AND TO
DISTRICT, CONSIDER ADDITIONAL EVIDENCE
Defendant.

Bremer requests this Court alter or araend the judgment entered or sct aside the judgment
entered in the present case and consider additional evidence, pursuant to Rules 59 or 60(b),
J.R.C.P.. Rule 59 is inapplicable as it applies to motions for new trial based upon irregularities at
trial or the discovery of new evidence that c.Cbu]d not have been introduced at trial. Rule 60(x)
allows relief from a judgment. It appears that Bremer seeks relief from the judgment based upon
subsection (1) (mistake, inadvertence, surprise, or excusable neglect) and subsection (2) (newly
discovered evidence which by due diligence could not have been discovered in time (o move for
anew trial under Rule 59(b)).

Bremer claims that the Court granted swnmary judgment based upon the “voluntary
payment rule” applied to a contract setting. Bremer claims the District did not argue a valid

contract existed in its motion for summary judgment. Bremer further claims that even if the

MEMORANDUM IN OPPOSITION TO PLAINTIFFS® MOTION TO ALTER OR AMEND
THE JUDGMENT AND/OR TO SET ASIDE THE JUDGMENT ANI» TO CONSIDER
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validity of the contract was raised by the District at summary judgment, there is newly
.di.scovered. material issues of fact that require the reversal of the summary judgment.

In its motion for summary judgment, the District presented undisputed facts that Bremer
had entered into an agrecmcnt with thé ‘Disu:i.ct to construct the water main e>;'té;nsi011. The .
District argued that [daho Code gave it the authority to enter into such an agreement, and
therefore the construction of the line was not an illegal hook up fee, but rather a contract for
construction of the main line as authorized by statute. The Court agreed with this position,
finding thé District had the legal authority by statute to enter into a construction contract with
Bremer, and therefore the water line construction was not a connection fee as argued by Bremer,
but rather a contract for construction.

Bremer now contends that his agrecment to the contract was obtained through cocrcion.
Bremer points to statements by Bremer in his affidavit, and now new evidence he proposes the
Court consider by way of the affidavit testimony of Brent Schlotthauer. The “new evidence™ that
Schlotthauer’s affidavit would introduces is: (1) the District’s manager, Ron Wilson, did not
provide Schlotthauer (an attorney) with legal authority for its actions and indicated the District
was treating all applications moving forward in the same manner; and (2) Schlotthaver and his
client, Gary Bremer, discussed Schlotthaver’s (mistaken) belief that the construction agreement
was illegal, but Bremer decided to move forward with the contract because the delay caused by
litigation would have caused him to lose future projected profits.

The new affidavit adds nothing that was not already before the cowt. Mr. Bremer
already had placed in evidence his testimony that he moved forward with the contract because he
felt at the time of the negotiations that delay caused by negotiating a different contract was too

costly. As to Schlotthauer’s affidavit testimony that he believed the District lacked legal

MEMORANDUM IN OPPOSITION TO PLAINTIFFS’ MOTION TO ALTER OR AMEND
THE JUDGMENT AND/OR TO SET ASIDE THE JUDGMENT AND TO CONSIDER
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authority to ncgotiate a contract in connection with the extension and so advised his client, this
testimony is a legal conclusion with which this Court has already disagreed, and adds no newly
discovered facts to assist the Court in deciding this matter. The only new evidence that could be
gleaned from Schloﬁﬁaﬁf’s afﬁdavﬁ i; that Wilson either did not fully compr»elﬂremnd or was o
unable to enunciate to Schlotthaur’s satisfaction the basis of the District’s legal authority for
requiting the extension in his discussions with Schlotthaner. However, this fact does not create a
material dispute of fact. It is undisputed that Bremer entered into an agreement to extend the
main.

Bremer also claims he didn’t commprehend that the District was arguing in its summary
judgment that there existed a contract between the parties for the main line extension. In the
initial undisputed material facts presented by the District, the District sct forth that it rcquired the

main line extension, and had previously required a similar extension of Emmett Burley on the

same water majn. Wilson Affidavit, Exhibits A, B and I. The District argued fully that its legal

authority pursuant to I. C. § 43-330A encompassed a right to require a water line extension

contract belween itself and Breroer. The District’s initial memorandum specifically stated: “The
agreement reached in this matter was that the applicant would be responsible for construction of
the improvements to serve the parcel.”

In its reply memorandum, specifically responding to Mr. Bremer’s testimony in his
affidavit that he only agreed to pay for the line construction to avoid delay, the District

2 511

answered: “Plainti{ls now disavow their own proposal, claiming in their cross-motion for
summary judgment that it was an unnecessary condition imposed upon them by the District
which they did not protest because of the economic loss that delay in the project would have

caused. Our Supreme Court has specifically rejected such a tactic in KMST, LLC v. County of

MEMORANDUM IN OPPOSITION TO PLAINTIFFS’ MOTION TO ALTER OR AMEND
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Ada, 138 Idaho 577, 381, 67 P.3d 56, 60 (2003). Therein, the developer proposed a dedication of
aroad and construction of the road to obtain approval of a subdivision, knowing that Ada County
highway district staff would recommend it to the Board. ‘After approval and completion of the
subdivision, KMST sued the highwla)'}‘ élisn’ict_. claiming the highway district ha‘d‘vtaken its o
property without cornpensation because the road was a system improvement, and therefore an
exaction, The Supreme Court rejected this argument, noting that the decision to dedicatc land

for the road and to build the road was included in the application and was done to cxpedile the
project, and having voluntarily made the decision to dedicate and irh,prove the street 0 speed |
approval of its development, KMST could not come back and claim its property was taken, The

same is true here, Mr. Bremer testified he made the decision based upon financial factors to

construct the line to avoid delay in the permitting process. Under the KMST holding, Plaintiffs
are precluded from now claiming the District took its property.” Thus, the contract issue was
raised and briefed by the District, and responded to by Bremer. Therefore, the are no grounds
under 60(b)(1) to alter or amend the judgment entered by this court based upon surpise.
Turning to Bremer’s second ground for relief from the judgment, Bremer claims there is
a disputed material fact whether the district obtained Bremex’s agreement based upon fraud,
duress or extortion. Bremer claims that there is a matcrial question of fact whether he
voluntarily accepted the terms because the circumstances permitted no other alternatives.
Bremer claims because his attorney was unable to negotiate different tering with the District and
because projected lost profits caused by delay in the project of $6,000 per day, he had no choice
but to agree to the District’s terms, thereby placing him under duress. As noted in the holding of
Med. Recovery Services, LLC v. Carnes, 148 Tdaho 868, 230 P.3d 760 (Ct.App. 2010) citcd as

authority by Bremer: “Duress, coercion, or compulsion has been found when the payor made the

MEMORANDUM IN OPPOSITION TO PLAINTIFFS’ MOTION TO ALTER OR AMEND
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payment én an unjust demand in order to prevent being deprived of an immediate and extreme
necessity.” The District had a right to enter into a contract with Bremer to construct the
improvements. Thus, there is no unjust demand in this case.

The same case held: “Payment is also considered coerced ‘when it is madc to avoid the
loss of a necessity or to prevent an injury to a person, business, or property that is different from
and disproportionately greater than the unlawful demand.”” Bremer’s projected losses from
delays in construction do not constitute immediate and extreme necessity, nor did they arise from
an unlawful demand. Further, they are not different from the lawful demand made.
Additionally, Bremer had an attorney doing his negotiation. There was no duress in this mattcr.
Rather, there was an agreement which Bremer now wishes to avoid. Given the holding of
KMST, Bremer should not be allowed to avoid his own agreement.

DATED this 23" day of April, 2012.

JAMES, VERNON & WEEKS, P.A.

R

BY: -~ \Z:{%o\ 4//‘() %ﬁ/-ﬂ

Susan P. Weeks
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CERTIFICATE OF SERVICE

I hereby certify that on the 23rd day of April, 2012, T caused to be served a true and correct copy
of the foregoing instrument by the method indicated below, and addressed to the following:

Arthur Bistline
1423 N. Government Way
Cocur d'Alene, ID 83814

U.S. Mail

Hand Delivered

Overnight Mail

Telecopy (FAX) (208) 665-7290

MEMORANDUM IN OPPOSITION TO PLAINTIFFS’ MOTION TO ALTER OR AMEND
THE JUDGMENT AND/OR TO SET ASIDE THE JUDGMENT AND TO CONSIDER
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SATE OF IAHD |
ARTHUR BISTLINE ;%ng oy CTE } 55
BISTLINELAW, PLLC ,. Iy 15
1423 N. Government Way /M2EPR 26 PH I: 57
Coeur d’Alene, Idaho 83814
(208) 665-7270 LERK
(208) 665-7290 (fax) ~ (M
arthurmooneybistline@me.com - by
ISB: 5216
Attorney for Plaintiffs : (

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT |
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability Case No. CV11-1921 |
company, and KGG PARTNERSHIP, e |
REPLY MEMORANDUM IN SUPPORT OF
Plaintiffs, PLAINTIFFS’ MOTION TO ALTER OR
AMEND THE JUDGMENT AND/OR TO
vs. SET ASIDE THE JUDGMENT AND TO
CONSIDER ADDITIONAL EVIDENCE
EAST GREENACRES IRRIGATION /
DISTRICT, y
Defendant. ’

COMES NOW, Plaintiffs, BREMER, LLC., an Idaho limited liability company, and ) 1
KGG PARTNERSHIP, by and through their attorney of record, ARTHUR M. BISTLINE, and
hereby submits its Reply Memorandum in Support of its Motion to Alter or Amend the Judgment

and/or to Set Aside the Judgment and to Consider Additional Evidence.

I LR.C.P. 59 applies to all proceedings before the Trial Coust, not just irregularities
occurring at trial.

East Greenacres Irrigation District (hereinafter “Greenacres™) argues that LR.C.P. 59

does not apply because it only applies to requests for new trial based on irregularities at trial or

REPLY MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION TO
ALTER OR AMEND THE JUDGMENT AND/OR TO SET ASIDE THE
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the discovery of new evidence that could not have been introdﬁced attrial.' No case has ever
held that LR.C.P. 59 only applies if a trial occurred. “Rule 59 was designed to allow the trial
court either on its own initiative or on motion by the parties to correct errors both of fact and law
that had occurred in its proceedings. It thereby provided a mechanism to circumvent appeal.”

First Sec. Bank v. Neibaur, 98 Idaho 598, 603, 570 P.2d 276, 281 (1977). No trial occurred in

the Neibaur case and that case makes clear that if the time frames for filing a Rule 59 motion
have not run, then litigants should use that Rule to comrect errors occurring at the District level.

First Sec. Bank v. Neibaur, 98 Idaho 598, 603, 570 P.2d 276, 281 (1977).

11 Bremer did not voluntarily agree to the line extension.

On summary judgment, Greenacres did not argue that Bremer voluntarily entered into an
agreement to provide for the main line extension. Greenacres argued it could require Bremer to
enter into this kind of agreement. Bremer concedes that Greenacres can require a land owner to
constiuct improvements in order to utilize the water distribution system, provided that it is
required for the proper distribution of the water to Bremer’s parcel. This Court ruled that it did
not maiter if the main line was required for the proper distribution of water because Bremer
acceded to Greenacres demand. The question of fact is whether this accession was voluntary or
coerced.

Greenacres argues that there is no question of fact as to whether this agreement was
coerced because coercion requires an unlawful demand and the demand was not unlawful
because Greenacres has the right to enter into this type of agreement and because this Court

found, “... the District had the legal authority by statute to enter into a construction contract with

! Response Brief at ).

REPLY MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION TO
ALTER OR AMEND THE JUDGMENT AND/OR TO SET ASIDE THE
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Bremér,. ..”»* Bremer concedes that Greenacres can enter into ‘thjs type of agreement, but it can
only force this kind of agreement if the improvements were required for the proper distribution
of water.

-~ If the improvements were required for the proper distribution of water, the subject of the -
motion to reconsider, then the agreement is not coerced because the demand was not unlawful,
If the contrary is true, then the agreement was coerced, or at least a question of fact exists in thét
regard. Either way, this Court expressly did not rule on whether or not Greenacres demand for
this mainline extension was proper.

Greenacres also relies upon the KMST, LLC v. County of Ada. 138 Tdaho 377, 67 P.3d 56
(2003) for the proposition that a developer cannot agree to something and then later challenge it
in Court. The Court expressly did not rule on that question. The Court in KMST found that the
developed had proposed the unlawful condition. Nothing in the record here indicates that
Bremer proposed the line extension and it is clear that Greenacres required it.

Greenacres argues Bremer was not faced with immediate injury if he refused to accede to
Greenacres demands.  On the contrary, Bremer was faced with $6,000 per day he was shut
down. This case has been pending for 415 days as of the date of the writing of this reply. If
Bremer would have not acceded to Greenacres demands, his loss would be in excess of
$2,490,000. This loss clearly would have been disproportionately greater than the unlawful
demand to construct the $80,000 line extension as is required for a finding of coercion. Med.
Recovery Services, LLC v. Carnes, 148 Idaho 868, 872,230 P.3d 760, 764 (Ct. App. 2010).

Based on the foregoing this Court should vacate the Judgment entered in this matter and

re-schedule the same for trial.

% Response Brief at 2.
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DATED this S Gy of April, 2012.

ARTHUR M. BISTLINE
Attorney for Plaintiffs

CERTIFICATE OF SERVICE

I hereby certify that on the ___ day of April, T served a true and correct copy of the
following REPLY MEMORANDUM IN SUPPORT OF PLAINTIFFS® MOTION TO ALTER
OR AMEND THE JUDGMENT AND/OR TO SET ASIDE THE JUDGMENT AND TO
CONSIDER ADDITIONAL EVIDENCE by the method indicated below, and addressed to the

following:

Susan P. Weeks []1 Regular mail |

JAMES, VERNON & WEEKS, PA [] Certified mail |

1626 Lincoln Way [ Overnight mail ;

Coeur d’Alene, ID 83814 - Facsimile to (208) 664-1684 |
[1 Interoffice Mail |
{1 HandDelivered 3,

HANNAH DAMM

REPLY MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION TO
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DescriptionjCV 2011-1921 Bremegr vs East Greenacres 20120427 Motlon to Alter or Set
Aside Judgment
Judge Haynes
Clerk Suzi Sverdsten % .
Court Reporter Anne Brownell 2 O I C)j/D/T
Date |4/27/2012 Location 1K-COURTROOMY
Time Speaker Note

08:50:18 AM | Judge Present PA-Art Bistline DA-Susan Weeks

09:02:29 AM In their opening brief on SJ they didn't argue he agreed, but they
can force him. First affd of Bremer was he ageed under coercion.

PA Economic compulsion to agree to it. Court said I'm not ruling on
that, that you agreed to it. Issue of taking additional evidence. In
light of way matter involved, appropriate to consider further
evidence.

09:05:47 AM Disagree with his positions. Original causes of action pled is this
is illegal connection fee, we said it is a contract pursuant to code
section. Mr. Bremer wanted service to a bidg that wasn't built yet.

DA Proposal provided. District accepted his proposal and he
constructed it. E. Greenacres required the extension. Agreement
and Bremer proposed it. No coercion. He was building a building.
Deny Motion to Alter or Amend Jdmt or to consider additional
evidence.

09:10:30 AM Strikes me about argument is lots of facts. It was a requirement

PA to do what | want or not operate. Line extension was a
requirement, no voluntary agreement.

09:12:18 AM || Judge $6000 a day?

09:12:27 AM PA His building was compiete and ready and he needed water.
Bolding company with big machines.

09:13:04 AM Motion to Alter Jdmt or Set Aside for Additionai Evidence, Rule
59E was considered. Court does not consider additional
evidence. Court agrees with defense analysis. No issues of

Judge genuine or material fact that this was illegal tax and parties
agreed to legal contractual agreement. No legal or factual error in
Jdmt. 60(b)(1). New evidence does not est. any mistake made to
allow relief. Court denies motion. DA to submit order.

09:17:25 AM

09:17.25 AM | End

~ Bremer LLC and KGG Partnership v East Greenacres IrrigatidfTlisté2l
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STATE OF [DAHD 4
COUNTY OF KOOTENAIP 5

c

ARTHUR BISTLINE |4 |
BISTLINE LAW, PLLC I2HAY - PH 3: 4,0 |
1423 N. Government Way |
Coeur d’Alene, Idaho 83814 CLERK DISTRICT £OURT |

(208) 665-7270

(208) 665-7290 (fax)
arthurmooneybistline(@me.com
ISB: 5216

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC., an Idaho limited liability Case No. CV11-1921
company, and KGG PARTNERSHIP,
NOTICE OF APPEAL
Plaintiffs,

VS.

EAST GREENACRES IRRIGATION
DISTRICT, i

Defendant.

Plaintiffs/Appellants appeal from the First Judicial District, the Honorable Lansing

I Judgments and Orders Appealed

A. The Memorandum Decision and Order Granting Defendant’s Motion for
Summary Judgment filed January 13, 2012.

B. The decision made on the record at the December 13, 2011, hearing denying
Plaintiffs’ Motion to Strike.

C. The decision made on the record at the March 14, 2012, denying Plaintiffs’

Motion to Reconsider.

NOTICE OF APPEAL -1-
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II.

III.

IVv.

D. The decision made on the record at the April 27, 2012, denying Plaintiffs’ Motion
to Alter or Amend and/or to Consider Additional Evidence.

Issues on Appeal

A. Did the Trial Court error by concluding that Defendant could require Plaintiffs to
install the disputed main line extensions because those extensions were required
for the proper distribution of water to Plaintiffs’ property?

B. Did the Trial Court error by concluding that Plaintiffs voluntarily agreed to install
the disputed main line extensions?

Statement of Jurisdiction

A. The matter is a final and appealable pursuant to Idaho Appellate Rule 11(a)(1).
The transcripts of the following hearings are requested:
a. Hearing for Motion for Summary Judgment, December 13, 2011;
b. Hearing for Motion to Reconsider, March 14, 2012; and
c. Hearing for Motion to Alter or Set Aside Judgment, April 27, 2012.
A standard record is requested together with:
1. Plaintiff’s Expert Witness Disclosure filed on September 9™, 2011
2. Defendant’s Expert Witness Disclosure filed on October 21*, 2011
3. Affidavit of Gary Bremer filed on November 16, 2011
4. Affidavit of Philip Hart filed on November 16", 2011
5. Plaintiff’s Memorandum In Support Of Motion for Summary Judgment
filed on November 16™, 2011
6. Affidavit of Brian Crumb filed on November 16", 2011

7. Plaintiff’s Motion for Summary Judgment filed on November 16" 2011

NOTICE OF APPEAL -2-
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8. Motion for Summary Judgment filed on November 17", 2011
9. Memorandum In Support Of Motion for Summary Judgment filed

November 171, 2011

10. Affidavit of Ron Wilson In Support of Defendant’s Motion for
Summary Judgment filed November 17™, 2011

11. Affidavit of Weeks In Support Of Defendant’s Motion for Summary
Judgment November 17", 2011

12. Plaintiff’s Response to Defendants Motion for Summary Judgment filed
November 30", 2011

13. Plaintiff’s Memorandum In Support Of Motion to Strike Affidavit of

Ron Wilson filed November 30", 2011

14. Plaintiffs’ motion to Strike affidavit of Ron Wilson filed November 30™,
2011

15. Affidavit of Jim Sappington in Response to Plaintiffs Motion for
Summary Judgment filed November 30™, 2011

16. Defendants Memorandum in Opposition to Plaintiffs Motion For
Summary Judgment filed November 30" 2011

17. Affidavit of Bob Skelton filed December 1%, 2011

18. Plaintiff’s Memorandum in Support of Motion to Strike Affidavit of Jim
Sappington filed December 6™ 2011

19. Plaintiff’s Motion to Strike Affidavit of Jim Sappington filed December
6™, 2011

20. Defendants Reply Memorandum in Support of Defendants Motion for

NOTICE OF APPEAL -3-
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Summary Judgment file December 7%, 2011

21. Defendants Response to Plaintiff’s Motions to Strike Portions of the
Affidavits of Jim Sappington & Ron Wilson filed December 7% 2011

22. Plaintiffs Reply to Defendants Memorandum in Opposition to Plaintiff’s
Motion for Summary Judgment filed December 8™, 2011

23. Plaintiffs Memorandum in Support of Supplemental Motion to Strike
Portions of Affidavit of Jim Sappington and Ron Wilson filed December
8™, 2011

24. Plaintiffs’ Supplemental Motion to Strike Portions of Affidavit of Jim
Sappington and Ron Wilson filed December 8™, 2011

25. Plaintiffs’ Motion to Shorten time filed December 8™, 2011

26. Order Denying Plaintiff’s Motion to Strike Portions of the Affidavits of
Jim Sappington and Ron Wilson filed January 3™, 2012

27. Affidavit of Scott Jones filed January 5™ 2012

28. Memorandum Decision and Order Granting Defendant’s Motion for
Summary Judgment filed January 13™ 2012

29. Plaintiff’s Motion to Reconsider filed January 23™, 2012

30. Plaintiffs’ Memorandum In Support Of Motion to Reconsider filed
January 30™, 2012

31. Memorandum in Response to Plaintiffs Motion for Reconsideration filed
March 8™ 2012

32. Reply in Support of Motion to Reconsider filed March 13" 2012

33. Plaintiffs Motion to Alter or Amend the Judgment and/or to Set Aside
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34.

35.

36.

37.

38.

VL

1
1/
11
1
1
1
/1

the Judgment and to Consider Additional Evidence filed April 6™, 2012
Memorandum In Support Of Plaintiff’s Motion to Alter or Amend the
Judgment and/or to Set Aside The Judgment and to Consider Additional
Evidence filed April 6™ 2012

Affidavit of Gary Bremer in Support of Motion to Alter or Amend filed
April 6", 2012

Affidavit of Brent Schlotthauer filed April 6™, 2012

Memorandum in Opposition to Plaintiffs Motion to Alter or Amend the
Judgment and/or to Set Aside the Judgment and to Consider Additional
Evidence filed April 26™ 2012

Reply Memorandum in Support of Plaintiffs Motion to Alter or Amend
the Judgment and/or to Set Aside the Judgment and to Consider
Additional Evidence filed April 26", 2012

Certification of Attorney

Service of the Notice of Appeal has been served on the Court Reporter.

The estimated fees for the reporter’s transcript have been paid.
All appellate filing fees have been paid.

Service of this Notice of Appeal has been filed on all parties.
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Bremer LLC and KGG Partnership v East Greenacres Irrigatid0 Tlistf2tl

291 of 302




DATED this 4™ day of May, 2012.

Arthur M. Bistline
Attorney for Plaintiffs

—

CERTIFICATE OF SERVICE

I hereby certify that on the 4™ day of May, I served a true and correct copy of the
following NOTICE OF APPEAL by the method indicated below, and addressed to the following:

Susan P. Weeks [ 1 Regular mail
JAMES, VERNON & WEEKS, PA [ ] Certified mail
1626 Lincoln Way [] Overnight mail
Coeur d’Alene, ID 83814 /I><p Facsimile to (208) 664-1684

[] Interoffice Mail

[] Hand Delivered
Laurie Johnson, 446-1132 [ ] Regular mail
(Jamie Johnson 446-1224) [] Certified mail
Judge Haynes’ Court Reporter 11 Overnight mail

' Facsimile
[ ] Interoffice Mail
[] Hand Delivered
/
I/ W(@M
HANNAH DAMM
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STATE OF (DAHO

SR o 1\OOTEN1\! }SS
_ HEn LY/ WJ
ARTHUR BISTLINE

BISTLINE LAW, PLLC JITHAY 22 PHIZ: 22
1423 N. Government Way ’

Coeur d’Alene, Idaho 83814 CLERK DISTRICT COURT
(208) 665-7270 iy
(208) 665-7290 (fax) 5%““’% bagprman

arthurmooneybistline@me. com (U
ISB: 5216

Attoiney for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

BREMER, LLC,, an Idaho limited liability Case No. CV11-1921
company, and KGG PARTNERSHIP,
AMENDED NOTICE OF APPEAL
Plaintiffs,
Vs,
EAST GREENACRES IRRIGATION
DISTRICT,
Defendant.
Plaintiffs/Appellants appeal from the First Judicial District, the Honorable Lansing
Haynes presiding.

I Judgments and Orders Appealed

A The Memorandum Decision and Order Granting Defendant’s Motion for

Summary Judgment filed January 13, 2012,

B. The decision made on the record at the December 13, 2011, hearing denying

Plaintiffs’ Motion to Strike.

C. The decision made on the record at the Mazch 14, 2012, denying Plaintiffs’

Motion to Reconsider,

AMENDEDINOTICE QRAPREAL st Gregnacres Irrigatiao Tlistagn 293 of 302
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II.

IL

IV.

AMENDEDNOTICE ORAMREAdast Gre2nacres Irrigatisd Tlistaen

D.  The decision made on the record at the April 27, 2012, denying Plaintiffs’ Motion
| to Alter or Amend and/or to Consider Additional Evidence.

Issues on Appeal

A. Did the Trial Court error by concluding that Defendant could require Plaintiffs to
install the disputed main line extensions because those extensiqns were required
for the proper distribution of water to Plaintiffs’ property? |

B. Did the Trial Court error by coﬁcluding that Plaintiffs voluntarily agreed to install
the disputed main line extensions?

Statement of Jurisdiction

A, The matter is a final and appealable pursvant to Idaho Appellate Rule 11(a)(1).

The transcripts of the following hearings are requested:
a. Hearing for Motion for Summary Judgment, December 13, 2011;
b. Hearing for Motion to Reconsider, March 14, 2012; and
c. Hearing for Motion to Alter or Set Aside Judgment, April 27, 2012,

An electronic record is requested together with:

1. Plaintiff’s Expert Witness Disclosure Elcd on September 9™ 2011

2. Defendant’s Expert Witness Disclosure filed on October 21%, 2011

3. Affidavit of Gary Bremer filed on November 16" 2011

4. Affidavit of Philip Hart filed on November 16™, 2011

5. Plaintiff’s Memorandum In Support Of Motion for Summary Judgment

filed on November 16%, 2011
6. Affidavit of Brian Crumb filed on November 16", 2011

7. Plaintiff’s Motion for Summary Judgment filed on November 16", 2011
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8. Motion for Summary Judgment filed on November 17", 2011

9. Mémorandum In Support Of Motion for Summary Judgmen't filed
November 17" 2011

10. Affidavit of Ron Wilson In Suppoit of Defendant’s Motion for
Summary Judgment filed November 17", 2011

11. Affidavit of Weeks In Support Of Defendant’s Motion for Summary
Judgment November 17% 2011

12, Plaintiff’s Response to Defendants Motion for Summary Judgment filed
November 30", 2011

13. Plaintiffs Memorandum In Support Of Motion to Strike Affidavit of

Ron Wilson filed November 30", 2011

14, Plaintiffs’ motion to Strike affidavit of Ron Wilson filed November 30",
2011

15. Affidavit of Jim Sappington in Response to Plaintiffs Motion for
Summary Judgment filed November 30", 2011

16. Defendants Memorandum in Oppositiop to Plaintiffs Motion For
Summary Judgment filed November 30", 2011

17. Affidavit of Bob Skelton filed December 1%, 2011

18. Plaintiff's Memorandum in Support of Motion to Strike Affidavit of Jim
Sappington filed December 6", 2011

19. Plaintiff’s Motion to Strike Affidavit of Jim Sappington filed December
6™ 2011

20. Defendants Reply Memorandum in Support of Defendants Motion for
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Summary Judgment file Decembef 7* 2011

21, Defendants Response to Plaintiff’s Motions to Strike Ponioﬁs of the
Affidavits of Jim Sappington & Ron Wilson filed December 7™, 2011

22. Plaintiffs Reply to Defendants Memorandum in Opposition to Plaintiff’s
Motion for Summary Judgment filed December 8", 2011

23. Plaintiffs Memorandum in Support of Supplemental Motion to Strike
Portions of Affidavit of Jim Sappington and Ron Wilson filed December

8® 2011

24, Plaintiffs’ Supplemental Motion to Strike Portions of Affidavit of Jim
Sappington and Ron Wilson filed December 8", 2011

25. Plaintiffs’ Motion to Shorten time filed December 8", 2011

26. Order Denying Plaintiff’s Motion to Strike Portions of the Affidavits of
Jim Sappington and Ron Wilson filed January 3, 2012

27. Affidavit of Scott Jones filed January 5™ 2012

28. Memorandum Decision and Order Granting Defendant’s Motion for
Summary Judgment filed January 13“’,?_2012

29, Plaintiff’s Motion to Reconsider filed January 23%, 2012

30, Plaintiffs’ Memorandum In Support Of Motion to Reconsider filed
January 30", 2012

31. Memorandum in Response to Plaintiffs Motion for Reconsideration filed
March 8" 2012

32. Reply in Support of Motion to Reconsider filed March 13™ 2012

33. Plaintiffs Motion to Alter or Amend the Judgment and/or to Set Aside
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the Judgment and to Consider Additional Evidence filed April 6%, 2012

34, Meﬁaorandum In Support Of Plaintiff's Motion to Alter or Ahcnd the
Judgment and/or to Set Aside The Judgment and to Consider Additional
Evidence filed April 6", 2012

35. Affidavit of Gary Bremer in Support of Motion to Alter or Amend filed
April 6",2012

36. Affidavit of Brent Schlotthauer filed April 6, 2012

37. Memorandum in Opposition to Plaintiffs Motion to Alter or Amend the
Judgment and/or to Set Aside the Judgment and to Consider Additional
Evidence filed April 26", 2012

38. Reply Memorandum in Support of Plaintiffs Motion to Alter or Amend
the Judgment and/or to Set Aside the Judgment and to Consider
Additional Evidence filed April 26", 2012 A

VI,  Certification of Attorney

Sexvice of the Notice of Appeal has been served on the Court Reporter.
The estimated fees for the reportet’s transcript have been paid.

All appellate filing fees have been paid.

9 0 w »

Service of this Notice of Appeal has been filed on all parties.
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n
"
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DATED this 22 day of May, 2012.

-

<

Pt

Arthur M. Bistline
Attosney for Plaintiffs

CERTIFICATE OF SERVICE

I hereby certify that on me&,g&%ay of May, I served a true and comect copy of the
following AMENDED NOTICE OF APPEAL by the method indicated below, and addressed to

the following:
Susan P. Weeks []1 Regular mail
JAMES, VERNON & WEEKS, PA [1 Certified mail
1626 Lincoln Way [ Ovemight mail
Coeur d’Alene, ID 83814 )J; Facsimile to (208) 664-1684
[ ] Interoffice Mail
[ )] HandDelivered
Laurie Johnson, 446-1132 (] Regular mail
(Jamie Johnson 446-1224) [] Certified mail
Judge Haynes’ Court Reporter )F& Overnight mail
) Facsimile
[ 1 Interoffice Mail
(] Hand Delivered
HANNAH DAMM
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRI ICTy COURT,

.

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOBERAY

BREMER, LLC, an Idaho limited liability

company; and KGG PARTNERSHIP, Case No.: CV-11-1921

Plaintiffs,

FINAL JUDGMENT
VS.

EAST GREENACRES IRRIGATION
DISTRICT,

Defendant.

All issues and claims in this matter, excluding costs and attorney’s fees, have now been
addressed in this matter. For the purposes of comporting with LR.C.P. 54(a) and 58(a), this
Court now enters its Final Judgment.

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that
all claims for relief, excluding costs and attorney’s fees, asserted by or against all parties in this
action are now addressed.

IT IS FURTHER ORDERED that Plaintiffs’ claims, which are the only claims in this
litigation, are hereby dismissed with prejudice.

ENTERED this 3\ day of May 2012.

L saing L aynan >
LANSINGT. HAYNES, District Judge

FINAL JUDGMENT Page 1 of 2
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CERTIFICATE OF SERVICE

On this _/ day of%)q 3012, a true and correct copy of the foregoing FINAL
JUDGMENT was mailed in the U.S. Mails, postage prepaid, sent via interoffice mail, or sent via

facsimile, addressed to the following:

Arthur M. Bistline, Esq.

Bistline Law

1423 N. Government Way

Coeur d’Alene, ID 83814

Fax: 208-665-7290 M v,

E-mail: arthurmooneybistline@me.com
Attorney for Plaintiffs

Susan P. Weeks, Esq.

James, Vernon & Weeks, P.A.
1626 Lincoln Way

Coeur d’Alene, ID 83814
Fax: 208-664-1684

Attorney for Defendant 02

FINAL JUDGMENT

T e

Clifford T. Hayes
Clerk of the District Court
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IN THE SUPREME COURT OF THE STATE OF IDAHO

Bremer, LLC, an Idaho Limited
Liability Company, and KGG Partnersip

Plaintiffs-Appellants Supreme Court Docket-39942-2012

Kootenai County Docket-2011-1921
VS

East Greenacres Irrigation District

Defendant-Respondent

T W ) T N R I A

CLERK’S CERTIFICATE OF SERVICE

1, Clifford T. Hayes, Clerk of the District Court of the First Judicial District of the
State of Idaho, in and for the County of Kootenai, do hereby certify that I have personally
served or mailed, by United States mail, one copy of the Clerk’s Record to the attorneys
of record in this cause as follows:

Arthur Mooney Bistline Susan P Weeks
1423 N Government Way 1626 Lincoln Way
Coeur d’Alene, ID 83814 Coeur d’Alene, 1D 83814

IN WITNESS WHEREOF, I have unto set my hand and affixed the seal of the '
said Court this 15™ day of _July, 2012. e

Clifford T. Hayes |
Clerk of District Cg
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IN THE SUPREME COURT OF THE STATE OF IDAHO

Bremer, LLC, an Idaho Limited
Liability Company, and KGG Partnersip

Plaintiffs-Appellants Supreme Court Docket-39942-2012

Kootenai County Docket-2011-1921
VS

East Greenacres Irrigation District

Defendant-Respondent

P’ N’ N’ S N N’ N’ N N’ N’ N N’

I, Clifford T. Hayes, Clerk of the District Court of the First Judicial District of the State of Idaho, in and for
the County of Kootenai, do hereby certify that the above and foregoing record in the above entitled cause
was compiled and bound under my direction as, and is a true, full and correct record of the pleadings and

documents under Rule 28 of the Idaho Appellate Rules.

I further certify that no exhibits were offered in this case.

I certify that the Attorneys for the Plaintiff/Appellant and Defendants/Respondents were notified that the
Clerk’s Record was complete and ready to be picked up, or if the attorney is out of town, the copies were

mailed by U.S. mail, postage prepaid on the 15™ day July, 2012

I do further certify that the Clerk’s Record will be duly lodged with the Clerk of the Supreme Court.

Idaho this 15" day July, 2012.

CLIFFORD T. HAYES
Clerk of the District Court
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