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III. 

REBUTTAL 

Respondent's brief argued that an officer, who did not direct or administer the tests, can 

provide the sworn affidavit regarding the information required under Idaho Code l 8-8002A 

based on the ruling(s) that probable cause may be established, not based on personal knowledge, 

but upon the collective knowledge of all officers involved as enumerated in State v. Carr, 123 

Idaho 127, 844 P.2d 1377 (Crt. App. 1992),· State v. Baxter, 168 P.3d 1019 (Crt App. 2007); and 

State v. Wheeler, 223 P.3d 761 (Crt. App. 2009). 

In Carr, Supra, the driver was arrested for driving without privileges and possession of 

marijuana. The issue before the court was an interpretation of and the interplay between Idaho 

Code § 19-603(1 ), § 18-8001 and §49-1405 and whether an officer may arrest a driver without 

personally and directly being notified of the driver's suspension. The court reasoned that 

probable cause was a sufficient basis to arrest and that probable cause may include the collective 

knowledge of police who are involved in the case. 

Carr, Supra, is not dispositive for a number of important reasons. Idaho Code § l 8-

8002A's requirements of (1) a sworn statement regarding (2) analysis of breath test administered 

at the direction of the peace officer and (3) that the driver was tested for alcohol concentration as 

provided for in this chapter were not before the court. The court, in Carr, spoke of probable 

cause being in the realm of possibilities rather certainties. The language of Idaho Code § l 8-

8002A(5) speaks specifically to the officer who is to provide the sworn statement as to 

compliance with the breath testing standards established under the chapter. The legislature's 

precise use of it's language identifying the officer administering the breath test is to swear the 

BAC test was done properly under the chapter falls precisely into the realm of certainty rather 

than mere possibilities. 

That statutory foundation for suspending a driver's license relies on scientific information, 

which if not tested properly, will result in unreliable information from which to base a 
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suspension or criminal charge upon. 

In the Wheeler. case the issue before the court was whether the Idaho Transportation 

Department hearing officer may rely on hearsay evidence from the officer, who administered the 

breath test, to establish legal cause to detain the driver and suspend the driver's license under 

Idaho Code § 18-8002A. The court reasoned that legal cause to stop can be based on the same 

standard on probable cause to arrest a person, citing the Carr case. 

In Wheeler, the court did not consider the question of whether an officer other than the 

officer which administered the BAC test can provide the information that the test was performed 

under the standards set forth under the chapter. The arresting officer, in Wheeler, appeared to be 

the same officer who administered the BAC test. Section 18-8002(A)(5) sets forth that the 

officer who administers the BAC test swear the testing was in compliance under the chapter. 

Probable cause can be supplied by a variety of factors. However, BAC testing is based on one 

particular standard and that is in conformity with the chapter as sworn to by the officer who 

directed the test. 

In Baxter, supra, the court addressed the basis for the officer's legal cause to detain and 

probable cause to search and arrest. The court discussed the doctrine of collective knowledge 

established in the Carr case and State v. Cooper, 119 Idaho 654, 809 P.2d 515, 520 (Ct. App 

1991), but determined the facts supporting the arrest of Baxter was not based on reasonable 

articulable suspicion. 

The validity and admissibility of the BAC test depends on it's scientific reliability which 

in turn depends on the test being conducted in accordance with established scientific standards. 

It is these very standards that the officer who administered the BAC test must swear to in order 

for the department to be statutorily authorized to suspend a person's driver's licence. 

VI. 

CONCLUSION 

The agency's decision and the district court's holding should be reversed and the 
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appellant's suspension be vacated. 
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