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IN THE
SUPREME COURT
OF THE

STATE OF IDAHO

DALLAS BEUS, Individually;
DOUG BEUS, Individually;
Vs, Plaintiffs-Respondents

John C. Souza, Trustee of the Lynn G. Beus
Trust; Jerry Beus, Individually,

Defendants,

Jerry Beus
VS. Crou-ClalmantlAllam.

John C. Souza, Truslee of the Lynn G. Beus
Trust Cross-Defendant/Respondent

Hon. David C. Nye District Judge

Appealed from the District Court of the Sixth
Judicial District of the State of Idaho, in and for

Bannock County.

Stephen C. Smith
Hawley Troxell Eniis & Hawley LLP
Attorney X For Appellant X
Randali C. Budge

Racine, Olson, Nye, Budge & Bailey, Chartered
Attormey X For Respondent X




IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

DALLAS BEUS, individually;
DOUG BEUS, individually,

Plaintiffs-Respondents, Supreme Court No. 37384
Vs.

JOHN C. SOUZA, Trustee of the Lynn G.

Beus Trust; JERRY BEUS, individually,

Defendants,

JERRY BEUS,

Cross-Claimant/Appellant,
Vs,

JOHN C. SOUZA, Trustee of the Lynn G.
Beus Trust,

Cross-Defendant
Respondent
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CLERK'S RECORD

Appeal from the District Court of the Sixth Judicial District of the State of

Idaho, in and for the County of Bannock.

Before HONORABLE David C. Nye, District Judge.

TITLE PAGE



For Appellant:

Stephen C. Smith
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Date: 4/23/2010

Time: 12:14 PM

Page 1 of 7

Sixth Judicial District Court - Bannock Count

Case: CV-2009-0001822-OC Current Judge: David C Nye
Dallas Beus, etal. vs. John C. Souza, etal.

ROA Report

User: DCANO

Dallas Beus, Doug Beus vs. John C. Souza, Jerry Beus, DBL Company, Inc., an Idaho corporation

Date

Code

User

Judge

5/6/2009

5/26/2009

5/27/2009

6/3/2009

6/4/2009

6/11/2009

6/12/2009

NCOC
COMP

SMIS

ATTR

ATTR

ATTR

NOAP

DCANO
DCANO

DCANO
DCANO

JANA

JANA

MARLEA

BRANDY

BRANDY

CAMILLE

CAMILLE

CAMILLE

CAMILLE

CAMILLE

CAMILLE

CAMILLE

CAMILLE

CAMILLE

CAMILLE

Court records

Verified Complaint for Relief and Declaratory

Judgment Filed
Summons Issued
Filing: A - Civil Complaint for more than $1,000.00 David C Nye

Paid by: Racine, Olson Receipt number:
0017405 Dated: 5/6/2009 Amount: $88.00

(Check) For:

Plaintiff. Beus, Dallas Attorney Retained Randall

C Budge
Plaintiff. Beus, Doug Attorney Retained Randall C David C Nye

Budge

Filing: 17 - All Other Cases Paid by: hawley
troxell ennis and hawley Receipt number:
0019758 Dated: 5/26/2009 "Amount: $58.00
(Check) For: Beus, Jerry (defendant)

Defendant: Beus, Jerry Attorney Retained

David C Nye
David C Nye

David C Nye

David C Nye

David C Nye

Stephen C Smith

Notice Of Appearance; Stephen Smith aty for dfdt

Jerry Beus

Acceptance of Service of Process; aty John

Souza for pintf

Amended notice of taking Depo upon oral
Examination; set for 6-25-09 @ 1pm:
aty Stephen Smith for def Jerry Beus

Amended notice of taking Depo upon oral
examination; on 6-30-09 @ 9am: aty Stephen
Smith for def Jerry Beus

Notice of taking Depo upon Oral Examination;
set for 6-26-09 @ 9am: aty Stephen Smith for

Jerry Beus

Notice of taking Deposition upon oral
set for 6-25-09 @ 9am: aty
Stephen Smith for Jerry Beus

Affidavit of Service - srvd on John Souza on

examination;

5-21-09

Amended Notice of taking Depo upon Oral
Examination; 7-1-09 @ 9am aty Stephen Smith

for Def Jerry Beus

Second Amended Notice of taking Depo upon
Oral Examination set for 7-1-09 @ 1pm: aty

Stephen Smith

Amended Notice of Taking Depo upon Oral
Examination; set for 7-2-09 @ 9am: aty

Stephen Smith

Notice of taking Depo ; set for 6-30-09 @ 9am:
aty Randy Budge for pintf

David C Nye
David C Nye
David C Nye

David C Nye

David C Nye

David C Nye

David C Nye

David C Nye

David C Nye

David C Nye

David C Nye

David C Nye



Date: 4/23/2010 User: DCANO
Time: 12:14 PM

Page 2 of 7

Sixth .ludicial District Court - Bannock County

A ROA Report

Case: CV-2009-0001822-OC Current Judge: David C Nye
Dallas Beus, etal. vs. John C. Souza, etal.

Dallas Beus, Doug Beus vs. John C. Souza, Jerry Beus, DBL Company, Inc., an Idaho corporation

Date Code User Judge
6/12/2009 CAMILLE

Notice of taking Depo on Max Hemmert on 6-2-09 David C Nye
@ 1:30 pm: aty Randy Budge for pintf

CAMILLE Notice of taking Depo on John Souza on 7-3-09  David C Nye

6/25/2009

7/2/2009

7/6/2009

7/9/2009

8/5/2009

8/10/2009

8/14/2009

8/26/2009

9/3/2009

9/4/2009

NOTC

ATTR

ORDR

HRSC

CAMILLE

CAMILLE

CAMILLE

CAMILLE

CAMILLE

@ 9am: aty Rany Budge

Amended Notice of Taking Deposition ; of John
Souza for 7-3-09: aty Randall Budge for pintf

Amended Notice of taking Depo of Max Hemmert

on 7-7-09 @ 9am:. aty Randall Budge for pintfs

Amended Notice of Taking Depo of John Souza
on 7-8-09 @ 8am: aty Randall Budge for plintf

Amended Notice of Taking Depo of M&M Court
Reporting Service on 7-7-09 @ 10:30 am: aty
Randall Budge

Notice of intent to take default; aty Randall
Budge for pintf

David C Nye
David C Nye
David C Nye

David C Nye

David C Nye

CAMILLE

CAMILLE

CAMILLE

MARLEA

AMYW

AMYW

AMYW

CAMILLE

CAMILLE

CAMILLE

CAMILLE

CAMILLE

CAMILLE

Second Amended Notice of Taking Depo; John
souza @ 10am: aty Randall Budge for pintfs

Second Notice of Intent to take Default; aty
Randall Budge

Defendant Jerry Beus Answer to Verified
Complaint for Relief and Declaratory Judgment;
aty Stephen Smith for Def Jerry Beus

Filing: 11 - Initial Appearance by persons other
than the plaintiff or petitioner Paid by: jones
chartered Receipt number: 0030901 Dated:
8/18/2009 Amount: $58.00 (Check) For: Souza,
John C. (defendant)

Notice of Appearance; Thomas Holmes, for def
John Souza

Defendant: Souza, John C. Attorney Retained
Thomas J Holmes

Order for Submission of Information for
Scheduling Order; /s/ J Nye

David C Nye
David C Nye

David C Nye

David C Nye

David C Nye
David C Nye

David C Nye

Motion for partial summary Judgment; aty Randy David C Nye

Budge for pintf

Memorandum in support of Motion for Partial
Summary Judgment ; aty Randall Budge for
pintf

David C Nye

Notice of hearing; set for 10-19-09 @ 9am: aty David C Nye

Randall Budge for pintf

Supporting Affidavit of Randall Budge; aty
Randall Budge for pintf

Certificate of service - srvd Motion for partial
summary judgment, Memorandum in Suport of
Motion , Supporting Affidavit , Notice of hearing;
aty Randall Budge

Hearing Scheduled (Motion 10/19/2009 09:00
AM)

David C Nye

David C Nye

David C Nye



Date: 4/23/2010 Sixth_.ludicial District Court - Bannock County User: DCANO
Time: 12:14 PM ROA Report
Page 3 of7 Case: CV-2009-0001822-OC Current Judge:; David C Nye

Dallas Beus, etal. vs. John C. Souza, etal.

Dallas Beus, Doug Beus vs. John C. Souza, Jerry Beus, DBL Company, Inc., an Idaho corporation

Date Code User Judge

9/8/2009 DCANO Joint Statement of Information for Scheduling David C Nye
Order; Randall C. Budge, Attorney for Plnaintiffs.

10/5/2009 CAMILLE Affidavit of stephen Smith in Support of Def Jerry David C Nye

Beus Memorandum in Opposition to pintfs Motion
for partial summary judgment; aty Stephen
Smith

CAMILLE Defendants Jerry Beus Memorandum in David C Nye
Opposition to Plaintiffs Motion for Partial
Summary Judgment; aty Stephen Smith for def

Jerry Beus
10/13/2009 CAMILLE Pintfs Reply Memorandum in support of Motion  David C Nye
for Partial Summary Judgment; aty Randy
Budge for pintf
CAMILLE Certificate of Service - Pintfs Reply Memorandum David C Nye

in support of Motion for Partial Summary
Judgment; - aty Randall Budge for pintf

DCANO Notice of Lease Termination: Affidavit of Service, David C Nye
served Jerry Beus on 10-8-09 at 3121 Wood
Canyon Road, Soda Springs, Idaho.

DCANO Notice of Lease Termination; Served Jerry Beus David C Nye
on 10-8-09, Thomas J. Holmes Attorney for
Lessor.

DCANO Notice to Quit or To Pay Rent; Served Jerry Beus David C Nye
on 10-8-09, Thomas J. Holmes Attorney for
Lessor.

DCANO Affidavit of Thomas J. Holmes; filed/dated David C Nye
10-12-09; Thomas J. Holmes, Atty.

10/19/2009 DCHH AMYW Hearing result for Motion held on 10/19/2009 David C Nye
09:00 AM: District Court Hearing Held
Court Reporter: Stephanie Morse
Number of Transcript Pages for this hearing
estimated: Less than 100 pages.

11/23/2009 DPWO CAMILLE Decision on Motion for Partial Summary David C Nye
Judgment; Court GRANTS Motion for Partial
Summary Judgment: J Nye 11-23-09

12/8/2009 CAMILLE Motion for Judgment and Rule 54b certificate; David C Nye
aty Randy Budge for pintf
CAMILLE Motion for Order awarding attorneys fees and David C Nye
costs; aty Randy Budge for pintf
CAMILLE Affidavit of Randall Budge in support of fees and David C Nye
costs; aty Randy Budge for pintf
CAMILLE Memorandum of Fees and Costs; aty Randy  David C Nye
Budge for pintf
12/28/2009 CAMILLE Memorandum in support of Defs Motion to David C Nye

Disallow fees and Costs; aty Stephen Smith for
def Jerry Beus

12/29/2009 CAMILLE Defs Motion to Disallow Fees and Costs; aty David C Nye
Stephen Smith



Date: 4/23/2010 Sixth Judicial District Court - Bannock County User: DCANO

Time: 12:14 PM ROA Report \

Page 4 of 7 Case: CV-2009-0001822-OC Current Judge: David C Nye
Dallas Beus, etal. vs. John C. Souza, etal.

Dallas Beus, Doug Beus vs. John C. Souza, Jerry Beus, DBL Company, Inc., an I[daho corporation

Date Code User Judge

1/4/2010 CAMILLE Supplemental Memorandum in Support of Defs  David C Nye
Motion to Disallow pintfs Request for Costs and
Fees; aty Stephen Smith for Def/Cross
Claimant Jerry Beus

1/5/2010 MEOR AMYW Minute Entry and Order; counsel appeared for David C Nye
motion for attorney fees and costs, court took
matter under advisement and will issue a decision
within 30 days; /s/ J Nye, 1-5-10

1/8/2010 CAMILLE Motion to Aprove or disapprove sale and if David C Nye
approved, to declare Jerry Beus right of first
refusal to have lapsed; aty Tom Holmes

CAMILLE Affidavit of Thomas Holmes; aty Tom Holmes  David C Nye
CAMILLE Notice of hearing; set for 1-25-2010 @ 10am:  David C Nye
aty Tom Holmes
HRSC CAMILLE = Hearing Scheduled (Motion 01/25/2010.10:00  David C Nye
AM)
1/15/2010 CAMILLE Response to Motion to Approve or Disapprove David C Nye

Sale and if Approved, to declare Jerry Beus
Rights of First Refusal to Have lapsed:  aty
Stephen Smith for def/crossclaimant Jerry Beus

AFFD DCANO Affidavit of Nichole C. Trammel in Support of David C Nye
Defendant's Response to Motion to Approve or
Disapprove Sale and, if Approved, To Declare
Jerry Beus' Right of First Refusal to Have Lapsed.

1/19/2010 CAMILLE Notice of hearing; set for motion to approve sale, David C Nye
on 1-25-2010 @ 10am: aty Randall Budge for
pintf
CAMILLE Motion to approve Sale, Confirm Disposition of ~ David C Nye

Proceeds and Obligation of Jerry Beus: aty
Randall Budge for pintf

1/20/2010 CAMILLE PIntfs Memorandum in support of Motin to David C Nye
Approve sale, confirm disposition of Proceeds
and obligations of Jerry Beus; aty Randall Budge

for pintf
1/21/2010 CAMILLE Affidavit of Randall Budge; aty Randall Budge David C Nye
CAMILLE Affidavit of Lisa Ayers; aty RAndall Budge for  David C Nye
pintf
1/25/2010 DCHH AMYW Hearing result for Motion held on 01/25/2010 David C Nye

10:00 AM: District Court Hearing Held
Court Reporter. Waived

Number of Transcript Pages for this hearing
estimated: Less than 100 pages.

1/27/2010 CAMILLE Order Approving Sale; J Nye 1-27-2010 David C Nye

DPWO CAMILLE Judgment and Rule (54)b Certificate; J Nye David C Nye
1-25-2010 (plntfs may hereafter seek
amendment of this Judgment to request
additioan| attys fees and costs incurred relating to
theis Judgment and the collecting of any and alll
amounts due:
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Page 5 of 7 Case: CV-2009-0001822-OC Current Judge: David C Nye
Dallas Beus, etal. vs. John C. Souza, etal.

Dallas Beus, Doug Beus vs. John C. Souza, Jerry Beus, DBL Company, Inc., an Idaho corporation

Date Code User Judge

2/1/2010 DCANO Filing: L4 - Appeal, Civil appeal or cross-appeal to David C Nye
Supreme Court Paid by: Hawley Troxell Ennis
Receipt number: 0004027 Dated: 2/3/2010
Amount: $101.00 (Check) For: Beus, Jerry

(defendant)
APSC DCANO Appealed To The Supreme Court David C Nye
NOTC DCANO NOTICE OF APPEAL BY JERRY BEUS; Stephen David C Nye
C. Smith, Atty for Jerry Beus.
MISC DCANO Received $15.00 check # 119747, $86.00 check David C Nye

# 119722 and $100.00 check 119748 for Filing
Fees and Clerk's Record on 2-2-10.

2/3/2010 MISC DCANO CLERK'S CERTIFICATE OF APPEAL,; Signed David C Nye
and Mailed to Supreme Court and Counsel on
2-3-10.

2/4/2010 CAMILLE Decision on Motin for Attorney Fees; (.court took David C Nye

the remaining matter-concerning atty fees under
Advisement . Court now issues its decision
Denying atty fees, PlIntfs Request for atty fees is
Denied) J Nye 2-4-2010

DPWGC CAMILLE Disposition Without Trial Or Hearing David C Nye

2/11/2010 MISC DCANO IDAHO SUPREME COURT; Clerk's Record and David C Nye
Reporter's Transcript Suspend. Reason for
Suspension: Suspended for Dist. Court Entry of
Final Judgment.

MISC DCANO IDAHO SUPREME COURT,; Order Suspending  David C Nye
Appeal; Remanded to District Court and
proceedings in this appeal shall be suspended to
allow for the entry of a judgment.

2/22/2010 CAMILLE Motion for Leave to Amend Complaint; aty David C Nye
Randy Budge for pintf
CAMILLE Plaintiffs Brief in Support of Motion for Leave to  David C Nye
Amend Complaint; aty Randy Budge for pintfs
HRSC DCANO Hearing Scheduled (Motion 03/08/2010 10:00  David C Nye
AM) Motion for Leave to Amend Complaint.
3/3/2010 STIP AMYW Stipulation - parties are agreeable to Plaintiffs David C Nye
Motion for Leave to Amend Complaint
3/4/2010 ORDR AMYW Order Granting Leave of Court to Amend David C Nye

Plaintiffs Complaint; Plaintiffs Motion for Leave to
Amend Complaint and add DBL Company, Inc. as
an additional party for the purpose of determining
the validity of the DBL Mortgage lien against the
trust property is GRANTED, plaintiff may file and
serve its amended complaint; /s/ J Nye, 3-4-10

3/8/2010 MISC DCANO IDAHO SUPREME COURT; Notice of Appeal David C Nye
received in SC on 2-2-10. Docket # 37384-2010.
Clerk's Record and Reporter's Transcript to be
filed in SC by 5-7-10. (4-2-10 5 weeks prior).

MISC DCANO IDAHO SUPREME COURT; Document filed in Sc David C Nye
Judgment and Rule 54(b)Cert.
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Dallas Beus, etal. vs. John C. Souza, etal.

User: DCANO

Dallas Beus, Doug Beus vs. John C. Souza, Jerry Beus, DBL Company, Inc., an Idaho corporation

Date

Code

User

Judge

3/8/2010

3/9/2010

3/17/2010

3/23/2010

3/29/2010

3/30/2010

HRVC

AMCO

SMIS

HRSC

ORDR

MISC

MISC

ATTR

NOAP

MOTN

AFFD

CONT

AMYW

CAMILLE

CAMILLE
CAMILLE

CAMILLE

CAMILLE
CAMILLE

CAMILLE

CAMILLE

CAMILLE

CAMILLE

AMYW

DCANO

DCANO
MEGAN

DCANO

DCANO

DCANO

DCANO

AMYW

Hearing result for Motion held on 03/08/2010
10:00 AM: Hearing Vacated Motion for Leave to
Amend Complaint.

Amended Complaint Filed;
or pintfs

Summons Issued

Affidavit of Return;
on 3-12-2010

Motion to Approve or disapprove farm lease with
option to purchase; aty Tom Holmes

Motion for Expedited Hearing; aty Tom Holmes

Third Affidavit of Thomas Holmes:
Holmes

Fourth Affidavit of Thomas Holmes; aty Tom
Holmes

Second Affidavit of Thomas Holmes; aty Tom
Holmes

Notice of Hearing; set for 3-30-2010 @ 1:30 pm:
aty Tom Holmes for def John Souza

Hearing Scheduled (Motion 03/30/2010 01:30
PM)

Order for Expedited Hearing; /s/ Thomas Holmes,
atty for Defendant Souza

REPORTER'S TRANSCRIPT received from
Stephanie Morse in Court Records on 3-23-10 for
Motion for Partial Summary Judgment held
10-19-09.

Notice of Lodging; Stephanie Morse on 3-23-10.

Filing: 11 - Initial Appearance by persons other
than the plaintiff or petitioner Paid by: Moffatt
Thomas Barrett Receipt number: 0011634
Dated: 3/29/2010 Amount; $58.00 (Check) For:
DBL Company, Inc., an ldaho corporation
(defendant)

Defendant. DBL Company, Inc., an Idaho
corporation Attorney Retained Julian E Gabiola

Notice Of Appearance; Julian E. Gabiola, Atty for
DBL Company, Inc.

Defendant DBL Company, Inc.'s Motion to Vacate
Hearing on Motion to Approve or Disapporve
Farm Lease with Option to Purchase; Julian E.
Gabiola, Atty for DBL Company, Inc.

Affidavit of Julian E. Gabiola In Support of Motion
to Vacate Hearing on Motion to Approve or
Disapprove Farm Lease with Option to Purchase;
Julian E. Gabiola, Atty for DBL Company, Inc.

Continued (Motion 04/05/2010 09:00 AM)

aty Randall Budge

srvd on DBL Company Inc.

aty Tom

David C Nye

David C Nye

David C Nye
David C Nye

David C Nye

David C Nye
David C Nye

David C Nye
David C Nye
David C Nye
David C Nye
David C Nye

David C Nye

David C Nye
David C Nye

David C Nye
David C Nye

David C Nye

David C Nye

David C Nye
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Dallas Beus, etal. vs. John C. Souza, etal.

Dallas Beus, Doug Beus vs. John C. Souza, Jerry Beus, DBL Company, Inc., an Idaho corporation

Date Code User Judge

4/2/2010 MISC DCANO IDAHO SUPREME COURT; Documents Filed in David C Nye
District Court and Supreme court received a copy
of: Motion to Approve or Disapprove Farm Lease
with Option to Purchase. Second Affidavit of
Thomas Holmes, Third Affidavit of Thomas
Holmes, Fourth Affidavit of thomas Holmes,
Notice of Hearing, Motion for Expedited Hearing
and Affidavit of Return.

DCANO Defendant DBL Company, Inc.'s Motin for David C Nye
Temporary Restraining Order; Julian E. Gabiola,
Atty for Dfdts. DBL Company, INC.

4/13/2010 CAMILLE Motion for Partial Summary Judgment;, aty David C Nye
Randall Budge for plaintiffs
CAMILLE Memorandum in support of Motin for Partial David C Nye
Summary Judgment;, aty Randall Budge for
plaintiffs
CAMILLE Affidavit of Counsel; aty Randall Budge for David C Nye
plaintiffs
CAMILLE Notice of Hearing; set for (motion at 6-1-2010  David C Nye
@ 9am) aty Randall Budge for Plaintiffs
4/14/2010 HRSC CAMILLE Hearing Scheduled (Motion for Summary David C Nye
Judgment 06/01/2010 09:00 AM)
4/15/2010 MISC DCANO IDAHO SUPREME COURT; Documents Filed. David C Nye

Notice of Appearance; Defendant DBL Company,
Inc.'s Motion to Vacate Hearing on Motion to
Approve or Disapprove Farm Lease with Option
to Purchase; Affidavit in Support.

CAMILLE Defendants DBL company , Inc. Motion to - David C Nye
Dismiss Amended Complaint; aty Julian
Gabiola for def DBL

CAMILLE Defendant DBL Company m Inc's Memorandum David C Nye

in support of motion to dismiss amended
Complaint; aty Julian Gabiola for Def DBL

CAMILLE Defendant DBL company Inc's Objectijon to David C Nye
Lakey Lease and Motion for Declaratory Relief,
4/20/2010 NOTC DCANO Notice of Hearing: Motion for Temporary David C Nye
Restraining Order for April 5th, 2010. at 9:00am.
MEOR DCANO Minute Entry and Order; Regaing Motion for David C Nye

Temporary Restraining Order.The Court Denied
DBL Copany, Inc's Motion for Temporary
Restraining Order. DBL Company, Inc. can file an
objection to the lease once they have reviewed it.
It is further order that the money in the trust can
pay the taxes on the property. The est of the
rental income will need to stay in trust until the
remaining issues are resolved. s/Judge David C.
Nye on 4-20-10.

4/23/2010 MISC DCANO CLERK'S RECORD RECEIVED IN COURT David C Nye
RECORDS ON 4-23-10.



Randall C. Budge (ISB# 1949)

Mark S. Shaffer (ISB# 7559)
RACINE, OLSON, NYE,

BUDGE & BAILEY, CHARTERED
P.O. Box 1391

Pocatello, Idaho 83204-1391
Telephone: (208) 232-6101

Fax: (208) 232-6109

Attorneys for Plaintiffs
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BANNOCK

DALLAS BEUS, individually;
DOUG BEUS, individually,

Plaintiffs,

VERIFIED COMPLAINT FOR RELIEF
AND DECLARATORY JUDGMENT

VS.

JOHN C. SOUZA, Trustee of the Lynn G.

Beus Trust; JERRY BEUS, individually, Q
@j‘,?’
Defendants s
| %

a?

COMES NOW Plaintiffs Dallas Beus and Doug Beus, individually Wnaﬁer “Plaintiffs”),
through counsel and for their causes of action against the above-named Defe;&:gts, John C. Souza,
Trustee (hereinafter “Souza” or “Trustee”) of the Lynn G. Beus Trust (hereinafter “the Trust”), and
Jerry Beus, individually, allege and state as follows:

THE PARTIES

1. At all times material herein Plaintiff Dallas Beus was and is a resident of Mountain

Home, Idaho, and is a remainderman beneficiary of the Trust.
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2. At all times material herein Plaintiff Doug Beus was and is a resident of Evanston,
Wyoming, and is a remainderman beneficiary of the Trust.

3. At all times material herein Defendant Souza was and is a resident of Pocatello,
Bannock County, Idaho, and the successor trustee of the Trust.

4, At all times material herein Defendant Jerry Beus was and is a resident of Soda
Springs, Idaho, and is a remainderman beneficiary of the Trust.

JURISDICTION AND VENUE

5. Souza, the successor trustee of the Trust, is aresident of Bannock County, Idaho. The
Trust's principal place of administration is Bannock County, Idaho. On information and belief, the
Trust has not been registered as provided under Idaho Code §§ 15-7-101 through 15-7-104, but could
be so registered in Bannock County, Idaho. Jurisdiction and Venue for this Complaint is proper in
Bannock County, Idaho as provided under Idaho Code §§ 15-7-202 and 15-8-201 through 15-8-212.

GENERAL ALLEGATIONS

6. Lynn G. Beus passed away on January 5, 1986, and was survived by his wife, Beth
Beus, and his children, Defendant Jerry Beus, Plaintiff Doug Beus, and Plaintiff Dallas Beus. Beth
Beus was the lifetime beneficiary under the Trust after the death of her husband until her death on
June 10, 2008.

7. Defendant Jerry Beus and Plaintiffs Doug Beus and Dallas Beus are designated as
“remaindermen beneficiaries,” of the Trust and equally entitled to the undistributed corpus and
income of the Trust upon the death of Beth Beus.

8. R. M. Whittier was appointed the personal representative of Lynn G. Beus’ estate and

the trustee of the Lynn G. Beus Trust by the Last Will and Testament of Lynn G. Beus (“Will”). The
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Will was formally probated in Caribou County Case No. 3848M. A true and correct copy of the Will
is attached hereto as Exhibit “A”, and incorporated by reference.

9. The Will provided that all probate property would be poured over into the Trust. The
assets of the estate held in Trust consists primarily of certain real property and appurtenant water
rights and improvements commonly known as “the Ranch” consisting of approximately 2,521 acres
of farming and ranching land (“Trust Property”) located in Caribou County, Idaho and described as
follows:

Township 8 South, Range 42 East of the Boise Meridian:

Section 25: S»ASW4,

Section 26: S¥.SE%, SW4SW;

Section 34: E2NE%4, EYaSW4, SEY;

Section 35: N'%, SW4, WASEY.

Township 9 South, Range 42 East of the Boise Meridian:

Section 2: Lots 2, 3,4, 5, 6, and 7, SW%NE4, S/ANW%, NVAaSW4, NWLSEY;

Section 3: Lots 1, 2, and 3, S2aNE%, SEYNW%, S¥;

Section 10: N4N's, SE4NEY;

Section 11: Lots 2 and 3, S"aNW%, W/:SWk.

10.  R.M. Whittier was acting as the personal representative of Lynn G. Beus's estate and
the trustee of the Trust at the time of Lynn G. Beus's death and acted as trustee of the Trust from
1986 until his death.

11. Thereafter, R.M. Whittier's son and law partner, Monte R. Whittier, acted as
successor trustee of the Trust for a period of time.

12. Thereafter, Souza has acted as successor trustee of the Trust to date.

LYNN G. BEUS TRUST ALLEGATIONS
13.  The Will creates a testamentary trust (the Trust). See the sixth section of Exhibit “A”.

14. The Trust, established pursuant to the Will, was further memorialized and
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implemented for administraﬁoh purposes by a separate document titled Trust Agreement created on
or about May 14, 1987, following the death of Lynn G. Beus, by agreement executed by R. M.
Whittier, Personal Representative of the Estate of Lynn G. Beus, R. M. Whittier, as Trustee, and
Beth Beus, the lifetime beneficiary under the Trust. A true and correct copy of the Trust Agreement
is attached hereto as Exhibit “B”, and incorporated by reference.

15.  The testamentary trust provisions of the Will are controlling. See section 6 of Exhibit
“B”. The Trust Agreement states that “the Trustee shall attempt to follow the desires of Lynn G.
Beus as was set forth in his Last Will and Testament dated June 27, 1983." See id. Thus, any
inconsistency between the Trust Agreement and the Will is governed and controlled by the
testamentary trust provisions contained in the Will. See id.

16.  The Trust Agreement vests the Trustee with certain powers, “in addition to those now
or hereinafter conferred by statute or case law, all of which shall be exercised in a fiduciary capacity
subject to any limitations stated elsewhere in this Agreement.” See section 17 of Exhibit “B”.

17. Pursuant to the Trust Agreement, and consistent with the Will, all assets of the Estate
of Lynn G. Beus were held “in trust” for the benefit of his surviving spouse, Beth Beus, during the
balance of her life. See the sixth section of Exhibit “A”, and sections 1 and 24 of Exhibit “B".

18.  The provisions of the Trust as described in the Will provide that “the death of my
spouse, this Trust shall close and terminate and all remaining assets, including any undistributed
income, if any shall be distributed as hereinafter set out.” See subsection B(2) of the sixth section of
Exhibit “A”.

19.  Theprovisions of the Trust as described in the Will provide that “[1]f my children are

unable to agree upon the operation, management or division of the real property, following the death
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of my wife, my Trustee is instructed to sell the same, and to divide the proceeds equally between
Dallas, Jerry and Doug after all expenses, taxes and liens of any kind and nature against the Trust
property is paid.” See the eighth section of Will, Exhibit “A”. Beth Beus passed away on June 10,
2008 at which time her interests in the Trust terminated.

20.  Since the death of Beth Beus on June 10, 2008 the residual beneficiaries (Defendant
Jerry Beus, Plaintiff Douglas Beus, and Plaintiff Dallas Beus) have been unable to agree upon the
continued operation or division of the real property by reason of which all assets of the Trust are to
be sold, the proceeds from the sale divided and distributed equally to the residual beneficiaries, and
the Trust terminated. See the eighth section of Exhibit “A” and section 13 of Exhibit “B”.

TRUST LEASES TO JERRY BEUS ALLEGATIONS

21.  The Trust Property has been leased, since the death of Lynn G. Beus, to Defendant
Jerry Beus pursuant to various farm lease agreements.

22.  R.M. Whittier, as personal representative of the estate of Lynn G. Beus, entered into
the first farm lease with Defendant Jerry Beus on March 26, 1986 (the “1986 Farm Lease”) for a total
annual rent of $23,900.00. The term of the 1986 Farm Lease ran from March 1, 1986 through
December 31, 1987, and was thereafter amended by R. M. Whittier and Defendant Jerry Beus to run
through December 31, 1993. The 1986 Farm Lease was recorded at the request of Defendant Jerry
Beus with the Caribou County Recorder’s office on February 13, 1997 as Instrument No. 153677, a
true and correct copy of which is attached hereto as Exhibit “C”", and incorporated by reference.

23. Monte R. Whittier, as acting successor trustee of the Trust, entered into an Addendum
Farm Lease with Defendant Jerry Beus on April 6, 1994 (the “1994 Addendum Farm Lease”). The

1994 Addendum Farm Lease modified the terms of the 1986 Farm Lease by increasing the annual
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rent to $25,500.00 and extending the lease to run from March 1, 1994 :;rough March 1, 2001. The
1994 Addendum Farm Lease was recorded, at the request of Defendant Jerry Beus, with the Caribou
County Recorder’s office on February 13, 1997 as Instrument No. 153678, a true and correct copy of
which is attached hereto as Exhibit “D”, and incorporated by reference.

24.  Souza, as Trustee, entered into a new farm lease for the Trust Property with
Defendant Jerry Beus on January 1, 2007 (the “2007 Farm Lease”) for a term of January 1, 2007
through December 31, 2013, with the annual rent reduced to $12,000.00. The 2007 Farm Lease
expressly provided that “this lease is subject to the terms of the Last Will and Testament left by Lynn
Beus and subject to the terms of the Trust established by Lynn Beus for and on behalf of his wife,
Beth Beus.” Beth Beus passed away on June 10, 2008 at which time her interests in the Trust
terminated. See subsection B(2) of the sixth section of Exhibit “A”, and sections 1 and 24 of Exhibit
“B”. The 2007 Farm Lease also expressly provided that “the provisions of this lease shall be binding
upon the heirs, successors, administrators, and assigns of the parties hereto,” which includes
Defendant Jerry Beus as a remainderman beneficiary. Addit@onally, the 2007 Farm Lease added, for
the first time, a term stating that “the Lessee shall be compensated for any and all improvements he
makes to said leased premises . . . at the time said improvements are made and completed.” The
remainder of the 2007 Farm Lease follows the language of the 1986 Farm Lease almost verbatim,
with the exception of the 2007 Farm Lease including conflicting statements that the Lessee agrees to
pay “[t]he taxes on the real property of the trust,” while also stating that “[t]he Lessor shall pay all
taxes on the real estate which is owned by the Estate or Trust.” Notwithstanding the conflicting
language, Lessee Jerry Beus has continued to pay real property taxes consistent with all previous

leases. A true and correct copy of the 2007 Farm Lease, which was not recorded, is attached hereto
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as Exhibit “E”, and incorporat;d by reference.
JERRY BEUS TRUST PROPERTY COMPENSATION ALLEGATIONS

25.  The 1986 Farm Lease and the 2007 Farm Lease expressly obligate Defendant Jerry
Beus to: “[MJaintain the irrigation pumps, mainlines, and sprinkler heads and any irrigation
equipment as necessarily used for the irrigation of the farm. . . . [FJurnish all fertilizer, spray
chemicals and chemicals that might be needed for the operation of the farm in a good and
husband-like manner. . . . [S]hall continue to remove rocks which might interfere with the orderly
farming operation at his cost and expense. . . . [S]hall maintain the liability and property and fire
insurance policy covering the farming operation and the buildings and other property in his
possession. . .. [T]hat the property will be protected and will rc;main in as good a condition as it is
now with reasonable wear and tear excepted. . . . [SThall, at his own proper costs and expense,
maintain said fences and be responsible for all repairs thereto during the term of the lease. . . .
[SThall be solely responsible for any and all loss or damage which may be occasioned to Lessee or |
any other party by virtue by escape of Lessee’s stock from the leased premises. . .. [S]hall keep the
leased premises free from noxious and offensive weeds and agrees to spray and eradicate the same
whenever necessary, all in accordance with Caribou County Weed Control Regulations. . .. [S]hall,
at [his] expense, maintain public liability insurance.” See Exhibits “C" and “E".

26.  Pursuant to the 1986 and 2007 Lease Agreements, the Trust has no obligation to pay
or to reimburse Defendant Jerry Beus for any operating expenses or his personal operating loans as
Lessee. See Exhibits “C" and “E”.

27.  Neither the 1986 Farm Lease nor the 1994 Addendum to Farm Lease impose upon the

Trust any obligation to reimburse Defendant Jerry Beus for improvements. Only the 2007 Farm
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Lease obligates the Trustee ;o reimburse the Lessee Defendant Jerry BZus for improvements. See
Exhibits “C”, “D", and “E”".

28.  Defendant Jerry Beus has not made or documented any claim against the Trust
seeking reimbursement for improvements to the Trust Property pursuant to the 2007 Lease
Agreement or any prior lease.

JERRY BEUS NOTES AND MORTGAGES ALLEGATIONS

29.  Defendant Jerry Beus signed a Promissory Note, dated June 7, 2002, in favor of
Ireland Bank, to obtain a personal loan in the amount of $372,740.00, a true and correct copy of
which is attached hereto as Exhibit “F", and incorporated by reference. The purpose of the loan was
to pay off past operating lines of credit, according to letters from Ireland Bank dated September 24,
2008 and October 14, 2008, true and correct copies of which are attached hereto as Exhibit “G”, and
incorporated by reference. The Promissory Note was secured by a Real Estate Mortgage signed by
Souza as Trustee dated June 7, 2002 and recorded in the Caribou County Recorder’s office as
Instrument No. 166205 (“Mortgage 166205"), thereby pledging the Trust Property as security for
repayment of Defendant Jerry Beus's personal $372,740.00 Promissory Note. A true and correct
copy of Mortgage 166205 is attached hereto as Exhibit “H”, and incorporated by reference. The
balance owing by Defendant Jerry Beus on said Ireland Bank Mortgage 166205 in the amount of
$332,141.66 was paid off by a new loan secured by Jerry Beus with DBL Company Inc. (“DBL
Company”), which was also secured by a mortgage against the Trust Property. See Exhibits “G” and
“L.

30. Defendant Jerry Beus signed a second Promissory Note, also dated June 7, 2002, in

favor of Ireland Bank, to obtain a personal loan in the amount of $235,000.00, a true and correct
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copy of which is attached hereto as Exhibit “I”, and incorporated by reference. The purpose of the
loan was cross collateralization of a new operating line of credit. See Exhibit “G”. The Promissory
Note was secured by a Real Estate Mortgage signed by Souza as Trustee dated June 7, 2002 and
recorded in the Caribou County Recorder’s office as Instrument No. 166206 (“Mortgage 166206"),
thereby pledging the Trust Property as security. A true and correct copy of Mortgage 166206 is
attached hereto as Exhibit “J”, and incorporated by reference. The balance owing by Defendant Jerry
Beus on said Ireland Bank Promissory Note was paid off by Defendant Jerry Beus. See Exhibit “G".

31. A Promissory Note dated May 2, 2007, in the amount of $427,500.00, was executed
by Souza, as Trustee, in favor of DBL Company, a true and correct copy of which is attached hereto
as Exhibit “K”, and incorporated by reference. Said Promissory Note refinanced the unpaid balance
Defendant Jerry Beus owed Ireland Bank, as indicated by the Settlement Statement entered into by
Souza, as Trustee, and Caribou Title, dated May 3, 2007, a true and correct copy of which is attached
hereto as Exhibit “L", and incorporated by reference. Said DBL Company Promissory Note was
secured by a mortgage against the Trust Property dated May 2, 2007, recorded in the Caribou County
Recorder’s office as Instrument No. 178119 (“Mortgage 178119"), a true and correct copy of which
is attached hereto as Exhibit “M”, and incorporated by reference. Of the $427,500.00 loan proceeds,
$332,141.66 went to Ireland Bank to pay off Defendant Jerry Beus's personal past operating lines of
credit with the balance providing a new operating line of credit for Defendant Jerry Beus. See
Exhibits “G" and “L”. From said loan proceeds Defendant Jerry Beus was also paid a cash amount of
$18,153.84 pursuant to Trustee Souza's Instruction Letter, a true and correct copy of which is
attached hereto as Exhibit “N", and incorporated by reference.

32.  Thepurpose of said Promissory Note in favor of DBL Company was solely to benefit
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Defendant Jerry Beus by refinancing his personal loans from Ireland Bank and providing additional

monies. See Exhibit “G".

33.  The current amount due on the Promissory Note in favor of DBL Company is in
excess of $438,376.27, with interest accruing. A true and correct copy of the current Caribou Land
Title Escrow History Report is attached hereto as Exhibit “O”, and incorporated by reference.

34.  Defendant Jerry Beus maintains that the proceeds he received from the Promissory
Note in favor of DBL Company were used to enhance the value of the Trust Property and claims that
the Trust is now obligated to repay his personal loans.

35. Defendant Jerry Beus received the benefit of all proceeds from the DBL Company
Promissory Note used for personal operating expenses, which operating expenses were the express
obligations of Defendant Jerry Beus as Lessee of the Trust Property, and not legal obligations of the
Trust. See Exhibits “C” and “E".

36. At the time the above described Ireland Bank and DBL Company promissory notes
were signed by Defendant Jerry Beus, there existed no prior loans or mortgages of Lynn G. Beus or
the Trust against the Trust Property.

37.  Defendant Jerry Beus recently asserted for the first time subsequent to the death of
Beth Beus that the Promissory Note in favor of DBL Company is now the equal obligation of the
Trust and all Trust beneficiaries, even though such claim is contrary to all lease agreements and he
has never previously made such a claim.

38.  The Trust Agreement mandates that “[n]either the principal or the income of the trust
estate herein created shall be liable for the debts of the beneficiary hereof.” See Section 8 of Exhibit

IlBll .

VERIFIED COMPLAINT FOR RELIEF AND DECLARATORY JUDGMENT - Page 10

108



39.  The Trust Agreement mandates that “[t]he interests of any beneficiary in the corpus or
income of this trust . . . shall not . . . be voluntarily or involuntarily alienated or encumbered by any
such beneficiary.” See Section 15 of Exhibit “B”.

40.  The entire amount due on the Promissory Note in favor of DBL Company is the sole
obligation of Defendant Jerry Beus, because the Promissory Note in favor of DBL Company was
executed to pay off past operating lines of credit owed solely by Defendant Jerry Beus, and Mortgage
178119 was executed for cross collateralization of a new operating line of credit that was owed
solely by Defendant Jerry Beus. See Exhibits “G” and “L".

41.  Asamatter oflaw, the Promissory Note in favor of DBL Company is the sole liability
of Defendant Jerry Beus, not an expense, tax, lien of any kind or nature against the Trust Property,
nor the legal responsibility of the Trust or the other residual beneficiaries, Plaintiffs Dallas Beus and

Doug Beus.
FIRST CAUSE OF ACTION
AGAINST TRUSTEE
(For Removal of Trustee and Damages for Breach of Fiduciary Duty)

42.  The allegations in paragraphs 1 through41 are incorporated by reference and made a
part hereof.

43,  Pursuant to Idaho Code §§ 68-104 through 68-106, 15-7-101 through 15-7-308, 15-8-
201 through 15-8-212, and sections 17, 18, and 19 of the Trust Agreement, Plaintiffs bring a cause of
action seeking an Order from the Court against the Trustee for breach of fiduciary duty.

44, A fiduciary relationship exists between Souza, as Trustee, and Defendant Jerry Beus,
Plaintiff Dallas Beus, and Plaintiff Doug Beus, as remaindermen beneficiaries of the Trust.

45.  As Trustee, Souza has the legal duty to administer the Trust expeditiously for the
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benefit of the beneﬁciaﬁe§ as provided in Idaho Code § 15-7-301.

46.  As Trustee, Souza has a legal duty to manage all Trust assets as a prudent man
dealing in the property of another and to account to all beneficiaries of the Trust, including the
Plaintiffs, for all of the receipts, disbursements, and distributions from the Trust as provided in Idaho
Code §§ 15-7-302 and 15-7-303 and sections 2 and 19 of the Trust Agreement.

47. Souza, as Trustee, has failed to provide any accounting to Plaintiffs and has failed to
keep Plaintiffs reasonably informed of the Trust and its administration. Additionally, Souza, as
Trustee, has failed to act in accordance with the express terms and conditions of the Will and Trust
Agreement by making the required sale and distribution of Trust assets to the residual beneficiaries
despite repeated demands by Plaintiffs.

48. Souza, as Trustee, last filed a tax return for the Trust assets on October 15, 2001.

49.  The Trust Agreement limited the Trustee’s powers by stating that: “[n]o powers of the
Trustee enumerated herein or now or hereafter conferred upon Trustee generally shall be construed to
enable the Grantee, or the Trustee, or any other person to purchase, exchange, or otherwise deal with
or dispose of all or any part of the corpus or income of the trust for less than an adequate
consideration in money or money’'s worth or to enable the Grantee to borrow all or any part of the
corpus or income of the Trust directly or indirectly, without adequate interest or security.” See
section 18 of Exhibit “B". )

50. The 2007 Farm Lease was entered by Souza, as Trustee, and Defendant Jerry Beus, as
Lessee, for substantially reduced rent that does not reflect the fair market value of the property and
for an unreasonably extended term, providing a windfall benefit to Defendant Jerry Beus while

disregarding the Trustee’s fiduciary duties to protect the interests of Beth Beus as lifetime beneficiary
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and Plaintiffs Dallas Beus and Doug Beus as remaindermen beneficiaries.

51. As described above, Souza, as Trustee, has fmied to manage all Trust assets as a
prudent man dealing in the property of another by: (a) failing to give an accounting to all
beneficiaries of the Trust, (b) failing to file a tax return for the Trust after 2001, (¢) entering into the
2007 Farm Lease agreement for less than an adequate consideration in money or money’s worth, (d)
enabling Defendant Jerry Beus to borrow all or any part of the corpus or income of the Trust directly
or indirectly, without adequate interest or security, and (€) for failing to administer the Trust
expeditiously for the benefit of the beneficiaries.

52.  As Trustee, Souza has failed and/or refused to provide full and proper fiduciary
accounting of the Trust and its respective activities. Specifically, the Trustee has not provided
Plaintiffs:

a. A report of all receipts, disbursements, and distributions with respect to the
Trust; and
b. A historical and current complete statement of the Trust Property.

53.  Based on the foregoing Trustee Souza has breached the Trust by failing and refusing
to sell and distribute the Trust Property to the remaindermen and has otherwise breached his
fiduciary duties as described above.

54.  As a direct and proximate result of the Trustee's breach of fiduciary duty, Trustee
Souza should be removed as Trustee of the Trust and the administration and termination of the Trust
should proceed under the direction of the Court or an independent trustee appointed and supervised

by the Court.

55. As adirect and proximate result of the Trustee’s breaches, Plaintiffs are entitled to an
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award of monetary damages, the exact nature and extent of which are not known at this time,

according to proof at the time of trial.
SECOND CAUSE OF ACTION
AGAINST TRUSTEE
(For Specific Performance and Dissolution of Trust)

56.  The allegations in paragraphs 1 through 55 are incorporated by reference and made a
part hereof.

57.  Pursuant to Idaho Code §§ 15-8-201 through 15-8-212, section 13 of the Trust
Agreement, and the eighth section of the Will, Plaintiffs bring a cause of action seeking an Order
from the Court directing the Trustee to perform his obligations under the Trust by selling the Trust
assets, distributing the proceeds, and dissolving the Trust.

58.  After the death of Beth Beus, Defendant Jerry Beus, Plaintiff Dallas Beus, and
Plaintiff Doug Beus have been unable to agree upon the operation, management, or division of the
Trust Property.

59.  In accordance with the language of the Will and the Trust Agreement, as described
above, Souza, as Trustee, is required to sell the Trust Property and distribute the proceeds equally
between Defendant Jerry Beus, Plaintiff Dallas Beus, md‘Plai;ﬁﬁ Doug Beus (the remaindermen
beneficiaries), after all expenses, taxes, and liens of any kind and nature against the Trust Property
are paid.

60.  To facilitate the listing and sale of the Trust Property, and at a cost paid for by the
remaindermen, an Appraisal Report of the Trust Property was completed on November 21, 2008 by

Robert R. Fellows, CGA, a true and correct copy of the cover page of which is attached hereto as

Exhibit “P”, and incorporated by reference.
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61. The Appraisal Report estimated the market value of the Trust Property to be
$2,901,550.00 as of June 10, 2008. See Exhibit “P”.

62.  Plaintiffs have repeatedly demanded that Trustee Souza list and sell the Trust Property
as required by the terms of the Will and Trust but he has failed and refused to do so.

63.  Defendant Jerry Beus wrongfully and unlawfully asserts that the DBL Company
Promissory Note should be paid from the sale proceeds and/or is the joint responsibility of Defendant
Jerry Beus, Plaintiff Dallas Beus, and Plaintiff Doug Beus, and has objected to the sale of the Trust
Property in a wrongful and unlawful attempt to leverage Plaintiffs to agree to pay a share of his
personal Promissory Note owing to DBL Company.

64. By reason of the acts and conduct of Defendant Jerry Beus, Trustee Souza has and
continues to refuse to list and sell the Trust Property, charge the DBL Company Promissory Note
payoff to Defendant Jerry Beus, and distribute the net proceeds to all remaindermen.

65.  Byreason of the foregoing, Trustee Souza has and continues, since the death of Beth
Beus on June 10, 2008, to breach his duty to sell the Trust Property, distribute the proceeds, and |
dissolve the Trust as expressly required by the terms of the Trust.

66.  The continual delay of the Trustee to sell the Trust Property and dissolve the Trust
following the death of Beth Beus has prevented the Trust Property from being timely sold to
interested buyers, damaging the remaindermen beneficiaries.

67.  Based on the foregoing, Plaintiffs are entitled to an Order from the Court compelling
specific performance of the Trust Agreement and ordering the Trustee to list for sale and sell the
Trust Property and divide the proceeds equally between Defendant Jerry Beus, Plaintiff Dallas Beus,

and Plaintiff Doug Beus, after first charging to the share of Defendant Jerry Beus any and all loans,
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mortgages, liens, taxes and ofher encumbrances against the Trust Property and thereupon dissolve the
Trust.

68.  Plaintiffs request an immediate order removing Souza as Trustee by reason of breach
of fiduciary duty, pursuant to Idaho Code § 15-7-308, and replacing Souza with an independent
trustee appointed by the Court. Plaintiffs also request that the sale of the Trust Property and
distribution of the proceeds proceed under direction of the Court and alternatively by an independent
Trustee appointed by the Court.

THIRD CAUSE OF ACTION

DECLARATORY JUDGEMENT AGAINST TRUSTEE AND JERRY BEUS
(That the 2007 Farm Lease is Terminated)

69.  Theallegations in paragraphs 1 through 68 are incorporated by reference and made a
part hereof.

70.  Pursuant to Idaho Code § 10-1201, Plaintiffs request a Declaratory Judgment from the
Court that the 2007 Farm Lease is terminated by operation of law upon sale of the Trust property.
The 2007 Farm Lease expressly provided that “this lease is subject to the terms of the Last Will and
Testament left by Lynn Beus and subject to the terms of the Trust established by Lynn Beus for and
on behalf of his wife, Beth Beus.” Beth Beus passed away on June 10, 2008 at which time her
interests in the Trust terminated. See subsection B(2) of the sixth section of Exhibit “A”, and
sections 1 and 24 of Exhibit “B”. The 2007 Farm Lease also expressly provided that “the provisions
of this lease shall be binding upon the heirs, successors, administrators, and assigns of the parties
hereto,” which includes Defendant Jerry Beus as a remainderman beneficiary. Accordingly, the 2007
Farm Lease terminates upon sale of the Trust Property to permit distribution of the proceeds to the

remaindermen and termination of the Trust.
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71.  Alternatively, the 2007 Farm Lease should be terminated on the grounds that it was
entered between Trustee Souza and Defendant Jerry Beus, as Lessee, for unconscionably low rent
that both parties knew or should have known did not reflect the fair market value of the property and
for an unreasonably extended term thereby providing a windfall benefit to Defendant Jerry Beus and
an unconscionable penalty to Plaintiffs while disregarding the Trustee's fiduciary duties to protect the
interests of Beth Beus as lifetime beneficiary and Plaintiffs Dallas Beus and Doug Beus as
remaindermen beneficiaries.

72.  Defendant Jerry Beus has continuously since the death of Beth Beus on June 10, 2008
wrongfully and unlawfully maintained that the 2007 Farm Lease continues in effect through year
2013, disregarding the express terms of the Trust the lease was made subject to and thereby refused
to the listing and sale of the Trust Property, thus deterring potential buyers and interfering with the
sale of the Trust Property.

73.  Based on the forgoing, the Court should enter a declaratory judgment that the 2007 -
Farm Lease is void and/or terminates immediately upon sale of the Trust property.

FOURTH CAUSE OF ACTION
DECLARATORY JUDGEMENT AGAINST TRUSTEE AND JERRY BEUS
(That Jerry Beus is not entitled to reimbursement for improvements)

74.  The allegations in paragraphs 1 through 73 are incorporated by reference and made a
part hereof.

75.  Pursuant to the 1986 and 2007 Lease Agreements, the Trust has no obligation to pay
or to reimburse Defendant Jerry Beus for any of his loans or other financial obligations for the reason
that all such operating expenses are the sole obligations of the Lessee. See Exhibits “C”" and “E”.

76.  Neither the 1986 Farm Lease nor the 1994 Addendum to Farm Lease impose upon the
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Trust any obligation to reimburse Defendant Jerry Beus for improvements. Only the 2007 Farm
Lease obligates the Trustee to reimburse the Lessee Defendant Jerry Beus for improvements. See
Exhibits “C”, “D”, and “E”.

77.  Defendant Jerry Beus has not made or documented any claim for improvements to the
Trust Property pursuant to the 2007 Lease Agreement.

78.  Based on the forgoing the Court should enter a declaratory judgment that Defendant
Jerry Beus is not entitled to the reimbursement of any improvements to the Trust Property incurred
prior to the 2007 Farm Lease; and, further should make a determination of any obligation the Trust
may have to reimburse Defendant Jerry Beus for any improvements to the Trust Property incurred
after the effective date of the 2007 Farm Lease. -

FIFTH CAUSE OF ACTION

DECLARATORY JUDGEMENT AGAINST TRUSTEE AND JERRY BEUS

(That the DBL Company loan is the sole obligation of Defendant Jerry Beus)

79.  The allegations in paragraphs 1 through 78 are incorporated by reference and made a
part hereof.

80.  Pursuant to Idaho Code § 10-1201, Plaintiffs request a declaratory judgment from the
Court that the loan with DBL Company is solely the responsibility of Defendant Jerry Beus and
should be repaid from his share of the proceeds from the sale of the Trust Property.

REQUEST FOR ATTORNEY FEES AND COSTS
Plaintiffs hereby request an award of attorney fees and costs against Defendant Souza and

Defendant Jerry Beus pursuant to Sections 12-120 and 12-121, Idaho Code, and pursuant to the

terms of the Trust Agreement.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for relief and judgment from the Court against Trustee
Souza and against Defendant Jerry Beus as follows:

A. That Trustee Souza breached his fiduciary duties as Trustee of the Trust;

B. That Trustee Souza be removed as Trustee for breach of fiduciary duty pursuant to
Idaho Code § 15-7-308;

C. That administration and termination of the Trust and distribution of the Trust
Property proceed under the direction of the Court or in the alternative by an independent trustee
appointed and supervised by the Court;

D. For an Order directing the listing and sale of all Trust assets and the distribution
of the proceeds equally between Defendant Jerry Beus and Plaintiffs Dallas Beus and Doug Beus,
after first deducting from the share of Defendant Jerry Beus all mortgages, liens, taxes and other
encumbrances against the Trust Property, and thereafter terminating the Trust.

E. For a Declaratory Judgment that the 2007 Farm Lease entered into between |
Trustee Souza and Defendant Jerry Beus terminates as a matter of law upon sale of the Trust
Property pursuant to the terms of the Will and Trust; and, alternatively is invalid and void;

F. For a Declaratory Judgment that Jerry Beus is not entitled to any reimbursement
from the Trust for: (a) any improvements made to the Trust Property prior to 2007, or (b) any
undocumented improvements after 2007;

G. For a Declaratory Judgment that the loan with DBL Company, Inc. is the personal
loan and sole legal obligation of Defendant Jerry Beus;

H. For an Order granting the Plaintiffs damages against Defendant Souza and
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Defendant Jerry Beus, the exact nature and extent of which are not known at this time, according
to proof at the time of trial;

L For an Order granting Plaintiffs their reasonable attorney fees and costs incurred
herein as provided by Idaho Code §§ 12-120 and 12-121;

J. For such other and further relief as the Court deems just and proper under the
circumstances.

DATED this 6 day of May, 2009.

RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED

o (Rl O By

RANDALL C.BUDGE /
Attorney for Plaintiffs
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VERIFICATION
STATE OF IDAHO )
:SS
County of Bannock )
Dallas Beus, afier first being duly sworn on oath, deposes and states as follows:
That I am a remainderman beneficiary of the Lynn G. Beus Trust; that | have read the

contents of the foregoing Complaint; that I have personal knowledge of the facts alleged in the

forgoing Complaint; and the facts therein stated are true to the best of my knowledge and belief.

Vetly B

DALLAS BEUS

#h
SUBSCRIBED AND SWORN TO before me this 6 day of [ljl 4k , 2009.

_tdal] 0-Bby

NOTARY PUBLIC FOR IDAHO

DALL C. BUDGE
OTARY PUBLIC
STATE OF IDAHO

Residing at: Pﬂ&‘/i//d 2 I @,
My Commission expires: /¢ / 44 / 2012
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STATE OF IDAHO )
'$$
County of Bannock )
Doug Beus, after first being duly sworn on oath, dcposes and states as follows:
That I am a remainderman beneficiary of the Lynn G. Beus Trust; that I have read the

contents of the foregoing Complaint; that | have personal knowledge of the facts alleged in the

forgoing Complaint; and the facts therein stated are true to the best of my knowledge and belief.

DOUGB

SUBSCRIBED AND SWORN TO before me this_ (0 ' day of_/Y(AY 2008,

2l -Gy

NOTARY PUBLIC FOR IDAHO

Residing at: %&)4///0/ f d .

T AL C. BUDGE
B PUBLIC
STATE OF IDAHO

vav“’

My Commission expires: __( g/ / /T/ 2012
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Fast Will and @vﬁtaménl |

LYNR G. BEDS

KNOW ALL MEN BY THESE PRESENTS: .

I, LYNN G. BEUS, a resident of ‘Soda Springs, Caribou
County, Tdaho, being of sound and di:spo'sing mind an.d.memory and
free from all mena'cé, 'fraué, dnréss,‘ undue inflnence or
réstraint whatsoever,. do hereby make, publvis“h and declare this’
to be my Last Will and Testament, in the manner ‘ana form
following: i % )

FIRST: Prior Wills. I[ hereby expressly revoke all
prior ﬁill‘s or Codicils heretofore}maﬂe by me.

| .
SECOND: Marriage and Family. I declare that I am

married to Bgt’h Bepﬁ, and- I have three living children, namely;
Jerry;‘seus, Dallas Beus, and Doug Béus, and that my ‘daughter,
Marcia Hanéa, bas predeceased me and bhas left two children,
Carrie Ann Taylor and Stacey Lyn;l Tagylo;:, both minors.

!

In as much as my grand-daughters, "Carrie Ann Taylor

~and Stacey Lymn Taylor, will receive substantial benefits

through the estate of my daughter,' Marcia . Mapda, egualling or
exceeding their n’eeds,‘ it is my intentior; .that. they shall ‘not A
be heirs to this, my Last Will .and Testament, that they are to
receive moneys which will be sét aside for' them ’auring mf
lifetime-. Carrie ann Taylor and. lstacey Lynn ' Taylor shall
receive nothing through my estate in order to a\;oid any chance
of legal action against any represer;tative of my estate.

v This is to further state thai: my beloved wife, Beth
Beus, bhas two chiléreﬁ by a prior marriage, namely; FKaren
Schr.and and LaNae Call. It is‘.‘my.tmderstandi'ng that her said
éhildren will be tzken care of by my wife through ber will. ‘

TEIRD: Appointmént of Fiduciaries. I.appoint R. M.
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Whittier to be the Personal Representative of my will, -In the

event that my Personal Representative is unwilling or unable to

act as Personal Representative,  then I appoint my beloved son,
Dallas Beus, to be Personal Repre;entative of my. will,.to serve
without bond. I appoint R. H.__Whittier .to bé '-.l.‘rustee'of all
Truslts herein created. ‘ )

. . FOURTH: Debte, Taxes and Estate Expenses. I order

and direct that all my just debts, all taxes at or because of

my death, all expenses.of my last illness and burial, and all

" costs and expenses in connection with the probate and distribu-

tion of my estate be paid as soon after my death as convenient-
ly can be éone.‘ I hereb‘y‘ empower my Personal Representative to
settle and discharge any claim made i;z favor of or aga;inst ny
estate in the abeolute éisg:rétiqh of my‘Persona:_l Representative.

FIFTH: Division of Separate and Community Property.

At tha time of the making of this Will, I am the owner of

' approximately Twenty-Five Bundred  (2500) acres of farming and

ranching land, located in the § 1/2 of the SW 1/4 of Section.

25; SW 1/4 of the SW 1/4; S 1/2 of the SE 1/4 of Section 26; SE

'1/4; E 1/2 of the NE 1/4; and the £ 1/2 of the SW 1/4 of

Section -34; the W 1/2, the NE 1/4; the WF 1/2 of tbe SE 1/4 of
Secti.or; 35; Township 8 South, Range 32 B..B.'.H.: Section z;
tract in Section 3; tract in Section '-Z.LD: '_tract in . Section 11,
in tl?e Township 9 BSouth, Range 42 E.B.M. in” the approximate
acreage of 2,521 acres. . ':l'here rmay be other a‘gric.ultural lands
not herein describec}; but if some are discovéized he_reafl‘.'er,~
then the disposition of the same is to be included as herein-
after sét; ocut. . )

I Dbhereby 'i;:strut_:t my. Personal Representative to
separate the assets known as ‘the Gummersall Housé and the
Ender's property in Soda Springs, which is hereafter be-

queathed to my wife, from those assets secured by myself
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individually, and by my wife and I during my life time.

SIXTB: Gift to Spouse:

A, I begueath to my - spouse, Beth Beus, all of my
personal effects, clothing and automo‘bile owned by me at the

time of my death, together w:lth the following deser:lbed real

propertys

1. A tract 205 feet by 101 feet, which is a part of
Lot 1 and 2, of Block 39, of Soda sPr:mgs, Idaho,
_which is used in connection with the Ender's
Cafe,” Bar and Hotel, together with all furnish-
inge, €fixtures, -appurtenances, appliances of
every nature and every kind,

- 2. The bhome and the 1lot- together with all ' real
property used in connection therewith, and all
appurtenances the 50' X 165" tract of land in Lot
8, Block 21, of Soda Springs, Caribou County,
Idaho. .

the .event my spouse, Beth Beus, survives me, I give, devxse and
beqgueath all the rest, resigue and remainder of my property,
real, Jpersonal and mixeﬂ, and wheresoever situated, now known
or Abereaf'ter :discoverea, whether separate or community, and as

segregateﬂ and divided by my Personal Representative as between

my share of the community ‘preperty'and tbe“s.hare of my .spouse,

to the Trustee herein named °

pmnevertheless for the

following uses and purposes:

shall '

Trustee

.shall request the income from the Trust proper—

penses,. including

2. At the death of my spouse, this Trust shall close
and terminate and all remaining assets, including
any updistributed income, if any shall be distri-
buted as hereinafter set out.

SEVENTH: Farming and Ranchbing Operation. The farming

and ranching pioperty heretofore described is to be inventoried

and leased by my Personal Representative and Trustee. These

beingmorentedn bl mSOfuwlerly Beus, Beu?“,.ﬂso
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sonal Representative and Trustee as the case may be in this

matter.

farming the land as my tepant : +d.has been payiné'tq me a

_EIGHTH:

'For ‘several years last past, Jerry “Beus bas been

landlords share.
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wiches of my ‘beloved wife, Bei:h Bel‘xs,'

% satisfactor ily performed and

perty at
R 1150y

Beth Beus, and the Per-

_Gift to

mwwu.}as_éee&.not_dasug_

o S CRAY

i) T T

Sp;endthrift.cla ‘. " No beneficiary under .any

.Trust created under this Will s i héve the pov;er to pledge,
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assign, mortgage_, sell or in any manner transfer or hypothecate
aﬁy interest” which such~bene.f1cia,ry may have or ma& expect to
have in any income or principal; nor Ehall such interest of any
beneficial;y be liable or énbject in any manner while in the
possession of the Pereonal R‘epreéentative' or Trustee, respec—
tively, f_o; the. debts, contracts, liabilities, . engégements,

obligatipns or torts of such beneficiary, save and except that

with the consent of the Trustee, whoever operates the farm may

jointly, with the Trustee, borrow such mon-éy as- is 'net-:essary to
finance the operation of the farm, providing the farming is
done in a good and workmanlike manner.

TENRTE: Power of Fiduciary. 1In the administration of

my estate the Personal Representative and in the administration

of the Trust, the Trustee shall have the‘powe'r with .respect to

- the property of the trust estate which each administers, or any

part thereof, and under such terms amd in such manner as he may
deem a_dvisable to sgll, convey, e;cbange, f,-onvert, improve,
repair, manage and control; to. lease for terms within or beyond
the terms of this Trust and for any purpose, i_ncl‘fuding the
explbratiop for any rémpval of gas, bil an‘:i other minerals; to
bbrrow money for any trust purpose, i'and to encumber or hypothe~
cate by mortgage or deed of trugt funds 'in such property'as the
fiduciary may deem ‘ad.visable‘,' vhetber or not it is of the

character permitted by law for te investment of trust funds;

and with xe_spect to securities held in teust, to vote, give

" proxy and pay assessments or other charges, to.'partic'ipate in.

fofeclosures,' i:eor'ganizations, 'conéoii-dations, mexgers and
liquidations and transactions incident tbe'reto, ‘to déposit
-securities with a transfer title. to any protective or qther
co,mmitteé upon su;:h terms as the f.iduciary may deem advisable,
ar;é the fiduciary shall have such additional powérs as may now

or hereafter be conferred upon him by law as ‘may be necessary
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to enable the fidugiary to administer thie Trust in accordance
with the provisions of this Trust insttuinent.

.- '.I;N WITRESS WHEREOF, I, LYNN G. BEDS, the Testator
above name, have heréunto;ubscrihed my name and gign this, my

Last Will and Testament, %o‘cateuo, Bannock County, Idaho,
~

on this - day of , 1983.

BEUS

The fotegding instrume ', coneisting of six pages,
including this page, was at th da‘l.:e .hereof signed, sealed,
published and declared to be by : Testator, ﬂm G. BEDS, his
Last Will and Testament, in thi. sresence of us, who at his

request and in his presence of ¢« 1 other, have subscribed our

names .25 witnesses thereto.

327

; e SUBSCRIBED AND SWORN b fore me this _2#~ day
' 4 . : . .

qf
1983.

(SEAL) S /é TBLIC of fdabo
. . Rerx ' j at Pocatello, Idaho
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TROST AGREEMENT

TEIS AGREEMENT Made this _4 day of May, 1987 by
R. M. Whittier, Personal Representative 6f the Estate of Lynn
G. Beuss, Grantor and R. M. Whittier, as Trustee, hereinafter
referred to as "Trustee.”

1. Trust Property: The Grantor, desiring to create

a trust for the benefit of Beth Beus, for her 1life, with
property to pass to Jerry Beus, Dallas Beus and Doug Beus,
hereinafter referred to as “Remaindermgp Beneficiaries" will
convey to Trustee immediately after the execution of this
Agreement, certain real property, as more particularly
described as Exhibit A attached hereto and incorporated herein
by reference, held by Grantor by delivering to Trustee, a Per-
sonal Representative's Deed and Trustee shall record said deed
subject to the terms and conditions of this Agreement.

2. Duty of Trustee: Duties of the Trustee shall be

to keep the books and records of the trust, to invest and rein-
vest the corpus and income of the trust where necessary; to
otherwise perform all things necessary to be done concerning
this trust, including the actual physical management, renting
and/or leasing and operation of the real property composing the
trust,

3. Distribution of Income: The Trustee s$hall have

the power to distribute to or for the DBemefit of Beth Beus, the
surviving spouse of Lynn G. Beus, the net income after payment
of expenses from the operation of the trust property at monthly
or whatever other intervals Beth Beus may request or as may be

necessary or desirable for the support, med
\m.,

ical care, com-
fortable maintenance, and general‘welfare of Bethwgeus, taking
into consideration all other income and casﬂV'resources
available to Beth Beus for the purposes from all sources known

to the Trustee,
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4. The net income only from the property in this
trust is to be wused for the support of the Benefigiary,
however, the Trustee is authorized, if necessary, to invade the
principal or the income of the trust estate, to protect the
Beneficiary against any emergency where his health or welfare
is placed in jeopardy or when it is necessary to provide for
the support, medical care, comfort and general welfare of the
Beneficiary. Said Trustee shall make such invasions from time
to time and in such amounts as said Trustee shall consider
reasonable and necessary under the circumstances for the pur-
poses stated.

5. Trust Function: R. M. Whittier, as Trustee, will

act as Trustee in accordance with the laws of the State of
Idaho.

0. The Trustee shall have the £full power and
authority to manage and control the trust estates and to sell,
exchange, lease for terms extending beyond the termination of
the trust, partition, grant optiomns, rent and mortgage, pledge
and assign and transfer or to otherwise dispose of all or any
part thereof, upon such terms and conditions as the Trustee may
see fit within or without the State of Idaho. Bowever, the
Trustee shall attempt to follow the desires of Lynn G. Beus as
was set forth in his Last Will and Testament dated June 27,
1983.

7. The Trustee shall have £full power to determine
whether any money or other property coming into the trust con-
cerning which there may be any doubt shall be considered as
part of the principal or income of the trust estate and to
apportion between such principal and income any loss or ex-—
penditure in connection with the trust estate as to said

Trustee may see just and egquitable.
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8. Neither the principal or the income of the trust
estate herein created shall be 1liable for the debts of the
beneficiary hereof, nor shall the same be subject to seizure by
any creditor of the beneficiary under any writ or proceeding at
law or in equity, and beneficiary shall not have any power to
sell, assign, transer or encumber in any manner, nor to an-
ticipate nor dispose of his or her interest in the trust estate
or the income produced thereby.

9. The situs of this trust is the State of Idaho and
all of the terms and provisions of the trust instrument are to
be interpreted under the laws of the State of Idaho.

10. The Trustee hereunder is entitled to be paid all
of her expenses and to receive reasonable compensation for the
services rendered. Said fees and expenses to be paid first
from income and then from corpus if the income is insufficient
to pay said fees and expenses.

11. It is directed that the Trustee shall defend the
validity and the operation of this trust with every means at
his disposal.

12. The Trustee’shall have the absolute discretion as
to whether the corpus of the estate be distributed in kind or'
in cash following the sale of the corpus of the estate if the
beneficiary cannot agree as to the division of said property.
The corpus trustee shall be given absolute and unconditional
authority and discretion to determine what best and most ad-
vantageous means of distribution of the property shall be
accomplished.

13. Death of a Beneficiary: 1In the event or upon the

death of the beneficiary and before complete distribution of
the estate shall have been made to income beneficiaries, this
trust shall accumulate to the benefit of the remainderman

beneficiaries. The undistributed corpus and income thereof
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shall be ‘distributed to the remaining beneficiaries equally.
In the event any remaindermen beneficiary shall thave
predeceased the income beneficiaries, then their share shall
pass to his heirs in such manner and at such time as the
remainderman beneficiaries would have received the same had
they 1lived, equally to their heirs per stripes, or if none,
then equally, per stripes to the surviving remaindermen
beneficiaries or to their decedents then living, then to the
heirs at law of the other remaindermen beneficiaries as
determined by the laﬁs of descent and distribtuion of the State
of Idaho then in force.

14. Additional Property: The Grantor, or any other

person, shall have the right, at any time, to make additions to
the corpus of this trust acceptable to the Trustee. All such
additions shall be held, controlled and distributed by the
Trustee in accordance with all the terms and conditions hereof,

15. Spendthrift Provision: The interests of any

beneficiary in the corpus or income Of this trust shall not be
subject to assignment, alienation, pledge, attachment or claims
of creditors, and shall not otherwise be voluntarily or in-
voluntarily alienated or encumbered by any such beneficiary.

16. Income Beneficiary: The primary purpose and

intent in creating this trust is to provide for the income
beneficiary. The rights and interest of remaindermen are sub-
ordinate and incidental to that purpose. The provisions of
this Agreement shall be literally construed by the Trustee in
the interest and for the benefit of the income beneficiary.

17. Trustees Power: The Trustees are hereby vested

with the following powers, in addition to those now or
hereinafter conferred by statute or case law, all of which
shall be exercised in a fiduciary capacity subject to any

limitations stated elsewhere in this Agreement.
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(a) The Trustee shall have the power to lend money or
to purchase assets from the Estate of the Grantor and shall not
be accountable for any loss resulting from any such transaction.

(b): The Trustee shall have the power to determine
what is principal or income Of the trust fund and to apportion
and allocate, in their discretion, receipts and expenses as
between those accounts, including, but without 1limiting the
general application of the foregoing, the power to charge in
vhole or in part against principal, or to amortize out of or
charge forthwith to income, as and to the extent from time to
time determined by the Trustee, premiums paid on the purchase
of bonds or other obligations for the payment of money, share
dividends, or other extraordinary or non-cash dividends,
reserves for depreciation, and other reserves or charges, and
to treat as principal or as income, or partly as one and partly
the other, as to her shall deem best, all realized appreciation
in the value of corporate shares and bonds, securities or other
property forming a part of the trust fund, resulting from the
sale of or other disposition thereof, and to deduct losses
thereon from the principal or income, and the decision of the
Trustee with respect to all of the foregoing shall be con-
clusive upon all parties.

(c) The Trustee is authorized to engage in any
business deemed advisable by her in her sole discretion as a
general or special partner therein; to incorporate any such\
business and hold the shares thereof as an investment; and to
employ agents to manage and operate such business without
liability for the acts of any such agent; and for any loss,
liability, or indebtedness of such business, if the management
is selected or retained with reasonable care.

(d) The Trustee may invest and reinvest the trust

assets in bonds, corporate shares, notes, mortgages, real
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estate and improvements thereon, or in such other property,
real or personal, as to her shall appear to be in the best
interests of the trust. The Trustee shall have as wide a
latitude in the selection and making of any investments or
reinvestments of the corpus and income of the trust property or
in borrowing or lending money for the benefit and use of the
trust fund, as if she, as an individual, were the absolute
owner thereof, irrespective of any statute or rule of law
limiting the investment of trust funds.

{e) The Trustee may publicly or privately, and
without order of any court, mortgage, create a security
interest in, pledge, or sell for its fair market value any or
all of the trust property and any reinvestments thereof from
time to time, and may lease such property for periods beginning
or ending after the termination of the trust., No purchaser,
secured party, or mortgagee shall be obligated to see to the
application of any purchase, loan or mortgage money.

(f) The Trustee shall have the power to make any
division or distribution of income or corpus in kind or partly
in kind and partly in money, and to determine the value of any
property so divided or ‘distributed.

(g) The Trustee is authorized to cause any securities
or other property, real or personal, beionging to the trust to
be held or registered in her name, or in the names of her
nominees, or in such other form as she deems best, without
disclosing the trust relationship.

{h) The Trustee is authorized to sell to the income
beneficiary of this trust any of the property held in this
trust upon payment by the income beneficiary to the Trustee of
the then fair market value of such property. The Trustee may

make loans to the income beneficiary, with or without security,
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upon terms satisfactory to the Trustee, without 1liability for
any losses that may result from such transaction.

(i) Each and every power and right granted to the
Trustee may be exercised without any order of the Court and
without any notice to or consent of anyone.

18. Limitation on Trustee's Powers: No powers of the

Trustee enumerated herein or now or hereafter conferred upon
Trustee generally shall be construed to enable the Grantee, or
the Trustee, or any other person to purchase, exchange, or
otherwise deal with or dispose of all or any part of the corpus
or income of the trust for less than an adequate consideration
in money or money's worth or to enable the Grantee to borrow
all or any part of the corpus or income of the Trust directly
or indirectly, without adequate interest or security. No
person, other than the Trustee, shall have or exercise the
power to vote or direct the voting of any shares or other
securities of the trust, to control the investment of the trust
either by directing investments or reinvestments or by vetoing
proposed investment or reinvestments, or to reacquire or
exchange any property of the trust by substituting other
property of an equivalent value. No part of the corpus or
income of the trust property shall be used for or applied to
the payment of premiums upon policies of insurance on the life
of the Grantor or to satisfy any legal obligations of the
Grantor.

19. Accounting by Trustee: The Trustee shall render

an annual accounting of the trust to the primary beneficiary.

20. Bond: The Trustee or sucessor Trustee shall not
be regquired to give a bond or other security unless requested
by any beneficiary or remainderman beneficiary of this trust.

21. 1Irrevocability: This trust shall be irrevocable,

and the Grantor hereby expressly waives all right and power to
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alter, amend, revoke or terminate the trust or any part of the
terms of this Agreement in whole or in part. The Grantee
hereby renounces any interest, either vested or contingent,
including any reversionary interest or possibility of reverter,
in the income or corpus of thig trust.

22. Situs: Notwithstanding that the Grantor or the
income beneficiaries may now or at any future time be domiciled
elsewhere than in the State of Idaho, this Agreement shall be
regarded for all purposes as an Idaho document, the validity
and construction hereof shall be determined and governed in all
respects by the laws of the State of Idaho; and the trust,
powers, and provisions herein contained shall be administered,
exercised and carried into effect according to the laws of the
State of Idaho.

23. The Trustee shall have the power at any time to
designate successor Trustee, and the successor Trustee shall
have the same duties and powers as are assumed and conferred in
this Agreement upon the Trustee, including the power in any
successor to himself appoint a successor. Any appointment of a
successor Trustee shall be made in writing, shall be
acknowledged, and shall state the time or the event when such
appointment shall take effect. A copy of the appointment shall
be delivered to the Beneficiary and remainderman beneficiaries
upon the failure of any Turstee to designate a successor
Trustee and the failure of the successor to assume the duties
of Trustee, the Beneficiary and Remaindermen beneficiaries may
petition the Courts for appointment of a successor Trustee.

24. Ratification. I, Beth Beus, do place my
signature hereinafter and do hereby ratify the actions taken by
the Personal Representative in transferring the aforementioned
proeprty in trust with the income to be paid hereafter during

my lifetime.
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IN WITNESS WHEREOF, the Grantor and the Trustee have

signed, sealed and acknowledged this Agreement.

oY)
BETH BEUS 'ﬁ. M, WHITTIER

GRANTOR/TRUSTEE

STATE OF IDAHO )
County of Bannock 5 58

On this ﬁ¥g?/daY.of May, 1987, before me, a Notary
Public in and for the State of Idaho, personally appeared R. M.
WHITTIER, known to me to be the persons whose name is
subscribed to the within instrument and acknowledged to me that
he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and

affixed my official seal the day and year in this certificate

first above written.
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FARM LEASE

THIS INLENTURE «ade and entered inte thnis

of March, 1986 by and between R. #M. WHITTYER, Personel Repra-

sentative and nominated Trustee of the Estate of Lynn Beus

hereinafter referred to as the Lessor and JERRY BEUS, a single
person of Soda Springs, Caribou County, State of Idaho, herzin-
after referred to as Lassece.

WITNESSETH: That for and in consideration o©f <he
covenants, conditions and agreements hereinafter set forth zni
the payment of the rent hereinafter specified@, the Lessor dee:z
hereby tease, demise and rent to the Lessee the following
described property situated in Caribou County, Idaho, to wit:

"Approximately Twenty~Five Huandred {2560)

acres of farming and ranch 1land, located in

the S % of the SW % of Section 25; SW 1k of

the 5M %; 5 % of the SE X% of Section 26; SE

¥; E % of the Ne %; and the E ¥ of the SW %

of Section 34; the W %, the NE % the W ¥ of

the SE % of Section 35; Township 8 South,

Range 32 E.B.M.; Section 2; tract in Section

3; tract in Section 10; tract in Section 11,

in the Township 9 South, Range 42 E.B.M. in

the approximate acreage of 2,521 acres. ™

TO HAVE AND TO HOLD the said premises together with
the appurtenances, rights, privileges and easements theretnto
belonging or appertainin%é ££5 2§ period from March 1, 1486
through December 31, 1987 unless this lease is sooner ter~
minated as  hereinafter provided. Further, Lessee shall
surrender to the Lessor upon the termination of this lease all
land in which crops were grown for the crop year when the lease
iz terminated to allow the Lessor to prepare said lands for
creps to be planted during the year following the date of the
termination of this lease.

IN CONSIDERATION OF the demising and leasing of said

premises as aforesaid, the Lessee covenants, stipulates and

STATE OF IBAHD },& 153677
County of Cariboy
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of w2
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agrees to pay Lessor as rental therefor, the <otal sum of

TWENTY-TBREE THOUSARD NINE HUNDRED DOLLARS and nro/l00 oznts

{$23,500.00) payable on WNovember 1, 1966 ané TWINTY-TEH
THOUSAND HWINE BUNDRED DOLLARS and nc/l80 cents ($23,500.20:
payable on the November 1, 1987. Each of said pavments chall
be made payabie through the Estate of Lynn Beus or in the esvent
the Estate is terminated and a trust is established, wil: be
payable to the Lynrn Beus Trust.

iT I& FURTEER UNDEPSTOOD AND AGREED between the
parties hereto as follows, to wit:

The Lessee is to maintain the irrigation pumps, main-
lines, and sprinkler heads and any irrigation equipment as
necessarily used for the irrigation of the farm.

The Lessee is to furnish all fertilizer, spray chemi-
cals and chemicals that might be needed for the operation of
the farm in a good and husband-like manner.

The lLescee shall continue to remove rocks which might
interfere with the orderiy farming operation at his cost and
expense.

The Lessee shall maintain the liability and property
and fire insurance policy covering the farming cperation and
the buildings and other property in his possession all to the
end that if a catastrophe occurs that said benefits paid u.nder
the insurance policy will be able to replace any improvemants,
homes, outbuildings, pumps or its egquivalent. Further, that

vhe property will be protected and will remain in as good a

i coirdition as it is now with reasonable wear and tear excepted.

. IT IS FURTHER UNDERSTOOD AND AGREEL that the adjacent
to the farm lands heretofor described, there is an old house
which 1is unoccupied. Beth Beus is to have fuli control over
the disposition and use of said bhcuse and it shall be her elec-

FARM LEASE
PAGE 2

39



R

tion as to whether there will be any insurance for casuaity,
fire or theft upon said premises.

The Lessor shall maintain al) irrigation ditches and
do all irrigation, in accordance with good and productive irri-
gation practices, in Lessor's sole discretion and as Lessor
sees fit.

The Lessor may pasture the unused portion of 1lands
which are adjacent and contiguous tvo the farmed lané for
pasture of his own horses or livestock.

— The Lessor shall pay all taxes on the real estate
which is owned by the Estate or Trust.

The Lessee shall pay all personal propgerty taxes on
property used in connection with the farming operation, .

The Lessee shall, at his own proper costs and expense,
maintain said fences and be responsible for all repairs thereto
during the term of the lease.

The Lessee shall be solely responsible for any and all
lcss or damage which may be occasioned to Lessze or any other
party by wvirtue bv escape of Lessee's stock from the leased
premises,

IT 1S HERESY EXPRESSLY UNDERSTOOD AND AGREED that
certain porticns of the boundaries of the above~described
property are subject to existing fencing agreements with
adjoining landowners and the Lessee agrees to comply with the
terms of the agreements.

Further, Lessee shall keep the leased premises free
from noxious and offensjve weeds and agrees to spray and eradi-
cate e same whenever necessary, all in accerdance with
Caribou County Weed Control Regulations.

That ILessee agrees that at the termination of the
lease, they will surrender possession of the leasad premises to
Lessor without further demand or notice. Said premises shall
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be in good order and condition ac the same was when rhey wers
entered upon by the Lessee, loss by fire cor ineviktable accident
or ordinary wear and tear excepted.

The Lessee shall not permit o sufler waste on szid
premises or any damage thereto.

The Lessee shall not assign this lease £for rent,
sublet or underlet the demised premises, or any part thereof,
without first obtaining the previous consent in writing, of the
Lessor but the Lessor agrees that he will not arbitrarily with-
hold consent to an assignment of this lease or renting, sublet-
ting or underletting of the demised premises by the Lessee by a
responsible or reliable person or persons provided, however,
any such assignment, renting, subletting or underletting by
Lessee, with or without the consent of the Lessor, shall not
relieve the Lessee from any of its covenants, agreements or
obligations under this lease.

The Lessee has carefully inspected and examined all
property included the lease including, but not limited to, the
condition of the s0il, productivity of the fara, condition of
improvements;,; and conditions and adequacy ©of the irrigation
system and the Lessee accepts the same in an "as is" basis,
Any warranty as condivion of any property is expressly
disclaimed.

That time is of the essence with this agreement and in
the event the demised premizes are vacated, or default be macde
in the perf{ormance of any of the covenants and conditions
conveyed in this lease on the part of the Lessee to be kept or
performed, or if the Lessee shall file a petition in bankruptcy
or be adjudicated a bankrupt or make any assignments £for the
benefit of creditors, or take advantage of any insolvency act,
and such condition or default shall continue for a pariod for
thirty (?0) days after the depasit in the mail by Lessor of 2
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notice from the Lessor sent by registered or certified mail,
postage, pre-paid, to the Lessee at Soda S3prings, Idaho or at
such other address as maybe given in writing to Leszee to
Leassr, demanding payment, performance or remo—v.al of any of the
aforementioned conditions or compliance with any of the terms
and conditions hereof, then the Lessor may, at his electinn,
withcut further notice, in addition to such other remedies as
Lessor may have at law or in equity, terminate this lease and
the terms thereof and in such event, =2fter such default, the
Legsee shall be deemed guilty of unle#ful and forcible deten-
tion of the premises. In the event of any forfeiture or
termination under the provisions of this lease, either with
possession resumed or without pessession resumed by the lLessor,
the Lessee shall not, thereby or by otherwise, be released or
exonerated from liability to pay the Lessor the rent herein and
bereby provided for, but in any such event of default and

termination of this agreement, the entire amount of such rent

for the full unexpired term of the agreement remaining unpaid

shall ke, at once, due and payable to the Lessor from and by
the Lesscee without demand, as agreed liquidated damages and
sompensation for such breach of default and its conseguence tc
the Lessor. The Lessor shall be at 1liberty to relet the
premises and in the event o©of such reletting, only *he rental
actually paid to and received by the Lessor after . -«ducting
therefrom all reasonable costs to the Lessor of susch reletting,
shall be credited upon the rental or to become due by the
Lessee to the Lessor.

That the waiver by the Lessor of any breach by the
Lessee hereunder shall not be deemed to be a waiver of any
subsequent breach. Fuilure of the Lessor to insist upen strict
performance and Lessor chall not relinquish nis right o there-
after and force such performance,
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That in addition to the remedies hereinabove recited,
the Liessor shall also have such other reinedies as are 2{forced
by law or equity in the event of any breach of any of the
covenants and conditions herein contained by l.essee.

That Lessor shall have the right to enter upon the
premises at any reasonable time to inspect and 2xamine any and
all parts thereof.

That +%this lease shall not be construed to deem to
create or give rise to any parctnership or employee/employer
relationship between the parties.

The Lessec shall, at their expense, maintain public
liability insurance insuring the Lessor and Lessee against
personal injury cr death and property damage ciaims with a
repatable company, arising out the use and occupancy of the
premises and from the operation conducted on said premises with
the limits not less than $50,000.00 per person or $100,000.00
per accident.

That €for and in consideration of the sums heretofor
recited as rental to be palé by the Lessee to the Lessor, the
Lessor does hereby grant te the Lessee an option tokextend the
lease for a one (1} year period at a rental price to be nego-
tiated Dy the parties by Lessee giving notice to the Lessor at
the office of wWhittier and Souza, P.A., P.G. Box 4082,
Pocatello, Idaho 83205, to the attenticn of R, M. Whittier at
a such other place as the Lessor may designate within ninety
{90) days of the expiration of the lease herein provided with
the exsention that if it should be determined that because of
the EBecite's Einancial condition that any part of the land
should be sold, divided or set aside for any purpose,

IT IS UNDERSTCOD AND AGREED between the parvties that
the Lessor shall have the right to terminate said lease or to
renegotiate the terms at the end of the year.
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IT I( ORTHER UNDERSTOOD KND  AGREED (/ cen  the
parties tha*t the Lessor shall not lcase the said property o
any other person during the initial terms of tihe lease herein
provideZ except in case of hardship or unforeégen circumstances
arising which maxes it impozsible to continue on with the lease
agreement.

IT IS UNDERSTOOD AND AGREED between the parties that
this lease is subject to the terms of the Last Will and Testat-
ment left by Lynn Beus and subject to the terms of the Trust
established by Lynn Beus for and on behalf of his wife, Beth
Beus.

THE PARTIES HERETO AGREE that should either party
default in any of the covenantz or agreements contained nerein
that the defaulting parties shall pay tc bthe other party =11
costs and expenses, including but not limited to a reasonable
attorneys fee which the® non-defaulting party may incur in
enforcing the agreement or in obtazining the poscession of the
premises covered bhereby or in pursuing any remedy provided
hereunder by the statutes of the Stat: of Idaho whether such
remedy is pursuved by rilinn suit or otherwise.

That the provisions of this lease shall be binding
upon the heirs, successcrs, administrators and assigns of the
parties hereto.

IN WITNES., WHEREQOF, the parties hereto have set their

rands and seals as of the day and year first above written,

b oy X v

Gensr
R. M, WHITTIER ERRY "BEUS

Par+~nal Representative of the LESSEE

Estate of Lynn Beus as

LESSOR
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STATE OF IDAHO

County of Bannock

On this 26th day of March, 1986, before me a notary public personally appearad K24

Whittier as Personsl Repressntative and nominated Trustee of the Estats of Lynn Beas and jerry

Beus » gingls person, known 10 me 1o be the persons whape names are subsrribed to the within

instrument, and acknowledged to me that they executed the same.

f i . i : .
X\’\Ou\_,\ &\JEL iB,X«th@z‘;}». ]

Notery Public for Idaho

Residing at Pocatello, Idzho




ADDENDUM TO FAFM LEAEE

THI8 MDDENDUM being entered into on this _Cifl_/_ day of April.
1994, hy and between MONTE R. WHITTIER, as Successor Trustee of the
Estate of Lynn Beus, hereinafter referred to as Lessor; and JERRY
BEUZ, a single person of the City ©»f Soda Springs, County of
Caribou, State of Idaho, hereinafter referred tc Lessee, hereby
agree to include this Addendum to the original Farm Lease entered
into or the 26th day of March, 1986, and recite as follows:

IT I2 HEREBY EXPRESSLY AGREED AND UNDERSTOOD that the certain

Farm Lease entered into between R. M. Whittier as Personel

Representative and Trustee c¢f the Estate of Lynn Beus as Lessor and

Jerry Beus as lessee, on the 26th day of March, 1986, shall be

modified to include the following provisions.
iIT I8 FURTEER EXPRESELY!ACREED AND UNDERBTCOD that the term of

the Farm Lease heretofcre identified shall be for a period cof seven

{(7) years, and shall be inclusive from the 1st day of March, 1994

through the 1st day or Xarch, 2001.
IT I8 FURTHER EXPRESELY AGREED AND UNDERSTOOD that the lease

rayments shall be made on & yearly basis, and shall be in the sum

of Twenty Five Thousand Five Hundred Dollars and ne/l00

($25,500.08) .
SATEOFICAHD J o 153678

County of C2riboy

I here w.ﬂ th:sg'usimmeni was filed st the request
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IN WITHWESS WHEREQF, the parties to this Addendum have set
their hands and zffixed their official seals the date and'year

first above written.

7 :
DATED: 7/ &5 i s ad O e
7 #ORTE R. WHITTIER, Buccessor
Trustea ¢f the Estate of Lynm
Beu and Lessor

/7y ‘ j/wzj{ ,6 e

DATED: £ .

f?my BELS, Lessaea
7

S8TATE OF IDAHO )
) 818,
County of Bannock 3

Ca this Qjﬁ day of kpril, 1954, before me, a Notary Public in
and for the State of Idahc, persorally appeared MONTE R. WHITTIER,
known to me to be the person whose name is subscribed to the

!

foregqoing instrument, and acknowledged to me that he executed the

same.

I¥ WITNESB WHEREOF, I have hereunto set zy hand and affixed my ;
B

official seal the date and year first above written.

\ : /7, L
mzébﬁ/ K syrgest’
NOTARY PBUBLIC POR IDAHO
Residing at: Pocatello, Idaho

My Commission Expires
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3TATE OY IDAHG )
y mu.
County of Bannock )
on this fﬁil day of April, 1594, before me, a Notary Public in
and for the State of Icdaho, personally appeared JERRY BEU8, known
to me to be the perscn whose name is subscribed to the foregoing
instrumen®, and acknowledged to me that he executed the sanme.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my

official seal the date and year first above written.

_%ﬂkzbﬂgydééz¢b—§%2é4h45¢L/

IRRC IOTARYZPUBLIC FOR IDAHO
s ' lesiding at: Pocatelle, I&aho

'1u§'é6mmiq§iopjxxpircs
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FARM LEASE

THIS INDENTURE madé and entered into this |5 day of CBrwosy 2007, by and
between JOHN C. SOUZA, Trustee of the Estate of Lynn Beus, hereinafier referred to as the
Lessor; and JERRY BEUS, a single person of Soda Springs, County of Caribou, State of Idaho,
hereinafter referred to as Lessee.

WITNESSETH: That for and in consideration of the covenants, conditions, and
agreements hereinafter set forth and the payment of the rent hereinafter specified, the Lessor
does hereby lease, demise and rent to the Lessee the following described property situated in
Caribou County, Idaho, to-wit:

Approximately twenty-five hundred (2500) acres of farming and ranching land,

located in the S % of the SW Y% of Section 25; SW 1-1/4 of the SW 1/4; S 12

of the SE % of Section 26; SE %; E % of the NE %; and the E 2 of the SW %4

of Section 34; the W 1%, the NE ' the W }4 of the SE % of Section 35;

Township 8 South Range 32 EBM: Section 2; tract in Section 3; tract in

Section 10; tract in Section 11, in the Township 9 South, Range 42 EBM,

in the approximate acreage of 2,521 acres.

TO HAVE AND TO HOLD the said premises together with the appurtenances, rights,
privileges, easements thereunto gmg or appertaining, for the period from-Jaue— 1, 2007
throughQec 31 1,20 11; an@es is lease is sooner terminated as hereinafter provided. Further,
Lessee shall surrender to the Lessor upon the termination of this lease all land in which crops
were grown for the crop year when the lease is terminated to allow the Lessor to prepare said
lands for crops to be planted during the year following the date of the termination of this lease.

IN CONSIDERATION OF the demising and leasing of said premises as aforesaid, the
Lessee covenants, stipulates and agrees to pay:

1. The sum of ($12,000.00),to be paid to Beth Beus.

2. The taxes on the real property of the trust.
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3. Any and all payments that may be done in’ the real property annually.

IT IS UNDERSTOOD AND AGREED that the Lessee shall be compensated for any and
all improvements he makes to said leased premises. Said compensation shall be paid to the
Lessee herein at the time said improvements are made and completed, as set forth in the terms of
the trust.

IT IS FURTHER UNDERSTOOD AND AGREED between the parties heretofore as
follows, to-wit:

The Lessee is to maintain the irrigation pumps, mainlines, and sprinkler heads and any
irrigation equipment as necessarily used for the irrigation of the farm.

The Lessee is to furnish all fertilizer, spray chemicals and chemicals that might be
needed for the operation of the farm in a good and husband-like manner.

The Lessee shall continue to remove rocks which might interfere with the orderly
fanming operation at his cost and expense.

The Lessee shall maintain the liability and property and fire insurance policy covering
the farming operation and the iauildings and other property in his possession 2all to the end that if
a catastrophe occurs that said benefits paid under the insurance policy will be able to replace any
improvements, homes, outbuildings, pumps or its equivalent. Further, that the property will be
protected and will remain in as good a condition as it is now with reasonable wear and tear
excepted.

IT IS FURTHER UNDERSTOOD AND AGREED that adjacent to the farm lands
heretofore described, there is an old house which is unoccupied. Beth Beus is to have full
control over the disposition and use of said house and it shall be her election as to whether there

will be any insurance for casualty, fire, or theft upon said premises.
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The Lessor shall maintain all irrigation ditches and do all irrigation, in accordance with
good and productive irrigation practices. In Lessor’s sole discretion and as Lessor sees fit.

The Lessor may pasture the unused portion of lands which are adjacent and contiguous to
the farmed land for pasture of his own horses or livestock.

The Lessor shall pay all taxes on the real estate which is owned by the Estate or Trust.

The Lessee shall, at his own proper costs and expense, maintain said fences and be
responsible for all repairs thereto during the term of the lease.

The Lesseé shall be solely responsible for any and all loss or damage which may be
occasioned to Lessee or any other party by virtue by escape of Lessee’s stock from the leased
premises.

IT IS HEREBY EXPRESSLY UNDERSTOOD AND AGREED that certain portions of
the boundaries of the above-described property are subject to existing fencing agreements with
adjoining landowners and the Lessee agrees to comply with the terms of the agreements.

Further, Lessee shall keep the leased premises free from noxious and offensive weeds
and agrees to spray and eradicate the same whenever necessary, all in accordan!ce with Caribou
County Weed Control Regulations.

That Lessee agrees that at the termination of the lease, they will surrender possession of
the leased premises to Lessor without further demand or notice. Said premises shall be in good
order and condition as the same was when they were entered upon by the Lessee, loss by fire or
inevitable accident or ordinary wear and tear excepted.

The Lessee shall not permit or suffer waste on said premises or any damage thereto.

The Lessee shall not assign this lease for rent, sublet or underlet the demised premises, or

any part thereof, without first obtaining the previous consent in writing, of the Lessor but the
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Lessor agrees that he will not arbitrarily withhold consent to an assignment of this lease or
renting, sublefting or under letting of the demised premises by the Lessee by a reasonable or
reliable person or persons provided, however, any such assignment, renting, subletting or under
letting by Lessee, with or without the consent of the Lessor, shall not relieve the Lessee from any
of its covenants, agreements, or obligations under this lease.

The Lessee has wcareﬁ:lly inspected and examined all property included on the lease,
including, but not limited to, the condition of the soil, productivity of the farm, condition of
improvements, and conditions and adequacy of the irrigation system and the Lessee accepts the
same in an “as is” basis. Any warranty as condition of any property is expressly disclaimed.

That time is of the essence with this agreement and in the event the demised premises are
vacated, or defanlt be made in the performance of any of the covenants and conditions conveyed
in this lease on the part of the Lessee to be kept or performed, or if the Lessee shall file a petition
in bankruptcy or be adjudicated as bankrupt or make any assignments for the benefit of creditors,
or take advantage of any insolvency act, and such condition or default shall continue for a period
for thirty (30) days after the deposit in the mail by Lessor of a notice from the Lessor sent by
registered or certified mail, postage prepaid, to the Lessee at Soda Springs, Idaho or at such other
address as maybe given in writing to Lessee to Lessor, demanding payment, perforrnance or
removal of any of the aforementioned conditions or compliance with any of the terms and
conditions hereof, then the Lessor may, at his election, without further notice, in addition to such
other remedies as Lessor may have at law or in equity, terminate this lease and the terms thereof
and in such event, after such default, the Lessee shall be deemed guilty of unlawful and forcible
detention of the premises. In the event of any forfeiture or termination under the provisions of

this lease, either with possession resumed or without possession resumed by the Lessor, the
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Lessee shall not , thereby or by otherwise, be released or exonerated from liability to pay the
Lessor the rent herein and hereby provided for, but in any such event of default and termination
of this agreement, the entire amount of such rent for the full unexpired term of the agreement
remaining unpaid, shall be, at once, due and payable to the Lessor from and by the Lessee
without demand, as agreed liquidated damages and wmpens;éon for such breach of default and
its consequence to the Lessor. The Lessor shall be at liberty to relet the premises and in the
event of such reletting, only the rental actually paid to and received by the Lessor after deducting
therefrom all reasonable costs to the Lessor of such reletting, shall be credited upon the rental or
to become due by the Lessee to the Lessor.

Thét the waiver by the Lessor of any breach by the Lessee hereunder shall not be deemed
to be a waiver of any subsequent breach. Failure of the Lessor to insist upon strict performance
and Lessor shall not relinquish his right to thereafter and force such performance.

- That in addition to the remedies hereinabove recited, the Lessor shall also have such
other remedies as are afforded by law or equity in the event of any breach of any of the
covenants and conditions herein contained by Lessee.

That Lessor shall have the right to enter upon the premises at any reasonable time to
inspect and examine any and all parts thereof.

That this lease shall not be construed to deem to create or give rise to any partnership or
employee/employer relationship between the parties.

The Lessee shall, at their expense, maintain public liability insurance insuring the Lessor
and Lessee against personal injury or death and property damage claims with a reputable
company, arising out of the use and occupancy of the premises and from the operation conducted

on said premises with the limits not less than $50,000.00 per person or $100,000.00 per accident.
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That for and in consideration of the sums heretofore recited as rental to be paid by the
Lessee to the Lessor, the Lessor does hereby grant to the Lessee an option to extend the lease for
aone (1) year period at a rental price to be negotiated by the parties by Lessee giving notice to
the Lessor at P. O. Box 1361, Pocatello, Idaho 83404, to the attention of John C. Souza, or at
such other place as the Lessee may designate within rﬁnety (90) days of the expiration of the
lease herein provided with the exception that if it should be determined that because of the
Estates financial condition that any part of the land should be sold, divided or set aside for any
purpose.

IT IS UNDERSTOOD AND AGREED between the parties that the Lessor shall have the
right to terminate said lease or to renegotiate the terms at the end of the year.

IT IS FURTHER UNDERSTOOD AND AGREED between the parties that the Lessor
shall not lease the said property to any other person during the initial terms of the lease herein
provided except in case of hardship or unforeseen circumstances arising which makes it
impossible to continue on with the lease agreement.

IT IS UNDERSTOOD AND AGREED between the parties that this lease is subject to
the terms of the Last Will and Testament left by Lynn Beus and subject to the terms of the Trust
established by Lynn Beus for and on behalf of his wife, Beth Beus.

THE PARTIES HERETO AGREE that should either party default in any of the
covenants or agreements contained herein that the defaulting parties shall pay to the other party
all costs and expenses, including but not limited to a reasonable attorneys fee which the non-
defaulting party may incur in enforcing the agreement or in obtaining the possession of the
premises covered hereby or in pursuing any remedy provided hereunder by the statute of the

State of Idaho whether such remedy is pursued by filing suit or otherwise.
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That the provisions of this lease shall be binding upon the heirs, successors,
administrators, and assigns of the parties hereto.
IN WITNESS WHEREQOF, the parties hereto have set their hands and seals as of the day

and year first above written.

et

OHN C. SOUZA

S
OI‘

C
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LOAN NUMBER ACCT. NUMBER INITIALS

60 150 02741 519-56-3596 S ™

NOTE AMOUNT INDEX |w/Mergin} RATE MATURITY DATI LOAN PURPOSE
$372,740.00 Wall Street Journel Prime plus 7.750% ° 12/01/08 Agricuitural

3.000%
Craditor Use Oniy

PROMISSORY NOTE

{Agricultural - Single Advanca - Variabla Rate|

DATE AND PARTIES. The date of this Promissory Note {Nota) is June 7, 2002. The parties and their addrasses are:

LENDER:
{RELAND BANK
9B W. 2nd S.
PO Box 887
Soda Springs, Ideho B3276
Telephone: {20B) 547-2191

B2RAOWER:
JERRY BEUS
3126 WOOD CANYON RD.
P.0.BOX 712"
SODA SPRINGS, Idaho B3276

1. DEFINITIONS. As used in this Note, the terms have the following meanings:
A. Pronouns. The pronouns *i,* “me,” and “my” refer to each Borrower signing this Note, individually and together with their heirs, successors and assigns,
and each other person or legal entity lincluding guerantors, andorsers, end surgties) who agrees to pey this Note. "You* and "Your® rater 1o the Lender, with its
perticipents or syndicators, successors and Besigns, or any parson o company that acquires an interest in the Loan.
B. Note. Note rafers to this document, and any extensions, renawels, moditications and substitutions of this Note.
C. Loan., Loan relers to this wansaction generslly, inciuding obligations end duties erising from the terms of ell documents prepared or submitted for this
transaction such as applications, security agreements, disclosures of notes, and this Note.
D. Property. Property is any property, raal, personal or intangible, that secures my pertormance of the obligations of this Loan.

E. Percent. Rates and rata change limitations are exp d as ar lized per

2. PROMISE TD PAY. For valus received, | promise to pay you or your ordar, at your address, or at such othar location es you may designete, tha principal sum of
5372.740.00 [Principall plus interest from June 7, 2002 on the unpeid Principal balance until this Note matures of this obligation is eccelarated.

3. INTEREST. Interest will accrua on the unpaid Principal balance of this Note at the rate of 7.750 percent {Interest Ratal until June 7, 2003, after which time it
may change as described in the Verieble Rete subsection.

A. Post-Maturity interest. After merurity or acceleretian, interest will accrue on the unpaid Principal balanoe of this Note at the Interest Rate in effect from time

1o time, untl paid in lull.

B. Meximum Interast Amount. Any amount assessed or coflected as interest under the terms of this Note or obligation will be limited 10 the Meximum Lawtul

Amount of interest allowsd by stata or federal law. Amounts collacted in excess of the Maximum Lawful Amount will be applied first 1o the unpaid Principal

balance. Any remainder will be refunded to me.

C. Statutory Authority. The amount essessed or collected on this Note is authorized by the ldaho usury laws under Idako Code §28-42-201.

D. Accrual. During the scheduled tarm of this Loan intarest eccrues using an Actual/36E days counting method.

E. ¥nrizhle Bsta. The Intersat Rate may chanps during tha lerm of this yrensecton.
(1) Index. Beginning with the first Change Date, the Interest Rate will be based on tha following Indax: tha highest base rate on corporate loeans posted by
at least 75% of the nation’s 30 lergest banks that The Well Straet Journel puhlishes as the Prime Rate.
The Current Index is the most recent index figure aveilable on sach Change Dare. You do not guaranty hy selecting this Index, or the margin, that the
intarest Rate on this Note-will be the same rate you charge on any other l0ans ar class of losns you make to me or other borrowers. ([ this Index is no
lonper available, you will substitute e simifar index. You will giva me notica af your choice.
{2) Change Dawe. Each date on which tha interast Rate may change is called a Change Date. The Interest Rate may change June 7, 2003 and ernuelly
thareafter.
(3} Calculetion Ot Change. On each Change Date, you will celculate the Interest Rate, which will be the Current Indax plus 3.000 percent. The result ot
this calculation will be rounded 1o the nearest .25 percent. Subject to any limitations, this will ba the Inarest Aste until the next Change Dete. The new
Interest Rate wili become effective on each Change Date. The Interest Rate and other charges on this Note will never exceed tha highast rete or charpe
gliowed by law for this Note.
(41 Interest Rete Carryover. Any changes in the Indax which are not refiected in a rate adjusimant mey be cerriad over 10 subseguent rate adjustment
perlods, and be implemented 10 the extent nat offset by apposite movament in the Index.
{6} EHect Ot Variable Rete. A change in the intarest Rate will have the following affact on the payments: The amount of schaduled payments will change.

4. ADDITIONAL CHARGES. As additionel cansideration, | egree 1o pay, or heve peid, these additionel fees and charges,
A. Nonrefundabla Fees snd Chargas. The tollowing fees ere earned when collectad and will not be refunded if | prepay this Note belore the scheduled maturity
date.
Title inauranca. Ain} Title insurance fae of $1,780.03 payable from the loan proceads.
Rooording - Morigege, Aln} Recording - Mortgage fes ot $6.00 payable from the loan proceads.
Lonn Origination. Aln) Loan Origination fee of $5,000.00 payabla from the losn proceads.
GUARANTY FEE. Aln) GUARANTY FEE fee of $3,354.66 paysbie from the loan proreeds.
Flood Check. A{n) Flood Check fee of 618.00 payable from the ioen proceads.
Filing. Ain) Filing fee of 635.00 payable trom the loan proceeds, .
Appraisal. Ain) Appreisal tae ot §1,500.00 payabte from the loan procaads.

| underetand and agree that soma payments to third parties es part of this transection may slso invalve money tetained by you or paid back 10 you as commissions
or other remuneretian.

5. PAYMENT. [ agree 10 pay this Nowe on damand, but il no damand is mada, | agree 1 pay this Note in 7 paymants. A payment of $42,919.09 will ba due
December 1, 2002, and on the same day each year theresfter. This scheduled payment amount may chenga To raflect changes in the Intareat Rate as described in
the Variable Rete sutisection of this Note. A fina! payment of The entire unpaid balance of Principe! and interest will be dus December 1, 2008.

Paymants will bo rounded up to the neerast $.01. With the final paymant | also apree to pay any additional fees or charges owing and the amount of any advances
you have made 10 others on my behslf. Payments scheduled 10 ba paid on the 29th, 30th or 315t day of a month that tontains no such day will, instead, be made
on the last day of such month.

It the amount ot & scheduled payment does not equal or exceed interest accruad during the paymant perod the unpaid portion will be edded to, and will be payabls
with, the next schaduted payment.

Each_pavmlnl | make on this Note will} be applied first 10 interest thet is due then to eny charges thet | owe other than principal and interest, end Hinslly 1o principal
that is due. I you and | agree to & differant application of payments, we will describe our agreemant on this Note. The actual amount of my final payment will
depand on my payment reeard.

6. PREPAYMENT. | may not prapay this Losn in tull. Any partial prepayment will not excusa eny later schaduled payments uniil | pay in tull.

JERRY BEUS
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7. LOAN PURPOSE. The purposs of is RESTRUCTURE NOTE 6020002480, 6020002482, 8020002315 0002303 AND ADDITIONAL MONEY
FOR DEBT CONSOLIDATION. .

8. SECURITY. This Loan is secured by separete security instrumants prepered togathar with this Nota as follows:

Document Name Partias te Document ) 5 i
Security Agreement - JERRY BEUS JERRY BEUS ?‘[ 7
Mortgage - 3125 WOOD CANYCN RD, The Lynn G. Beus Trust

P.O. BOX 712

9. DEFAULT. | understand that you may demand payment anytime at your discration.. For example, you may demand payment in full if any of the following oceur:
A. Peymenis, | (ail to make a payment in full when due.
B. Insolvency. | meke en assignment for the benefit of creditors or become insolvent, either because my liebilities exceed my assets or | am unable o pay my
debts as thay bacome due.
C. Death or Incompatency. | die or am declared legally incompstent.
D. Fallure 10 Perfarm. | tail 10 perform any condition or to keep any promise of cavanant of this Note.
£, Other Documenis, A default occurs undar the 1arms of any other transaction document.
F. Other Agraements. | am in dalault on any other debt or agraement | have with you.
G. Misreprasentation. | make any verbal or wiittan statament or piovide any finencial information that is untrue, inaccurate, or conceaals a mararial fact at the
time it is mede or provided.
H. Judgmen1. | fail 1o satisly or appsal any judgmeant against me.
|. Fortsiture. The Property is usat in a manner o1 for a purpose that throatans confiscation by a legal authority.
J. Neme Chenge. | change my name or assume an additional name without notitying you before making such a change.
K. Proparty Trensier.. | wanster all or a substantial part of my money or proparty,
L. Property Valus. The value of the Property declines or is impaired. i
M. Eroslon. Any loan proceads are used for & purpose that will contribule 10 excessive srogion of highly erodibie land nr 1 the :onv:rsinﬁ of wetlands 10
produce an agricultural dity, as further lai by tederal law,
N. insecurity. You reasonably baiieve that you are insecure,

10. ASSUMPTIONS. Someone buying tha Proparty cannot assume the obligation. You may daclare the entire batance of the Note to be Immediately due and
payable upon the creetion of, o7 contract for the craztion of, any lien, encumbrance, or wensfer ot the Proparty. Howsver, | may aell or similarly dispose of any
Products that ara farm products or inventory darived from farm products,

11, WAIVERS ANO CONSENT. To the exiant not prohibited by law, | waive protast, pi n for pay L d, notice of accelaration, natice of intent to

accalerate and notica of dishonor.
A. Additionel Weivars By Borrower. [n addition, |, ant any party 1o this Note and Loan, to the extent parmittad by law, consent to cerain actions you may take,
and ganerally waiva defenses thet may be available based on thase sctions or besed on 1he staws of a party to this Note.
{11 You may renew or extent payments on this Note, repardiess of the number of such renewals or extansions.
12} You may release any Borrower, endorser, guarantor, surety, accommaodetion make! or any other co-signer.
[3t You may relpase, subslitute o7 impair any Property securing this Note,
(4] You, or any institution parvicipeting in this Note, may invoke your right of sat-ofi.
{8} You may anter into any seles, rapurchases or perticipations of this Note 1o any person in any amounts and | waive notice of such selss, repurchases or
perticipstions,
(6] | agree that any of us signing this Note es a Barrower is authorized to madify the terms of this Note of any instrument securing, guarantying or relating
10 this Note.
B. No Waiver 8y Lendar. Your course of dealing, or your forbearsnce from, or dalay in, 1he axercise of any of your rights, remedies, privilagas or ripht 1o insist
upon my strict parformance of any provisions contained in this Note, or other Loan documents, shall not be construed as a waiver by you, unless any such
wajver is in writing and is signed by you,
12. REMEDIES. Aftar | dafaull, and after you give any legslly required notica and opportumnity to cure the default, you may at your oation do eny one or more of the
tellawing,
A. Accelaratlon. You may make ail or any part of the amount owing by the tarms ol this Note immedistely due.
B. Sources. You may use any and all remedies you have under state or tederal law or in any instrument securing this Nota,
C. Insurence Bemnefits. You may meke a claim for any end ali insurance benslits or relunds that may be aveilabls on my dafault.
D. Peyments Mada On My Bahalf. Amounts advanced on my behalf will be immedistely due and may be added to the balence owing under the wrms of this
Note, end accrue interest at the highest post-maturity interesi rate.
E. Attachment. You may attach of garnish my wages or earnings.
F. Set-Off. You may usa the right of eat-off. This meens you mey set-off any amount due and paysble under the terms ot this Note against any right | have 10
recaive money from you.
My right to recaive money from you includee any deposit ol share account balance | have with you; any money owed 1o me on an itam pressnted to you of in
your posseasion for collection or exchanpe; and any repurchesa agreemant or other non-deposit obligation. “Any amount due and payable under the terms of
this Note” meens the total amount to which you ere entitied to demand paymant undar the terms of this Note at the time you set-off,
Subject 1o any other writtan contract, if my right to receive money from you is elso owned by someane whe has not agreed to pay this Nota, your right of sar-
off will apply 10 my intarast in the obligation and to any other amounis | could withdraw an my sole request or andorsemant,
Your right of set-off does not apply ta an account or othar obligation where my rights srise only in a represantetive cepacity. !t also does not apply to any
Individual Reti 1t A nt or othar ferred reticemant account.
You will not be fiable for tha dishonor ot any chack whan the dishonor accurs because you set-olf sgeinst any of my accounts. | agree to holtl you harmleas
from any such cleims arising as a resuit of your axercise of your right of set-off.

G. Waivar. Excapt es otherwise required by law, by choosing any ane or more of these remedies you do not give up your right 10 use any other remsdy. You
do not waiva a defsult if you choose not 1o uss a remedy. By alecting not 1o use any remedy, you do not weive your right 1o latar consider the event a default
end 10 use any ranedies if the dafault eontinues or occurs egain.

13. COLLECTION EXPENSES AND ATTORNEYS' FEES. On or after Dafeult, 10 the extent permittsd by law, | agree to pay all expenses of collaction, enforcament o1
protection of your rights end remedies under 1his Note, Expenses include, but are not limitad to, attomeys* fees, court costs and other legal expenses. These
expenses are due and payeble immediately. If not paid immediataly, these expenses will bear imerest from the date of payment until paid in full at the highest
interest rate in effect as provided for in the terms of this Note. All fees and axpensas will be secured by the Property | hovs granted 1o you, if any. To the extent
permitted by tha United States Bankrupicy Coda, | agree 1o pay the reaaonable attorneys' fees you Incur ta collect this Debt ss ewarded by any court axetcising
jurisdiction under tha Benkruptcy Code.

14. WARRANTIES AND REPRESENTATIONS. | hava the righ and authority 1o &nter into this Note. The execution and delivery of this Note wili not viclate any
agreamant governing me or 1 which | am a party.

15, INSURANCE. | understend end egree that any insurance premiums paid to insurance companies us part of this Loan Agreement will involve money tetained by
you or paid beck to you ss issions or other rem ion.
A. Property Insurance. | will insure or retain insurance coverage on the Property and abide by the insurance raguirements of any security instrument securing
this Loan,
B. Ineurance Warrantiea. | agree 10 purchaee any insurance coveragas that ars required, in the amaunts you raguire, as described in this or any ather documents
! sign for this Lean. | will provide you with continuing proat of cavarage. | will buy or provide insurance from a firm licensad 1o do buainess in the Stets where
the Property is lacatad. !f | buy of provide tha ineuranca from someona other than you, the firm will be reasonably acceptable 10 you. | will heve the insuranca
company name you as laas payee on eny insurance policy. You will epply the insurence procesds towerd whet { owa you on the outstanding balance. { agree
that if the insurence procaeds do not cover the amounts | still owe you, | will pay the difterenca. | will keep the insurance uniil ell debrs secured by this
apresment sre paid. [f | want to buy the insuranca from you, | have signed a separats statemam agreeing to this purchese.
C. Prepeyment. If | prapay in full or if | default end you demend payment of the unpeid balance, | may be entitled 1o a partial refund credit of any prepaid,

d insurence pramiums. This refund mey be abtained fram you or from the insurence company nemed in my palicy or cervificate of insurance.
JERRY BEUS -
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16. APPLICABLE LAW. This No! 1ed iy the laws of |daha, the Unitad States of Ameriva and to the & ad, by the laws of the jurisdiction whare

the Property is locatad.

17. JOINT AND INDIWVIDUAL LIABILITY AND SUCCESSORS. My obligation ta pay this Loan is independant of the obligation of any other person who has also
apreed ta pay it. You may sue me slone, of anyone else who is obligstad on this Loan, or eny number of us together, to collect this Loan. Extending this Loan ot
new obligetions under this Loan, will not affect my duty under this Loan and | will still be obligated 1o pay this Loan. The duties and benefits of this Loan will bind

and benafit the successors and assigns of you and me.

18. AMENDMENT, INTEGRATION AND SEVERABILITY. This Note mey not be amended or modifiad by oral ap: 1, No d or modification of this Note
15 sffectve unless made in writing and executed by you and me. This Note is the iate and final exp ien of the ag . If any pravision of this Note is
unentorcaable, then the unenforceable provision will be severed and the ramaining provisions will still be enforceable.

19. INTERPRETATIONM. Whenaver used, the singular includes the plural and the plural includes the singular, The section headings are far convenience anly and are
not to be used ta intetpret or define the terms of this Note.

20. NOTICE, FINANCIAL REPORTS AND ADDITIONAL DDCUMENTS. Unless otherwise requirad by law, any notice will be given by delivering it or mailing it by first
class mall 1o the appropriate party's address listed in the DATE AND PARTIES section, or to any other address designated in writing. Notice 1o one party will be
deemed ta be notice to all perties. | will inform you in writing of any change in my neme, address ar other applicetion informetion. | will pravide you any financial
statement of information you request, Al financial statements and information | give you will be correct and complete. | agree to sign, deliver, and file any
additional docunwents or canifications that you may considar necessary 10 perfect, continue, and preserve my obligations under this Loan and to confirm your iian
siatus on eny Property. Time is of the essence.

21. CREDIT INFORMATION. | agree that from time to time you may obtain credit information about me fram othars, including other lenders and credit reporting
agencies, and report ta others (such as a credit raporting agancy} your credit experiance with ma. | agrae that you will not be liable for any claim arising Iram the
use of information provided to you by othars or for providing such infarmetion to othars.

22, ERRORS AND DMISSIONS. | agree, il raquested by you, to fully cooparate in the correction, if necessary, in the raasonabla discretion of you of any and all loan
closing decuments so that all decuments accuretely describe the loan between you and me. | agree to assume efl costs including by way of illustration end not
fimitetion, actual expenses, legal fees and markating losses for failing to reasanably comply with yaur requests within thirty (30) days.

23. SIGNATURES, By signing, | egree to the terms containad in this Note, | aisn acknowledpe receipt of & copy of this Note. |

LENDER:
//.ﬁ
Iralend Bank”
< . &
om MeBride, AVPLY
{Attest)

JERRY BEUS
ldaha Promissory Note Inniels
ID/4TMeBride0052980000352B0 17060702N ©1998 Bankers Systems, Inc., St. Cloud, MN Exfpare Pape 2
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Aberdeen Office
386 N. Main
Aberdeen, ID 83210
397-7100

Carey Office
20449 Narth Main
Carey, ID 83320
§23-9300

Downey Office

17 East Center
Downey, ID 83234
B97-5226

Grace Office

1 North Main
Grace, 1D 8324]
425-3066

Inkom Office

110 Hwy. 30 Bast.
Inkom, ID 83245
778-3354

Lava Office
146 Bast Main
Lava, ID 83246
776-5656

Muckay Office
208 South Main
Mackay, ID B3253
588-2100

Montpelier Office
420 North dth Stree
Montpelier, ID 8325¢
847-3100

Pocatello Poleline Office
2715 Poleline Road
Pocatelio, ID 83201

. 233-1816

Pocatello Ysllowstons Office
486 Yellowstone Avenue
Pocatello, ID 83201
233-0022

Preston Office

85 Bast. Oneida
Preston, ID 83263
£52-2400

Soda Springs Office

98 West 2nd South
Soda Springs, TD 83276
547-2191

r
[

"THERE IS A DIFFERENCE.

Home Office » 33 Bannock Street * Malad City, Idabo 83252 » 766-2211

September 24, 2008

Racine Olson Nye Budge & Bailey Chartered
201 East Center Street

P.O.Box 1301

Pocatello, ID 83204

Re: Lynn Beus Trust
Dear Mr. Shaffer

This letter is in regards to the faxed request in regards to two mortgages, No.s
166205 and 166206,

The loans pertaining to theses mortgages were to term out past operating lines
of credit and the second one was for cross collateralization of a new operating
line of credit.

The new operating line of credit was paid off by Jerry Beus. The term loan
was paid off by The Lynn G. Beus Trust.

If you have any questions or concerns, please contact me at 547-2191.
Sincerel

Tom McBride
Sr. Loan Officer/AVP
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Aberdeen Office
386 N. Main
Abexdeen, ID 83210
397-7100

Carey Office
20445 North Main
Carey, ID 83320
823-9300

Downey Office

17 East Center
Powney, IP 83234
897-5226

Grace Office

1 North Main
Grace, ID 83241
425-3066

Inkom Office

110 Hwy. 30 Rast.
Inkom, 1D 83245
775-3354

Lava Office
146 Bast Main
Lava, ID 83246
776~5656

Mackay Office
208 South Main
Mackay, ID 8325)
586-2100

Montpelicr Office
420 North 4th Street
Montpelier, XD 83254
847-3100

Pocatello Poleline Office
2715 Poleline Road
Pocatello, ID 83201
233-1816

Pocatello Yellowstone Office
486 Yeliowstone Avenus
Pocatello, 1D 83201
233-0022

Preston Office

85 Hast. Opsida
Pregton, 1D 83263
852-2400

Sods Springs Office

98 West 2nd South
Soda Springs, ID 83276
547-2191

THERE IS A DIFFERENCE~

Home Office « 33 Bannock Street « Malad City, Idaho 83252 = 766-2211

October 14, 2008

Racine Olson Nye Budge & Bailey Chartered
201 East Center Street

P.0. Box 1301

Pocatello, ID §3204

Re: Lynn Beus Trust
Dear Mr. Shaffer:

This letter is in regards to the phone request that you asked for on October 14,
2008 dealing with the origination of the to loans/mortgages it question.

Jerry Beus originated the two loans/mortgages. The smaller loan was his
current operating line of credit and the other was a combination of some loans

that Jerry needed to have restructured.

Again, Jerry paid off the smaller loan/mortgage. The other note was paid
through Caribou Land Title and on the memo section of the check the
following is stated;

Loan *****¥**% Jerry Beus #17383 The Lynn G. Beus Trust
Therefore, I am assuming that the Truét paid that loan/mortgage off.

If you have any further questions or concerns, please contact me at 547-2191.

Tom McBride |
Sr. Loan Officer/AVP
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R STATE MORTGAGE 16620

THIS MORTGAGE, mads by THE _LYMN G. BEUS TliUST

of the County of __CARIBOU . Statg of ___IDAHO . as Mortgagor, and IRELAND BANK, a corparation,
atits office in__SODA _SPRINGS .

WITNESSETH:

Thatthe said Morigagor hareby grants, bargains, sells, and conveys unto the said Mortgagee, its succassars and assigns
forever, the following described real property, situated in CARIBOU County, State of ldaho, to-wit:

TOWNSHIP 8 SOUTH, RANGE 42 EAST OF THE BOISE MERIDIAN:

SECTION 25: Siswi.

SECTION 26: S3SE}, Swiswi.
SECTION 34: EiNE}, EiSWS, SE}
SECTION 35: N}, Swi, WiSEL.

TOWNSHIP 9 SOUTH, RANGE 42 EAST OF THE BOISE MERIDIAN:

SECTION 2: LOTS 2, 3, 4, 5, 6 and 7, SWINEl, Siwwi, Niswi, WWi SE}.
SECTION 3: LOTS 1, 2 and 3, SiNE}, SEiNW}, Si.

SECTION 10: NiN{, SEINE}.

SECTION il1: LOTS 2 and 3, SINWi, Wiswi.

TOGETHER WITH all water, water rights, dilch, dilch righls, improvemenis, priviieges and appurienances thereunto belonging and the renls,
issues and profhis thersal.
Sald Morgagar heraby warranis The lllle o saitl land and appurlenances agains! all parsons whomsosver and agrees 10 dafend the same.

This grant is intended as & movigaga:
{1) To sacure the payment of the principaf sum of_ THREE HUNDRED SEVENTY TWO THOUSAND SEVEN HUNDRED
FORTY DOLLARS AND 00/100 + + + + + + + + + + + + + + + +
DOLLARS ($_372,740.00 ) lawiui money of the Uniled Staies of Amati ik d and rding 1o the terms of a Promissary nole executsd and
deliveredonthe __Jth dayol__JUNE, 2002 #%X by Morigagor es maker, to the Mortgages herein as payes, with both principal and interest
baing payable at the Moripagee's oifice above referanced, with the fina} payment, if nol sooner paid, to be due and payabis on the ___ 15t day of
DECEMBER X_2008.

(2) To ascure the payment of any and all further sums as may be hereatiar loansd or ad d Moripagor by Marigagee during the ext of this
Mortgage, whather representsd by notes, opan accounis, dralts, of otherwise, Il being the expreas inténllon M the parties that this mortgege shall sland as
continuing security tor 8l such loans, together withinlerest thereon and afl costs, disbursemants and akomay tees that become payabie by Morigegnr hete undar.

Moarigagor covananis and agrees 10 keep the buildings located upon the premises insured, In a company esfistaciory to Mortgagee, lor at lsast
$_126,600.00 . with loss payable to Mongapee, and further thal sach poficy of renewal thereof shail be defivered Io said Morgagee. In the
even! Mongagor falls 1o Insure or falls o pay the insurance premiums when due, Mortgagee may insure Seld buildings.

Morigagor hereby covenants and agress 10 pay before the sams becomes definguant, all lexes and assessments levied or assassed upon or egainst
the above-d premises, incloding ail personal taxes: and in the evert of Morigagor's faliure fo pay the same when due, the Mortgagee may make tha

paymenls.

Martgagar agreas not fo comimif or permit waste upon the gaped propertias and shall maintain the properties in as good condlfion as al prasant,

reasonable wear and lear excenlsd.

Fallure io pay, when dug, any sum hesaln ved {o be pald or d heraby or the tallure to comply with any of the lerms and condilians hereof
shall congtiute a delauht and shall cause the whale debl (o become immediataly due and colleciable at the option of the Martgagae, withoul natice, including all
manles paid by the sald Mofigagee for taxes, ascessments, insurance premiums, end any sum paid in protection of the fen of this morigage shall bear interesi
trom the date of such payment at the maximum rale of interest alowed by law.

Morigagee’s lallure to enlorce its rights upon breach of default of any of the Yerms herec! shall not thereby walve his rights in case of any subsequant

breach of defaull.

In the evant this Moctgage is foreciosad by Morigages, as provided by law, Mortgagor agrees to pay a reasonable altorney’s fee, the aunelubenllm
upon the saidpremises due and payabla when suil is bagun, The plainfit! in such sult of foreclosure shali be entiliad, withaul notics, Lo th !
lo coflect and regaive the rents, issues and profits of the , and aurdalmmwmmwasNCMMwNu nlslumedm:huuld
this morigage be foreciosed the properly described in the decree of foraclosure antered in such aclfon may be ordersd sokd en masse, or as lots or parcels at

the opfion ol the Morigapee.
Should the property herein marigaged be sold, ranslerrad or assigned by Morigagor, the entire unpaid sum then due hereon or secuted hereby shall

become immediataly due and payable.

This mortgage and the note secured herehy shall be govemed and construed according o the Jaws of the State of idaho.

The word “mongagor” and the lang of this instrument shall, where thare is more than nne martpagor, be consirued as plural and bs binding squally
on all mortgagars; and the word Maagee shellbe construed as lns!udlng any hwiul holder hereot; and both tha words *morigagor” and morigagee” ehall be
consirued as including the hairg, execulors, adma p ap 8, and assigns of each as the case may ba.

IN WITNESS WHEREOF , the Mortgagor___ ha s hereunto set _h1s _hand this th day o!
G. BEUS TRUST

__JUNE, 2002 ™

C. SOUzZA, TRﬁSTEE'§"<::;!/)

ELSONG YRR, FRERYON, ARD
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STATE OF IDAHO
COUNTY OF Caribou

Onthis__7th day of__June, 2002 x8 , before me, a Notary Public in and for said State of Idaho,
personally appeared __John C. Souza, known to me to be the trustee of the Lynn G. Beus Trust
kniown or identified 1o me to be the person(s) whose name is subscribad to the within instrument and acknowledged
to methat ___he - exscutad the same. the same for and on behalf of said trust.

IN WITNES“SZAVQHEHEOF. I have hereunio set my hand and af my official seal the day and year in this certificate first

above writtan. .-’ . - P
S il

Notary Public for Idaho,

Residingal: ___Lava Hot Springs, ID

’ My Commission expires 7/22/02
STATE OF IDAHO .
COUNTY OF '
On this day of .19 . betore me, a Notary Publicin and for said State of idaho,
personally appsared
known oridentllied to ma lo be the ol

the corporation that executed the within Instrumant, and acknowledged 1o me that such corporation execuled the same,
IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal the day and year in this certificate

first above written.

Notary Public for idaha,
Residing at:
My Commission expires

STATEOF DARO 11 66205

I .

D:‘?; nebh'l%":”\' !)ha_;,m Q‘nstmmam was filed at the request
a 4195 g is 13w

_&u -2 o'clock 2___m this day of

in my office and duly

recorded oflicial Records .2
R

Signature Deputy é 20
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LOAN NUMBER LOAN Nmv ACCT, NUMRER NL  JAYE INITIALS
80 200 02742 : r PEUS 619-56-3588 calo'{:w’ ™
NOTE AMOUNT { nrgin} RATE MATURIT! LOAN PURPOSE
$235.000.00 Weil Svswt Joutnal Prime pluz - 7.750% 12/07000 Agricultural
3.000%
Craditor Use Only

PROMISSORY NOTE

{Agricultural - Draw - Variable Rate}

DATE AND PARTIES. Tha dsta of this Promissory Note {Nota) is June 7, 2002. The parties and their addrasses are:

LENDER:
IRELAND BANK
98 W. 2nd S.
PO Box 887
Sodz Springs, ldaho B3276
Telgphone: (208} 547-2191

BORROWER:
JERRY BEUS
3125 WOOD CANYON RD,
P.0. BOX 712
SODA SPRINGS, Idabo 83276

1, DEFINITIONS. As uzed In this Note, the terms have the following mesnings:

The pronouns °1," “me,” and *my* refer to esch Borrowar signing this Note, individdnlly and together with their heirs, auccezsors and easigns,

A. Pronouns.
“You" and “Your” refer to the Lendar, with its

and sach othar person or legat entity (including guarantors, endorsers, and sureties) who agrees to pay this Note.

participants or sy 3, 5L and ig or any person or company that acquires an Im:nfn In the Loan.

B. Note. Note refers to this I, and any re , lcations and substittions of thix Nots..

C. Loan. Loan refere to this transaction generally, mcludino obligations and duties arising from the terms of all documents prepared or submitted for this
ransaction such as applicati security agr | 88 07 notes, and this Nota.

D. Property. Property s sny property, ranl, peraonal or intangible, that secures my parfarmnnce of v.hu obligationa of this Loan.

€. Percont, Rutes and rate change limitations are exp d a5 ar pe Q

2. PROMISE TO PAY. For value received, | promise t pay you or your ordar, 3t your address, or at such other looation ¥s you may desig amount
from time to time undu the terms of this Note up to the maximum tot! principal balance of 235, 000,00 (Pnndpall plue interest from the date of disbursemant, on

the unpaid o 9 Principe! until this Note matures or this oblipation is acosierated.

3. ADVANCES. Advances under thls Nota arz made according to tha foltowing terms and canditions.
A. Reguasts for Advances. My requests are a warranty that | am in compliance, with all the Loan doguments. When requirsd by you for & particular methad of
advance, my requests for an advance must apscify the requested amount and the date and be accompanied with any agrsements, documents, snd instruments
that you require for the Loan. Any peyment by you of any check, share draft or ather charge may, &t your op canstinte an advance on the Loen 10 me. All
advences wiil be made in United Stetes dollsrs. | wilf indemnlfy you and hold you harmiass for yeur request for sdvances that you ressanably
behnve 10 bs geanuine. To 1tha axtant parmintad by law, I wlt Ind-mnﬂy you -nd hold you hnnnlm making any request represents that |

B. Ad Umitati In ion o any other Loan oonditions, requests for, and \ following limitations.

1) Obligatory Advances. You will make all Loan edvances subject 10 this

{2) Advance Amount. Subleet Te the =rms and conditions
{3) Disb it af Ad . On my tulfil af this Note's

t | request
mannei as you and | agrea.
of my Loen 10 be grearer

{8) Credit Limit. ! undaratend thet you wili not ordinsrily grant a
than the Prinaipa! limit. You may, Bt your option, grant such a requast
{6} Recards. Youw records will be conclusive evidence as to the amount o
C. Additional Conditions. UPON BORROWERS REQUEST, ¥1,000.00 MINIMUM

4. INTEREST. Imerest will accrue on the unpaid Principal balancs of this Note at the
may change as described in the Variable Rate subsection.

A. Post-Maturity Interest.  After maturity or acosleration, intarest will accrus on tha

w0 time, until paid in full,

B. Maximum In(-rut Amaunt, Any amount assessed or collaotad es interest under the terms of IH: Note or obl:ganon will be limited 1o the Maximum Lawful

Amount of interest sllowed by ste1e or feders! law. Amounts collectad in excess of the Maximum Lawful Amoum will ba spplied first to the unpeid Principal

balance. Any remaindsr will be refunded to ma.

C. Statvtary Authority. The d or collactad on this Note i3 autherized by tha Idaho usuty laws under Idsho Code §28-42-201.

D. Accrual. During the schaduled term of this Loan interest meoruas using sn Actual/355 days counting method.

E. Variable Azte. Tha Intarest Rate may change during the term of this transsction. : .
{1 Index. Beginning with the first Changs Dats, the interest Rate will be buud an the following index; the highest base rate on corposate loans posted by
ot least 75% of ths nation’s 30 Iargest banke thet The Wall Strmet Joumsl q.ahlhhu as the Prime Rets,
The Currant index is the mast recent index figure svailable on each Cgpnw Datz, You do not guaranty by selecting thiz Indgx, or the mergin, that the
Interest Rete on this Note will be the same mte you charge on any other loans or slass of ioans you make to me or other borrowers. If thia index is no
longer svaiiable, you will substitute a cimilar index. You will give me notics of youwy cholce.
{2) Change Deta. fech date on which the Interest Rate may chenge iz calied a Changs Dm The
thereafter. o
{3) Caiculeton Of Chlhge On egch Change Dete, you will calculare the intsrest Rats, which wnll be
thiz calculston will bs rounded 1o the neerest .25 parcent. Subject to any limitations, this will ba the In
Interest Ante will bpcome effective on each Changs Datz. The intersst Rate and othar ulmpe: on this Now wnn neve:
allowaed by law for this Note. .
i4) Inwrest Rate Carryover. Any changes in the Index which are not refiested in a rate adj may be carred over to subsequant rate adjustment
periods, and ba Implemented to the oxtent not offset by opposite movement in the Index. ’
(51 Effect Of Vsriable Rate. A change in the Intereet Ruta will hava the following effect on the péymm: The amount of the final payment will changs.

plances end tha soarued interest.

a1 |lnterest Rate) until June 8, 2002, sher which time it

Principsl b’d.m of this. Note ot the Itarest Rats n ffeot from time

23t Reta msy change June B, 2002 and dsily

D percent. The result of
hatpe Dote. The new
ighest e or charge

5. ADDITIONAL CHARGES. As additionsl consideration. | agree to pay. or have paid, these additional hgn:lnd charges.
A. Nonrsfundable Fess and Cherges. The following (ou are earned when collected 8nd will not be refundsd if | prapay thie Note beform the vcheduled metunly

date, —_—
GUARANTY FEE. A(n) GUARANTYY FEE fse of 62 115.00 payable fram the ioen procaeds.
Loan. A{n) Loan fse of $1,220.00 payebic trom the ioan proseeds.

| understend end apres that some payments 1o third parties 28 part of this transsction may slso lnvolve monny retained by you or peid buck " YOU @6 commisaions
or other remunaration,

€. PAYMENT, | egree to pay thie Note on demand, but it no demend is mads, | agree 1o pay ﬂ'm Nmo in 3 gingle p:vmcm of 8il unpaid Princlpal and aocrusd
interest on Oecember 1, 2002.
JERRY BEUS

Idaho Promissory Nota Initials
ID/ATMcBride00528800003528004060702N ©1986 Bankera Svatems, Inc., St Cloud, MN Exfiaral ge 1
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yOoU have mage to others on My DARAIT. FAYMeNTS 8. .54UI80 10 De Dang on the 2Sth, 30th or 31s1 day of 8 mon, i1 containe no such gay will, (nstesd, be made

on the last dey of such manth.
pay in full.

7. PREFAYMENY. | may not prapsy this | Any partial prepayment will not excuge any later scheduled paym

8. LOAN PURPOSE. The purpose of thix Lot 002 OPERATING LINE OF CREDIT.

9. SECURITY. Thie Loen is secured by the following, previously executed, security instruments or agreements: SECURITY AGREEMENT DATED JUNE 7. 2002
COVERING UVESTOCK, EQUIPMENT, CHOPS AND FEED. REAL ESTATE MORTGAGE DATED JUNE 7, 2002 \—OVERING REAL ESTATE PROPERTY LOCATED 3125
WOOD CANYON RO. SODA SPRINGS, IDAHO  882786..

10. DEFAULT. ! understand that you mey demend payment Bnytime et your discretion. Fer zx-mpl:, you mey demend peyment in full if any of the following occur:

A. Payments. | fail to make a payment In full when due.

B. Insolvency or Bonkruptcy. | make an assignement for The benefit of creditors or becoms insolvent, either bn:ausz my llabiliies excead my essets or [ em
unabie 10 pay my debts as they due; or [ petition for pr jon under faderal, state or logal bankruprcy, Insolvency or debror relief lews, or am the

subjest of a petition or sction undar such laws end feil Yo have the patition or action dismissed within a rezsonable perlod of time not to exceed 50 daya.

€. Desth or Incompetency. | die or am declarsd Jegally incompetent.
D. Fellure to Perform. | f3il o parform any condition or to keep any promisa of covanent of thia Note.
E. Other Documenta. A defeult ocours under the terms of any other transaction documant.
F. Othar Agresmenta. | am in dafault on any other debt or agreement | have with you.
G. Misrepraesntation, | make any verbal of wiitten statément o provide any financial infarmatan that ls untue, inamumu. ar conceals a matartal fact et the
time it is made ar provided.
H. Judpment. | fail w satisty or nppeal any judgment sgalnst me.
{. Forfatture, The Property ie used in @ manner or for a purpose thet threatens confiscation by 2 legal uughyﬁty.
J. Name Change. | chenge my neme or essume en additional name without notitying you before making such a change.
K. Property Trancfer, | wanster all or 3 substantial part of my money or property.
L. Proparty Value. The value of the Property deciines or is impairad.
M. Emsizn. Any loen proceeds sra used for e purpsas thet will contribute to axcassive 8rogion of highly Bl‘Odlh|B fand or to the convarsion of wetlands to
produce an egriculturel commadity, Bs further explalned by federel law.
N. Inaecurity. You reasenably believa thet you are insacure.’ .
17. ASSUMPTIONS. Someone buying the Froparty cennot sssume the obligetion. You mey detlera the antirs balence of the Nota to be immedietaly due and
payable upon the crestion of, or contact for the creation of, any lien, encumbrance, or transfer of the Prn'p:ﬁv

12. WAIVERS AMD CONSENT. To the extent niot prohibitad by law, | waive protest, presentment for pavmlm. dernand notice of accelsration, notice of intent to
accelarate and notice of dishonor.
A. Additionel Waivere By Borrower, In addition, |, and any perty 1o thia Note and Laan, 1o the extent | permmad bv Iaw consent to certain actions you may take.
and genarelly weive defunses thet mey be evtileble based on these actions or besad on tha atatus of ) ® perty to this Note.
{1l You may renew or axtend paymants on this Note, regardiess of the number of such ren:wals ar =xtznslun=
(2) You may reiease wny Borrswer, endorser, guarantar, surety, accommodsation meker or any nlhlr co-signer,
(3) You may releasa, substitite or impair any Proparty securing this Note, )
{4) Yau, or any institution participating in this Note, may invoke your right of set-off.
{5) You may entar into any sales, repurchases or participstions of this Now t¢ any person in any amounts and | waive notice of such sales, rapurchaess or
participations,
(6] | agree that any af us signing this Note as a Barrowar Is suthorized to madlfy the terms of this Note or any instrument securing, guarantying or relating
o thiz Noze.
B. Mo Waiver By Lander. Your course of doulmu. or your forbearance from, or delay in, the exercise.of eny of your rights, ramedxe:, privileges or right to insist
upon my strict paerformance of eny provisions containad in this Note, or other Loan documants, shall not be construed as & weiver by you, unlass any such
waiver is in writing end ia aigned by you.
13. REMEDIES. After | defsult, and efter you give any legally required nolice and oppaortunity 1o cure the default, you mey at your option do any one or more of the
following.
A. Acceleration. You may make all or any part of the amoum owing by the terms of this Nots mmedmtd\' due.
B. Sources. You may uee any end &ll remedies you have under state or federal law or in eny instrument sacuring thia Note.
C. Insurance Banefite. You may meks o cleim for any and all insurence benefits or refunds thet may be available on; imy default.
O. Paymenis Made On My Beholf. Amounts sdvanced op my behalf will by immedistely dus and mav be added 1o the balance owing under the tarms of this
Note, and acerue imterest at the hiphest post-maturity interest rate.
E. Tarmination. You may terminste my right o cbtain advences and may refuse W make sny further extensions of credit.
F. Attschmant, You may attath or garnjsh my wages ar garhings.
G. Set-Off. You may use the ripht of set-off. This means you may set-off any amount due and payabla undar the terms of this Nots against any right I heve o
raceive menay from you. .

My right to receive meney from you includes any depoeit or share account balence | hnve wm\ ynu anv monay nw:d to me on nn ltem presented 10 you or in
your ion for collection or h und eny rapurchuse agr or othar ¢ p ton. “Any due and payable undsr the termsa of
this Note” meens the total amount to which you are antitied to demend payment under the twrms of thls Note 3t the.time you sat-off.

Subjact to any other written contract, if my right te recelve money from you is nlso owned by somagne who has not agreed to pay this Note, your right of ser-
off will apply to my intsrsst in the obligetion and 1o any nther amounts | could withdraw on my sole réquast or endorsement..
Your right of aet-off dome not epply 1o an aocount or sther obilgetion whera my rights erise onily In » representstve capacity. It also does not apply to sny
Individual Retirement Account or other tex-defsrrad retirament sscount.
You will not be liable for the dizshonos of any check whan the dishonor oszura baceuse you set-off against any of my accounts. | agres 1o hold you harmless
from any euch claims eriging ae @ result of your axercige of your right of seroff.
H. Waiver. Except as otherwise required by law, by choosing any ons or mere of thass remediex you do nat give-up your right to use any pther remedy. You
do not waive a default it you choose not 10 use a ramady. By electing nor to us! eny ramady, you oo not weive your right o later consider the event a dafsuit
and to use any remedigs if the default continues or bocurs agein, :
14, COLLECTION EXPENSES AND ATTORNEYS' FEEE, On or after Default, to tHe extant permitted by lew, | egree 1o pay =il axpenses of collection, enforcement or
protection of your fights and remsadias undar this Nota. Expsnees includs, but are not limited 13, stwrneys' fess, court costs and other legsl axpensas. These
expenses are due end peyable immedistely. |If not paid immediately, these expenses will beer interest from the date! of payment untll peid in full et tha highest
interest rate in offect as provided for in the yerms of this Note. All fees and expenses will be sscursd hv the Property | hava grented ta you, if sny. To the extent
permitted by the United Statei Bnn,,rupt:v Code, | agree t pay the reasonable attorneys' fees you incur to callect thln Dphbt 25 awarded by 3ny court exsrcizing
Jurisdlction under the Eanlu-upt‘ca Code, R
16. WARRANTIES AND REFRESENTATIONS. | heve the right end authority to Bnter into this Note. Thja execution and delivery of this Nota will not violste any
sgreement governing me or w which 1 am a party. . ! .

18. APPLICABLE LAW. This Nota is governad by tha isws= of idaho, the United Stwates of America and 16 the extent vnﬁuifed. h'y the Ibws of the jutisdiction whara
the Property is locstad. In the avent of 2 dispute, the exclusive forum, venue and place of jurisdiction will be in ldaho, unless otherwise requirad by law.

17. JOINT AND INDIVIDUAL LIABIITY AND SUCCESSORE, My obligation 10 pay this Loan Is intdependent of tha obligation of any other persan wha has also
sgreed to pey it. You may sue me slone, or anyene elss who is obligated on thie Loen, or any number of us together, o colisct this Losn. Extending this Loan or
ngw obiigations under this Loen, will not sffexx my duty under this Loan and | will sdll be obilgeted to pay this Loan. The dutias and benefits of this Loan will bind

3nd benefit the sucosssore end eselgns ot you end me.
18, AMENDMENT. INTEGRATION AND SEVERABILITY. This Nots may not be amended or modified by orsl ngresment. ‘No smendment or modification of this Now

is effective unless mede in writing and executed by you and me. This Note is ths end final axp fon of the agreement, If any provision of this Nots is
unenforceable, then the unenforoeekle provirion will be severed end tha remaining prnws-ons will still be enfereenble. i

18. INTERPRETATION. Whagnever used, the singular includes tha plurel snd the plurnl includas thé'singuler. The eection headings ars for convanience only and are
net 1o be used to Intarpret or define the terms of this Nots,

JERAY BEUS
ideho Premissory Nota . . . Initiais
10/4 Y McBride00E 298000035 28004080702N ®1996 Bankerz Systems, Inc., St. Cleud, MN ExEaran’ age
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ran by deliveting It or mailing it by firey

ONAL DOCUMENTS. Unless otherwise raguired by law,’any notlce,
ted in the DATE AND PARTIES section, or to any other iddress d _ n writing. Notige to one party will be
deemed to be notice to all parties. | m yau in writing of any change in my name, address or othar applica rmation. | will provide you eny finencial
statement or information vou requeast financial statemants and Information | give you will be Conect and complete. | ngraa 1o sign, delivar, and file aay
ndditional documents or certificatians that you may consider necessary 1 perfect, continua, and preserve my obligations under this Loan and to confirm your lian
Status on any Property. Tima is of the assence.

21. CREDIT INFORMATION. | agree that fram time 0 time you may obwin wredh lnfmma'ﬁon sbout me from others, including other lenders =nd eradit raponing
»gencies, snd raport to others {such as a credit reporting agency) your credit experignce with me. | agree that you will not be liable for any clalm arising fram the

vse of information provided to you by others ar far providing such informetion to others.
22. ERRORS AND OMISSIONS. | agres, if requexted by you, 1o fully coopersta in the currection, if necassary, in the reasonsbla diacretion of you of any and all loan

closing documants sc that ell documents accurately describe he losn between you &nd ms. | agree m nxsume 2l coars (nsiuding by way of illusration and not
limitation, actusl 8xpenses, legal fees and marketing lasaea for failing to raasonably camply with your regueses within thirty (30) daye.

20, NOTICE, FINANCIAL REPORTS A
class mail 1 the appropriate party's

23, SIGNATURES, By signing, | agrae to the tarms contsined in thls Note. | also acknowladgs receipt of a oopy of this Nota.

Tam MeBride, AVP/Loan Officer

{Attest} .
r
&
I
s
a7
LY
JERRY BEUS
Idaho Promizsary Note . Initials

ID/3TMcBride005 258000035 28004060702N ©1988 Bankers Systems, Inc., 5t. Clovd, MN Exfaral Page 3
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JERRY BEUS [RELAND BANK #  §1856-2508
3125 WOOD CANYON AD, P.0. BOX 712 V T10 HIGHWAY 30 EAST =~ mber 5020001877
SODA SPRINGS, |p 83276 PO BOX 277 Date 12:10.2002
INKOM, 1D 83245 Maturlty Daee 12900008 .
Loan Amount & Z35 00000
. Renewal Of
" indfd?ﬂ?ﬁ?v:r:ﬁing:xrfss I “You* ' ng?:;ﬁﬂiﬁgm aumigns, PHONE # 208.547.3091
For value receivad, ! ;;rnmise O pay 1o you, OT your order, 8t Your address (istad aheva the PRINCIPAL sum of TR BUTE!
Naf0g Doliars $235.000.00
{] single Advance: | will ressivs pil-of This principal sum on . No additional advances ars contempiated under this note,
Y] Muhiple 4 ¢ The principel sum sh sbove is the maximum ameunt of principsl | can borrow under this nots, On szm
| will raeriva the emount of £ and future prmupal o are an

Condione: The conditions for future advances are {JF

O open End Credit: You and | egree that | may borrow up to the maximum amount of principal more than nng time. This featura s subject to
@l gther conditions and expires on .. - - -

¥ Ciosen Ead Cradh: You and | agras that | may borrow up To chc maximum nnly ane tme (snd subject to all vther nnnd’mm)

INTEREST: | anree 10 pay imterest on the auretanding principal balance from J2-20-2002
par vear untl 12:24:2002

B Variekle Paza: This rete may then change as stated befow.
[ 1ngex Axte: The l‘uturo rete will be L0080 FERRENT ABOVE
Nf_g_a:" 2128
[0 %5 t=+ax: The future reta will not be subject 1o eny internal or external index. It will be antiroly in your contral,
[ F-s2uensv and Timing: The rate on this notz may chango =& often &s EYERY [JAY BEGINMING 12-21.2007

A change in The Interest rate will take effect (i THE SABFTAY

O Unytesizng: During the werm of this loen, the eppliceble annual intarast rste wifl not be more than

%. The rate mey nal chanygs mare than % aagh

Effccr o~ Yz <able Rote: A change in tha interest rate will have tha fefiowing effect on the payments:

O The asrnunt of each scheduled payment will change. I The amount of tha finel paymant will change.
O : . .

ACCRUAL r: ¢ Interest will be calculsted on a ACTUALIARE basls,

POST MAT: BATE: | agres to pay interest on the unpaid balance of this note owing after mewrity, end until peid In full, as stated below:
[0 or :14 s=me fixed or variabie rave basie |n effect before mawrity {as indicarad abovs),
O & 2i57: squat To

LATE &7 ¥ 3 pevenant ie made mors then 8. duys after it is due, | agree I pay a lata nharge ofwmwmm
S AET N0 4 re2 Y OF SG00.00

& ADDITIO 1... ZIHARGES: In eddition to interasy, | agres to pay the following charges which IE are O are not mncluded In the principal amount

st the 1518 of e 2750 %

% or lexp than

e 10 pav ™is nots es follows:
INTEREST ON Y142 « 2~ !INT CF CREIMT OUTSTANDING DUE AT MATURITY AND PRNEIPAL DUE ON 12-20-2008,

ADDMONAL ™7 "8 Th1g \erTe 15 SECURED BY SECURITY AGEEMENT DATED JUNE 7, 2002 COVERING ECUIPMENT, UVEBTOCK, FEED, CROFS AND GOVERNMENT

TGAGE DATED JUNE 7, 2002 COVERING PROPERTY AT TOWNSHIP & SOUTH, RANGE 42 EBM, SECTION 28, 25, 34 & 35, TOWNSHIP 9 SOUTH,
L3 R '

@ sEQusT
document i.y
SECURITY 47
AGREEMENT 5. T

This note is seporately secured by (describe scparate PURPOSE: The purpose of this loan is 2002 (PERATING LINF OF CREOIT
16 and deta): .

DATED 4/7)02, Rik MORTGAGE DATED 6/7/02 AND SECURITY

SIGNATURES: | AGREE TO THE TERMS DF THIS NOTE (INCLUDING
THOSE ON PAGE 2). | have recsived a copy on today's dats.

e

(Thix cecton & ¢ » 2w ivzmR) L34, Pallyre w 1igT & separzre 3aoUTTY DOOUMSNT dowe ot man L)
AGIOETTTEnt W a1 sat 1 Tah VT

Bignature fur Lander

ToM MCRRING. - LCEWorTreR”

UNIVERSAL MiMTE

EXBaErel’ v 1n<0, 18R Bankars Systoms, Ine., St Clowal, MN. Futm UNAD 37472002 ipogm 1 012
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RE TATE MORTGAGE

THIS MORTGAGE, made by _THE LYNN G. BEUS TRUST

of the County of _CARIBDU , State of __TIDAHD , as Mortgagor, and IRELAND BANK, a corporation,
atits office in__SODA SPRINGS -

WITNESSETH:

That the said Mortgagor hereby grants, bargains, sells, and conveys unto the said Mortgagee, Its successors and assigns
forever, the following described real property, situated in CARIBOU County, State of Idaho, io-wit:

TOWNSHIF 8 SOUTH, RANGE 42 EAST OF THE BOISE MERIDIAN:

SECTION 25: Siswi. .
SECTION 26:S3iSE}, Swiswi,

SECTION 34: EINE}, EISW}, SEi.

SECTION 35: N}, Swi, WiSE},

TOWNSHIP 9 SOUTH, RANGE 42 EAST OF THE BOISE MERIDIAN:

SECTION 2: LOTS 2,3, 4, 5, 6 and 7, SWiNE}, SINW, NiSWi, NWi. SEf.
SECTION 3: LOTS 1, 2 and 3, SINE}, SEiNWi, S}.

SECTION 10: NiN), SE{NE}.

SECTION 1l: LOTS 2 and 3, SINW}, WiSwi.

TOGETHER WITH all waler, water tights, ditch, ditch /ights, Improvements, peivilegas and appurtenances tharsunto belonging and the rents,
issues and profits thereol.
Sald Marigagor heraby wamants tha Uil io said land and appurtenances agsinst all persons whomsoever and agrees to defend the sama.

This grant Is intended as a morigage:

(1} To secure the payment of the principal sum of_____TWO HUNDRED THIRTY FTVE THOUSAND AND 007100 + 4 +

DOLLARS (5235,000.00 _ 5 lawlul money of the United States of America, evidenced and according to the larms of B Promissory note executed and
delveredonthe ___Jth dayof __JUNE 2002 _ byMorgagoras meker, toths Morigages hersin a8 payse, with both principal andinterast
baing payabia a! the Morigagee's office above refaranced, with the final payment, if not sooner pald, to be dus and payable on the lst day of
DECEMBER __ ,2p 02,
{2) To secure the payment of any and all further sums as rmay be hereafler loaned or advanced Mortgagor by Mortgagee during the axistanca of this
Mongage, whether represented by noles, open accounts, drafts, or olherwizs, it baing the express intantion of the parties that this mongage shall stend as

confinuing sacurity for all such lnans, together with intarest and alf costs, disbursaments and sttompy fees that becoms payabie by Mortgagor hare undar.
Manigagor covanants and agrees to keep the bulidings located upon the premises Insured, In a company satistactory to Mongagee, for at least
$ , With loss payabis to Mortgapee, and furthar that sach pofity ar renewal thereof shall be defivered to said Mortgapee. in the

even! Mangagor lails o insure orfaiista  pay tha insurance premiums when due, Mortgagae may insure ssid bulldings.
Mongngm hamby wvanams ang agreas to pay belore the same becomes delinquent, ail laxes and assessments levied or eesessed upon or sgainst
the abo p ding ali p | taxes; and in the event of Marigagor's fallure lo pay the same when dus, the Mortgages may make the

paymams.

Morigagar agreas not to cammit or permit waste upon the morigaged properties and shall maintain the proparties in as good coh:lthn BE at present,

ragsonabie wear and ear excepied.

Faliure to pay. when due, any sumn hareln covenanted to be pald or secured hereby or the faiture to cormply with any of the tarms and conditions harsal
shall conslilute a dafault and shall cause the whole debt to baooma Immedately due and coliectable al tha option of the Mortgagae, without nolice, inciuding all
wrionias peid by the seid Morlg for 1axes, ! and any sum paid in protection of the Ben of this mongage shall bear Intarest

+ P

trom the date of such pay althe t rale of | d by law.
Mortgagee's taiture fo entorce Its rights upon breach of default of any of the terms hereof shall not Thereby walva his rights in cass of any subsequent

breach of defaull.

In the event {his Morigage is foreciosed by Mongagee, as providad by law, Mortgagar agrees to pay o reasonabie atiomsy's fee, the same to be a lian
upon the seld premises due and payable when suit ls begun. Thsplnlmﬂhwdrmﬂoﬂcmehsmshaﬂbaemn without notice, 1o the appaintment of arecalver,
!uconmmdremveﬂmrems.luuuandpmmsonhe tgag! and such other power as the Court shali condar. If Is agreeg that should
this montgage be foreclosed the property describ ‘mlhademsdlurodosureenmdhsuchmﬁonmyhaorduudmldmmu or as lots or parcels at

the aplion of the Morgages.
Should the proparty harein morigaged be sold, transferrad or assigned by Mortgagor, the enlire unpaid sum then due hereon or secured hereby shail

become Immediately dus and payabls.
This mortgage and the note secured heraby shall be governed and consirued according Lo the laws of tha State of Idaho.
The word “r gor” and the language of this instrument shall, whers (here is more than one morigagar, be constiued as plural and be binding equally

on all mengagors‘ and me-word *mortgagee” shall be construad as inchrding any Iawlul halder herect; and both the words o ang gages" shall be
canshred as Including the helrs, , personal rep and assigns of each as the eaaa may be.

IN WITNESS WHEREOQF, the Mortgagor___haS _hereuntoset _his hands _ this 1th day of
JUNE, 2002 LYNN G. BEUS ST
4 - P
Wu C. S0UZA, TRUSTEE )
A

MELECHY, PRATIG, PRERTON, D0
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STATE OF IDAHO

COUNTYOF___ Apsmach. |
Onthis ___ 7% dayof _Cleme- ,20 ¢ before ma, a Notary Public in and for said State of Idaho,
A , known to__xl_u;e to be the trustee of the Lynn G. Beus Trust

perscnally appeared ___%ﬂﬂ—' [ 4
known or identified to me%o be the parson(s) whose name ___ e subscribed to the within instrument and acknowledged
to me that ___he ___ executed the same.

Nesey, pe Ploroir
¢ Natary Public for Idaho,

Residing at__ /2 2elly  Welehs
My Commission expires __¢2/29/e7

dayat , 20 , before me, a Notary Public in and for said State of Idahao,

personally appeared
known ar ldenfifiedto me o bethe of

ihe corporation that executed the within instrument, and acknowledged to me that such corporation exacutad the same.
IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal the day and year in this certificate
first above written.

Notary Public for idaho,
Residing at:
My Commission expires

STATE OF IDAHO . 1662066
County of Caribou

| hesgby certity that strutnent was filed at the request
of mb X \SYDU Y %ﬁ; =
at %J%_ o'clock {2 __m this 127D deyot

in my office and duly

recorderd olfizial Records L

Signatura

@ x )
g8 |s .
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PROMISSORY NOTE

FOR VALUE RECEIVED, the undersigned, THE LYNN G. BEUS TRUST,
JOHN C. SOUZA TRUSTEE, (hereinafter”Makes™) pramise to pay the sum of FOUR
HUNDRED TWENTY SEVEN THOUSAND FIVE HUNDRED AND -
NO/HUNDREDTHS DOLLARS ($427,500.00) in lawful money of the United States, -
and as hereinafter provided, to the order of DBL COMPANY, INC. , an Idaho .
corporation (hereinafter “Lender™) located at 4444 Hillcrest Dr., Boise, Idaho 83705.

1. Payment schedule and terms. The principal suin above-stated shall bear interest and -
shall be paid as follows: S

(a) Interest'and Rate. Such principal sum, or so much thereof as is fram time to time
unpaid, shall bear interest at the rate of Fourteen per cent (14.0%) per annam (thc
“Imterest Rate”) from the date of this note until paid.

(a-1) Imterest om Accrued Interest and Interest on Late FPayment Penalty. Anything
to the contrary herein contained not withstanding, if any sum of interest or late payment
penalty is not paid when dne, then such sums shall be added to the principal balance, -

() Payments., Interest for the first vear shall be a payment of $52,500.00 made at
closing. After the first year pzyments shall be made in monthly payments of $4,987.50
with the first such payment due on the 1st day of June, 2008, and continuing to be paid in
a like manner on the 1st day of each subsequent month, unti] the 1st day of May, 2013, at
which date the remaining principal balance and all accrued interest shall be due and
payable in full.

(b-1) Full Recomveyance - At such time this loan is paid in full, Lender agrees to make,
execute and deliver to Caribou Land Title, Inc. a satisfaction of mortgage for the Pmperty
securing this Note.

(c) Late fee - There shall be imposed on each payment received by the escrow holder
more than 10 days after the due date thercof a late fee of Ten percent (10%) on the-
amount so overdue, for the purpose of defraying the administrative expease incident to

handling such delinquent payments. Maker acknowledges that the exact amount of such
administrative expense of holder would be difficult to calculate and that such late charge

represents a reasonable estimate of a fair average compensation for the loss that may be
sustained by the holder due to the failure of the undersigned to make timely payments..
Such late charge shall be paid without prejudice to the right of the holder to collect any
other amounts provided to be paid or to declare a default hereunder.
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(d) Place of Payment. Maker shall pay all sums due hersunder at: :
Caribou Land Title, Inc., P.O. Box 608, 241 South Main Street, Soda Spnng, Idabo
83276 or at such other place as the lawful holder hereof may hereafier direct in writing,

{¢) Application of Payments. All payments shall be applied first to escrow fees, then
late charges, if any,‘thm:intemst accrued and, thereafier, to the principal then unpaid.

(f) Prc-payment - Penalty - Paymeats Unchanged. Except for the principal -
component of each monthly payment, a prepsyment penalty of Three percent (3%)
will apply to any principal sums paid and applied to principal note balance yeduction or
should said loan be paid off, any time during the first year. Any prepayment of principal
at any time shall not reduce or otherwise aﬁ‘ect the regularly-scheduled payments
hereunder.

2. Security. ThisNoteissecmedbyaMoﬂgageofevendatehcreﬁthewnnberEg
certain real property (the “Property”) located in Caribou Counnty, Stateofldaho as
mm-epamCﬂlm-lydcscnbedtherem.

3. Due-on Sale-Assumptlon. Al sums due and owing pursuant to this Promissory Note
and the Mortgage securing same shall become automatically due and payable and fully
accelerated if Makers voluntarily or involuntarily transfer, assign, hypothecate, further
encumber or otherwise make a transfer of any interest whatsoever in the real property
encumbered by this Promissory Note. In the event of such a transfer or further
encumbrance, the holder of this Note shall have the right o foreclose against the
described real property and to enforce all rights allowed by it under Idaho law.

4. Default. ‘AnydefaukunderthisNoteorhthedue,pmmptandoomplete
performance or observance of any covenant, agreement or obligation of the undersigned
contained in any mortgage, deed of trust, commitment letter, security agreemeant, or other
agreement given as security for this Note or pertaining hereto, after giving effect to the
curative periods herein or therein provided, shall, at the option of the Lender, be deemed
a default on all Notes, ohligations and liabilities of cach and all of the parties Lable
hereon to the Lender hereof, whether now existing or hereafter arising; and, any default
under any other Note, obligation or Lability of any party liable hereon to the Lender
hereof, whether now existing or hereafter arising, after giving effect to any curative

periods herein or therein provided, sha]l,attheo;manofthel.cndcrbmmf,bcdcemeda o

defaunlt on this Note.

5. Acceleration With Out Noftice. Ifan)'dcfaxﬂtoccursinpaymezﬁofanysmdne'

under this Note, or a default occurs under any loan document, the lawful holder thereof
aﬂer‘lodayswntﬁennouoe,declaremefullaxmtmtofﬂ:epnncxpalmdmtcmst

mmammguupa:das:mmedlately due and payable. :
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6. Defanlt Interest. If any defanlt occurs under this Note or the loan documents, the -
entire unpaid principal balance hereof shall, for all purpases, thereafter eam interest at'the
-rate which shall be five percent (5%) above the imterest rate (the “Default Rate™) from the
date of such defauit until the default shall have been cured to the satisfaction of Lender in
its sole discretion. Upon the cure of any defanlt under this Note or the lpan documents in

a manner acceptable 1o the Lender in it's sole discretion, unless the Note or the loan
documents shall otherwise be in default, the unpaid principal balance shall thereafier bear
interest at the original Interest Rate from the date of such cure, afl as determined by the
Lender. Failure of Lender to assess interest at the Defanlt Rate on one or more occasions -
shall not constitule 2 waiver of the right to do so in the event of any subsequent defauits.

7. Reduction of Principal Balance on Cure of Default. - In addition to payment of late -
fees and default interest upon default hereunder, Maker agrees to meke a payment to- -
reduce the principal balance on this Note. The amount of this payment shall be equal to
the amount needed to reduce the principal charges, regular interest, default interest and.
collechoncoststotheammmtﬂwyeachshnuldbc\mdertheazmmzamnschedulcfor
this Note, hadnodefault occurred.

8. Collection Costs. Each undersigned Maker and each endorser and each guarantor, if
anry, shall pay to the lawful holder hereof all costs incurred to collect any sums duc under
this Note, including but not limited to, reasonable aitomey’s fees incurred before and
after legal action is commenced, and before and after judgment is entered. Until all such
collection costs and attorney’s fees are paid in full, they shall accrue interest at the default
raie.

9. Waivers. Each undersigned Maker and each endorser and each guarantor of this
Note jointly and severally waive(s) demand for payment, presentment for payment, notice
of nan-payment, notice of dishonor, and protest, and agree that the time for payment :
hereof may be extended without any further consent and without impairing thetr Liability
hereunder. Failure of the lawful holder hereof to enforce any of the provisions hereof
uponade&ﬁmpﬁmmsbaﬂﬂmmmawmaoftheprovmnnmlfmany '
subsequent default in performance thereof.

- 10. Interpratanon Theparagmphkadmgsusedhcremmforconvemenceonly,and
are not a part of this Note, and are pot to be used in construing it: Singular terms used
herein shall be read as if written in the plural when the context so requires or pexmits.
The liability of all those signing this Note as maker or as endorser or as guarantor, ar in-
any other capacity, shall be joint and several as to each and every provisidm of this Note. -

'DATED' this 2nd  day of May, 2007

JO OUZA
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M/S OMB No. 2502-0285

B. TYPE OF LOAN
1.0 FRR 2.0 FMHA 3. [ CONV. UNINS.

6.1 va 5 1 cowv. s,

6. FILE NUMBER: l 7. LDAN NUMBER:
07-1738B3
SETTLEMENT STATEMENT 8. MORTGAGE INSURANCE CASE NUMBER:

U.S. DEPARTMENT DF HDUSING AND URBAN DEVELOPMENT
C. NDTE: This form is furnished to give you a statement of actual settlement costs. Amounts paid to and by the settlement agent
are shown. jtems marked "(p.o.c.)" were paid outside the closing; they are shown here tor informationsl purposes and are not

included in totals.
D. NAME & ADDRESS DF BORROMWER E. NAME & ADDRESS OF SELLER F._NAME & ADDRESS DF LENDER
LYNN BEUS TRUST DBL COMPANY, INC
céo John Souza Trustee 4444 Hillcrest Drive
S5 NE 8th Ave., Bolse, ID B2705
Pocatello ID 83201
: PH: PH:
TIN #

G. PROPERTY LDCAT]ON H. SETTLEMENT AGENT PLACE OF_ SETTLEMENT
8-42 Sectlog %g 26, 24 Caribou Title Caribou Title
5-41 Section 2, 3, 10, 11 71. SETTLEMENT DATE 241 S. Main

ay 2007 Soda Springs, ID 83276
01 SBURSMENT BATE PH
' 03 Mawv, 2007 FAX
J. SUMMARY DF BORROWER'S TRANSACTION K. SUMMARY DF SELLER'S TRANSACTION

100. GROSS AMOUNT DUE FROM BORRDWER: 400. GROSS AMOUNT DUE TO SELLER:

101. 401,

102, 402.

103. SETTLEMENT CHARGES TO BORROWER (I 1400 7.204. .50 Fa03,

104, lreland Bank 33—2 141.66 ] 404,

105. 405,

Adjustments for items peid by seller in advence Adjustments for items paid by seller in advance

106. City taxes 406, City taxes

107. Cty taxes 407. Cty taxes

108. Assmts. 408, Assmts

109. 609,

110. 410,

111 411,

112, 4ig. -

120. GROSS AMOUNT DUE FROM 409 | 420, BRDSS AMOUNT DUE TO SELLER

200. AMOUNTS PAID BY OR IN BEHALF OF BORROMWER: 500. REDUCTION IN AMDUNT DUE TO SELLER:

207, 501,

202. New Loan/DBL Company 427.500.00 J502. settlement charges to seller (i 14003

203, 503.

204. 504,

205, 505,

206, 506.

207. 507,

208. 5D8.

209, 509.

Adjustments for items unpaid by seller Adjustments for items unpaid by seller

210. City taxes 518. City taxes

211, Cty taxes 511. Cty taxes

212, Assmts 512. Assmts

213. 513,

214, 514,

215. 515.

216, 536,

217, 517.

218. 538,

219, 519.

220,  TDTAL PAID BY/FOR BORROMWER 427.500.00 ]520. 7TOTAL REDUCTION AMOUNT DUE SELLER

300. CASH AT SETTLEMENT FROM/TO BORROWER 500. CASH AT SETTLEMENT TO/FROM SELLER

301, Gross amount due frm borrower (L 120) 409,346 .16 {601, Gross amount due to seller (L 420)

302. Less amts pd by/for borrower (L 220){ 4277,.500.00 1602, Less reductions due setler (L 520)

303. CASH ( FROM) (¢ X1D) BORROWER 18,153.84 }[&03. casi (  TD) ¢ FROM) SELLER

HUD-1 (Rev. 3-86)
RESPA HB 4305.2

VARNING: It is a crime to knowingly make false statements to the United States on this or any other similar form. Penalties upon
conviction can include a fine and imprisonment. For details see Title 1B: US Code Section 1001 and Section 1010.
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Page 2 of
OMB No. 2502-0265

L. SETTLEMENT CHARGES. GF: 07-17383

700. JGTAL SALES/BROKER'S COMMISSION based on % ? .00 %= PAID FROM PAID FROM

Division of commission as follows: $ BORROWER'S SELLER:S
701. S .00 to FUNDS AT FUNDS AT
702, 8 00 to SETTLEMENT SETTLEMENT

703.
704,

80D, )TEMS PAYABLE IN CONNECTION WITH LDAN
801. Loan Grigination 5.0000% Sipnature Financial Serv 21,375.00
802, L0000%
803, Prepsid lnterest DBL Company, lnc. (7 yr int) 52.500.00
B04, Proccessing Fee Mortgage Loan Processors, LLC 162 .50
805.
806,
BO7.
| 008,
B9,
810.
811.
812,
813,
B814.

900. 1TEMS REQUIRED BY THE LENDER TO BE PARID IN ADVANCE

201. _interest from thru 2s /day
902.
903,
904,
205,
206,

1000. RESERVES DEPOSTTED WITH LENDER
1001, mo.
1002. mo.
1003. mD.

.

1004, _mo.
1005, mo.
1006, mo.
1007. mo.
1008. Aggregate Accounting Adjusument .
1100.  TITLE CHARGES
1101, Closing Fee Caribou Land Title, Inc.,
1102, Long Term Escraw Caribou Land Title, Inc.,
1103,
1704,
1105.
1106.
1107, Attorney's Fee Fred L. Rapey, Attorney ‘
(includes above item numbers: ACtorney's Fee/Mortgage a5
1108. Title Insurance Caribou Land Title, Inc
(includes above item numbers: )
1109, Mortoagee's Policy % 427500.00
1110, $ .00
1113, Incomina Wire Fee
1732. State tien Searsh
1113. 2 Express Fees
1714,
1115,

e je|e |
NP BB |R A @
Y T ey e e el iy
2R3

=

3%, 8al
L -
OO
- -
OO

¥

oy
-

1200. GOVERNMENT RECORDING AND TRANSFER CHARGES
1201. Recording_fees: Deed $ 28,00 ;mt $ 20.00 ¢ s .00
1202. Release Fees s $ 6.00 3 00
1203. : s .00 ; s .00
1204,

1205,

K|
GO

v o

OO
OO

1300. ADDITIORAL SETTLEMENT CHARGES
1301.
1302,
(1303,
1304,
1305.
1306.
1307.

1400, TOTAL SETTLEMENT CHARGES (enter on lines 103, Sec J and 502, Sec K) 77.,204.50

SUBSTITUTE FORM 1099 SELLER STATEMENT--The information contained in Blocks E, G, R, and | and on Line 401 is important vax
information and is being furnished to the Imternal Revenue Service in lieu of form 1099-S.
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CERTIFICATION GF:07-17383

ave carefully reviewed the HUD-1 Settlement Statement and to the

of my knowledge and belief, it is a true and accurate statement

e all 1=ce1pts and alsbursements made on my account or by me in this

# gransaction. I fully certify that I have received a copy of HUD-1
Settlement Statement.

Borrowers: S=llers:

. z?iE;;HB fijzz”““\

The HUD-1 Statement which I have prepared is a true and accurate
account of this transaction. I have caused or will cause the funds
to be disbursed in accordance with this statement.

WZ 7/@ 5/t o

Caribou Title Date

Settlement agent
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: 30.00

MORTGAGE

THIS MORTGAGE, made this _2nd dayof  May , 2007,
between the Lynn G. Beus Trust, of Soda Springs, Caribou County, Idaho, whose mailing
address is 239 NE 8" Avenue, Pocatello, Idaho 83201, hereinafter referred to as the
“Mortgagor,” and DBL Company, Inc., an Idaho corporation, whose address is 4444
Hillcrest Drive, Boise, Idaho 83705, hereinafter referred to as the “Mortgagee;”

e e . ——

The Mortgagor does hereby irrevocably mortgage to the Mortgagee, its successors
and assigns, all of that property in the County of Caribou, State of Idaho, as described on
EXHIBIT “A,” attached hereto and incorporated herein by reference, hereinafter referred
to as the “Mortgaged Property,” or the “Real Property,” or the “Property.”

Together with all rents, issues, profits, royalties, income and other benefits
derived from the property, subject, however, to the right, power and authority hereinafter
given to and conferred upon the Mortgagor to collect and apply such rents, issues and

profits;

Together with all easements, rights of way and rights used in connection with the
property or as a means of access thereto, and all tenements, hereditaments and
appurtenances thereof and thereto, and all water rights and shares of stock evidencing the

i

same;

Together with any and all buildings and improvements now or hereafter erected
on the property, including but not limited to, the fixtures, attachments, appliances and
other articles attached to or affixed to said buildings (hereinafter referred to as the

“Improvements”);

Together with any and all claims or demands with respect to the proceeds of
insurance and any and all awards made for the taking by eminent domain, or by any
proceeding or purchase in lieu thereof.

The entire estate, property and interest is hereby referred to as the “Mortgaged
Property.”

THIS MORTGAGE IS FOR THE PURPOSE OF SECURING THE
FOLLOWING:

MORTGAGE -1
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(a) Payment of the sum of $427,500.00 with interest thereon according to the
terms of a Promissory Note of even date herewith (hereinafter referred to as the “Secured
Note” or the “Promissory Note™) made by the Mortgagor, payable to the order of the
Mortgagee, with final payment due May 1, 2013.

(b) Payment of all sums advanced by Mortgagee to protect the Mortgaged
Property, with interest thereon at the interest rate specified in the Promissory Note; and

(c) Performance of all obligations of Mortgagor contained in this Mortgage; and

(d) Payment of all other sums, with interest thereon according to the tenor of any
document or instrument evidencing the same, which may hereafter be loaned or advanced

by Mortgagee to Mortgagor. _

This Mortgage, the Promissory Note, and any other documents or instruments
given to evidence or further secure the payment and performance of any obligation
secured hereby may hereinafter be referred to as the “Loan Documents”.

|
TO PROTECT THE SECURITY OF THIS MORTGAGE, MORTGAGOR
HEREBY COVENANTS AND AGREES AS FOLLOWS:

1.1 Mortgagor shall pay when due the Promissory Note and any other
indebtedness evidenced by the Promissory Note, together with all interest thereon, and all
charges, fees and other sums provided therein and any future advances secured by this

Mortgage.

1.2 Mortgagor shall: (a) keep the Mortgaged Property in good condition and
repair; (b) not remove or demolish any building or improvements thereon; (c) complete or
restore promptly and in good condition and workmanlike marmer any building which may
be constructed, damaged or destroyed thereon and pay when due all claims for labor
performed and materials furnished therefore; (d) comply with all laws affecting the
Mortgaged Property or requiring any alterations or improvements to be made thereon,; (e)
not commit or permit waste thereof; (f) not commit, suffer or permit any act upon the
Mortgaged Property in violation of law; (g) to maintain, repair and do all other acts which
from the character or use of the Mortgaged Property may be reasonably necessary.

1.3 Mortgagor shall provide, maintain and deliver to Mortgagee public liability
and standard replacement cost casualty insurance satisfactory to and with loss payable to
Mortgagee. The amount collected under any insurance policy may be applied by
Mortgagee upon any indebtedness secured hereby and in such order as Mortgagee may
determine, or at the option of the Mortgagee, the entire amount so collected or any part
thereof may be released to Mortgagor. Such application or release shall not cure or waive

MORTGAGE -2
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any default or notice of default hereunder or invalidate any act done pursunant to such
notice.

1.4 Mortgagor shall appear in and defend any action or proceeding purporting to
affect the security hereof or the rights or powers of Mortgagee and shall pay all costs and
expenses, including cost of evidence of title and attorney’s fees in a reasonable sum, in
any such action or proceeding in which Mortgagee may appear.

1.5 Mortgagor shall pay, at least ten (10) days before delinquency, all taxes and
assessments affecting the Mortgaged Property, when due, and all loans, encumbrances,
charges and liens, with interest, on the Mortgaged Property or any part thereof, which
appear to be prior or superior hereto; and all costs, fees and expenses in connection
therewith. Mortgagor’ failure to satisfy or otherwise fully and faithfully perform any such
obligations when due shall constitute a default under this Mortgage.

1.6 Mortgagor shall pay immediately and without demand all sums expended by
Mortgagee pursuant to the provisions hereof, with interest from the date of expenditure at

the legal interest rate.

1.7 Should Mortgagor fail to make any payment or do any act as herein provided,
then Mortgagee, but without obligation so to do and without notice to or demand upon
Mortgagor, and without releasing Mortgagor from any obligation hereof, may make or do
the same in such manner and to such extent as Mortgagee may deem necessary to protect
the security hereof. Mortgagee is authorized to enter upon said property for such
purposes and to appear in and defend any action or proceeding purporting to affect the
security hereof or the rights or powers of Mortgagee and to pay, purchase, contest or .
compromise any encumbrance, charge or lien which in the judgment of Mortgagee
appears to be prior or superior hereto; and, in exercising any such powers, or enforcing
this Mortgage by judicial foreclosure, pay any necessary expenses, employ counse] and
pay reasonable attorney’s fees.

1.8 Mortgagor shall bear responsibility for compliance with all Environmental
Laws for activities and operations on the property from and after the date of this
Mortgage. Mortgagor shall indemnify, defend, protect and hold harmless Mortgagee from
any and all liability, claims, damages, expenses (including reasonable attomeys’ fees and
reasonable attorneys’ fees on appeal), judgments, proceedings, administrative
enforcements and other administrative actions, and causes of action arising out of the
presence upon the premises of any Hazardous Substances, which are released or
discharged on the property from Mortgagor’ activities or operations upon the property
after the date of this Mortgage.

As used herein, the term *“Hazardous Substances” is defined as any chemical,
compound or material which is deemed a hazardous substance, hazardous waste,
hazardous material, infectious waste or toxic substance, crude oil, waste oil and any
fractions thereof under any federal Environmental Law or regulation; “hazardous waste,”
“restricted hazardous wastes,” and “waste” with any of the above properties as defined in

MORTGAGE --3
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Idaho Code § 39-4403(8), (14), and (17), respectively; and any other chemical material or
substance that, because of its quantity, concentration, physical or chemical characteristics,
exposure to which is limited or regulated for health, safety, and environmental reasons by
any governmental agency with jurisdiction or which poses significant present or potential
hazard to human health, safety or to the environment if released to the workplace or the
environment. The terms “release™ and “discharge” shall be broadly construed to mean any
spill, escape from confinement, and migration of a Hazardous Substance whether
intentional or not. The term “Environmental Law™ shall refer to all federal laws designed
to protect human health and the environment, including, but not limited to: Clean Air
Act; Clean Water Act; Comprehensive Environmental Response Compensation and
Liability Act of 1980 (CERCLA); the Emergency Planning and Community Right to
Know Act; the Federal Insecticide, Fungicide and Rodenticide Act; the Solid Waste
Disposal Act/Resource Conservation Recovery Act; the Safe Drinking Water Act; the
Toxic Substances Control Act; and any and all acts regulating nuclear materials, together
with all rules and regulations promulgated thereunder and all amendments thereto, and
shall also refer to the Idaho Environmental Protection and Health Act, the Idaho
Hazardous Waste Management Act, and any state or local law, rule or regulation which
covers the same subject matter as these federal laws.

1.9 The individual executing this Mortgage as the Trustee of the Lynn G. Beus
Trust warrants and represents that: (1) he is the duly acting and qualified Trustee of said
Trust, and (2) the execution, delivery and consummation of this Mortgage will not cause
said Trust nor the Trustee to be in violation or breach of any law, regulation, contract,
agreement or other restriction to or by which the Trust or the Trustee is subject or bound.

I

THE MORTGAGOR AND MORTGAGEE HEREBY MUTUALLY AGREE AS
FOLLOWS:

2.1 Any award of damages in connection with any condemnation for public use
of or injury to said property or any part thereof is hereby assigned to and shall be paid to
Mortgagee who may apply or release such monies received by it in the same manner and
with the same effect as above provided for disposition of proceeds of fire or other
insurance, or as otherwise provided in the Note.

2.2 By accepting payment of any sum secured hereby after its due date,
Mortgagee does not waive its right either to require prompt payment when due of all
other sums so secured or to declare default for failure so to pay.

2.3 Upon payment in full by the Mortgagor of all sums secured hereby the
Mortgagee shall release, without warranty, the Mortgaged Property, and shall provide to
the Mortgagor a good and sufficient release and satisfaction of mortgage in a form
suitable for recording. The recitals in such release and satisfaction of any matters or facts
shall be conclusive proof of the truthfulness thereof.

MORTGAGE ~4
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2.4, As additional security, Mortgagor hereby gives and confers upon Mortgagee
the right, power and authority during the continuance of this Mortgage to collect the rents,
issues and profits of said property, reserving unto Mortgagor the right, prior to any defanit
by Mortgagor and payment of any indebtedness secured hereby or in performance of any
agreement hereunder, to collect and retain such rents, issues and profits as they become
due and payable. Upon any such default, Mortgagee may at any time without notice,
either in person, by agent, or by a receiver to be appointed by a Court of competent
jurisdiction, and without regard to the adequacy of any security for the indebtedness
hereby secured, enter upon and take possession of said property or any part thereof, in its
own names sue for or otherwise collect such rents, issues and profits, including those past
due and unpaid, and apply the same, less costs and expenses of operation and collection,
including reasonable attorney’s fees, upon any indebtedness secured hereby, and in such
order as Mortgagee may determine. The entering upon and taking possession of said
property, the collection of such rents, issues and profits and the application thereof as
aforesaid, shall not cure nor waive any default or notice of default hereunder nor
invalidate any act done pursuant to such notice.

I
REMEDIES UPON DEFAULT:

3.1 Upon default by Mortgagor with respect to payment of any indebtedness
secured hereby, or in performance of any agreement hereunder, or any agreement under
the Promissory Note, or in any indebtedness secured by the Property with a lien either
superior or subordinate hereto, all sums secured hereby shall immediately become due
and payable at the option of the Mortgagee.

3.2 If any event of default shall have occurred and be continuing, the Mortgagee
shall have, in addition to any rights at law or in equity, each and all of the following rights
and remedies, which may be exercised individually, collectively or cumulatively:

(a) Mortgagee may, at its option, by written notice to Mortgagor, declare
immediately due and payable the entire debt secured by this Mortgage, and upon any such
declaration, the additional amount added to the debt by the Promissory Note, accrued and
unpaid interest and premium (if any), shall become and be immediately due and payable,
anything to the contrary contained in this Mortgage or the Promissory Note
notwithstanding, and the principal debt and interest to that date shall bear interest at the
highest lawful contract rate.

(b) Mortgagee may, without regard to the adequacy of any security for the
indebtedness or obligation hereby secured, in person or by agent or employee, or by a
receiver appointed by a court of competent jurisdiction, enter upon and take possession of
all or any part of the Mortgaged Property, and Mortgagor shall on demand peaceably
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name of the Mortgagor, may operate and maintain all or any part of the Mortgaged
Property to such extent as the Mortgagee deems advisable, and may rent and lease the
same to such persons, for such periods of time, and on such terms and conditions as the
Mortgagee in its sole discretion may determine, and may sue for or otherwise collect any
and all of the rents, issues and profits thereof, including those past due and unpaid. In
dealing with the Mortgaged Property as Mortgagee in possession, Mortgagee shall be
without amy liability, charge or obligation therefore to the Mortgagor other than for
willful misconduct and shall be entitled to operate any business then being conducted or
which could be conducted thereon or therewith at the expense of and for the account of
the Mortgagor (and all net losses, costs and expenses thereby incurred shall be
advancements secured hereby), to the same extent as the owner thereof could do, and to
apply the rents, issues and profits first to the payment of receiver’s expenses, if any, for
management of the Mortgaged Property, then to the payment of all taxes and lien
assessments levied against the mortgaged property, where provision for payment of such
is not otherwise made, then to the payment of any amounts due and owing to the
Mortgagee under the terms of any obligation secured hereby, and then to the payment of
current operating costs and expenses, including repairs, maintenance and necessary
acquisitions of property and expenditures for capital improvements, arising in connection
with the mortgaged property.

(c) In the event of the non-compliance of any duty or duties required of the
Mortgagor under the terms of this Mortgage, or the occurrence of any event which, in the
judgment of the Mortgagee, impairs the value of the Mortgaged Property herein taken as
security for the indebtedness, the Mortgagee reserves the right, at its own election, to
advance sufficient funds to accomplish said performance or maintain such security. Said
sums, on notice from Mortgagee, shall become immediately due and repayable to the
Mortgagee. In default of said payment, the amount advanced will be added to the
outstanding principal balance of the Promissory Note, and shall bear interest at the
highest lawful contract rate.

(d) The holder of this Mortgage shall have the right to foreclose the same by
reason of a breach of any of the within covenants and in addition thereto shall have the
right to foreclose the same by reason of any default or breach which gives the holder of
this Mortgage the right to accelerate payment of principal or to call due the principal sum.,

3.3 At any time after institution of foreclosure proceedings, a receiver may, upon
application of the Mortgagee, be appointed by any court of competent jurisdiction to take
charge of all of the Mortgaged Property, and to carry on, protect, preserve, replace and
repair the Mortgaged Property, and receive and collect all of the rents and issues or profits
thereof and to apply the same first to the payment of receiver’s expenses for management,
operation, and protection of the Mortgaged Property, and then in the manner provided in
Paragraph 3.2 (b) herein. Upon appointment of said receiver, Mortgagor will deliver up
possession of all Mortgaged Property and the whole thereof to such receiver forthwith.
The Mortgagor hereby consents to the appointment of the Mortgagee as receiver in such

proceedings.
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3.4 Neither the Mortgagor, its trustees, beneficiaries, heirs, executors,
administrators or assigns, shall have or assert any right under any statute or rule of law
pertaining to the marshaling of assets, the exemption of homestead, the administration of
estates of decedents, or in any manner whatever, to defeat, reduce or affect the right of the
owners of said debt, under the terms of the Mortgage, to a foreclosure of the Mortgaged
Property for the collection of said debt (without any prior or different resort for
collection), or the right of such owner, under the terms of this Mortgage, to the payment
of such debt out of the proceeds of a foreclosure sale of the Mortgaged Property in
preference to every other person and claimant whatever (only reasonable expenses as
aforesaid being first deducted). Any Mortgagor that has signed this Mortgage as a surety
or accommodation party or that has subjected its property to this Mortgage to secure the
indebtedness of another hereby expressly waives any defense arising by reason of any
disability or other defense of the Mortgagor or by reason of the cessation from any cause
whatsoever of the liability of the Mortgagor.

3.5 Notwithstanding the appointment of any receiver, liquidator or trustee of the
Mortgagor, or the then owner of the Mortgaged Property, or of any of the Mortgagor or
then owner’s other property, the Mortgagee shall be entitled to retain possession and
control of all property now or hereafter subject to this Mortgage.

3.6 In addition to any remedies provided herein for default hereof, Mortgagee
shall have the remedies allowed under the laws of the State of Idaho and the laws of the
United States. No failure on the part of the Mortgagee to exercise any of its rights
hereunder arising upon default shall be construed to prejudice its rights in the event of
any other or subsequent default. No delay on the part of the Mortgagee in exercising any
of such rights shall be construed to preclude it from the exercise thereof at any time
during the continuance of such defanlt. Mortgagee may enforce any one or more
remedies or rights hereunder successively or concurrently at its option. By accepting
payment of any sum secured hereby after its due date, Mortgagee shall not thereby waive
the agreement herein contained that the time is of the essence, nor shall Mortgagee waive
either its right to require prompt payment when due of all other sums secured or to
consider failure so to pay a default hereunder.

3.7 The rights of the Mortgagee arising under the clauses and covenants
contained in this Mortgage shall be separate, distinct and cumulative and none of them
shall be construed as an election to proceed under any one provision herein to the
exclusion of any other provision, anything herein or otherwise to the contrary

notwithstanding.
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v _
MISCELLANEOUS PROVISIONS:

4.1 This Mortgage shall be governed by the law of the State of Idaho. In the
event that any provision or clause of the Note conflicts with applicable laws, such
conflicts shall not affect other provisions that can be given effect without the conflicting
provision, and to this end the provisions of this Mortgage and the Note are declared to be

severable.

4.2 This Mortgage applies to, inures to the benefit of, and binds all parties hereto,
its heirs, devisees, administrators, executors, successors and assigns. The term
“Mortgagee”, shall mean the holder and owner of the Promissory Note secured hereby;
or, if the Promissory Note has been pledged, the pledgee thereof. In this Mortgage,
whenever the context so requires, the masculine gender includes the feminine and/or

neuter, and the singular number includes the plural.

4.3 This Mortgage is to be recorded in the real estate records of Caribou County,
Idaho.

4.4 The Mortgagor agrees to take such actions and to execute and record, all at
the Mortgagor’s cost, such further instruments and agreements as the Mortgagee may
reasonably request in order to perfect and continue the security hereof or to consummate
the transaction contemplated by this Mortgage and the Promissory Note.

4.5 All notices required or permitted to be given hereunder shall be in writing,
and shall be effective three (3) business days after such are deposited in the United States
Mail, certified or registered, postage prepaid, addressed as shown in the first paragraph of
this Mortgage, or to such other address as a party may, from time to time, designate to the

other party, in writing.

4.6 The prevailing party in any litigation affecting or concerning this Mortgage or
the Promissory Note secured hereby shall be entitled to a reasonable attorney’s fee, in
addition to allowable costs.

IN WITNESS WHEREQF, the Mortgagor has executed this Mortgage the day and
year first above written.

The Lynn G. Beus Trust

By: 4_\ .
Jolwe./So\u’za, THM

MORTGAGE - 8

82



STATE OF IDAHO )
Bannock 88
County of Cartbeu )

On this day of MﬂJ , 2007, before me, the undersigned, a

Notary Public in and for said County ard State, persona.lly appeared John C. Souza,
known or identified to me to be the person whose name is subscribed to the within
instrument as the Trustee of The Lynn G. Beus Trust, and acknowledged to me that he

executed the same as such Trustee.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written.

R, é

:s:\ ......... 'Y.' '--,.. ".' Ota-ry
(SEAL) § 7 eo"‘“ % Residing at
= PR : My Commissipbn Expires: {]
: Lig:
". puBY -r:.
“ STATE OF o

"uun"
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Caribou County,

Townehip 8 South,

Section
Sectiaon
Sectiaon
Sectian

Township 9 South,

Section
Sectian
Sectian
Section

25:
26:
34 :
35:

2:
3:
10:
1}:

EXHIBIT "A"

Idaho:

Renge 42 East of the Boise Meridian:
SUEWK.

SLEEX, SWXSWX.

EXNEX, EXSWX, SEX.

R4, SWX, WxSEX.

Ranqe 42 East of the Boise Meridian:
Lote 2, 3, 4, 5, & and 7, SVWXNEX, SY¥NWk,
Lots 1, 2 and 3, SXNEX, SEXHNWK, S%.

NiH%, SEXNEX.
Lote 2 and 3, SXNWX, WESWL.

84

NESW¥,

RWKSE%.
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CARIBOU LAND

4/14/0) PAGE 1
ESCROW# INTR PRINC-BAL YTD- PRINC ¥TD-INT DLQ-INT YID-FEE BUYER SELLER
s .
122 .1 14.000 438376.27 1570.44 11885.82 .00 15.00 LYNN & REUS TRUST DRL, COMPANY, INC.
15.00 (YID Buyer Fee} .00  (VYID Eellex Fasl
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APPRAISAL & FINANCIAL SERVICE

CERTIFIED REAL ESTATE APPRAISERS IN IDAHO & UTAH

1086N 1400W, PRESTON. INDARQO 83263
TELEPIIONE (208} 852-3366

“H T November 200

Mr. Mark Shaffer
Attorney at Law

PO Box 1391
Pocatello ID 83204

Re: The Lynn G. Beus Trust Property Located at 3121 Wood Canyon Road in
Soda Springs, Idaho

Dear Mr. Shaffer:

In accordance with your request, | am presenting you the following appraisal of The
Lynn G. Beus Trust Property which is located in Soda Springs, Idaho.

The appraisal for market value is based on a field examination, together with an
investigation and analysis of all pertinent data which is compiled within.

Subject to the assumptions and limiting conditions attached to this appraisal, the market
value on the 10" day of June, 2008, is estimated to be:

TWO MILLION NINE HUNDRED ONE THOUSAND FIVE HUNDRED FIFTY DOLLARS
($2,901,550.00)

This appraisal report contains a total of 97 consecutively numbered pages. If any single
page is missing or out of sequence, this entire appraisal report is null and void.

Respectfully submitted,
With warmest personal regards,

-

z«-L/ |

A \ISAL & FINANCIAL SERVICE COMPANY
Robert R. Fellows, “CGA”

CERTIFIED GENERAL APPRAISER
PROFESSIONAL FARM APPRAISER

License No. CGA-38

(Expiring 7-28-09)

= T

87



2005 86 10 H)S: 3

oV
|

Wt

DEPUTY CLERK

Stephen C. Smith, ISB No. 7336

HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000

P.O. Box 1617

Boise, ID 83701-1617

Telephone: 208.344.6000

Facsimile: 208.954.5268

Email: ssmith@hawleytroxell.com

Attorneys for Defendant Jerry Beus

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

Beus Trust; JERRY BEUS, individually,

Defendants.

DALLAS BEUS, individualily; )
DOUG BEUS, individually, ; Case No. CV-09-1822-0C
Plaintiffs, ) DEFENDANT JERRY BEUS’ ANSWER
vs. ) TO VERIFIED COMPLAINT FOR
3 RELIEF AND DECLARATORY
JOHN C. SOUZA, Trustee of the Lynn G. ) JUDGMENT
)
)
)
)

Defendant Jerry Beus (“Defendant Beus”), by and through his attorneys of record,
Hawley Troxell Ennis & Hawley LLP, responds to the claims set forth in Plaintiffs’ Verified
Complaint for Relief and Declaratory Judgment (“Complaint”) as follows:

I
GENERAL DENIAL

Defendant Beus denies each and every allegation contained in Plaintiff’s Complaint

unless expressly and specifically admitted herein.

DEFENDANT JERRY BEUS’ ANSWER TO VERIFIED COMPLAINT
FOR RELIEF AND DECLARATORY JUDGMET@E‘T -1

AN AMAL fmesman



1.
ANSWERS TO GENERAL ALLEGATIONS
1. Defendant Beus admits paragraphs 1, 2, 3 and 4 of Plaintiffs’ Complaint.
2 Defendant Beus admits paragraph § of Plaintiffs’ Complaint except to the extent

L

he lacks sufficient knowledge to determine whether the trust was registered and, therefore,
denies the same.

3. Defendant Beus admits paragraph 6 of P]aintiffs’ﬁComplaint.

4, Defendant Beus admits that he and Plaintiffs are designated as “remaindermen
beneficiaries” but denies the Plaintiffs are entitled to equal distribution of the corpus and income
of the trust.

5. Defendant Beus admits paragraphs 8, 9, 10, 11 and 12 of Plaintiffs’ Complaint.

[LYNN G. BEUS TRUST ALLEGATIONS]

6. Defendant Beus admits paragraphs 13 and 14 of Plaintiffs’ Complaint.

7. Answering paragraph 15 of Plaintiffs’ Complaint, the first sentence contains a
statement of law to which no answer is required. The second sentence of the paragraph likewise
speaks for itself - - as does the referenced Exhibit - - and, thus, no answer is required. The last
sentence of the paragraph also contains a statement of law to which no answer is required.

8. Answering paragraph 16 of Plaintiffs’ Complaint, Defendant Beus states that the
Trust Agreement speaks for itself and no answer is required.

9. Paragraph 17 of Plaintiffs’ Complaint contains a statement of law to which no
answer is required.

10.  Paragraphs 18 and 19 of Plaintiffs’ Complaint contain statements repeating the
language of the Will. The Will speaks for itself and no answer is required.

DEFENDANT JERRY BEUS” ANSWER TO VERIFIED COMPLAINT
FOR RELIEF AND DECLARATORY JUDGMERkg' - 2



11.  Defendant Beus admits paragraph 20 of Plaintiffs’ Complaint to the extent that
the residual beneficiaries have been unable to agree on the continued operation and division of
the real property. Defendant Beus denies that Dallas and Douglas Beus are entitled fo an equal
distribution of the proceeds.

[TRUST LEASES TO JERRY BEUS ALLEGATIONS]

12, Defendant Beus admits paragraphs 21, 22 and 23 of Plaintiffs’ Complaint.

13.  Defendant Beus admiis paragraph 24 of Plaintiffs’ Complaint to the extent it
quotes from the lease and trust agreement. All other allegations contained therein are denied.

14.  Defendant Beus admits paragraph 25 of Plaintiffs’ Complaint to the extent it
accurately quotes from the farm leases, which speak for themselves. All other allegations
contained therein are denied.

15.  Defendant Beus denies paragraph 26 of Plaintiffs’ Complaint.

16 Answering paragraph 27 of Plaintiffs’ Complaint, Defendant Beus answers that
the leases speak for themselves. Defendant Beus admits that the 2007 farm lease obligates the
trust to reimburse Defendants for improvements. |

17.  Defendant Beus denies paragraphs 28, 29, 30, 31 and 32 of Plaintiffs’ Complaint.

18.  Answering paragraph 33 of Plaintiffs’ Complaint, Defendant Beus states that the
promissory note speaks for itself. To the extent the paragraph states other allegations, those
allegations are denied.

19.  Defendant Beus admits paragraph 34 of Plaintiffs’ Complaint.

20.  Defendant Beus denies paragraphs 35 and 36 of Plaintiffs’ Complaint.

DEFENDANT JERRY BEUS’ ANSWER TO VERIFIED COMPLAINT

FOR RELIEF AND DECLARATORY I UDGMET -3
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21 Answering paragraph 37 of Plaintiffs’ Complaint, Defendant Beus admits that he

EA SN

has asserted that the DBL obligation is an obligation of the trust, but denies each and every other
allegation of paragraph 37.

22, Answering paragraphs 38 and 39 of Plaintiffs’ C;\mp]aint, Defendant Beus states
that the trust agréement and the Will speak for themselves, and no answer is required. To the
extent that the paragraphs state other allegations, those allegations are denied.

23, Defendant Beus denies paragraphs 40 and 41 of Plaintiffs’ Complaint.

24, There is no allegation of fact in paragraph 42 of Plaintiffs’ Complaint and,
therefore, no response is required. In the event an answer is deemed required, the allegations are

denied.

25.  Paragraph 43 of Plaintiffs’ Complaint states a conclusion of law to which no
answer is required.

26.  Defendant Beus admits paragraph 44 oﬁ Plaintiffs’ Complaint.

27.  Paragraphs 45 and 46 of Plaintiffs’ Complaint state legal conclusions to which no
answer is required.

28.  Answering paragraphs 47 and 48 of Plaintiffs’ Complaint, Defendant Beus lacks
sufficient factual knowledge to admit or deny the allegations and, therefore, denies the same.

29.  Answering paragraph 49 of Plaintiffs’ Complaint, the language of the trust
agreement speaks for itself and, thus, no answer is required. To the extent that the paragraph
contains other allegations, those allegations are denied.

30. Defendant Beus denies paragraph 50 of Plaintiffs’ Complaint.

31.  Defendant Beus lacks sufficient knowledge to admit or deny the allegations of

paragraphs 51, 52, 53 and 54 of Plaintiffs’ Complaint and, therefore, denies the same.

DEFENDANT JERRY BEUS’ ANSWER TO VERIFIED COMPLAINT
FOR RELIEF AND DECLARATORY JUDGMERTT - 4
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Defendant Beus denies paragraph 535 of Plaintiffs’ Complaint.

33,  Thereis no allegation of fact in paragraph 56 of Plaintiffs’ Complaint and,
therefore, no response is required. [n the event an answer is deemed required, the allegations are
denied.

34.  Paragraph 57 of Plaintiffs” Complaint states a legal conclusion to which no
answer is required.

35.  Defendant Beus admits paragraph 58 of Plaintiffs’ Complaint.

36.  Answering paragraph 59 of Plaintiffs’ Complaint, the Will and trust agreement
speak for themselves and, thus, no answer is required. To the extent the paragraph states other
allegations, they are denied.

37.  Defendant Beus admits paragraph 60 of Plaintiffs’ Complaint only to the extent
an appraisal was conducted. The remaining allegations of the paragraph are denied.

38.  Defendant Beus admits paragraph 61 of Plaintiffs’ Complaint.

39. Defendant Beus denies paragraphs 62, 63, 64, 65, 66, 67 and 68 of Plaintiffs’
Complaint in their entirety.

40.  There is no allegation of fact in paragraph 69 of Plaintiffs’ Complaint and,
therefore, no response is required. In the event an answer is deemed required, the allegations are
denied.

41, - Defendant Beus denies paragraphs 70, 71, 72 and 73 of Plaintiffs’ Complaint.

42.  There is no allegation of fact in paragraph 74 of Plaintiffs’ Complaint and,
therefore, no response is required. In the event an answer is deemed required, the allegations are

denied.
43.  Defendant Beus denies paragraphs 75, 76, 77 and 78 of Plaintiffs’ Complaint.

DEFENDANT JERRY BEUS’ ANSWER TO VERIFIED COMPLAINT
FOR RELIEF AND DECLARATORY JUDGMEIET%“ -5
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44,  There is no allegation of fact in paragraph 79 of Plaintiffs’ Complaint and,
therefore, no response is required. In the event an answer is deemed required, the allegations are
denied.

45.  Defendant Beus denies paragraph 80 of Plaintiffs” Complaint.

46,  Defendant Beus denies that Plainti.ffs are entitled to atiorney fees.

AFFIRMATIVE DEFENSES
In asserting the following defenses, Defendant Beus does not assume the burden of

proving any element thereof which any applicable case law, statute, rule, regulation or other

authority places upon Plaintiffs.

FIRST AFFIRMATIVE DEFENSE
(No Justiciable Controversy)

Plaintiffs are barred from maintaining this action because Plaintiffs’ action fails to

present a justiciable controversy between Plaintiffs and Defendant.

SECOND AFFIRMATIVE DEFENSE
(Questions Are Moot)

Plaintiffs are barred from maintaining this action against Defendant by reason of the fact

that the questions presented by the action are moot.

THIRD AFFIRMATIVE DEFENSE
(Lack Of Standing)

Plaintiffs lack standing to assert the claims set forth in their Complaint.

FOURTH AFFIRMATIVE DEFENSE
(Accord and Satisfaction)

Plaintiffs are barred from maintaining this action against Defendant by reason of accord

and satisfaction of the claims upon which the action is based.

DEFENDANT JERRY BEUS’ ANSWER TO VERIFIED COMPLAINT
FOR RELIEF AND DECLARATORY JUDGMETS\J?:F -6
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FIFTH AFFIRMATIVE DEFENSE
(Failure To Mitigate)

Plaintiffs are barred from maintaining this action against Defendant because Plaintiffs, by
failing to act reasonably, have failed to mitigate the damages to which Plaintiffs may be entitled.

SIXTH AFFIRMATIVE DEFENSE
{No Privity Of Contract)

Plaintiffs are barred from maintaining this action because there is no privity of contract

between Plaintiffs and Defendant.

SEVENTH AFFIRMATIVE DEFENSE
(Failure To Allege That Plaintiffs Have Complied With Terms Of Contract)

Plaintiffs are barred from maintaining this action because Plaintiffs’ Complaint fails to
state a claim against Defendant in that it fails to allege that Plaintiffs have complied with all of
the terms and conditions of the purported contracts upon which the action is based.

EIGHTH AFFIRMATIVE DEFENSE
(Breach Of Contract)

Plaintiffs are barred from maintaining this action because Defendant's breach of his
contract with Plaintiffs, if any, is excused by Plaintiffs’ breach of the contract.

NINTH AFFIRMATIVE DEFENSE
(Impossibility Of Performance)

Plaintiffs are barred from maintaining this action because Defendant's breach of his
contract with Plaintiffs, if any, is excused by impossibility of performance.

TENTH AFFIRMATIVE DEFENSE
(Frustration Of Purpose Of Contract)

Plaintiffs are barred from maintaining this action because Defendant's breach of his

contract with Plaintiffs, if any, is excused by frustration of the purpose of the contract.

DEFENDANT JERRY BEUS’ ANSWER TO VERIFIED COMPLAINT
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ELEVENTH AFFIRMATIVE DEFENSE
(Failure/Lack Of Consideration)

Plaintiffs are barred from maintaining this action because Defendant’s breach of his
contract with Plaintiffs, if any, is excused by a material failure of consideration.

TWELFTH AFFIRMATIVE DEFENSE
(Nonperformance Of Conditions Precedent)

Plaintiffs are barred from maintaining this action against Defendant because a condition
precedent to Defendant's duty of immediate performance failed to occur.

THIRTEENTH AFFIRMATIVE DEFENSE
(Nonperformance Of Conditions Subsequent)

Plaintiffs are barred from maintaining this action against Defendant because the
occurrence of a condition subsequent to Defendant's duty of immediate performance terminated

Plaintiffs’ right to immediate performance.

FOURTEENTH AFFIRMATIVE DEFENSE
(Fraud)

Plaintiffs are barred from maintaining this action against Defendant because the contract
upon which the action is based is void or voidable since Defendant entered into the contract as a

result of Plaintiffs' fraud,

FIFTEENTH AFFIRMATIVE DEFENSE
(Mutual Or Unilateral Mistake)

Plaintiffs are barred from maintaining this action against Defendant because the contract

upon which the action is based is void or voidable since Defendant entered into the contract as a

result of a mutual or unilateral mistake of fact.

DEFENDANT JERRY BEUS” ANSWER TO VERIFIED COMPLAINT
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SIXTEENTH AFFIRMATIVE DEFENSE
(Rescission)

Plaintiffs are barred from maintaining this action against Defendant because the contract

upon which the action is based was rescinded.

SEVENTEENTH AFFIRMATIVE DEFENSE
(Laches)

Plaintiffs are barred from maintaining this action against Defendant based upon the

doctrine of laches.

EIGHTEENTH AFFIRMATIVE DEFENSE
(Estoppel)

Plaintiffs are barred from maintaining this action against Defendant based upon the

doctrine of estoppel.

NINETEENTH AFFIRMATIVE DEFENSE
(Unclean Hands)

Plaintiffs should be denied any equitable relief herein on the ground of unclean hands.

RULE 11 STATEMENT

Defendant Beus has considered and believes that he may have additional claims and
defenses but does not have sufficient information at this time to assert the additional claims or
defenses under Idaho Rule of Civil Procedure 11. Defendant Beus does not intend to waive any
such claims or defenses and specifically asserts his intention to amend this Answer if, pending
research and after discovery, facts come to light giving rise to additional claims and defenses.

ATTORNEYS’ FEES

Defendant Beus has been required to retain the services of counsel to defend against this
action and has agreed to pay reasonable attorneys' fees for the services rendered. In accordance

with Idaho law, including but not limited to Idaho Code §§ 12 120, 12 121 and 45 513, et seq.,

DEFENDANT JERRY BEUS’ ANSWER TO VERIFIED COMPLAINT
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and Rule 54 of the Idaho Rules of Civil Procedure, Defendant Beus i1s entitled to recover his .
reasonable attomeys’ fees plus his costs and expenses incurred in defending against this action.

WHEREFOQRE, Defendant Beus prays for judgment from the Court as follows:

L. That Plaintifts” Complaint be dismissed with prejudice and Plaintiffs take nothing
thereunder.
2. That Defendant Beus’ interest in and to the subject Property is superior to that of

Plaintiffs’ interest, if any, in the Property.

3. That Defendant Beus be awarded the reasonable attorneys’ fees and costs
necessarily incurred in defending this action.

4, For such other and further relief as the Court deems just and proper.

DATED THIS {0 t day of August, 2009.
HAWLEY TROXELL ENNIS & HAWLEY LLP

ith, ISB No. 7336
Attorheys for Defendant Jerry Beus

DEFENDANT JERRY BEUS’ ANSWER TO VERIFIED COMPLAINT
FOR RELIEF AND DECLARATORY JUDGMEg.T - 10
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _ﬂf’éay of August, 2009, I caused to be served a true
copy of the foregoing DEFENDANT JERRY BEUS® ANSWER TO VERIFIED COMPLAINT
FOR RELIEF AND DECLARATORY JUDGMENT by the method indicated below, and

addressed to each of the following:

Randall C. Budge

Mark S. Shaffer

RACINE, OLSON, NYE, BUDGE & BAILEY,
CHARTERED

P.O. Box 1391

Pocatello, ID 83204-1391

[Attorneys for Plaintiffs]

’

Q& U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
E-mail
. Telecopy: 208.232.6109

[(daiE

Stephen C. Smith

DEFENDANT JERRY BEUS’ ANSWER TO VERIFIED COMPLAINT
FOR RELIEF AND DECLARATORY JUDGMENT - 11
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK

DALLAS BEUS, individually; DOUG
BEUS, individually,

Plaintiffs, Case No:CV-2009-0001822-OC
Vs ORDER FOR SUBMISSION OF
' INFORMATION FOR

JOHN C. SOUZA, Trustee of the Lynn G. SCHEDULING ORDER

Beus Trust; JERRY BEUS, individually,

Defendants.

A Complaint was filed in this matter on the 6™ day of May, 2009. The Defendants
have now appeared and/or answered and the case is at issue.

IT IS HEREBY ORDERED, pursuant to I.R.C.P. 16, that the parties, through their
counsel (or the parties themselves if self-represented), confer and submit to the Court,
within fourteen (14) days of the date of this Order, a joint statement containing the
following information:

(1)  Whether any service is still needed upon any unserved parties.

(2)  Whether motions to add new parties or otherwise amend the pleadings are

contemplated.

(3)  Whether the parties currently contemplate or anticipate any pre-trial motions.

Case No.: CV-2009-0001822-0OC
ORDER FOR SUBMISSION OF INFORMATION FOR SCHEDULING ORDER

Page 1 of 3
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(4)  Whether the case presents any unusual time requirements for trial preparation.

(5)  The agreed amount of time required for trial.

(6)  Whether the case presents any unusual times requirements for discovery.

(7)  Whether any party requests court-ordered mediation.

(8)  Three stipulated trial dates, one no less than six (6) months and no more than
nine (9) months from the date of this Order, and a second no less than nine (9) months and
no more than twelve (12) months from the date of this Order, and a third no less than twelve
(12) months and no more than fifteen (15) months from the date of this Order. These trial
dates cannot be during the first full week of any month.

(9) Whether there are other matters conducive to d;,;[ermination of the action that the
parties agree should be brought to the attention of the Court prior to entering a Scheduling
Order.

The parties shall agree as to which party shall make the joint submission but, if they
cannot agree, Plaintiff shall be responsible to make the submission.

Upon receipt of this joint submission the Court will issue an Order setting the matter
for trial with appropriate dates for discovery, disclosure of witness, etc.

IT IS FURTHER ORDERED that if the parties do not file the stipulation required
herein, within the fourteen (14) days set forth, the Court will set this matter for trial on a

date available to the Court.

DATED this_2.4 % day of August, 2009.

DAVID C.NYE
District Judge

Case No.: CV-2009-0001822-OC
ORDER FOR SUBMISSION OF INFORMATION FOR SCHEDULING ORDER

Page 2 of 3
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the M day of August, 2009, I served a true and
correct copy of the foregoing document upon each of the following individuals in the

manner indicated.

Randall C. Budge U.S. Mail

Mark S. Shaffer [ ] Overnight Delivery
Racine, Olson, Nye, Budge & Bailey, Chtd. [ ] Hand Deliver

P.O. Box 1391 [ ] Fax: 232-6109
Pocatello, Idaho 83204-1391

Thomas J. Holmes U.S. Mail

Jones, Chartered [] Overnight Delivery
P.O. Box 967 [_] Hand Deliver
Pocatello, Idaho 83204 [ ] Fax:

Stephen C. Smith > U.S. Mail

Hawley, Troxell Ennis & Hawley, LLP [_] Overnight Delivery
P.O.Box 1617 [ ] Hand Deliver
Boise, Idaho 83701-1617 [ ] Fax: 208-954-5268

Deputy élé% %

Case No.: CV-2009-0001822-OC
ORDER FOR SUBMISSION OF INFORMATION FOR SCHEDULING ORDER
Page 3 of 3
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Randall C. Budge (ISB# 1949)

Mark S. Shaffer (ISB# 7559)
RACINE, OLSON, NYE,

BUDGE & BAILEY, CHARTERED
P.O. Box 1391

Pocatello, Idaho 83204-1391
Telephone: (208) 232-6101

Fax: (208) 232-6109

Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BANNOCK

DALLAS BEUS, individually;
DOUG BEUS, individually, Case No. CV-2009-0001822-0C
Plaintiffs,

MOTION FOR PARTIAL
SUMMARY JUDGMENT

VS.

JOHN C. SOUZA, Trustee of the Lynn G.
Beus Trust; JERRY BEUS, individually,

Defendants.

COMES NOW Plaintiffs Dallas Beus and Doug Beus, individually (hereinafter “Plaintiffs”),
by and through counsel, and pursuant to Rule 56 of the Idaho Rules of Civil Procedure, hereby move
the Court for entry of partial summary judgment in favor of Plaintiffs and against each of the
Defendants. This Motion is made upon the grounds and for the reasons that there are no material
issues of fact and the moving parties are entitled to judgment as a matter of law that:

l. That the Lynn G. Beus Trust (“Trust”) terminated June 10, 2008, upon the death of

Beth Beus, the surviving spouse of Lynn G. Beus and lifetime beneficiary of the Trust.

MOTION FOR PARTIAL SUMMARY JUDGMENT - Page |
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2. That the 2007 Farm Lease entered into between trustee Souza and defendant Jerry
Beus terminates pursuant to the terms of the Will and Trust upon the death of Beth Beus; or, upon
the sale of the Trust property. Alternatively, that the trustee must exercise his discretionary right to
terminate the Trust upon sale of the property.

3. That the DBL Company, Inc., Promissory Note and Mortgage executed by the trustee
to pay off and refinance the prior loan obligations of Jerry Beus is the sole obligation of Jerry Beus
and must be paid by him or be debited to his share of the proceeds from the sale of the Trust
property.

4. That the proceeds from the sale of the Trust property are required to be distributed
equally between the residual beneficiaries, Jerry Beus, Dallas and Doug Beus with the payoff of the
DBL note and mortgage, taxes and other encumbrances against the Trust property debited to Jerry

Beus’s share pursuant to the terms of the 2007 Lease Agreement.

5. That Jerry Beus is not entitled to reimbursement from the Trust for any improvements
to the Trust property.

6. That the Trust be closed upon distribution of the sale proceeds.

7. That if the beneficiaries are unable to mutually agree as to a sale price for the Trust

property, the trustee be authorized and directed to sell the Trust property for any price agreed upon
by two of the three beneficiaries. Alternatively, that the Trustee must sell the property at a price
approved by the Court.

8. That Defendant John C. should Souza be removed as trustee of the Trust with the
Court to oversee the sale of the Trust property and distribution of the proceeds. Alternatively, an

independent trustee should appointed.

MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 2
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DATED this B day of September, 2009.

RACINE, OLSON; NYE, BUDGE &
BAILEY, CHARTERED

otz 0.4

RANDALL C. BUDGE

MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 3
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Randall C. Budge (ISB# 1949)
Mark S. Shaffer (ISB# 7559)
RACINE, OLSON, NYE,

BUDGE & BAILEY, CHARTERED
P.O. Box 1391

Pocatello, Idaho 83204-1391
Telephone: (208) 232-6101

Fax: (208) 232-6109

Attorneys for Plaintiffs
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BANNOCK

DALLAS BEUS, individually;

DOUG BEUS, individually, Case No. CV-2009-0001822-0OC

Plaintiffs,
vS. MEMORANDUM IN SUPPORT
OF MOTION FOR PARTIAL
JOHN C. SOUZA, Trustee of the Lynn G. SUMMARY JUDGMENT

Beus Trust; JERRY BEUS, individually,

Defendants.

A T N T T A VT N W T N N

COMES NOW Plaintiffs Dallas Beus and Doug Beus, individually (hereinafter “Plaintiffs”),
by and through counsel, and submit this memorandum in support of Plaintiffs’ Motion for Partial
Summary Judgment filed herein. The summary judgment motion and this memorandum are based
upon Plaintiff’s Verified Complaint together with the Supporting Affidavit of Randall C. Budge, to
which is attached the depositions of Plaintiffs, Defendants John C. Souza and Jerry Beus, CPA Max
Hemmert, banker Tom McBride, and thee deposition exhibits referred to in this Memorandum.
Exhibits A-P attached to the complaint are the same as deposition exhibits 1-16. For convenience,

all exhibits referred to as deposition exhibits.
MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 1
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I. INTRODUCTION

This action arises out of a dispute between the three sons of Lynn G. Beus (Defendant Jerry
Beus, Plaintiff Douglas Beus, and Plaintiff Dallas Beus), who are the remaindermen of the Lynn G.
Beus Trust (“Trust”). The Last Will and Testament of Lynn G. Beus (“Will”) created a testamentary
trust by providing that all probate property would be poured over into the Trust. See the Sixth
section of Exhibit “1”. The assets of the estate that were held in the Trust consist primarily of certain
real property and appurtenant water rights and improvements commonly known as “the Beus
Ranch,” consisting of approximately 2,521 acres of farming and ranching land (“Trust Property”)
located in Caribou County, Idaho. See the Fifth section of Exhibit “1”. Beth Beus was the surviving
spouse of Lynn G. Beus and the sole beneficiary until her death June 10, 2009. By its terms the
Trust terminated upon the death of Beth Beus and has been listed for sale so the proceeds can be
distributed between the three sons. Defendant Jerry Beus has been the long term lessee and remains
in possession although he has subleased the property the last two years.

The dispute between the parties primarily centers over: (1) whether the termination of the
Trust also terminated the current lease agreement of the Trust Property (‘2007 Farm Lease™) entered
into by Defendant John C. Souza (“Souza” or “Trustee”) and Defendant Jerry Beus, or whether the
sale must be subject to the lease; (2) Trustee Souza’s right and obligation to terminate the lease and
sell the Trust Property, distribute the proceeds and close the Trust; (3) whether the DBL promissory
note and mortgage executed by the Trustee to refinance and pay off personal loans of Defendant
Jerry Beus is the responsibility of the Trust, and thus shared by all beneficiaries, or the sole
responsibility of Defendant Jerry Beus; and (5) whether Jerry Beus is entitled to reimbursement for
any improvements made to the Trust Property while he was in possession of the Trust Property as a

lessee.

MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 2
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Defendant Jerry Beus does not dispute that since the beneficiaries do not agree to any joint

continued operation of the Trust Property, it must be sold and the proceeds divided as required by the
Trust terms Verified Complaint § 58; Answer §35. However, Jerry Beus asserts that the 2007 Farm
Lease remains in effect beyond the sale of the Trust Property through 2013, and that the DBL
Company loan executed by the Trustee for the benefit of Defendant Jerry Beus should be the
responsibility of the Trust.

The Plaintiffs assert that, pursuant to the provisions of the Trust it terminates at the death of
Beth Beus”; that the 2007 Farm Lease of the Trust Property to Jerry Beus terminates at the latest
upon sale of the property; that the Trustee is obligated to sell the Trust Property; and, that the
proceeds of sale must be divided between the three sons, remaindermen Dallas, Doug and Jerry
Beus; and, that the share of Defendant Jerry Beus must be charged or debited in the amount
necessary to pay off the DBL promissory note and mortgage against the property securing his
personal loans together with any unpaid lease obligations Some 11 months after the death of Beth
Beus and only after Plaintiffs’ Complaint was filed the Trustee Defendant Souza listed the Trust
Property for sale with Lisa Ayers of Gate City Realty with the approval of the parties. The parties
agree that in the event an acceptable offer is received that Jerry Beus has the first option to buy as

provided in the Will.

II. LEGAL STANDARD
Summary judgment is proper when “the pleadings, depositions, admissions on ﬁle, together
with the affidavits, if any, show that there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law.” Idaho R. Civ. P. 56(c). “All disputed

facts are to be construed liberally in favor of the non-moving party, and all reasonable inferences that
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section of Exhibit “1”.

2. Beth Beus was the lifetime beneficiary under the Lynn G. Beus Trust (hereinafter “the
Trust”) after the death of her husband until her death on June 10, 2008. See the Sixth section of
Exhibit ““17; Section 1 of Exhibit “2”.

3. Defendant Jerry Beus and Plaintiffs Doug Beus and Dallas Beus are designated as
“remaindermen beneficiaries” of the Trust and equally entitled to the undistributed corpus and
income of the Trust upon the death of Beth Beus. See the Eighth section of Exhibit “1”; Sections 1
and 13 of Exhibit “2”.

4. R. M. Whittier was appointed the personal representative of Lynn G. Beus’ estate and
the trustee of the Lynn G. Beus Trust by the Last Will and Testament of Lynn G. Beus (“Will"). See
the Third section of Exhibit “1”.

5. The Will was formally probated in Caribou County Case No. 3848M.

6. The Will creates a testamentary trust by providing that all probate property would be
poured over into the Trust. See the Sixth section of Exhibit “1”. The assets of the estate held in
Trust consist primarily of the Trust Property located in Caribou County, Idaho. See the Fifth section
of Exhibit “1”.

7. The Trust, established pursuant to the Will, was further memorialized and
implemented for administration purposes by a separate document titled Trust Agreement created on
or about May 14, 1987, following the death of Lynn G. Beus, by agreement executed by R. M.
Whittier, Personal Representative of the Estate of Lynn G. Beus, R. M. Whittier, as Trustee, and
Beth Beus, the lifetime beneficiary under the Trust. See Exhibit “2".

8. The testamentary trust provisions of the Will are controlling. See Section 6 of Exhibit

“2". The Trust Agreement states that “the Trustee shall attempt to follow the desires of Lynn G. Beus
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as was set forth in his Last Will and Testament dated June 27, 1983.” See id. Any inconsistency
between the Trust Agreement and the Wil is governed and controlled by the testamentary trust
provisions contained in the Will. See the Sixth section of Exhibit “1”*; Section 6 of Exhibit “2”.

9. The Trust Agreement vests the Trustee with certain powers, “in addition to those now
or hereinafter conferred by statute or case law, all of which shall be exercised in a fiduciary capacity
subject to any limitations stated elsewhere in this Agreement.” See Section 17 of Exhibit “1”.

10.  Pursuant to the Trust Agreement, and consistent with the Will, all assets of the Estate
of Lynn G. Beus were held “in trust” for the benefit of his surviving spouse, Beth Beus, during the
balance of her life. See the Sixth section of Exhibit “1”; Sections 1 and 24 of Exhibit “2”.

11.  The provisions of the Trust as described in the Will provide that “[a]t the death of my
spouse, this Trust shall close and terminate and all remaining assets, including any undistributed
income, if any shall be distributed as hereinafter set out.” See subsection B(2) of the Sixth section of
Exhibit “1”.

12.  The provisions of the Trust as described in the Will provide that “[i]f my children are
unable to agree upon the operation, management or division of the real property, following the death
of my wife, my Trustee is instructed to sell the same, and to divide the proceeds equally between
Dallas, Jerry and Doug after all expenses, taxes and liens of any kind and nature against the Trust
property is paid.” See the Eighth section of Exhibit “1”. Beth Beus passed away on June 10, 2008 at
which time the Trust was to be terminated. See subsection B(2) of the Sixth section of Exhibit “1”;
Sections 1 and 24 of Exhibit “2

13.  Since the death of Beth Beus on June 10, 2008 the residual beneficiaries (Defendant
Jerry Beus, Plaintiff Douglas Beus, and Plaintiff Dallas Beus) have been unable to agree upon the

continued operation or division of the real property; therefore, all assets of the Trust are to be sold,
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the proceeds from the sale (ilv;ded and distributed equally to the residuz;l beneficiaries, and the Trust
terminated. See the Eighth section of Exhibit “1"; Section 13 of Exhibit “2”; Verified Complaint
58; Answer q 35.

TRUST LEASES TO DEFENDANT JERRY BEUS

14.  The Trust Property has been leased, since the death of Lynn G. Beus, to Defendant
Jerry Beus pursuant to various farm lgase agreements. See Exhibits “3”, “4”, and “5.

15.  R. M. Whittier, as personal representative of the estate of Lynn G. Beus, entered into
the first farm lease with Defendant Jerry Beus on March 26, 1986 (the “1986 Farm Lease”) for a total
annual rent 0f $23,900.00. See pages 1-2 of Exhibit “3”. The term of the 1986 Farm Lease ran from
March 1, 1986 through December 31, 1987, and was thereafter amended by R. M. Whittier and
Defendant Jerry Beus to run through December 31, 1993. See page 1 of Exhibit “3”. The 1986 Farm
Lease was recorded at the request of Defendant Jerry Beus with the Caribou County Recorder’s
office on February 13, 1997 as Instrument No. 153677. See page 1 of Exhibit “3”.

16.  Monte R. Whittier, acting as successor trustee of the Trust, entered into an Addendum
Farm Lease with Defendant Jerry Beus on April 6, 1994 (the “1994 Addendum Farm Lease”). See
Exhibit “4”. The 1994 Addendum Farm Lease modified the terms of the 1986 Farm Lease by
increasing the annual rent to $25,500.00 and extending the lease to run from March 1, 1994 through
March 1, 2001. See page 1 of Exhibit “4”. The 1994 Addendum Farm Lease was recorded, at the
request of Defendant Jerry Beus, with the Caribou County Recorder’s office on February 13, 1997 as
Instrument No. 153678. See page 1 of Exhibit “4”.

17.  Souza, as Trustee, entered into a new farm lease for the Trust Property with
Defendant Jerry Beus on January 1, 2007 (the “2007 Farm Lease") for a term of January 1, 2007

through December 31, 2013, with the annual rent reduced to $12,000.00, to be paid directly to Beth
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Beus. See page 1 of Exhibit “5”.

18.  The 2007 Farm Lease expressly provides that “this lease is subject to the terms of the
Last Will and Testament left by Lynn Beus and subject to the terms of the Trust established by Lynn
Beus for and on behalf of his wife, Beth Beus.” See page 6 of Exhibit “5”. Beth Beus passed away
on June 10, 2008 at which time the Trust, and thus the 2007 Farm Lease, was to be terminated. See
subsection B(2) of the Sixth section of Exhibit “1”; Sections 1 and 24 of Exhibit “2".

19.  The 2007 Farm Lease expressly provides “[t]hat Lessee agrees that at the termination of
the lease, they will surrender possession of the leased premises to Lessor without further demand or
notice.” See page 3 of Exhibit “5”.

20.  The 2007 Farm Lease expressly provides that “the provisions of this lease shall be
binding upon the heirs, successors, administrators, and assigns of the parties hereto,” which includes
Defendant Jerry Beus as a remainderman beneficiary. See page 7 of Exhibit “5”.

21.  The2007 Farm Lease added, for the first time, a term stating that “the Lessee shall be
compensated for any and all improvements he makes to said leased premises . . . at the time said
improvements are made and completed.” See page 2 of Exhibit “5”. The remainder of the 2007
Farm Lease follows the language of the 1986 Farm Lease almost verbatim, with the exception of the
2007 Farm Lease including conflicting statements that the Lessee agrees to pay “[t]he taxes on the
real property of the trust,” while also stating that “[t]he Lessor shall pay all taxes on the real estate
which is owned by the Estate or Trust.” See pages 1 and 3 of Exhibit “5”. Notwithstanding the
conflicting language, Defendant Jerry Beus has made all payments for real property taxes on the
Trust Property. (Jerry Beus Dep. 93:22-94:23; Souza Dep. 58:19-23.)

22.  The 2007 Farm Lease expressly provides that “[t]he Lessee shall not assign this lease

for rent, sublet or underlet the demised premises, or any part thereof, without first obtaining the previous
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consent in writing, of the Lessor.” See page 3 of Exhibit “5”.

23. Defendant Jerry Beus did sublease the Trust Property to his son in 2008. (Jerry Beus
Dep. 105:5-14.) Defendant Jerry Beus, however, did not obtain the written consent from the Trustee
prior to entering into the sublease. (Jerry Beus Dep. 106:9-12, 112:2-8; Souza Dep. 62:14-24,
90:14-91:3, 96:22-97:8.)

24,  Defendant Jerry Beus is currently subleasing the Trust Property, through a written
agreement, to Dwight Lakey and Sons to farm the Trust Property. (Jerry Beus Dep. 106:21-107:4.)
Defendant Jerry Beus, however, did not obtain the written consent from the Trustee prior to entering
into the current written sublease agreement. (Jerry Beus Dep. 112:9-14; Souza Dep. 62:25-63:17,
96:22-97:8.) The terms of the written sublease agreement are that the sublessee pays $60,000 to
Defendant Jerry Beus to sublease the cultivated portion of the Trust Property, an amount Defendant
Jerry Beus believes is a fair price to lease the Trust Property. (Jerry Beus Dep. 113:13-24.)

DEFENDANT JERRY BEUS TRUST PROPERTY COMPENSATION

25.  The 1986 Farm Lease and the 2007 Farm Lease expressly obligate Defendant Jerry
Beus to: “[M]aintain the irrigation pumps, mainlines, and sprinkler heads and any irrigation
equipment as necessarily used for the irrigation of the farm. . . . [Flurnish all fertilizer, spray
chemicals and chemicals that might be needed for the operation of the farm in a good and
husband-like manner. . . . [R]emove rocks which might interfere with the orderly farming operation
at his cost and expense. . . . [M]aintain the liability and property and fire insurance policy covering
the farming operation and the buildings and other property in his possession. . . . [Ensure] that the
property will be protected and will remain in as good a condition as it is now with reasonable wear
and tear excepted. . . . [A]t his own proper costs and expense, maintain said fences and be

responsible for all repairs thereto during the term of the lease. . . . [B]e solely responsible for any
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and all loss or damage which may be occasioned to Lessee or any other party by virtue by escape of
Lessee's stock from the leased premises. . . . [K]eep the leased premises free from noxious and
offensive weeds and agrees to spray and eradicate the same whenever necessary, all in accordance
with Caribou County Weed Control Regulations. . . . [At the termination of the lease,] surrender
possession of the leased premises to Lessor without further demand or notice. Said premises shall be
in good order and condition as the same was when they were entered upon by the Lessee. ... [N]ot
assign this lease for rent, sublet or underlet the demised premises, or any part thereof, without
obtaining the previous consent in writing, of the Lessor. . . . [A]t [his] expense, maintain public
liability insurance.” See pages 2 through 5 of Exhibit “3”; pages 2, 3, 4, and 6 of Exhibit “5” .

26.  Pursuant to the 1986 and 2007 Lease Agreements, the Trust has no obligation to pay
or to reimburse Defendant Jerry Beus for any operating expenses or his personal operating loans as
Lessee. See Exhibits “3” and “5”.

27.  Neither the 1986 Farm Lease nor the 1994 Addendum to Farm Lease impose upon the
Trust any obligation to reimburse Defendant Jerry Beus for improvements. See Exhibits “3” and “4".

Only the 2007 Farm Lease obligates the Trustee to reimburse the Lessee Defendant Jerry Beus for
improvements. See page 2 of Exhibit"5". (Jerry Beus Dep. 97:9-17; Souza Dep. 57:23-58:1.)

28.  Defendant Jerry Beus has produced no evidence supporting any claim against the
Trust seeking reimbursement for improvements to the Trust Property pursuant to the 2007 Lease
Agreement or any prior lease. (Jerry Beus Dep. 22:25-25:11, 97:18-100:19, 160:24-162:5; Souza
Dep. 58:2-6, 110:5-9.)

29.  The only assertion Defendant Jerry Beus has made against the Trust seeking
reimbursement for improvements to the Trust Property pursuant to the 2007 Lease Agreement is an

unsubstantiated claim that he installed some main line on the Trust Property. (Jerry Beus Dep. 98:8—
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99:25.) Defendant Jerry Beus, however, has not produced any documentation pertaining to the
installation of the main line. (Jerry Beus Dep. 22:25-25:11, 100:1-19; Souza Dep. 58:2-6.)
DEFENDANT JERRY BEUS NOTES AND MORTGAGES

30.  Defendant Jerry Beus signed a Promissory Note, dated June 7, 2002, in favor of
Ireland Bank, to obtain a personal loan in the amount of $372,740.00. Exhibit “6”. The purpose of
the loan was to pay off past operating lines of credit, according to letters from Ireland Bank dated
September 24, 2008 and October 14, 2008. Exhibit “7”. The Promissory Note was secured by a
Real Estate Mortgage signed by Souza as Trustee dated June 7, 2002 and recorded in the Caribou
County Recorder’s office as Instrument No. 166205 (“Mortgage 166205”), thereby for the first time
pledging the Trust Property as security for repayment of Defendant Jerry Beus's $372,740.00
Promissory Note. Exhibit “8”. The balance owing by Defendant Jerry Beus on said Ireland Bank
Mortgage 166205 in the amount of $332,141.66 was paid off by a loan with DBL Company Inc.
(“DBL "), which was also secured by a mortgage against the Trust Property. See Exhibits “7” and
“12".

31. Defendant Jerry Beus signed a second Promissory Note, also dated June 7, 2002, in
favor of Ireland Bank, to obtain a loan in the amount of $235,000.00. Exhibit “9”. The purpose of
the loan was cross collateralization of a new operating line of credit. See Exhibit “7". The
Promissory Note was secured by a Real Estate Mortgage signed by Souza as Trustee dated June 7,
2002 and recorded in the Caribou County Recorder’s office as Instrument No. 166206 (“Mortgage
166206"), thereby pledging the Trust Property as security. Exhibit “10”. The balance owing by
Defendant Jerry Beus on said Ireland Bank Promissory Note was paid off by Defendant Jerry Beus.
See Exhibit “7”.

32. Ireland Bank asked that Defendant Jerry Beus go elsewhere to do business even
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though the bank had the fani as collateral. Jerry Beus Dep. 124:24:1f25:18.)

33.  Defendant Jerry Beus asked Plaintiffs, as remaindermen beneficiaries, to sign offon a

loan from Federal Land Bank because Federal Land Bank wanted the permission of all beneficiaries.
(Jerry Beus Dep. 127:14-24.) Plaintiffs, however, did not want to put the farm as collateral on any
loan and refused to sign any documentation. (Jerry Beus Dep. 141:23-142-12.)

34.  Defendant Jerry Beus then contacted Trustee Souza and asked if Souza would put up
the farm as collateral in order to get the money to pay the loans at Ireland Bank. (Jerry Beus Dep.
143:4-21; Souza Dep. 79:13-80:16.)

35.  Trustee Souza agreed and as Trustee signed a Promissory Note dated May 2, 2007, in
the amount of $427,500.00, in favor of DBL. See Exhibit “11”. Said Promissory Note refinanced the
unpaid balance Defendant Jerry Beus owed Ireland Bank, as indicated by the Settlement Statement
entered into by Souza, as Trustee, and Caribou Title, dated May 3, 2007. Exhibit “12”. (Jerry Beus
Dep. 137:22-138:12; Souza Dep. 80:11-16, 81:6-83:17.)

36. The DBL Promissory Note was secured by a mortgage against the Trust Property
dated May 2, 2007, recorded in the Caribou County Recorder’s office as Instrument No. 178119
(“Mortgage 178119”). Exhibit“13”. Ofthe $427,500.00 loan proceeds, $332,141.66 went to Ireland
Bank to pay off Defendant Jerry Beus’s loans with the balance providing a new operating line of
credit for Defendant Jerry Beus. See Exhibits “7" and “12". (Jerry Beus Dep. 136:14-138:12,
144:23-145:6; Souza Dep. 80:11-16, 81:6-83:17.) From said loan proceeds Defendant Jerry Beus
was also paid a cash amount of $18,153.84 pursuant to an Instruction Letter from Trustee Souza. See
Exhibit “14”. (Jerry Beus Dep. 144:23-146:10; Souza Dep. 82:21-83:17.)

37.  The current amount due on the Promissory Note in favor of DBL has increased from

the original $427,500.00 amount to an amount in excess of $438,376.27, with interest accruing. See
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Exhibit “15”. Jerry Beus missed the August 2009 payment and the DBL loan is now in default
creating a risk of foreclosure.

38.  Defendant Jerry Beus has made all payments on the DBL loan directly to DBL
Company. (Jerry Beus Dep. 146:11-16, 149:17-20.) The Trust has made no payments to DBL.
(Jerry Beus Dep. 146:11-16; Souza Dep. 86:7-13.)

39.  Defendant Jerry Beus has admitted that pursuant to the 2007 Farm Lease he is
obligated to pay the DBL loan as part of that lease agreement. See item 3., page 2 of Exhibit “5".
(Jerry Beus Dep. 146:11-149:16; Souza Dep. 55:15-56:13.)

40.  The purpose of said Promissory Note in favor of DBL was for the sole benefit
Defendant Jerry Beus by refinancing his loans from Ireland Bank and providing additional monies.
Exhibit “7”. (Souza Dep. 81:6-16, 83:4-11.)

41.  Defendant Jerry Beus received the benefit of all proceeds from the DBL Promissory
Note. See Exhibits “7” and “12”. (Jerry Beus Dep. 137:16-139:5, 144:23-146:10; Souza Dep. 81:6-
16, 85:19-23.) The DBL loan has been used by Defendant Jerry Beus for personal operating
expenses. (Jerry Beus Dep. 111:19-112:1). Operating expenses are the express obligation of
Defendant Jerry Beus as Lessee of the Trust Property, and not legal obligations of the Trust. See
Exhibits “3” and “5”.

42. At the time the above-described Ireland Bank and DBL promissory notes and
mortgage were signed by Defendant Jerry Beus and Trustee Souza, respectively, and recorded, the
Trust property was debt free as reflected in the title report issued at the loan closing. See Exhibits
“26” and “27”. (Souza Dep. 73:10-25.)

43.  The Trust Agreement mandates that “[n]either the principal or the income of the trust

estate herein created shall be liable for the debts of the beneficiary hereof.” See Section 8 of Exhibit
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“2".

44.  The Trust Agreement mandates that “[t]he interests of any beneficiary in the corpus or
income of this trust . . . shall not . . . be voluntarily or involuntarily alienated or encumbered by any
such beneficiary.” See Section 15 of Exhibit “2".

TRUSTEE’S BREACH OF FIDUCIARY DUTY

45.  Plaintiffs have never previously been provided with an accounting from the Trustee,
have never been reasonably informed of the administration of the Trust, and have never received a
Trustee’s report or a copy of a Trust income tax statement. (Dallas Beus Dep. 65: 3-18; Douglas

Beus Dep. 31:7-32:13; Souza Dep. 47:1-12.)

V. ISSUES PRESENTED

Plaintiffs submit that pursuant to their Motion for Partial Summary Judgment, the following
issues should be determined as a matter of law based upon undisputed facts, to-wit:

1. Whether the Lynn G. Beus Trust terminated June 10, 2008, upon the death of Beth
Beus, the surviving spouse of Lynn G. Beus and lifetime beneficiary of the Trust?

2. Whether the 2007 Farm Lease entefed into between Trustee Souza and Defendant
Jerry Beus terminates pursuant to the terms of the Will and Trust upon the June 10, 2008 death of
Beth Beus, or upon the sale of the property. Alternatively, whether the Trustee must exercise his
right to terminate the Trust upon sale of the Trust Property?

3. Whether the DBL Promissory Note and Mortgage executed by the Trustee to pay off
and refinance the prior loan obligations of Defendant Jerry Beus is a lawful obligation of Defendant
Jerry Beus which must be debited to his share of the proceeds from the sale of the Trust Property; or

an obligation of the Trust which all beneficiaries must share?
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4, Are the pro;eds from the sale of the Trust Property reqliired to be distributed equally
between the residual beneficiaries, Defendant Jerry Beus, Plaintiff Dallas and Plaintiff Doug Beus,
with the payoff of the DBL note and mortgage, taxes and other encumbrances against the Trust
Property debited to Defendant Jerry Beus’s share pursuant to the terms of the 2007 Lease Agreement
or otherwise?

5. Is Defendant Jerry Beus entitled to reimbursement from the Trust for any
improvements to the Trust Property?

6. Should the Trust be closed upon distribution of the sale proceeds?

7. If the beneficiaries are unable to agree as to a sale price, should the Trustee be
authorized and directed to sell the Trust Property for any price agreed upon by two of the three
beneficiaries? Alternatively, should the Trustee be required to present any purchase offers to the
Court and secure Court approval to sell the Trust Property?

8. Should Defendant Souza be removed as Trustee of the Trust with the Court to oversee
the sale of the Trust Property and distribution of the proceeds? Altematively, should an independent
trustee be appointed?

VI. ARGUMENT

A. THE LYNN G. BEUS TRUST TERMINATED ON JUNE 10, 2008, THE DATE OF
DEATH OF BETH BEUS.

The provisions of the Trust as described in the Will provide that “[a]t the death of my spouse,
this Trust shall close and terminate and all remaining assets, including any undistributed income, if
any shall be distributed as hereinafter set out.” See subsection B(2) of the Sixth section of Exhibit
“1". Additionally, the provisions of the Trust state that “[1]f my children are unable to agree upon the

operation, management or division of the real property, following the death of my wife, my Trustee
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is instructed to sell the same, a;1d to divide the proceeds equally between Dallas, Jerry and Doug after
all expenses, taxes and liens of any kind and nature against the Trust property is paid.” See the
Eighth section of Exhibit “1”.

Beth Beus passed away on June 10, 2008 at which time the Trust was to be terminated. See
subsection B(2) of the Sixth section of Exhibit “1”; Sections 1 and 24 of Exhibit “2”. Following the
death of Beth Beus, Plaintiffs made repeated demands to Trustee Souza that the Trust Property be
listed for sale, sold and the proceeds distributed Exhibit “35”, a letter from Randy Budge dated
October 20, 2008; Exhibit “36”, a letter from Randy Budge dated January 13, 2009. To facilitate the
listing and sale of the Trust Property, and at a cost paid for by the Plaintiffs, an Appraisal Report of
the Trust Property was completed on November 21, 2008 by Robert R. Fellows, CGA. Exhibit “16”.

The Appraisal Report estimated the market value of the Trust Property to be $2,901,550.00 as of
June 10, 2008. See id. The Plaintiffs also contacted a real estate agent to assist in listing the Trust
Property and to locate interested buyers. Trustee Souza, however, failed and refused to take any
effort to sell the Trust Property and distribute the proceeds until after Plaintiff’s filed their complaint
to force the issue (Souza Dep. 92:25-94:18, 99:23-25Accdrding the clear terms of the Will and the
Trust, the Trust must be closed and terminated at the death of Beth Beus and Souza must distribute
the Trust Property. See subsection B(2) of the Sixth section of Exhibit “1”. Because Defendant Jerry
Beus, Plaintiff Dallas Beus, and Plaintiff Doug Beus are unable to agree upon the operation,
management, or division of the real property, Trustee Souza is required to sell the Trust Property and
divide the proceeds equally between Defendant Jerry Beus, Plaintiff Dallas Beus after paying all
expenses, taxes, and liens against the Trust Property. See the Eighth section of Exhibit “1”.
Plaintiffs are therefore entitled to an Ord’er from the Court declaring that the Trust terminated upon

the death of Beth Beus, that the Trust Property must be sold, and that the proceeds must be divided
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equally between the beneficiaries.
B. THE 2007 FARM LEASE WITH DEFENDANT JERRY BEUS TERMINATED UPON

THE JUNE 10, 2008 DEATH OF BETH BEUS OR WILL TERMINATE UPON THE

SALE OF THE TRUST PROPERTY. ALTERNATIVELY, THE TRUSTEE MUST

EXERCISE HIS RIGHT TO TERMINATE THE TRUST UPON SALE OF THE

TRUST PROPERTY.

The Trust Property has been leased to Defendant Jerry Beus since 1986 pursuant to three
farm lease agreements entered into on March 26, 1986 (“1986 Farm Lease”), April 6, 1994 (1994
Addendum Farm Lease”), and January 1, 2007 (“2007 Farm Lease”). See Exhibits “3”, ““4”, and “5.
The 1986 Farm Lease was entered into for a total annual ca:sh rent of $23,900.00, payable to the
Trustee on November 1 of each year included in the lease. See page 2 of Exhibit “3”. The 1994
Addendum Farm Lease increased the annual cash rent to $25,500.00, also payable to the Trustee on
November 1 of each year included in the lease. See page 1 of Exhibit “4”. The 2007 Farm Lease
reduced the annual cashrent to $12,000.00, payable to Beth Beus at no specified period. See page 1 |
of Exhibit “5”.

The terms of the 2007 Farm Lease are for all intents and purposes identical to the terms of the
1986 Farm Lease and the 1994 Addendum Farm Lease. The 2007 Farm Lease is different from the
other lease agreements in that it added, for the first time, a terms stating that “the Lessee covenants,
stipulates and agrees to pay . . . [a]jny and all payments that may be done in the real property
annually,” and that “the Lessee shall be compensated for any and all improvements he makes to said
leased premises . . . at the time said improvements are made and completed.” See pages 1 and 2 of
Exhibit “5”. The remainder of the 2007 Farm Lease follows the language of the 1986 Farm Lease
almost verbatim, with the exception of the 2007 Farm Lease including conflicting statements that the

Lessee agrees to pay “[t]he taxes on the real property of the trust,” while also stating that “[t]he

Lessor shall pay all taxes on the real estate which is owned by the Estate or Trust.” See pages 1 and 3
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of Exhibit “5”. Notwithstz;ndmg the conflicting language, Defend;;nt Jerry Beus has made all
payments for real property taxes on the Trust Property. (Jerry Beus Dep. 93:22-94:23; Souza Dep.
58:19-23.) |

The 2007 Farm Lease expressly provides that “this lease is subject to the terms of the Last
Will and Testament left by Lynn Beus and subject to the terms of the Trust established by Lynn Beus
for and on behalf of his wife, Beth Beus.” See page 6 of Exhibit “5”. The Will provides that “[a]t
the death of my spouse, this Trust shall close and terminate and all remaining assets, including any
undistributed income, if any shall be distributed as hereinafter set out.” See subsection B(2) of the
Sixth section of Exhibit “1”. Beth Beus passed away on June 10, 2008 at which time the Trust, and
thus the 2007 Farm Lease, was to be terminated. See id.; Sections 1 and 24 of Exhibit “2”.

The 2007 Farm Lease expressly provides “[t]hat Lessee agrees that at the termination of the
lease, they will surrender possession of the leased premises to Lessor without further demand or notice.”
See page 3 of Exhibit “5”. The 2007 Farm Lease also expressly provides that “the provisions of this
lease shall be binding upon the heirs, successors, administrators, and assigns of the parties hereto,”
which includes Defendant Jerry Beus as a remainderman beneficiary. See page 7 of Exhibit “5”.

Defendant Jerry Beus has continuously since the death of Beth Beus on June 10, 2008
maintained that the 2007 Farm Lease continues in effect through year 2013, disregarding the express
terms of the Trust to which the lease was made subject. The refusal and delay of Trustee Souza and
list and sell the Trust Property, the pending litigation to force the sale, resolve disputes over the
termination date of the 2007 Farm Lease coupled with the total lack of cooperation from Defendant
Jerry Beus has and continues to impair the sale of the Trust Property and deter potential buyers. All
of this was calculated to leave Defendant Jerry Beus in possession for as long as possible while

depriving Plaintiffs of their rightful inheritance. As a matter of law and simply following the clear
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language, of the Trust should have been terminated at the death of Beth Beus on June 10, 2008; and
the Trustee should have clearly given notice that the 2007 Farm Lease would terminate upon sale of
the Trust Property to permit distribution of the proceeds to the remaindermen beneficiaries.

Additionally, the 2007 Farm Lease expressly provides that “[t]he Lessee shall not assign this
lease for rent, sublet or underlet the demised premises, or any part thereof, without first obtaining the
previous consent in writing, of the Lessor.” See page 3 of Exhibit “5”. Notwithstanding, the
Defendant Jerry Beus did sublease the Trust Property to his son in 2008 without receiving the written
consent from the Trustee prior to entering into the sublease. (Jerry Beus Dep. 105:5-14, 106:9-12,
112:2-8; Souza Dep. 62:14-24, 90:14-91:3, 96:22-97:8.) Defendant Jerry Beus also has currently
hired Dwight Lakey and Sons, through a written sublease agreement, to farm the Trust Property
without obtaining the written consent from the Trustee prior to entering into the sublease agreement.

(Jerry Beus Dep. 106:21-107:4, 112:9-14; Souza Dep. 62:25-63:17, 96:22-97:8.)

Further, the 2007 Farm Lease expressly provides that “the Lessor shall have the right to
terminate said lease or to renegotiate the terms at the end of the year.” See page 6 of Exhibit “5”.
Without good cause the Trustee has taken no action to terminate the lease allowing Defendant
Jerry Beus in 2009 to sublease the cultivated portion of the Trust Property to Dwight Lakey and
Sons for a total annual rent of $60,000.00. (Jerry Beus Dep. 113:13-24.) Defendant Jerry Beus
is profiting at the expense of the Plaintiff beneficiaries by receiving $60,000.00 for a sublease of
the cultivated portion Trust Property while owing the Trustee a total annual rent of a mere
$12,000.00 for his lease of the entire Trust Property even though he has yet to pay even one
dollar of rent so far in 2009. Astonishingly, the 2007 Farm Lease prepared by Souza for Jerry
Beus does not even state when the rent payments are due. Defendant Jerry Beus should not be

able to receive such a windfall from the sublease when he has not paid the rent that he owes to

MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 19

123



the Trust, and when he is in default with his obligations to pay the DBL loan (as discussed in
Section C of this memorandum). The growing indebtedness of the DBL mortage balance places
the Trust property and Plaintiffs’ inheritance at an unreasonable risk. Based on the foregoing, the
Court should enter a declaratory judgment that the 2007 Farm Lease terminated upon the passing
of Beth Beus, and that the 2007 Farm Lease is invalid and void. Alternatively, the 2007 Farm
Lease should terminate immediately upon sale of the Trust property or the Trustee she be
required to exercise his right to terminate the 2007 Farm Lease to facilitate the sale of the Trust
property Plaintiffs therefore request, pursuant to Idaho Code § 10-1201, a declaratory judgment
from the Court that the 2007 Farm Lease has terminated or will terminate by operation of law
upon sale of the Trust property. If the Court does not agree, Plaintiffs request a declaratory
judgment from the Court that the Trustee must exercise his right to terminate the 2007 Farm
Lease at the end of the year and renegotiate a new lease reflecting the current market value on a year
to year basis until the property is sold.
C. THE DBL PROMISSORY NOTE IS THE SOLE OBLIGATION OF JERRY BEUS.
The Trust Agreement mandates that “[n]either the principal or the income of the trust estate
herein created shall be liable for the debts of the beneficiary hereof.” See Section 8 of Exhibit “2”.
The Trust Agreement mandates that “[t]he interests of any beneficiary in the corpus or income of this
trust . . . shall not . . . be voluntarily or involuntarily alienated or encumbered by any such
beneficiary.” See Section 15 of Exhibit “2”. At the time the Ireland Bank and DBL promissory notes
were signed by Defendant Jerry Beus and Trustee Souza, respectively, there existed no prior loans or
mortgages of Lynn G. Beus or the Trust against the Trust Property. See Exhibits “26 and “27”.
(Souza Dep. 73:10-25.) Additionally, the two loans Defendant Jerry Beus had with Ireland Bank

restructured the individual prior debts of Defendant Jerry Beus and created a new operating loan
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solely for Defendant Jerry i3eus. (McBride Dep. 24:13-22.) Thus, any loans initiated by Defendant
Jerry Beus for any purpose relating to the Trust Propérty are the sole responsibility of Defendant
Jerry Beus, as a remainderman beneficiary, and neither the principal or income of the trust estate are
liable for the debts of Defendant Jerry Beus. In addition, Defendant Jerry Beus’s insistence that the
Trust be responsible for the amount owed on the DBL Company loan alienates and encumbers the
interests of Plaintiffs, the other remaindermen beneficiaries of the Trust, in violation of the Trust
Agreement.

The Ireland Bank loans increased year after year until they reached the point that the bank
asked Defendant Jerry Beus go elsewhere to do business even though the bank had the farm as
collateral. (Jerry Beus Dep. 124:24-125:18.) Defendant Jerry Beus therefore attempted to get
Plaintiffs, as remainderman beneficiaries, to sign off on a loan because the potential loaning entity
wanted the permission of all beneficiaries. (Jerry Beus Dep. 127:14-24.) Plaintiffs, however, did not
want to put the farm as collateral on aﬁy loan and refused to sign any documentation. (Jerry Beus
Dep. 141:23-142-12.) Thereafter, Defendant Jerry Beus contacted Trustee Souza requesting that he
put up the farm as collateral in order to get the money to pay off Defendant Jerry Beus’s loans at
Ireland Bank (which included a personal loan to pay off past operating lines of credit, and cross
collateralization of a new operating line of credit). (Jerry Beus Dep. 143:4-21; Souza Dep. 79:13—
80:16; McBride Dep. 24:13-22.) Asaresult, a Promissory Note dated May 2,2007, in the amount of
$427,500.00, was executed by Souza, as Trustee, in favor of DBL, an unconventional private lender.

As a result of this refinance the interest rate went up from 7.75% at Ireland bank to 14% with DBL
which also required the first year interest of $52,500 be paid in ;dvance, included a 3% prepayment
penalty, and additional default interest rate of 5% , with a total of $77,204.50 in settlement charges

just to secure the loan. See Exhibits 11, 12". The Promissory Note refinanced the unpaid balance
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owed by Defendant Jerry Beus to Ireland Bank for Defendant Jerry Beus’s personal loans. See
Exhibit “12".

The DBL Promissory Note was secured by a mortgage against the Trust Property. See
Exhibit “13". Of the $427,500.00 loan proceeds, $332,141.t§6 went to Ireland Bank to pay off
Defendant Jerry Beus's personal loans. See Exhibits “7” and “12". (Jerry Beus Dep. 136:14-138:12,
144:23-145:6; Souza Dep. 80:11-16, 81:6-83:17.) Defendant Jerry Beus was also paid a cash
amount of $18,153.84 from the DBL loan proceeds, pursuant to an Instruction Letter from Trustee
Souza. See Exhibit “14”. (Jerry Beus Dep. 144:23-146:10; Souza Dep. 82:21-83:17.) Defendant
Jerry Beus therefore received the benefit of all proceeds from the DBL Company Promissory Note.
See Exhibits “7" and “12". (Jerry Beus Dep. 137:16-139:5, 144:23-146:10; Souza Dep. 81:6-16,
85:19-23.) The DBL loan has been used by Defendant Jerry Beus for personal operating expenses,
(Jerry Beus Dep. 111:19~112:1), which operating expenses were the express obligations of
Defendant Jerry Beus as Lessee of the Trust Property, and not legal obligations of the Trust. See
Exhibits “3” and “5".

The current amount due on the Promissory Note in favor of DBL has increased from the
original $427,500.00 amount to an amount in excess of $438,376.27, with interest accruing. See
Exhibit “15”. Defendant Jerry Beus has made all payments due on the DBL Company loan directly
to DBL Company. (Jerry Beus Dep. 146:11-16, 149:17-20.) The Trust has made no payments to
DBL. (Jerry Beus Dep. 146:11-16; Souza Dep. 86:7-13.) Therefore, because the purpose'of the
Promissory Note in favor of DBL Company was solely to benefit Defendant Jerry Beus by
refinancing his personal loans from Ireland Bank and providing additional monies, the entire amount
due on the Promissory Note in favor of DBL must be declared to be the sole obligation of Defendant

Jerry Beus as a matter of law. See Exhibit “7". (Souza Dep. 81:6-16, 83:4-11.)
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In addition, Jerry Beus admitted in his deposition that under the terms of the 2007 Farm

Lease he was obligated to pay the DBL loan. In making this admission he was referring to the new
language in the 2007 Farm Lease on the top of page 2 which states: “3. Any and all payments that
may be done in the real property annually.” Exhibit “5”. (Jerry Beus Dep. 146:11-149:16; Souza
Dep. 55:15-56:13.) The entire amount due on the Promissory Note in favor of DBL Company is
therefore the sole obligation of Defendant Jerry Beus, because the Promissory Note in favor of DBL
was executed to pay off past personal loans for ope;rating lines of credit owed solely by Defendant
Jerry Beus, and the loan entered into with DBL was executed for cross collateralization of a new
operating line of credit that was owed solely by Defendant Jerry Beus. See Exhibits “7” and “12”.

Thus, based on the forgoing undisputed material facts Plaintiffs request a declaratory
judgment from the Court that the loan with DBL is solely the responsibility of Defendant Jerry Beus
and must be debited to his distributive share of the Trust property sale proceeds as a matter of law.
D. THE PROCEEDS FROM THE SALE OF THE TRUST PROPERTY MUST BE

DISTRIBUTED EQUALLY TO THE RESIDUAL BENEFICIARIES, WITH THE

DBL NOTE, TAXES, AND OTHER EXPENSES DEBITED TO JERRY BEUS’S
SHARE.

The provisions of the Trust as described in the Will provide that “[a]t the death of my spouse,
this Trust shall close and terminate and all remaining assets, including any undistributed income, if
any shall be distributed as hereinafter set out.” See subsection WB(2) of the Sixth section of Exhibit
“1". Additionally, the provisions of the Trust state that “[i]f my children are unable to agree upon the
operation, management or division of the real property, following the death of my wife, my Trustee
is instructed to sell the same, and to divide the proceeds equally between Dallas, Jerry and Doug after
all expenses, taxes and liens of any kind and nature against the Trust property is paid.” See the

Eighth section of Exhibit “1”.
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Beth Beus passed away on June 10, 2008 at which time the Trust was to be terminated. See
subsection B(2) of the Sixth section of Exhibit “1”; Sections 1 and 24 of Exhibit “2". It is undisputed
that after the death of Beth Beus, Defendant Jerry Beus, Plaintiff Dallas Beus, and Plaintiff Doug
Beus have been unable to agree upon the operation, management, or division of the Trust Property.
Verified Complaint 4 58; Answer 35. Therefore, in accordance with the plain language of the Trust
as provided in the Will, Souza, as Trustee, is required to sell the Trust Property and distribute the
proceeds equally between the remaindermen beneficiaries (after all expenses, taxes, and liens of any
kind and nature against the Trust Property are paid). See the Eighth section of Exhibit “1”; Section
13 of Exhibit “2”.

Under the terms of the 2007 Farm Lease, Defendant Jerry Beus has made all payments for
real property taxes on the Trust Property. (Jerry Beus Dep. 93:22-94:23; Souza Dep. 58:19-23.)
The 2007 Farm Lease also expressly obligates Defendant Jerry Beus to “[M]aintain the liability and
property and fire insurance policy covering the farming operation and the buildings and other .
property in his possession. . . . [A]t [his] expense, maintain public liability insurance.” See pages 2
and 5 of Exhibit “3”. Accordingly, the Court should rule as a matter of law that Defendant Jerry
Beus is responsible for all due and owing rent payments, insurance payments, and real property taxes
until such time as his lease is terminated . Thus, after the Trustee sells the Trust Property the Trustee
must distribute the proceeds equally between the beneficiaries, and deduct all amounts for which
Defendant Jerry Beus is responsible solely from Defendant Jerry Beus’s share of the proceeds.

Based on the foregoing, Plaintiffs are entitled to summary judgment declaring that the
Trustee is obligated to sell the Trust Property and divide the proceeds equally between Defendant
Jerry Beus, Plaintiff Dallas Beus, and Plaintiff Doug Beus, after first charging to the share of

Defendant Jerry Beus any and all amounts necessary to clear the DBL mortgage and any other liens
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or encumbrances against the property together with any unpaid lease obligations.

E. DEFENDANT JERRY BEUS IS NOT ENTITLED TO REIMBURSEMENT FROM
THE TRUST OF ANY IMPROVEMENTS TO THE TRUST PROPERTY.

Pursuant to the lease agreements entered into by Defendant Jerry Beus and the trustees of the
Trust, the Trust has no obligation to pay or reimburse Defendant Jerry Beus for any of his loans or
other financial obligations because all such operating expenses are the sole obligations of the Lessee.
See Exhibits “3" and “5”. The Supreme Court of Idaho, in Hettinga v. Sybrandy, 126 Idaho 467
(1994), held that recovery of improvements “for unjust enrichment is unavailable if the benefits to
the [Lessor] were created incidentally by [the Lessee] in pursuit of [the Lessee’s] own financial
advantage.” Id. at 471. In that case, the district court found that the Lessee did not establish that the
improvements to the property were intended for the benefit of the Lessor. The district court instead
found that the Lessee improved the property to increase the income generated by a dairy operation,
and the income had in fact increased. Noting that the Lessor and the Lessee did not enter into an
agreement as to whether the Lessee would be compensated for the improvements at the termination
of the leasehold, the district court held that there was no basis from which to conclude that the Lessor
was unjustly enriched at the Lessee’s expense. See id. (citing Knauss v. Hale, 64 1daho 218 (1942)
(general rule that where tenant voluntarily places improvements upon leasehold in absence of
agreement, tenant is not entitled to compensation from landlord)).

In this case, Defendant Jerry Beus has no evidence that any improvements to the property
were intended for the benefit of the Trust. To the contrary, the undisputed facts establish that any
improvements by Defendant Jerry Beus were solely to increase the income generated by his farming
and cattle operations. Additionally, neither the 1986 Farm Lease nor the 1994 Addendum to Farm

Lease impose upon the Trust any obligation to reimburse Defendant Jerry Beus for improvements.
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See Exhibits “3” and “4". Therefore, because those lease agreements did not contain an agreement as
to whether Defendant Jerry Beus would be compensated for improvements at the termination of the
leasehold, there is no basis from which to conclude that the Trust was unjustly enriched at Defendant
Jerry Beus’s expense.

The 2007 Farm Lease does obligate the Trustee to reimburse the Lessee Defendant Jerry Beus
for improvements. See page 2 of Exhibit“5”. (Jerry Beus Dep. 97:9-17; Souza Dep. 57:23-58:1.)
Any improvements that would be reimbursable would therefore need to have occurred after 2007.
Upon the record before the Court, the undisputed facts show that Defendant Jerry Beus has never
produced any documentation claiming reimbursement for improvements to the Trust Property
pursuant to the 2007 Lease Agreement. (Jerry Beus Dep. 22:25-25:11, 97:18-100:19, 160:24—
162:5; Souza Dep. 58:2-6, 110:5-9.) Defendant Jerry Beus is therefore not entitled to any
reimbursement for improvements as a matter of law. Thus, the Plaintiffs ask the Court to enter a
declaratory judgment that Defendant Jerry Beus is not entitled to the reimbursement of any °
improvements to the Trust Property incurred prior to or after the effective date of the 2007 Farm
Lease.

F. THE TRUST SHOULD BE CLOSED UPON DISTRIBUTION OF THE SALE
PROCEEDS.

As discussed previously, the provisions of the Trust as described in the Will provide that “[a]t
the death of my spouse, this Trust shall close and terminate and all remaining assets, including any
undistributed income, if any shall be distributed as hereinafter set out.” See subsection B(2) of the
Sixth section of Exhibit “1". Additionally, the provisions of the Trust state that “[i]f my children are
unable to agree upon the operation, management or division of the real property, following the death

of my wife, my Trustee is instructed to sell the same, and to divide the proceeds equally between
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Dallas, Jerry and Doug afteré 1 expenses, taxes and liens of any kind ar:d nature against the Trust
property is paid.” See the Eighth section of Exhibit “1”.

Beth Beus passed away on June 10, 2008 at which time the Trust was to be terminated. See
subsection B(2) of the Sixth section of Exhibit “1”; Sections 1 and 24 of Exhibit “2”. It is undisputed
that after the death of Beth Beus, Defendant Jerry Beus, Plaintiff Dallas Beus, and Plaintiff Doug
Beus have been unable to agree upon the operation, management, or division of the Trust Property.
Verified Complaint § 58; Answer § 35. Therefore, in accordance with the plain language of the Trust
as provided in the Will, Souza, as Trustee, is required to sell the Trust Property and distribute the
proceeds equally between the remaindermen beneficiaries. See the Eighth section of Exhibit “1".

Although the Trust was to be terminated upon the death of Beth Beus, the Trust cannot be
closed until the Trust Property has been sold and proceeds divided equally between the
remaindermen beneficiaries. Thus, the Plaintiffs ask the Court to enter a declaratory judgment that
the Trust be closed upon the sale of the Trust Property and the distribution of the proceeds to the '
beneficiaries.

G. THE TRUSTEE SHOULD BE ORDERED TO SELL THE TRUST PROPERTY BY
ACCEPTING ANY OFFER APPROVED BY TWO OF THE THREE
BENEFICIARIES.

Plaintiff Dallas Beus and Plaintiff Doug Beus paid for an Appraisal Report of the Trust
Property. Exhibit “16”. The Appraisal Report estimated the market value of the Trust Property to be
$2,901,550.00 as of June 10, 2008 and the property is currently listed for sale for that amount. See
id. Defendant Jerry Beus has also obtained an appraisal report for a somewhat lesser amount (Jerry
Beus Dep. 168:9-170:5.) Although no offers have been received to date, it should be anticipated that

a dispute could arise between the parties as to what would be an acceptable price to sell the Trust

Property, particularly since Jerry Beus as a first option and therefore an incentive to keep the price
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low. For those reasons the Plaintiffs ask the Court to direct how an acceptable price should be
decided among the parties. The Plaintiffs therefore ask that any offer approved by two of the three
beneficiaries be presented to the Court for approval.

In this case, the Plaintiffs have an incentive to sell the Trust Property at the highest price
available because they do not have a desire to run the farm associated with the Trust Property.
Defendant Jerry Beus, however, has an incentive to sell the Trust Property at the lowest price
available because under the Will he has a right of first refusal for the Trust Property. See the Eighth
section of Exhibit “1”. In addition, Defendant Jerry Beus has an incentive to derail any efforts to sell
the Trust Property at a reasonable price because he currently receives $60,000.00 from his sublease
of the Trust Property, while paying only $12,000.00 to the Trustee for leasing the Trust Property.

Thus, in an effort to bring closure to any possible dispute between the parties, and according
to the mandates of the Will and Trust Agreement, Plaintiffs ask the Court for a declaration requiring
that the Trust Property be sold at a price approved by two of the three beneficiaries or provide other
directive to the Trustee conceming the sale of the property.

H. DEFENDAN T SOUZA SHOULD BE REMOVED AS TRUSTEE OF THE TRUST.

A fiduciary relationship exists between a Trustee and the beneficiaries of a trust. Section
15-7-301 of the Idaho Code gives a trustee the legal duty to administer a trust expeditiously for
the benefit of the beneficiaries. Additionally, a trustee has a legal duty to manage all trust assets
as a prudent man dealing in the property of another and to account to all beneficiaries of the trust.

See Idaho Code § 15-7-302; Idaho Code § 68-104 (noting that the term “prudent man” is defined
as “a trustee whose exercise of trust powers is reasonable and equitable in view of the interests of
income or principal beneficiaries, or both, and in view of the manner in which men of ordinary

prudence, diligence, discretion, and judgment would act in the management of their own
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affairs.”). A trustee is also required to keep the beneficiaries of the trust reasonably informed of
the trust and its administration; and to provide a beneficiary with a statement, upon reasonable
request, of the accounts of the trust annually and on termination of the trust or change of the
trustee. Idaho Code § 15-7-303.

Trustee Souza admits that he has not provided any accountings to any beneficiaries,, has
failed to keep Plaintiffs reasonably informed of the Trust and its administration, and has failed to
provide Plaintiffs with a Trustee’s report or a copy of a Trust income tax statement. (Dallas Beus
Dep. 65: 3-18; Douglas Beus Dep. 31:7-32:13; Souza Dep. 47:1-12.) In fact, Trustee Souza has
failed to file any tax returns for the Trust since 2001, (Souza Dep. 45:25-46:12, 100:1-6.), and
has not handled any Trust money since 2000. (Souza Dep. 46;13-25). Trustee Souza has failed
and/or refused to provide full and proper fiduciary accounting of the Trust and its respective
activities as a matter of law and in fact for many years has not kept records or performed any
Trustee functions.

Additionally, Trustee Souza entered into the 2007 Lease Agreement with Defendant Jerry
Beus on terms beyond comprehension compared to the amount of rent required by Defendant Jerry
Beus as part of the 1986 Farm Lease and the 1994 Addendum Farm Lease. See Exhibits “3”, “4”,
and “5”. Trustee Souza also signed a note and mortgage on the DBL loan thereby obligating the
Trust and pledging Trust property to refinance and secure personal loans of Defendant Jerry Beus as
the lessee. In addition, Trustee Souza has a clear conflict of interest with Defendant Jerry Beus
because Souza was at the same time acting as his personal attorney in prepared an estate plan for
Defendant Jerry Beus, for which Souza billed Defendant Jerry Beus directly, and for other work
performed by Trustee Souza on behalf of Defendant Jerry Beus. (Jerry Beus Dep. 36:1-25; Souza
Dep. 13:2-14:23))
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Trustee Souza has also failed to act in accordance with the express terms and conditions of
the Will and Trust Agreement because he has failed to timely perform the required sale and
distribution of Trust assets to the residual beneficiaries despite repeated demands by Plaintiffs. See
the eighth section of Exhibit “1”; Sections 2, 6, and 12 of Exhibit “2”; Exhibits “35”,“36, and “37”.

(Souza Dep. 92:25-94:18, 99:23-25.) Trustee Souza has therefore breached his duty to sell the
Trust Property, distribute the proceeds, and dissolve the Trust as expressly required by the terms of
the Trust. Although the Trustee has recently listed the Trust Property for sale after the complaint
was filed, the delay and uncertainties over the termination of the lease has effectively deterred
interested buyers, all to the loss and damage of the remaindermen beneficiaries.

The Court should rule as a matter of law based on these undipusted facts that Trustee Souza
has breached his fiduciary duty as Trustee and should be removed. Plaintiffs therefore request an
immediate Order removing Souza as Trustee by reason of breach of fiduciary duty, pursuant to Idaho
Code § 15-7-308, and declaring that the sale of the Trust Property and the distribution of the
proceeds proceed under direction of the Court or alternatively by an independent Trustee appointed
by the Court.

L. ATTORNEY FEES

Plaintiffs’ Verified Complaint requested an award of attorney’s fees and costs against
Defendant Souza and Defendant Jerry Beus pursuant to Sections 12-120 and 12-121, Idaho Code,
and pursuant to the terms of the Trust Agreement. Plaintiffs have also served upon Defendant
Jerry Beus and Defendant Souza an Offer of Judgment pursuant to Idaho Rules of Civil
Procedure 68. Plaintiff’s claim for attorney fees and costs is reserved and will be separately

pursued once the issues in dispute have been finally determined by the Court.
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J. REMAINING ISSUES OF THE COMPLAINT NOT INCLUDED IN THE
MOTION FOR PARTIAL SUMMARY JUDGMENT.

The Plaintiffs’ Verified Complaint requests an order from the Court granting the Plaintiffs
damages against Defendant Souza and Defendant Jerry Beus, the exact nature and extent of which
are not known at this time, according to proof at the time of trial. Plaintiffs do not include this claim
as a part of their Summary Judgment motion.

VII. CONCLUSION

For the foregoing reasons, Plaintiffs request that the Court enter summary judgment in their
favor as a matter of law declaring that(1) the Lynn G. Beus Trust terminated upon the death of Beth
Beus on June 10, 2008; (2) that the 2007 Farm Lease entered into between Trustee Souza and
Defendant Jerry Beus terminates pursuant to the terms of the Will and Trust upon the June 10, 2008
death of Beth Beus, or upon the sale of the property; alternatively, that the Trustee is obligated to
exercise his right to terminate the lease; (3) that the DBL Promissory Note and Mortgage executed
by the Trustee to pay off and refinance the prior loan obligations of Defendant Jerry Beus is the sole
and lawful obligation of Defendant J erry Beus which must be debited to his share of the proceeds
from the sale of the Trust Property; (4) that the proceeds from the sale of the Trust Property be
distributed equally between the residual beneficiaries, Defendant Jerry Beus, Plaintiff Dallas and
Plaintiff Doug Beus, with the payoff of the DBL note and mortgage, taxes and unpaid lease
obligations of Jerry Beus charged against his share of the trust proceeds available for distribution
upon sale of the property;; (5) that Defendant Jerry Beus is not entitled to reimbursement from the
Trust for any improvements to the Trust Property; (6) that the Trust be closed upon distribution of
the sale proceeds; (7) that if the beneficiaries are unable to agree as to a sale price, that any two of

the beneficiaries in agreement can determine the price; alternatively that that the Court approval of
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the sale price; and (8) that Trustee Souza be removed as Trustee of the Trust with the Court to
oversee the sale of the Trust Property and distribution of the proceeds.
Respectfully submitted.

DATED this 25 day of September, 2009.

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

v

RANDALLC. BUDGE

By
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