Uldaho Law
Digital Commons @ Uldaho Law

Not Reported Idaho Supreme Court Records & Briefs

5-8-2013

Fisher v. State Appellant's Briet Dckt. 40473

Follow this and additional works at: https://digitalcommons.Jaw.uidaho.edu/not_reported

Recommended Citation

"Fisher v. State Appellant's Brief Dckt. 40473" (2013). Not Reported. 1162.
https://digitalcommons.law.uidaho.edu/not_reported/1162

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ Uldaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ Uldaho Law. For more information, please

contact annablaine@uidaho.edu.


https://digitalcommons.law.uidaho.edu?utm_source=digitalcommons.law.uidaho.edu%2Fnot_reported%2F1162&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/not_reported?utm_source=digitalcommons.law.uidaho.edu%2Fnot_reported%2F1162&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/iscrb?utm_source=digitalcommons.law.uidaho.edu%2Fnot_reported%2F1162&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/not_reported?utm_source=digitalcommons.law.uidaho.edu%2Fnot_reported%2F1162&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uidaho.edu/not_reported/1162?utm_source=digitalcommons.law.uidaho.edu%2Fnot_reported%2F1162&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:annablaine@uidaho.edu

iN THE SUPREME COURT OF THE STATE OF Ib..

*hkkkkkkhkk

STANLEY G. FISHER

Petition=r-Apn=llant

CASE NO. 40473-2012
Vs,

STATE OF IDAHO APPELLANTS BRIEF

Respondant.

Appeal from the District Court of the Sixth Judicial
District of the State o€ Idaho, in and for the
County of Bannock

Before Honorable David C. Nye, District Judge

STANLEY G. FISHER LAWRENCE G. WASDEN

IDOC HNo., 47544 Attorney General for Idaho
P.O. Box 14 P.O. Box 83729

Boise, Idaho 83707 Bois=, Idaho 83720-0010

Petitioner-Appellant Respondent
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ISSUES

Question of Law

Rule 11; that if a defendant agrees to a certain setlement
agreament, and the court is aot hzld to tnat agreement,
then if th2 rule 11 is reached prior to the hearing and
suach defendant only mak%es this agreement if the terms are
met, then such plea stands, however if the court chossas

to not conformn to the agreament, then the plea should Hz
imnediately w~ithdrawn, and rhe court should not accep: the

plea,

Question of Fact
Hov should :zhe rule 11 be taken, If the d=fendant agrees
to the rule 11 prior to the hearing, then should it be in
vriting, or can such move to this agreement in open «<ourt?
If this agresment is made prior to t£he hearing, then is it

a bindable ajreement?
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INTRODUCTION

On JUly 9,2012, the Petitioner filed a pro se Petition
and Affidavit for Post Conviction Relief., Originally Petitioner
~vas chargad w~ith a felony DUL, and pleaded guilty only on the
terms of a Rule 11. THe agreem=nt w~as to reduce thz felony
to a misdemeanor in exchange to plead guilty.
Petitioner's grounds for relief are:
a.) Ineffective assistanice of couns=l by his court
appointed attorney not defending petitioner adequately,.
Tnis is showsn by a foiled Rule 11 aggreamant, and
in turn did not insist that the ajyreement should e
vithdrasn ~shen the court chose not to abide wvith such
agreement.
b.) The Judg: and the court appointed attornesy w~ere on

first namz basis, and relationship betwseen counsal
and judge was more than professional.

c.) There were saveral different and continually changing
a#ssistant prosecuting attorneys, and none of them
filed a3 Notice of Apperence.
ARGUMENT
Together w~ith patitioner's attorney and the prosecuting
attornzy, a Rule 11 was reached in agcreement to redice the felony
to a lessar charge wvas in agreemzsnt, howsever a violation of
this agresmen had ot been accepted by the court. Such vas
the court bound o this agreament? and if such court is not
bound by the agreement, then should the plea be automatically

x#irthdrawn? Then wvhat relief is offered to the defendant w~shen

and if the agreement is not fulfilled? Santobello v. News York,

404 U.S. 257 (1971).
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Suchn a gullty plea was obtained without a full understanding

and its consagiences. Boykin v, Alabama, 395 J.S. 233 (1965).

Of course the Coust w~ill say that there w~as not a personal
relationship w~ith thes attorneys. THey w~ork in the same courtroom
hour after hour, and day by day. In the manner hows this wouald
prejudice the Petitionzr is tha% this appointed public defender
had set from the beginingy To just cut a dzal. This attorney
nad no intent to represent the petitioner in a defensive,
by shoving that he was prepared to investigate the allegationns,
but to coerce the petitioner into pleading guilty at all costs.
Petitioner w~as coerced into entering a plea >f guilty by the
lingering :charge of persistent violator., Petitioner wsas nok
sinoan at any time that his attorney wxas assertively bduilding
a defens:e for the Petitioner, tha® he jast wsanted to deal out.

Wiggins v. Smith, 123 3.Ct 2527 (2003).

Witn that in mind wshere the appointed attorney wsas aind
set, and such a relationship w~ith the judge; that the hearing
was pre-orcha-rated on the outcome.

Petitioners r<ight Lo couns=21 on appeal ~as denied. Douglas
v _California 372 J.S. 353 (1953). And the petitioners saentence
vas =xcessive, based on multiple punishment for the samne criminal

a~t. Benton v, Maryland, 395 U.S. 784 (1962).

INEFFECTIVE Assistance of Counsel

Because petitioner's couns=2l wvas ineffective his rights

gaaranteed hin w~vere lost. Wiggins v. Smith, 123 S. Ct. 2527
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(2303). Petitioners appointed attornsy refusa2d to investigate

thess charges at all; that But for his attorneys performance

Rogers v. Richmond,

Petitinner entered a plea that w~vas coarced,

365 U.S. 534 (19581); and see als> Ashcraft v Tennessee, 322

U.S. 143 (1944).
RELIEF SOUGHT

wherefore, Were Petitioners plea agreament w~as not honored,
the court is bound to ask defense if he wvanted o changs his
plea, coupled vith his attorunsys ineffective assistance, the
petitioner pleads wvith this court to remand ihis sasz back ©o
district and withndrav the charge ~ith the prosecutor able to
re-file the appropriate misdemeanor.

Respectfully submitted this 3¢ day of April, 2013.

B —

Petitioner-Appellant

CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the ___ day of April, 2013,

I mailed a true and correct copy of the APPELLANTS BRIEF via

the mail system for processing to the United 3tates mail sysem

to:

Deputy Attorney General
Criminal Division

P.O. Box 83720-0010 | g
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Appellant |
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