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—— PM.
Thomas E. Dvorak (D State Bar ID# 5043) MAY 1 5 2009
Angela M. Reed (ID State Bar ID# 7221) CANYON
GIVENS PURSLEY 1P J HEIDEMAN Y CLERK
601 West Bannock Street » DEPUTY
Post Office Box 2720

Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300

Attorneys for John Wakelum and Mike Ressler
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

JON WAKELUM, an individual; and MIKE Case No. CV 08-8465

RESSLER, an individual doing business as

“M&M RE Holdings”,

PLAINTIFFS’ SUPPLLEMENTAL
Plaintiffs MEMORANDUM IN RESPONSE TO

v. DEFENDANT HAGOOD’S

SUPPLEMENTAL MEMORANDUM

THOMAS A. HAGOOD, an unmarried man,

Decfendant.

THOMAS A. HAGOOD, an unmarried man,

Third Party Plaintiff,
V.

BULLOCK AND COMPANY REALTORS
L..L.C., an Idaho limited liability company,
SCOTT BULLOCK, an individual, BILL
DOWNS AUCTION SERVICE INC,, an Idaho
corporation, and Scott Bullock, an individual
and LARRY DOWNS, an individual,

Third Party Defendants.
I INTRODUCTION

Plaintiffs Jon Wakelum (“Wakelum™) and Mike Ressler (“Ressler”), by and through their
attorneys of record, Givens Pursley LLp, submit this Supplemental Memorandum in Response to

Defendant Thomas Hagood’s (“Hagood”) Supplemental Memorandum. In his Supplemental

PLAINTIFFS’ SUPPLEMENTAL SUMMARY JUDGMENT MEMORANDUM- PAGE {
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Memorandum, Hagood advances several purportedly clarifying arguments as to why the statute
of frauds should apply in this case. For the reasons set forth herein and in Plaintiffs’ prior
summary judgment memoranda, Hagood’s arguments lack factual and legal support and should,
therefore, be rejected.

11. DISCUSSION

A. The Statute of Frauds Does Not Apply In This Case Because The Facts Do Not Align
With The Policies Underlying the Statute.

While his argument is rather difficult to track through, Hagood appears to contend that
the policies underlying the statute of frauds are satisfied in this case, in part, because the zip code
listed for the propertics in the Representation Agreement is incomplete. Hagood, in essence,
appears to be arguing that the incomplete zip code creates a risk that the contract will be attacked
and this risk somehow aligns with the statute’s purpose of preventing false or fraudulent contract
claims. Notably, however, Hagood does not argue that the legal descriptions attached to the
Representation Agreement are inaccurate. In other words, no one is this case is disputing the
description of the properties or the accuracy of the legal descriptions. In fact, in his Answer,
Hagood admitted that the legal descriptions for Parcel 1, Parcel 2, and Parcel 3 attached as
Exhibit A to Plaintiffs’ Complaint, which arc the same legal descriptions attached to the
Representation Agreement, described the three parcels of property that are the subject of this
lawsuit. (See Complamt Y 5-6 and Answer § 4).

Morcover, an argument similar to Hagood’s property description vs. legal description
argument was rejected by the Idaho Supreme Court in Russell v. Russell, 578 Idaho P.2d 1082
(Idaho 1978). In Russell, the plantiff-seller brought an action against the defendant-purchaser to
enforce an carnest money agreement that was executed between the parties. /d. at 1083. The
earnest money described the property as “Full legal atiached of Howard Russell Property located

on Beacon Road, Emmelt, Idaho, consisting of approx. 200 acres.” A full legal description of

PLAINTIFFS’ SUPPLEMENTAL SUMMARY JUDGMENT MEMORANDUM- PAGE 2
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the property was placed in the broker’s file with the eamest money agreement. /d. The trial
court found, inter alia, that the earnest money agreement was invalid because the legal
description was on a scparate sheet of paper that also contained a description of some other land
not involved in the transaction. /d. at 1084. In reversing the trial court, the Supreme Court held:

In Murphy v. Livesay, 34 1daho 793, 796, 197 P. 536 (1921), this Court said: “(D)n

order to comply with the requirements of the statute the contract must state the

essential terms thereof, one of which is the description of the property involved ....”

However, this is not to say the statute of frauds invalidates all contracts with

imperfect legal descriptions. “The statute is not pressed ‘to the extreme of a literal

and rigid logic.””

The carnest money agreement referred to the property involved as: “Howard

Russell property located on Beacon Road, Emmett, Idaho consisting of approx. 200

acres.” Further, it provided a “Full legal” description was attached. An accurate

legal description accompanied the earnest money agreement, albeit on a

separate sheet of paper which was not stapled or otherwise physically attached.

It is not contended that buyer was in any way confused as to the boundaries or

location of the farm. In fact buyer had been shown the farm several times. Buyer's

only reason for raising a question about the legal description was an attempt to

absolve himself of a contract he had signed.

“The statute of frauds is intended to protect against fraud; it is not intended as

an escape route for persons seeking to avoid obligations undertaken by or

imposed upon them.”

Id. at 1084-1085 (internal citations omitted) (emphasis added).

Hagood also contends the policies underlying the statute of frauds are at issue in this case
because the facts surrounding Hagood’s decision to put his property up for auction raise
“suspicions” of fraud. This argument likewise lacks merit. As thoroughly addressed in
Plaintiffs’ Supplemental Memorandum, the purpose behind the statute of frauds is to prevent
fraudulent contract claims caused by the capricious memories of interested witnesses regarding
the terms of the contract. Apart from the purchase price, Hagood has not disputed the terms of

the oral contracts. Moreover, Hagood indisputably admitted during his deposition that he

understood, by selling his property via absolute auction, that the property would be sold to the

PLAINTIFFS® SUPPLEMENTAL SUMMARY JUDGMENT MEMORANDUM- PAGE 3
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highest bidder. Hagood’s allegations that he was assured by his real estate agent and/or the
auctioneer that that the sale of his property would garner $2,000,000.00 at a mmimum and that
he was unaware that he allegedly possessed the ability to stop the auction at any time, may
support recovery against the agent and/or auctioneer. Those allegations, however, as belween
Plaintiffs and Hagood, do not raise any issue of fraud in connection with the oral contracts
formed between Plaintiffs and Hagood where Hagood merely disputes ll;e purchase price and has
admitted he understood the meaning of an absolute auction.

B. The Statute of Frauds Is Satisfied Because The Writings, When Construed
Together, Satisfy the Statute of Frauds

Hagood also asserts that the writings exchanged between the parties do not satisfy the
statutc of frauds because the writings do not satisfy the “express reference” rule announced in
Hoffman v. § V Company, Inc., 628 P.2d 218, 221 (Idaho 1981). The Representation Agreement
that Hagood signed contains legal descriptions for all of the parcels, identifies the purchase price
for the parcels by stating that the parcels will be sold via absolute auction, and specifies the
financing terms as being 20% down with the balance payable at 8% interest with interest only
payments and the balance due in full two ycérs from the sale. The only material term missing
from the Representation Agreement is the identification of the buyers. Identification of the
buyers in the Representation Agreement, of course, would have been impossible because the
buyers’ names were unknown at that time. Furthermore, while the Representation Agreement
does not expressly reference a purchasc and sale agreement, which identifies the buyers, it is
implicit that a purchase and sale agreement would be executed to consummate an auction sale of
real property. Moreover, the Purchase and Sale Agreements contain the same terms identified in
the Representation Agreement. Lastly, there is no dispute that Plainfiffs were the highest bidders

at the auction, and thercfore, as the highest bidders, they were identified by reference in the

PLAINTIFFS’ SUPPLEMENTAL SUMMARY JUDGMENT MEMORANDUM-- PAGE 4
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Representation Agreement, which states more than once that the property is to be sold via
absolute auction, meaning to the highest bidder.
II1.  CONCLUSION

The most legally significant undisputed fact in this case is that Hagood understood, by
putting his property up for sale via absolute auction, that the property would be sold to the
highest bidder with no minimum price. The second undisputed cbntroning fact that is clear from
Hagood’s deposition testimony is that the only contract term Hagood is dissatisfied with is the
purchase price. Hagood, having admitted that his property would be sold to the highest bidder
regardless of the amount of the bid, should not be able to absolve himself from his obligation to
convey the property to Plaintiffs. Each of the arguments Hagood has made in this case are
attempts by Hagood to avoid his obligation to convey the property and cscape what Hagood
appears lo consider an unfortunate contract. Such a result would be inconsistent with the
numerous persuasive authorities from other jurisdictions and the policies underlying Idaho’s
statute of frauds. Accordingly, Plaintiffs respectfully request that the Court grant Plaintiffs’
Motion for Summary Judgment, deny Defendant Hagood’s Motion for Summary Judgment, and
order Hagood to convey the Parcels to the Plaintiffs, upon the terms identified in the purchase

and sale agreements.

GIVENS PURSLEY L

s

Thomas E. Dvorak
Attorneys for Plaintiffs

PLAINTIFFS' SUPPLEMENTAL SUMMARY JUDGMENT MEMORANDUM- PAGE §
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[ hereby certify that on this day of May, 2009, 1 caused to be served a true and

correct copy of the foregoing by the method indicated below, and addressed to the following:

Jay Gustavsen U.S. Mail
Davison, Copple, Copple & Cox Overnight Mail
Washington Mutual Capitol Plaza, Suite 600 __Hand Delivery
199 North Capitol Blvd. K Fax

P.O. Box 1583

Boise, Idaho 83701

Phillip J. Collaer

Anderson, Julian & Hull, LLP
P.O. Box 7426

Boise, ID 83707-7426

Terry Michaelson

Hamilton Michaelson & Hilty, L.LP
1303 12th Avenue Road

P.O. Box 65

Nampa, ID 83653-0065

U.S. Mail
,,,,,,,,,,,,,,,,,, Overnight Mail
_______________ _ Hand Delivery
% Fax

___U.S Mail
........... Overnight Mail
___ Hand Delivery
X Tax

A

Thomas E. Dvorak
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

PRESIDING: RENAE J. HOFF DATE: MAY 21, 2009

JON WAKELUM, an individual; and MIKE COURT MINUTE
RESSLER, an individual doing business as

“M&M RE Holdings”, CASE NO: CV2008-8465*C

Plaintiffs, REPORTED BY: Carole Bull
VS. TIME: 1:30 P.M.
THOMAS A. HAGOOD, an unmarried man, DCRT3 (138-229)

Defendants.

THOMAS A. HAGOQOD, an unmarried man,
Third Party Plaintiff,

VS.

BULLOCK AND COMPANY REALTORS
L.L.C., an Idaho limited liability company,
SCOTT BULLOCK, an individual, BILL
DOWNS AUCTION SERVICE INC., an Idaho
corporation, and Scott Bullock, an individual
and LARRY DOWNS, an individual,

Third Party Defendants.

vvvvvvvvvvvvvvvvvvvvvvvvvvv

This having been the time heretofore set for motion for summary judgment
and motion to amend complaint in the above entitled matter, the plaintiff was not

present in court, but was represented by counsel, Ms. Angela Reed; and the defendant,

COURT MINUTES Page 1
May 21, 2009
000310



Mr. Thomas Hagood did not appear in Court, but was represented by counsel, Mr. Alex
McLaughlin and Mr. Jay Gustavsen.

The Court called the case noted the parties present and reviewed prior
proceedings. The Court further noted that there had been prior discussions with
counsel regarding the cross motions for summary judgment and based on those,
counsel had provided additional briefing to the Court including case law and argument.
The Court advised that it had reviewed all filings and was ready to hear argument on the
motions.

Ms. Reed presented argument to the Court in support of the plaintiff's motion for
summary judgment.

Mr. McLaughlin presented rebuttal argument and argument in support of the
defendant’s motion for summary judgment.

Ms. Reed presented further argument to the Court.

The Court addressed counsel and noted that the facts in this case are
compelling and further noted that it had previously discussed possible resolution of the
matter through mediation. However, mediation turned out not to be an option.
Therefore the Court was called upon this date to make a decision on these cross
motions.

The Court indicated it would make a factual summary to begin with and indicated
that the defendant owned three parcels' in Canyon County and had retained Bullock and
Company to hold an absolute land auction of the parcels. Mr. Hagood signed the

exclusive seller agreement in June of 2008 providing that he would sell the property for
COURT MINUTES Page 2

May 21, 2009
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a total price at auction without reserve, in terms of sales to the highest bidder to
reserve. At that point the advertisements were prepared by Downs Auction and have
been discussed in the briefing and it was clearly contained that it was an “absolute
auction, with sells to the highest bidder, no reserve”. Mr. Hagood was present at the
auction and never stopped the auction. The Court noted that the plaintiff, Wakelum was
the highest bidder regarding Parcel 3 and the plaintiff, Ressler was the highest bidder
on Parcels 1 and 2. Documentation was prepared, signed and tendered. Then however
Mr. Hagood declined to sign any further documentation and has taken the position that
there was no contract.

The Court advised counsel that this is a perfect scenario for a Rule 56 motion as
to each side. The Court noted it would cite Rule 56 in support of the cross motions for
summary judgment and particularly cited Gilmore v Bonner Co 132 Idaho 257 a 1999
case and reviewed the findings in that case regarding genuine issues of material fact.
The Court advised that it was cautioned, based on that case, to examine the cross
motions separately and resolve reasonable inferences. The Court addressed the
parties regarding the involvement in real estate auctions and noted that Idaho did have
the provision under Rule 28-2-32(a) of Commercial Code for Sale by Auction. This case
is distinguishable in that it governs real estate, not goods. Further, the Court indicated it
had been provided in prior briefings, cases from other jurisdictions that were persuasive
authorities. Further, the Court had talked about a descent, quoted in the plaintiff's briefs
in the Del Rio v Hammett case out of California. The Court referred to other persuasive

authorities from other jurisdictions. However, the Court noted that those cases are not

COURT MINUTES Page 3
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Idaho authorities and so it had looked additionally at briefings, reconsidered the matter
and noted that the matter was really before the Court on the Statues of Frauds, Idaho
Code 9-505. The Court noted that statue is a legislative directory and reviewed the
same for the record citing McCune v. Hathaway. Further, the Court noted the purpose
of the statute is to prevent false or fraudulent contract claims by forbidding disputed
assertions of certain types of contracts without any written memorandum of the
agreement. The Court further addressed and reviewed other cases as cited by counsel
during argument. Specifically the Court noted the citing of Hemenway vs. Gruner, 186
Idaho 422 which was a 1984 Court of Appeals case discussing the three (3) doctrines
concerning Idaho coming down as a strict constructionist. Idaho follows the doctrine
that an unsigned writing may be considered part of the memo only where express
referenced is made to it in a signed writing. The Court noted that it agreed with defense
counsel that this matter is not a case of part performance as was the situation in the
Roundy case, but the case does constitute specific sufficient performance that there
must be actual possession which was permanent and valuable improvements or both
combined. The Court indicated that was not the case here. The Court cited Kelly vs.
Hodges, noting that case was instructional on the fraud issue and has been helpful in
resolving the Court’s questions on the fraud statute, and reviewed the same. The Court
noted that this is not a mutual acknowledgment case as was the situation in the Kelly
vs. Hodges case. The Court noted that the bottom line that the plaintiff has argued, that
the written sale is enforceable even though the written contract to sell was not signed by -

Mr. Hagood; and further the other documents he did sign could be made up and
COURT MINUTES Page 4
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incorporated and that would provide for an exception. The plaintiff had also argued that
the contract was mutually acknowledged or partly performed. This Court finds that was
not the case here. Also both sides had made arguments on the purpose of the Statutes
of Frauds and the most compelling one in Idaho is the Kelly vs. Hodges case on
prevention of potential fraud. The Court noted that the defendant has argued that there
are no exceptions to the statute of fraud in this case and thaf the cases cited from other
jurisdictions are not persuasive here. Therefore this Court concludes that the plaintiffs
have not demonstrated that an exception to the Statue of Frauds has been shown in
this matter. The Court indicated that the statute was enacted to prevent potential fraud
and the plaintiffs have not shown a signed writing as required under ICS 9-505.

The Court noted that being said, this is a frustrating case as previously indicated
to counsel in chambers. The Court briefly reviewed the facts in that there were two (2)
plaintiffs preparing to go to this auction, two (2) plaintiffs looking at property and two (2)
plaintiffs setting up so that they could bid. Further, they had funds available and went to
bid. Then Mr. Hagood indicated he was not going through with the process. The Court
noted the facts are frustrating and it is unfortunate that the plaintiffs are not entitled to
specific performance for land in which they bid and were the highest bidders. Therefore
this Court concludes that the law in Idaho at the current time would prevent this Court
from granting specific performance in their case. Idaho has strictly construed the
statute of frauds to date and there is no genuine issue of material fact and accordingly

summary judgment is granted in favor of the defendant.

COURT MINUTES Page 5
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The Court indicated the defendant will be required to prepare an Order. The
Court advised counsel that the Court's comments, rulings and findings will stand on the
record for appeal pursuant to transcript.

The Court noted that this ruling would not dispose of the law suit as there are
other parties involved as well as the plaintiffs Motion to Amend Complaint, to which the
defendant’s have objected and have cited Haskin vs. Glass. The Court addressed
counsel regarding its views on the Motion to Amend Complaint, noting that the plaintiff
has argued that the complaint should be amended to add a claim under the Idaho
~ Consumer Protection Act against all the defendants. The defendant’s have argued that
Haskins holds that if there is no contract there can be no claim under the Idaho
Consumer Protection Act. Further, in the Haskins case there was no contract and it
appears to this Court that if it allows the Complaint to be amended the issue of
summary judgment may be re-visited. Therefore this Court is directed to freely grant
the motion when justice requires. Therefore the Court will grant the motion and allow
the Complaint to be amended. The Court noted that it assumed that eventually the
matter will move to a higher court. The Court directed Mr. McLaughlin to add the ruling
regarding the plaintiffs Motion to Amend Complaint, to the proposed Order. The Court
reviewed for the record that the proposed Order should include the denial of the
Plaintiff's Motion for Summary Judgment, the granting of Defendant's Motion for
Summary Judgment and the granting of the Plaintiff's Motion to Amend Complaint.

In answer to the Court's inquiry,leach of counsel indicated they understood and

had nothing further to present to the Court at this time.
COURT MINUTES Page 6
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The Court thanked counsel and court adjourned.

T

Deputy’ Clerk
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THIS MATTER having come regularly before the Court for hearing on Defendant’s
Motion For Partial Summary Judgment on Thursday, the 21* day of May, 2009, at 1:30 o’clock
p.m., with the Plaintiffs appearing by and through their attorney of record, Angela M. Reed of
the firm Givens Pursley, LLP, and the Defendant appearing by and through his attorneys of
record, Jay Gustavsen and Alex P. McLaughlin of the firm Davison, Copple, Copple & Copple,
LLP, and the Court having considered the briefs, affidavits and oral argument of counsel and the
Court having announced its decision in open court and entered its Order granting Summary
Judgment and cause appearing therefor, and based upon there being no genuine issues as to any
material facts, and Defendant being entitled to the entry of Summary Judgment as a matter of
law;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendant’s Motion for
Partial Summary Judgment is hereby granted and that Plaintiffs’ claims for Declaratory
Judgment, Specific Performance, and Breach of Contract are barred by the Statute of Frauds, to
wit, 1.C. § 9-505, and are hereby dismissed with prejudice.

DATED this ____ day of May, 2009. MAY 2 9 2009
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I HEREBY CERTIFY that on the | % day of My, 2009, I served a true and accurate
copy of the foregoing instrument by placing the same in the United States Mail, postage prepaid,
first class mail, to the following:

Tom Dvorack X U.S.MAIL

Givens Pursley, LLP Hand Delivery

601 W. Bannock St. Facsimile Transmission
P.O. Box 2720

Boise, Idaho 83701

Phillip J. Collaer X US.MAIL

Anderson, Julian & Hull, LLP Hand Delivery

PO Box 7426. Facsimile Transmission

Boise, Idaho 83707

Terry Michaelson X U.S.MAIL

Hamllton, Michaelson & Hilty, LLP Hand Delivery

1303 12" Avenue Road Facsimile Transmission
PO Box 65

Nampa, ID 83653-0065

Jay Gustavsen X U.S.MAIL

Alex P. McLaughlin Hand Delivery
Davison, Copple, Copple & Copple Facsimile Transmission
P.O. Box 1583

Boise, Idaho 83701
Wi L\AM H HURST

Clerk
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THIS MATTER having come regularly before the Court for hearing on Defendant’s
Motion For Partial Summary Judgment on Thursday, the 21* day of May, 2009, at 1:30 o’clock
p.m., with the Plaintiffs appearing by and through their attorney of record, Angela M. Reed of
the firm Givens Pursley, LLP, and the Defendant appearing by and through his attorneys of
record, Jay Gustavsen and Alex P. McLaughlin of the firm Davison, Copple, Copple & Copple,
LLP, and the Court having considered the briefs, affidavits and oral argument of counsel and the
Couﬁ having announced its decision in open court and good cause appearing therefore;

IT IS HEREBY ORDERED that based upon there being no genuine issues as to any
material facts, Defendant Thomas A. Hagood’s Motion for Partial Summary Judgment is granted
and thus Plaintiffs’ claims for Declaratory Judgment, Specific Performance, and Breach of
Contract are barred by the Statute of Frauds, to wit, I.C. § 9-505, and are hereby dismissed with
prejudice.

IT IS HEREBY FURTHER ORDERED that Plaintiffs’ Motion To Amend Complaint is
also granted. Plaintiffs’ counsel is hereby ordered to file its Amended Complaint within ten (10)
days of receipt of this Order. JUN 1 0 2009

DATED this day of , 2009.

ORDER GRANTING DEFENDANT’S MOTION FOR PARTIAL SUMMARY JUDGMENT AND GRANTING
PLAINTIFFS’ MOTION TO AMEND COMPLAINT -2
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CERTIFICATE OF MAILING

1 HEREBY CERTIFY that on the l‘_‘_ day of ?*‘* , 2009, I served a true and
accurate copy of the foregoing instrument by placing the saime in the United States Mail, postage

prepaid, first class mail, to the following:

Tom Dvorack _ X U.S.MAIL

Givens Pursley, LLP Hand Delivery

601 W. Bannock St. Facsimile Transmission
P.O.Box 2720

Boise, Idaho 83701

Phillip J. Collaer X US.MAIL

Anderson, Julian & Hull, LLP Hand Delivery

PO Box 7426. Facsimile Transmission

Boise, Idaho 83707

Terry Michaelson X US.MAIL

Hamilton, Michaelson & Hilty, LLP Hand Delivery

1303 12" Avenue Road Facsimile Transmission
PO Box 65

Nampa, ID 83653-0065

Jay Gustavsen X US.MAIL

Alex P. McLaughlin Hand Delivery
Davison, Copple, Copple & Copple Facsimile Transmission
P.O. Box 1583

Boise, Idaho 83701
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COME NOW, Plaintiffs, Jon Wakelum (“Wakelum”) and Mike Ressler (“Ressler”), by
and through their attorneys of record, Givens Pursley LLP, who for causes of action against
Defendant, allege and complain as follows:

PARTIES, JURISDICTION AND VENUE

1. Plaintiff Ressler is an individual who resides in Canyon County, Idaho, who has
done business as “M&M RE Holdings.”

2. Plaintiff Wakelum is an individual who resides in Canyon County, Idaho.

3. Defendant Thomas A. Hagood (“Hagood”) is the owner of certain real property
located within Canyon County, Idaho, which is the subject of this dispute, and it is believed that
he resides at 3649 Oxbow, Nampa, Canyon County, Idaho, 83687.

4. Jurisdiction and venue are proper pursuant to Idaho Code Sections 5-401, 5-514,
1-701, 1-705 and other Idaho law.

GENERAL ALLEGATIONS

5. Defendant Hagood is the owner of record of three (3) parcels of real property
located in Canyon County, Idaho. These are hereinafter referred to as “Parcel 1,” “Parcel 2” and
“Parcel 3.”

6. A true and correct copy of the legal description for Parcel 1, Parcel 2 and Parcel 3
is attached hereto as Exhibit “A”; provided, however, any of the property rights included in the
Judgment and Decree of Condemnation in favor of the City of Nampa entered on December 7,
2007, in the case of City of Nampa v. Jeff Hagood, et. al., CV-05-4595, and recorded as
Instrument No. 2007080423 in the real property records of the Canyon County Recorder on
December 12, 2007, is encompassed within and, is hereby specifically excluded from, Parcel 1,

Parcel 2 and Parcel 3.

AMENDED COMPLAINT FOR DECLARATORY JUDGMENT, SPECIFIC
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7. Defendant Hagood did retain Bullock and Company Realtors, LLC, an Idaho
limited liability company (“Bullock and Company”), to hold an “absolute land auction” of

Parcels 1, 2 and 3 on August 6, 2008, at 1:00 p.m.

8. Bullock and Company did advertise said sale and make arrangements to conduct
said sale.
9. A true and correct copy of one such advertisement is attached hereto as Exhibit

«g.»

10.  Said advertisements of sale did include words to the effect “ABSOLUTE
AUCTION (SELLS TO THE HIGHEST BIDDER - NO RESERVE).”

11.  Plaintiffs did attend said auction sale.

12. Plaintiff Wakelum was the highest bidder at said sale on Parcel 3, his bid was
accepted by Bullock and Company, and he was awarded said parcel by Bullock and Company,
the auctioneer.

13.  Plaintiff Ressler was the highest bidder on Parcels 1 and 2, his bid was accepted
by Bullock and Company, and he was awarded said parcels by Bullock and Company, the
auctioneer.

14,  Defendant Hagood did attend said sale and did witness the bidding and the
acceptance of the high bids by the auctioneer and the awards of the high bids by Bullock and
Company, the auctioneer.

15. At the conclusion of the auction, Bullock and Company did take two standard RE-
23 COMMERCIAL/INVESTMENT REAL ESTATE PURCHASE AND SALE
AGREEMENTS, and the Auctioneer did fill in the blanks on each form in a manner consistent

with the advertised terms of the auction, and

AMENDED COMPLAINT FOR DECLARATORY JUDGMENT, SPECIFIC
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a. did present for signature to Ressler and did in fact secure Ressler’s
signature upon the RE-23 AGREEMENT with an ID# of LT100 for Parcel
1 and Parcel 2, a true and correct copy of which is attached as Exhibit
“C.”; and

b. did present for signature to Wakelum and did in fact secure Wakelum’s

signature upon the RE-23 AGREEMENT with an ID# of LT 300 for
Parcel 3, a true and correct copy of which is attached as Exhibit “D.”

16.  After the acceptance of the high bids and the preparation and completion of the
RE-23 Purchase and Sale Agreements described above, Defendant Hagood did refuse, and
continues to refuse, to go through with and enter the sale contracts contemplated and promised
by the terms of the absolute auction and to sign the documents necessary to effectuate said sales
on the advertised terms.

17.  Plaintiffs have properly tendered the earnest money called for in the terms of sale
and RE-23 Agreements.

18.  Plaintiffs are ready, willing and able to effectuate the sales of the Parcels to them
on the terms, have been willing to do so at all times relevant hereto, and remain willing to do so.

19.  If the property in question is sold to another buyer or buyers, Plaintiffs will suffer
irreparable harm because of the unique nature of the real property involved.

20.  Plaintiffs are without an adequate remedy at law because of the unique nature of
the real property involved.

COUNT 1
Declaratory Judgment

21. Plaintiffs reallege and incorporate by reference all previous allegations.

22.  Counts I through II are plead only against Defendant Thomas A. Hagood.

23.  Plaintiffs are persons whose rights, status or other legal relations are affected by a

contract for auction and are entitled to have a question of the construction or validity arising
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under the contract and to obtain a declaration of rights, status or other legal relations thereunder

by declaration of the Court.

24.  As a result of Defendant’s actions, Plaintiffs are entitled to declaratory judgment

pursuant to Idaho Code Section 10-1201, ef seq., against the Defendant, including findings that:

a.

the auction in question was advertised and held without reserve and was
absolute;

Defendant Hagood made an offer or offers to sell when the auction sale
was advertised;

each plaintiff accepted the offer on their respective parcels described
above by making the highest bid on each such parcel;

each such bid was a legitimately submitted bid;

that no later than upon the entry of each such bid with no other higher
bids, and otherwise in accordance with the terms of the auction and the
acceptance of said bids by the auctioneer, that defendant Hagood became

~ absolutely committed to the sales to Plaintiffs;

Defendant Hagood was not entitled to withdraw the property from the sale
simply because he was not pleased with the bids or otherwise;

Defendant Hagood’s conduct amounts to a breach of his obligation
pursuant to the auction contract or contracts for auction;

Defendant Hagood is obligated to enter into appropriate agreements in the
form attached hereto to convey the parcels to each of the respective
Plaintiffs and to convey the parcels at the time called for by said
agreements;

the purchase price for each of the respective parcels be reduced and offset
by any damages awarded by the Court in this action; and

the purchase price for each of the respective parcels be reduced and offset
by any reasonable attorneys’ fees and costs awarded by the Court to the
Plaintiff’s in this action;

AMENDED COMPLAINT FOR DECLARATORY JUDGMENT, SPECIFIC
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COUNT 2
Specific Performance

25.  Plaintiffs reallege and incorporate by reference all previous allegations.

26.  Plaintiffs are entitled to a judgment requiring, ordering and enjoining Defendant
Hagood to specifically perform and enter into appropriate contracts to convey to each Plaintiff
that property to which he is entitled under the auction contract or contracts.

27.  Plaintiffs are entitled to a judgment requiring, ordering and declaring that,

a. Defendant Hagood is bound as if he had entered into contracts in the form
attached hereto to convey said parcels to the Plaintiffs in accordance with
the terms of the advertised auction;

b. In accordance with L.R.C.P. 70, if the Defendant will not sign said
instruments to convey the parcels at the appropriate time, the Clerk of the
Court or the Court itself, at the expense of Defendant, will be empowered
and authorized to sign the instruments of conveyance in place of
Defendant or to enter a suitable judgment or order suitable for recording in
the real property records decreeing the such conveyance has been made.

COUNT 3
Breach of Contract/Monetary Damages

28.  Plaintiffs reallege and incorporate by reference all previous allegations.

29.  Plaintiffs are entitled to a judgment for monetary damages against the Defendant,
in an amount to be proven at trial with respect to each Plaintiff, which said amount will exceed

$10,000.

30. Said damages to include, without limitation, any and all reasonable foreseeable
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damages flowing from and resulting from Defendant’s breach of the auction contract or
contracts.
COUNT 4
Violation of the Consumer Protection Act

31.  Plaintiffs reallege and incorporate by reference all previous allegations.

32.  Count 4 is plead in the alternative to Counts 1 through 3 and only in the event that
the Court finds on the basis of the Statute of Frauds or similar basis that no enforceable contract
for the sale of real property exists justifying specific performance or damages against Defendant
Thomas A. Hagood under Counts 1 through 3.

33, Count 4 is pled as against all Defendants.

34.  The aforementioned auction sale constituted trade and commerce as defined under
Idaho Code Section 48-602(2).

35.  The sale of real property falls within the definition of “goods” under Idaho Code
section 48-602(6) and/or “services” under Idaho Code Section 48-602;

36.  To the extent the Statute of Frauds or similar law prohibits or renders void or
voidable a sale of real property at “absolute auction”, Defendants conduct in advertising,
conducting and otherwise representing that an absolute auction of the real property at issue in
this case without full disclosure of such prohibition or potential for a void result violated the
Idaho Consumer Protection Act, Idaho Code Section 48-601, et. seq.,and applicable rules
promulgated by the Idaho Attorney General, I.D.A.P.A. Rule 04.02.01.01, et. seq., in that it:

a. Represented that goods or services had characteristics or qualities that they
did not have;

b. Constituted an act or practice that is misleading, false or deceptive to the
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consumer;
C. Constituted an initial offer to sell goods or services with material
contingencies, conditions, or qualifications attendant to the offer without
clearly and conspicuously disclosing such contingencies, conditions or
qualifications (I.D.A.P.A. Rule 40);
d. Constituted a direct or implied representation that goods or services could
be purchased for a specified price, when that was not the case (Rule 60)
37.  Plaintiffs are entitled to recover their actual damages or $1,000.00 per violation of
the Consumer Protection Act in accordance with Idaho Code Section 48-608, whichever is
greater, and a reasonable attorney fee pursuant to Idaho Code Section 48-608.
ATTORNEYS’ FEES AND COSTS
Plaintiffs have beeﬁ required to retain the services of Givens Pursley LLP to prosecute this
matter. Plaintiffs have incurred and will continue to incur attorneys’ fees and costs in connection
with this lawsuit pursuant to contract, and Idaho Code Sections 12-120(3), and 12-121 and 48-
608; and I.LR.C.P. 54. Plaintiffs are entitled to their reasonable attorneys’ fees and costs in the
amount of $3,000.00 in the event of a default judgment, or in such other and further amount as
may be awarded by the Court at the appropriate time in the proceedings.
PRAYER FOR RELIEF
WHEREFORE, Plaintiffs pray for judgment in their favor and against the Defendant,
both jointly and severally, for:
1. On Count 1,
2. On Count 2,

3. On Count 3, a monetary judgment in favor of Plaintiffs and against Defendant

AMENDED COMPLAINT FOR DECLARATORY JUDGMENT, SPECIFIC
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Hagood in an amount to be proven at trial with damages with respect to each Plaintiff;

4, On Count 4, in the alternative to the relief sought in Counts 1 through 3, and only
in the event the Court determines that no enforceable contract existed under the Statute of Frauds
or similar law, then for an award of damages in an amount to be proven at trial against all
Defendants, jointly and severally.

5. On all Counts, a judgment and order requiring Defendant to pay to Plaintiffs,
pursuant to the Idaho Code sections cited herein, their reasonable attorneys’ fees and costs

incurred in connection with this lawsuit; and

6. For such other and further relief as this Court deems just and appropriate in the
premises.
DATED this Z 277 day of June, 2009.
GIVENS PURSLEY LLpP

%/’M
homa$s E. Dvorak

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on this _{ 2—’7day of June, 2009, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

Jay Gustavsen ZS U.S. Mail
Davison, Copple, Copple & Cox Overnight Mail
Washington Mutual Capitol Plaza, Suite 600 Hand Delivery
199 North Capitol Blvd. Fax

P.O. Box 1583

Boise, Idaho 83701

Phillip J. Collaer Y U.S. Mail
Anderson, Julian & Hull, LLP Overnight Mail
P.O. Box 7426 Hand Delivery
Boise, ID 83707-7426 Fax

Terry Michaelson ___\/ U.S. Mail
Hamilton Michaelson & Hilty, LLP — Overnight Mail
1303 12th Avenue Road — Hand Delivery
P.O. Box 65 _ Fax

Nampa, ID 83653-0065

Thomas E. Dvor
Attorneys for Plaintiffs
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EXHIBIT “A”

Legal Descriptions Parcel 1

COMMENCING st the Northwest cornar of the South Half of the Southeast Quarter of Saction 13, Township 3
North, Ranga 2 Wast, Boise Meridian, Canyon County, Iduho, and running

Easl a distenca of 278.1 fast along the North boundary fing of the aforadescribed South Half of the Southeast
Quarter of Saction 18 to the POINT OF BEGINNING; thehce

Bouth a distancs of 322 fset, more O Joss, 1o the oanter of the Deweay Inrigation Laleral; thenoce

South 75" 30" East a distence of 384.6 fest to the Intarsaalion of the centeriine of the Slate Highway; thenes
Norih 58° 8’ East a distance of 74,3 feet along the conterling of the State Highway; thence

Norih 44° 19' Wasl a distanca of 4814 faatl to the interssction of the North baundary line of the South Half of

the Southeast Quarter of the aforedascoribed Section 13; thence
West a distance of 71.8 fee! to the POINT OF BEGINNING,

Legal Description for Parcel 2

A part of the South Ong-Half of the Southeast Quarter of 8eotion 13, Township 3 North, Range 2 Weet of tha
Bolss Marldlan, Canyen County, Ideho, mors porlloularly dsscribed s follows:

BEGINNING at the Northwaat cormer of the South One-Half of ths Southeast Quarter of Saction 13, Townshlp 3
North, Ranga 2 Waest of tha Bolas Maridlan, and running South 312.7 faat along the North and South center line

of tha aforesaid described Section 13; thence
South 88712 East 235.0 faat alonp the cuntar of the Doway irvigation Leteral; thence

South 75°30" East 44.4 faat; thenoe .
North 322.0 feel, muare or Jess, 1o tha Interaection of tha North boundary line of the South Opa-Half of the

Southeast Quardar of the abave describad Section 13; thance
Wast 278.1 foat to tha point of beginning,
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Legal Description for Parcel 3

The North 300 feet of the Southeast Quarter of the Southwest Quarter and a portion of the
South One-Half of the Northeast Quarter of the Southwest Quarter, Section 13, Township
3 Narth, Range 2 West of the Bolse Meridian, Canyon County, ldaho, all more particutarly

dascribed as follows:

Commencing at the Southeast cormer of the Northeaat Quarter of the Southwest Quarter,
Bection 13, Township 3 North, Range 2 West of the Boise Meridlan, Canyon County, Idaho
and running

South 0° 33’ 54" Wast 300,00 feet along the Easterly boundaw of tho sald Southsast
Quarter of the Southwest Quarter, S8ection 13 to a point

North 86* 24 11" West 1,300.37 fast along a fine paraliel with and 300.00 foet
Southorly from the Northerly boumdary of the sald Southeast Quartor of the Southwest

Quarter, Saction 13 to a point; thenoe

North 0° 18" 47" East 300.00 feat along the Wustoﬂy boundary of the said Southeast
Quarter of the Southwest Quarter, Sectlon 13 more or lass to the Northwest comer
thereof; thence sontinulng

North 0° 18" 47" East 221.27 feet along the Westerly boundary of the Northaast
Quarter of the Southwast Quarter, Sectlon 13; thence

South 89° 417 13 East 200,00 feet to a point; thence

South 68° 38’ 40" East 63.88 feet.to a point; thence .

South 89° 21° 36" East 801.58 feet along a Jine paraflel with and 202.00 feat
Southerly from the South boundary of East Newby Street as shown on the plat of Nampa
Industrial Corporation Fifth Addition Phase No. 1, Nampa, Ganyon County, ldaho,
accarding to the plat flled in Book 27 of Plats at Page 47, racords of sald County, more
or less to the Wasterly boundary of Block 2 of sald Plat; thence

South §° 33’ 54" West 200,99 fest along sald Westerly boundary of sald Block 2 and
its Southerly oxtanslon, more or leas to 2 point on the South boundary of the Northeast
Quarter of the Southwest Quarter, Saction 13; thence ,

., South 89° 21’ 11" East 250,00 feot along sald Southarly boundary of the Northeast

Quarter of the Southwest Quarter, Section 13 to the POINT OF BEGINNING,
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EXHIBIT “C”

Page1oté
RE-23 COMMERCIALANVESTMENT
REAL ESTATE PURCHASE AND SALE AGREEMENT
THIS 18 A LEGALLY BINDING CONTRAGT, READ THE ENTIRK OOCUMENT, INCLUCHNG ANY ATTACHMENTS,
LT 1F YOU HAVE ANY QUESTIONS, CONBULT YOUR ATTORNEY ANDIOR AGCOUNTANY BEFORE SIGNING. g

\ D _LTR8 DATE & ~d o8

2 ~

: M e Cifica Phona #__&Z_m._._.— Faxit L s B2E.

: Phone #, -

] Fax# ]k

4 - % E-Mail wten 20, OB hong

w 1. BUYER: K,F' Yelbirgs  ado +r Ay
{Hereinatter cated '.Wla-) agiees (o purdm . and (he undersigned 8B agrass fo saf g\e {aliowing describted real asiala harelnafter rofamad 1o

12 a8 *‘PROPERTY" COMMONLY KNO'
" Chy Gounty, 0, 21p egally deavrited 0%: Ty PG AELD

]

;: OR Legw Dastription Attached as addendum &/ (Addendumm must }ccomp ny original offer.)

" 28 0.0 PURCHASE mce:%.%éﬁ;ﬁm%‘ DOLLARS,
"w payabis upon ihe faliowdng TERMS AND CORDITIONS {not g o oy}

2 3, FINANGIAL TERMS: Note: A+C+D must add Up to tolal purchasa price,

A s = _PARNEST MONEY: BUYSER hereby depoails . 100

an Earnost Money avidancad bny aiah [} personal chock [ aseh ek nou {tham date):
nd & re is huwg‘omwhdgu. Eamaat 10 be deposited in Yust account

upoumupt,or pon acospiance by ali parties and shail be hels by: 3 Uil Broka‘ Solling Broker
oMb, P v " for the banef of the purtios hereto,

L

P
»

»

26

an

n

20

% (B), ALI.CASNOFFER: N0 Y8 IF CASH QFFER, BUYER'& OBLIGATION TO GLOSE SHALL NOT BE BUBJECT TO ANY FINANCIAL
£ NTINOBNCY, BUYER agréits o provide BBLLER within _ = _business days from the dale of accepténce of this agreement by all paries,
3 evidmo of suliclant funds And/or procends nacssaary (o elm irangaction. Accaplable documantaton Inoludes, bt s not imited g, @ copy of a recent
a bank or finanoial stalenterd or mmw far the sale of BUYER'S curreni reaidence or other propaity 1o ba seld,

»

1]

a8
a8
ar

E]

). 8 FINANCING:
Addillonal inancial tarms are ypevified under the hauhq 'OTHER TERMS AND/OR CONDITIONS" (Ractlon 5 below).

£ Additionai financisl terma are gontalned in s financing wddendum of same dale, Gitvohed hereto, signed by both parties.

). $0.00 APPROXIMATE FUNDS DUE FROM BUYERS AT CLOSINGS (Not muudlag omm caste) Cash at closing lo be pald
a8 by BUYER at cloting In GOOD FUNDS, Includes: sash, eiecironis lansfer funds, centified cnack or cashior's che

4 &4 BECTION 1 31 1 EFERRED EXCHANGE: By chaaking alther or both of the boxes thit follow, i Is hereby sckneviedged by ihe parties thut
a te s u'g' Mt arads /0 Uz the pvchasa Gnd sale of the PROPERTY as an infegral par of 4 tax dafared lice-kind achings aa alowsd bnder
a Mon uﬂm lnilmll Rmnue Cade (ihe "Exchangs®), For puposes of this parsgreph, the parly parficlpating in the Exchanga shall be klenufied as
44 the “Exohenger.” If sithar box above Is cheoked, (han tha partige ravognize that a meterfal part of (e Exchanger's considerstion for enfering into the
a5 agraament fot the purchase and asis of tha PROPERTY in the succasstul complation of the exchange. The 'ﬁ:nlu ugree to a9t euch oiher in the
40 completion of auch exchange by coapurating wilh each otive by #lgning any and afl raiasvant dacumeants pravided that the party not doing Yhw Exchange shell
47 ot incur miy (labiilies, coats, fees, of taxes in excesy of these which that party wowuid have inourrwd had this ransaotion not bagn an Exchange,

L] 5. omsa 'rems ANDIOR CONDITIONS; This Agmmm s m«u subject (o mo foﬂ ng epecisl tlm\a. constderations andlor conlingencies which

tishia o L o7 s
# W Tk A P 4 o Pa AW A e :,’ ’/, ?‘_” ‘.’
/’P’W‘ g Tl L g Boapldogl 2
7Ot o PRk P L :

W’WM” At LD fnls

[ rreus mct.umm & Exct.UDED INTHIS SALa. All amuna filures and Millngs the! sre sttached 1o the PROPERTY are INCLUDED IN ms
PURCH RIOR (\mlnl exduded hetow), and shal of llens. Theee include, bul are not Amited 10, all seierownod attached
uxmrhgv. -mm toipvision antennne, saleiite gish, c(mhed phambing, balhroom wrd ighting fixtures, window sereens, screen doone, storm doars, sieom
windows, window 6o ms nmoa door opanarm wnd transmitter(s), axterlor tr0as, plants of shrubbery, waler hegling appamivs & fixtures, ettached
firaplacs equipmont, ngs, vantilating, coofing and haaling systema, af m\a:; ovens, bulit-in dithwachers, fusl tanks ang Irmgstion fdures end
ment, that are now on or uzed in connaction wih the & ROP!RTY And shall be inciuded In tha sale imtaas otharwice provided hareln, BUYER should

salaty himaalihorsell that the condilion of tha Inclutied ltem
{A).'ADDI TIONAL ITEMB SPECIFICALLY INGLUDED IN 'rms SALE:

32582 n235FR3 2828

AR SELLER'S Iniats ( N T0ats_

IUYIR‘R Inltals ( yomee M. ... ) Dale
Tig Qim0 pCIATRE VA Ginkritariad Dy (Do 16aD0 Adsorintion &1 IEALTONEE, Inc. TN arm haa buwn Sasgand 2nd t -uty“ rers of ton
Nzions] Aasociion st AEALTORGR, UBD BY ANY OTHER PERSON (4 PROKINITID, Y L Ine, AlTTighis mwd,
JULY. 2008 SOLHON RE23 COMMERCIAL / INVESTMENT REAL ESTATE PURCHAGE AND mu AGREEMENT Paga1off
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JULY 2008 EDITION RE-23 COMMERCIAL / INVESTHMENT REAL ESTATE PURCHASHN AND SALE AGREEMENT Pago2of

PROPERTY ADORESS: M’—@‘M———— LN A A7 - S

o (B), ITAMSE SPECIFICALLY EXCLUDED IN THIS SALE; ~—=
n
”" Prad

7 7, TITLE CONVEYANCE: Tifle of BELLER s o be corveya srwrvanty deed Clspecis! wananty deed or O deed, and Is fo be

7% markeiable and jnsurable excepl or rights reserved h haml pﬂ 8, stole Of raitony utm. bumn or Uye mbicﬂom. bullding and zening regulstions

and mm of any governmantal unil, and rights of uumm extabiishad or of record, Usnp, encumbranoes or defscts (o be ed by

amen nm{‘ pald out of purchiass monay &l dath of cloo No lems, ancumbrancas or dafacis which arn to ba dincharged or assuimad by auvﬁa orto
ken subjact (o, exist unisxs otherwise spacified in this Agresment,

8. TITLE INSURANCE: There muy be typas of tille insurance covereges avuifable other than those listed below and pasties 1o this ngraement
are advised to talk to a title company about any othar caverages avallable that whi glve the buyer suultional coverage,

"
n”

7

w

[ ]

81

L3

[ ] &‘N. PRELIMINARY TITLE COMMITMENT; Friorto oluaing the tramaulion MSEJ.ER of [] BUYER shall fumish to BUYER & preliminary commitmant of a
=" putioy showing the condition of (e thie to sald PROPERTY, BUYER shail hive Dbuginens duy(s) from receipt of he prefiminary
w8 sommimant ornot fewer than twantyfour (26) hours prior 1o dodns. whthin which to ctject in e condiion of the lille as sel farth In the prokminary
= commitment. If BUYER doss not s , BUYER shall be daamed 1o hava accapted the condiifons of tha Uile, it lo egread that If the tide of said
o7 PROPERTY |s nol markatabla, or cannal made s wmh husinaes dev{s) aftee noilca cantalning 3 waitien statement of daiact |s dulivered iv
# SELLER, BUYER'S Esmpst Money deposit will b- n«.md BUYER snd SELLER shai pay for the casl of Hig insurance cancaiistion lee, ascrow and
n”
®
»”
"
]
[
]
“
[
]
“

e teos, Ifary,
TETLR COMRARY: Tha partios aghee thal T o 7% _dPnet. Tia Company
m&m i__,%g;md- g shall provide tha tile polfoy and preliminary report of commitmant.

(G), STANDARD COVERAGE QWNER'S FOLICY: SELLER shal within & reasonable Umn afier glosing tumish o euYER e titte !nwnnu poﬂw in the
amount of the purchase price of the PROPERTY showing markelabla and inaurabie dile subjact to e llans, nd data A utln
this Agreament to be disshurged or wesumed by BUYER unines otisrwise provided herein, The risk assomad by the m!o cornmy in the :uudm!
ewmyo polisy I limited to mattaes of publio rasord, BUYER shall recalva a ILTA/ALTA Ownec's Palicy of Yie Insuranca, A llia oompany, at suvai'u
provida infamamion abouy the avmbm , daskability, covarage and cast of vatiols ttle Insursnce and f BUYER

paragraph, BUYER shalf instruct closing agency iy wriling and pay ary increase In ml uniegs

requost,
dedires ll!o voverags othar thun thet required by
100 ciheivie provided herein,

] M- mmm COVERAGE LENDER'S POLIGY (Mongagos policy): The iandsr may raquire that 8UYER (Horowar) furnlsh an Extendsd Coveraga

10 o8 Folloy, This extendsd cavarsge isnder's polioy tonvidws matiers of public recard and addillonafly insures agains! cartain mattars not shown I the
164 pub!!a record, This extended coverage lender's poligy 1o solsly for the benefit of the lender and ony protects the lender.
10
w9, INSPBOTIONIWB DILIGENCE:
Wr (A). BUYER shal have the right io conduct due difiyence lnspocﬁon!. Investigations, teste, surveys and other studies 2l BUYER'S axpense Unless
104 othenviee hdww below or sgread uoon in withg 3 tha partias, BUYER ohoosas [7) (o e nspection(s) [ pot te have lnspecﬂomcg i BUYER shoozes
08 nat to have ction skip tha ramalnder of this Secsion 9, BUYER shall, vmn Lsinass day(s} of nce, corapiate thees Inspeations and glve
(1T &ELLER notioe of dlnpmved Herms. BUYER is strongly advived Ihesa rightx and 1o make BUYER's own slaction of prafassisnsls
110 with appraprialy qu-m!oadom 10 conduct inspastions of the entire PROPERTY. Tm closing of this transaslion l- condittonedt upon BUYER'S satlsfavlion or
iz waker of the fallowing aoniingancies,
INGPEGTION IT BHARED INSPECTION [TEM; SHARED
CO8T8 PNDBRYM’ BUYER | SELLER | EQUALLY] N/A QOSTS FAID BY BUYER | SRLLER | FQUALLY] NA

rgmn'mu Inspecion e Hazardous Wty repar{s) L

Enummm inapection [ Oihar aubsisnsay hm"rdoau:hwm) —

{Phasa ) v dotuments e e

Burvmy 1’4 Litiives and Zoning Biudes L> el

Waisr Righta [l Past, dryrat & misicral (nspacion{s) [ >

f:dlnl Heaand " g‘mpl-m Av:m Amatcun With e

Folls) #d Percaintion Tews) w [
"
114 [ The lollowing denurments and materials shall b;pmﬁdod by the SELLER lo Ive BUYER sy part of the BUYER'S inapaclionvdue diligence;
115 .
118
"
118

BUYER'S inflals (_I>e X yoas_& /b } o SELLER'S inhials X ) Dawr
This foan Ly prisied by i idehs ol REALTORD®, inc This forms hes Bisten derignend wrd is provided for use by tha rest Bsiale proGSaonals whe sim crernbims of the
Nations! Abociclon of REALTOREE. LDE BY ANY OTHER PERNGN 13 PRONISITED, g, Al R PekAvad.
JUX200AKRITION  RE-23 COMMERCIAL / INVESTMENT REAL ESTATR PURCHAGN AND SALE AGREEMENT Page2ol6
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PROPERTY Aoonma.,&a_é‘@_ém‘é_ﬁzzd___,_m:meg__ﬁ

16 (B), SATIBPACTION/REMOVAL OF INSPECTION DUR DRIQENCE CONTINGENCIES:

" 1), If BUYER does not within (he strict time pericd specified give to SELLER wiitten nolive of disapproved ltems, BUYER shal eancluively bs

2 dasmad 1 bave: (s) complaied all inspaoilons, Invesilgstions, review of sppilcable doguments and disclosures; (b) elecled ia procasd with the !
12z ansuciion and (¢} assumed ail lablity, raspansibiilty and expanss for repaits or correations other then for feme which SELLER hay othmwiae

m agrand in wiiting to repalr o conacl. '

125 2). If BUYER dowes within the stict lime perlod specifiad give to SRLLER written nolice of diaspproved ltems, BUYER shall provide ¢ SELLER
13 pertineat seation(s) of written Inspeoton reports, SELLER shail have busingss dyy(s) in which to respond i writing, The 88LLER, &t
w fhelr aption, may correct tha flams a6 spadiiiad by (he BUYERS In thelr Relter or may elect not 10 do g, If the SELLER agroees 1o coract the Ilems
128 ashad for In tha BUYERS (sitar, (han both partias agras thal (hay will continue with the iransaction and procead 1o olosing, This wiil remove the

120 BUYER'S Inspaction contingency,

3). if BELLER slwcts not lo correct tha disdpproved items, or does not reapond in wriling within tho strict ime poriod specified, then the BUYER(®)
- have the option of sither sontinuing the iransaction without the SELLEN being responsible for comresting lhese deficienzing or giving the SBLLER
wm wriltan natics within__~~ businass daya thel they will not caniinua with the Yransaction end demend the relum of their Estnest Monay,

[t 4), If BUYER doss not give such wiilen notice of aunvelietion wilhin the stict ime perinds apecified, BUYER shall conciustvaly be deemad 1o have
0 to prodesd with The angsotion witheul rapalrs or corrections other than for llems wilh SELLER haw otherwise agreed jn writing 1o repalr or
w comest, SELLER shall muke the PROPERTY avallatie for alf inspeclions. BUYER sheif kewp the PROPERTY free and clear of lens; indemulty and
"w hold GELLER hurmisas flom all ablity, clalms, demands, damuges and costs; and fapsir any demages arling from the Inspectiony, No jnapections
w m ‘bo miade by any governmental bullding or zoning inspecter or gavammant employse without the prior cahssnt of SELLER uniess required by
140 aw,

14 10, MINERAL RIGHYS: Any and all minesal rights appunsnant fo the property me Included in and are part of the sale of this propsity unjess athorwise
143 agroed 1o by the panies ki writing.

14 11, WATER RIGHTS: Any and ali water righia including but not fimitad to waier systams, walls, springs, lakes, slreems, ponds, tivers, ditohes, ditch
148 ws. ard e ke, If any, appuntanant to [he proparly are Included in and ate & pait of the sala of ihis proparty unlass othenwise sgroad to by the partles in
147 ng.

190 42, ADDITIONAL COSTE: Couts in addition 10 ihose llated balow may ba inoured by BUYER and SELLER univex othwiwise agreed harein, or providad

10 by lw or required by lander, or otherwise statad harein. The baiow costs wil be patd as indicated, Some oozls 89 subject 1o foan progrem requirements.
188 BELLER agreestopay upto$ i of lender required repair coms only. BUYER or SELLER has the opiion 1o pay sny levder

181 roquired repalr complmxgm of {his amount,

‘ SHANED SHARED
BUYER | SELLER | EQUALLYL tya QK%ETS BUYER | SELLER | BQUALLY] NA
X o8 n?iraeking fas

X
ITang v Macrow sas X~ Mm. Fandard Doverags Gwntrs X
| Clalrg b X Loncen Laended Fovey pd
[AddWanal The Tnw. - ¥ ?Jng&m T X
ontar Rights ’3

163
154 93, BSCROW/COLLECTION: If & long-term escrowk lon la involved, than ihe lieoli haider'hmbez:'zﬁ &,, .

185 Eath paity agreas to pay cne-half of ascrow/colinction fess and sacrow satup legs.

157 14, RESIDENTIAL PROPERTY CONDITION DISCLOSURR: ideho Code §55-2601 fras that I to transfar "
o e o ot shesr s SELLER FRGPERTY NN

186 rest property” deliver 10 the snsleree or his agent, within en (10) days of the ecceptanca of an offer to purchasa, 4 TY ¢
(L] macm;f%z FORM. *Rasidaniial renl proparty” means raal prapety that Is improved by » bxdldl%w other atructure st has one (1) to four (4) dwelling

160 units of an individudlly owned unil in & Structure of any size. This also applies to real propany which has 8 combined residentisl and commercle! use,
101 The proparty (e nal subjes] {0 the Propeity Condition Risclosure Act,

183 15, LEAD-BASED PAINT DIBCLOBURE: Properiies thal twet the crileris of “arget nousing" require centain disclosures rogarding lssd-haswd paint
184 Razands, The term lesd-basad paint hagard Is ntantlad (o antlly land-Dased peint end sl rasldential taad-containing duaie end soils regardisss of the
185 gourew of the lend. Pursuant {0 42 USCA § 4851 ol sog., “u?u hounlg” maans any hausing constructed prior to 1978, axcept housing for the sidery or
106 permony with disabilies (unieas any child who is inss than six (S) years of aga resides o7 IS expaciad Lo rezide In such halising for he eldedy or persons with
187 dleablities) or my zero-badroom dweliing, A residentinl dwelling® mesns & single-famfly dwaling, Inciuding aftachad etruciures such as porchas and stospa;
188 or & singisfamily dwalling unlt in » atrusture thet containg mere (hwn ona (1) sepante residential dweliing unit, and in which each suzh unly Is uaed or
108 atcublad, of intendad to ba usad of occupisd, In whols or In pant, ax the hame or resldenca of one (1) or more parsons, "Resldential real propedy” means
170 roal prepanty on whichihara s shuatad one (1) or more residantial dwallings used or occupled, or intendad to be ysed or accupled, in whole or in pa, aa the
171 homa or resldance of ane (1) or mare pefsons,

suvars miiais (P& ) yous_ 3 <6223 SELLER'S Ingials { X }Date

Tris foom i P and SalrRiad By By 16400 Associaion of REALTORS®. bc. THa fam Ma baan designad and s provided for ise By the rasl mstale profassionsls wiva iew mambers of i
Ntianal Asacindon of REALTGASS, UZE BY ANY DTHER ACREDN 1§ BRONIBITED, ©0csyrght Idaho Asseation of RZALYORDE, It All Nighis Fageived.
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PROPERTY m&&q%a_&m.w 1ok LT a2

m Thwyuljest ptopow% ls [lis not dufined a9 "Turgel Housing® reparding leud-besed paint or leadehased paint hazards. If yes, BUYER haraby

[ 8 fhe e ; (w) BUYER has bean provided an EPA approved iasdvbasad paini nazard information pamphiat, "Prawaet Yaur Family From
14 Lexd n Your Home," (b) receipt of he Seller's Disclosure of infonmation and Acinowladgmant Form and hava hoan provided with all resords, lest raporie or
175 olner information, ifany, related (v (he prewence of lerdsbaned painl hazards on sald prop that this camracs s contingant upen BUYERS right to have
17¢  thapre tosted for isadsbasad palnt b da tobe iatad no Iater ther of lhw conlingency wilt tenninate, (d) that BUYER
177 hefeby FTwaivas [J daes not walve this right, () that If leat restdts show unieceeplab of lead-bused paint ofi the proparty, BUVER has the right fa
170 cancal (e contrmot subject 10 tha oplion of the SELLER (to be glven in wiking) to slect (o remove e lead-buaed palnd stw! comest the problem which must
170 ba aosomplished bafore cloaing, () that If the coniract is canoslied undar this clause, BUYER's eamest manay depasit will be relumned lo BUYRR,

w18, SQUARE FOOTAGE VERIFICATION: BUYER I8 AWARS THAT ANY REFERENGE TO THE SQUARE FOOTAGE OF THE REAL PROPRRTY
"t mﬁgﬁmvmura 18 APPROXIMATE. tf SQUARE FOOYAGE 18 MATERIAL TO THE BUYER, 1T MUST BE VERIFIED DURING THE INSPRCTION

17. COV CONDITIONS AND RESTRICTIONS Rs): Av pant of the BUYER'S nspaction of the PROPERTY as set forth abave in
1] a.dtono l.mmi' rasponaiie for obhbg snd raviewing & oo‘gyc 0.1 m}‘ CO&H's which may atfect the PROPERTY. SUYER shail have days Bt in
167 no event shall such tima period sxcaad that e petiod sel forth for inspactions In Section 9] lo mviaw and approve of wny sush CCARY. hal may alfect the
18 FROPERTY. Uniesy BUYER defivars 1o BELLER a wiillen and signed oblaction (o the tarms of any spplicable CCARs with pardeularity describing BUYER's
14V reasonsbie objsotions within such time period e sai forth above, BUYER shall ba deemad to hava conciusivaly walved any ohjsction to the lerma of any
190 CCARs atfecting the PROPERTY,

192 18, RISK OF LOSS: Prior to the closing of this aate, all sk of oss shall remain with SELLER, In asdition, should the PROPERTY be matarially
195 damaged by fite or olher destructive cauas prior 1o claslng, this agraamsnt shall ba voldable at the aption of the BUYER,

18 19, CONDITION OF PROPERYY AT CLOSING: Upan axgplration of the Inspectior/Dus Diiganca pardod and thareafiar, BUYSR agress (0 purchose
100 the PROPERTY in we-ls-vondition, where I, with ali faudte and with no frther repairs raquired unleas otherwise agraad upan by the pantis in writing.
107 wv!l:dwﬂ assauma all oblipations with raspast 1o the PROPERTY, SELLER shall maintain tha FROPERTY untl the tlosing in ite prowent condtion, ardinary
198 wesr and (oar Mw.

11 g

2 2, GLOBING AGENDS; s Conp sy bk et shd vo__ Lt Dk

a1 {postedt ot

708

an 21, CLOSING DATH! On or before ths tloaing date, BUYE ELLER shall desosit ywith the Closing va{ol" funds and instruments necexsary (o
704 complata iha sale, The clasing date shafl ba na ialer than “losing Date” means Ihe dale on which all
208 doouments are elher Jod or avoeptad by an qiftakion sgensy & sale proceads am avallsbin 1o SELLER.

208

207 22, POSSESSIONTRORATION: BUYER sheil bs entited to posvession SLPON CLOTING or () DATE

s TIME 1AM TIPM, Taxes and watay accessments (using the aat avalinbie aeswasment o3 a basl), rents, Insurance premiums, Interas!

200 und reserve on liens, ancumbrances or obligations assumad snd ullilas shal ba praraied as of the day of eloalty or
A0 Any tenwnt deposts heid by BELLER shail be arodiied to BUYER ot cdoaing.

#1223, YNOT APPLICABLE" DEFINED: The letters “n/e! "NJA" "n.a.,” end *N.A," 08 used herein &iw abbrevialions of the tarm *not applicabla.” Whare
237 {hix agreamont Uses the tarm “not applicable” or an athraviation themal, I shail ba evidenca that the partes have contempisied certeln faots or conditions
24 and have detarmined that auch fucls or conditions do not apply 10 the agmemont or (ransaciion hensin,

216 24, FACSIMILE TRANBMISSION: Fucsimile of electronio transmission of any signad uriginal dorument, and refransmission of any Algned facsimis o
217  alactronic transimission ahal be Y same s delivary of un ofiginal, At the request of elther e BUYER or BELLER, or the LENDER, or the Glosing Agancy,
218 tha BUYBR and 8BLLER Wil confim facsimiis or slecironls transmitiad signalurex by aigaing an origingl document,

420 28, BUSINESS DAYS & HOURS! A busineds day Is hecein definaed as Monday through Friday, 8:00 AM. 1o 8:00 P8, In the local ime Zone where the

subject es! p ty Ia physicaly focated. A busi dey vhell ol include any Sakidey or Gunday, nor.shall & busi day include any legat hollday
03 revognized by the slate of ideha ex urid In ldaho Code §73+108. The bme In which eny wct required under this mgreement ia 1o ba parfarmed shall be
a3 compuled by axciuding the duis of sxscution and inaluding the last day. The first day shall be the day afer the dete Of execution, iF ihe Iast duy Is & (sgat
234 holiday, then 0w tims for parformance shall ba tha next subsequent businass day.

26, DEPAULT: I_BUYRR dafaulla in 4w performance of ihis Agreamont, SELLER has 1w option of: (1) accapting the Hamost Money ey liquidated
227 damwges o (&) pursuing any ofhar tawil tght or rel o wiich SRULLER may ba enfitled, If SELLER elects lo procaad undar (1), SELLER shail make
228 dumand upon the helder of thw Exneal Money, upon which dommd said holder shall pay from the Bamuost Money the coats Insurred by SELLER'S Broker
=0 on behal of SELLER and BUYER mlatad to the tranaaciion, inoluding, wilhow iimitetion, the coats of Hile imurance, escrow feow, credit repor fees,
70 Inspaciion feas and allomay's (aes; and sald holdsr shall pay any balanan of the Earnast Monsy, one-half to SELLER ard onehalf lo SELLER's Broker,
¥ pravided that Ihe amount to be paid 1o SHLLER'S Broker shall not axcesd the Brokars agrasd 1o commisslon, ELLER and BUYER spetificelly
22 pcknowledge $nd sgree that if SELLER ejects to the Eamest Maney &8 Hquidated damages, such shall by SELLER': sale and axchisive ramady, and
233 such shak not ba considered & penally or forfalture, if SELLER efects in procesd undw (2), ihe holder of ihe Ramoal Manay shall ba aniitied i pay tha cosls
24 incutred by SELLER's Brolar on bahalf of SELLER and BUVER relsied i the transaciion, including, wilhout limiiation, the coate of Brokerape fea, litis
s [nsisance, extrow fmes, cradit rapar fasa, Inspaction feas and altornoy's fees, with any balence of the Bamvest Money [0 be held panding resolufion of ihe
"8 malier. having approved sald sale and falis to conaummats (ha sams 8¢ hareln agresd, SUYER'S Eament Money deposlt shall be
237 relumud {o himiher and SELLER shall pay lor the cosls of lills insuranse, escrow leas, cradlt raport faes, Inspacilan feas, Brokerage fees and etlormeys
235 {0y, f any. This shail not be considered sy « waiver by BUYER of any olher lwfl right or ismedy to which BUYER may be sntittad,

BUYER'S kutiets {1~ ) ) Osta 9/ 4 / i BELLER'S [niiaie ( X yDate
" Trigtern prear ty e 1oae Inc. THA TSI A4 Dass Sesgsnd AAd o usw by e % ar manben of the
Navonal Anvecialion of REALTORSE. AN BY ANY OTHER PERSON IS wighl el et of AEALTORDE, inc. Al Aghs ressrvad,
JULYATOREDITION  RE-23 COMMERCIAL/INVESTMENT REAL ESYATE PURCNASE ANO SALE AGREEMENT Paged of 6
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”‘°”“"*°°"”‘-49“—£4“’"~W o LT 100

2w 27, ATTORNEY'S FEES: if eithor party Inliiatas or defends any arbiivation or ivgal wotion or provudlnw which are in any way connscted with this
:‘4: Aamm:‘n!. the prevailing party sheli ba entilisd to mcover from the nonspravalling parly bl costs anx wtormey’s fees, including such cosls and fass
on sppewl,

¢ 28, EARNEST MONBY DISPUTE / INTERPLBADER: Noiwitstarding ary tormination of ihia cantract, BUYER #nd SELLER agree thal I the event
248 of any car ¥ teparding the Monay and things of value hald by Broker of closing agency, unlass mutial witten Instnctions eve recalvad by tha
a4 halder of the Eanwat Monay and things of valus, Broker or closing span or shall not be required lo leke any acllon bul may awalt any praceedhng, of of
247 Brokev's or closing apenvy’s option andg ole disération, may lmwplnd parten and deposit uny moneys or things of valus into a court of compaient
240 Jurlediction and Jhil revover oourt cosls and raasonable eltomay’s fan!

1 29, THE REBPONGIALE BAOKER SHALL AE Coasaie .‘ﬂy

|10 BEVERABILITY: In the casa that wiy one or mure of he provisions contained in ihis Ags any application thereof, shall ba lnvalld, lilegal or
umn’ gbin in any respect, the valldhy, lagailty of enforceabliity of the remainlog pravisians shall net tn any way b affactad o Impalead thareby.

31. QOUNTERPARTS: Thi¢ A t muy be d In counterpants, Exsouling an ngr tn shaft mean the signaturs of two:
idantlos) coples of ihe asrme Kgreement, Each identical copy of ah agr signad in rid It deerned [0 be &n origine), and all ldentical coplas
shall togathar consilite one and mo some Instrurmant,

32, SALES PRICE INFORMATION: Puwsuant 1o ldaho Gode §64-2002(8){u), & “sold” price of real property Is nol confidantel ellant Information,

33, RBPRESENTATION CONFIRMATION: Chwok one (1) box in 8ection { and ane (1) bax in Secilen 2 balew 1o confimn that In Uy trensaction, the
brokeragu(s) invohag had tha kilowing retatlonshin{s) wih the BUYER(S) and SELLER(S).

n %
?A. ‘The brokerage working with the BUYER(S} Is acting as an AGENT for the BUYER(S),
B, The brakerags working with tho BUYER(S) ls acUing s a LIMITGU DUAL AGENT for the BUYER(S), without an ABSIGNED AGENY,
[0 ¢ The brokerage working with the BUYER(S) Is acting es & LIMITED QUAL AGENT far the BUYBR{S) and has an ASSIGNED AGENT
witing solely on bahalf of the BUYER(S).
0o me brakefage warking with the BUYER(S) s acting a¢ a NONAGENT ror the BUYER(83),

o 2
‘The drokerage working with the 8ELLER(S) iy acting as an AGENT for the BELLER(S),
378, ‘e trokeragy warking with the SBLUER(S) Is scting as & LIMITED DUAL AGENT for the SBLLER(S), without an ASEIGNED AGENT,
] . The brokerage working with the SBLLER(S) Is acting ax a LIMITRD OUAL AGENY for the SELLER(S) s has an ASSIGNED AGENT
acting saluly on bahalf of tha SELLER(S).

a8t T 0, The brokersgeworking with the SELLER(S) Is aiting as & NONAGENT for the BRLLER(S).

2

H ) Euhpartymnluymsdmmwmmmnhom Ivad, read end underetood the Agenoy Disdl Brogh dopted or approvad by the idaho

4 el eslale lon and hos 4 |o the relationship confirmad abova, I addition, eash parly confirma that the brokera Tg @'s agancy offive policy
REPRESENTED BY A

a8 was made avnulbh for Inspestion end review, EACH PARTY UNDERBTANDS THAT HE I8 A “CLUATOMER" AND (8 NO'
% BROKBRAGE UNLBES THERE |8 A BIGNED WRITTEN AGREEMENT FOR AGENCY REPRESENTATION,

2% 34, AUTHORITY OF SIGNATORY: iIf BUYER or SELLER Is a corporatian, pamemﬂlp. trust, eBiats, or othsr entity, the parsen oxatuilng this
200 agreament on i behall warents his o her auttwrily to do so and fo bind BUYER or SELLER

203 35, ENTIRE AGREEMENT: This A inoluding eny 7 m3 or exhibils, curslilutes the enlire Agreament batwean the parties and no
2’: wammanties, inchuding any waranly of habitabiiy or rapmmwicns have bun misgo or shell be binding upon either party urniass horain sol forth,

s

::: 36, TIME {8 OF THE ESSENCE IN THIS AGREEMENT,

s

W 37, AGCEPTANCE: Ths off s madg publec 1 the scoepluf of SELLER and BUYER on ur bare (Dﬂe)___%%_ ot {Lomd
201 Time in which PROPERTY is loeatadd) > (08 [TAM.IA P.M, If acceptance of this Agreement Is not received withil speeilind, the offer s
e witiwirawn and e andre Barnest Momy. if any, shall be ratundad fo BUYER on demand.

BUYER'S tnivais { NS )t yDaw 8 J o¥ SELLER'S Initals i )Rate
ta pricad by b dvho JORBA, ing. TIix form HEs baen 90410048 and b Jovkiad a7 Lisn by (hs rant sdiste prolesiibials wha m mambies of e
wa Abpdoiston nl REALYORMD, UBE BY ANY OTHAR wrm |8 PREMIBITEO, OCopyright kishe Assacletion of REALTORES, I AR righis ressrvad,
JULY 2008 EDITON  RE:Z3 COMMERCIAL /INVESTMENT REAL ESTATE PURCHASE AND SALE AGREEMENT PageGolé
ot in - ANA L ONLRANRT T B AR s L AN mw we
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PROPERYY ADDRE&:W@%M._____ 1% LZ Tz

: 36, BUYER'S SIGNATURES:

s ] 8BE ATTACHED BUVER'S ADDENDUM(SH (Spactly rumber of BUYER scilendumn(s) aftached.)

08

s %

::: BUYER §igrgture N M“ BUYAR (Print Neme)

mw n.:.g b ﬂ Tlms_g__'_'_(_;g___ DAM M.M. Phooa # Caim

an

g:g Addrass Glty Stale 2Zip
3w EeMul Fax#

34

DI o e b e o i e e e e o e oy AR e P M B P W et e e e o e e i e e e W e e e e e e
bald

3% BUYBR Gighature BUYER (Print Name)

a8

:ﬁ Dais Jime 1AM, CIPM, Phona # Calld

m Address Chy Stats 2p
24 EMalt Faxs

oz

e

3: 37, SELLER'S BIGNATURES:
¥
31 On ihis date, |V ferely appruve and acosp! the transastion 8ol forth I the abova Agreamant and agres to earry aut all Ihe lerms thereof on the past of he

34 [ SIGNATURE(S) SUBJECT TO ATTACHED COLINTER OPFFER
58 [] SIGNATURE(S) SUBJECT TO ATTAGHED ADDENDUM(S) »

:l:: SELLER Signature SRLLER (Print Nama)

3

a1 Date Tino DAM, [JAM, Phore s Coll»

ko

243 Addrans. Cily Sl g
344

348 E-Meil Fax¥

3
;“z.......-_.......--__.........‘...............-....,.._..-............-....-..--...._..-..._-..-
:;: SELLER Signat SBLLER (Frint Namg)

sy Date Time QAM. JPm. Phome # Call¥

a3

m Address City Siale Ap
B Bl Fax#

ue

ur

3% CONTRAGTOR REGISTRATION # {if applicable)

This 0 1t geiiad andt divitnsiad bry ihe kisho Ansoclalion uf REALTORS®, Inc, TH forn hes bean m‘mum:- m“&mwuuwmwu\mmuﬂmhmm muambors of o
Natonat Associaran of REALTON B, ViE By ANY DTHER PERSON 13 REALTORS®, b All righta roserved,
JULY 2008 HOTTION. RE~23 COMMRRCIAL 7 INVESTMENT REAL ESTATE FURG“ASE ANQ SALE AGREEMENT Pogs Gofé

[ Pured iaing Protosstonal Compu Forma Go, Srving Fore Salware 408 |
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RE-23 COMMERCIAL/INVESTMENT
REAL ESTATE PURCHASE AND SALE AGREEMENT @
THIS 1B A LEGALLY BINGING GONTRACY, READ THE BNTIRE DOCUMBNT, INGLUING ANY ATTACHMENTS,
iF YOU HAVE ANY QUEBTIONS, CORBILT YOUR ATTORNEY ANDIOR ACCOUNTANT QENGRE SIGNING, b

w% DATE _ & ~00 %
LISTING AGENCY ! Ofica Phora b YL e e Fuh b~ o0&

BN W AG N -

E-Mail i~ s Phone # =~/

Selling Agant
7\ LE R\dirae ae o7 8K50ae

v 1.suvar M

Unling Agent tad L E-Mall Phona # !
SELLING AGENGY Z fice Phone # Faxi ﬁ/&#«
(_-i sssitupinesormds (=)

(Hereinaftar called "BUYRR™ agross to purchasa, and'ihe undersigned EEU.ER th asll tha follewing dascribed ron] vatste hereinwlier reforred (o

13 % 'PRO TY* COMMONLY KNOWN A8 LTS,
1« Chy, Gownly, 'D.

hgally desored a3: S PippeHEly

19 OR Loga! Dexctiption Auached as addendum#____ 7 (Addendum must ascompany original offer)

DOLLARS,

"2 s,z.g&ﬁa_'_’__wacmsemcez
18 payable Upon the folipwing TERMS AND CONDITIONS (not nokding flosing costay;

:; 3, FINANCIAL TERMS: Note; A+C+D must add up Lo total purchase price.
n ) ‘-%:E"Mw NARNEST MONEY: suvs haraby daposts %,Zﬁ__z:/iﬁm%o
24 ‘Djom & aa Korrions Monay ovidanced by: E &mmﬁ chack [2) cashifrs dhack Em (s date):

»igad, Eamaxt o ba depoaied I et accaunt

2 B mwﬂimmepmmyuummmﬁmmw [ Listing Broker ') Setfing Broker
for the benefil of the partiss hereta,

% {B), ALL CASN OFFER: DNO%YES IPF CASH OFFER, BUYER'S OBLIGATION TO CLOSE SHALL NOT BE BUBJECT TQ ANY FINANCIAL
10 provide SELLER within ===~ ___buginess days from the dete of saceptance of this agreement by ali partiss,

20 CONTINGENCY, BUYER &
st avidance of suicleni funds andior pracaatis necasaary (n class transacian, Acceplabia dosumentation inciudes, but fs not imiad lo, & copy of a recent
» bark o Snancial atalsment or conrasi{s) for tha sele of BUYER'S cumren raskionce of sthar propanty 1o be sold,
a1
M ()3 PINANCING:
» T Adtion ll financial farms ara spacifiad undar tha haading "OTHER TERMB ANDIOR CONDITIONS® (&aednn & bofom)
!: ) Mdﬂbnd finarrciad lerms e conlyined Iy & fnancing Rddendum of sama date, attachad hersla, signad by both pattle
a
APPROXIMATE FUNDS DUE FROM BUYERS AT CLOBING: (Not lnaiudlng cloving oqals} Cush at closing 1o be pald

38
ELd m&y 'YHR at closing In GOUD FUNDS, includss: cash, alscironic Yanafarfunds, carditad chack o cashiars chi

3 Suutkm 1031 of (ha Intamnaf Revenue Oodo (e “Bxohiange™). For purpom of ihis paragraph, the party paricipating in the Exchangs 4

@1 4. 8ECTION 103 mmzo EXCHANGRE: By cheoking wilher 0r both of the baxes fhat follow, Tt i3 hetaby acknowledysd by (he partiss that
5 E goLr Inlands to usa tha purchaee A cale of thy FROPERTY as an ltagrst part of a tax deforved iike-Kind exohan :;»b u?t‘gw-daunw
i b ldantiled as

44 the "Exchanger.” If ellhwr box above is cheuked, then (he parUss recognize thatl a material part of the Exchangar's considaration far sataring into iha
45 agrasmant {or the purchase and sale of the PROPERTY Is the mcmluv oomplelion of (he exchange, The parties agree 1o assist each ather I e

47 notinour any labities, costs, fees, or [8xo4 in gxoeas of those wiilch hat party would have incurred biadt il Wansaction not bann an Exghange,

4§, OTHER TERMS AND/OR CONDI ONS'
must bo satlsfiad prigr 1o closlng Wy

campiafion of such exchangs by ceaparaiing wWith esch dthor by slgning any and ail reiavant documants ptovided thel the purly nol doing the Exchange shall

8. [TRM8
PURCHA aiow), and shall be tansferred frea of ilans, Thasa includs, but are nal limbad to,

f‘ LUDED & EKQLUD? IN THIS SALE: All axis! txﬁ fixtures swvd filtings fhat are attached o the PRQPERTY m INOLUD% THE

floor

covarings, allwched iogvmon sniernss, sutaiite dish, atiched plumbing, batlveom and Gghting Mms. wirnkiow screnns, sam doau, st doots, SO
windews, wWindew m;. garage door apenor(s) snd tranemitten(s), exterior trees, plante or shrvbbery, waler heaiing spparalus and fixtures, attachad
ﬁmplue aquipmans, awnings, vmula:m cooilng and heating systems, all ranges, ovens, huill-in dishwashars, fual (anks and |rrigation fixtures and
cqmmm. that are now on or used iy connection with the PROPERTY and shall be incliuded in the anle unless otherwise provided hersin, BUYER should

himsaitmetse ihut the condlilen of the Includad Hama In acoaplable,
Dl“&l. TNy 5’“"{ ALLY INCLUDBD IN THIE 3‘“2_%4&6@.4_%&4_%&@—

3822232282z O

BUVER'E Iniisla (ywts. )| Dals F, el SELLER'S Inials { N Y Data
m.mnpmumamwwmmmmw L MS‘.MTMhmhnundnlvnﬁwbpliofwb{hﬂvltummmlmlrlmmblnﬂmo
Iaahs, of REALTORE®, . AX #ights Aeserved.

Nudonal Arsockion of REALTOREE. VRS BY ANV OTHER PERGON 1 ED,
JNLY 2008 EDITION RE-2) COMMERCIAL / INVESTMENT REAL ESTATE Ft)lGHASE AHD GALE AGREEMENT
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PROPERTY ADDRIBE:M: it 4 rg Zﬁ" os: L7 2@

" (B). ITEMS SRECIFIGALLY RXCLUDED IN THIS SALE: __/M@L

28

=

B4

3y

7. TITLE CONVEYANCE:! Tiia of 88LLER s 10 be conveyed warranty dead Clapecial warmnty deed or [ dead, andislobe
markatablo and insurable excopt for fihts reverved In federal patl\y, siste or ratosd dwads, building or use resiricUons, bUlding prd zoning regulstions
and ardinancas of ary governmentul unit, and rigits of way end erseants estabivhed or of racord, Llena, ancumbrancus or dafacts i be dischal

SELLER rmay be pakd out of purshiase money 4l dale of closing, No llans, encumbrancas or dafects which ste 1o be dischargad or axsumasd by BUYER or fo

whviels Ue Is takan sublsct 1o, exist uniess s spacifiad in this Agresmsnt.

8. TITLH INSURANCE: Thare may be lypes of Utls insurance covarages avallable ofher than thoae |sted below wnd parties W this agrasment
are advized to talk to a title campany about any other aoversges Aveitnbile that will give the buyer additions! eeverage.

'(]A). PRELIMINARY TITLE COMMITMENT: Prior (5 closing e vansacton R SELLER or [J BUYER shelt furnish to BUYER a prafiminary commitment of a
1l Insuranice policy showing tha conditian of th titls o sakl FROPERTY . RUYER el haw b day{s) rom receipt of fy

comemdtmont or not fewer then bventy-Tour (24) hours prior |0 Gioting, Within whilch: to objett in writing 10 the condition of the tlls as 66! forth In the preliminaty
corymitment, if BUYER doss not 50 object, BUYER shall be dasmed 1o heve socepted tha conditlons of the s, It Is agreed that if the tile of sald
PROPERTY Is not markeiable, or canngl ba mada so Mmm__m_bumn dity(s) atter nolice comtalning & writien xiatament of dafdet |s delivared lo

dyzad

SELLER, BUYER'S Earnast Money daposlt wil bo relumed fo and SELLER ehad pay For the coal of fitls insuranse cancalizdon fes, esorow and
lagat fons, £ any.

(8), YYYLE COMPANY: The padles agrea ﬁm']?/[. one_ (Emfs Tits Company
Ineatad at i ~ ! shali pravida the tille policy and prefminary repon of sommitment.,

{C). STANDARD CDVERAGE OWNER'S POLICY: SELLER st wilhin w resnonable Un aRar cosing fulsh to BUYER a Uil Insurenta polioy In tha
wmount of the purchase price of the PROPERTY showing marketable and insurable Utle subjeci to the Lens, scumbrancas and defacts elsewnare sst sutin
this Agl 10 be dischasgod or d by BUYER uniaas athorwise providsd herein. The risk sxsumued by the thie company in the stenderd
coverage poficy i imited to masters of public revard, BUYER shail teceive @ ILTAALTA Owner's Poiivy of Tille Insuranios, A (ille company, at BUYER's
request, oan provide information about he svaliablity, desirabiily, coverage and cakt of various thle Insurance covarages and sndomements. If BUYER
denires tile oovange other than that renuirad by this paragraph, BUYER shall Instuct closing agensy in wiilting pay any Increase in cosl unless

oihetviae provided herein,

{Dm). EXTENDED COVERAGE LENDER'S POLICY (Mortgages polley): Tha isndar may raquive that BUYER (Barrawat) fimish an Extended Govaraga
der's Polisy, This axunded coverage landers polioy considers matlers of publle record and sddhionally insdres agalnst ceriain maiters not shawn in the
publie rocord, This extended coveraye lendur's policy by selely for tha benwhit of the iendar snd only protests the lender.

9. INSPECTION/DUR DILIGENCE:

107 (A ER shall have the right fo conduct dua diigunes inspactions, Invastigationa, leals, ’W‘:{' andjother studled st BUYBR'S expense unisas
Twise Indicaled balow ur agrend upen in vaiting by the pacties, BUYER choow 10 have tnis‘w jonds) (4 not to heve inspection(s), If BUYER chooves

100 not o bave sidp ihe remainder of (hie ecc%r\ 9, BUYER shalf, within usinass day(s) of nce, complele thesa Inspacilons and give

118 10 SBLLER writan notica of disapproved tams. BUYER (s steomgly advised lo’a thasa rights and to make BUYER'S own selection of professionals

111 with appropiaie qualifications fo condust inspections of the enlire PROPERTY. The clesing of this trensuction s conditioned upon BUYER's salisfaction or

195 walver of tha following sunlngencies,

§3 28858y ran=gsasngaprnese

wéaggm %NBEYM‘ BUYER | 8PLLER gOHI}RAE& NA mcsg TI?A?D‘TBEYM BUYER | GELLER 5%% N/A
&Wﬂ Inepoction )( Huzardous Wasie rapon{a) }c
D s ik e
mﬁawwm ¥ P i Y
Surey v Utiltes mnd Zoning Studias Y
Walos Rights w Padi, dry 1 & strugral inspaciion(s) )(
Fa0d Tone HAFN v g?mm Amarican Wil 3%
Saiis) ant Percolation Tesi{s) { Weli8oplis /(

113
134 ) Tha follewing documents and materials shal be provided by the SELLER fo te BUYER ay part of Ine BUYER'S Inapscllon/due diligence:
118
18
97
10

BUYER'S Intialy (_Yvos, X )0ste 9/ ‘/ i SELLER'S Intiale X } Date
TR (o7l DNIOQ G GHUOVNG by g ki Axsockaon of RRALYORER, Ing. Thid fum ks bwan dusigried and L foruanby tha roa! odvr who o
Navane] assosieion o ARALTORSM, UST Y ANY GTHRR PRRSON 8 aht Kano GTREALTORS®, nc. AY TGN rasara,
JULYZC0BEDITION  RE-23 COMMERGIAL / INVESTMENT REAL ERTATE PURGHASK AND SALE AGREEMENT Prge20f§
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PROPBRWADDR!GI:_W; /7 3’"}-" 1Ok M-i 52

s (B), SATISPACTION/REMOVAL OF INSPHCTION DUR DILIGENGE CONTINGENCIRE:

"o 1), If BUYER does not within the strict iime pariad spacified giva (o BRILER willien nolice of disapproved items, BUYER shall conciusively be
121 desmed (0 have; (a) compisied ail ingpactions, investigatjons, ravisw of appiicable dosuments and disciosures; (b) e/scted (0 procead with ine
122 transacton and (c) assumad ali liabllity, responaibifly and expense for repains or corrections ather than for llems wirloh SELLER has olhwwise
] agread in valling lo repalr or comec),

17

L] 2), If BUYER doss within the sttt time pedod spacified give (0 SELLER wrilap nofics af disapproved lams, BUYER shall provide to SELLER
[T parinant seatlon(s) of written (nspaction repans. SELLER shall have buginass day(s) in wiich to rexpond In writing, The SELLER, at
w {helr aplion, may carract tha ifems gz specifiet by ihe BUYERS In thei r or may alact not lo do s, If the SELLER agress io correet the Ilemn
" asked for In the BUYERS lefier, then both pariies agres that they will coflinue witlh ihe Irenssction and procaed (0 dlosing, This will remove the
" BUYHAR'S Inspeation contingency.

1%

» 3), If SELLER sinata not 10 correol tha disapprovad ftems, or doss not raspond In wiiling within the strict tims pariod spacifiad, then the BUYER&&
] have the option of ol finulng iha Wransaction without the SELLER buing respansible for correcting theze deficiancien or yMt\s the 8
133 writton potice within buainess daya that thay will not gantinus with the trensacilon and demand the relurn of thel Eament Money,

]
et J' it BUYER dors not plve such wiiten notice of canceliation within the atrict time pariods spacifisd, BUYER shall conclusively bo daemed to have
L] cled 10 procand with the transaction withoul rapalm ar corrections oihar than for items wih SELLER hay olheiwize agreed In wiiling to repalr ot
197 correcy, SELLER shall make the PROPERTY available fur 2 inspeciians. BUYER shal keep the PROPERTY frea and clasr of flenw; nvwrnily untd
8 hold GELLER harraless from ail isbifly, obwims, demands, demages and tosis; snd repair lmr damuges sfising leom the inspectans, No Inspections
3% guy 'bc mwde by any governmental tuilding or zonlog Ins; or gy thaut the priof consent of SELLER unless required by
148 oul law,

41 10, MINGRAL RIGHYS: Any and all mineral righta appurtenant io te praperty are included in and sre par of tha saje of (his property uniess alhenvise
:2 agroed 1o by the panies in witing.
w41, WATER RIGHTS: Any ane ull waler rights inoluding but nol limiled (o waler o) o«’m' wells, springe, lkakes, siesanms, ponds, ivers, diishes, ditch
::0’ mu snd thw [ike, If any, appurtenant 1o the proparty s includad In and are @ part of Uw sale of this propanty unlass otharwise agraad 1o by the parties in
wailing, N
149 12, ADDITIONAL CQOSTS! Coste inaduition to those listed beiow mey by Incumed by BUYER wrdt BELLER unisas olhervéee sgroed hereln, or provided

150 by Jaw or raquirad by lender, or othewise sinted tisveln, The below costs will de pald xx Indiceted. Bome cosls are subject W loan program ragquirements,
189 SELLER ngrees 0} of lander raquired rapair coste anly. BUYER or SELLER has the uptien 10 pay any lender

162 required ropalr oolupl:\youmpan alhls amount,

SHARED
coers e smuen SRR cosTs BuYER | SELLER | EQUALLY] NA
o confication/ Gacking foe o

"Tong thm Neaow lkoa s MM. ARG Goverage owners —
GG o > Tandas Rlandat By =
e e o =
(W Righi

151

1% 13, ESCROW/COLLECTION: ita long jealiaction I Invaived, then the leallaction holder shail be

188 Each pany Agraes w pily ono-half of escrowfoollsction feex and escrow selup fans.

154

167 14, R!SIDENTIAL PROPERTY CONDIYION DISCLOSURE: Idaho Code §45-2501 o u\z’ 'ﬁ irws thel sy person !ntnndlng 10 Ieanatar “rasldential
" Sg ver Io tha mnmm or his agent, withls ten (10) days of (he acceplance of to purchage, a SELLER PROPERTY CONDITION
159 DISCLOBUI ro M. “Rasidantial real property* means real pmperty that s improved by & building or ciher sirudture that has one (1) {0 four (4) mmng
160 uniis or 3n individudily ovmed unit ln & sirusture of any size, Tuly also applins (0 real property which has a combl
::; ‘The propery (Jie naot subjest to the Propeny ton Olacinaure Asl,

0 16, LEAD-BASED PAINT DISCLOSURE! Prapertias il meet the critaris of Yamet houung require certain Jclosures regarding lesd-bared

184 hazards. The 1am (aad<hasad paint hazard is intendad (o ideniily lead-bavad paint and all reskfentisl demllntnn dualy arxf sulfs regardiess nw
185 souree of the tead. Pursuont to 48 USCA § 4831 of saq., "turgat houslng” mewis any hauvhy consbueted prior Io 1878, except housing for the aldeny or
1ee  pursony wily Cisstilles (uniges any child wh ls 1066 Whan el (8) ‘ﬁayom of nnn rmau oris a:pamd to rasidn in wch housing for the eiday or parsons withs
107 cwabifiies) of arty 2eto-badroom dweling, A “residanilal dwslling” means a singla-family dwalling, inciding atiachad strucluras auch a5 porchas and sloaps;
105 or a single-family cwelling unit in a stnjciura that containg more than ona (1) aawm seeldentisl dwelllg unit, wnd in which each suah unit l- used or
100 acaupled, or Intandad 10 ba usad or ascupled, in whola or in part, as the home or residenos of une (1) or e p * maans
170 renl propasty an which thera is situaled ono (1) or more resideniial dweliings used or saoupied, or intended (o be e of ocwpiw. n wmiu of I pant, a5 the
171 hame or residance of one (1) or mors persony,

BUYRR'S Injilale (_y~e€. X ) Dale ?/ "} i SELLER'S Initols ( ) ) Onle
Trsta foom 13 pheisd by the tdwng ! REALYORS®, ing. mtwmhmudnn-uhmmmmtwmm envale polusalturals whe siw Semsent of
Natiorwd Aysodason ol REALTOREE, USE BY ANY OTHER TRE, f REALTORS®, 116, Al (iovie osrved.
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L4

178 The sublect property 11 is s nol defined as "Target Housing” regarding laadbased painl or leac-based paini hezards, If yos, BUYER hereby
177 qsknowledges the following: (s) BUYER has bean provided an BPA approved isad-basad paint hazard Infarmation pemphiet, “Protact Your Famlly From
174 Loadin Your Homa," (b) receipt of thy Seliers Discloxurs of Information andg Asknowiadgmant Fatm and hava heen provided with all rasords, el fepors or
175 otherinformation, If any, ralsted lo ha prasance of inad-based paint hazards on sald {c} thal thia sanirazt Is contingant upan BUYHRE right to hava
178 the pi towtad for ledd-buned puint huzards (3 be complated no later than _ﬁ%____ o the conlingenvy wil terminals, (@) Ut BUYER
177 haveby [FT waives (] does notwadve this dght, {e) thet if lest results show unioceptable s of lend-haved paint on the property, BUYER has ihe right to
170 cuneel W contradt subjvet o the option of (e SELLER (fo be given in wiiting) to elsct to remave the lead-based paint and cosreet the problam whish must
w9 ba accomplished before closing, (1) that if the contracl is canoelied under this claurs, BUYER'S earneat money degost! will be retumed fo BUYER,

81 18, SQUARE FOOTAGE VERIFICATION: BUYER 18 AWARR THAT ANY REFERENCE TO THE SQUARE FOOTAGE UF THE REAL PROPERTY
14 OR (MPROVEMENTS 8 APPROXIMATE. (F SQUARE FOOTAGE I8 MATERIAL TO THE BUYER, IT MUET BE VERIFIED DURING THE INSFECTION

16 PERIOD,

w17, COVENANTS, CONDITIONS AND RESTRICTIONS (CC&RC): As pm of e BUYER'S Inspection of the PROPERTY as sl forth sbave in
10 Suotion §, BUYER Is reaponaibla far obiaining and reviewing i Geg &R's Wil msy uffect the PROPERTY. BUYER vhatl heve dnys (ot in

187 1o aveni shel suah tma parded exdeed that lima pared set forth tmmuom In Gaction 0) to reviaw and approve of sny such CCARs that mey cﬂeot the
198 PROPERTY, Uniess BUYER dalivers 1o SELLER x written and signed objaction 1o the terms of sny applicabls CCARs with panteularly descibing BUYER'S
199 teasonable objectons within such tima pariod es sol forth above, BUYER shall ba dasmod lo hava canclusivaly walvad any objaction to tha terms of any

w0 CORRs affecting the PROPERTY,

W18, RISK OF LOSE: Pdor to Ihe sioeing of this aule, wi dek of Joss shull remain with SELLER. In addilion, should the PROPERTY be materislly
1 demaged by fire or other dasirustive sausg prior 16 closing, this agresmant shakk bo veldable at the oplan of the BUYER,

19 19, CONDITION OF PROPERTY AT CLOSING: Upon aupiratian of tha apeciion/Dus Dllgence pariod and tharealier, BUYER agraes to putchase
19 the PROPERTY in as-s~condition, whare in, with all faufls and with no further repain raquired unfess otherwise sgraad upan by the partios in writing,
197 BUYER will sysume all obligaiions with resped to the PROPERTY. SELLER shull mainivin ine PROPERTY uniil the dlosing in KQ presant gondition, erdinery

198 wearsnd tear axceping,

t. )

30 20, GLOSING AGENGY: Jiis Siopieg Agency for this lransaction shal b ?«7«'_ <

10 Jocoted ol s
a0

03 24, CLOSING DATE: On or before tha ciosing dale, BUY SELLER' shait deposn with the Closing Agency qu s and irsiryments nessssary 1o
200 compista the sais, The closing dals thak ba no (ster than s “Closing Date” means the date on which all
200 documenis ate elher racordad or ucoapisd by an axcrowd n sgancy nto pmmeda are avallable 10 BELLER,

208

207 22. POSSESSIONIPRORAT!ON' BUYER shull be entitsd to peasession i UPON CLOSING or [J DATE

EL ] JAM [OPM. Texas ant water assessmenty (usl Imst avaliable asspsarrwnt a9 ¥ bueis), rents, inavrange pramiyms, Inhmt
% and TABRIVS On m Bnolmbranses or obfigations assumad and uliiitias shall be prorated as of the day of dleaing or ___—gfemwe

210 Any tenant doposiis held by SELLER shali ba crediled to BUYER g closing,

am

a2 23, "NOT APPLICABLE" DEFIN!D' The lelleﬂ a8, "N/A S *ni.t Bnd “NAS w3 used herein ere abbravialions of (he term “nol &) &phcabu. Where
293 this egreoment uses ihe lamm thares, i ohnﬂ ho avidance tbat the partins have contemplated carialn facts or condtitions

and hava daterminad that such fads orcoMMnm dn nat apply Yo tha srain.

24. FACSIMILE TRANSMISSION: Facsimile or alactronic uantmissian of any signed origingl documant, and retransmission of any signad facsimlis or
eiedironic iranyission shall be the same us dalivery of an original, At the raquosd of either the BUYER or SELLER, or the LENDER, or the Closing Agency,
the BUYER and SELLER wilt confirm fassimite or alectrontt transmitted slgnatures by signing an original dosument,

25, BUSINESS DAYS & HOURS: A business day Is hareln dafir as Moanday through Friday, 8:00 AM. to 8:00 P.M. in the local time zona whate the

subject real proparly is physically locatad. A business day shail not inslude sny Saturday ur Sunday. nor shall a business day Include any lagal holiday

recognized by the siata of liaho as fourd In idaho Code §73-108. The lime in which 8ny ot required undor this xgresment it (0 be perfarmed shall be

murm:d by exuludin Ihc dule of sxeculion and Including the last day, The firal day shell be (he day aftet the dale of execution. If the last day Is a iegal
then the t!m‘ porfomance shal ba the naxt subssquant business day,

20. DEFAULT: In the pert aof this Ag {, SELLER has tha option of: (1) accapiing the Harnest Meney as Hquidated
dlmagu o (2) pursyl olher lswhdl dum or fomedy to which SELLER iy be entitfed, If BELLER slecls lo pracead undar (1), SELLER shall make
nd upon the holdar M Hwmust Money, upsen which demend seki hoidar shall pay fom e Esmrest Monay the costs incurrsd by SELLER's Broker
on behal of SELLER and HUYER raeisted lo (he trlmlclhn. {noludting, without imitstion, the costy of (lle Insursnae, escrow faes, credit repart fees,
tmvwmn foos wrid athormel's faes; andl sald holder ahal pay sny balence of the Exrnest Money, one-half to SELLER and one-hall lo SELLER's Broker,
provided (hat the amound 1o bs pald 1o SELLER's Braker shall Act excaed the Broker's agresd (o commisalon. SELLER and BUYER spacifically
acknowledge and agroe tsat If BELLER slacis 1o accept the Eamest Monay as liquidated da such shall ko SELLER's sols and exciusive ramedy, and
such shall not be cansidared 3 penally or forfoure, Iif GELLER sfecty tomo«dtmd«w). the hatder of the Eamest Money shail be entitied 1o pay the cosls
Inovrred by SELLER's Broker on bchll! of sm.mn and BUYER retuted lo the trarnsuction, lndluding, without imitation, iha costs of Brokersge foe, Sl
Insurance, evcrow fees, ciedil rwcn fwes, Inspuclion fees and stiomey's fees, with lﬂy balenca of the Ezmest Monay to be hald pending rasoldion of ihe

§§§E§§§§E§§§§§§5§§§§§§§§§

matier, approvad aald cals and falls (o consummais the same as hateln agraed, BUYER'S Gamest Money depotit shall bc
ratumad 10 r and SELLER & pay for tha costs of tille Insurance, ascrow foas, credil raport faes, inspaction foas, Brokerage feac and y's
fees, If any. This ahall ot be considered as a waiver by SUYER of any ofher lawtil right or remedy fo which BUYER may be ‘entitiad.
BUYER'S iniuats (T ) )Date 8 ’D g SELLER'S (nfiata ¢ X ) Dm
m.mumm A Sistoiad by e 1o Assodation ofREALTONS®, s, ThAfoum s beon Sasigned wsummomunm e roal veisl b o o
jotionsi Aysosiaion of REALTORGS, UAE BY ANV OTHER TR0, of ABALTORSS, Mmﬂlwmm
mr.r_zmsmmu RE-23 COMMERCIAL, / INVESTMENT REAL EBYATE PURGHASE AND SALE AGREEMENT Page 4 of 6
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PROPERTY mnms:_,@a__z_.&u, /AN ;9.;’32' o L7 200

21 27, ATTORNEY'S FEES: If either party initlates or defends any atbitration or legal astion or proceadings which are In any way connacted with this
240 Areamaent, ihe prevailing pany shall be entited to recover from Ihe non-pravailing party #dle cople wnd attorney's fees, including such cosls and fets

24t on apj

4 28, BEARNEST MONEY DISPUTE / INTERPLEADER: Nowmm&nz;ny terminatlon of this contract, BUYER and SELLER agree that in the event
245 of sy coniroversy regurding the Earonst Monay and thinga of vaiua hald by Braker or alosing agency, uniess mutual written instructons are racalvad by the
248 hokier of the Basnast Money &ad things af valun, Broker or cinsing agancy shal not ba required to teke any aclion bul may awall any procasding, o &t
247 Brokera ar cloaing agensy's oplion und sole discretion, may interpiead all parties and deposht &ny monays or things of value Into a court of compelent
243 jurisdiction and shal] recover court cosls and reasunable attomey’s fass.

W
28 29, THE RESPONSIBLE BROKER SHALL BB _,_._:YQ_M { l/ \

ELY) }
30, SEVERABILITY! In Jhe case it eny one or mers of the provisions comuined in this Ag , or any appiloation theveof, sinil be invalld, Hisgal or
285 unenforoaxble In any respect, the valldRy, legallty or anforceability of tha ramalning provisione shalt not n any way be affacted of uﬁmm thureby. i

e

Hr

2w 31, COUNTERPARTS: Thiz Agrasmant may ba executed In coullerparts. Bxecuting an ag in counterpans shall mean the elgnature of iwo
am  identical copies of he same agreemont, Euoh Identioal copy of en ey signed In terparts s deernad to be ar originel, wid ait identicel coples
200 pheli fogether constiiule one wnd the veme irslrument.

28

wm

::: 32. SALES PRICE INFORMATION: Pursuant 1o |dahe Code §542063(5)(d), a "sald® price of raal proparty is not canfidential client information.

n
202 33, REPRESENTATION CONPIRMATION: Check one (1) box In Seotlon 1 and one (1) box In Settion 2 below to confirm thet In this transastion, the
207 vrokaraga(s) invoivad had the following rislionahin(s) with the BUYER(8) and S5LLER(S).

20 2 i

m A. Tha brokerage working with the BUYER(S) is acling as sn AGENT for the BUYER(S).

2n {1 B, Tne brakersge working with the BUYER(S) Ix acting ax a LIMITED DUAL AGENT for the RUYER(S), without an ABSIGNED AGENT.
mn [0 C. The brokemge working with the BUYER(S) Is acting as & LIMITED DUAL AGENT forthe BUYRER(S) and has an ASSIGNED AGENY
an acting solvly on behalf of the BUYER(S).

:;: [ D Tha brekerage working with the BUYER(S) In acting as a NONAGENT for the RUYER(S).

2m

Se 2
o ﬂ. The brokerage working with the SRLLEBR(S) Is acting as an AGENT forthe SELLER(S). .
[J 8. The brokerage working with the SELLER(S) Is acting as & LIMITED DUAL AGENT for th¢ SELLER(S), without an ASSIGNED AGENT.
1 ©. The brakerage wotklg with the SBELLER(S) Is actinp as u LIMITED DUAL AGENT for the BELLER(S) and has an ASSIGNED AGENT

E
0 asting solaty on behuif of the SELLER(B).

78 0 D The brokerage working with the BELLER(S) in asting as a NONAGENT for the SELLER(S),

20

283 Bach panty signing this documant confirms that he has recalved, read and understod (he Agency Discl Broch dopled or approvad by the ldeho

I8 real onials commiawion and has consented fo the relstionship confimad above, In addllion, vach party confinma that ihe brakersge’s agency office
[ W.:l muds svailuble for inspection and review, EACH PARTY UNDERSTANOS THAT HE I8 A "GUBTOMER" AND |8 NOTGREPRE8ENT G0 Pa‘w

208 BROKERAGE UNLERS THERF IS A BIGNED WRITTEN AGREEMENT FOR AGENCY REPRESENTATION.

280 34. AUTHORITY OF SIGNATORY: If BUYER or SELLER Is 4 corporation, parinership, trusl, estate, or other antity, the peraon xeouiing this
200 agrenment on s behalf warranis his or her suthiority 10 do &0 end lo bind BUYER or SELLER.

20 38 ENTIRE AGREEMENT: This Agresmant, including any Addendums or axhiblts, sonstifutes the entira Agresmant betwasn the pattles and na
204 warraniius, Inciuding any warrenty of habilability or reprosantations hava baen mads or shail be binding upon elther party unless herain sat forfh,

20 36, TIME IS OF THE ESSENCE IN THIS AGREEMENT,

28
o
0 37, ACCEPTANCE: Tz offar is mads sublest 1o tha accaptangs of 8BLLER and BUYRR oh or bofore (Date) ﬁﬁ, 'é, _23_432 at(local
Tima In which PROPERTY It iocatad) 4 IAMOE PM, If acceplance of this Agrsamant is not recaived wi tima specilled, iha affer i
302 withdrawn and the antire Bamesi Monay, If any, shail be refundeto BUYER on demand,

1
auvers it < youn _Z1€]2% SELLER'S htals X e
Thin farm i printed sncd diatcibunast by the iaha Asxotiatian of REALTO) s This farm hay kann Gosipuad s ie previded 402 use by tha 28 salMle prafhsicnais whe sAR rMMDET of tho
Nafionsi Associslion 6f NEALTORS®, UBE BY ANY OTHER FEROON B PRONIITEO. rlon idaho J ¢ REACTORS®, ng. At rignts resarvad,
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PROpeRTY ”""“"Wﬂrﬁ: LIPE oL 2 S—

5: 36, BUYER'S SIGNATURES:
&
s ] SBEATTACHED BUYER'S ADDENDUM(SI: {Specily number of BUYER addendum(s) attached.)

0qr
o BUYER BUYER (Print Nosinv)
b aid l' .:p\) L'y
a0 DAM, .Q;{w Phone# Cesié
3
812 Cily Slata ap
M3
a1 E-Mall Fax#
3
a“ W A N B WD M e A e M G M am e W W mm mm W E bt W T e e G e N e M ke M N NS M T T G e M e B W W e e W e e e R e
wn -
:1: BUYER $ignature BUYER {Print Name)
1
028 Daia Tima DAM. [JPM, Phona® CH#
m
:g Address City, i 2ip
Bl Fox®
(-]
a8
¥ar

31 37, SELLER'S SIGNATURES:
e ?31 w;;m. UWe hereby approve and acsapl the irangiciion set forth in the above Agresment and agrea (o carmy out il the Jeama thereof an (he part of the

34 7] SIGNATURE(®) SUBJECT TO ATTACHED COUNTER OFFER
330 [] SIGNATURIE(S) BUBJECT TO ATTAGHED ADDENDUM{S) #

i SELLER Slgaature SELLER (Print Name)
4t Dale Time DAM. [JPM. Phores Col 2

2

343 Add Clty Slvle Lp

344

34 E-Mail Fax#

£

::: - - o - - - Y 5 8 e e W 4 We W Tm e e o e An e e e Ny W e e ey o o e P e e e U N e e B4
:;: SELLER 8ignature SHLLER (Print Name)

s Pate Tima DAM. (JPM. Phone # Cake_

m .

::: Address Chy Siste Zip
s SMall Fax #

%4
wr
288 CONTRACTOR REGISTRATION # (if appil

Tiia fams ta pricled and dlvrbuiad by e AN Asseiation of REALTURE®, m.mumummumwupmamumyw- | #stule prol whe hors of tha
Nodonss Apociaian of REALYORBI UK BY ANY OTHER PRASON 8 of REACTORE®, o, AX dgtts reausvini,
JULY 2008 EDITION RE-23 COMMERCIAL / INVESTHENT REAL ESTATE PURCHASE AND SALE AGREENENT Pagagof6
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EXHIBIT “D”

JULY 2008 EQITION Page1of §
RE-23 COMMERCIAL/INVESTMENT
REAL ESTATE PURCHASE AND SALE AGREEMENT @
THIS IS A LEGALLY BINDING CONTRACT, READ THE ENTIRE DOCUMENT, INCLUDING ANY ATTACHMENTS, oot

IF YOU HAVE ANY QUESTIONS, CONBULT YOUR ATTORNEY AND/OR ACCOUNTANT BEFORE SIGNING.

REALI
v e _2 7 ?/7/’ DATE __F =88
2
3 LISTING AGENC 45,444__@4 44 L Office Phone #__ 44 s O Faxh __Shs - rosd
s Lisiing Agent ,a'_z» g IS -Mau Phone# _Swls " rer 5
7 SELLING AGENCY { j Ofice Phone # é{(; é v A Fax # % nod Qz
[}
»  Seliing Agsnt E-Mall Phone #_ P 47 b
10
1 1. BUYER: ‘T;x A {2kt can
12 (Hereinafter called "BUY{R") agrees 1o purchas jnd the undemgned SELLER sgress {o sen the fo,lj,gwmg described real estale hereinafter referred 1o
13 as "PROPERTY" COMMONLY KNOWN AS p,p i st s 12 L%

legany described as: _Cve o Wees ,U /[

14 Ll Cltﬁ';'«‘é an County, D, ZIp

15
:: OR Lega! Descriplion Attached as addendum # (Addendum must ace pany onglnal offer.)
2% f' ’)!“/? fue DOLLARS,

18 $ YL 2 zﬂ:m PURCHASE PRICE: ot feopmalysy
19 payabl upon lhe following TERMS AND CONDITIONS (not including éfbsing costs)

21 3, FINANCIAL TERMS Note: A+C+D must add up to total purchass prics.

22 -
21 (A). § é% fﬂ‘(j’ EARNEST MONEY: BUYER hereby deposlts 0/100
24 DoL as Eamest Money evidanced by. [} castNg] personal chel jer's check Dno(e {due dale):
28 [ other and a recéiptis heraby acknowledged. Earnest Money to be deposited in trust account
28 [7] upon receipt, or ﬂupcn acceptance by all parties and shall be held by: [7] Listing Broker E Selling Broker
(] other - for the benefit of tha parties hereto.

YES |F CASH OFFER, BUYER'S OBLIGATION TO CLOSE SHALL NOT BE SUBJECT TO ANY FINANCIAL
CONTINGENCY. BUYER agreds (o provides SELLER wilhin business days from the date of acceptance of this agreement by ail parfies,
avidence of sufficient funds and/or proceeds necessary to ciose lransaction. Accepiabie doct {afion includes, but is not limited 1o, a copy of a recent
bank ot financial statemant or contraci(s) for the sale of BUYER'S current residence or other propenty to be sold,

e s~ FINANCING:
[[J Additional financial ferms are specified under the heading "OTHER TERMS AND/OR CONDITIONS" (Section 5 below).

[ Additionai financial terms are contained in a financing addendum of same dste, attached hereto, signed by both parties.

$ 0.00 APPROXIMATE FUNDS DUE FROM BUYERS AT CLOSING: (Nof including clostng costs) Cash at closing to be paid
by BUYER af dosing In GOOD FUNDS, inciudes: cash, eleclronic lransfer funds, cartified check or cashier's check

(B)., ALL CASH OFFER: [INO |

(0).

4, SECTION 1031 TAX DEFERRED EXCHANGE: By checking either or both of the boxes thal follow, il is hereby acknowledged by the parties that
the ] Buyer, Seller intends to use the purchase and sale of the PROPERTY as an integral part of a tax deferred ike-kind exchange as aflowed under
Saction 1031 of the Internal Revenue Code (the "Exchange”). For purposes of this paragraph, the party participating In the Exchange shall be identified as
the "Exchanger." If either box above is checkad, then the parties recognize that a material pant of the Exchanger's consideration for entering into the

g W for the purch and sale of the PROPERTY is the successful complelion of the exchange. The parties agree (o assist each other in the
completion of such exchange by cooperating with each other by signing any and all relevant documents provided that the parly not doing the Exchangae shall
not Incur any liabilities, costs, fees, or laxes in excess of those which that parly would have Incurred had this lransaction not been an Exchange.

§. OTHER TERMS ANDIOR CONDIT] ONS This Agmemen! i made subject to the fouowinq special terms, consmera jons andlor contingencies which
must.bs aaﬂ:ﬁed priorto closing  /

68 g ITEMS INCLUDED & EXCLUDED IN THIS SALE: Afl existin g fixtures and filtings that are attached o the PROPERTY are INCLUDED IN THE
5 PURCHASE PRICE (unless excluded below), and shall be transferred free of llens. These include, but are not limited to, all seller-owned attached floor
coverings, attached television antennae, satelite dish, atiached plumbing, bathroom and lighting fixtures, window screens, screan doors, storm: doors, storm

windows, window coverings, garage door opener(s) and transmitter(s), exierior trees, plants or shrubbery, waler heating apparatus and fixtures, attached
82 firaplace equipment, awnings, ventilating, cooling and heating systems, all ranges, ovens, built-in dishwashers, fuel lanks and Irrigation fixtures and
equipment, that are now on or used in connection with the PROPERTY and shall be included in the sale untess otherwise provided herein. BUYER should

64 satisfy himsalf/herself that the condition of the included Items Is acceplable. > )
65 (A), ADDITIONAL ITEMS SPECIFICALLY INCLUDED IN THI8 SALE: 4'53_?, 4,5;’ s

88 : ) 1z
BUYER'S Initials (__J' ) yoate _ fl6 /D7 SELLER'S Initials ( X ) Dale
Tius form is printed and Dlribulsd by the idaho Assotiation of REALTORE®, inc. This form bes besn designed and is provided for use by the ceal aslate professionals whe are membars of the

Nestionst Association of REALTORS®. UBE BY ANY OTHER PERSON 18 PROHIBITED. @ Copyright idaho Association of REALTORSS, inc. All rights reserved.
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o0 (B). ITEMS SPECIFICALLY EXCLUDED IN THIS SALE: _ y ,/A‘

] ty daed or (J deed, and is fo be

7. TITLE CONVEYANCE: Title of SELLER is to be conveyed by K- warranty desd Csp
marketable and insurable except for rights reserved in federal patents, stale or rallroad deeds, building or use restrictions, buliding and zoning regulations
and ordinances of any governmental unit, and rights of way and easements established or of racord, Liens, encumbrances or defects {o be discharged by
SELLER may be pald oul of purchase money at date of closing. No llens, encumbrances or defacis which are to be discharged or assumed by BUYER or to

which title is taken subject to, exist unless otharwise specified in this Agreement.

72

n

4

]

]

”

bt

il

80 8, TITLE INSURANCE: There may be types of titie Insurance coverages available other than those ilated below and partles to this agreement
81 are advised to talk to a title company about any other coverages available that will give the buyer additional coverage.

82
L]
(7]
2
[
(14
[
”»

(A), PRELIMINARY TITLE COMMITMENT: Prior to closing the (ransaction YASELLER or [J BUYER shall furnish to BUYER a preliminary commilment of a
{itle insurance policy showing the condition of the title to said PROPERTY. BUYER shall have business day(s) from receipt of lhe preliminary
commitment or not fewer than twenty-four (24) hours prior to cloging, within which 1o object In writing lo the condition of the litle as sa! forth in the preliminary
commilment. If BUYER does not so object, BUYER shail be dg;med lo have accepted the conditions of tha tilie. Il ls agreed thaf If the title of said
PROPERTY Is not marketable, or cannot be made so within & business day(s) after notice containing & written stat W of defect is dellvered to
SELLER, BUYER'S Earnest Money deposit will be relumed lo BUYER and SELLER shall pay for the cost of lille insurance canceliation fes, escrow and

legal fees, I any.

90

» (8). TITLE COMPANY: ghe parties agree that ___ P renaer Totle
located at {e g

Title Company
shall provide the litle policy and preliminary repont of commitment.

# {C). STANDARD COVERAGE OWNER'S POLICY: SELLER shafl within a reasonable time aftar ciosing furnish to BUYER a litle insurance policy in the
6  arnouni of the purchass price of the PROPERTY showing marketable and insursble fitie subject to the llens, encumbrances and defscia alsewhere se! out In
this Agreement to be discharged or assumed by BUYER unless oltherwise provided herein. The risk assumed by the title company in the standard
coverage policy is limited to mattars of publilc record. BUYER shall receive a ILTA/ALTA Owner's Policy of Title Insurance. A litle company, at BUYER's
requesi, can provide information about the avallabllity, desirability, coverage and cost of various title Insurance coverages and endorsaments. If BUYER
desires litle coverage other than that required by this paragraph, BUYER shail instruct closing agency In writing and pay any increase in cost uniass

100 otharwise provided herein.

10

102 (D). EXTENDED COVERAGE LENDER'S POLICY (Mortgagee policy): The lender may require that BUYER (Borrower) furnish an Extended Coversge
103 Lander's Pollcy. This extended covarage lender's policy considers malters of public record and addltionally insures against certain matlers not shown in the

104 public record. This extended coverage lender's policy is solely for the benefit of the lender and only protects the lender,

108
106 9, INSPECTION/DUE DILIGENCE:

107 (A). BUYER shall have the right to conduct due diligence inspections, investigalions, lasts, surveys and gther studies at BUYER'S expense unless

108 otherwise indicaled below or agreed upon in writing by lhe partles. BUYER chooses [J1o have inspection(s) i not lo have inspection(s). if BUYER chooses
108 not fo have inspection skip the remainder of this Section 8. BUYER shall, within business day(s) of ptance, complete thess inspections and give
110 {o SELLER written nolice of dlsapproved ilems. BUYER Is strongly advised (o exercise thase rights and to make BUYER's own selection of professionals
111 with sppropriale qualifications to conduct inspections of tha entire PROPERTY. The closing of this iransaction is condltioned upon BUYER's satisfaction or

112 walver of the following contingencies.

INSPECTION ITEM; SHARED INSPECTION ITEM; SHARED )
COSTS PAID BY BUYER] SELLER |EQUALLY { N/A COSTS PAID BY BUYER | SELLER [EQUALLY| NA

%mmd inspection ){ Hazardous Waste repori(s) 'Y

i i 4 Othar substances hazardous o human s
| (Phese 1) health {#.0. moid, radon, asb , 8ic.
Envisonrenial inspaction Review of sellers ralevant businass
(Phase i)} b documente )
Survey N Utilitles and Zoting Studiss )(
Water Rights v Pest, dry rol & structural Inspection(s) ;(
Flood Zone Hazard Gompliance with American With

y Disabilities Act L

Saii(s) and Percolation Test(s) % Well/Septic [

13
114 [ The following documents and materials shall be provided by the SELLER 1o the BUYER as part of the BUYER'S inspection/due dliligence:

15 |A/,l”?
118
ne
18

-
BUYER'S Initials (LA X ) Date /f & ’/ SELLER'S Initials X ) Date

This form is pRnC aned distributed by the ldaho Association OI‘REALTOR@, inc, This form has been designed and i3 provaded for use by ihe real estaie profassionals who are mambars of the
Nationai Associaiion of REALTORS® USE BY ANY OTHER PERSON IS PROHIBIVED, ©Copynght ideho Astcantion of REALTORS®, inc Al nghis ressrved
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(B). SATISFACTION/REMOVAL OF INSPECTION DUE DILIGENCE CONTINGENCIES:
1). If BUYER does not within the strlct time period specified give 1o SELLER wrillen notlce of disapproved ltems, BUYER shall conclusively be
deemsd !o have: () compleled ail inspections, investigations, review of applicable documents and dlsclosures; (b) elected to proceed with the
transaction and (c) assumed all llability, responsibility and expense for repairs or corractions other than for itams which SELLER has otherwise

agreed in writing fo repalr or comect.

2). If BUYER does within the strict time period specified give to SELLER writien nofice of disapproved items, BUYER shali provide to SELLER
pertinent Tfon(s) of wrltten inspection reports, SELLER shall have ___ ==~ business day(s) In which to regpond In writing. The SELLER, at
thelr option, may corract the items as specified by the BUYERS in thelr letler or may edect not to do s0. If the SELLER agrees o correct the ilems
asked for in the BUYERS latier, then both parties agree that they will confinue with the Iransaction and proceed 10 closing. This wiil remove the

BUYER'S inspection contingency.
3). If SELLER elects not to correct the disapproved items, or doas not respond in writing within the strict time period spedifled, then the BUYER(S)

have the opllon of elther continuing the transaclion withou! the SELLER belng responsible for correcling these deficlencies or giving the SELLER
written notice within """ buslness days that they will not continue with the transaction and demand the relurn of their Eamesi Money.

4). If BUYER doaes not give such writlen notice of cancellation within the sfrict tims periods specified, BUYER shall conclusively be desmed lo have
elected 10 proceed with the transaction without repakrs or corrections other than for items with SELLER has otherwise agreed in writing Lo repair or
correct. SELLER shall make the PROPERTY avallable for all inspections. BUYER shall keep the PROPERTY free and clesr of lisns; Indemnify and
hold SELLER harmiess from all liabllity, claims, demands, damages and cosls; and repair any damages arising from the inspactions. No inspactions
may be made by any governmental bullding or zoning inspector or government smpioyee without the prior consent of SELLER unless required by

{ocsl law.
10. MINERAL RIGHTS: Any and ali mineral rights appurtenant (o the property are included in and are part of the sale of this property unlsss otherwise
agreed to by the parlies in wriling.
11, WATER RIGHTS: Any and all waler rights including but not limited lo waler syslems, wells, springs, lakes, streams, ponds, rivers, ditches, ditch
rights, and the like, If any, appurtenant to the proparty are included in and are a part of the sale of this property unless ctherwise agreed to by the parties in
writing.
12. ADDITIONAL COSTS: Costs in addition to thosa listed balow may be Incurred by BUYER and SELLER uniess olherwise agreed herein, or providad

by law or required by lender, or otherwise staled herein. The below costs will be paid as indicaled, Some costs are subject to loan program requirements.
SELLER agrees topay upto$ sl of Jender requlred repalr costs only, BUYER or SELLER has the opfion to pay any lender

requirad repalr costs In excess of this amount.
SHARED SHARED
CcOsSTS BUYER | SELLER [EQUALLY| N/A COsTsS BUYER | SELLER | EQUALLY] N/A
Appraisal fee { Fiood cantification / fracking fea i
Long term Escrow fees Titie 1ns. Standard Coverage ownets .
i v )( policy * )(
Closing fee X Lenders Extendsd Policy <
Additional Title Ins. k Allormay coniract preperation .
* < Sndior coviow fea 0" s
Waler Rights /\

13, ESCROW/COLLECTION! If a iong-term escrow/coliection is involved, then the escrow/collection holder shail be
Each parly agrees to pay ong-half of escrow/collection fees and escrow setup fees.

14, RESIDENTIAL PROPERTY CONDITION DISCLOSURE: Idaho Code §55-2501 ef seq. requires that any person intending to transfer “residential
real property” deliver to the transferee or his agent, within ten (10) days of the acceptance of an offer to purchase, a SELLER PROPERTY CONDITION
DISCLOSURE FORM. "Residentlal real property” means real properly thal is improved by a building or other structurs that has one (1) to four (4) dwelling
units or an individyally owned unit in a siructure of any slze. This also applias 1o real property which has a comblned residential and commercial use.

The property []is not subject to the Property Condition Dlsclosure Act.

15, LEAD-BASED PAINT DISCLOSURE: Properties thal meat (he crileria of "arget housing” require certain disclosures regarding lead-based paint
hazards. The term lesd-based palnt hezard is intended to identify lead-based paint and all residential lead-containing dusts and soils regardiess of the
source of the lead. Pursuant to 42 USCA § 4851 ef seq., "target housing” means any housing constructed prior to 1978, except housing for the elderly or
persons with disabliities (uniess any child who is lese than six (8) years of age resides or is expected to reside in such housing for the eldery or persons with
disabillties) or any zero-bsdroom dwelling. A "residentlal dwelling” means a single-famlly dwelling, including attached structures such as porches and stoops;
or a single-family dweliing unit in a structure that contains more than one (1) separate residential dweiling unit, and in which each such unit Is used or
occupied, or intended to be used or occupied, In whole or in part, as the home or residence of one (1) or more persons. "Residential real properly” means
real property on which there is situated one (1) or more residential dwellings used or occupied, or intended to be used or occupled, in whole or in pari, as the

home ar residance of one (1) ar more persons.

-

/ - /
BUYER'S Initials ( J ll N )Date f é[ Cj‘ /? SELLER'S Initials ( ) ) Date

This form 18 printed and disiributed Dy ihe idehp Association of REALTORS®, inc This form haw boen demignsd and is provided for use by the real estete professionsis who are members of the
Natonal Association of REALTORS® USE BY ANY OTHER PERSON 18 PRORIBIYED. ©Copyright idane Association of REALTORS®, inc. Alt nghis reserved
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The subject propeny'ééf is [Jis not defined as "Targel Housing” regarding lead-based paint or lead-based painl hazards. If yes, BUYER hereby
acknowledges the folowing: (a) BUYER has been provided an EPA approved lead-based paint hazard information pamphist, "Protect Your Family From
Lead in Your Home," (b) recaip! of the Sellar's Disclosure of Information and Acknowledgment Form and hava been provided with all records, test repoerts or

other information, if any, related 1o the presence of lead-based paint hazards on sald progedy, (¢) that this contract is contingent upon BUYERS right Io have
the pro tested for lead-basad paint hazards to be completed no laler than ‘jﬁ or {he contingency will terminate, (d) that BUYER
hereby%{mm: ] does not waive this right, (s) thet if test results show unacceptable' amounts of lsad-based paint on the property, BUYER has the right to
& contract subjec) Jo the oplion of the SELLER (lo bs given in wriling) lo elect lo remove the lsad-basad painl and correct the problem which must

cancel
be accomplished befora closing, () Ihal If the contract is cancelled under this clause, BUYER's samest money deposit will b returned o BUYER.

16, SQUARE FOOTAGE VERIFICATION: BUYER IS AWARE THAT ANY REFERENCE TO THE SQUARE FOOTAGE OF THE REAL PROPERTY
OR IMPROVEMENTS I8 APPROXIMATE. IF SQUARE FOOTAGE (S MATERIAL TO THE BUYER, IT MUST BE VERIFIED DURING THE INSPECTION

PERIOD.

17. COVENANTS, CONDITIONS AND RESTRICTIONS (CC&Rs); As part of the BUYER'S inspectlon of ihe PROPERTY as set forth above in
Seclion 9, BUYER is responsible for obtalning and reviewing a copy of any CC&R's which may affect the PROPERTY, BUYER shall have _____ days (butin
no event shall such time perod exceed that lime pariod set forth for inspections in Section 8} to review and approve of any such CC&Rs that may affact the
PROPERTY. Unless BUYER delivers (o SELLER a writien and signed objaction {o the tarms of any applicable CC&Rs with particularity describing BUYER's
rsasonabls objections within such lime pericd as se! forth above, BUYER shall be deemed to have conclusively waived any objection to the ferms of any

CC&Rs affecting the PROPERTY,

18, RISK OF LOSS: Prior to the closing of this sals, all risk of loss shall remain with SELLER. In addltion, should the PROPERTY be materially
damaged by fira or other desiructive cause prior o closing, this agreement shall be voidable at the option of the BUYER.

19. CONDITION OF PROPERTY AT CLOSING: Upon expiration of the inspaction/Due Diligence period and thereafier, BUYER agrees 1o purchase
the PROPERTY In as-is-condition, where is, with all faulls and with no further repairs required uniass otherwise agreed upon by the partles in wriling.
BUYER will assume all obfigations with respect to the PROPERTY, SELLER shall mainiain the PROPERTY until the closing in its preseni condition, ordinary

wear and lear axcepled.

20. CLOSING AGEN“CY' Tf);flosing Agency for this transaction shall be /: “otren LAl
located at (e gt

21, CLOSING DATE: On or before the closing dale, BUYER, and SELLER shall deposit with the Closing Agency sil funds and instruments necessary lo
complete the sale. The closing date shall be no later than //}7 SO ) s . "Closing Date" means the dale on which all
documents dre slther recorded or ted by an escr tion agency’and Ihe sale pracesds are available 1o SELLER.

22. POSSESSIONPRORATION: BUYER shal be ertiled o possession gd\upo»a CLOSING or [7] DATE
TIME [JAM [JPM. Taxes and water assessments (using the lasl availabie assessment as a basis), rents ingurance premiums, interest

and reserve on lieng, sncumbrances or obligations assumad and utilities shall be prorated as of the day of clostng or
Any lanant deposits held by SELLER shall be crediled lo BUYER af closing.

23. "NOT APPLICABLE" DEFINED: The letters "n/a,” "N/A," "n.a.," and *N.A." as used herein are abbreviations of the ferm "not applicable.” Where
this agreement usas fhe term “not applicable” or an abbreviation thereof, I shall be evidence that tha parfies have conlemplated cerlain facts or conditions
and have determined that such facts or conditions do not apply lo the agreement or transaction hersin.

24, FACSIMILE TRANSMISSION: Facsimile or elecironic iransmission of any signed originai d i, and ret jon of any signed facsimile or
slectronic transmission shall be the same as dellvery of an ariginal. At the request of either the BUYER or SELLER, or the LENDER, or the Closing Agency,

the BUYER and SELLER will conflrm facsimile or electronic lransmitted signalures by signing an criginal document.

28, BUSINESS DAYS & HOURS: A business day Is herein defined as Monday through Friday, 8:00 A.M. to 5:00 P.M. in the local time zone where the
subject real property is physically locaied. A business day shall not include any Saturday or Sunday, nor shall & business day include any legal holiday
recognized by the state of idaho as found in idaho Code §73-108. The time in which any act required under this agreement is to be performed shall be
computed by excluding the date of execution and including the last day. The first day shall be the day after the date of execution. If the last day is a legal
holiday, then the time for performance shall be the next subsequent business day.

26, DEFAULT: if BUYER defaulis in the performance of this Agreement, SELLER has the option of: (1) accepting the Earnest Money as liquidated
damages or (2) pursuing any other lawful right or remaedy te which SELLER may be entitied. If SELLER ejects to proceed under (1), SELLER shall make
demand upon the holder of the Earnest Maney, upon which demand said holder shall pay from the Earnest Monay the costs incurred by SELLER's Broker
on behalf of SELLER and BUYER relaled lo the transaction, including, withoul limitation, the cosis of litie insurance, escrow fees, credit report fees,
inspection fees and attorney's fees; and sald holder shall pay any balance of the Earnest Money, one-haif to SELLER and one-half {o SELLER’s Broker,
provided thet the amount to be paid to SELLER's Broker shall not exceed the Broker's agreed to commission. SELLER and BUYER specifically
acknowledge and agree that if SELLER elacis lo accept the Earnest Money as liquidated damages, such shall be SELLER's sole and exdlusive remedy, and
such shall hot be considared a penally or forfeiture, if SELLER elects to proceed under (2), the holder of the Earnsst Money shall be enlitled to pay the costs
incurred by SELLER's Broker on behalf of SELLER and BUYER related to the transaction, including, withou! limitation, the cosls of Brokerage fee, ttle
insurance, escrow fees, credit report fees, inspection fees and allorney's fees, with any balance of the Earnest Monay to be held pending resoiution of the
matter, having approved said sale and falls to consummate the same as herein agreed, BUYER'S Eamest Money depasit shall be
returned to him/her and SELLER shall pay for the costs of title insurance, escrow fees, credit report fees, Inspection fees, Brokerage fees and aftorney's
fees, if any. This shall not be considered as a waiver by BUYER of any other lawful right or remedy to which BUYER may be entitied.

, -, r
BUYER'S Initials ( { /L” X ) Date ))/4 / 3’(/’ SELLER'S Initials ( X } Date

This form 16 prinled 3nd oslribuled by the idaho Association of REALTORS®, Inc. This form has been designed and is provided for use by ihe real estate profassionals who are membars of the
Nationgl Associativo of REALTORS® UBE BY ANY OTHER PERSON I8 PROHIBITED. ©Copynghl idsho Associstion of REALTORS®, Inc Al rights ressrves
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27, ATTORNEY'S FEES: If either party inillales or defends any arbitration or legai action or proceedings which are in any way connected with this
Agresment, the prevailing party shail be enlilied (o recover from the non-prevailing party reasonable cosls and atlorney's fees, including auch costs and fess

on appeal.

28, EARNEST MONEY DISPUTE / INTERPLEADER: Notwilhstanding any termination of this contract, BUYER and SELLER agree that in the svent
of any controversy regarding the Earnest Money and things of value held by Broker or closing agency, unless mulual writien instructions are received by the
holder of the Earnest Money and things of valus, Broker or dosing agency shall not be required to take any aclion but may awalt any proceeding, or at
Broker's or closing agency's oplion and sole discretion, may interpisad ail parties and deposit any moneys or things of value into a court of competent

juriediction and shall recover courl cosls and reasonabla attorney's fees.
L 4 /
29. THE RESPONSIBLE BROKER SHALL BE Yoo ﬁ»i /léef/tL 7 g’( [[l(é J“é M fr"n{é’%»’f

if, or any application thereof, shalil be Invalid, llegal or

30, SEVERABILITY: In the case that any one or more of the provisions ¢ d In this Ag
unanforceable in any respecl, the validily, legalily or enforceability of the remaining provisions shall not in any way be affacted or impaired thereby,

31, COUNTERPARTS: This Agreement may be execuled in counterparts, Executing an agreemsnt in counterparis shali mean the signature of two
idenlical copies of the same agreement. Each identical copy of an agreement signed in counlerparis is deemed to be an original, and all identical copies

shall together constituts one and the same instrument.

32, SALES PRICE INFORMATION: Pursuant to idaho Code §54-2083(6)(d), a “sold" price of real property Is not confidential client information.

33. REPRESENTATION CONFIRMATION: Check ons (1) box in Section 1 and one (1) box in Seclion 2 below to confirm that in this transaction, the
brokerage(s) involved had the following relationship(s) with the BUYER(S) and SELLER(S).

Section 1
{3 A The brokerage working with the BUYER(S) is acting as an AGENT for the BUYER(S).
{3 8 The brokerage working with the BUYER(S) Is acting as a LIMITED DUAL AGENT for the BUYER(S), without an ASSIGNED AGENT,

(3 ¢. The brokerage working with the BUYER(S) Is acting as a LIMITED DUAL AGENT for the BUYER(S) and has an ASSIGNED AGENT

acting solely on behalf of the BUYER(S).
D. The brokerage working with the BUYER(8) Is acting as a NONAGENT for tha BUYER(S).

ion 2:
SE.JA. The brokerage working with the SELLER(S) Is acting as an AGENT for the SELLER(S).
B. The brokerage working with the SELLER(S) Is acting as a LIMITED DUAL AGENT for the SELLER(S), without an ASSIGNED AGENT.

{J ¢. The brokerage working with the SELLER(S) Is acting as 2 LIMITED DUAL AGENT for the SELLER(S) and has an ASSIGNED AGENT

acting solely on behalf of the SELLER(S).
[0 D. The brokerage working with the SELLER(S) Is acting as a NONAGENT for the 8ELLER(S).

Each perly signing this document confirms that he has received, read and undersiood the Agency Disciosure Brochure adopted or approved by the Idaho
real astata commission and has consented to the relationship confirmed above. In additlon, each party confirms thal the brokerage's agency office poficy
was made available for inspection and review, EACH PARTY UNDERSTANDS THAT HE IS A "CUSTOMER" AND IS NOT REPRESENTED BY A
BROKERAGE UNLESS THERE IS A SIGNED WRITTEN AGREEMENT FOR AGENCY REPRESENTATION.

34, AUTHORITY OF SIGNATORY: If BUYER or SELLER is a corporation, partnership, trust, eslate, or other entity, the person executing this
agreamant on Ils behalf warrants his or her authority {0 do 80 and to bind BUYER or SELLER.

35. ENTIRE AGREEMENT: This Agreemaent, including any Addendums or exhibils, constitutes the entire Agreement between the parties and no
warranties, including any warranty of habitability or representations have been made or shall be binding upon elther party unless herein set forth.

36. TIME 1S OF THE ESSENCE IN THIS AGREEMENT.

Aug
37. ACCEPTANCE: This offer is mscle suibject la the acceplajipe of SELLER and BUYER on or before (Date) .&(b at {Local
Time in which PROPERTY is located) o) D AM I P.M. If acceptance of this Agreement s not recelved wvlhm thefime specified, the offer is
withdrawn and the entire Earnest Money, :f any, shall be refunddd to BUYER on demand,

BUYER'S Initials & ) 7y yoate o / & /D (SEg SELLER'S Initials { X ) Date

Tus form 18 prinfad and distributed by tne idaho Associslion of REALTORS®, inc. This form has Leen designed and is provided for usa by Ihe raal setale profassionals who are members of the
National Assocuation of REALTORS® USE BY ANY OTHER FERSON IS PROHIBITED. © Copynght ldaho Association of REALTORS®, inc. Al rights reserved
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::? On this date, /We hereby approve and accept the transaction se! forth in the above Agresment and agteé to carry oul all the terms thereof on the part of the
3 [ SIGNATURE(S) SUBJECT TO ATTAGHED COUNTER OFFER
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358

3%y
388 CONTRACTOR REGISTRATION # (If applicabls)
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JAY GUSTAVSEN (ISB No. 5293)

ALEX P. MCLAUGHLIN (ISB No. 7977)
DAVISON, COPPLE, COPPLE & COPPLE
Washington Mutual Capitol Plaza

199 North Capitol Boulevard

Suite 600

Post Office Box 1583 F L E D

Boise, Idaho 83701 jﬁe—/w...____am.

Telephone:  (208) 342-3658

Facsimile:  (208) 386-9428 JUN 16 2009
CANYON ¢

Attorneys for Defendant D. BUTLS:%EE»S%RK

Thomas A. Hagood
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

JON WAKELUM, an individual; and MIKE )
RESSLER, an individual doing business as ) Case No. CV 08-8465
“M&M RE Holdings”, )
)
Plaintiffs, ) DEFENDANT’S MOTION
VS. ) FOR SUMMARY JUDGMENT
)
)
THOMAS A. HAGOOD, an unmarried man, )
)
Defendant. )
)

COMES NOW, Defendant Thomas A. Hagood, by and through his attorneys of record,
Jay Gustavsen and Alex P. McLaughlin, of the firm Davison, Copple, Copple & Copple of
Boise, Idaho, and hereby moves the Court pursuant to Rule 56 of the Idaho Rules of Civil
Procedure for summary judgment on the grounds that that there are no disputed facts in this case
and as a matter of law that Plaintiffs’ claim against the Defendant Thomas A. Hagood for alleged

violations of the Idaho Consumer Protection Act (hereinaﬁer referred to as “ICPA) is barred as a

O ! .
4 rt
-y 4
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matter of law in light of the Court’s prior ruling barring Plaintiffs’ claims for Declaratory
Judgment, Specific Performance, and Breach of Contract.

This Motion is made and based on the records and files herein. Oral argument is
requested on this Motion.

DATED this @‘jf June, 2009

DAVISON, COPPLE, COPPLE & COPPLE, LLP

By: /
A1k P. McLaughlin, of the firm
Attorneys for Defendant

DEFENDANT’S MOTION FOR SUMMARY JUDGMENT -2
NANONODYCET




CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the %ay of June, 2009, I served a true and

accurate copy of the foregoing instrument by placing the same in the United States Malil,
postage prepaid, first class mail, to the following:

Tom Dvorack
Givens Pursley, LLP
601 W. Bannock St.
P.O. Box 2720
Boise, Idaho 83701

Phillip J. Collaer

Anderson, Julian & Hull, LLP
PO Box 7426.

Boise, Idaho 83707

Terry Michaelson

Hamilton, Michaelson & Hilty, LLP
1303 12" Avenue Road

PO Box 65

Nampa, ID 83653-0065

X US.MAIL
Hand Delivery
Facsimile Transmission

X U.S.MAIL
Hand Delivery
Facsimile Transmission

X US.MAIL
Hand Delivery
Facsimile Transmission

A

/ Alex P. McLaughlin
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JAY GUSTAVSEN (ISB No. 5293)

ALEX P. MCLAUGHLIN (ISB No. 7977)
DAVISON, COPPLE, COPPLE & COPPLE
Washington Mutual Capitol Plaza

199 North Capitol Boulevard

Suite 600
Post Office Box 1583
Boise, Idaho 83701
Telephone:  (208) 342-3658 MAAIT______E QM.
Facsimile:  (208) 386-9428 '
JUN 16 2009

Atto for Defendant

ey - CANYON COUNTY CLERK

Thomas A. Hagood D. BUTLER, DEPUTY
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

THOMAS A. HAGOOD, an unmarried man,

Defendant.

JON WAKELUM, an individual; and MIKE )

RESSLER, an individual doing business as ) Case No. CV 08-8465

“M&M RE Holdings”, )
)

Plaintiffs, ) DEFENDANT’S

Vs. ) MEMORANDUM IN SUPPORT
) OF MOTION FOR SUMMARY
) JUDGMENT
)
)
)
)

COMES NOW the Defendant Thomas A. Hagood, by and through his attorneys of
record, Jay Gustavsen and Alex P. McLaughlin, of the firm Davison, Copple, Copple & Copple
of Boise, Idaho and hereby submits this Memorandum in Support of Defendant’s Motion for

Summary Judgment.
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I. INTRODUCTION

This memorandum addresses the sole question of whether Plaintiffs are barred from
recovering damages against the Defendant Hagood under the Idaho Consumer Protection Act
(hereinafter referred to as “ICPA”) since the Court has already ruled that the alleged promise
and/or contract on which Plaintiffs’ entire suit was based is barred as a matter of law under the
Statute of Frauds. In other words, this brief addresses the issue of whether the Plaintiffs may
recover in tort for that which they cannot recover in contract.

II. STATEMENT OF FACTS AND PROCEDURAL HISTORY

Plaintiffs’ initial Complaint against the Defendant Hagood alleged claims for:
Declaratory Judgment, Specific Performance, and Breach of Contract. Plaintiffs and Defendant
then filed cross-motions with the latter moving the Court for Judgment that Plaintiffs’ claims
were barred by the Statute of Frauds. Plaintiffs then moved the Court to Amend its Complaint so
as to add a claim against all of the Defendants under the ICPA for violations thereof.

Significantly, Plaintiffs’ Motion to Amend was plead in the alternative and submitted
only after Defendant’s Motion for Summary Judgment was filed. Thus, the additional cause of
action alleged therein was strictly contingent on whether the Court would find that Plaintiffs’
prior claims against the Defendant were barred as a matter of law. Had the Court denied
Defendant’s Motion, Plaintiffs’ Motion to Amend would have been moot. Were the Court to
grant Defendant’s Motion, Plaintiffs’ Motion to Amend would have been averred.

In light of the foregoing, it was abundantly clear from the outset that Plaintiffs’ Motion to
Amend was an attempt to retain some medium by which to protect their recovery under Counts
1-3 should the Court apply and enforce the Statute of Frauds. See also Plaintiffs’ Memorandum

in Support of Motion to Amend, P.2 (“Purely out of an abundance of caution ... the Plaintiffs

DEFENDANT’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 2




desire to protect their right a {sic] recovery and therefore seek to amend their claim to add a

claim under the Idaho Consumer Protection Act”) (emphasis added); See also Plaintiffs’

Amended Complaint (“Count 4 is plead in the alternative to Counts 1 through 3 and only in the

event that the Court finds on the basis of the Statute of Frauds or similar basis that no
enforceable contract for the sale of real property exists justifying specific performance or
damages against Defendant Thomas A. Hagood under Counts 1 through 3”) (emphasis added).
On May 21, 2009, this Court granted Defendant’s Motion for Partial Summary Judgment,
thus barring all of the Plaintiffs’ prior claims. The Court did, however, grant Plaintiffs’ Motion
to Amend. Thereafter, Plaintiffs amended their Complaint and asserted a claim under the ICPA
against all of the Defendants involved in the instant matter.
III.ARGUMENT
Because the Court has already ruled that Plaintiffs’ claims for Declaratory Judgment,
Specific Performance, and Breach of Contract are barred under the Statute of Frauds, Plaintiffs’

claim for violations of the ICPA against the Defendant Hagood is also barred as a matter of law

as the latter claim is an indirect attempt to recover for breach of an alleged promise that this
Court has already ruled is unenforceable.
IV. ANALYSIS

The ICPA is codified under Title Forty-Eight (48), Chapter Six (6) of the Idaho Code. In
essence, it forbids “unfair methods of competition and unfair or deceptive acts or practices in the
conduct of any trade or commerce.” See I.C. 48-603. Thus, if a person purchases goods or
services and thereby suffers any ascertainable loss of money or property as a result of the use or
employment of an unfair method of competition and unfair or deceptive acts or practices, that

individual may bring an action to recover actual damages. See I.C. 48-608.

DEFENDANT’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 3
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Notwithstanding the foregoing, under I.C. 9-505 an oral contract for the purchase and
sale of real property is unenforceable unless that contract is evidenced by a signed memorandum.
This provision is commonly known as the Statute of Frauds.

In the instant matter, the provisions referenced above have converged thereby creating an
issue as to the appropriateness of recovery under the ICPA where the agreement that constitutes
the crux of the claim is barred from enforcement under the Statute of Frauds.

While Idaho Courts have yet to broach the foregoing issue, authority from other
jurisdictions have squarely addressed the matter and have ruled that where a claim under a State
Consumer Protection Act is merely a guise in order to maneuver around an otherwise barred
contract claim, the claim under the State Consumer Protection Act is likewise barred as a matter
of law.

Keriotis v. Lombardo Rental Trust, 607S.W.2d 44 (Ct. Civ. App. Texas 1980), Canell v.
Arcola Housing Corp. et al., 65 So.2d 849 (S.Ct. Florida 1953), and Zager v. Brown, 242
Ga.App. 427 (Ct. App. 2000) are directly on point.

In Keriotis, Plaintiff brought an action under the Deceptive Trade Practices-Consumer
Protection Act (hereinafter referred to as “DTPA”) for damages arising out of an alleged oral
misrepresentation that the Defendant would sell a parcel of real estate to the Plaintiff for
$75,000.00. Id. at 45. Plaintiff had previously contacted the Defendant regarding the purchase
of the building in which the Defendant was a tenant. Id. Defendant then wrote back to the
Plaintiff and stated that the purchase price of $75,000.00 would be acceptable. /d. Days later,
Defendant sold the same piece of property to a third party for $105,000.00. /4.

Plaintiff brought suit against the Defendant under the DTPA. [d. The Defendant

responded by stating that regardless of the terms in which Plaintiff’s claim was couched (tort v.
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contract), the action amounted to a suit for damages for failure to perform an oral contract for the
sale of land and was thus unenforceable under the Statute of Frauds. The trial court sided with
the Defendant’s position and barred Plaintiff’s claim under the contract and under the DTPA.

On appeal, the Court affirmed the decision of the trial court, offering the following

rationale in support thereof:

“Even if it be conceded that an action in tort for (misrepresentation) is unaffected
by the provisions of the statute of frauds, the judicial disregard of the statute
should be limited to situations in which the essence of the action truly sounds in
tort.... Since plaintiff is here seeking to recover what he would have gained had
the promise been performed, it is apparent that his action, while cast in language
sounding in tort is an indirect attempt to recover for the breach of the
unenforceable promise and is, therefore, barred by the statute of frauds.”

Id (emphasis added); See also Papanikolas v. Sampson, 73 Utah, 274 P. 856 (1929)
(Refusal to perform an oral promise is not of itself a fraud for which an action will lie since in
such a case the promisor has not in a legal sense, made a contract, and hence has the right, both
in law and equity to refuse to perform).

The Court also quoted with approval the following excerpt from a related case:

“We fail to see how there could be any recovery for fraud involving the breach of

an unenforceable contract. To hold otherwise would be to create an anomaly, and

allow one to do indirectly what he could not by law do directly.” Keriotis, supra,

at 46 (citations omitted).

In Canell, supra, the Court reached the same conclusion as the Court in Keriotis. In
Canell, Defendant sold to each Plaintiff a lot located in a subdivision in Dade County, Florida.
Id. at 850. Before the purchase was made, Defendant represented that “there would be installed,
provided, and constructed in the said subdivision, certain bathing beach facilities.” /d. Plaintiffs

claimed that the Defendant made these representations without any intent of performance and

with the intent of fraudulently inducing the Plaintiffs to purchase the lots. Id.

DEFENDANT’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 5
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The initial complaint in Canell did not contain any allegation of fraud and was thus
premised solely on breach of contract. Plaintiffs then moved to amend their complaint to add a
claim for fraud in the inducement with the factual basis thereof as delineated above. Id. The
trial court denied Plaintiffs’ motion.

On appeal, the Court affirmed the lower court’s ruling on the basis that the complaint
misjoined separate and independent causes of action. Id. The Court bolstered its decision to
dismiss the claim for fraud by referencing the fact that the contract claim on which the alleged
fraud was based was barred by the Statute of Frauds. /d (“Aside from this, the complaint
contained a greater infirmity which required its dismissal. The complaint shows on its face that
the plaintiffs’ claims, whatever they may be, are predicated upon an alleged breach of an oral

promise ...”).
Thereafter, the Court elaborated on its reasoning, stating:

“While it is contended by plaintiffs that they are suing for damages for fraud and
deceit, such an action under the circumstances of this case is simply an attempt in
an indirect manner to obtain damages for breach of contract. Since the provision
in the statute prohibiting any action to be brought on an oral contract within the
statute includes actions based indirectly on the contract, an action for damages
cannot be maintained on the ground of fraud in refusing to perform the contract,

- even though the defendant at the time of the making of the oral contract may have
had no intention of performing it.” /d. at 851 (citations omitted).

In support of it ruling, the Court also cited Dung v. Parker, 52 N.Y. 494, wherein the

Court stated:

“A contract void by the statute of frauds is void for all purposes. It confers no
right, and creates no obligation, as between the parties to it, and no claim can be
founded upon it as against third persons. It cannot be enforced directly or
indirectly ... He cannot say he was defrauded, and make that the substantive
ground for his recovery, because he had no right to rely upon a contract, which
when made, the law declared to be void. If he incurred expenses on the faith of
the promise, or relying upon the express assurance of the defendant that the
corporation would sanction the contract, it is his misfortune; but it furnishes no
ground of action.”

DEFENDANT’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 6
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In Zager, supra, Plaintiff alleged that the Defendant breached a written employment
contract. /d. at 427. Plaintiff also alleged fraud against the Defendant. The trial court dismissed
the first count on the basis that the alleged employment contract did not satisfy the statute of
frauds and that no exceptions thereto, to wit, part performance, applied. /d. at 430.

On appeal, the Court affirmed the decision of the lower court and thus dismissed the
breach of contract claim; the Court thereafter also dismissed the claim for fraud. Particularly
pertinent for present purposes was the Court’s rationale for dismissal of the claim for fraud:

“Additionally, fraud cannot be predicated on a promise which is unenforceable at

the time it is made. And this is controlling in the instant case because the

promises upon which the plaintiff relies for establishing fraud are unenforceable

even absent any fraud at the time of their utterance.”

Id; See also Ikeyima v. Shibamoto America, 213 Ga.App. 271, 272 (1994).

In the present case, the Defendant’s claim under the ICPA is barred against the Defendant
Hagood because the Court has already ruled that the alleged oral contract between Plaintiffs and
the Defendant Hagood is unenforceable under the Statute of Frauds. The following reasons
substantiate this contention.

First, the claim by the Plaintiffs under the ICPA is a substitute cause of action - a guise to
procure the contract damages to which Plaintiffs are not entitled since the Court ruled that the
contract from which said damages arose is unenforceable under the Statute of Frauds. Plaintiffs
themselves admit as much in their Memorandum in Support of their Motion to Amend
Complaint and their Amended Complaint.

In Plaintiffs’ Memorandum, they explicitly state: “Purely out of an abundance of caution

... the Plaintiffs desire to protect their right a [sic] recovery and therefore seek to amend their

claim to add a claim under the Idaho Consumer Protection Act.” By asserting that they are
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merely protecting their right of recovery and not alleging a new cause of action to procure
compensation for new and/or different damages, Plaintiffs admit that they are merely protecting
their previous right to damages under Counts 1-3. As their Motion merely seeks to preserve their
claim for the foregoing damages, Plaintiffs are thus not truly seeking damages different from or
in addition to those previously alleged and for which the Court has effectively ruled they are
precluded from recovering. Plaintiffs are simply attempting to circumvent the Statute of Frauds.
In their Amended Complaint, Plaintiffs do not simply add a cause of action under the
ICPA,; rather, Plaintiffs plead the additional cause of action “in the alternative.” On page seven

(7) of their Amended Complaint, it states: “Count 4 is plead in the alternative to Counts 1

through 3 and only in the event that the Court finds on the basis of the Statute of Frauds or

similar basis that no enforceable contract for the sale of real property exists justifying specific
performance or damages against Defendant Thomas A. Hagood under Counts 1 through 3.”

In light of the law cited above, the issue at bar, and the form in which Plaintiffs’
Amended Complaint is presented, it peaks one’s interest as to why Plaintiffs would plead Count
4 only in the alternative and only after the Defendant submitted his Motion for Summary
Judgment based on the Statute of Frauds. It certainly cannot be because Plaintiffs have sustained
damages in addition to those suffered from the alleged breach of contract. Otherwise, Plaintiffs
would be acting against their own interest, asserting damages for breach of contract under
Counts 1-3 while failing to do so for violation of the ICPA. If there were different damages, i.e.,
contract damages vs. tort damages, pleading in the alternative would be irrational as Plaintiffs
would not be pleading an amount of recovery in order to be made whole. Thus, the only true
way that pleading in the alternative would make sense would be if the damages sought in Count

4 were actually the very same contract ddmages alleged in Count 3. In light of this fact and

DEFENDANT’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 8
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because the Court did in fact bar Counts | through 3, Count 4 now stands alone as “an indirect
attempt to recover for the breach of [an] unenforceable promise.” Keriotis, supra, at 45. This is
again an attempt to circumvent the Statute of Frauds and is the precise conduct that the Courts in
the above-referenced cases unequivocally reject.

Second, if the Court were to allow Count 4 to stand, the Statute of Frauds would be
rendered a dead letter. Where a contract falls under the Statute of Frauds and is thereby rendered
unenforceable, damages stemming from the breached contract are not recoverable. The
reasoning is clear — one cannot recover damages for the breach of an unenforceable contract.
However, let us assume that in the same transaction there was a misrepresentation which rose to
the level of constituting a violation of the ICPA. Now if there are damages stemming from the
ICPA violation that are independent of the unenforceable contract, those damages would be
recoverable because they are independent of the unenforceable agreement. However, to the
extent that there really are no damages stemming from the misrepresentation, but just those
stemming from the breach, the Court should bar not only the claim for breach of contract, but
also the claim for violation of the ICPA. To rule otherwise would allow a litigant to recover
damages under the ICPA which would be unrecoverable under the Statute of Frauds. In essence,
it would provide a litigant a path to recover the exact damages for which the Statute of Frauds
forbids recovery. Certainly, a litigant is entitled to tort damages if indeed their cause of action
truly sounds in tort. However, where the tort is simply a way to recover contract damages on an
unenforceable contract, it is subterfuge and should not receive sanction by the Court. In light of
the contents of the Memorandum in Support of Plaintiffs’ Motion to Amend their Complaint and
Plaintiffs’ Amended Complaint, Plaintiffs are engaging in the foregoing subterfuge and should

be barred as a matter of law from doing so against the Defendant Hagood.
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Third, the facts in Keriotis, Canell, and Zager are extraordinarily similar to those in the
instant matter. In each case: 1.) There was an oral contract for the purchase of real property; 2.)
There was also an allegation of some sort of fraud or deceit; 3.) The oral contract was rendered
unenforceable under the Statute of Frauds; and 4.) The Courts barred actions for fraud (or
refused to allow amendment of complaint therefor) on the basis that to rule otherwise would be
to allow the litigant to do indirectly what he or she could not by law do directly. Although the
authorities cited are not Idaho cases, their reasoning is sound and persuasive.

In light of the above, Plaintiffs’ claim for violation of the ICPA against the Defendant
Hagood is barred as a matter of law as it constitutes an indirect attempt to recover for the breach
of an alleged promise that this Court has ruled is unenforceable.

V. CONCLUSION

Defendant respectfully requests that this Court grant his Motion for Summary Judgment,
filed concurrently herewith, and dismiss Plaintiffs’ claim against the Defendant Hagood for
violation of the Idaho Consumer Protection Act.

DATED this Lg_{%f June, 2009

DAVISON, COPPLE, COPPLE & COPPLE, LLP

#AKlex P. McLaughlin, of the firm
Attorneys for Defendant
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the %y of June, 2009, I served a true and
accurate copy of the foregoing instrument by placing the same in the United States Mail,
postage prepaid, first class mail, to the following:

Tom Dvorack X US.MAIL

Givens Pursley, LLP ______ Hand Delivery

601 W. Bannock St. ___ Facsimile Transmission
P.O. Box 2720

Boise, Idaho 83701

Phillip J. Collaer X U.S.MAIL
Anderson, Julian & Hull, LLP Hand Delivery
PO Box 7426. Facsimile Transmission

Boise, Idaho 83707

Terry Michaelson X U.S.MAIL

Hamilton, Michaelson & Hilty, LLP ______ Hand Delivery

1303 12" Avenue Road _____ Facsimile Transmission
PO Box 65 -

‘Nampa, ID 83653-0065

%Iex‘?’. McLaughlin
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Thomas E. Dvorak (ID State Bar ID# 5043)
Angela M. Reed (ID State Bar ID# 7221)
GIVENS PURSLEY LLP

601 West Bannock Street

Post Office Box 2720

Boise, Idaho 83701-2720
Telephone: 208-388-1200

Facsimile: 208-388-1300
SACLIENTSI0292\1\Motion to Amend Complaint. DOC

Attorneys for John Wakelum and Mike Ressler
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CANYON COUNTY CLERK
J DRAKE, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT FOR THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

JON WAKELUM, an individual; and MIKE
RESSLER, an individual doing business as
“M&M RE Holdings”,
Plaintiffs
V.

THOMAS A. HAGOOD, an unmarried man,

Defendant.

THOMAS A. HAGOOD, an unmarried man,
Third Party Plaintiff,
V.

BULLOCK AND COMPANY REALTORS
L.L.C., an Idaho limited liability company,
SCOTT BULLOCK, an individual, BILL
DOWNS AUCTION SERVICE INC.,, an Idaho
corporation, and Scott Bullock, an individual
and LARRY DOWNS, an individual,

Third Party Defendants.
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COMES NOW, Plaintiffs, Jon Wakelum and Mike Ressler, by and through their
attorneys of record, Givens Pursley LLP, hereby moves this Court for an order allowing
amendment of this complaint to the form attached hereto (changes from Previous Amended
Complaint indicated by redlining). This Motion is made and based upon Rules 15(a) of the
Idaho Rules of Civil Procedure and the interests of justice and the Memorandum in Support of
the Second Motion to Amend, which is filed contemporaneously herewith.

Vs d
DATED this_7 ’day of July, 2009.

GIVENS PURSLEY LLpP

A

Thdmas E. Dvorak
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on this f ;Zay of July, 2009, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

Jay Gustavsen U.S. Malil
Davison, Copple, Copple & Cox Overnight Mail
Washington Mutual Capitol Plaza, Suite 600 Hand Delivery
199 North Capitol Blvd. > Fax

P.O. Box 1583

Boise, Idaho 83701

Phillip J. Collaer U.S. Mail
Anderson, Julian & Hull, LLP Overnight Mail
P.O. Box 7426 Hand Delivery
Boise, ID 83707-7426 < Fax

Terry Michaelson U.S. Mail
Hamilton Michaelson & Hilty, LLP Overnight Mail
1303 12th Avenue Road Hand Delivery
P.O. Box 65 v« Fax

Nampa, ID 83653-0065

e

Thomas¥. Dvorak
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Thomas E. Dvorak (ID State Bar ID# 5043)
GIVENS PURSLEY LLP

601 West Bannock Street

Post Office Box 2720

Boise, Idaho 83701-2720

Telephone: 208-388-1200

Facsimile: 208-388-1300
125421 2

Attorneys for John Wakelum and Mike Ressler

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT FOR THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

JON WAKELUM, an individual; and MIKE
RESSLER, an individual doing business as
“M&M RE Holdings”,

Plaintiffs
V.

THOMAS A. HAGOOD, an unmarried man,
BULLOCK AND COMPANY REALTORS,
L.L.C., an Idaho limited liability company,
SCOTT BULLOCK, an individual, BILL
DOWNS AUCTION SERVICE, INC,, an
Idaho corporation, and LARRY DOWNS, an
Individual,

Defendants.

THOMAS A. HAGOOD, an unmarried man,
Third Party Plaintiff,
V.

BULLOCK AND COMPANY REALTORS
L.L.C., an Idaho limited liability company,
SCOTT BULLOCK, an individual, BILL
DOWNS AUCTION SERVICE INC., an
Idaho corporation, and Scott Bullock, an
individual and LARRY DOWNS, an
individual,

Third Party
Defendants.

Case No. CV (08-8465

SECOND AMENDED COMPLAINT
FOR DECLARATORY JUDGMENT,
SPECITFIC PERFORMANCE AND
BREACH OF CONTRACT AND
BREACH OF CONSUMER
PROTECTION ACT
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COME NOW, Plaintiffs, Jon Wakelum (“Wakelum”) and Mike Ressler (“Ressler”), by
and through their attorneys of record, Givens Pursley LLP, who for causes of action against
Defendant, allege and complain as follows:

PARTIES, JURISDICTION AND VENUE

1. Plaintiff Ressler is an individual who resides in Canyon County, Idaho, who has
done business as “M&M RE Holdings.”

2. Plaintiff Wakelum is an individual who resides in Canyon County, Idaho.

3. Defendant Thomas A. Hagood (“Hagood”) is the owner of certain real property
located within Canyon County, Idaho, which is the subject of this dispute, and it is believed that
he resides at 3649 Oxbow, Nampa, Canyon County, Idaho, 83687.

4, Jurisdiction and venue are proper pursuant to Idaho Code Sections 5-401, 5-514,
1-701, 1-705 and other Idaho law.

GENERAL ALLEGATIONS

5. Defendant Hagood is the owner of record of three (3) parcels of real property
located in Canyon County, Idaho. These are hereinafter referred to as “Parcel 1,” “Parcel 2” and
“Parcel 3.”

6. A true and correct copy of the legal description for Parcel 1, Parcel 2 and Parcel 3
is attached hereto as Exhibit “A”; provided, however, any of the property rights included in the
Judgment and Decree of Condemnation in favor of the City of Nampa entered on December 7,
2007, in the case of City of Nampa v. Jeff Hagood, et. al., CV-05-4595, and recorded as
Instrument No. 2007080423 in the real property records of the Canyon County Recorder on
December 12, 2007, is encompassed within and, is hereby specifically excluded from, Parcel 1,

Parcel 2 and Parcel 3.
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7. Defendant Hagood did retain Bullock and Company Realtors, LLC, an Idaho
limited liability company (“Bullock and Company”), to hold an “absolute land auction” of

Parcels 1, 2 and 3 on August 6, 2008, at 1:00 p.m.

8. Bullock and Company did advertise said sale and make arrangements to conduct
said sale.
9. A true and correct copy of one such advertisement is attached hereto as Exhibit

«g.”

10.  Said advertisements of sale did include words to the effect “ABSOLUTE
AUCTION (SELLS TO THE HIGHEST BIDDER — NO RESERVE).”

11.  Plaintiffs did attend said auction sale.

12. Plaintiff Wakelum was the highest bidder at said sale on Parcel 3, his bid was
accepted by Bullock and Company, and he was awarded said parcel by Bullock and Company,
the auctioneer. |

13.  Plaintiff Ressler was the highest bidder on Parcels 1 and 2, his bid was accepted
by Bullock and Company, and he was awarded said parcels by Bullock and Company, the
auctioneer.

14.  Defendant Hagood did attend said sale and did witness the bidding and the
acceptance of the high bids by the auctioneer and the awards of the high bids by Bullock and
Company, the auctioneer.

15. At the conclusion of the auction, Bullock and Company did take threewe standard
RE-23 COMMERCIAL/INVESTMENT REAL ESTATE PURCHASE AND SALE
AGREEMENTS, and the Auctioneer did fill in the blanks on each form in a manner consistent

with the advertised terms of the auction, and
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a. did present for signature to Ressler and did in fact secure Ressler’s
signatures upon-the RE-23 AGREEMENTSs with an ID# of LT100 for
Parcel 1 and ID# L. T200 for Parcel 2, a true and correct copiesy of which
areis attached as Exhibit “C.”; and

b. did present for signature to Wakelum and did in fact secure Wakelum’s
signature upon the RE-23 AGREEMENT with an ID# of LT 300 for
Parcel 3, a true and correct copy of which is attached as Exhibit “D.”

16.  After the acceptance of the high bids and the preparation and completion of the
RE-23 Purchase and Sale Agreements described above, Defendant Hagood did refuse, and
continues to refuse, to go through with and enter the sale contracts contemplated and promised
by the terms of the absolute auction and to sign the documents necessary to effectuate said sales
on the advertised terms.

17.  Plaintiffs have properly tendered the earnest money called for in the terms of sale
and RE-23 Agreements.

18.  Plaintiffs are ready, willing and able to effectuate the sales of the Parcels to them
on the terms, have been willing to do so at all times relevant hereto, and remain willing to do so.

19.  If the property in question is sold to another buyer or buyers, Plaintiffs will suffer
irreparable harm because of the unique nature of the real property involved.

20.  Plaintiffs are without an adequate remedy at law because of the unique nature of
the real property involved.

COUNT 1
Declaratory Judgment

21.  Plaintiffs reallege and incorporate by reference all previous allegations.

22.  Counts I through II are plead only against Defendant Thomas A. Hagood.

23.  Plaintiffs are persons whose rights, status or other legal relations are affected by a

contract for auction and are entitled to have a question of the construction or validity arising
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under the contract and to obtain a declaration of rights, status or other legal relations thereunder

by declaration of the Court.

24.  As a result of Defendant’s actions, Plaintiffs are entitled to declaratory judgment

pursuant to Idaho Code Section 10-1201, ef seq., against the Defendant, including findings that:

a.

the auction in question was advertised and held without reserve and was
absolute;

Defendant Hagood made an offer or offers to sell when the auction sale
was advertised;

each plaintiff accepted the offer on their respective parcels described
above by making the highest bid on each such parcel;

each such bid was a legitimately submitted bid,

that no later than upon the entry of each such bid with no other higher
bids, and otherwise in accordance with the terms of the auction and the
acceptance of said bids by the auctioneer, that defendant Hagood became
absolutely committed to the sales to Plaintiffs;

Defendant Hagood was not entitled to withdraw the property from the sale
simply because he was not pleased with the bids or otherwise;

Defendant Hagood’s conduct amounts to a breach of his obligation
pursuant to the auction contract or contracts for auction;

Defendant Hagood is obligated to enter into appropriate agreements in the
form attached hereto to convey the parcels to each of the respective
Plaintiffs and to convey the parcels at the time called for by said
agreements;

the purchase price for each of the respective parcels be reduced and offset
by any damages awarded by the Court in this action; and

the purchase price for each of the respective parcels be reduced and offset
by any reasonable attorneys’ fees and costs awarded by the Court to the
Plaintiff’s in this action;
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COUNT 2
Specific Performance

25.  Plaintiffs reallege and incorporate by reference all previous allegations.

26.  Plaintiffs are entitled to a judgment requiring, ordering and enjoining Defendant
Hagood to specifically perform and enter into appropriate contracts to convey to each Plaintiff
that property to which he is entitled under the auction contract or contracts.

27.  Plaintiffs are entitled to a judgment requiring, ordering and declaring that,

a. Defendant Hagood is bound as if he had entered into contracts in the form
attached hereto to convey said parcels to the Plaintiffs in accordance with
the terms of the advertised auction;

b. In accordance with I.R.C.P. 70, if the Defendant will not sign said
instruments to convey the parcels at the appropriate time, the Clerk of the
Court or the Court itself, at the expense of Defendant, will be empowered
and authorized to sign the instruments of conveyance in place of
Defendant or to enter a suitable judgment or order suitable for recording in
the real property records decreeing the such conveyance has been made.

COUNT 3
Breach of Contract/Monetary Damages

28.  Plaintiffs reallege and incorporate by reference all previous allegations.

29.  Plaintiffs are entitled to a judgment for monetary damages against the Defendant,
in an amount to be proven at trial with respect to each Plaintiff, which said amount will exceed

$10,000.

30.  Said damages to include, without limitation, any and all reasonable foreseeable
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damages flowing from and resulting from Defendant’s breach of the auction contract or

contracts.
COUNT 4
Violation of the Consumer Protection Act
31.  Plaintiffs reallege and incorporate by reference all previous allegations.

32.  Count 4 is plead in the alternative to Counts 1 through 3 and only in the event that
the Court finds on the basis of the Statute of Frauds or similar basis that no enforceable contract
for the sale of real property exists justifying specific performance or damages against Defendant
Thomas A. Hagood under Counts 1 through 3.

33.  Count 4 is pled as against all Defendants.

34. The aforementioned auction sale constituted trade and commerce as defined under
Idaho Code Section 48-602(2).

35.  The sale of real property falls within the definition of “goods” under Idaho Code
section 48-602(6) and/or “services” under Idaho Code Section 48-602.

36.  To the extent the Statute of Frauds or similar law prohibits or renders void or
voidable a sale of real property at “absolute auction”, Defendants conduct in advertising,
conducting and otherwise representing that an absolute auction of the real property at issue in
this case without full disclosure of such prohibition or potential for a void result violated the
Idaho Consumer Protection Act, Idaho Code Section 48-601, ef. seq.,and applicable rules
promulgated by the Idaho Attorney General, I.D.A.P.A. Rule 04.02.01.01, et. seq., in that it:

a. Represented that goods or services had characteristics or qualities that they
did not have;

b. Constituted an act or practice that is misleading, false or deceptive to the
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consumer,

c. Constituted an initial offer to sell goods or services with material
contingencies, conditions, or qualifications attendant to the offer without
clearly and conspicuously disclosing such contingencies, conditions or
qualifications (I.D.A.P.A. Rule 40);

d. Constituted a direct or implied representation that goods or services could
be purchased for a specified price, when that was not the case (Rule 60)

37.  Plaintiffs are entitled to recover their actual damages or $1,000.00 per violation of
the Consumer Protection Act in accordance with Idaho Code Section 48-608, whichever is
greater, and a reasonable attorney fee pursuant to Idaho Code Section 48-608.

COUNT S

Declaratory Judgment: Duty of Auctioneers
38. Plaintiffs reallege and incorporate by reference all previous allegations.

39. Count 5 is plead as against as against all Defendants.

40. That Bullock and Company Realtors, L.L.C., Scott Bullock, Bill Downs Auction

Service, Inc, and Larry Downs (the “Auctioneer Defendants™) worked together jointly to hold the

absolute auction that is the subject of this lawsuit and were jointly and severally responsible as

auctioneer for that auction.

41, Plaintiffs are entitled to an declaratory judegment and order of this Court in

accordance with Idaho Code Section 10-1205, as said judement and order would have the effect

of terminating a controversy or removing an uncertainty.

42, Specifically, Plaintiffs are entitled to a declaratory judgment declaring and

decreeing that:
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43.

Said Auctioneer Defendants were duly authorized and empowered to

make and execute a duly sufficient memorandum of sale on behalf of

Defendant Hagood for purposes of the statute of frauds;

That the three standard RE-23 COMMERCIAL/INVESTMENT REAL

ESTATE PURCHASE AND SALE AGREEMENTS prepared in this case

would have been sufficient memorandums for purposes of the statute of

frauds had the same been executed by any of the Auctioneer Defendants:;

and

That the Auctioneer Defendants, as a matter of equity, still have the power

and ability to execute said RE-23 COMMERCIAL/INVESTMENT REAL

ESTATE PURCHASE AND SALE AGREEMENTS and that Defendant

Hagood is estopped from denying said authority,

In accordance with Idaho Code Section 10-1208. Plaintiffs are entitled (a) to any

reformation of said RE-23 COMMERCIAL/INVESTMENT REAL ESTATE PURCHASE AND

SALE AGREEMENTS so as may be necessary to make them current, and (b) to an order and

judgment compelling and requiring the Auctioneer Defendants to execute said reformed RE-23

COMMERCIAL/INVESTMENT REAL ESTATE PURCHASE AND SALE AGREEMENTS

and authorizing the Clerk of the Court or the court itself to execute in the Auctioneer Defendants

stead in accordance with LR.C.P. 70.

44,

COUNT 6

Negligence

Plaintiffs reallege and incorporate by reference all previous allegations.

45.

Count 4 is plead in the event that the Court finds pursuant to Count 5 that the
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Auctioneer Defendants no longer have authority to execute Purchase and Sale Agreements on

behalf of Plaintiff Hagood.

46. Count 6 is pled as against Defendants Bullock and Company Realtors, L.L.C..

Scott Bullock, Bill Downs Auction Service, Inc, and Larry Downs.

47. The Auctioneer Defendants owed a duty to the Plaintiffs timely execute a

sufficient memorandum of sale for the absolute auction in order to satisfy the statute of frauds.

48. The Auctioneer Defendants failed to perform this duty.

49, The failure to perform said duty amounted to negligence on the part of the

Auctioneer Defendants

50. Plaintiffs have been damaged by the Auctioneer Defendants failure to perform

said duties in an amount to be proven at trial.

37
ATTORNEYS’ FEES AND COSTS

Plaintiffs have been required to retain the services of Givens Pursley LLP to prosecute this
matter. Plaintiffs have incurred and will continue to incur attorneys’ fees and costs in connection
with this lawsuit pursuant to contract, and Idaho Code Sections 12-120(3), and 12-121 and 48-
608; and I.LR.C.P. 54. Plaintiffs are entitled to their reasonable attorneys’ fees and costs in the
amount of $3,000.00 in the event of a default judgment, or in such other and further amount as
may be awarded by the Court at the appropriate time in the proceedings.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for judgment in their favor and against the Defendant,

both jointly and severally, for:

1. On Count 1,
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2. On Count 2,

3. On Count 3, a monetary judgment in favor of Plaintiffs and against Defendant
Hagood in an amount to be proven at trial with damages with respect to each Plaintiff;

4. On Count 4, in the alternative to the relief sought in Counts 1 through 3, and only
in the event the Court determines that no enforceable contract existed under the Statute of Frauds
or similar law, then for an award of damages in an amount to be proven at trial against all
Defendants, jointly and severally.

3. On Counts 5 and 6, for the relief sought in each said count.

5:6.  On all Counts, a judgment and order requiring Defendants to pay to Plaintiffs,
pursuant to the Idaho Code sections cited herein, their reasonable attorneys’ fees and costs
incurred in connection with this lawsuit; and

6:7. _ For such other and further relief as this Court deems just and appropriate in the
premises.

DATED this day of June, 2009.

GIVENS PURSLEY LLp

Thomas E. Dvorak
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

[ hereby certify that on this day of June, 2009, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

Jay Gustavsen U.S. Mail

Davison, Copple, Copple & Cox Overnight Mail

Washington Mutual Capitol Plaza, Suite 600 Hand Delivery

199 North Capitol Blvd. Fax

P.O. Box 1583

Boise, Idaho 83701

Phillip J. Collaer U.S. Mail

Anderson, Julian & Hull, LLP Overnight Mail

P.O. Box 7426 Hand Delivery

Boise, ID 83707-7426 Fax

Terry Michaelson —US. Mail

Hamilton Michaelson & Hilty, LLP — Overnight Mail

1303 12th Avenue Road S IP:Iand Delivery
ax

P.O. Box 65
Nampa, ID 83653-0065

Thomas E. Dvorak
Attorneys for Plaintiffs
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EXHIBIT “A”

Legal Descriptions Parcel 1

COMMENCING st the Northwast corner of tha Soulh Half of the Southsast Quartar of Sactlon 13, Township 3
North, Ranga 2 Wes!, Bolss Moridian, Canyon County, lduho, and running

Esst a distanca of 279.1 fest along the North boundery line of the sforedescribed South Helf of the Soulhaast
Quarter of Saclion 13 1o the POINT OF BEGINNING; thahse

South a distancs of 322 foel, move or laas, o the canter of the Dewaey lirigation Lateral; thenve

South 75" 30° East a distence of 358.6 feet to the Intersadlion of Ihe centeriine of the Slate Highwey; thence
Norih 58° 8’ Esat a disfancse of 74.3 fest slong the centeriing of the State Highway; thence

Norih 44* 15" Wasi a distancs of 481 4 faat to the interaaciion of the North boundary line of the South Half of

thie Southeast Quarter of the aforedescribed Saclion 13; thence
West a distance of 71.8 feet to the POINT OF BEGINNING.

Legal Description for Parcel 2

A part of tha South One-Hell of the Southsast Quarter of Seotion 13, Township 3 North, Range 2 Wast of tha
Bolga Merldian, Canyon County, Ideho, more poriculary dsscribed as follows:

BEGINNING at tha Northweat comer of the South One-Half of the Southaast Quarter of Saction 13, Township 3
North, Ranga 2 Wast of tha Bolse Merddian, and running South 312.7 faat along the Noeth and South center line

of tha aforesaid desoribed Secllon 13; thance
South 89°12' Enst 235.0 faet along the canier of the Deway Inigetion Leteral; thence

South 78° 30" East 44.4 feat; thanoe .
Notth 322.0 footl, more or less, 1o the intersection of tha North boundary line of tha South Ona-Haif of the

Southeast Quarer of tha shave described Section 13; thance
Wost 276.1 feot lo tha point of beginning,
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Legal Description for Parcel 3

The North 300 feet of the Southeast Quarter of the Southwest Quarter and a portion of the
South Ong-Half of the Northeast Quarter of the Southwest Quarter, Section 13, Township
3 North, Range 2 West of the Boiso Meridian, Canyon County, ldaho, afl more particularly

described as follows:

Commencing at the Southieast corner of the Northeast Quarter of the Southwest Quarter,
Section 13, Township 3 North, Range 2 West of the Boise Merldian, Canyon County, Idaho
and running

South 0° 33’ 54" Wast 300.00 feet along the Easterly boundary of tho sald Southeast
Guarter of the Southwest Quarter, Section 13 to a point

North 80° 21" 11" West 1,300.37 fast along a line parnﬂel with and 300.00 feet
Southerly {rom the Northerly boundary of the sald Southeast Quanter of the Southwest

Quarter, Section 13 to a point; thencs
North 0° 18" 47 East 300.00 feet along the Wastorty bhoundary of the sald Southeast

Quarter of the Southwest Quarter, Section 13 more or less to the Northwast comer
thereof; thence continuing

North 0° 18" 47" Enst 221.27 fuet along the Waesterly houndary of the Northeast
Quarter of the Southwest Quarter, Section 13; thence

South 89° 41" 13" East 200,00 feet to a point; thence

South 69° 38 40" East 63,88 feat.to a point; thence .

South 89° 21' 36" East 801.59 faet along a Jine parallel with and 202.00 feot
Southerly from the South houndary of East Newby Sireet as shown on the plat of Nampa
Industrial Corporation Fitth Additlon Phase No, 1, Nampa, Canyon County, ldaho,
according fo the plat filed in Book 27 of Plats at Page 47, records of sald County, more
or lass to the Wasterly boundary of Block 2 of sald Plat; thance

South 0° 33’ 54" Wast 200,99 fest along sald Westarly boundary of sald Block 2 and
its Southerly extension, more or less to a polnt on the South houndary of the Northeast
Quarter of tha Southwest Quarter, Saction 13; thence

., South 89° 21° 11" East 250.00 feol along sald Southerly boundary of the Northeasat

Quarter of the Southwaest Quarter, Section 13 {o the POINT OF BEGINNING.

FOR DECLARATORY JUDGMENT, SPECIFIC
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EXHIBIT “B”

Auction Advertisement

usmo(] ALeT] ~ 9201-1$6-807 Hoo[n

q Fa10y

0101

99+

s

‘qq ‘edure

)

| ‘s101[eay Aueduwo)) g yooymg

I 110N

NOTEN X0

NT, SPECIFIC

SECOND AMENDED COMPLAINT FOR DECLARATORY JUDGME
PERFORMANCE AND BREACH OF CONTRACT AND BREACH OF

CONSUMER PROTECTION- 15

000385




EXHIBIT “C”

“ ]
Pageiofs
RE-23 COMMERCIAL/INVESTMENT
REAL ESTATE PURCHASE AND SALE AGREEMENT @
THUS 18 A LEGALLY BINDING CONTRAGT, READ THE ENTIRE DOGUMENY, INCLUOING ANY ATTACHMENTS.
’ 1F YOU HAVE ANY QUESTIONS, GONBULT YOUR ATTORNEY ANDIOR ACGOUNTANY BEFORE SIGNING. et
1 In# 4'7"//}47 DATE &L
2 ~
3 LSTING Aaeucv.gzdéz! ‘. Ofion Phoned_gA~ e Fun b ~r g
: Listing Agen! Phone# -
7 SELLING AGEN] Fax# o b
¢ Selling Agent eyt () E-Mail sten X, SBhone
W teuvErR_(M\ B¢ «,‘E- Hellimgs  ade o0 ASans
agrass lo sell the following dascdbed real asiele horainafier rofamed fo

s (Herelnatter calied “BUYER") sgrees 1o purchase, and the undarsigned SE!
: AS j LRL i 2A LD

fa 82 *‘PROPERTY" COMMONLY KNO!

" cliy Counly, 0, Zp 2 Jegally desciived 86: . Lone.. BT AEL

:: OR Legsl Dascriplion Attached as addendum#_____Z ___ (Addandum must chomp ny original offor,)

2.8 20025040 PURGHASE Pmce.WM‘“ﬂﬂ% DokLARS,
"W payabis upon the faliowdag TERMS ANO CONDITIONS {not indiuding clow Bla) ”

21 3, FINANCIAL TERMS: Note: A+C+D must add up to totat purchase prce,
’1 0D

(AN M'__mnzsr MONEY: BLYER hevety deposils
L as Earnast Monoy avidencad by:[[] cash [] personal check [ asxhi ack Dnm- {chin date):
and & receipt Is bereby scknawiedged, Exment M tobe doposlun in trust account

uther,
upen racalal, or ¥ upon accaptance by all panles and shall be held by: [ Uviing Broker [4) Soliing Broker
g [ ﬁ fot the enett of live purties heteto,

(B), ALL CASHOFFER: [INO YRS I CASH OFFER, BUYER'S CBLIGATION TO CLOSE SHALL NDT [:1:] SUIJECT TO ANY FINANCIAL
CONTINOENCY, BUYER agrdins 1o provide SELLER within __ = _ business days fiom the dale of g nt by all parties,
evidancs of sulelant funds and/or procasds nacassary (¢ elota fransacian. Accaplable documantatinn Includas, bt h nol hmlm fo; & oopy of a recent
bank or fvancial stalement or contraci(s) for the sale of BUYER'S currenl residence or other proparty (o bo aekd.

€ 3 FINANGING:
Additlonal fnanciel terms are ypesified under the heiding "*OTHER TERMS AND/OR CONDITIONS” (Sadtlan 5 balow).
(] Additional financisl terms are sonteined in & fineneing wddendum of same dals, altvched heralo, signed by both parlies,

. $0.00 AFPRoleATz FUNDS DUR PRoM BUVERS AT CLOSING; {Not Inchuding oiosfng austa) Casy at closing lo be paid
by BUYER at claaing In GOOD FUNDS, inck cash, P funds, certified chack of cashiar's chosk.

4. BECTION 831 TAX DEFERRED EXCHANQE: By chadking alther or both of the boxes thit foliow, # is hereby acknowiedged by Ihe parties (hat

nlends lo usa the purchess end sala omw PROPER‘N as an mml partof & 1aX dafarrad lke-kind axghangs as allowad under

Sﬂﬁﬁm 1 1 of e lnmml Revanue Code (ihe "Exchangs®), For purp ; ) the party ling in the Exchangs shall ba koniifisd as

the “Exahwnger.’ If sithar box above lv ohacked, lbm the pmﬂw ncocnlze mat » mvterisl part of the Exmlnwra consideration for entering into the

agreamant for the purchase and axls of the PROPERTY Ia the succassful complation of the exchange. The partles agrea 10 833t euch viher in the

completian of such exchange by caoporating with each othar biy signing any and all reiavant documents pravided that the party nat doing th Bxshange stiall
not Inciw any Habities, custs, fees, or laxes in exvess of those whish tst pery woukl have inourred tad this banssetion nol bean an Exchange,

ERlBRYgsNRRYES

w
~

TERTBaEsLsAL 22

8. OwERu"I"!ER% ANDIOR CONDITIONSS mwmmumw subjact loma(nﬂ g special tcrm-. Iderutiops sndfor corying which
mi L] ool e X ke, “
B 02 L1 eLx, amm ’.’7
Wmmﬂ? e L L
ZE2sA y "
W’mm AW YT
1]
5
2 TEMS INCLUDED & BEXCLUDED IN THIS SALE: All axisting fixlures and Ailings that sre attached lo the PROPE INCLUDED IN
L] 6 ! ’ﬁs D{unhu axduded below), ard shal] be tun.af ng ?ec':l. flans, Thvg: indud': ?m! are noot Tisnitesd to, ﬁll:m nd'i%amd 55’5

ay wvomrgv. -mm talovigion antennae, sateliite dish, Minched plumbing, balhreem wnd lighting fixture, window sureens, screan doors, storm dnars, sistm
windows, window covaringa, garage door opanar(s) and uansmitter(s), exterlor troas, plants or shrubbery, water heeling appamive andt fictures, stieched
az  fireplace aquipment, awiings, wmmnw. coofing and haaling systams, afl fangss, avers, bulll-in diabwachors, (U8t tenks ang lmgwon fitures and
02 equipment, that are now on or used in connaciion Wi the PROPERTY and shall ba includad In tha sals unlasc othaiwise provided hareln, BUYER should
o¢  oxiisly himsailhersell that b ccmmn of the Inciuced ltems Is acceptabie.
#8  |A)ADDITIONAL [TEMS SPECIFICALLY INGLUDED IN THIS SALE:

[
8y
L] e
lUYlR‘G Ina1S {_Yomeme X Youe X & 47 SELLER'S Infilale ( 0 )Dala
™Ml mnmmwwmmAmﬁmummnn.mmrmmumuuwmumamww»mmum-mwm-m...ms.sam.
siions! Axaockaion of REMTORGR, UBE By ANY QTHER PERS o REALTORS®, Inc. At ighis resanced,
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e {B). ITEME SPRECIFICALLY EXCLUDED IN THIS 8ALE;

Yo e

7 e

”

ked

w7, TITLE CONVEYANCE. Tille of BELLER I3 o be crveyed by Ml.warranty deed Uspesidwamanty geedor O deed.and b fo be
% ond rsurable except {or rights reservad I federal pﬂ 18, 6lale 07 ruitrond deeus, bullding or uye restictions, building and zonin nauulwns

markelable
78 and ordinancas of any governmaniat unit, and tights of vay and eacemants estabiishad or of record, Lisns, encumbrances o defects (o be discharged by
77 SELLER may ba pald out of purchase monsy al dot of clonln?. No lens, ancumbrancas or dafacts which ara to ba discharged of aseuned by BUYBR orta
78 which Gtle Iy taken subject to, exist unless otherwise specified In this Agreement,

80 B, TITLE INSURANCE: There may be types of liile Inswance oovereges avaitable other than thova fisted below ond parties to this agreement
8 arg advised to talk to n titls company about any othar coverages avaliable that will glve the buyer additioral soverage,

(A) PRELIMINARY TITLE coxsm‘mlnr Priorto cloaing tre fransaclion BSE.LER o [ BUYER shall fumish {o BUYER a praliminaly commiimant of a
title Insurance Wiw{ condition of ihe thie (6 seid PROPERTY, BUYER shall have business day(a) from receip! of the praﬁmhlry
sommitrant or not fawer han MWW (24) hwm prier to closing, within which to objeatin tha condilion of the [iie &a set forth In the praliminary

commman if BUYER doas not sy object, BU ;m be daamad to hava accapted the aandﬂ!onﬁ of tha UiR, K Is egread that It the tite o! uld
PRUPERTY s not markatabla, or cannat bo mdv w 4 businosx day(s) afler notloa comalning a writien statement of dafact |s delivered io
BELLER, BUYER'S Eamuat Momy deposli vill be ra«mtd to BUYER and SELLER shed pay for the coal of tite insurance cancallalisn fos, escrow and

fuged fos, I any.
(). TITLE COMPANY: Tha parties agree that "7 0% _ nct. it &
iy _4%@‘.4 parles ag shail provide tha tille policy and preliminary feport of commiimant.

logated el

7z
(C). STANDARD COVERAGE QWNER'S POLICY: SELLER shall within a reasonable Uma aftar ciotfng fumish e BUYER a tile fmuuna pohoy In the
amount of the purchase price of fhe PROPERTY showing marketabia and insuranle litls subjact to the nd dafe utln
ihis Agreement to be disehuiged or wesumed by BUYER unless cthemvdse provided hemin, The mk nwxm«l by the rm- company in the -uudard
coverage polley Is limftad to mutters of public record, BUYER shall mm B ILTAALTA Qwaver's Polley of Yite mmnu. A ile  oumparty, at BUVB&
raquent, can provida infoxamion abols the cvmhmx. , doskabllily, covarage and cost of vatious title Insurance it BUYER
dayirey litle coverage other then that required by s paragraph, BUYER shall instruct clasing agency in writing and pay any Incmuo in cost unless

Vet othetwite provided herein,
101 (D), EXTRNDED COVERAGE LENDER'S POLICY (Mongagee policy): The landar may raqulie that 8UYER (Horowar} fumish an Extended Coveraga

190 Lender's Policy, This extendud covarage lender's policy vonviders matiera of public record and addillonally Insures agains! cartaiy mattars nol shewn in the
184 public record, This extended coverage londar's poligy is solely for the benefit of the tender s only proteats the lenter.

105

10 9, INBPBOTIONIDUE DILIGENGE:

wr {N R shail have the right to conduct due dmy«m inypections, Investigations, tests, surveys and other studics al BUYER'S axpense unlass
104 hdtemd below or ngmd upon Inwndw the pastias, BUYER chooses (2] have inspowon?) [ notto have lnspecﬂon(s{”lm ER mmuu
] Indar of thiz 8 9 AUYER shall, within usinass day(s) of ascepiance, cornpial spections and glve

nm 10 hsve Iy &Kip the rema
" w:&:n notice of disspproved Hems. BUYER i3 strongly advised lo exe ihesa rights and to make BUYER's own sslaction of pmtasl!enlts
il whh apm isly quolifations to conductinspections of the entire PROPERTY, The clowing of this trsnsaciion s conditioned upen BUYER's satisfacilon or

vz walvar af the fol) uwmg aontingancies,

E; BHARED INSPEGTION [TEM; - SHARED
00878 PAID ay BUYER | SELLER | EQUALLY | N/A QOSTS PAID BY BUYER | SHLLER |EQUALLY| NIA
Em'"{?“u Inapacion P Hazardous Wete repari(s) L
Eprz‘u-mnsuaul Inspeaion -~ Oihar suhsianaes hatandour whum-n) .
L
¥ ralavent

{Phase 1) v orumems i

Survay Frd Uiiives and Zoofng Budea Lo

Waler Righta e Paat, dry rat & sinizsursl nspaction(s) =

lmm Huzand " g‘amphm Ag* Amarican With e

Sokis) wna Percaistion Tesi(s) w v
m
114 (] The following and afe shail by provided by the SELLER to Ihe BUYER us part of the BUYER'S inspection/due diligence:
18 T # .
8 [
[}
1

BUYBR'S inflals {_ Yoo X ) Dats f’/z«] . SBLLAR'S Inklaie( It YOau

This Town e piTmed wad Sivistboid by e kinho Aasociarin of REALSORE®, toe. Tis fargs has By des( foruse by the rest nuaia p I W siw b of the
Nailons! Associaion of REALTORBEG USE BY ANY OYHER PERBON B mnmmn.nomm 1829 ARSIOn of REALTORE®, In6, A Mh08 cetvad.
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114 (B}, SATIGFACTION/REMOVAL OF INSPECTION DUR OILIGENCE CONTINGENCIES;

10 1), If BUYSR does not within the strict time pericd specified give to SELLER written nolioe of disapproved Items, BUYER shal esnclutively be
124 dasmad 10 have; (a) complaied all inspeotions, Invesligations, review of spplicable doquments and disciosures; (b) elecied 1o procasd with the
122 transacilon and () assumad all lablilty, reapansiofity and sxpanse for repaks or carrsiions other than for lems which SELLER has otharwise
m agraed in wiiting 1o tepair or coracl :

£
1L 2), I BUYER does within the sirict fime perlod specified give lo SELLER wrilien nolice of disapprovad llems, BUYER shall provide to SELLER

120 pertinent section(s) of written Inspection reports, SELLER shall have =7 business dey, ? in which to respond in writing, The SRLLER, &t
a7 tiralr aption, My carrect tha llame 35 spacified by the BUYERS In thelr TeRer or iRy elect not 10 do 5o If the SELLER agrees to comract tha llems
2 agkad far in tha BUYERS lsttar, thon both panisa agras that thay will cantinue will the [réngaction and proceed fo olosing, This wit remove the

120 BUYER'S nvpsction contingancy,
" 3). if SELLER elwgte riot fo sorrect tha dixapproved items, or doed nol respord in willing within the strict ima poriod spedified, than tha BWER%B&

132 hava the optlon of alther continuing the {ranaction without the SELLER being responsitle for somesting these daficiendes or giving the SBLL
w writlan natea within__—~ hualnass daya that they will not cantinua with the ransaction and demand the retum of their Eamest Monay,

138 4), If BUYER dosa not give such wiilten notice of ganveltation within the sirict ime periods specifiad, BUYER shall conclisively ba desmad to have
otadd {0 prosasd with The tansaciion without repalrs or corrections olher an for ilems wilh SELLER hay othierwise agreed In wriling lo rapalr or
1w cotrett, SELLER shall muke the PROPERTY avaliable for all inspections. BUYER shail keap the PROPERTY frew end clesr of llens; Indamnify and
w hoki SELLER harmisss from all lablllly, clalms, demants, darnzges and toats; and repalr ary demages arfeing fram the inspections, Ny lnspections
" m ba mude by any governmantal huliding or zening inspector or govemmant empioyse without the prior cahsent of SELLER uniess required by
148 faw,

141 10, MINERAL RIGHTS: Any and all mineral rights appunanant o the propery are indluded in end arg part of the sale of Ihis propanty unjess otherwine
143 agrood Io by tha panies in witing.

149 11, WATER RIGHYS! Any and all waler rights intluding but not limitad to water systams, walls, springs, lakes, slreems, ponds, tivers, ditches, ditch
148 “%n’!s. and the Nke, If any, eppurtenant to the property sre Invluded in and are w part of tha saln of this proparty unlass othanwise agraad to by the partles In
a7 ng,

140 42, ADDITIONAL COST#: Costs In addiilon 10 thase lsted balow may ba inourred by BUYER snd SELLER unluxe otherwise agreed herein, or provided

140 by law or requined by lander, or otherwise stated hareln. The balow cosias wil bs pald as indicated, Some dosls are subject {0 loan progrem requirements.
8 SELLER sprees to pay up to of tender requived repair costs only. BUYER or SELLER has the option o pay any lema?

4 pe e
V&2 required rapalr costs in excans of this omount.

"SHANNE SHARED
el | SELLER | EQUALLY! tA . 0%51’8 BUYER | SELLER | BQUALLY] N/A
- A/ L nl inagking fae X
|Tang Taven Nacrow Tous X guﬁm. IARAN S Ovaragh Gwors e
[Chalgles X Londars Exendes Fohey b
[Addional Tide Tnx, I | o et X
Whier Kighin i
159
154 93, BSCROW/COLLECTION: if a long-tarm escrow/collection Is invaivad, than ihe Heglion hatder shall ber ,% (‘&_ .
155 Eath patty agrass lo pay one-balf of axcrow/caliaction fess and easrow setup feos,

150
157 414, RESIDENTIAL PROPERTY CONDITION DISCLOSURE; [deho Code §55-2801 af q, raquives [hat sny person Intending to bansfer 'r“wenual
156 el Lm dellver 10 the transfaree or his agent, within 1an (10) days of the eceeptanca of an offer to purchasa, 4 SELLER PROPERTY CONDITION
15 DI & FORM. *Residanial teal proparty” means raal préperty thal [s Ingproved by » bu!ldlcxﬂor other structure tht has one (1) to four {4) dwelling
160 upits o an Individuzgly owned unit in & slructure of any siza. This also applies to real prepatty which has & combined residontial and commerclel use.
191 The proparty [T}is nal subjed 1o the Property Candilion Digolosure Act.
182
183 46, LEAD-BASED PAINT DISCLOSURE; Propertits that mest the criteria of “(evgel huusing” require cartaln discl rogarding lasa-based paint
15¢  hazards, The tanm lasd-based paim haxard Is Intandsd (o [dantity lead-besed paint end alf raxidential lead-conteining duty and soifa regardiess of the
185 gourew of Ihve tond. Pursuant [0 42 USDA § 4851 ol seq., ‘hlgl( houning® maans any hoUsing constaucted prior lo 1878, sxcept houging for the iderty or
194 pervens with disatilities (undass eny chid who is lees than aix (8) years of age rexides o7 [x svneciad lo rexide in such houting for the eldedy orpm:m with
A P

187 dlsabiiien) or wny zero-bedroom dwelling, A “residential dwalling” meuns a single-famfly dwalting g Bisch as p and sloopa;
100 ora nirou)-hm‘{g dwalllvg unkt In & amm that conteing mere thun one (1) sepamte residentnl dwelling unit, and in which ench such unit Is uaed or

188 aecuplad, of Intendad 10 ba used oF occuplsd, in whols or In pan, ax the home or resldenca of onw (1) or more peracns, “Residential real property* meuns
170 real propany an which thara Is shuatad sne (1) of more residantial dwallings used or ocoupled, or intended to be used or occupledt, in whicle or In pan, sa the
171 hama or resldance of one (1) or mare persons,

beO .
BUYRR'S inlliats (_TP K ) yosa_ 3 623 SELLAR'S ingiala X ) Duse
Ty fonm s Prnlad and deirbuted by e [dad ABavceian of REALTORIN, inc. This {wim Ses besn derlgned and iv piovided for itse by the rusl matein profsasionals wia stw memban of fhe
Natlanal Assidaton of REALTORS®, USE BY ANY OTHER ACREON 1§ ©Qupyrit Idaho Asssalalion of RAALYORDE, inc. All ighta Feseived,
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12 Thesubjest pvopenyk: [Jls not defined »e *Turgel Hovsing® regerding lesd-based paint or leadehased paint hazards. It yes, BUYER haraby
79 svknowiedyes Ihe foliwing: (s) BUYVER has been provided an EPA approvad [sed-based palnl harard infortnalion pamphiat, “Proweet Your Family From
174 Legd in Your Homa," (b) reeeipl of tw Seller's Discloaure of informatian and Acknowladgmant Form and hava boan provided with all racards, test eports or
178 oltver information, H any, related lo the presence of leadsbased paint hazards on sald prop! that thin comaet s contingent upon BUYERS right te have
178 tha pro tasted for laaddbasad paint hazards to be compiatad ho later then of the contingency wil lerminate, (d) thet BUYER
177 heteby Flwaives [ doas not walve this right, (a) that If test reatdts ehow inacceplab s of lsad-bassd paint of: the properly, BUYER has the right to
175 cancal {Ha contract subject to the ootion of the SELLER (lo be glven In wiiing) la eledt to remove the lead-biased palnt and correet the prablem which must
179 be acsomplished bafore closing, (f) Ihat if he coniract is cancelied under this clause, BUYER's camest manay deposis will be relumed to BUYBR,

140
W 16, 3QUARE FOOTAGE VERIFICATION: BUYER 9 AWARE THAT ANY REFERENCE TO THE SQUARE FOOTAGE OF THE REAL PROMIRTY
12 22&%?0\/5"5»1’5 18 APPROXIMATE. (F SQUARE FOOTAGE I8 MATERIAL TO THE BUYER, IT MUST BE VERIPIED DURING THE INSPEGTION
"

"we
5 17, COVENANTS, CONDITIONS AND RESTRICTIONS (CCARs): As part of the BUYER'S Inspuction of the PROPERTY as se! forth abaves In
e Secton B,%U¢§!{ W rasponaibla tor vhtaiing and raviewing & egoyoﬁ 11y CC&R's which may sffect the PROPERTY, BUYER shal heve daya (itin
167 no event shall such timn perind sycand that ima pericd sef forth for Inspactiens in Saction %) lo eview snd epprove of uny sush CCARS Ihat may alfect the
184 PROPERTY. Univss BUYER delivers to 85LLER a wrillen and signad objection fo Ihe tarms of any applicabis CC&Rs with particularity describing BUYER's
100 reasonubie objections within such lime period e@ set forth above, BUYER shull ba daemod to have conciusively walved any objsction to tha tarms of any
1% GOBRs atiscting the PROPERTY,

"

102 18, RISK OF LOSS: Prior to tha closing of this sale, &lt ik of lops shall remain with SELLER, In additlon, shouk! the PROPERTY be matarially
109 damagad by fire or other desbuciive cauae prior 1o closing, this agreamant shall be voldable at the aption of the BUYER,

1w

185 19, CONDITION OF PROPERTY AT CLOSING: Upon explration of the Inspaction/Dus D¥iganca pardad and thersafisr, BUYER agrees 10 purchese
190 [he PROPERTY In ay-lw-condition, where Is, with wil fuuile and with no further repairs required unlass otherwise agreed upon by the partlus In writing.
%7 BUYER wii assume all obligatlons wilh raspent 10 the PROBERTY. SELLER shasd maintsin the PROPERTY uniil the doaing in ite pravent condition, ordinary
198 wewr and tear axcepled.

100 .
200 20, CLOSING AGEN : s Closng Agency for 1l bansacton shed ba Tt Ok
aat wmdm_____zd.azﬁ

202

207 21. CLOSING DATE! On or befora ha dlosing date, BUYER4NG SELLER ainfi deposit yith the Closing Ageioy all furids and instrumanis necessary lo
a4 compiats the sals, The elosing dato shall ba na later than “Closing Date” menny the dale on which all
208 wre olther Sed ur sooepted by an esvrowioofiention agenay and Ihe sale procasds ans avallable to SELLER.

208
w7 22, POSSESSIONPRORATION: BUYER shell be antited v poasession BRUPON CLOSING or [J DATE
TIME Claw P

M. Taxes 2nd Watar sseassments (sing the st avallmble ssugsoment a3 @ basly), renls, naurance premiumms, nlsras!
% amd reseive on liens, ancumbrances or obligations assumad and uilliies shal ba prorated as of tha day of tlaslng or
20 Any tenant deposits haki by BELLER shalf be sredited lo BUYER el dosing.

an

2112 23, YNOT APPLICABLE" DEFINED; The lettars “n/a” *N/A,* "n.a.," ang "N.A." 8 used herein are abbrevieliona of the tarm “not appliicable.” Where
233 this agraamont Usos the torm “not applicable® or an abbreviation thamef, It ahall be avidanca that the paries have contemplsled certaln facts or condifions
214 and have delermined that syd lacls or condliions do nol apply 10 the agrasmont ar transaciion herain.

s

218 24, FACSIMILE TRANSMISSION: Frcsimils or electronic tansminsion of any sighed original dosument, and refransmission of ahy signed face!imils or
27 alacianip transmission ahall be the samé ws delivery of 81 aripingl, At the reques) uf elther the BUYER or SELLER, or the LENDER, or the Closing Agency,
216 the BUYER and SELLER will conflrm facsimia or elecironle rransmiliad signaturas by algning an original document,

He

20 28, BUSINESS DAYS & HOURS: A businesa day Is herein definad as Menday through Friday, 8:00 AM. 10 8:00 P,M, In the local time zona where the
221 subjest resl properly ja p!;yolcd(y lucated. A business day vhall not include eny Satuday or Sunday, nor shall & businexs day Include any legat holiday
233 rpoognized by the state of Ideho ey found In Idaho Code §73<108. The time In whish any aul required under thie agreemen is 1o ba parformad shall bo
@3 compulad by axcluding the date of sxacullon and Inaluding tha lact day. Ths firs! duy shall be the day afler the date of execution, If ihe Jast day |s 2 lega!
234 holiday, then tha time for performancs shall ba tha naxt subsequent businass day.

28 28, DEPAULT: ILBUYER deiaiia in the performance of this Agreament, SELLER has the option of: (1) accapting the Eamest Money as tiquidated

227 damuges or (2) pueving any othar lawfyl fight or re to witlth SRULLER may be enlilled, If SELLER slscts to pracasd under (1), SELLER shall make
238 demand upon the holder of the Exrneat Monwy, upon which damand anid holder shall pay fram the Barnos| Money the coats Inetmed by SELLER's Broker
220 on behalf of SELLER and BUYER mlated to the transaction, lncluding, without iimitation, the costa of litle insurance, escrow fooy, credit report faos,
730 Inspection fess any altomey's (nas; ahd sald holder shall pay any balanas of the Earnast Monsy, one-half to SELLER and one-helf [v SELLER's Braker,
M1 provided Mat the amount to bo paid to SHLLER' Broker shail not axceed the Brokar's agraed 1o comminslon. SELLER snd BUYER specifically
232 pcinewledge snd ayree that if SELLER elecls fo & Ihe Eamest Money & liqukiated damages, such shall be SELLER' sale and avaiusive ramedy, and
233 such shal not bo considered & penally ar forfallwe, if SELLER eledia o procend under (2), the haldar of the Eamoeal Maney shall be antifled 1o pay tha costs
204 Incisrred by SELLER'S Brokar on bahalf of SBELLER and BUYER relsted lo the tradwaclion, inchuding, without limitation, the coatx of Brokerage fee, litle
205 Insurance, excrow fees, cradit rapart fass, Inspaciien feas and sttomey's fuss, with any balance of lho Bamest Mm%!o e held panding resolution of he
30 matier, having ?pmoa aald saln and falls to conatimmals tha sama a6 hereln agresd, BUYER'S Eamest Money deposi! shali be

237 relumed fo hinvher and SELLER shall pey for the cosls of title insurance, ascrow fass, credlt raport faes, Inspaction feas, Brokarage f2es and atio/oey's
238 feos, if any. This shullnot be cansldered wa » walver by BUYER of any olfier tawful right or 1emady to which BUYER may ba antitied,

BUYER'S intite (Y~ )¢ ) Dste ?/ 4 / sl SELLER'S (il { X ) Date
" Ts ferm i¢ prvns ty ¥ tdaho Jic. TIATGT Nt Hean GeVGNIa A1 b DRovisad for iesss by ho resl salrie preTrsionais Wi oy mambess of the
Neuoasl Assosiskion of REALTORSO. URN Y ANY OTHER PERRON 5 doh Kieho cle¥on of REALTORS, Ine. Al righta reveivad,
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27. ATTORNEY'S FEBS: If eilhor party Initiatas or dafands any mmauon or legni sation or procssdings which are in any way connactad with this
Agmpm':lm. the prevailing party shall ba eniiifed to racover from tha party costs and atiorney’s feen, inchuding Such cosls and fass
onap

28. EARNEST MONEY DlSPUTE ] lNTERPLEAD!R' Nolwithslanding ary terminalion of this cantract, BUYER and SELLER agree thml In tw event
of any Monay and thinge of value heid by Beokor of closing agency, uniess 'mutual written lastructions sve recelved by the
halder of the Eamest | Menay and things of valus, Brokar or closing .om{ shall not be required Jo lake any action bul may awalt any procaeding, or al

pardes and deposlt any moneyw or thinga of valus ints a aount of compatent

Brokers or alosing sgency’s option ang sofs distretion, may lmrplnd all
Jurtsdlotion and shilt revover court cosls Rnd reascnable attoray's fons,

26, THE REBPONSIBLE BROKER SHALL BE O cﬂy i
30, SEVERABILITY: [n the casa thet any one or more of the provisions contained in [his Ag fleation thereof, shall be Invalld, filegel or
n? abla in Sy respact, he validhy, lagaity of enforcesbllity of \he remaining pravislons ‘shall not It\ any fn, b affacted or Impakad thersby, led
3. COUNTERPARTS: This Agi it may bo d In counterparts, Execuling &n agreemneni In counterparts shall maan the sighature of two:

nilgel coples of he seme aarnmvm. Esch identical copy of an apresmani signad In caunterparts Is deemad 10 be an erigingl, and all identical coples
shall togather constitite one and :m sems instrument,

32. SALES PRICE INFORMATION: Pursuant io daho Codo §64-2003(6)(0), « "seid" prics of real property Is nol canfidental ellant information,

33, REPRESENTATION CONPIRMATION:  Chack one (1) hox in Gechion 1 and one (1) ba in Section 2 balow 1o confim thatn Uy transattion, the
brokeragels) vaivad had tha kllowing relationship{s) wath the BUYER(S) and SELLER(S).

Sgﬂ %
. ‘The brokerage warking with the BUYER(B} Is acting as an AGENT for ths BUYER(S),
B, ‘The brokerage woriing with tho BUYER(S) I agting 84 & LIMITED DUAL AGENT for the BUYER(S), without an ABSIGNED AGENY,
{J 6. The brokerage working with the BUYER(S) Is acting s & LIMITED DUAL AGENT for the BUYHR(S) and has an ASSIGNED AGENT
weting solely on bahalf of the BUYER(S).
{0 &, e brokerage warking with the BUYER(B) s acting a6 & NONAGENT for the BUYER(S),

jon 2
% ‘The brokemge warking with the SELLER(S) Is acling #s an AOHNT for the SELLER{S).
78 The brokeragy working with the SELLER(S) (s acting s a LIMITED DUAL AGENT for the SELLER(S), wihout an ASBIGNED AGENT,
T3 © Thebroksrage working with the SELLIR(S) 1s scting as & LIMITED OUAL AGENT for the SELLER(S) und hus an ASSIGNED AGENT
acting wolely on bahalfl of the SELLER(S).
3 D, The brokerage working with the SELLER{S) Is acting ss & RONAGENT for the SRLLER(S).

Ench pmy signing this documant confloma that hu has recalved NS and undwretood the Agenay Disclosure B pprovad by the Idshe
and hay £ ly frmad above, |n additian, aash parly confimma thet the brokemgu agancy office poucy

real asla hip
was maao availahle for nspection end NWBW. EACH PARTY UNDERSTANDS THAT HE 18 A “CUSTOMBR" AND I8 NOT REPRESENTED BY A
BROKBRAGE UNLEER THERE |8 A BIGNED WRITTEN AGREEMENT FOR AGENCY REFRESENTATION,

AUTHORITY OF SBIGNATCRY; If BUYER or SBLLER s a corporation, pnmmmp. Itust, eslate, of olher entily, the parson axeculing this
mmmm on lis beheil warrerds his o her authorly to do so and to bind BUYER or SELLER.

35. ENTIRE AGREEMENT: This Agresmant, Inoluding any Addenduma of exhibils, consiilutes the enlire Agreament bstwaan tha parties nd o
warmntes, including any warranly of habitabillly or rapressntations have been made or shisl be binding upen vither parly unlas harain sl forth,

36, TIME 8 OF THE ESSENCE IN THI3 AQREEMENT.

47. ACCEPTANCE: Thsoffsris mdg,lubM to the acoepteyt of SELLER and BUYER on or bafore (Date)___%%__ ot (Lovat
Tirew in which PROPERTY It Jocatad) [IAM T P.M, )f sccaptanca of this Agreement s not recaived withif the Uk speellisd, the offer s
withdrawn and the snire L'amell Morwey, if any, shall be rafundad to BUYER on demant,

auvERs imwais () yDau_8 H a4 SELLER'S ntals ¢ X yBate
e— by i aba L ICRES, ins. Vs #8178 Kb PRVIGRG 107 Uy by §19 renl aelath professiorabs who 31 ambans of e
mionnmocwm o/ REALTORO®, UNK BY ANY OTHIR PERSON I8 PAOMISITRD, & Copyright ldvho Associailon of REALTORES, Iaw. Al rights resarved.
JULY Z00BEDITION  RE-23 COMMERCIAL /INVESTMENT REAL ERATE PURCHASE AND $ALE AGREEMENT Fagesols
in H AN AALNAN/T T TkamAa 1 b tAs me we
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PFROPERTY ADDRESS:W’L—%—M———— 18T Tz

:ﬁ 36. BUYER'S SIGNATURES:
35 (7] §EK ATTACHED BUYER'S ADDENOUM(S): (Spectly number of BUYER stidendum(s) afieched.)

Re
301 Ny ,\% eg J\
3 BUYER ture AUYRR (Print Name)

£

e Dm T T F DAM, MM Phone caln

ats

a2 Cly, Stale Zp
n

3 OMai Fav#

HY

37

3 BUYER Glgnature BUYER (Print Name)

e

a0 Date Time [IAM. OPM. Fhona cal#

021

m Address Chy State 2ip
34 E-Mall Pax#

7]

nte

nr

aa

g:: 37, SELLER'S SIGNATURES:
33 Onihis date, 1ANS hereby spprove and accept the transaciion el forth In the abova Agresment and agres (o carry out &fi the terms thereof on the part of the

W [T GIGNATURE(S) SUBJECT TO ATTACHED COLNTER DPFER
Sg: ] SIGNATURE(S) SUBJECY TO ATTAGHED ADDENDUM(S) #

308
3% SELLER Slgnature SELLER (Print Nama)

340

0 Dato Turn DAM, [JPM, Plwee® Coll®

R

343 Addrass City Siate Zlp

344

348 EMail Fax®

348

AT e o e o o R e T S e e b Mk e e R el e e e e e -
244

-;: SELLER Signature SBLLER (Frimt Neme)

351 Daie Time QAM. CPM. Phore # Coll¥

262

:: Address city State B

358 E-Malt Fax#

350

7

380 CONTRAGTOR REGISTRATION ¥ (if npplleable)

Thin fain  printed and disvitaied fry ine kixho Astociation of REALTORE®, i, THy form hes bren desgnad end is mwmmu»wm;mmaw«m«ukmmm-m«lm
Nalonal Assodaren of REALTORU®, VIS BY ANY GTHER PERION IS PRONIITED, JOR3®, b Al
AULY 2008 BUITION RE-23 OOMMERCIAL / INVESTMENT REAL ESTATE PURCHASE AND SALK AGREEMENT Pagetafs
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ALY 2008 EITION
RE-23 COMMERCIAL/INVESTMENT
REAL ESTATE PURCHASE AND SALE AGREEMENT @
Tms 18 A LEGALLY HINDING CONTRACY, READ YWE ENTIRE DUCUMENT, INCLUDING ARY ATTAGHMENTS.
REAL {F YOU HAVE ANY QUESTIONE, CONSULT YOUR ATTORNEY AND/OR AGCOUNTANT BEFORE SIGNING, bty

:m_éf__z,.e%________ DATE _F e~ &
LISTING AGENCY _ Spcia ko Lo Ofiice Phone 8488 wrpce?  Foxk bk ~r 208

Usting Agant the#ﬁ £O7ET
SELLING AGENGY ffice Pnons # Fax W
Selling Agant ,éL X E-Mail tahew P n 2% Phane #8378 ~ Yo
Y oLauymr N KT Roldimae o v BCinus

(Herainafer called "BUYNRY) agress fo purchasn, and'the undersignad EEU.ER agf% sall tha followdng dascrlbed res) walate horeinwfier refosred lo
13 &3 "PROPERTY" COMMONLY KNOWN AS trd S 2
Chy, County, ID, Zip legally described as: _oTve PR Awl>

18 OR Legal Ducdpdon Aftached as addundum#.___j____. (Addondum must act )&pany original offer)

Y % bURCHASE PRICE: fon. & DOLLARS,
1§ payal on the follawing TERMS AND CONDITIONS (not inciuding dlosing costa):

;; 3, FINANCIAL TERMS: Nots: A+C+D munt add up lo total purciase price.
n () s%umummw. BUYER haraby daposis %Z&_Z&mﬁﬁo
% aa Hurioss Money evidencad by =] no:kamomx chack s dhack ran {dua date):

dgod, Eamast fo ba danoamd In trugt accolnt

CWNOB A N -

28
n 8 W. orﬁ upon mapmoebyau portiog and mab- ‘held byr [ Lsting Broker

o clher, for the benefit of e parties harew,
28

9@ (8), ALL CASH OFFER: [JND R YES IF CASH OFFER, BUYER'S OBLIGATION TO CLOSE SHALL NOT BR BUBJECT TQ ANY FINANCIAL
a0 CONYINGENCGY, BUYER w 16 provide SELLER wilin == __ buginess days fromy the dsle of P of this y all partias,
a1 avidance of suticlant funds andior procasds nacassary (o eloss frangaciisn, Acceplable documentution Inciudes, but is nol Umitad to, o copy of a recent
) arik or financial stalament or contract(s} far tha sale of BUYER'S cument taxidonce of cthar proparty 1o be sold.

]

34 FINANCING;

» ! !Admnnnl francial jerms are spacified under tha haading "OTHER TERMB AND/OR CONDITIONSY (Sacton 6 balow),

a 7 Awsitionnt financial terms ste conteined in ¥ fnancing sddendum of sama dats, attachad herata, aignad by boih pates.

a7

E wky APPRONIMATE FUNDS OUE FROM BYYERS AT CLOSING! (Not Ingluding c/omg caula) Cush at closing lo be paid
b ot cdowmyg In COOD FUNDS, includes: cash, alactranic iansfer funds, cartled chack or cashiar's chack,

41 4 SECTID TAX DEFERRED EXCHANGE: 8y ¢heoking eilher or both of the boxey that follow, it I3 heraby acknewledged by the partiss that
El N B’gﬁm Inlands 10 usa mu pwchnw and gala of the PROPERTY as an Integral part of & lax deisrroo Tike-kind vxohgcm Zn uugw:u under
4@ Sscﬂon 1031 of (he Interna} ode {the “Baol! . For purp of this paragraph, tha pa In iha Exshangs shall bs [daniifiad as

party pa
44 the "Exchanger.” If elitwer box above l: chackad, then Ihe pmm rwounlza that & malesial pad of the Encnmgar‘s considaration far antardng ints |hw
46 agrasmant for tha purchans and sule of the PROPERTY e the of th \ﬁ 3 agree 1o assist each ather in the
+  complalion of such oxchanga by cooperating with oach ¢ther by slgning any and all relavant mxmmnms provmd 8! (he parly nol doing the Exchange shall
<7 gt iour any ilabiities, costa, faes, of laxes in excess of tiose which that party would hava incusred had INs ransaciion net baan an Exghange,

4@ 5, OTHER TERMS ANDIOR COND
mus! bo sailsfiad prigr 10 do W

sa g [TRMS INCLgDED & EXCLUDED IN ’rms SALE: Al mmgg fixiures and filtings that are attached to PROPER‘W are INOLUUID IN 'I'Hﬂ
E] PURCHAO! PRI Sunlm exciuind it shali ba transfermed frea of iisns. Thata include, bit are nal lmltad 10, all selfarownad Bhe

60 covarings, Minched felevision snlernes, ubmo dlah, witsched plambing, batlvoom and lighting fichuras, windaw scraans, sam doars, srm dnm rmm
81 windows, Window saverings, gerage door openar(s) and wmn\ll\es(s). exterior lrges, pisnle or shrubbery, waler healing spparatus and fistures, aifached
62 meplneo aqu!pmm, awrtings, vardilating, cooling and healing systenw, all ranges, cvens, bulit-in dishwashers, {uel tanks and lrrigation fixiures and
TY and shall be Inciuded in he sale unless olherwise provided heraln, BUYER shauld

o3 equipmont, that are naw on or usad In conneciion with the PROPI
o4 uﬁs htmuiﬁhomw that the conditfon of e inciuded linms Is acceplable,
o ﬁmmcmgmvmcwm IN THIS SALE: M&&W

L
BUYER'S IniVals (ywate. ) )Dale 9{5 gpx SELLER'S Initisls { N } Bate
TN tov Ia pristed and diiwded MMH‘MM&MO’ EALTORSE, inc. This ben hahnﬂmwh mgmclorw gy the ree! ssiste Sutassionsin m.u memben a? he
Nasonsl Axseciaion of REALTORE®, UGE BY ANY OTHER PERSON I3 Of REALTCRE®, laa. AY dighta sesciva
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nnor:awmna:m_@__&.&n« £ o /,9 I & ow: 2T B )

" (B). ITEMS SPACIFICALLY EXOLUDED IN THIS SALE: ,A/ré‘

7. TITLIE CONVEYANCE: Titin of 85(LER Is 1o be conveyed wamanty deed [lapecial wananty deed or [J deed, and i [o be
markalahle and insurable excopt far rights retetved In faderal p , sisle o rairoad deeus, building o v3 rewncUony, Buking vrd zoning regulalions
and ordinances of any governmente! unit and righty of way ond easements established or of recard. Llens, ancumbrancen or dafacts to be Z?achamd by
SELLER rnay be paid out of purchase money at date of doaing, No llans, enaumbrancas or defects which sh 1o be dischargad or assumed by BUYER or fo

whish Utle Is taken subjact 1o, axist unlass o s spacifind in this Agreemant.

8, TITLR INSURANCE: There may be lypes of {itls Insursnce covarages avillable ofher than those listsd below ynd parties W this agreement
are advised (0 talk to a title campany about any other aoverages avalfuiile that wil give the buyer additlons| severage,

$A). PRELIMINARY TITLE COMMITMENT: Prior (s clasing e vensaction XISELLER or [ BUYER shall Rurnish to BUYER a prefirminary compitment of a
lls insunance policy showing the candition of the tith to sxid PROPERTY, BYYER shoil have business day(s) Gom recelp of fhe preliminny
commitment or ot fewer than twenly-four (24} hours prior 19 closing, within which to object I writing 1o (he condtion of Ihe Ula es 61 forthy In the preliminary
gommitment, If BUYER doss not 50 objesl, BUYER chall be deemud {0 have sooepled the condlllons of the lille, it Is agread that If thw tille of sald
PROPERTY Is not markelable, or cannot be mads s Mmln___ﬁm_ businees day(s) aftar notica containing 3 varitan natamerd of dafact [s delivarad to
8ELLER, BUYER'S Earnast Monay deposit wil ba rstumed to and SBELLER ghaff pay for the cas! of tlils imsurance cancallation fas, escrow and

logal fees, any.
&'ISLE COMPANY: The parles aghee that 7;’/.& Dol /%sn\'ﬂ'-'-‘:
a N ol

Tits Company
shail provide the tite potiey and preiminary repor of commitment.

(C). STANDARD COVERAGE OWNER'S POLICY: BELLER shell within w ressonable Uma afiar closing fumith to BUYER a tille Insurance poliny in tha
wmount of the purchase price of the PROPERTY showing markatalsle and insunsbls tile subjact to the Jens, b and dofacts el 8t outin
this Ag 10 ba discharged or d hy BUYER unisas otharwite provided herein, The risk sssumsd by the Utle gompany In ibe standard
coverage policy i limited to matiers of publlo record, BUYER shail recaive B ILTAALTA Owner's Poilsy of Tille Insurwnce, A lille company, st BUYER's
raguest, oan provide infermation about the cvdhhm{. daslrablilly, acvarags and cast of varlous Ble Insurance covarages and andosaments. If BUYER
deslres title covarage other than that renuired by this paragraph, BUYER shall Instruct closing agency In wiiling and pay any increase in cost unless

alhetwise Provided harein
deXTERDED COVERAGE LENDER'S POLICY (Mortgages polley): The fander may requies that BUYER (Borewar) fumish an Extendad Covarags

s Paligy, Tha axtended sevetage landar's policy considers matiors of public record and additionally insarea ageinst certaln matiers nol shown in the
publia racerd, This extended covoruge lender's policy fy solely for the benafit of the lender and only protects the lender.

9, INSPECTIONMDUR %i.t.mncz:

{A), BUYER ahall have the right 1o conduct dua dligence inspections, Investigatians, teals, surveys andipiher studied st BUYER'S expense unisas
oihanwise indicaled below or agreed upon in wriling by the parties, BUYER choon to hitve InspecNon(s) { not te have inspestion(s), If BUYER

nat 1o have inspection skip the remalnder of this on 9, BUYER shall, wilhln usinass day(s) of atyptance, compisle inasa Inspactions and give
to $RLLER written natiae of disappraved itams. BUYER Is stronply advised lo/a: thase rights and to make BUYER's own seleclion of profossionals
with appraphaie qualifications to condust inxpections of the enlire PROPERTY. The cleaing of thie trunsaction Is conditionsd upon BUYER's selisfaction or

walver of tha following sontngencies,

INSPECTION TEM; HARED . IN TION ITEM: 1]
COATS PAIDBY BUYER | SPLLER EQUALLY NA COBTS PAID BY HUYER | SELLER g&*@ﬁiv NIA
dnmmg\onlil Inspoction y Hexzardpua Wasle rapari(a) x;

Env&on'o)mntd inspaciion \/ g'lg;‘ n:balmn %orswnmn) >

(%nmnm’am Inspecion ’/ g“ u.rrn mu (X nionan 4

Sutvey W Uidies mad Zonlng Studias Y

Watlet Rights v Paal, dry 1ot & sfrucwel inspaciton(s) )(

Fiood Zone Haxan) Y g'amﬁnuviu‘; Ameican Wih 3

Soiis) and Parcolation Test(s) / WaollBuplls /(

{J Tha following dosumanis and materials shall be provided by the SELLER fo the BUYER ax part of Ine BUYER'S nspection/due diigence: AM_

BUYER'S Inftlaly {_ Yrve, i ) Date 9/ ”/ Vo SELLER'S Initlais ( ¢ ) Date
“Thig 10775 I AN G0 SHRIOGING by the Kiang Association of REALYORA®, iny. THI fom his even duaigriad st 18 provided foruse by the real ostate orctasdanals who ama membars of 0
Nasan) Ausacialion of RRALYORS®, UNE BY ANY OTHRK PERION I8 aahe TORB®, ine. A "
WJUiLY 2008 EQIAON RE-23 COMMERCGIAL / INVESTMENT REAL ESTATE PURCHASE AND BALE AGREEMENT Page2of6
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PROP&RWADGRESB:_M; .32 % o8 L7 2

{B). SATISFACTION/RENMOVAL OF INSPRCTION DUE DILIGENCE CONTINGENCIES:
1), If BUYER doos nol wiihin the srct iime pstiod spacified glua jo BRLLER willten nolice of disapproved items, BUYER shall conclusively be
deamed (o hava; (3) compisted all inspactions, invastigations, review of applicable documents and disclosures; () elscled to proceed wilh Ihe

122 transacton and {¢) assumed ail liabillly, responsibilly and expense for repairs or corrections other [han for ltems whivh SELLER hus otherwise
2y agroad In wiiling lo repair or comecl,

1]

2 2), If BUYER duss within the siriet time pedod spacifiad give lo SELLER writhaps nollcs of disapprovad llams, BUYER shall provide to SELLER
(e partinant seatlon(s) of written Inspsciion reponts, SELLER shall have businass day(s} in which to respond [n writhhg, e SELLER, at
137 {hair aption, may corract the liams ar specified by the BUYERS In thei ¢ or may elect nol 10 do s, If Ihe SELLER mgrees [¢ correst the llems
" asked for In the BUYERS lofter, then buth partias agree that lhey wil cofilinue with the transastion and proceed 10 dloking, This will remove the
w BUYER'S Inspsstion contingenoy.

™

12 3, i SELLER elecls not 10 correpl tha disapprovad items, or doss not raspond In willing within the sirict dima perod spacifiad, then the BDYERés&
104 have the opton of al tinulng tha Gansaction without tha SELLER being respansibie for cling these deficiencies or giving the SELL
Y written potice within business days that they will niot cantinue with the transsciion snd demend e relum of thelr Bamest Money,

L

38 3. if BUYER does not plve such wrilten natice of cantelialion withln the strict tima parlods spacifiad, BUYER shall conclusively be daemed i have
(L [aciad 1o procand with the transaction withou! rapaims or carreclions olher than for ltems with SELLER has otherwise agreed In wiiling to repair or
197 correct, SELLER shall make the PROPERTY available for aif inspections, BUYER shull keep the PROPERTY frae and oleur of llens; indemnify and
™ hotd SHLLER harmiess from alf Gubilly, cleims, demands, demagas and cosls; and repalr '3! dumages srising feom the Inspecilonn, No Inapections
W { buifging or zentng | tor of g ply thotn thw priof consent of BELLER unioss requited by

143
141
141

1%
181 SEMLER agreestopay upio § of lander reg repalr costs only, BUYER or 8BLLER has the apiion 10 pay &y lender
62 required ropalr couts In sxcass of his ameunt, '
§Tt(5 SHARED
COSTS R SELLER | BQUALLY] A COS8TS BUYER | SELLER | EQUALLY] NA
Appraion leo {104 conlficalion/ vacking foe o
Tong tenm Narcw lean — mm. Hwnderd Govarago ownars —
Ciosing fom “ Candars Wdardud Poloy rwe—r
(3ol Yl e, 1| Ny tonad m»ﬁﬂ‘m e
(Whiar Figia
"

164
186

167
58
159
169
16t
162
oy
18
"5
1=
oy
108
A )
170
141

mey be muede by any g
foam! law,

10. MINGRAL RIGHTS: Any and all minersl rights appurtanant fo the property are inctuded in and sra part of he aale of ihjg property unless clhenviss
agresd 1o by ihe panles inwiting.

11, WATER RIGHTS: Any and all waler rights including but not fimiled to weler , walls, Bprings, fakes, straams, ponds, jvers, dlishas, dirch
vighta, Bud the llke, If any, appurtensnt 1o the proparty ars inaludad In and acs a part of the sale ol this propary unlass otharwisa agread to by the partes in

12. ADDITIONAL COSTS:; Costs in addiiion o thoee lvted below may by Incured by BUYER and SELLER uniess ciharwise sgroed hereln, or provided
by taw ar tequirad by lender, of ottwrwise slated hereln. The below vosis will e pald ey indicwted. Some costs ara subject 1o loan program raquiemants,

13. E8C ROWICOLLACTION: if a lang-tarm escrowdcolinctian Is Invaived, hen Ihe eacrowicoliaction holdar shail be
Bach paity agraes 1o pay cne-hall of excrowfoniiaction fees s escrow selup fees,

14. RESIDENTIAL PROPERTY CONDITION DISCLOSURE: [daho Code §855-2507 of sw4r. ",?:3"' that ny person Intanding 1o transfar "netidentiat
rauérgrop«t%' tallver to tha transfaras or his agent, within {en (10) days of ihe accaptance of an oifer (o purchaae, a SELLER PROPERTY CONDITION
DISCLOBURE FORM. “Rasidential real property* meany real property that is improved by ¥ building or vlher stsucture that hos one {1) t four (4} dwelling
units or an individ owned unit In & siryctute of any size, Thiv wiso applies [0 real proparty which has a combined rasldantiel and relal Usa.
The property (% [ Ais nol subject to the Propany tlon Ginclasure Acl.

16, LEAD-BABED PAINY DISCLOSURE: Proportias that meat the witsra of “arget housing® require cenaln disoipsures regarding lead-baned pa
hazards. The tarm isad-hased paint hazard is inlended to Identity lead-based paint and & reskisntial lvad-vondaining dusty and sty regardiess of the
source of the lead. Pursuant 1o 42 USCA § 4851 ef se¢., “argat housing” meenis any houshng construgted pricr lo 1678, sxcept housing for the alderly of
pemons with diasbilies (unisss mny ohild who is iess hen el ﬁ}amo{ aps resides or s expanied to raskia In such housing for tha sldatty or porsons wih
dbilties) o wrry zero-bedroom dwelling, A “residantlal dwaliing™ masns a singia-family dwaling, nciuding attached atruciures such as porches and sloops;
o a single-family dwaliing unlt In a stniciure that contains more than ona (1) saparale reeldeniial dwelllvg unit, and in which wach sush unit Is used or
neoupled, or intandad 1o be Lsed or accupied, in whola of in part, as iha home or redidonna of une {1) o more persons, "Residenlial real propedy® means
real propany an which thaea Is situaled oo (1) or more residential dweliings ured or seoupied, or intended 1o be vsed or occupled, in whole of In part, 85 he
home ar rexidance of ana (13 or more peraons,

BUYRR'S Injlisls (el X ) Dalw ?/ ‘-} v SELLER'S lnithds X ) Date
T tom 1 DYk ang WLTBUNS by U8 (DR AR OB of REALTORS®, I T form e bews s mnd I provisoe 187 bt Wik PO #xsate whe Brw 8100818 Of (b
Hatkored Assodasen ol REALTORSS. UBEBY ANY QTHER P h e ot ¢f REALTORDS. . All 100ie Thssrved,
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PROPERTY Aoonsss:_# 2 racge o TFE 1o

172 The sublect property 4 s [31s nol defined as "Target Heusing® regarding lead-based paint or leac-based paint hezards, If yes, BUYER hereby
173 aeknowiedges the folowing: (a) BUYER has boen provided an BPA approved lead-based paint hazard Informatisn pampnist, “Protect Your Famlly From
174 Lead [n Your Homs, (b) recelpt of the Satiers Discl of Information &nd Acknovdad t Farm ard have baen provided with aif rasoids, 1at reports or

176 gtherinfornstion, | any, related 1o the prasence of issdbaned paint hazasds on sald prozg, (¢} that thia cantract Is contingant upon BUYERS dght to hava

170 the pro tented for lest-based palnl huzerds 0 be comploted no lnter than of the cenlingenty wil teminais, (d) thet BUYER
197 hereby (B waives (] doea not wative this dght, (e) that if lest results show urauceplable nts of lead-hused paird on tha propady, BUYER has the right to
7 cancal KWy contract subjuet to the option of the SELLER (to be given In wiiting] fo elect to remave tho lead-based paint and correst the problam which must
e be acasmplished before closing, (7) thal If the contract is cancelied under this clause, BUYER's earnesl monay deposit will be retumed to BUYER,

41 18, SQUARE FOOTAGE VERIFICATION; BUYER 18 AWAREZ THAT ANY REFERENCE TO THE SQUARE FOOTAGE OF THE REAL PROPERTY
142 OR IMPROVEMENTS I3 APPROXIMATE. IF SQUARE FOOTAGE I8 MATHRIAL TO THE BUYER, IT MUBT BE VERIFIED DURING THE INSFEGTION

3 PERIOD,

us 417, COVENANTS, CONDITIONS AND RESTRICTIONS (CC&Rs): As purt of e BUYER'S Inspection of the PROPERTY as sel fonh abovs in
108 Section 0, BUYER i» reaponalbla for obiaining and reviewing & copy of any CUER's which msy alfect the FRUPERTY. BUYER shall heve days (butin
187 1o svant shok such tima parlad excaed that iime parod set fonh for inspectlons In Section 6) 1o revisw and approve of uz such CC&Rs thet may effect the
185 PROPERTY, Unlese BUYER dalvers 1o SELLER a written and signad objaciion 1o the toems af any appicabls CCARs with parficularly desaribing BUYER'S
9 reasonable objectinns within such time porfod g5 sol fanh abave, BUYER aball ba dasmsd lo hava conclusivaly walvad any objacton to the tatms of any

we  QORRs ¥ffocting I PROPERTY.

W 48, RIBK OF LOSS: Pror (o the siceing of this sale, alf rivk of [ows shull remain with SELLER. in addilion, shoukd the PROFERTY be materislly
1Y damaged by fire or other dasisiive gayse prior 10 clusing, this agreament shal be valdable at the cplion of the BUYER,

195 19, CONDITION OF PROPERTY AT CLOSING: Upen sxplratian of tha laperilon/Dus Dfllgmcc paricd and tharealiar, BUYER agrens (o pucchase
19 the PROPERTY in as-is-condition, whare is, with all fauits ang with no further repairs raquired unfess otharwise aaraed upon by the partiss In wriling,
107 BUYER will sasume ell obligations with respect 1o the PROPERTY, SELLER shell mwintain the PROPERTY unill the closing in ﬂ- preseni gondition, erdinury

108 waar and tesr sxcepind,

e
300 20, CLOSING AGENGY: o ivging for this transaclion shall be ‘76&. bn<
1 locatedal '

2 29, CLOSING DATE: On or before the cloaing date, BUY SELLER shalt dupoght with the Closing Agenoy alt funds and instrumants meesssary 1o

204 compiels the saie, Tha closing dats shall ba no Ioter than H . "Closing Date manns Ihe date on wijoh all

208 dpcuments are akher racondad or aceapled by an excrow/cifactibn sgancy €nd the sale procseds are avallable to SBLLER,

208

207 22, POSSESSION/PRORATION: BUYER shall be entiied to passession 5 UPON CLOSING or ) DATE
TIME DIan [IPw, Taxes and welter assessmenty (ul Inst available assgsarment &3 a buais), rents, inayrence premiums, interest

206 and reasive on llans, anoumbrancat of chigations assumed and ullitles chall ba pracated as of the day vf dosling or __ g .

210 Any tenant doposits held by SELLER shall ba crediled to BUYER al closing,

29 23, "NOT APPLICABLE" DEFINED: The leflers “va,” "N/A* *ma.” ang "N.AY a3 used herein sre ebbreviations of the fem *not arplicab!m‘ Where
this agreomen! uses the lom "ol sppHtable” or an sbbreviation thereet, i shall be ovidancs that the panine hava contemplatad certaln fects of condiilions

214 and have daterminsd that such facts o canditinns do nat apply to tha agrseman: of iransaction hsrein,

210 24, FACSIMILE TRANSMISSION: Facsimila or alacironic iransmission of any signed original documenl, and refransmission of any signad facsimlls or
297 elevtronic iransmission shall be the same o3 delivery of an ariginal. At the raquoasd of eliher the BUYER or SELLER, or the LENDER, or the Claaing Agency,
218 the BUYER and SELLER will confirm fatsimile or slecironts tranamitted signalures by signing an arigingl document,

0 25, BUSINESS DAYS & HOURS: A businass day Is harain dafinad as Monduy throtgh Friday, 8:00 A M. to 8:00 P.. In the local tima zona whare lha
221 subject resl properly Is physically locatad. A business day shall nol Include sty Saltrdsy or Sunday, nor shall a business day Includa any legal hollday
& secognized by the state of idaho as found In idshe Coda §73-108, The ime in whith any st required undar this g islobep shail be

putsd by ding the dele o tion and Incfuding the Jast dm.'mo firat day shell be he day after the dale of execution, If the fesl day Is a legal
22 hollfay, than (e time 10r performante ahall ba the nax| subikaguant blicinass day,

a2 28, DEFAULT: L RUYER delaullx in the m\rfumanm of this Agreamand, SELLER hax tha optlan of: (1) accapiing the Barmest Money ax iquldated
227 damages or (2) pursulng nmmm Tawiul right or romady to whith SELLER may be entitled. It SELLER elecis to pracend under (1), SALLER ahall make
w28 demand upon the holdar of the Humant Mopay, upgn which demeng seid hoider shall pl%m the Exrmnsat Manay the wesis incurred by SELLER's Brakar
239 on beha¥ of SELLER end BUYER related lo the lrenmaallen, Inviuding, without dmitalion, the oosty of tle Insurence, esciow fees, oredil repart fees,
0
2
292

Inspeciion fuws s attorray's fees; and sald holder shall gay any balenca of the Earnest Money, one-half to SELLER aid one-hall to SELLER's Broker,

provided that the amouni t ba pald to SELLER's Broker shal not excend the Broker's agrend 1o tommission. SELLER and BUYER spacificaliy

acknowladge and agroee that if SELLER elacts 1o atcept e Eamest Money s liguidatod damag:s, such shali bo SELLER'2 sofs and exciusive remedy, and
239 auch shall not be cansidered a penplly or forfoltwre, If SELLER elects to procesd Under (), the halder of the Earmest Money shail be entitied ta pay the coxts
34 Inourred by SELLER's Broker on behad of SELLBR and BUYER reluted to the transsclion, Inclucing, without imitatlon, Ihe costs of Brokerege fee, ke
21 Inguranos. wcow foes, ciedil report fees, Inspection fees and atiomey’s fees, with any balencs of the Eantest Money to be held pending rasolution of the
236 matier, "M”g approved sald cale and falls 1o consumimale the sama aq hareln agread, BUYER'S Eamest Monay depotit shall be
337 rafummiad 10 r and SELLER shall pay for the costs of le Insurance, ascrow fees, tredil rapont fees, Inspaction fans, Brakerags fass and aljomay's
23 fees, Ifany. This shall not ba considerad as a waiver by BUYER of any oiher lawdul right or remedy fo which BUYER may be entifed.

BUYRR'S iniliats (P&} yDae 8 ’ % J o8 BELLER'S tnilafs { % ) oaia
Thin feim /8 peinfert ant glatabuiad by e [4ada. Adscaation of REALTORSE, Ine. T fovm has bumn Sesipnad s i usshy it [ wha bete of e
Natlonst Azsocieton of REALYORGS, USE BY ANY OTHER & i ddaho son of REALTORED, Inc. All rights reserves.
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aw 27, ATTORNEY'S FRES! I aithar party inltialas or defends any mmuon or legal aslion or proceedings which are In any woy connacted with this
240 Apresment, the prevaliing pany whall be entitisd lo from |he no g party bie cosls and attorney's fees, including such cosls and fees

a4t onappeal

44 28, EARNEST MONEY DISPU'!'S {INTERPLEADER: Nowithvtanding any terminatlon of this contract, BUYER and SELLER agree that in the event
245 of any conlfevarsy taqurding the Earanst Monay and things of vaive hald by Brokes or alosing agency, unless mutual written Instructions are racalvad by the
E2 homr of tha Eamant Monay and things of value, Broker or tiosing agancy shall nel ba raqulted 16 Jake any aclion but may awall any proceeding, of gt
24y Brakera ar closing agenty's oplion and sole discration, may interplead ail partins ang deposit ény moneys or things of value into » court of compalent
::: Juriadiction and shall récover court cosls and reasonable atiomey's faes.

250
25 20, THE RESPONSIRLE BROKER SHALL BB ,_° Sam.e S"; i { %4

P
a3 30, SEVERABILITY: Inihe case that eny ane o mors of the provisions comuined ln this Ag any appiication therao!, oimit be invalid, Hlegal or
285 unenformaable s any respect, he validRy, legaliy or anforceabifity of the ramalning provisions shati not tn any wiay ba affacied of impaked thareby.

2% 31, COUNTERPARTS: Thiz Agramant may ba éxesutad In counterpunis. Exvcuting an sgreemant in counterparts shall mean the slynature of two
a3 identical coples of the same agregmenl, Euoh Identioal copy of an agraement signed in counlerpens ls deemod to be an origingl, #nd all Identicel coples
200 shell together constiltute one wnd the sume Instrumant,

2 32, SALES PRICE INFORMATION: Pursuant to Idahe Code §542063(6){d), 3 “sald” price of 183l property is tiol confidential clant Infocmation.

i}
204 33. REPRESENTATION CONFIRMATION: Chwek one (1) box In Seciion 1 and onw (1) box In Settion 2 below to confirm thel in Ihis transastion, |he
207 brekarege(s) inwolved had the fallswing relationship(s) with tha BUYER(8) and SELLER(S).

amn

209 agtion 13

m m Tha brokarage working with the BUYER(S) i acling ss an AGENT for the BUYER(S).

271 I B, Tne brokersge warking with the BUYER(S) Is acting 2s a LIMITED DUAL AGENT for the BUYER(S), without an ASSIGNED AGENT.
m [0 ©. The brokerage working with the BUYER(S) Is acting os & LIMITED BUAL AGENY {or the BUYER(S) and haw an ASSIGNED AGENY
m acting sololy on behulf of the BUYER(S).

:;: [J D. Thabmkerage working with the BUYER(S) In acting ax a NONAGENT for the RUYER(S).

are 2
o w The brokerage working with the S8ELLER(S) Is acting as an AGENT for tha SELLER(S),
T 8. The broksmge worklng with the SELLER(S] Is asting #s a LINITED DUAL AGENT for the SELLER(S), without an ASSIGNED AGENT,

e 1 ¢. Thebrokerage Wotking with the SELLER(S) Is acting ax & LIMITED DUAL AGENT for the SELLER(S) and has an ASSIGNED AGENT
FT) agting solsty on hehalf of the BELLER(S),

0 0 0. The brokerags working with the SELLER(S] Is asting as 2 NONAGENT for the SELLER(S),

:ﬁ: Bach party signing this d firms that he has lvad, read and umsmlnod the Agem:y Disclosure Brachure adoplad of approvad by the Idoho
284 roul ostate commission and has consenied lo the relstionship confirmad above, [n wddition, e party confinma that Ire brakerage’s agency affice polioy
2 was made avaiiable for Inspeciion and review, EACH PARTY UNDSRSTANDS THA?‘ HE 13 A *CUSTOMER® AND |8 NOT“ REPRESENTED BY A
200 DROKERAGE UNLEES THERE IS A SIGNED WRITTEN AOREEMENT FOR AGENCY REFRESENTATION,

b4

aw

8% 34, AUTHORITY OF SIGNATORY: If BUYER or SELLER Iy a ¢orparalion, pantnership, trusl, estate, or olher entity, the parson exeeuling this
206 agresment on R bahslf wamanta his or har eutherily 1o do 80 and lo bind BUYER or SELLER.

38, ENTIRE AGREEMENT: This Agresmant, including any Addsndums or axhiidte, conatliutas tha antirs Agresment batwaen tha partias and no
a4 warahtes, Incltiding any warrenly of habilability or repraseniations have baen mads or ehall be binding upon elther party uniess harein sal forth,

2% 38, TIME IS OF THE ESSENCE IN THIS AGREEMENT.

208

)

%o 37, ACCEPTANCE: Ts oflr it mads sublect 1o tha accepiange of SELLER and BUYER on or bafore (Dala) % & 2e0f  avonl
301 Tima Inwhich PROPERTY is Jocalad) LA ef?w If agoaplance of this Agrowment is nol racaived wi @ fima apaciled, the offaris

302 withdrawn and the antire Bamnest Monay, If any, shall be vefund BUYER on dernand,

auYERS iais { Py yosm_G 1€ b% SRLLER'S nilals ( X ) Data
Thia dpmn {s prisad and sistribinast by the mm&mﬂmlﬁmh This form has kaen mlom.mu mmmwm(ummw;mumhudw
Nutionsl Assodisiion of REALTORSE®, USE BY ANY OYHER PERUON DT REALTORED, Inc. Al rignty revmvad.
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PROPERTY mnaest Z LS o B S

36, BUYER'S BIGNATURES:
[7] SEEATTACHED BUYAR'S ADDENDUM(S): (Specily number of BUYER addendum(s) attached.)

BUYER jlv ture T~ sj’i’ BUYER (Print Numo)

Date B L) © 0% =) DAM. BPM. Phone# Cehd

Addraesy, Cliy. Stata Zp
E-Mzl Fax® N

BUYER Slgnature BUYER (Print Name)

Daia Tima DIAM. 1PN, Phona# Col#

Address Clty, Stale Zip
EMal Fax

§7. BELLER'S BIGNATURES:

2& t{dgm. YWe hereby approve and scgapl (he transiiclion set forth in the above Agreement and Bored (o earry oul all he lenma ihereof on tha part of the

[ SIGNATURN(S) BUBJECT TO ATTACHED COUNTER ORFER

L] SANATURE(S) BUBJECT TO ATTACHED ADDENDUM{S) #

SELLER $lgnat SELLER {PrintName)

Dale Tire OAM. [JPM. Prone’ (V2 3

Ak Cliy State Dp
E-Muil Fax#

SELLER 8lgnature SELLER (Print Nemeo}

Dato Tima DAM. JPM. Phona # Cal#_

Addrens chy State Zp
EMad Fan#

CONTRACGTOR REGISTHATION # (It applioable)

mumumuammmwm AN Atsdiiaian of REALTORS®, mmmmumaoumwumdmmubym. 8! stnin pool bews of Sha
ponel Avscxinian of REALYORDD. BN BY ANY DYHER PRABON 6 ) of REALTORS®, o, AR sighs mmw
mzmmmnu RE«22 COMMERCIAL /INVESTMENT REAL ESTATE P\!RCHASE AND SALE AGRHENENT Paga8ofé
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EXHIBIT “D”

JULY 2008 EDITION Page1of§
RE-23 COMMERCIAL/INVESTMENT
REAL ESTATE PURCHASE AND SALE AGREEMENT
THIS IS A LEGALLY BINDING CONTRACT, READ THE ENTIRE DOCUMENT, INCLUDING ANY ATTACHMENTS.
v If YOU HAVE ANY QUESTIONS, CONSULT YOUR A TTORNEY AND/OR ACCOUNTANT BEFORE SIGNING. G

o#_L7 2oa OATE __ S -85

LISTING AGENCY __/ s Ldal,t 4L Office Phone #__ P44 s ii0 O Faxk S48 soo58
4 & .J:\/: LS, E-Mail Phone # s/ o 557"

i Office Phone #__ &/ uloit 0 Fax#___ it /306

E-Mail Phone #_P¢7e /17 L

Listing Agent
SELLING AGENCY

Selling Agent & 24
1. BUYER: Yo L amebed can
(Hesreinafier called "BUYE’R") agrees lo purchase, and the unders'gned SELLER agrees {g sell the fo/lj%wmg described real estate herelnafler referred to
as "PROPERTY" COMMONLY KNOWN AS / ey /hc e 5 WA L5 = 4

legally described as: _ Y w e e ead A

PPN L ccsj"‘@/f. ae County, ID, Zip

OR Legal Description Altached as addendum #___________ (Addendum must accompany or:glnal offer.)

s
2.8 Y5 - %7 PURCHASE PRICE:_ftter fhisuths ﬁﬁ%ﬁrg@f&b &72)0 e "/f"%/ fiys DOLLARS,
payabl$ upon lhe following TERMS AND CONDITIONS (not including atbsing cosis):

3. FINANCIAL TERMS. Note: A+C+D must add up to total purchase prlca

{(A). Sé% gﬂﬁ/ . EARNEST MONEY: BUYER hereby deposils 3 :
Dol a8 Eamest Money evidenced by. [[] cash\¢] personal che tasiler's check [Jnote (dué date):
[ other and a reobiphls hereby acknowledged. Earnest Money to be deposited in trust account

[ upon receipt, or Y] upon acceptance by all parties and shail be held by [} Listing Broker g Selling Broker

] other

(B), ALL CASH OFFER: [JNO YES IF CASH OFFER, BUYER'S OBLIGATION TO CLOSE S8HALL NOT BE SUBJECT TO ANY FINANCIAL
CONTINGENCY, BUYER agréés (o provide SELLER within business days from the date of acceptance of this agreement by ail parties,
avidence of sufficient funds and/or proceeds necessary lo close transaclion. Accepiable documentation includes, but Is not limited o, a copy of a recent
bank or financial statement or contraci(s) for the sale of BUYER'S current residence or other property to be sold,

© 8 -~ % FINANCING:
[ Additional financial terms are specified under the heading "OTHER TERMS AND/OR CONDITIONS" (Section 5 below).

[ Additional financial terms are contained in a financing addendum of same date, attached hereto, signed by both paries.

(D). § Q.00 APPROXIMATE FUNDS DUE FROM BUYERS AT CLOSING: (Not including closing costs) Cash al closing to be paid
by BUYER at dlosing in GOOD FUNDS, includes. cash, elecironic transfer funds, certified chack or cashler's check.

Q/100

for the benefit of the partles hereto.

4. SECTION 1031 TAX DEFERRED EXCHANGE: By checking either or both of the boxes that follow, it is hereby acknowledged by the parlias that
the [[] Buyer, [ Seiler intends fo use the purchase and sale of the PROPERTY as an integral part of a tax deferred like-kind exchange as allowed under
Section 1031 of the internal Revenue Code (the "Exchange”). For purposes of this paragraph, the party participating in the Exchange shall be identified as
the "Exchanger.” If either box above is checked, then the parties recognize that a malerlal part of the Exchanger's consideration for entering into the
agreemant for the purchase and sale of the PROPERTY is the successful completion of the exchange, The parties agree o assis! each other in the
completion of such exchange by cooparating with each other by signing any and all relevant documents provided that the party not doing the Exchange shall
not incur any llabilities, costs, fees, or laxes in excess of those which that pary would have Incurred had this transaction not bean an Exchange.

§. OTHER TERMS AND/OR CONDITIONS: This Agresment is made subject fo the following spe‘c:}l ferms, considerajions andlllor ?;t’mgenmes which
4 p

mustj»e satisfisd prior to closing /4 Ll TP fa S ot Al P A’(// G V ,}_

>

L1 G e £ P/L//;é
7%

JZK B7A :‘/ Y

ITEMS INCLUDED & EXCLUDED IN THIS SALE: A1l exisrtggg fixtures and fittings that are attached to the PROPERTY are INCLUDED IN THE
PURCHASE PRICE (unlsss exciuded below), and shail be transferred free of liens. These Include, but are not limited to, all seller-owned attached floor
coverlngs, attached 1 y ant , satellite dish, attached plumbing, bathroom and lighling fixtures, window screens, screen doors, slorm doors, storm
windows, window covenngs garage door opener(s) and transmitter(s), exierior trees, plants or shrubbery, waler heating apparatus and fixtures, attached

fireplace equipment, awnings, ventilating, cooling and heating systems, ail ranges, ovens, built-in dishwashers, fuel tanks and irrigation fixtures and
equipment, that are now on or used in connection with the PROPERTY and shall be included In the sale unless otherwise provided herein. BUYER shoutd
satlsty himselffherself that the condition of the included items Is acceptable. —> )

(A). ADDITIONAL ITEMS SPECIFICALLY INCLUDED IN THIS SALE: Sl

1

L 2
BUYER'S initlals (- ) )( yDate_X /b /U7 SELLER'S Inilials ( X )Date
Tius form is printed and duirbuled by e 10aho Association of REAL TORS®. Inc. This form has been dusignad and is provided for use by the cedl estale profassionsls who afs members of the
National Association of REALTORS®. USE BY ANY OTHER PERBON (8 PROKIBITED. ©@Copynght idaho Association of REALTORS®, inc. Al fights reserved.
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. 7T
PROPERTY ADDRESS: ,4%() 255 e S 47 12 o _L. 7 S

69 (B). ITEMS SPECIFICALLY EXCLUDED IN THIS SALE: 5/7/.(1‘

7. TITLE CONVEYANCE: Title of SELLER is to be conveyed by &) warranty deed [lspecial warranty daed or [J deed, and is lo be
marketabie and insurable except for rights reserved in federal patents, state or rallroad deeds, building or use restrictions, building and zoning ragulations
and ordinances of any governmental unit, and righs of way and easements established or of record. Liens, encumbrancas or defects (o be discharged by
SELLER may be pald out of purchase money at date of closing. No llens, encumbrances or defects which are to be discharged or assurmed by BUYER or to

which title is taken subject o, exist unless othenwise specified in this Agreement.

8. TITLE INSURANCE: Thera may be types of tltle Insurance coverages avallable other than those lIsted below and partias to this agreement
are advised to talk to a title company about any other coverages available that will give the buyer addltional coverage.

(A). PRELIMINARY TITLE COMMITMENT: Prior o closing the (ransaction [/ SELLER or [J BUYER shall furnish to BUYER a preliminary commitment of a
litle insurance policy showing the condition of the titie lo said PROPERTY. BUYER shall have business day(s) from receipt of the preliminary
commitment or not fewer than twenty-four (24) hours prior to closing, within which to object in writing lo the condition of Ihe litle as set forth in the preliminary

commilment. If BUYER doas not so object, BUYER shall be dggmed lo have accepted the conditlons of the title, Il is agreed that If the fitle of said
87 PROPERTY Is not marketabie, or cannot be made sowithin ___%; _____ business day(s) after notica conlalning a written stat t of defect is delivered to
SELLER, BUYER'S Earnest Money deposit will be retumed to BUYER and SELLER shall pay for the cost of litle insurance cancellation fes, sscrow and

8 logal fees, If any.

%0
9 (B). TITLE COMPAQX:}he partias agree that f/'e'wee“ Zetle Title Company
92 located at ic e shall provide the titie policy and preliminary repon of commilment.

(C). STANDARD COVERAGE OWNER'S POLICY: SELLER shall within a reasonable time afler closing furnish to BUYER a litle insuranca policy in the
amount of the purchase price of the PROPERTY showing marketable and insurable title subject to the liens, encumbrances and defects eisewhere sef oul In
this Agreemaent to be dischargad or assumed by BUYER unless otherwise provided herein. The risk assumed by the title company in the standard
coverage pollcy ia limited to matters of publlc record. BUYER shalt receive a ILTA/ALTA Qwner's Policy of Title Insurance. A title company, af BUYER's
request, can provide information about the availability, deslrability, coverage and cos! of various tille insurance coverages and sndorsemenis. if BUYER
desires title coverage other than that required by this paragraph, BUYER shall instruct closing agency In writing and pay any increase in cost unless

100 otherwise provided herein,

(D). EXTENDED COVERAGE LENDER'S POLICY (Mortgagee policy): The lender may require that BUYER (Borrower) furnish an Extended Coverage
Lender's Policy, This extended covarage lenders policy considers matters of public record and additionally insures agains! certain matters not shown in lhe
public record. This extended coverage lender's policy is solely for the henefit of the lender and only protects the lender,

102
103
104
108
108 9, INSPECTION/DUE DILIGENCE:

10?7 (A} BUYER shall have the right to conduct due diligance inspaections, Investigallons, lests, surveys and gthar studies at BUYER'S expense unless
108 otherwise indicaled below or agresd upon in wriling by lhe parties. BUYER chooses (] lo have inspection(s) i1 not to have inspectlon(s). If BUYER chooses
168 not o have inspection skip the remainder of this Section 8. BUYER shall, within business day(s) of acdeptance, complete these inspactions and glive
16 o SELLER wrilten notice of disapproved items. BUYER is strongly advised (o exercise these rights and to make BUYER's own selection of professionals
11 with appropriate qualifications to conduct inspections of the entire PROPERTY. The closing of this transaction is condltioned upon BUYER's satigfaction or

112 waiver of the following contingencies.

INSPECTION ITEM; SHARED INSPECTION ITEM, SHARED
COSTS PAID BY BUYER | SELLER [EQUALLY | N/A COSTS PAID BY BUYER | SELLER |EQUALLY] NA
(E;hvaimn‘r;lemd inspection X Hazardous Waste repori(s) v
58
Environmantal inspaction I'e Cther substances hazardous 1o human N
{Phase I} health (e.g. mold, radon, asbssios, etc.)
f;gﬁmm}emw ingpection \/ l:meg{ ‘aeﬂerx relavani businass )(
ase
Survay \Vg Utiiitlss and Zoning Studiss >(
Water Rights v Pest, dry rot & structural Inspection(s) 7(
Flood Zone Hazard )( Compliance with American With
Disabilities Act L
Soil(s) and Percolation Test(s) )( WelliSeptic

114
15 s
118
"
118

13
3 The following documents and materials shall be provided by the SELLER to the BUYER as part of the BUYER'S inspaction/due diligence:

BUYER'S Initials { é"’v X ) Date i SELLER'S Initials ( M ) Date
This form i printed andt aisiribuied by the lgano Association oF REALTORS®, inc. This form has been desipned and 18 provaded for use by ihe reat estaie professionals who are members of the
Natlonsl Assocation of REALTORS® USE BY ANY OTHER PERSON IS PROHIBITED. ©Copynghi idshe Assoostion of REALTORS®. inc. Al aghils raserved
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139
140
141
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(B). SATISFACTION/REMOVAL OF INSPECTION DUE DILIGENCE CONTINGENCIES:
1). If BUYER does not wilhin the strlct time period specified give fo SELLER wrillen notice of disapproved items, BUYER shall conciusively be
deemed fo have: (a) completed ail inspections, invesligations, review of applicable documents and disclosuras; (b) elected {0 proceed wilh the
transaction and (¢} assumed all llabifity, rasponsibility and expense for repairs or corrections other than for items which SELLER has otherwise

agresd in writing to repalr or correct,
2). #f BUYER does within the strlct time pericd specified give to SELLER written notice of disapproved items, BUYER shall provide to SELLER
pertinent sectlon(s) of wrilter: Inspection reports, SELLER shall have business day(s) In which to respond In wrlting. The SELLER, al

thelr option, may corrsct the items as specified by the BUYERS in thelr letter or may elsct nol to do so. If the SELLER agrees to correct the items
asked for in the BUYERS letter, then both parties agres that they will conlinue with the Iransaclion and proceed to closing. This will removs the

BUYER'S Inspaction contingency.
3). If SELLER elects not lo correct the disapproved ltems, or does not respond in writing wilhin the strict ime period specified, then the BUYER(S)

have the optlon of either continulng the transaction without the SELLER being responsible for correcting these deficiencies or giving ihe SELLER
written notics within __ """ busginass days that they will not continue with the transaction and demand the return of thelr Earnesl Money.

4). If BUYER does not give such wrillen notice of cancaifation within the sirict time periods specified, BUYER shall conclusively be deemed 1o have
elected (o proceed with the fransaction without repalre or corrections other than for items with SELLER has otheirwise agreed in writing lo repair or
correcl, SELLER shall make the PROPERTY available for all inspections. BUYER shall keep the PROPERTY free and clear of lians; indemnify and
hold SELLER harmiess from all liabllity, claims, demands, damages and costs; and repair any damages arising from the inspsctions. No inspections
may he made by any governmental building or zoning inspector or government empioyee without the prior consent of SELLER unless required by

focal law.
10. MINERAL RIGHTS: Any and all mineral rights appurienant to the proparty are included in and are part of the sale of this propenty uniess otherwise
agreed {0 by the parties In writing.

11, WATER RIGHTS: Any and all waler rights including but not limited to waler syslems, wells, springs, lakes, streams, ponds, rivers, dilches, ditch
rights, and the like, if any, appurienant lo the property are included in and are a part of the sale of this property unless otherwise agreed to by the parties in

writing.

12. ADDITIONAL COSTS: Costs in addition to those listed balow may be incurred by BUYER and SELLER unless otherwise agreed herein, or provided
by law or requlired by lender, or otherwise s!ated harein. The below cosis will be paid as indicated. Some costs are subject to loan program requirements.
SELLER agress to pay upto § of lender required repalr costs only. BUYER or SELLER has the opfion to pay any lender

required repair costs In excess of this amount.

SHARED SHARED
COSTS BUYER| SELLER | EQUALLY| N/A COSTS BUYER | SELLER | EQUALLY] VA
Appraisal fea X/ Flood cantification / racking fee P
¢ £ fe Tite ins. Standard Ci o .
Long term Escrow fees / p:m ecy ard Caovarage owners )(
Closing fee X Lenders Extended Palicy 4
Additional Titls ins. b4 Attomoy comram preparation .
andior review fee ,J/
Water Rights T

13, ESCROW/COLLECTION: if a long-term escrow/coflection is involved, then the escrow/collection holder shail be
Each party agrees to pay ona-half of ascrowlcollection fees and escrow setup fees.

14, RESIDENTIAL PROPERTY CONDITION DISCLOSURE: idaho Code §55-2501 ef seq. requires that any person intending to transfer “rasidential
real proparty” deilver to the transferee or his agent, within ten (10) days of the acceptance of an offer fo purchase, a SELLER PROPERTY CONDITION
DISCLOSURE FORM. "Residential real property” means reai properly thal is improved by a building or other structurs that has one (1) to four (4) dweliing
units or an Individyally owned unit In a structure of any slze. This also applies o real property which has a comblned resldential and commercial use,

The property [T BN not subject to the Property Condition Disclosure Act.

15, LEAD-BASED PAINT DISCLOSURE: Properties that meet the criterla of "target housing” require certain disclosures regarding lead-based paint
hazards. The term lead-based paint hazard is Intended to identify lead-based paint and all residential lead-containing dusts and soils regardless of the
source of the lead. Pursuant to 42 USCA § 4851 of seq., "target housing” means any housing constructed prior to 1978, except housing for the elderly or
persons with disabllities (Liniess any child who is 888 than six (8) years of age resides or Is expected {o reside in such housing for the elderly or persons with
disabilities) or any zero-bedroom dwelling. A ‘residential dwelling” means a single-famlly dwelllng, Including attached struclures such as porches and stoops;
or a single-family dwaelling unit in & structure that contains more than one (1) separale residential dwelling unit, and in which each such unit is used or
occupied, or intended to be used or occupied, In whole or in part, as the home or residence of one (1) or more persons. "Residential real property” means
real property on which there Is siluated one (1) or more residential dwellings used or occupied, or intended to be used or occupled, In whole or in pan, as the

home or residence of one (1) or more persons.

—

/ - / /
) Date f/ 6/ C‘f SELLER'S Initials ( X ) Date

BUYER'S Initials ( u} X

Trus form 15 pRnted and disiributed by the Idsho Associetion of REALTORS®, Inc This form has been demgned snd 1s provided for use by the real estale professionais who sre members of the
Natonat Association of REALTORS® USE BY ANY OTHER PERSON 16 PROHIBITED. ©Copyright idaho Assoctaiion of REALTORS®. inc. All nghts reserved
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The subject propsrty'ff is [Jis not defined as "Target Housing" regarding lead-based paint or lead-based paint hazards. If yes, BUYER hereby
owing: (a) BUYER has been provided an EPA approved lead-based paint hazard informalion pamphlet, "Protact Your Family From

acknowledges the
Lead in Your Home," (b) receipt of the Seller's Disclosure of Informalion and Acknowledgment Form and have baen provided with all records, test reports or

othar information, if any, related to the presence of lead-based paint hezards on said propery, (¢) that this conlract is confingent upon BUYERS right to have
the pro%} tested for lead-based paini hazards {¢ be completed no later than uﬁ or the contingency will terminate, (d) that BUYER

hereby [f waives [ does not waive thia right, () Ibat If tesl resulis show unacceplable’amounts of lsad-based paint on the property, BUYER has the right lo
cancel the contracl subject lo the option of the SELLER (lo be given in wriling) o elect to remove the lead-basad paint and correct the problem which must
be accomplished before closing, (f) that If the contract is cancelled under this clause, BUYER's eamast money deposil will be returned fo BUYER.

18, SQUARE FOOTAGE VERIFICATION: BUYER IS AWARE THAT ANY REFERENCE TO THE SQUARE FOOTAGE OF THE REAL PROPERTY
OR IMPROVEMENTS IS APPROXIMATE. IF SQUARE FOOTAGE IS MATERIAL TO THE BUYER, IT MUST BE VERIFIED DURING THE INSPECTION

PERIOD,

17. COVENANTS, CONDITIONS AND RESTRICTIONS (CC&Rs): As part of the BUYER'S inspectlon of the PROPERTY as set forth above in
Seclion 8, BUYER is rasponsuble for obtaining and reviewing a copy of any CC&R's which may affect the PROPERTY. BUYER shall have ______ days (butin
no event shall such time period exceed thal lime period set forth for Inspections in Section 8) fo review and approve of any such CC&Rs Ihat me may affect the
PROPERTY. Unless BUYER delivers (o SELLER a written and signed objection {o the terms of any appllcable CC&Rs wilth particularity describing BUYER's
reasonable objections within such lime period as sei forth above, BUYER shall ba deemed to have conciusively waived any objeclion to the terms of any
CC&Rs affecting Ihe PROPERTY.

18, RISK OF LOSS: Prior to the closing of this sale, all risk of loss shall remain with SELLER. In addition, should the PROPERTY be materialy
damaged by fire or other desiructive cause prior to closing, this agreement shall be voidable al the optlon of the BUYER.

19. CONDITION OF PROPERTY AT CLOSBING: Upon expiration of the Inspectiorn/Due Diligence period and thereafler, BUYER agrees o purchase
the PROPERTY in as-is-condltion, whera is, with all faulls and with no further repairs required unless otherwise agreed upon by the parties in wiiting.
BUYER will assume all obiigatlons with respect to the PROPERTY, SELLER shall maintain the PROPERTY uniil the closing in its present condition, ordinary

wear and lear excepisd.

20. CLOSING AGENﬂCY' The Closing Agency for this transaction shall be
located at Le A w

21, CLOSING DATE: On or before the closing date, BUYER, and SELLER shall deposit with the Closing Agency all funds and instruments necessary lo
complete the sale. The closing date shall be no later than 3 Eand . "Closing Date" means the dale on which aif
documents are either recorded or accepted by an escrow/coliection agen and the sale proceeds are available lo SELLER.

22, POSSESSION/PRORATION: BUYER shal be eniited to posssssion  JZ{UPON CLOSING or (] DATE
TIME [JAM [JPM. Taxes and water assessments (using the las! aveilable assessment as a basis), rants insurance premiums, interest

and reserve on fiens, encumbrances or obligations assumed and utilities shall be prorated as of the day of o osing or
Any lenant deposits held by SELLER shall be crediled to BUYER al dosing,

/‘2’0’1“’(‘.» A

23. "NOT APPLICABLE" DEFINED: The letters "n/a,” "N/A," "n.a.," and “N.A.” as used herein are abbreviations of the lerm "not applicable." Whare
this agreement uses the term "nol applicable” or an abbreviation thereof, it shall be evidence that ihe parties have contempialed cerlain facis or conditions

and have delermined that such facts or conditions do not apply o the agreement or transaction herein.

24, FACSIMILE TRANSMISSION: Facsimlle or electronic transmission of any signed original document, and refransmission of any signed facsimile or
alecironic transmission shall be the same as delivery of an original. At the request of either the BUYER or SELLER, or the LENDER, or the Closing Agency,
the BUYER and SELLER will confirm facsimile or elactronic iransmifted signalures by signing an original document.

25, BUSINESS DAYS & HOURS: A business day Is herein defined as Monday through Friday, 8:00 A.M. to 5:00 P.M. in the local time 2one whare the
subject real property is physically located, A business day shall not include any Salurday or Sunday, nor shall a business day include any legal holiday
recognized by the state of idaho as found in Idaho Code §73-108. The time in which any act required under this agreement is (o be performed shall be
computad by exciuding the date of exscution and including the last day. The first day shall be the day after the date of executlon. if the last day is a legal

holiday, ther tha tima for performance shall be the nex! subsequent business day.

26. DEFAULT: £ BUYER sofaulls in the performance of this Agreement, SELLER has the option of: (1) accepting the Earnest Money as liquidated
damages or (2) pursulng any other lawful righl or remedy to which SELLER may be entitled. If SELLER elects o proceed under (1), SELLER shall make
demand upon the holder of the Earnest Money, upon which demand said holder shall pay from the Earnest Money the costs Incurred by SELLER's Broker
on behalf of SELLER and BUYER relaled lo the transaction, inciuding, withoul limiiation, the costs of litle insurance, escrow fees, credit report fees,
inspection fees and atforney’s faes; and sald holder shall pay any balance of the Earnest Money, one-half to SELLER and one-half 1o SELLER's Broker,
provided that the amount (o be pald to SELLER’s Broker shall not exceed the Broker's agreed to commission. SELLER and BUYER specifically
acknowledge and agree that if SELLER elacts to accept the Earnest Money as liquidated damages, such shall be SELLER's sole and exclusive remedy, and
such shall not be considered a penalty or forfeiture. If SELLER elects to proceed under (2), the holder of the Earnest Money shall be entitied to pay the costs
incurred by SELLER's Broker on behalf of SELLER and BUYER related {o the transactlon, including, without limitation, the cosis of Brokerage fee, titie
insurance, escrow fees, credit report fees, inspection fees and aliorney’s fees, with any balance of the Earnest Money (o be held pending resolution of the
matler. having approved said sale and falls to consummate the same as herein agreed, BUYER'S Eames! Money deposit shail be
returned to him/her and SELLER shall pay for the costs of {ile Insurance, ascrow fees, credil report faes, Inspection fees, Brokerage fess and aftorney's
feas, If any. This shall nol be considered as a walver by BUYER of any other fawful right or remedy to which BUYER may be entitied,

. -~ p
BUYER'S Initials ( {_/\+ ) ) Date ,L-)/é / Z’(f’ SELLER'S Initials ( X )Dats

Thus form 18 paniad and disiributed by e Idaho Association of REALTORS®, Inc. This form has bean designed and is provided for use by (he real estale profestionaly who are mambars of the
National Assogiation of REALTORS® UBE BY ANY OTHER PERSON 18 PROHIBITED. © Copynghi Idaho Association of REALTORS®, Inc Af rights reserved
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27. ATTORNEY'S FEES: If either parly initiates or defends any arbliration or legal astion or proceedings which are in any way connected with this
Agreemanl, the prevaillng party shall be entitied lo recover from the non-prevailing parly reasonable cosls and aliorney's fees, including such costs and faes

on appeal.

28. EARNEST MONEY DISPUTE / INTERPLEADER: Notwithstanding any terminatlon of this contract, BUYER and SELLER agree that in the event
of any controversy regarding the Earnes| Money and things of value held by Broker or closing agency, unless mutual written Instryctlons are received by the
holder of the Earnest Money and things of value, Broker or closing agency shall not be required to fake any acfion bul may awail any proceeding, or at
Broker's or closing agency's oplion and sole discretion, may inlerplead all parties and deposit any moneys or lhings of value into a court of competent

jurisdiction and shall recover court costs and reasonabia atlorney's fees.

29, THE RESPONSIBLE BROKER SHALL BE Sentd ﬁ-i feed // Lotlvche & é . ﬁr,v&%ff

30, SEVERABILITY: in the case that any one or more of the provisions contained In this Agreement, or any application thereof, shall be Invalid, illsgal or
unenforcaabie in any respect, the validity, legallly or enforceabifity of the remaining provisions shali not in any way be affacted or Impalred thereby.

31. COUNTERPARTS: This Agreement may be execuled in counterparis, Executing an agreement in countarparis shall mean the signature of two
idsnlical copies of the same agreement, Each identical copy of an agreament signad in counterparts is deemed (o be an original, and all identical copiss

shall logether constifute one and the same instrument,

32, SALES PRICE INFORMATION: Pursuani lo Idaho Code §54-2083(8)(d), a "sold" price of real property is not confidential client information.

33, REPRESENTATION CONFIRMATION: Check one (1) box in Section 1 and one (1) box in Section 2 below to confirm that in this transaction, the
brokerage(s) involved had the following relationship(s) with the BUYER(S) and SELLER(S).

Saction 1:
(3 A. The brokerage working with the BUYER(S) Is acting as an AGENT for the BUYER(S).
[ B. The brokerage working with the BUYER(S) Is acting as & LIMITED DUAL AGENT for the BUYER(8), without an ASSIGNED AGENT.

{J c. The brokerage working with the BUYER(S) Is acting as a LIMITED DUAL AGENT for the BUYER(S) and has an ASSIGNED AGENT

acting solely on behalf of the BUYER(S).
)f D. The brokerage working with the BUYER(S) Is acting as a NONAGENT for the BUYER(S).

Seglion 2.
%LA, The brokerage working with the SELLER(8) is acting as an AGENT for the SELLER(S),
B. The brokerage working with the SELLER(8) Is acting as a LIMITED DUAL AGENT for the SELLER(S), without an ASSIGNED AGENT.

) ¢. The brokerage working with the SELLER(S) Is acting as & LIMITED DUAL AGENT for the SELLER(S) and has an ASSIGNED AGENT

acting solely on behalf of the SELLER(S).
[0 D. The brokerage working with the SELLER(S) Is acting as a NONAGENT for the SELLER(S).

Each party signing this document confirms that he has received, read and understood the Agency Disclosure Brochure adopled or approved by the ldaho
real estate commission and has consented lo the relationship confirmed above, In addltion, each party confirms that the brokerage's agency office policy
was made availabls for inspection and review, EACH PARTY UNDERSTANDS THAT HE IS A "CUSTOMER" AND IS NOT REPRESENTED BY A

BROKERAGE UNLESS THERE IS A SIGNED WRITTEN AGREEMENT FOR AGENCY REPRESENTATION.

34. AUTHORITY OF SIGNATORY: If BUYER or SELLER is a corporation, partnership, trust, estate, or other enlity, the person executing this
agreemant on its behalf warranis his or her authorily to do so and (o bind BUYER or SELLER.

35, ENTIRE AGREEMENT: This Agreement, including any Addendums or exhibils, conslitutes the entire Agreement between the parties and no
warraniies, including any warranty of habilability or representations have been made or shall be binding upon elther party unless herein set forth,

36. TIME 18 OF THE ESSENCE IN THIS AGREEMENT,

;4 uﬁ:g‘
37. ACCEPTANCE: This offer is made sub}ect to the acceplajige of SELLER and BUYER on or before (Date) e g at (Local
; 200 TJAM.J PM. If acceplance of this Agresment Is not received within thefime specified, the offer is

Time in which PROPERTY is located)
withdrawn and the entire Earnest Money, If any, shall be refundéd to BUYER on demand.

BUYER'S lniliaisﬁ‘)u/ X ) Date K/ /-'(*’/@F SELLER'S Initials { X ) Date

Thus form 15 phnted and disiribuLiad by the 1daho Assecration of REALTORS®, inc. This form has been demgned and 19 provided for use by Lhe real sstate profsasionals who are members of the
Natons! Associstion of REALTORS® USE BY ANY QTHER PERSON {8 PROHIBITED, © Copyright kiaho Assaciation of REALTORS®. Inc. Alf rights reserved
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3 36, BUYER'S SIGNATURES:

04

305 [J SEE ATTACHED B vaﬁg—baﬁm/(;: (Specify number of BUYER addendumn(s) attached.)
/

308 -
w , - e (/e

308 BUYER Signaty 0 e BUYER (Print Name) 4“_75*; (= Bela v

300 S jnd :‘ s 3 . < . - e
310 Dale )5//'/ O Tive_o2-0 &0 OAM. 3. Phone# _ S50 (576 N B L R
311 —

32 Address Clty /L)&Wlﬂa-— State _:4-<b_zip

313

310 E-Mail Fax# '

315

37

318 BUYER Signature BUYER (Print Name)

318

320 Date Time DAM. [JPM. Phone # Cell #

321

322 Addrass City State Zip

223

324 E-Mail
328
326
a7
328
328 37, SELLER'S SIGNATURES:

331 On this date, 1/\We hereby approve and accept the transaction sel forth in the above Agreement and agreé to carry ou! ail the terms thereof on the part of the

332 SELLER. .
33

33 ) SIGNATURE(S) SUBJECT TO ATTACHED COUNTER QFFER

308

33 [T} SIGNATURE(S) SUBJECT TO ATTACHED ADDENDUM(S) #
37

Fax #

3%

330 SELLER 8lg e SELLER (Print Name)

340

341 Date Time DAM. [IPM. Phone # Cell#

342

43 Address City Slate Zip
344

345 E-Mail Fax#

348

347 - e e em wme W M G M dm e e R e e e TR MR M A e e W TR T BB ER Me R e M e MR R MR e e A T T SR e e e M e AR R G e e e
348

349 SELLER Sig ° SELLER {Print Name)

360

381 Date Time DAM. [JPM. Phone # Cell#

352

383 Address City State Zip
384

388 E-Mall Fax#

3%

387

388 CONTRACTOR REGISTRATION # (If applicable)

Ttes form is printed and distribuled by ihe ioaho Azsocuation of REALTORS®, inc. This form has baen designed and 1s pronded for use by tha real eslate professionais wha are mambers of the
National Association of REALTORS® USE BY ANY OTHER PERSON 18 PROHIBITED. ©Copynght idaho Association of REALTORS®, inc Ali righis mserved
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Boise, Idaho 83701-2720
Telephone: 208-388-1200

Facsimile: 208-388-1300
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Attorneys for John Wakelum and Mike Ressler
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT FOR THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

JON WAKELUM, an individual; and MIKE Case No. CV 08-8465
RESSLER, an individual doing business as

“M&M RE Holdings”,
MEMORANDUM IN SUPPORT OF

Plaintiffs SECOND MOTION TO AMEND
COMPLAINT
V.

THOMAS A. HAGOOD, an unmarried man,

Defendant.

THOMAS A. HAGOOD, an unmarried man,
Third Party Plaintiff,

V.

BULLOCK AND COMPANY REALTORS
L.L.C., an Idaho limited liability company,
SCOTT BULLOCK, an individual, BILL
DOWNS AUCTION SERVICE INC., an Idaho
corporation, and Scott Bullock, an individual
and LARRY DOWNS, an individual,

Third Party Defendants.
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COMES NOW, Plaintiffs, Jon Wakelum and Mike Ressler, by and through their
attorneys of record, Givens Pursley LLP, and submit this Memorandum in Support of Second
Motion to Amend Complaint. This case arises out of an absolute auction sale, which was held
by Defendant Hagood through his agents, the other defendants. At the conclusion of the sale,
Defendant Hagood refused to proceed forward and sign a Memorandum of Sale. The Court has
ruled that the Statute of Frauds bars enforcement of the contracts of sale due to the lack of a
signed memorandum sufficient to satisfy the statute. Authority exists to the effect that the
auctioneer conducting the sale becomes a dual agent for seller and buyer and does have authority
to execute a sufficient memorandum to bind the seller. See e.g. Rohlfing v. Tommorrow Realty
& Auction Co., Inc., 528 So.2d 463 (Fla.App. 5 Dist. 1988)( “[T]he law of agency peculiarly
applies to an auctioneer, who, while primarily the agent of the seller in making a sale, is for some
purposes the agent of both parties. His authority may be express or by implication or ratification.
It has been held that the auctioneer may satisfy the statute of frauds by himself or his clerk
unilaterally signing, as is apparently customary, a memorandum of the oral sale as agent for both
parties); Sims v. Broughton, 589 N.E.2d 1056 (Ill.App. 5 Dist. 1992)(Citing prior case for
proposition that “auctioneer is considered an agent for both the seller and the purchaser, and
thus, a document signed by the auctioneer on behalf of the purchaser, if it contains the necessary
information, binds the purchaser to the contract.”).

In the present case, the amendment seeks to declare this law as the law of the state of
Idaho and compel the auctioneer to sign a sufficient memorandum for the statute of frauds. In
the event it is now too late for the auctioneer to sign a sufficient memorandum, an alternative
count is plead for the auctioneer’s negligence in failing to earlier execute such a document.

Accordingly, leave to amend the complaint to plead such a claim is appropriate.
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"
DATED this T day of July, 2009.

GIVENS PURSLEY LLp

Y 2d

Thomas E. Dvorak
Attorneys for Plaintiffs
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Phillip J. Collaer U.S. Mail
Anderson, Julian & Hull, LLP Overnight Mail
P.O. Box 7426 Hand Delivery
Boise, ID 83707-7426 Fax

Terry Michaelson U.S. Mail
Hamilton Michaelson & Hilty, LLP Overnight Mail
1303 12th Avenue Road Hand Delivery

P.O. Box 65 X~ Fax

Nampa, [D 83653-0065
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Thomas E. Dvorak
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JAY GUSTAVSEN (ISB No. 5293)
ALEX P. MCLAUGHLIN (ISB No. 7977)
DAVISON, COPPLE, COPPLE & COPPLE

Washington Mutual Capitol Plaza \j 3 \%v\/\
199 North Capitol Boulevard F I L . E D
Suite 600 AM_i o PM.
Post Office Box 1583

Boise, Idaho 83701 JUL 15 2009
Telephone:  (208) 342-3658

Facsimile: (208) 386-9428 CANYON COUNTY CLERK

T. CRAWFORD, DEPUTY

Attorneys for Defendant
Thomas A. Hagood

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

THOMAS A. HAGOOQD, an unmarried man,

Defendant.

JON WAKELUM, an individual; and MIKE )
RESSLER, an individual doing business as ) Case No. CV (08-8465
“M&M RE Holdings”, ‘ )
)
Plaintiffs, ) DEFENDANT’S REPLY
Vs. ) MEMORANDUM IN SUPPORT
) OF MOTION FOR SUMMARY
) JUDGMENT
)
)
)
)

® %k ¥

COMES NOW the Defendant Thomas A. Hagood, by and through his attorneys of
record, Jay Gustavsen and Alex P. McLaughlin, of the firm Davison, Copple, Copple & Copple

of Boise, Idaho and hereby submits this Reply Memorandum in Support of Motion for Summary

Judgment.
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L INTRODUCTION

The memorandum at bar is a reply to Plaintiffs’ mgmorandum addressing the issue of
whether Plaintiffs’ cause of action under the Idaho Consumer Protection Act (“ICPA™) is barred
by the Statute of Frauds. In their brief, Plaintiffs contend that their ICPA claim should not be
dismissed because: 1.) The rationale for barring Consumer Protection claims on unenforceable
promises does not support dismissing Plaintiffs’ ICPA claim; 2.) The representations at issue are
factual and non-promissory; 3.) The foregoing representations are collateral to and thus separate
from the unenforceable promise; and 4.) Plaintiffs do not seek contract damages, but rather
actual damages or $1,000.00 under I1.C. § 48-608.

As will be discussed below, all of the foregoing claims are without merit.

II. ARGUMENT

Defendant’s position is four-fold:

1. Plaintiffs’ ICPA claim should be dismissed because it is logically untenable.

2. Plaintiffs’ ICPA claim should be dismissed because Plaintiffs have failed to allege that
they have suffered an “ascertainable loss.”

3. Plaintiffs’ ICPA claim should be dismissed because the rationale for barring Consumer

Protection claims on unenforceable promises finds near perfect application to the facts of

the instant matter.

4. Plaintiffs’ ICPA claim should be dismissed because the assertions upon which their claim

is predicated are promissory and not factual and are not collateral to the unenforceable
promise.

III.  ANALYSIS

1. Plaintiffs’ ICPA claim should be dismissed because it is logically untenable.

Plaintiffs claim that Defendant’s prior conduct in allegedly creating an advertisement for

the auction was deceptive under 1.C. § 48-608. Plaintiffs’ claim should be dismissed because it

DEFENDANT’S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 2

000409




;208 386 9428

is both illogical and in discord with the policy of I.C. § 9-505. The following reasons
substantiate this contention.

First, because there was no deception before the Court ruled that the alleged promise at
issue was unenforceable, there can be no deception after the fact. If the alleged promise to
convey Defendant’s real property would have been deemed enforceable, Plaintiffs would have
no claim under the ICPA. This, of course, makes perfect sense — if the auction went as planned
and there was an actual conveyance of Defendant’s property, the advertisement could not
possibly have been fraudulent as there would have been a conveyance of property in precise
accordance with said advertisement. Of course, the auction did not proceed as planned as the
promise derived therefrom was later deemed by this Court to be unenforceable. Plaintiffs thus
brought suit under the ICPA on the basis that the advertisement was deceptive. However, the
nature of Defendant’s conduct did not somehow make an ex anfe change based on the Court’s
ruling. The advertisement at issue said what it said at the time it was said. The only difference
in the status quo has been the Court’s ruling. However, if the Defendant’s conduct would not
have been fraudulent if the promise was enforced, but became allegedly fraudulent only because
the Court did not enforce the promise, there cannot have been any fraud or deception by the
Defendant since the lynchpin therefor would be the Court’s substantive decision and pot the

Defendant’s actual conduct. The Court’s later decision to render a promise unenforceable does

not render fraudulent a representation relating to that promise if there was no fraud before the
Court made its decision as to the later promise. In effect, this would classify conduct as
fraudulent or not irrespective of the actual conduct of the fraud-feasor - that would make no

sense. Whether conduct is fraudulent must depend on the conduct of the actor in question at the

DEFENDANT’S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 3
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time of the purported malfeasance; after the fact decisions of the Court do not render fraudulent
conduct that was not fraudulent before the decision was made.

Second, if the Court were to rule that Plaintiffs have a claim under the ICPA, the Court
would render every commercial oriented promise over which the Statute of Frauds applies
potentially deceptive. Merely because a promise is ultimately unenforceable does not niean that
the promise was predicated on fraud. The intent of the drafters of I.C. § 9-505 was to root out
potential fraud, not give every disgruntled promisee a claim under the Consumer Protection Act.
Kelly v. Hodges, 119 Idaho 872, 874, 811 P.2d 48, 50 (Ct. App. 1991). Likewise, the intent of
the drafters of 1.C. § 48-601 was to protect “consumers and businesses against unfair methods of
competition and unfair or deceptive acts and practices ...”, not to give solace to every litigant
whose promise failed to satisfy [.C. § 9-505.

In the present case, Plaintiffs’ claim is illogical as a matter of fact and spurious as a
matter of policy. Accordingly, Plaintiffs’ claim under the ICPA should be dismissed.’

2. Plaintiffs’ ICPA claim should be dismissed because Plaintiffs have failed to allege that
they have suffered an “ascertainable loss.”

It is a basic rule of statutory construction that, unless the result is palpably absurd, Courts
must assume that the legislature means what is clearly stated in the statute. Miller v. State, 110
Idaho 298, 715 P.2d 968 (1986); See also State Dep't of Law Enforcement v. One 1955 Willys
Jeep, 100 Idaho 150, 158, 595 P.2d 299, 302 (1979); See also Worley Highway Dist. v. Kootenai
County, 98 Idaho 925, 928, 576 P.2d 206, 209 (1978). Accordingly, in construing a statute the

words of the statute must be given their plain, usual, and ordinary meaning. Walker v. Hensley

! Defendant’s position is analogous to that taken by the litigants in Celotex Corp. v. Catrest, 477 U.S. 317 (1986). In
Celotex, the United States Supreme Court ruled that a Defendant may move for summary judgment without filing
affidavits on the narrow basis that even if all of the facts alleged by Plaintiff are proven, they are insufficient to
make out the cause of action alleged.

DEFENDANT’S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 4
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Trucking, 107 Idaho 572, 691 P.2d 1187 (1984); See also State v. Moore, 111 Idaho 854, 727
P.2d 1282 (Ct.App.1986); See also Sherwood v. Carter, 119 Idaho 246, 254, 805 P.2d 452, 460
(1991) (Clear expressed intent of legislature must be given effect and there is no occasion for
construction where language of statute is unambiguous).

Idaho Code § 48-608 provides that “any person who purchases ... goods ... and thereby

suffers any ascertainable loss ... as a result ... of a method, act or practice declared unlawful by

this act ... may bring an action to recover actual damages or one thousand dollars ($1,000),
whichever is greater.” I.C. § 48-608(1) (emphasis added).

In the present case, Plaintiffs’ Amended Complaint fails to allege that they have satisfied
the above prerequisites to recover under 1.C. § 48-608. The following reasons substantiate this
contention.

First, 1.C. § 48-608 requires that three prerequisites must be satisfied in order to be able
to recover actual damages or $1,000.00:

1.) The person must first purchase the good in question;

2.) The person must suffer an ascertainable loss; and

3.) Such loss must be the result of the “use or employment by another person of a
method, act, or practice declared unlawful by this act.” 1.C. § 48-608.

A plain reading of 1.C. § 48-608 bears out the foregoing interpretation. Plaintiffs,
however, have put the cart in front of the horse, stating that they are entitled to recover at least
$1,000.00 under 1.C. § 48-608 because Defendant employed a method, act, or practice declared
unlawful under Title Forty-Eight (48). The statute does not state that a litigant may recover

actual damages or at least $1,000.00 if they have merely been affected by the employment of a

DEFENDANT’S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 5
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deceptive device. Rather, the litigant must suffer an ascertainable loss first and then is entitled to
recover actual damages or at least $1,000.00.

Second, Plaintiffs have failed to plead that they have suffered an ascertainable loss. Not
one sentence in Plaintiffs’ Amended Complaint alleges that they have suffered a loss because of
the purported malfeasance, a dubious contention in light of the fact that Plaintiffs never even
purchased the property at issue and therefore never suffered a change in status quo. Plaintiffs
allege only that because of the purported malfeasance, they are entitled to at least $1,000.00.
This is in contradiction to the requirements of 1.C. § 48-608.

In light of the above, Plaintiffs’ ICPA claim should be dismissed because Plaintiffs have

failed to allege that they have suffered an “ascertainable loss.”

3. Plaintiffs’ ICPA claim should be dismissed because the rationale for barring Consumer
Protection claims on unenforceable promises finds near perfect application to the facts of

the instant matter.

Plaintiffs cite the case of McLure v. Duggan, 674 F.Supp. 211, 221 (N.D. Tex. 1987)
with approval. The McLure opinion contains an instructive discussion concerning the policy
implications of the issue at bar, to wit, the rule that where a party is attempting to assert a
Consumer Protection Act action in order to circumvent the Statute of Frauds, the Consumer
Protection claim cannot stand:

“The judicial disregard of the statute [of frauds] should be limited to situations
in which the essence of the action truly sounds in tort. Where plaintiff,
although casting his complaint in the form of a cause of action for fraud, is
attempting to recover damages for the breach of the promise, it is clear that he

is, in effect, attempting to enforce the oral agreement.”

Jd (emphasis not added). 2

2 No doubt the reason for the heightened inquiry is because of the fact that in allowing a fraud claim to move
forward which also relates to an unenforceable contract, the risk is that the Court may be allowing the litigant to
obviate the Statute of Frauds and thus circumvent a directive from the legislature. Thus, it is incumbent on the
Court to take a good look at the litigants’ claim and determine whether it truly sounds in tort.

DEFENDANT’S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 6
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In light of the foregoing, the question before this Court is thus not whether Plaintiffs’
claim under the ICPA sounds in tort. McLure requires a more exhaustive inquiry and in light of
the tenor of Idaho Courts in enforcing the Statute of Frauds, there is no reason to believe that
Idaho would deviate from the McLure analysis. Under McLure and its antecedent cases, the
crucial issue for this Court to address is whether the “essence” of Plaintiffs’ ICPA claim “truly”
sounds in tort.

Fortunately for the Defendant and the Court, Plaintiffs have made it a point to include
their motivation for filing the amendment at bar in their Memorandum in Support of Motion to
Amend and their Amended Complaint. The advantage of such inclusion cannot be emphasized
enough. This Court is now in a position to ascertain from the actual representations of the
Plaintiffs whether the “essence” of their ICPA claim “truly” sounds in tort.

In the present case, the essence of Plaintiffs’ ICPA claim does not truly sound in tort.
Accordingly, Plaintiffs’ claim under the ICPA should be barred. The following reasons

substantiate this contention.

First, Plaintiffs’ Memorandum in Support of Motion to Amend states that the reason for

amendment was merely to “protect their right a [sic] recovery.” Plaintiffs’ Memorandum in

Support of Motion to Amend, P.2 (“Purely out of an abundance of caution, and in the event the

court determines that Hagood’s position is correct, the Plaintiffs desire to protect their right a

[sic] recovery and therefore seek to amend their claim to add a claim under the Idaho Consumer

Protection Act”) (emphasis added).

The foregoing excerpt is significant because of what is not said. While Plaintiffs state
- that they are asserting their amended claim only to preserve recovery, they do not state nor even

imply that the impetus of amendment is because they have actually suffered additional tort

DEFENDANT’S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 7
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damag%es. Of course, a litigant need not assert their motivations for amending a complaint.
Howex)er, if they do assert their motivations, it is incumbent that the Court analyze the impetus
therefor. In this case, Plaintiffs have offered some degree of detail regarding why they have
added their ICPA claim; omitted from their remarks is mention that they have suffered tort
b damages in addition to contract damages.

Second, Plaintiffs plead their Motion to Amend in the alternative. Plaintiffs’ Amended

Complaint (“Count 4 is plead in the alternative to Counts 1 through 3 and only in the event that

the Court finds on the basis of the Statute of Frauds or similar basis that no enforceable contract

for the sale of real property exists justifying specific performance or damages against Defendant

Thomas A. Hagood under Counts 1 through 3”) (emphasis added).

The fact that Plaintiffs plead their motion in the alternative is significant. For one, it
highlights the issue raised above as to whether or not Plaintiffs truly suffered tort damages. If
Plaintiffs did suffer tort and contract damages, pleading in the alternative would be irrational and
would actually mean that Plaintiffs plead their damages in a manner that would fail to make
Plaintiffs whole. However, the more instructive inquiry per the discussion at bar is to examine
what would have happened if the Plaintiffs had prevailed on the Statute of Frauds issue. The
answer is that Plaintiffs’ Motion to Amend would have been withdrawn and there would have

been no claim put forward to this Court under the ICPA. In light of this fact, Defendant requests

that this Court ask itself the following: Can it be said that the essence of Plaintiffs’ ICPA claim
truly sounds in tort (See McLure, supra) where if Plaintiffs had prevailed on the Statute of

Frauds issue, their claim under the ICPA never would have been submitted to the Court?

DEFENDANT’S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 8
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In light of the above, the essence of Plaintiffs’ ICPA claim does not truly sound in tort.

Accordingly, under McLure (a case that Plaintiffs cite with approval) Plaintiffs’ ICPA claim

should be barred.

4. Plaintiffs’ ICPA claim should be dismissed because the assertions upon which their claim
is predicated are promissory and not factual and are not collateral to the unenforceable

promise.
Plaintiffs assert that their ICPA claim is not barred by the Statute of Frauds because the

malfeasance in question was a factual assertion which was collateral to the unenforceable

promise. Plaintiffs’ claim is without merit. The following reasons substantiate this contention.
First, the advertisement upon which Plaintiffs’ entire ICPA claim is predicated is not a

factual assertion. The advertisement in question was created by Downs Auction (not Defendant

Thomas A. Hagood?) and related to an auction to occur in the future and thus a potential sale to

occur in the future. Moreover, the advertisement contains statements of future promise.
Conspicuously stated thereon is the following: “TERMS: We will offer at ABSOLUTE
AUCTION ... we will offer lots 1, 2, 3 individual and then as a whole.” See Exhibit “B” to
Plaintiffs’ Amended Complaint (emphasis added). Thus, the language on the advertisement
relating to the future auction was likewise promissory in nature. Accordingly, it cannot be said
that the advertisement was purely factual. Moreover, insomuch as the advertisement contained
representations of offer, the advertisement itself contained the very same promise that this Court
has already deemed unenforceable.

Second, in light of the fact that the advertisement contains the promise which this Court

has already batred, it cannot be said that the assertions thereon are collateral to the unenforceable

3 See 1.C. § 54-2093 (A client ... whether buyer or seller, shall not be liable for a wrongful act, error, omission or
misrepresentation of his broker, his broker’s licensees, or subagents unless the client had actual knowledge of or
reasonably should have known of the wrongful act, error, omission or misrepresentation”).

DEFENDANT’S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 9
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promise. The assertions at issue appear on the very same document on which the unenforceable
promise is also present.

Third, the above facts render this case distinguishable from all of the cases cited by
Plaintiffs. In none of the cases cited by Plaintiffs do the facts state that the litigants plead their
consumer protection claim purely out of caution, just to preserve recovery, in the alternative to
contract damages, and only in the event that they do not prevail on the contract claims.
Moreover, in none of the cases cited by Plaintiffs are there the same statements implicating
future events and future promises. Each case pertained to present factual assertions unrelated to
the later promise. Accordingly, none of the cases cited by Plaintiffs control the disposition of the
instant matter.

In light of the above and the arguments contained in Defendant’s prior memoranda,
Plaintiffs’ ICPA claim should be barred.

IV. CONCLUSION

Defendant respectfully requests that this Court grant his Motion for Summary Judgment,

filed previously, and dismiss Plaintiffs’ claim against the Defendant Hagood for violation of the
ICPA.

DATED this PJ—Jf)f Tuly, 2009
DAVISON, COPPLE, COPPLE & COPPLE, LLP

By:

<Alex P. McLaughlin, of the firm
Attorneys for the Defendant

DEFENDANT’S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 10
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the _[Qa&ay of July, 2009, I served a true and accurate

Tom Dvorack
Givens Pursley, LLP
601 W. Bannock St.
P.O. Box 2720
Boise, Idaho 83701

Phillip J. Collaer

Anderson, Julian & Hull, LLP
PO Box 7426.

Boise, Idaho 83707

Terry Michaelson

Hamilton, Michaelson & Hilty, LLP
1303 12" Avenue Road

PO Box 65

Nampa, ID 83653-0065

copy of the foregoing instrument by placing the same in the United States Mail, postage prepaid,
first class mail, to the following:

X US.MAIL
Hand Delivery
Facsimile Transmission

X _ US.MAIL
______ Hand Delivery
Facsimile Transmission

___X_US.MAIL
____ Hand Delivery
Facsimile Transmission

=

# 13/ 13

S A% P. McLaughlin
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DAVISON, COPPLE, COPPLE & COPPLE
Washington Mutual Capitol Plaza CANYON COUNTY CLERK
199 North Capitol Boulevard J HEIDEMAN, DEPUTY
Suite 600

Post Office Box 1583
Boise, Idaho 83701
Telephone:  (208) 342-3658
Facsimile: (208) 386-9428

Attorneys for Defendant
Thomas A. Hagood

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

JON WAKELUM, an individual; and MIKE )
RESSLER, an individual doing business as ) Case No. CV (8-8465
“M&M RE Holdings”, )
)
Plaintiffs, ) OBJECTION TO PLAINTIFFS’
Vs. ) SECOND MOTION TO AMEND
) COMPLAINT
)
THOMAS A. HAGOOD, an unmarried man, )
)
Defendant, )
)
* & %

COMES NOW the Defendant Thomas A. Hagood, by and through his attorneys of
record, Jay Gustavsen and Alex P. McLaughlin, of the firm Davison, Copple, Copple & Copple

of Boise, Idaho and hereby submits this Objection to Plaintiffs’ Second Motion to Amend

Complaint.
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L. INTRODUCTION

The memorandum at bar is an Objection to Plaintiffs’ Second Motion to Amend
Complaint. While Idaho Rule of Civil Procedure (“ILR.C.P”) 15(a) states that Courts should
favor liberal grants of leave to amend complaints, the Court may deny such leave where the
amendment fails to “raise a valid claim recognized in Idaho.” See Stonewall Surplus Lines
Insurance Company v. Farmers Insurance Company of Idaho, 132 Idaho 318, 325, 971 P.2d
1145, 1149 (1999) (citation omitted). In the instant matter, Plaintiffs are attempting to both add
a claim that is not recognized in Idabo and have this Court declare new law in Idaho.
Accordingly, Defendant requests that this Court DENY, in part, Plaintiffs’ Second Motion to

Amend Cmnplaint.1
II. ARGUMENT

Because Plaintiffs do not raise a valid claim recognized in Idaho. the Court should
deny Plaintiffs’ Second Motion to Amend Complaint.

III. ANALYSIS

I.R.C.P 15(a) provides that “[a] party may amend the party’s pleading once as a matter of
course at any time before a responsive pleading is served.” Id. If a responsive pleading has been
served, then “‘a party may amend a pleading only by leave of court or by written consent of the
adverse party; and leave shall be freely given when justice so requires.” Jd.

The decision to grant or deny a motion for leave to amend a complaint is within the
sound discretion of the trial court. Hines v. Hines, 129 Idaho 847, 853, 934 P.2d 20, 26 (1997).
The Idaho Supreme Court has recognized that in the interest of justice, courts should favor

liberal grants of leave to amend. Jd; Wickstrom v. North Idaho College, 111 Idaho 450, 453,

! The second claim sought to be added by amendment does not implicate the Defendant Thomas A. Hagood,
Therefore, Defendant Hagood only seeks denial pertaining to Count five (5).

OBJECTION TO PLAINTIFFS’ SECOND MOTION TO AMEND COMPLAINT - 2
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725 P.2d 155, 158. The Court has also recognized, however, that a tral court has not abused its
discretion in denying a request for leave to amend a complaint if the new claims proposed to be
mserted fail to state a valid claim. Black Canyon Racquetball Club, Inc. v. Idaho First Nat']
Bank, NA., 119 Idaho 171, 175, 804 P.2d 900, 904 (1991); See also Bissetr v. State, 111 Idaho
865, 869, 727 P.2d 1293, 1296 (Ct. App. 1986).

In the present case, Plaintiffs’ Second Motion to Amend Complaint should be denied.
The following reasons substantiate this contention.

First, the claim proffered in Count five (5) of Plaintiffs’ Second Amended Complaint
does not appear to be recognized in Idaho. Plaintiffs’ Memorandum in Support of Second
Motion to Amend Complaint contains no reference to statute or common law, whether in [daho
or other jurisdictions, which actually states that the relief sought is permissible. In fact, the cases
cited by Plaintiffs do not even involve the quasi-mandamus/injunctive relief which Plaintiffs
seek. Plaintiffs’ Memorandum is thus a perplexing patchwork of inapplicable out-of-state cases
and one provision of the Idaho Code, incorporated togetber to somehow reach the conclusion
that Plaintiffs are entitled to cquitable relief, i.c., an order compelling the auctioneer to sign the
Purchase and Sale memoranda that this Court has already ruled is unenforceable under th
Statute of Frauds. As is sometimes said of “quasi-estoppel,” Count five (5) of Plaintiffs’ Second
Amended Complaint appears, at best, to be a “last-gasp theory.” See Thomas v. Arkoosh
Produce, Inc., 137 Idaho 352, 357, 48 P.3d 1241, 1246 (2002) °

Second, in urging amendment, Plaintiffs openly request that this Court invade the

province of the legislature. On page two (2) of Plaintiffs’ Memorandum in Support of Second

? It should also be noted that Count five (5) is inapposite to the Court’s prior ruling. This Court previously
dismissed Plaintiffs’ claims for breach of contract and specific performance because the alleged contract at issue
was unenforceable under the Statute of Frauds. Plaintiffs are simply attempting to circumvent the Court’s
Judgment. This Court has ruled on this issue, The alleged contract is unenforceable,

OBJECTION TO PLAINTIFFS' SECOND MOTION TO AMEND COMPLAINT - 3
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Motion to Amend Complaint, Plaintiffs state: “[T]he amendment seeks to declare this law as the

law of the state of Idaho.” Under the Declaratory Judgment Act, a Court may declare rights and

legal relations between and among parties. However, it is well outside the scope of [.C. § 10-
1205 and the power of the judiciary to declare what is or is not the law of Idaho. See Electrical
Wholesale Supply Co. Inc., v. Nielson, 136 Idaho 814, 41 P.3d 242 (2002) (“The power invested
to this Court is limited to interpretation of the constitution and laws ... The power to make law
and declare public policy is vested with the legislature. This Court will not intrude upon the
province of the legislature”).
In light of the above, Plaintiffs’ Second Motion to Amend Complaint should be denied.
Iv.  CONCLUSION

Defendant respectfully requests that this Court DENY Plaintiffs’ Second Motion to

Amend Complaint.

DATED th.is‘g__}ﬂ(‘)—f July, 2009
DAVISON, COPPLE, COPPLE & COPPLE, LLP

By

/Aiéx P. McLaughlin, of the firm
Attorneys for the Defendant
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CERTIFICATE OF MAILING

I HEREBY CERTITY that on the <_3_}__‘5r day of July, 2009, I served a true and accurate
copy of the foregoing instrument by placing the same in the United States Mail, postage prepaid,
first class mail, to the followmg;

Tom Dvorack _X_US.MAIL

Givens Pursley, LLP __ Hand Delivery

601 W. Bannock St. ___ Facsimile Transmission
P.O. Box 2720

Boise, Idaho 83701

Phillip J. Collaer __X_US. MAIL
Anderson, Julian & Hull, LLP Hand Delivery
PO Box 7426. Facsimile Transmission

Boise, Idaho 83707

Terry Michaeison ‘ X US.MAIL

Hamilton, Michaelson & Hilty, LLP — Hand Délivery

1303 12 Avenue Road ______ Facsimile Transmission
PO Box 65 =z

Nampa, ID 83653-0065

. cLaughlin
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

PRESIDING: RENAE J. HOFF DATE: July 23, 2009

JON WAKELUM, an individual; and MIKE COURT MINUTE
RESSLER, an individual doing business as

“‘M&M RE Holdings”, CASE NO: CV2008-8465*C

Plaintiffs, REPORTED BY: Carole Bull

VS. TIME: 9:00 A.M.

THOMAS A. HAGOOD, an unmarried man, DCRT3 (10:40-11:15)

Defendants.

THOMAS A. HAGOOD, an unmarried man,
Third Party Plaintiff,

VS.

BULLOCK AND COMPANY REALTORS
L.L.C., an Idaho limited liability company,
SCOTT BULLOCK, an individual, BILL
DOWNS AUCTION SERVICE INC., an Idaho
corporation, and Scott Bullock, an individual
and LARRY DOWNS, an individual,

Third Party Defendants.

N’
N N N N N N N N e e e N e e Y o e e N e e e e e e e

This having been the time heretofore set for motion for summary judgment

and motion to amend complaint in the above entitled matter, the plaintiffs were not

COURT MINUTES Page 1
July 23, 2009 _
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personally present in court, but were represented by counsel, Mr. Thomas E. Dvorak,
the third party defendant Bill Downs Auction Service was represented by counsel, Mr.
Aaron Seable and the defendant Hagood was not personally present, but was
represented by counsel Mr. Alex P. McLaughlin.

The Court noted the motion for summary judgment brought by the defendant and
the plaintiffs were seeking to amend the Complaint to have the auctioneer sign a
memorandum sufficient for the statute of frauds, or to be held responsible for damages
to the plaintiff.

Mr. McLaughlin advised the Court that there were two issues before the Court.
The first being the Idaho Consumer Protection Act claim and whether it should be
dismissed and the second was the motion to amend which they were objecting to on the
basis of claim 5 not claim 6. Mr. McLaughlin presented argument to the Court in
| support of the ICPA claim and in opposition to the motion to amend with respect to
claim 5.

Mr. Dvorak advised the Court that with regards to the motion to amend, he did
not receive the reply brief until yesterday afternoon, objected to that as an untimely
response and to the Court considering it.

The Court so noted.

Mr. Dvorak presented argument to the Court in support of the motion to amend
and in opposition to the motion for summaryjudgment.

Mr. McLaughlin responded with further argument in support of the motion for

summary judgment and in opposition to the motion to amend.
COURT MINUTES Page 2
July 23, 2009
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Mr. Dvorak responded with further argument.

The Court announced Findings of Fact and Conclusions of Law. The Court
concluded there would not have been a deceptive practice if the defendant would have
signed the sale agreement, therefore, it appeared under the Consumer Protection Act in
Idaho that the claim and the breach of contract claim were the same. There was no
evidence that Mr. Hagood or the auctioneers set up this transaction with the intent that
they would never go through with the actual sale. Once the sale was over, then Mr.
Hagood refused to sign the documents, so the Court concluded that the matter was
unenforceable under the statute of frauds. It was the opinion of the Court that there was
a question as to whether there was the suffering of an actual ascertainable loss. The
Court determined it was precluded from entertaining the new amendment to the
Complaint and the Court had authority to deny.the amendment. The Court further
concluded that summary judgment should once again be granted in favor of the
defendant, Mr. Hagood, and the motion to amend the Complaint was denied.

The Court instructed Mr. McLaughlin to prepare an order for the Court's signature
and noted the Court’'s comments would stand for the record.

Mr. Dvorak advised the Court with respect to the denial of the motion to amend
the Complaint, the opposition was directed just to Count 5 and requested clarification if
the Court’s ruling was with regards to Counts 5 and 6.

Mr. McLaughlin advised the Court that he was only addressing Count 5.

The Court noted that clarified that issue and the amendment would be allowed as

to Count 6.
COURT MINUTES Page 3
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Mr. Dvorak further inquired if the Court’s ruling applied to the other defendant’s
as well.

The Court indicated they did not make the argument so the Court still saw this
case as pending. |

Mr. Dvorak noted the other defendant’s did not join in the motion for summary
judgment.

The Court agreed.

Mr. Seable advised the Court for the record that he had nothing to add‘to the
arguments.

The Court so noted.

\A, V) el
~ Deputy Clerk
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JAY GUSTAVSEN (ISB No. 5293)
ALEX P. MCLAUGHLIN (ISB No. 7977)
DAVISON, COPPLE, COPPLE & COPPLE
Attorneys at Law

Washington Mutual Capitol Plaza

199 North Capitol Boulevard

Suite 600

Post Office Box 1583

Boise, Idaho 83701

Telephone:  (208) 342-3658
Facsimile: (208) 386-9428

Attorneys for Defendant
Thomas A. Hagood

AUG 06 2009
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ANYON COUNTY CL
CT. CRAWFORD, DEPUTY

IN THE DISTR

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

JON WAKELUM, an individual; and MIKE
RESSLER, an individual doing business as
“M&M RE Holdings”,

Plaintiffs,
vs.

THOMAS A. HAGOOD, an unmarried man,

Defendant.

Case No. CV 08-8465

ORDER GRANTING
DEFENDANT’S MOTION
SUMMARY JUDGMENT
AND DENYING
PLAINTIFFS’ SECOND
MOTION TO AMEND
COMPLAINT

*
*
*
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THIS MATTER having come regularly before the Court for hearing on Defendant’s
Motion For Summary Judgment regarding Plaintiffs’ claims under the Idaho Consumer
Protection Act, on Thursday, the 231 day of July, 2009, at 9:00 o’clock a.m., with the Plaintiffs
appearing by and through their attorney of record, Tom Dvorak of the firm Givens Pursley, LLP,
and the Defendant appearing by and through his attorney of record, Alex P. McLaughlin of the
firm Davison, Copple, Copple & Copple, LLP, and the Court having considered the briefs,
affidavits and oral argument of counsel and the Court having announced its decision in open
court and good cause appearing therefore;

IT IS HEREBY ORDERED that based upon there being no genuine issues as to any
material facts, Defendant Thomas A. Hagood’s Motion for Summary Judgment is granted and
thus all of Plaintiffs’ claims against the Defendants under the Idaho Consumer Protection Act are
hereby dismissed with prejudice.

IT IS HEREBY FURTHER ORDERED that Plaintiffs’ Second Motion to Amend
Complaint is denied as to Count five (5) thereof and granted as to Count six (6).

AU
DATED this ___ day of AUG ‘3 2009

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT AND DENYING
PLAINTIFFS’ SECOND MOTION TO AMEND COMPLAINT - 2
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on thé\@_ day of 2= 2009, I served a true and
accurate copy of the foregoing instrument by placing the same in the United States Mail, postage

prepaid, first class mail, to the following:

Tom Dvorack X US.MAIL

Givens Pursley, LLP Hand Delivery

601 W. Bannock St. Facsimile Transmission
P.O. Box 2720

Boise, Idaho 83701

Phillip J. Collaer X US.MAIL

Anderson, Julian & Hull, LLP Hand Delivery

PO Box 7426. Facsimile Transmission

Boise, Idaho 83707

Terry Michaelson X U.S.MAIL

Hamilton, Michaelson & Hiity, LLP Hand Delivery

1303 12 Avenue Road Facsimile Transmission
PO Box 65

Nampa, ID 83653-0065

Jay Gustavsen X US.MAIL

Alex P. McLaughlin Hand Delivery
Davison, Copple, Copple & Copple Facsimile Transmission
P.O. Box 1583

Boise, Idaho 83701

Clerk
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JAY GUSTAVSEN (ISB No. 5293)
ALEX P. MCLAUGHLIN (ISB No. 7977)
DAVISON, COPPLE, COPPLE & COPPLE
Attorneys at Law

Washington Mutual Capitol Plaza

199 North Capitol Boulevard

Suite 600

Post Office Box 1583

Boise, Idaho 83701

Telephone:  (208) 342-3658
Facsimile: (208) 386-9428

Attorneys for Defendant
Thomas A. Hagood

AM \\n > __PM.
AUS 06 2009
CANYON COUNTY CLERK

T. CRAWFORD, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

JON WAKELUM, an individual; and MIKE
RESSLER, an individual doing business as
“M&M RE Holdings”,

Plaintiffs,
Vs.

THOMAS A. HAGOOD, an unmarried man,

Defendant.

SUMMARY JUDGMENT - 1

000431

Case No. CV 08-8465

SUMMARY JUDGMENT




THIS MATTER having come regularly before the Court for hearing on Defendant’s
Motion For Summary Judgment regarding Plaintiffs’ claims under the Idaho Consumer
Protection Act, on Thursday, the 231 day of July, 2009, at 9:00 o’clock a.m., with the Plaintiffs
appearing by and through their attorney of record, Tom Dvorak of the firm Givens Pursley, LLP,
and the Defendant appearing by and through his attorney of record, Alex P. McLaughlin of the
firm Davison, Copple, Copple & Copple, LLP, and the Court having considered the briefs,
affidavits and oral argument of counsel and the Court having announced its decision in open
court and entered its Order granting Summary Judgment and cause appearing therefor, and based
upon there being no genuine issues as to any material facts, and Defendant being entitled to the
entry of Summary Judgment as a matter of law;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendant Thomas A.
Hagood’s Motion for Summary Judgment is granted and thus all of Plaintiffs’ claims against the
Defendants under the Idaho Consumer Protection Act are hereby dismissed with prejudice.

DATED this ____ day of July, 2009. AUG 5 2009

i (Y
JUDGE RENAE J. HOFN

SUMMARY JUDGMENT -2
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AUG 2 0 2009

CANYQN COUNTY CLERIK
RULE 54(b) CERTIFICATE T. CRAWFORD, DEPUTY

With respect to the issues determined by the above Judgment, it is hereby CERTIFIED,
in accordance with Rule 54(b) of the Idaho Rules of Civil Procedure, that the Court has
determined that there is no just reason for delay of the entry of judgment as to the claims filed
against the Defendant Thomas A. Hagood and that the Court has and does hereby direct that the
above Judgment shall be a final judgment upon which an appeal be taken as provided by the
Idaho Appellafe Rules.

DATED this ____ day of July, 2009. AUG 1 8 2009

R A
C:gjf x;a\ﬁ} 1}

JUDGE RENAE J. HOFF
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the'_aj day omooa [ served a true and accurate
copy of the foregoing instrument by placing the same in the United States Mail, postage prepaid,

first class mail, to the following:

Tom Dvorack X U.S.MAIL

Givens Pursley, LLP Hand Delivery

601 W. Bannock St. Facsimile Transmission
P.O. Box 2720

Boise, Idaho 83701

Phillip J. Collaer X US.MAIL

Anderson, Julian & Hull, LLP Hand Delivery

PO Box 7426. Facsimile Transmission

Boise, Idaho 83707

Terry Michaelson X US.MAIL

Hamilton, Michaelson & Hilty, LLP Hand Delivery

1303 12" Avenue Road Facsimile Transmission
PO Box 65

Nampa, ID 83653-0065

Jay Gustavsen X US.MAIL

Alex P. McLaughlin Hand Delivery
Davison, Copple, Copple & Copple Facsimile Transmission
P.O. Box 1583

Boise, Idaho 83701

Y

Clerk
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Thomas E. Dvorak (ID State Bar ID# 5043)
Angela M. Reed (ID State Bar ID# 7221)
GIVENS PURSLEY LLP

601 West Bannock Street

Post Office Box 2720

Boise, Idaho 83701-2720

Telephone: 208-388-1200

Facsimile: 208-388-1300

658870 1

Attorneys for John Wakelum and Mike Ressler

SEP 16 2009

CANYOM COUNT Y CLERK
T, CRAWECRD, DEFUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT FOR THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

JON WAKELUM, an individual; and MIKE
RESSLER, an individual doing business as
“M&M RE Holdings”,

Plaintiffs
V.

THOMAS A. HAGOOD, an unmarried man,

Defendant.

THOMAS A. HAGOOD, an unmarried man,

Third Party Plaintiff,
V.

BULLOCK AND COMPANY REALTORS
L.L.C., an Idaho limited liability company,
SCOTT BULLOCK, an individual, BILL
DOWNS AUCTION SERVICE INC., an Idaho
corporation, and Scott Bullock, an individual
and LARRY DOWNS, an individual,

Third Party Defendants.

TO:

Case No. CV 08-8465

NOTICE OF APPEAL

DEFENDANT THOMAS A. HAGOOD AND THIRD PARTY DEFENDANTS,

BULLOCK AND COMPANY REALTORS L.L.C.,SCOTT BULLOCK, BILL
DOWNS AUCTION SERVICE INC., LARRY DOWNS AND THEIR
ATTORNEYS OF RECORD, AND THE CLERK OF THE ABOVE-ENTITLED

COURT:

NOTICE OF APPEAL- PAGE 1
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NOTICE IS HEREBY GIVEN THAT:

1. Pursuant to Idaho Appellate Rule 17, the above named Plaintiffs Jon Wakelum, an
individual; and Mike Ressler, an individual doing business as “M&M RE Holdings” (hereinafter
“Wakelum and Ressler”) appeal to the Idaho Supreme Court from the final Judgment entered in
the above-entitled action on the 6th day of August, 2009 (and certified as a final judgment by the
Court on the 18" day of August 2009 by the Honorable Renae J. Hoff, presiding). This Notice of
Appeal, pursuant to Idaho Appellate Rule 17(e)(1), shall be deemed to include and present on
appeal all interlocutory judgments, orders and decrees entered prior to the foregoing named
Judgment (including without limitation that certain Order Granting Defendant’s Motion for
Partial Summary Judgment and Granting Plaintiff’s Motion to Amend Complaint entered on
June 10, 2009); all judgments, orders and decrees entered prior to the judgment, order or decree
appealed from for which the time for appeal has not expired and all interlocutory or final
judgments, orders and decrees entered after the foregoing named Judgment.

2. Wakelum and Ressler have the right to appeal to the Idaho Supreme Court and the
judgments and orders described or incorporated herein pursuant to Idaho Appellate Rule
11¢a)(1).

3. PRELIMINARY STATEMENT OF ISSUES ON APPEAL:

The following includes a non-exhaustive list of preliminarily identified issues on appeal,
and Wakelum and Ressler reserve the right to present additional issues on appeal:

A. Whether the District Court erred in determining that the Statute of Frauds
(“SOF”) prohibits an enforceable “absolute” or “no reserve” auction of

real estate in the State of Idaho;

NOTICE OF APPEAL- PAGE 2
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B. Whether the District Court erred in determining that the alleged contracts
were unenforceable under the Statute of Frauds;

C. Whether the Districf Court erred in disregarding evidence that should
satisfy any requirement imposed by the SOF or exception to the SOF,
including the seller’s signature on a Representation Agreement describing
and consenting to the absolute auction in question;

D. Whether the District Court erred in not determining that Hagood should be
barred as a matter of equity (including principles of part performance,
estoppel, and unclean hands) from using the SOF to withdraw his property
from sale;

E. Whether the District Court erred in failing to determine that equity should
regard this case as being removed from the operation of the SOF;

F. Whether the District Court erred in determining that the Plaintiffs were not
third party beneficiaries of the absolute auction described in the Seller’s
Representation Agreement;

G. Whether the District Court erred in determining that the Plaintiffs’ Idaho
Consumer Protection Act (“I.C.P.A.”) for, inter alia, deceptive advertising
of an absolute auction without reserve, should be dismissed;

H. Whether the District Court erred in determining that the pre-auction
deceptive representations regarding the nature of the auction were not
separate from the contract held to be unenforceable based on the SOF; and

L Whether the District Court erred in denying in part Plaintiffs’ Second

Motion to Amend, including without limitation, by denying the requested

NOTICE OF APPEAL- PAGE 3
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amended to add a Count 5 seeking a declaratory judgment to the effect
that the auctioneers were agents of the Defendant Hagood and still have
the authority to sign the sales contracts on his behalf.
4. REPORTER’S TRANSCRIPT. Wakelum and Ressler request transcripts of the
entirety of the following proceedings:
A. Transcript of hearing on Plaintiffs’ Motion for Leave to File Amended
Complaint and other pending matters in case held on 7/23/2009;
B. Transcript of hearing on Cross Motions for Summary Judgment and other
pending matters in case held on 5/21/2009;
C. Transcript of Telephonic Conference held on 4/02/2009;
D. Transcript of hearing on Cross Motions for Summary Judgment and other
pending matters in case held on 3/26/2009.; and
E. Transcripts of all other hearings not specifically listed above held by the
District Court in this matter.
5. CLERK’S RECORD: Wakelum and Ressler request that in addition to all
documents automatically included in the record pursuant to Rule 28, I.A.R., that the Court
include the following additional documents in the record (identified below as they are in the

Court’s ):

Date Document

1 08/14/2008 Lis Pendens

2 10/20/2008 Plaintiffs’ Motion for Summary Judgment

Affidavit of Mike Ressler in Support of Plaintiffs’ Motion for Summary

3 10/20/2008 Judgment

NOTICE OF APPEAL- PAGE 4

000438




10

11

12

13

14

15

16

17

18

19

20

10/20/2008

10/20/2008

11/12/2008

11/12/2008

11/12/2008

03/12/2009

03/12/2009

03/12/2009

03/12/2009

03/12/2009

03/12/2009

03/20/2009

05/07/2009

05/08/2009

05/15/2009

05/15/2009

05/21/2009

Affidavit of Angela M Reed in Support of Plaintiffs’ Motion for Summary
Judgment

Memorandum in Support of Plaintiffs’ Motion for Summary Judgment
Defendant’s Opposition to Plaintiffs’ Motion for Summary Judgment
Affidavit of Thomas Hagood

Defendant’s Motion for Partial Summary Judgment

Affidavit of Mike Ressler in Opposition to Defendant Hagood’s Motion for
Partial Summary Judgment and in Reply to Hagood’s Opposition to Plaintiffs’
Motion for Summary Judgment

Affidavit of Angela M. Reed in Opposition to Defendant Hagood’s Motion for
Partial Summary Judgment and in Reply to Hagood’s Opposition to Plaintiffs’
Motion for Summary Judgment

Affidavit of Kevin Seward in Support of Plaintiffs’ Motion for Summary
Judgment

Affidavit of Jon Wakelum in Opposition to Defendant Hagood’s Motion for
Partial Summary Judgment and in Reply to Hagood’s Opposition to Plaintiffs’
Motion for Summary Judgment

Plaintiffs’ Memorandum in Opposition to Defendant Hagood’s Motion for
Partial Summary Judgment and in Reply to Hagood’s Opposition to Plaintiffs’
Motion for Summary Judgment

Reply Memorandum in Support of Plaintiffs’ Motion to Amend Complaint

Reply to Plaintiffs’ Memorandum in Opposition to Defendant’s Motion for
Partial Summary Judgment

Supplemental Memorandum in Support of Defendant’s Motion for Partial
Summary Judgment

Plaintiffs’ Supplemental Memorandum in Support of Plaintiffs’ Motion for
Summary Judgment and in Opposition to Defendant Hagood’s Motion for
Partial Summary Judgment

Defendant’s Response to Plaintiffs’ Supplemental Memorandum

Plaintiffs’ Supplemental Memorandum Response to Defendant Hagood’s
Supplemental Memorandum
Hearing result for Motion Hearing held on 5/21/09 01:30 PM: District Court

Hearing Held Court Reporter: Carole Bull Number of Transcript Pages for this
hearing estimated: less than 100 pages-cross motions for summary

NOTICE OF APPEAL-PAGE S




21

22

23

24

25

26

27

28

29

30

31

32

33

05/21/2009

06/01/2009

06/10/2009

06/16/2009

06/16/2009

07/09/2009

07/09/2009

07/15/2009

07/21/2009

07/23/2009

07/23/2009

08/06/2009

08/06/2009

judgment/motion to amend

Hearing result for Motion Hearing held on 5/21/09 01:30 PM: In

Partial Summary Judgment

Order Granting Defendant’s Motion for Partial Summary Judgment and
Granting Plaintiffs’ Motion to Amend Complaint

Defendant’s Motion for Summary Judgment

Memorandum in Support of Motion

2™ Motion to Amend Complaint

Memorandum in Support of 2™ Motion to Amend Complaint

Defendant’s Reply Memorandum in Support of Motion for Summary Judgment

Objection to Plaintiffs’ Second Motion to Amend Complaint

Motion Granted Defendant’s Summary Judgment Granted-Motion to Amend
Complaint denied as to Count 5 only

Hearing result for Motion Hearing held on 7/23/09 09:00 AM: District Court
Hearing Held Court Reporter: Carole Bull Number of Transcript Pages for this
hearing estimated: less than 100 pages

Order Granting Defendant’s Motion Summary Judgment and Denying
Plaintiffs’ Second Motion to Amend Complaint

Summary Judgment (Claims against Defendant Hagood dismissed with
Prejudice)(certified as 54(b) final judgment on 8/18/2009).

6. I CERTIFY:

(a).
(b).

That a copy of this notice of appeal has been served on the reporter.

That the clerk of the district court has been paid $200.00, the estimated fee

for preparation of the reporter’s transcript.

NOTICE OF APPEAL- PAGE 6
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(¢).  That the estimated fee of $100.00, for preparation of the clerk’s record has

been paid.
(d).  That the appellate filing fee of $101.00 has been paid.

(e).  That service has been made upon all parties required to be served pursuant

to Rule 20.

DATED this /& ‘4% of September, 2009.
GIVENS PURSLEY, LLP

By:
Angela M@Reed

NOTICE OF APPEAL- PAGE 7
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CERTIFICATE OF SERVICE

I hereby certify that on this /Ca : Hay of September, 2009, I caused to be served a true
and correct copy of the foregoing by the method indicated below, and addressed to the following:

Jay Gustavsen U.S. Mail
Davison, Copple, Copple & Copple Overnight Mail
Washington Mutual Capitol Plaza, Suite 600 Z Hand Delivery
199 North Capitol Blvd. Fax

P.O. Box 1583

Boise, Idaho 83701

Phillip J. Collaer U.S. Mail
Anderson, Julian & Hull, LLP Overnight Mail
P.O. Box 7426 >< Hand Delivery
Boise, ID 83707-7426 Fax

Terry Michaelson U.S. Mail
Hamilton Michaelson & Hilty, LLP Overnight Mail
1303 12th Avenue Road Hand Delivery
P.O. Box 65 Fax

Nampa, ID 83653-0065

NOTICE OF APPEAL- PAGE 8
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

JON WAKELUM, an individual; and MIKE
RESSLER, an individual doing business as
M & M RE Holdings,

Plaintiffs-Appellants, Case No. CV-08-08465*C
-Vs- CERTIFICATE OF EXHIBIT

THOMAS A. HAGOOD, an unmarried man,

Respondent,
And

BULLOCK AND COMPANY REALTORS, LLC.,
an Idaho limited liability company, SCOTT
BULLOCK, an individual, BILL DOWNS
AUCTION SERVICE, INC., an Idaho

corporation, and LARRY DOWN, an
individual,

)
)
)
)
)
)
)
)
)
Defendant-Third Party Plaintiff- )
)
)
)
)
)
)
)
)
)

I, WILLIAM H. HURST, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that the following is
being sent as an exhibit:

NONE

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of

the said Court at Caldwell, Idaho this (| day of _D¢c epn bt , 2009.

WILLIAM H. HURST, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,

in and fer the County of Canyon.
By: J Deputy

CERTIFICATE OF EXHIBIT
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

JON WAKELUM, an individual; and MIKE
RESSLER, an individual doing business as
M & M RE Holdings,

Plaintiffs-Appellants, Case No. CV-08-08465*C

-vs- CERTIFICATE OF CLERK

THOMAS A. HAGOOD, an unmarried man,
Defendant-Third Party Plaintiff-
Respondent,

And

BULLOCK AND COMPANY REALTORS, LLC,,

an Idaho limited liability company, SCOTT

BULLOCK, an individual, BILL DOWNS

AUCTION SERVICE, INC., an Idaho

corporation, and LARRY DOWN, an
individual,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
I, WILLIAM H. HURST, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that the above and
foregoing Record in the above entitled cause was compiled and bound under my
direction as, and is a true, full correct Record of the pleadings and documents under
Rule 28 of the Idaho Appellate Rules, including specific documents as requested.

IN WITNESS WHEREOQF, I have hereunto set my hand and affixed the seal of

the said Court at Caldwell, Idaho this __{| day of Docember , 2009.

WILLIAM H. HURST, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in and for the County of Canyon.

By: J | (0  Deputy

CERTIFICATE OF CLERK
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

JON WAKELUM, an individual; and MIKE
RESSLER, an individual doing business as
M & M RE Holdings,

Plaintiffs-Appellants, Supreme Court No. 36940

-vs- CERTIFICATE OF SERVICE

THOMAS A. HAGOOD, an unmarried man,

)

)

)

)

)

)

)

)

)

Defendant-Third Party Plaintiff- )
Respondent, )
And )
)

)

)

)

)

)

)

)

)

)

BULLOCK AND COMPANY REALTORS, LLC,,
an Idaho limited liability company, SCOTT
BULLOCK, an individual, BILL DOWNS
AUCTION SERVICE, INC,, an Idaho
corporation, and LARRY DOWNS, an
individual,

Defendants-Third Party Defendants-
Respondents.

I, WILLIAM H. HURST, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that I have
personally served or had delivered by United State’s mail, postage prepaid, one copy
of the Reporter’s transcript and one copy of the Clerk’s Record to the attorney of record:

Thomas E. Dvorak and Angela M. Reed, GIVENS PURSLEY LLP.,
P. O. Box 2720, Boise, Idaho 83701-2720

Jay Gustavsen and Alex P. McLaughlin, DAVISON COPPLE & COPPLE,
P. O. Box 1583, Boise, Idaho 83701

CERTIFICATE OF SERVICE

000445




IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of

the said Court at Caldwell, Idaho this __{ | day of Dﬂ[ﬁg r , 20009.

WILLIAM H. HURST, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in and for the County of Canyon.

By: A M Deputy

CERTIFICATE OF SERVICE

000446
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