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I. STATEMENT OF THE CASE

A. Nature 6f the Case.

1. First Attempt to Change Compfehénsive Pl;m Désignation on Property.

The property involved in this suit is owned by Burns Holdings, LLC t“Bums”), where
three attempts to change Madison County’s comprehensive plan designation on the property has | |
been _madé, requesting a change from an agriculture desi gnation to a commércial and/or light |
ihdustriél- desi.gnatio-n.. This bégan in 1979 when the original pré_perty owner, Bruce Shirley, sold
property Io.cated near the north Rexbufg in;erchange to Gaﬂe and Gfant Tayfor of Rexburg,
Idaho." On '_Aprii 10, 2003, a pﬁblic h'eaz"i_ng was held with thc: Madison County Planning and

| ZoninglCommission (“COmmission”j whierein the owner asked that this prbperty’s comprehensive -
plan designation be changed from égricultural to commercial.” The Commission was éonéémed |
with “saféty issues of the overpas"s,. the traffic, infrastructure and the de?elopinent}ﬁ The
Commission then unaniﬁnougly denied the request because of safety problems.* On April 14, 2003,
the 'comiarehensive plan chaﬁg‘é' then went before the Board of Madz’son County Commissionérs
(“Board”) where Ms. Taylor indicatéd she oWnéd 46.8 acres on-. the north interch_angé and was
requesting appfovél of the compr'ehénsiv.e plan éhénge fo commercial use.” Among other
opposition, the City of Réxbﬁrg appeéred and req'uested' that it bé ‘deniéd because it did not
conform fo the present general bﬂncipalé for ‘chénge at the north area of the couﬁty.6 Board

member Passey noted that although he believed this area would become commercial in the future,

YR, Vol. 4 Burns Tab 4 at 2-3.
ZR. Vol. 4 Bumns Tab [ at 3.
3R. Vol. 4 Burns Tab 1 at4.
- ,

$R. Vol. 4 Burns Tab 2 at 3.
SR. Vol..4 Burns Tab 2 at 3.

Respondent"s Brief — Page 1



~ he was against it because of safefy issues.” Boarci member Muir stated his “main concerns were
access, adequate vision, séfety and [thej‘.number of accidents in this area.”® The Board then |
unanimously denied the propos‘ed comprehensive plan change becaﬁse “it w’as not in harx;ﬂ(')ny
with Comprehenswe Plan and Zomng Ordinance [.]" |

2. Second Attempt to Change Comprehqnsive Plan Designation on Property.

IOn January 22, 2004, a public hearing was again held for the property at i'ssﬁe her_e,
wherein Gayle and Grant Taylor again requested a comprehensive pian change designétion on
their property from agricultural to light industrial zoning.-m The Commission voted to a.lle the
comprehensive plan change to light industrial by é vote of four in fa_vof and three against. T
Concerns of the two Commissiqn-rnembers who voted against it were t.rafﬁc, and dangers of the
rolad."é Another Commission member was not cqwnx}i-nced\ that a li g;ht industrial ZOning is needed
on the north intérchange of Rexbl_lrg. The zoning hearing was held right after the above mentib_neci
first hearing, where the Taylors fequested the land next b_e re-zoned from agﬁcuitﬂrai to light
industrial. The Commission recommended to allow for a I ght iﬂdﬁstﬁal zoning, with four
Vo_ting fqr it and three against it,. for the same re;dsons stated above. H

On F ebruary 17, 2004, the Board held a public hearing om the Taylor ;:iropérty
comprehensive zone change.'” After hearing pubilc test1m0ny on the matter and after dehberatzons, |

- the Board unammously denied Taylors application for proposed amendment of the Madzson

"R, Vol. 4 Burns Tab 2 at 4. .
¥ R. Vol. 4 Burns Tab 2 at 4,

7 R. Vol. 4 Burns Tab 2 at 4. Note, that the third Board member, Commissioner Sommer, ‘was excused due to illness in
his family (R, Vol. 4 Burns Tab 2 at 1) ‘
®R. Vol. 4 Burns Tab 4 at 2.

HR.Vol. 4 Burns Tab 4 at 7.

2 R.¥ol. 4 Burns Tab 4 at 6.

2 R. Vol. 4 Burns Tab 4 at 7.

4R Vol. 4 Burns Tab 4 at 9:

' R. Vol. 4 Burns Tab 8 at p4, LL.1 through p.5, LL.5.

Respondent’s Brief Page 2



County comprehensive plan, which attempted to add an industrial zone near the north Rexburg
interchange on October 20, 20(}4.16. The reasons for the denial were: the negative impact on
propeﬁy rights; the negatigfe impact on adjacent residential nei ghborhoods; bap-iers to commercial
usage; access difﬁcuitiés regarding'traﬁsportation; negative impact lon'surrounding housi'n-g;
improper spot zoning; the zoning is not harmonious with the compréhensive plan in that 'thé |
.objective in Madison County is to preserve agricultural lands; and, it was ,hot in the best interest of
_the people of Madison County.” |
On April 16, 2004, Burﬁs exécuted a Warranty Deed on the Taylor property, and on
Septémber 27, 2004, Burns executed another Warranty Deeé -on the Newman propeny,bluying the
property at issue in this case.'® - - o
3. Third Attempt to Change Ce.)zmprehensive Plan Designation aan‘roperty.',
On N_ovémber 22, 2004, Burﬁs’ first appgared and filed a request for a comprehensive plan.
designation change on thelproperty they now own——the same property subject to the priof two
'.atte@ptSMﬁém transitional agriéulturail to commercial and industrial.”” Burns fﬁfther requested a
zone change from agricultural to co‘mmerciél with an iinbedded indﬁstrial zone.” The property
was descrlbed as approximately 50 acres located on the northwest corner of the mtersectmn of
Highway 20 and Salem Highway, located in Madison County, 1dah0.2] The proposed use for -the
~ industrial property by Burns was to establi-sh anew concrete production facility.”> The concrete

production facility proposed for the property would consist of a concrete batch plant, a small truck

'S R. Vol. 4 Burns Tab 7 at 29.
7R. Vol. 4 Burn Tab 7 at 26-28.
18 R. Vol. 4 Burns Tab 12, attachment #5 and #6.
; R. Vol. 4 Burns Tab 12 Madison County Zone Change Apphcatlon
Id .
2 ol 4 Burns Tab 12, Letter to Madison County Planning & Zoning from Burns dated November 19, 2004.

ZZId

Respondent’s Brief — Page 3



shop, and an office building. > The coﬁcrete- batch plant would mix aggregates, cement, and water
together to préduce a concrete product that is delivered to jobsites in concrete mi:;er trucks.**
'Onl December 16, 2004, a public hearing was held before the Commission regarding
Bﬁms’ comprehensive plan change and zone changé requests on their property.” That same ni ght,
Walters Concrete was also asking for a compréhensi\}g: plan and zone chan geon property they |
owned in Rexburg.26 Burns’ request was to change the comprehensive plan’s designation and
zoning designation from transitional agricultural to commercial with light industrial.”’ After
r'eviewuof Buﬁs’ 'applicati.on, the Commission recommex}ded'approval by a nine to-one vote for the
) comprehensive plan change, and tabled the zone change for a later éat.e.zs On January i3, 2005," a
public hearing was held rega.u_’dtiil}g.the Zone changg, wherein after reviewing the Burns’ application,
 the zone change was recommended for -apprévaf by the Commisé_ion by alsix to one \.rote.zg'

" The recommendation then went to tﬁe Bcérd wherein a p’ubfic.he‘aring on the Burns’
lcomprehensliv'e plan and zone change was 'hefd.on February 2.8, 2005.%° After discussion, the
decision was tabled by the Board until March 7, 2005.> OnMarch 7, 2065, the Board voted two to
oné_ to deny the Burns cOmpreHensive plan change, thus, the_re was no need to decide the proposed
Burns’ zone cﬁéinge.g2 “The Boafd issued its Findings of Fact’_and'ConcldSi'ons of Law on April 11,

2005, confirming the denial to change the designation of the comprehensive plan on Burns’

2 1.

*Id.

® R. Vol. 4 Bumns Tab 14,

%R, Vol. 4 Walters Tab 10.

TR, Vol. 4 Burns Tab 14, _

#R Vol 4 Burns Tab 17; R. Vol. 4 Burns Tab 14 at 18.

¥ R. Vol. 4 Burns Tab 22. ‘

*R. Vol. 4 Burns Tab 26 at 1; R. Vol. 4 Burns Tab 27 at 1. -

*' R. Vol. 4 Burns Tab 26 at 13; R. Vol. 4 Burns Tab 27 at 34,
R, Vol. 4 Burns Tab 28, :

- Respondent’s Brief - Page 4



property from agricultural to commeréiai and light industrial.33 Thé reasons the Board gave for its
denial were: the negative impact on property rights, particularly property values; the close |
proximity to several substantial resi_dentiai neighborhoods and the negative impact on them;
serious access difficulties regarding transportation especially whef# “a substantial portion of
proposed ﬁew traffic to the site will include heavily laden cemeni and delivery vehicles”; impact
on reéreatibn régarding the site’s location on a “major access route to the St. Anthony sand dﬁn_es |
N im.pacf on fh@ neighborhood res'identialluscs; the plan Wouid_require “piecc—:mc’al zoning”
which “does not ai_ilow the County to comply with its State mandated responsibility te plan
_éomprehensively,'particuiarly in the area of community design. rThe Countyrshould éontinue_ to
group_ industrial uses, and aim -them toward areas wher‘e'city sérvi_ces are available GI7
implementation of the préposed amendm.‘ent would require a “éuﬁstgntial rewrite” of the ex;i-sting
comprehensive pién; {he Zoning is not harmoniou§ with the comp;‘ehensive' plan in the areas of
“agricultﬁral lands, induétriai' uséé, eclonlomic‘deveiopment, transportation and community design
LE and,_ it is not in the best intérést of the people of Madison County.**
| 4, Burns’- First Pétition f"o_r lJudicial Review' |

Pﬁor_ to the Board’s Aprii | 1 2005 decision denying Burns’ éppiicaﬁon for comprehensive
plan change, Burns preemptwely filed its first Petz‘uon For Judzmai Review on April 1, 2005.%°
Burns argued the Board’s actions were “in violation of Constitutional and Statutory provisions, or
in excess of the Bﬁard"s statutory authority, were made upon unlawful procedure, were not

supported by substantial evidence on the record as a whole, and were arbitrary, capricious, and an

%R, Vol. 4 Burns Tab 29 at 42.
**R. Vol. 4 Burns Tab 29 at 38-41.

PR Vol 1at1-4,
‘ Respondent’s Brief - Page 5



abuse of discretion.”*® After the Board’s written findings were issued on April 11, 2005, Burns
again filed another Petition for Judiciai Review on May 4, 2005, arguing the Board’é actions
were made upon unlawful procedure, the Board did not issue Written-dec‘isions with respect to the
zone change; Burns’ righté under the due proceés clause of the Constitution were violated, aﬁd oné
of the Board members had a conflict of interest in this maftef.S 8

Madison County’s Deputy Prosecutor, Penny J.-Stanford, aﬁswefed with afﬁnnatiye
defenses and counterclaims on May 12, 2005, alleging no violations of procedure or law occurred
as outlined by Burns.” Bﬁrﬂs then filed a Me;ﬁofandum in Support of Motilon f(;r Summa:ry
Jtidémént on October 4, 2005‘.4'0 The County replied by way of its Resﬁondent’s Reply Brief on
November SG, 2005.*! Burns thén filed Burﬁs" Resp_or.as.e. to the County’s Reply Brief dated
J anuary.l. 7, 20.(_)_6.42 |

The parties -séf the date of March 13, 2006,‘ for ofal arguments to be heard before the district
court.* Before oral grgumenfs howe‘s}er, the district court judge, the Honorable Brent Moss, met
- with both attorneys in chamber's,. wherein “the parties agreed and'stipulated that this matter is
iaropt;riy remanded back to the Board of County Commissioners L(Boart.i.).”‘i"' The Court’s Order

“also noted the parties agreed that the Board may re-address any specific issues or the entire

3
R. Vol 1 at3.
¥ The first Petition For Judicial Rewew dated April 1, 2005, was in Case No.: CV-05-255 (R. Vol. 1 at 1); the second,

dated May 3, 2005, was in Case No.: CV-05-340 (R. Vol. 1 at 10). These were later consolidated by Order into
CV-05-255, on June 9, 2005 (R. Vol. 1 at 96-98).. .

# R, Vol. 1 at 10-15.

PR Vol 1at10-29.

“R. Vol. 1 at 104.

'R, Vol. 1 at 152.

“R.Vol. 2at273.

“R. Vol. 2 at 328-329. - -
*R. Vol. 2 at 331-333. Significantly, the Order and record are absent of any statements raised by Burns in its

Appellant’s Opening Brief, dated December 3, 2007, pp. 6-9, as to what Judge Moss said or did not say while in
chambers. The Order and record just state both parties simply stlpulated to a remand back to the Board (R. Vol. 2 at

330).
Respondent’s Brief — Page 6



matter.”> The district court also preserved the issue of attorney’s fees to be address%:d at a later
time.* |

On April 13, 2006, the Board met for the purpose to again é;)mpletely review the Burns
hearing (as well as W.aiters) from February 28, 2005, and to make another decision regarding the
proposed comprehensive ;Slan change énd,_ if agcebted, then decide the brof)osed zone change.”’
There, the Board again con_sidefed all t‘ransportatﬁon plans and ‘sa.fety a_ﬁal-yses submitted, collision
data frolm‘the- Idaﬁo Transﬁortation Department, aerial ﬁaps, Commission’s Findings of Fact,
copies of the appeal record éubm‘itted to the district cour'té the minutes submitted at the February 28,
2005 publichéaﬁng,‘ all 1et’§ers and petitions from fhe‘ citizens who submitted informatidn af that

hearing, and the written ﬁndings the Board issued on August 11,2005.%

The Board also reviewed
. the Walters matter fhey heard before the Burns matter on February 28, 2005, re-listened to thel D
of Mr. Pline’s presentation, and re-reviewed copies of lthe Madison County zoning ordinance and
Madilsén County comprehensive_ plan.* The Board also reviewed the éomponént analysis as
required by state lav;f, going through each individual component outlined in Idaho que §
67-6508.% "

| After réviéwing all the &anscﬁpts, exhibits, -piesentations, doéuméﬂts and video presen'teé
again, the Board voted two to one to deny Burns’ prop’osed comprehénsi_\'re plan change, .m.akin'g ‘zle -

~ decision on the proposed zone change unnecessary.”’ The Board issued its written Findings of

45 ]d
“R. Vol, 2 at 332.
“TR. Vol. entitled “Binder with Augmentations from Order of December 24, 20077, item number 5 April 13, 2006
(initially inadvértently dated February 13, 2006), Public Heanng trangeript, at p.1, LL.1- }3
481d atp.3,LL.8-25; p4, LL.1-25; p.5, LL.1.
1.
* Jd. at p.12, LL.1-20; p.14, LL.4 through p.53, LL.6.

* Jd. at p.69, LL.22 through p.72, LL.9. .
Respondent’s Brief - Page 7



Fact and Conclusions of Law on Jimé 1, 2006.>* The reasons outlined by the Board for the denirai
include, in pertinent part, the foll'owfng:53 o |

| ¢ Property rights. The negative ilnpa;:t on property rights because approval would require
inserting “an island of industrial zoning into the middle of residential and agricultural properties
{;]” and'is irﬁproper per Idaho Code § 67-6508(a);

» Population. The close proximity to several substantial residential neighbdrhoods and the
negative impact on them. Fﬁrther, residential trends in tﬁe area by fhe site would be negatively
altered; |

o Land Use. A cement batch plaﬁt is not compatible next to housing, aﬁd the proposed
amendméni is “merely réactive” and would be “ifnpropef -sﬁot'z’ohing [:1” |

. Pubhc Services, Facilities and Utilities. The comprehenswe plan requn‘es ‘mdustrlal uses
be locaied where they can be “supplied with public services such as cities can provide” and Burns’
facmty has no servmes available to it; | |

. T ransportanon The north highway interchange near the' proposed site has ° sight and : | :
- other znadequames” which worsen where a substantial portion of the new traffic using the access .
would be heavy cement and delivefy vehicles; .

* Recreation. ixnpaét from the s.it_e’ls location 'dn a “major access route to the St. Anthony
Sand Dunes [;]” |

+ Housing.- T.hel pfoposed amendment would have a negative overall impact on the
neigh’oorhéod residential ﬁses, and if thcf:-property is no longer used,' 1t should be used as |

residential;

2R, Vol. 3 at 394; 437; R. Vol. entitled “Binder with Augmentations from Order of December 24, 2007, item
number 6, Fmdmgs of Fact, Conclusions of Law and Decision of the Board of County Commissioners of Mad:son
County, Idaho, dated June 1, 2006. : -

Respondent’s: Brief - Page 8



e Community Design. The proposed plan would require “improper spot zoning” and not
allow .for the grouping of industrial areas nor aim them towards city services. le’ther,‘ variations
from the comprehensive plan would .no.t allow for the ‘oeautiﬁcatibn of thé ¢6m1nunity where this
location is'a méjor doorway into Ma_diéon- County, per Idaho Code § 67-6508(m);

o Implementation. Implementation of the proposed amendment would require a

“substantial rewrite” of the existing comprehensive plan;j,
- o The proposed amendment is not harmonious with the comprehénéive plan in the areas of
- “property rights, population, land use, public services, facilities and utilities, transportation,
community design and implementation, and :shouid be denied [;]” and, |
e Itis not in fhe best interest of the. péople of Madison County.
5.. Burns’ Second Petition for Judicial Review.
: Bﬁrns then filed an Amended Petition for J ﬁdi'ciai Review on approximately July 3, 2006.* R

Aftér both partiés fully briefed the issﬁes, Judge Moss issued his Dgcz’éion On Review dated |
~ October 17,‘ 2006, afﬁijming the anrd;s June 1,- 2006 decision.” In the court’s Decision On
Review, the diétﬁct court Speciﬁcally held that the Board did not Violat;é any constitﬁ‘tional or
's-tatutory provisions, nor did the Board exceed ifs statutory authority.”® The co.t_rrth'el.d that the
Board’s decision was not made upon unlaﬁrful procedure and was supported by substantial
eﬁidenc‘e after reviewing the record as a whole and the component analysis reéuired by Idaho can
§ 67-6508.%7 Finally, thf; court held the Board’s decision Was not arbitrary, capﬁc’ious, or an abuse

 of discretion.”® Notwithstanding, the district court held that Burns was entitled to an award of

5 14, at pp.20-23.

R, Vol. 2 at 341-342.
% R. Vol. 3-at 488-506,
56 Id

.

58 id. .
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partiél attorney’s fees under Idaho Code § 12-121, due to a misinterpretation of evidence and a
‘possibfe conflict ofinterest on the Board’s part.” Therefore the courr held that Burns was a .
pre'vailing party only as of March 13, 2006.° | | | |

Burns filed a Notice of Appeal to the Idaho Supreme Court dated November.ZS, 2006.°"
Uponl Madison County motioni’ng the district court to reconsider the attorney’s fees issue, end aﬁer
heering argument on the same, the districf court made its Memorandum Decision Re: Motion to
Reeonsi_der At_torney’s‘Fee Award on January 23, 2007, wherein the district court held-the Boer'd
had in fact ?revailed on all issues and th_elrecord did not in fact su;rporf any finding that the actions |
taken by the Board were i)ursued frivoloosi.-y, unreasonabl'y,' or Without foundation, per Idaho Rule
of Civil Procedure 54(e)( 1) and Idaho Code § 12-121.%% Hence, the court’s prlor deerslon to award-
'attorney s fees to Burns was erroneously made and the court denied Burns Motion for Fees

The district court made its Order Afﬁrmmg Decision of_ County Board of County
Commissioners and Denying Request for Attorney’s Fees on.Ianuary 23, 2007.% After'Bums"_ |
- Motion for Reconsideration, the-dietrict court again reaffirmed itself by _Order dated May 3, 2007 ,
marntaining its position outlined in its ‘previous January 23, 2007 Order, ‘and further stated that
“Idaho Code § 12-121 sets out a rlgorous standard that Burns fails to estabhsh »65 -

Burns filed an Amended Notice of Appeal to thrs Court dated June 7, 2007, addltronally

arg'uing whether it is entitled to attorney’s fees on appeal pursuant to Idaho Code § 12—1 17.%¢

¥ Id at 505-506. -
60 Id

61 R. Vol. 3 at 576-579,
%2R, Vol. 3 at 585-586,
63 fd

R, Vol. 3 at 588.
R, Vol. 3 at 625.

S0 R. Vol. 3 at 629631, ‘
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I1. ISSUES ON APPEAL@

1. Was the Commission’s decision on the Burns application results-oriented in light . -
of the Commission’s decision on the Walters, which was decided at the same time?

2. Should the decision in Evans v. Board of Commissioners of Cassia County; 137
Idaho 428, 50 P.3d 443 (2002) be extended to require that oral testimony of lay
witnesses in opposition to-official and expert reports be supported by other credible
ewdence before such lay testimony can be adopted?

3. Was the Commission’s decision arb:trary and capricious and not supported by
substantial evidence on the record as a whole?

4, Has a substantlai right of Burns been prejudiced?
- 5. Is Burns entifled to an award of attorney’s fees on appeal to the dlStI’lCt court
pursuant to Idaho Code § 12-117, and/or an award of attomey s fees on appea} to
this court?

TII. ADDITIONAL ISSUE PRESENTED ON APPEAL

1. Would grantmg Burns’ request for a comprehensive plan change amount to invalid

spot zoning? -

IV. ARGUMENT

| A. Géner’al Standard of Review on Appeal from District Courts t;i Appéllate Coﬁrts. 4‘
The following statutes and court rules govern judiciaﬂ review in Idaho. 1In 1975’, the Idaho
' .1egi$1at1ire adopted an extensive recodification of the laws in this State rela‘t‘ing..to ;:;lanning and
zqnj.ng, inthe Loczﬁ Planning Act of 1-9’75.68 This Local Land Use Planning Act of }975
(“LLUPA”) allows for judicial review under the provisions of the Idaho'Admlinistrati've
Prboedures Act (“APA”).V(’Q. The IAPA appiies té judicial review of “an agency,” which it defines as

a “state board, commission, department or officer authorized by law to make rules or to determine

97 As‘presented in Appellant’s Opening Brief, dated December 3, 2007, pp.10-11.
% Gumprechtv. City of Coenr d’ Alene, 104 Idaho 615, 617, 661 P.2d 1214, 1216 (Idaho 1983).

® Idaho Code §§ 67-6519(4), 67-6521(1)(d). _
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contésted cases....”" In 'additioln to LLUPA and the APA,” judicial review is also governed by
Rﬁle 84 of the Idaho Rules of Civil Procedure.”” Amendments to the éomprehen’sive plan done by
the Board are “.quasij udilcial” éctioﬁs and are subject o review under LLUPA and the APA.”
Siﬁéc LLUPA adopts the judicial review provisions of the APA for review of these .quaéi- :
judiciai actions, we must turn to the standards set (');ut by _the APA for judicial reviéw, .founci in
Idaho Code § 67-5279. Section 67-5279(3) sets forth _thé standard of review for this Court. It

states as follows:

(3) When the agency was required by the provisions of this chapter or by other
provisions of law to issue an order, the court shall affirm the agency action
-unless the court finds that the agency’s findings, inferences, conclusmns or
demsmns are:

(a) in violation of constitutional or statutory provisions;

(b)  in‘excess of the statutory authority of the agency; -

(¢}  made upon unlawful procedure;

(d)  not supported by substantial evidence on the record as. a
~ whole; or

(e) arbitrary, capncmus or an abuse of discretion.

If the agency action is not affirmed, it shall be set as1de, in whole or in
part, and remanded for other proceedlngs as necessary.””

If this-Court finds the ﬁnda_rlj/_ing decision was in violation of any prb,visioh of Idaho Code
§ 67-5279(3)(a)-(e), Burns must then show that a “substantial right”. has been prejudiced pei; Idaho

Code § 67-5279(4).

" Idaho Code § 67-5201(2); Petersen v. Franklin County, 130 Idaho 176, 182, 938 P.2d 1214, 1220 (Idaho 1997)
" The APA. is cochfied in Idaho Code §§ 67-5201 to 67-5292, as first enacted in 1965 and. subsequentiy amended in
1992,
” Which rules largefy outline timeframes to follow unless otherwise prescribed by statute. See I. R C.P. 84(b)(1).
™ See. generally Cooper v. Ada County Commissioners, 101 Idaho 407, 410-411, 614 P.2d 947, 950-951 (Idaho 1980)

™ Idaho Code § 67-5279(3).
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“In a subsequent appeal from a district court’s decision in which the district court was
acting in its appéliate capacity under the Administrative Proced-ure’s Aét (APA), the Supreme
Court reviews the agency record independently of the district court’s decision.”” As to the facts,
. this-Couﬁ reviews them in the same manner as the district court, in that ¢ [t}he standards governing

3udICIa1 review in a case involving the LLUPA provzde that this Court does not substltute its
jndgment for that of the agency as to the weight' of the evidence prese:nxcerle.”?6 Indeed, “{i]t is not
.ihe role of ihe reviewing court to weigh the ev1denee w77, “{T]his Court defers to thé agency’s
_ ﬁndxngs of fact unless they are clearly erroneous. T8 «p strong presumptmn of validity favors an
agency’s :;ictiqns.”79
B. The Board’s decision on lthé Burns’ application was not results-oriented in lighf of

the Bg]ard’s decision on the Walters’ application, wlm:h was decided at the same
time,.

Burns bégins by arguing the B§ard’s_deb’ision \;i(as “results-oriented” when éompared to

- another Board decision rin ngters;gi_ Burns ai'.ms‘th'i's at the arbitrary and capricious ‘star.;dard set
forth in the APA.?Z‘ This Court has‘ held, “there is a strong présumption favoring tﬁe validity of the
action of zoning boards and we have upheld the validity of théir actions ‘Wheneve‘r they are free
from capriciousness, arbitrari_ne_ss, or 'discrim_inatjion.”83 Thi-s standard applies to the_ exércise:of o
discretion by the _Board and was summed up ‘as follows:

This standard is often phraéed in the ﬁegatiye: an agency decision would bé
" arbitrary, capricious, or an abuse of discretien if it-were not based on those factors

7 " Eacret v. Bonner County, 139 1daho 780, 784, 86 P. 3d 494, 498 (Idaho 2004),
Fzscker v. City of Ketchum, 141 Idaho 349, 352 109 P.3d 1091, 1694 (Idaho 2005).
" Davisco Foods Int’l Inc. v. Gooding County, 141 Idaho 784,790, 118 P.3d 116, 122 (Idaho 2005).
™ Fischer v. City of Ketchum, 141 Idaho 349, 352, 109 P.3d 1091, 1094 (Idaho 2005) (infernal citations omitted).
” Young Electric Sign Co. v. State ex rel. Winder, 135 Idaho 804, 807, 25 P.3d 117, 120 (Idaho 2001).
% The Madison County Board of County Commissioners is regarded as the “Board” herein; the Madison County ~
Planning and Zoning Commission is regarded as the “Commission” herein,
»81. R. Appellant’s Opening Brief, dated December 3, 2007, p.14.
2 1d.
% South Fork Coalition v. Board of C. ommissioner’s qf Bonneville County, 117 Idaho 857, 860, 792 P.2d 882, 885

_ (Idaho 1990).
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that the legislature though relevant, ignored an important aspect of the problem,
provided an explanation that ran counter to the evidence before the agency, or
.involved a clear error of judgment. The focus of this inquiry is on the methods by

which the agency arrived at its decision: for example, did the agency not only

consider all the right questions, did it consider some wrong ones? Does the

relationship between the facts found and the conclusion reached reveal gaps in the

Jogic of the reasoning process? Again, the question of 3ud1c1al review largely

devolves into questmn of whether the agency was reasonable.>*

In Madison County, a comprehensive plan Change and a zone change begins with the
Commission. The Commission’s duty is to recommend findings to the Board, who then may
accept, deny, or hold a public hearing on the -propos_ed amendment to the comprehensive plan or

Zone change.** A comprehensive plan, although not being a legally controlling zoning law, serves
as a guide to the Commission and Board charged with making zonin.g‘ decisions.®® The Board
cannot ignore the Madison COunty comprehensive plan when adopting or amending zZoning
ordinances.”” Burns $pends some time outlining its application and comparing it to the Walters
application, heard the same evening by the Board.® In Walters’ case, their application was made-
on October 4,:2004.” The street address of the property is 4626 South 2860 West and consists-of -
approximately 119 acres.”® This property was ti'ansiﬁ()nal two/agriculture and the northwest
corner of the property is zoned industrial and adjoins existing industrial zoning.”' Access to and

from the property would be uSing the first of three main entrances and exits to Rexburg, known as - -

the south exit located approximately one-half a mile away.”* Also, this property’s north side

¥ Michael S. Gillmore & Dale D, Goble, The Idaho Admzmstmtzve Procedures Act: a Primer for the Practitioner, 30
-Idahe L. Rev. 273 365 (1993).
¥ Idaho Code § 67-6511(b).
8 Bone v, City of Lewiston, 107 Idaho 844 850, 693 P.2d 1046 1052 (Idaho 1984).
¥ 1d.
8 R Appellant’s Opening Brief, dated December 3, 2007, pp.14-19.
¥R Vol. 4 at Waiters Tab L. ‘
0 7
91 d

.92 Id- ’
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borders industrial, bark plants and transitional two farming.” The property across the road;pvay to
| the west is zoned commercial.” The Walters’ sfte was to be used for the opgratiOn ofa gre?vel pit
with no buiidingé placed on the p}roper-ty.95
In comparison, Burns’ épplication was dated November 19, 20(_)4,96 and is located at
épprbkimately 3000 North.”” This WOuld place the two properties apﬁréximatcly six miles and
three overpasses (aé noted belo.w) apart from each other. Burns’ property consisted of
appfox_imately 50 acres and is not sﬁrroﬁnded or bordered by commercial proI_)'erty.98
There are three interchanges that are commonly used in the City of Rexburg: the south -
imér;:hange, the middle interchange and the north interchange.” Of them, the soﬁth and;middze
interchanges have commerciél/induéhia} uses dround them; the north does .ndt.ioo The fact s,
seeing as the apphcants loca'aons are drastically dlfferent as are the proposed uses, the - |
comprehensive pian treats them dlfferenﬂy From Appeilant $ Opemng Brief, Appendlxes A-C
show there are no industrial or commercial uses near the north interchange where Burns proposed
its site. It was argued correctly by Ma'dis;)n County in front of the district coﬁﬁ that this area
remains pristine.'”’ - |
The dissimilarities_ continue between the two-appﬁcants', and dre Best contrasted as set out
by the Board in their Findings of Fact, Conélusions of Law aﬁd De‘cisio'n in-each _casé. For

- example, with Waiters, the Board found:'®.

» Id. at pp. 10-11.
% Id. atp.13.
% R. Vol. 4 Walters Tab 4.
% R. Vol. 4 Burns Tab 12.
77 R. Vol. 4 Burzis Tab 14.
% R. Vol. 4 Burns Tab 12.
% R. Transcript from August 11, 2006, hearlng before Judge Moss, Case No. CV- 2005 255,p.22, LL.11-15.
1077, p.22, LL.15-23.
101 74, p.24, LL.2-8.
e The Walters Findings of Fact and Conclusions of Law by. the Board could not’ be found.in the record, so a reference .

is made to the Respondent’s Reply Brief instead (R. Vol. 1 at 189).
‘ _ , Respon'dent’s Brief - Page 15



The proposed amendment seeks the addition of a commercial and light industrial
zone near State Highway 191 where it intersects with 4700 South. The property
sought to be rezoned is bounded on the south by 4700 South and on the east by
State Highway 191, U. S. Highway 20, and by the rail lines of the Eastern Idaho
Railroad. Six industrial areas exist within the surrounding area: Mountain West
Bark, commonly referred to as “The Bark Plant,” is in an industrial zone located to
the north of the site; Western Fence, Inc., is a non-conforming use located west of
the site; Benchmark Potato is a non«-conformlng use located west by southwest of
the site; Mr. Driveline is a non-conforming use located south of the site; Edstrom
Gravel Pit is a non- conformmg use located east by northeast of the site. (Findings
pp. 13-14).

For Burns, the Board found:'”?

The project site currently is planned and zoned as agricul{éui*a} and historically has

been and still is used as agricultural ground. Existing surrounding uses include

agricultural and residential uses. There are no other commercial or industrial areas
~located close to-the project site. The proposed commercial area would be located

adjacent to U.S. Highway 20, while the proposed industrial area would abut property-

owned by Alice Hegstead which is currently demgnated and actually.in use as
“agricultural.
‘ Regai‘ding Walters, no concerns were voiced regarding the location of the Walters access
* due to traffic Vo'iume, sight restrictions or vehicle speed, all of which were maj or issues in the
'Burns hearing:'®* Those testifying at the Walters® hearing were primarily concerned with
property values, buffering, potential pollution from the gravel pit, and more gravel trucks traveling |
county roads.'"® HoWever six other indﬁstrial properties already existed in the neighborhood erea

mcludmg one already working gravel pit.!% Ag stated in the Madison County comprehensive plan,

_ mdustrlai uses are to be grouped 107 Approval of the Walters project in an area within city limits,

3R Vol entitled “Binder.with Augmentat:ons from Order of December 24,2007”, item number 6, Findings of Fact
and Conclusions of Law, dated June 1, 2008, at pp.5-6.

- ™ 74, item number 3, Public Hearing transcript on Walter’s Concrete Comprehenswe Pian Change dated Fehruary
28,2008, at p.17, LL.8 thirough p.45, LL.4.

199°R, Vol entitled “Binder with Augmentations from Order of December 24, 2007”, item number 3, Public Hearing
* Re: Walter’s Concrete dated Febmary 28 2003, at p. 17 through p.49, LL.2.

"% R. Vol. 4 Waiters. Tab 1. : .
7 R. Vol. entitled “Binder with Augmentanons from Order of December 24, 20077, item number 6, Findings of Fact

and Conclusions of Law, dated June 1, 2006, pp.14-16: o
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bounded by railroad line, where six other industrial sites, including one gravel pit already are in
existence, is in full comﬁli_ance with the c'ompreheﬁsive plan. |
In comparison, the Burns pféperty has no commercial propérty located near it, while the
Walters proﬁérty has a number of both commercial and industrial propgrtieé'locatéd nearby. Burns
| also propésed the cons{mcﬁo_n of a cement batch plant anldl pfévi.ded a number of plans as to the
-location and design of the plant and buildings. Whereas Walters oniy.proposed to dig a gravel i)it.
| - Decisions by the BOard must be “based on the: applicable ?rovisions of the compi‘ehénsi_\}é
plan;”'®® The Board has ;to‘make its decision on a case by case determination. As stated in _ |
Southfork Co&lition v. Board of Cémm rs of Bonneville Coﬁn;y, “comprehensive plans do not
themselves operate as Iegally controlking zoning law, but‘father serve to guide and advise the
various goVerning'bodies respoﬁsible for making zohing dec‘is'i(-")'ns. . [T]he'determinatioh of-
whether a zoning ordinance is ‘in accotdance with’ the comprehénsive plan is one of fact. Asa
question of fact, the determinatioﬁ is for the governing body charged with zoning . .. >
In this case, the Bdard.un&eﬁéok.a-factuai inquiry as to the Qeiationship- bet@eeh what
BUﬁls .Wanted and what the coiﬁprehcnsive plan stated. The Board found the zoning action was
noi_ in accordance with the comp.rehénsiye plan.! 1 The Findings of Fact and 'C.(‘)nciusion-s' of Law
itself is evidence thét the Board balancéd competing intérégté and reviewed the applicable stgtutes,
comprehensive plan, zoning ordinances, and did the apprdpﬁ_ate conﬁponent anai_ysis as required

by law. I‘H The problem with the residents and the Board was largely Burns’ location.'*

1% 1 daho Code § 67-6535(b).
19 Southfork Coalition v. Board of Comm rs of Bonneville County, 117 Idaho 857, 863, 792 P.2d 882 888 (Idaho
1990) {quotations and citations omitted).
1 See, e.g:, Urristia v. Blaine County, 134 Idaho 353, 2'P.3d 738 (Idaho 2000); R. Binder Wlth Augmentatlons from
Order of December 24, 2007, -item 6, pp.19-23.
"R, Binder with Augmentations from Order of December 24; 2007, item number 6, Flndmgs of Fact and
Conclusions of Law, dated June 1, 2006, pp.5-24.
2R, Transcrlpt from August 11, 2006, hearing before Judge Moss, Case No. CV- 2005-255, p.20, LL4 6;R. Vol. 4
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In conclusion, the Walters and Burns projects were so vastly differeﬁt in type, scope,
impact, neighboring uses, aed distance, that differing decisions on the projects were entirely
appropriate. The Board made the correct decision in that no violation of law occurred. As such,
the Boaid’s decision should be upheld. | |

| Bums further argues the Board should have articulated why the Burns decision was
different than Walters.'"> LLUPA only requires the Board make a written “reasoned statement” as.
to each appiicetion; per Idaho Code § 67-6535(&)4(13)'. This statute providee:

(a)  The approval or denial of any application prdv-ided for in this chapter shall
be based upon standards and criteria which shall set forth in the comprehensive
plan, zoning ordinance or other appropriate ordmance or regulation of the city or
county : :

(b)  The approval or denial of any application provided for in this chapter shall
be in writing and accompanied by reasoned statement that explains the criteria and
standards considered relévant, states the relevant contested facts relied upon, and
- explains the rationale for the decision based on the applicable prowsmns of the
comprehensive plan, relevant ordinance and statutory provisions, pertment
constitutional prmmples and factual information contamed in the record. !

Idaho Code §_67-6519(4) also states:

' (4) Whenever a governmg board or zoning or planmng and zonmg commlsswn :
grants or denies a penmt it shall specify: ‘

(a) - The ordinance and standards used in evaluating the
- application; '
~(b)  The reasons for approval or denial; and
(¢}  The actions, if any, that the applicant could take to obtain a-
' permit. ‘

Burns Tab 14.- '
'3 Appellant’s Opening Brief, dated December 3, 2007, p. 19,

1* 1daho Code § 67-6535(a)-(b): _
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Here, the Board made a reasoned statement as to Burns’ application and did not have to

| compare it to- Walters’ or any other applicant’s application for that matter. Fér these reésgns, the

Board’s ﬁndmg must be further upheld.

| C. .. Evansv. Board of Commissioners af Cassia County, 137 Idaho 428 50 P.3d 443 (2002)
- should not be extended to require that oral testimony of lay witnesses be supported =
- by other credible evidence before such lay testimony can be adopted.

In essence, Buins statés that if the Bloar_d éllege&ly failed to follow the Eva:é& v Boa}d of
Commissioners of Cassia County case, it Wduld bea pioc‘edﬁral error ulndclar Idaho que § |
67-5279(3)@

In Evam V. Board of Com'rs of Cassia County, thls Court held that “[1]t would not be
. feaab}e to reqwre those conductmg this type of heanng, who frequently are not trained in the law,
to accept only the ev1dence which would be‘ admissible in a court proceedmg Here, the Beard
properly conmdered substanual ev1dence and heard testimony of those 1nd1v1duals who had an |
interest in the proceedmgs nits Thxs Court is io “con31der the proceedmgs as a whole and to
‘evalu'ate the adequacy of procedures and resultant d_ec1s1‘ons in light of practlcal considerations
.with an eniphasié on fﬁﬁdamenta} faimess and the esséntialé of —réason deciSicvrn-métkimg.”E16 The :
Board’s i‘actual findings are not ciearly erroneous.in this case because 1’% is supported by substantzal,
competent although conﬂictmg evidence." |

In this case, the credibility of the wztnesses and evidence was assessed first hand by the
Board, both at the Februéry l28, 2005 comprehensive plan public hearingf18 as well as the review

of the record once again on April 13, 2006."" This Court will not substitute its judgment for that -

15 poans, 137 Idaho 428, 447, 50 P. 3d 443, 432 (Idaho 2002)
- 1% 1daho Code § 67-6535.
Y See e.g., Friends of Farm to Markez 137 Idaho 192, 196, 46 P, 3d 9, 13 (Idaho 2002).
MBR. Vol. 4 Burns Tab 26.
Lo R. Vol. entitled “Binder with Augmentattons from Order of December 24 20077, item number 5 Public Hearmg

dated April 13, 2006, at p.1, LLE 13.
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120 «

of the zoning agency as to the weight of the evidence on questions of fact. [A] local zoning

- agency’s interpretation of its own ordinances, even if questionable, without more, does not
necessarily amount to a violation [.]*"*'

Burns argues to this Court that the Board’s reliance on oral claims and testimony was
improper without ﬁxr‘ther evidence.'™ Idaho Code requires the Board to “provide an oppériunity
for all effected péréons to present and rebut evidence.”'** Further, tﬁe APA sets out exactly what_‘ -
is suﬁybsed to be included in an agency record found in Idaho Code § 67-5249. This iﬁciudés in
part, evidence receiveé ér considered, notices, memorandum and transcripts of the record.

The Iéaho Rules of Evidenc-el also set 01.1t“ the ﬁaméWork for déterminipg when withessés
‘may testify and to what they may testify. Once a witness has been qualified to teétify ina givén
issue, the weight ultimately aséigned t’d that witﬁeés; testi_ﬁé}ny is left completely té the trier of fact,
Neithef the Rules of Ev-i-dence; nor case law, requires a trier of fact to assign rﬁo_re wéi ght to the
testimony of an expert as opposed to a lay person. Indeed, Idaho Rules of Evid‘ence 701 and 702
states as follows: | |

Rule 701. 'Opinién Testimoﬁy by Lay Witnesses.

Ifthe ;nritﬁess' is not testifyiﬂ'g as an expett, t__he tcstimény of the witness in fhe form

of opinions or inferences is limited to those opinions or inferences which are (a)

rationally based on the perception of the witness, and (b) helpful to a clear

-understanding of the testimony of the witness or the determination of a fact in issue,

and (c) not based on scientific, technical or other spemahzed knowledge within the

scope of Rule 702.

Rule 702. Testimony by Experts.

If scientific, technical, or other specialized knowledge will assist the trier of fact to
understand the eviden‘ce or to determine a fact in issue, a witness qualified as an

9 14 atp. 3,LL. 8-25; p.4, LL.1-25; p.5, LL.1.

1201 amar Corp. v. City of Twin Falls, 133 Idahé 36, 39, 981 P 2d 1146, 1149 (1999); Idaho Code § 67- 5279(1)
! Evans v. Board of Com rs of Cassia County, 137 Idaho 428, 447, 50 P.3d 443, 432 (Idaho 2002}

122 Appellant’s Opening Brief dated December 3, 2007, p.19.

'2 1daho Code § 67-6534. .
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expert by knowledge, skill, experience, training, or education, may testlfy thereto
in the form of an opinion or otherwise.

In this case, the record is full of experiences from life-long residents of Madison Couﬁty
and citizens who had done .their. fesearéh before téstifying. Examples of this include Val Béll,
living across the road from Burns’ proposed .site who testified that He; can only get his truck up td
15 mileslper hogr before he hits the top of the overpass and a turning lane wou_Id not help the
traffic." Tﬁe record is also fuil of peopie that thoroughly review'ed the gomprehensive plan and

“zoning or(iinances.izs The safne- matter was repeated at the February 28, 2005 public héaring in
front of the Board. 126 Also inciuded were doéument_s from the public regarding their ;ei}iew of
industrial zones, Madisdﬁ County zoning ordi‘nanc_e.s, aﬂd the number of homes surrounding fhé '
proposed site.'’

Hence, the standard, if one even exists from Evans v. Board af Comin 'rs bf Ca&sz’a C o#my, |
has been met in that the Board had the opportunity to hear numerou.s- comments from the audiencé;

': surrounding cities, as well as statements from various local attorneys gnd from Bﬁrns.

Ad'ditionally, ﬂ;ere Were m_xmérqus exhibits, written dbcuments, and tapes entered imo evideﬁce .

~ for the Board’s review, and the witnesses appéared, s0 the Board could assess their credibility
firsthand. The evidence heard By the Board-waé substantial andkcompefent,. although it was not .
un-contradicted; but the evidence does not need to lead to a certain conclu'siqﬁ, it need only be of

| sufficient quantify and probative value that reasonable minds ;could-‘reac}ll the same conclusion as ,

the fact finder.'”® Forthese reaséns, the Board’s decision must also be upheld.

124 R. Vol. 4 Bums Tab 14, PIanmng -and Zonmg Mmutes December 16, 2004, p. 10.
'251’d atpp.11-18.

- 1R Vol. 4 Burns Tab 26 at 4-13.

TR, Vol. 4 Burns Tab 9; R. Vol. 4 Burns Tab 10.

% Mann v. Safeway Stores, Inc., 95 Idaho 732, 736, 518 P.2d 1194, 1998 (Idaho 1974).
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D. The Board’s decision was neither arbitrary nor capricious and was supported by
substantial evidence on the record as a whole,

“To hold that a finding is not ¢learly erroneous, there @ust be substantial evidence in the
record to support the finding.”'” “The ‘substantial evidence rule’ is said to be a ‘middle position’
thh precludes a de novo hearing but which nonetheles‘s requires a serious review which goes
beyond the mere ascertainment of procedural zfegl,ll‘arity.”E3 O Even under the APA, “[t]he court
shall not subsﬁtute ité jl_idgment for that of the agency as to the evidence on questions of fact.”"!

| Substantial has been further described as follows:

'By substantial, it is not meant thét the evidence need be an@ontradicted. All tﬁat is
required is that the evidence be of such sufficient quantity and probative value that
reasonable minds could conclude that the verdict of the jury was proper. Itis.not. .
necessary that the evidence be of such quantity or quahty that reasonable minds

- must conclude, only that they could conclude. 132

Even Where there is conflicting evidence before the agency, an agency’s factual
determinations are binding on the reviewing 'cou_rt so long as the determinations are supported by
substgntiai competent e.vlidence in the reéord. 23

Substantial and competent evidence is less than a p_reponderance'bf evidence, but more
than a mere scintilla."™* This C‘ourt‘wrt)te', “the substantial 7[comp‘etentr] evidence rule ?équires a
court to déterm_ine. ‘whether ‘[t'h'e"agency's]- ﬁncﬁiings of fact aré reasonable,””'*

“The governing body charged with making zoning decisions ‘in accordance with’ the

Comprehensive Plan must ‘make a factual inquiry into whether _requested zoning ordinance or

" pgce v. Hymas, 111 1daho 581, 588, 726 P 2d 693, 700 (Idaho 1986)
%0 14, (internal citations omitted.)

%1 1daho Code § 67-5279(1).
%2 Mann v. Safeway Stores, Inc., 95 1daho 732, 736,518 p.2d 1194, 1998 (Idaho 1974) (a case dealing with substantial

evidence in a motion for judgment notwnhstandmg the verd:ct but equally applicable in actions for judicial revxew of .

the Board action in this case).
1337 ame Ranch Partnership v. City of Sun Valley, 144 Idaho 584, 166 P.3d 374, 378 (Idaho 2007).
13% Evans v. Hara’s, Inc., 123 1daho 473, 478, 849 P.2d 934, 939 (Idaho 1993).
1% pace v. Hymas, 111 Idaho 581, 589, 726 P.2d 693, 701 (Idaho 1986) (internal citations omitted).
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amendment reflects the goals of, and takes into account those factors in, the Comprehensive Plan |

1% In looking at the totality

in light of the present factual circumstances surrounding t’hé request.
of fhe record, considering the proceedings as a whole, and evaluating the adequacir of the
ﬂ procedures and ._resultin‘g déciSion in light of practical cansiderations according to Idaho Code §
67-6535(c), thé Board’s decision should be upheld.
As stated in the Appellant’s Opening Brief,"”” Burns spends a lot of time diséuésing fhe
| transportation, traffic and safety of the ﬁorth interchange of Highway 20 and the Salem Roacf.
James Pli%le gave a w-ri,t__teﬁ -repoﬁ that was included in tﬁe Burns presentati@n,. and the
audio-visual report, which was played for the Board‘ during fché h"s:a'u’i.ng._13 8 Mr. Pline base(_i |
| portiOﬁs of his repoﬁ' on the 2003 T;’qﬁ’z‘c ﬁnqusis performed b)l/ the Dyer Grmip, and the 2004
Safety Analysis performed by John W. Becker of the Idaho Transportation Deparfménf. 139 Both
-are inéluded in the Appendikes éf his _Written repoft.”o Bums also relied on parts of the Mddison
County Transportation Plan, also known as the Keller Report "and on portions of the report
from the Idaho Transportation Department 142
Mr Pline stated in his audio- visual report that he had spent appr0x1mately two to three

hours actuaily viewing the mtersectlon at issue prior fo issuing hIS report 13 It is unknown what

- time of day or year he reviewed the intersection. He said that the sideline from the westbound US -

1 Bvans v, Teton County, 139 Idaho 71, 76, 73 P.3d 84, 89 (Idaho 2003); citing Bone v. City of Lewiston, 107 Idaho

844,850, 693 P.2d 1046, 1052 (Idaho 1984) :

TR, Appellant’s Opening Brief, dated December 3, 2007, p.21.

1% R. Exhibit 11 and 14 (James L. Pline, Traffic Analyszs Burns Holdings, LLC, Salem Road, North of US 20

Interchange, December 9, 2004},

" Jd. at Exhibit 11.

40 [d . :

MR, Exhibit 10, Keller Associates, Madison Coumy Transportation Plan Jane 2004,

. MR. Exhibit 4-5, Idaho Transportatlon Department Crashes by Year and Sevemy US 20 IC 337 (Salem IC)
2000-2003.

" R, Exhibit 14 (James L. Pline, Audio Visual Report for Burns Holdmgs, LLC) :
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Highway 20 off ramp to the Burns property access was 373 feet,'™ He also said the Salem Road
fraffic north of the interchange nofth ramp ifltersection traveling both directions was 4,190
vehicles per day.'® He said the collision summary for the north interchange'since 2003 was 15
collisions, rione of which occurred north of tﬁe interchange north ramp terminal intersection, '
Mr. Pline’s reports, however, gave little credibility to the concerns regarding safety voicé’d by |
thoée aétually using the roadway routinely, if not déi-l_y, as testified at the hearings held on the -
Taylor application, the hearings'before"the Commission, and the Board’s hearing. Mr. Pliné’s
report also appears.to have been pjepared pﬁor to the decision of Burns fo add éommefcial
buéinesses to the site, since the ‘rept.)rt indicated that; “future devélopment of the remaining
_property at the site is undetermine& at this time. The future developmeﬁt'of the remaining property,
type of development, traffic generation énd roadway impacts will ha’vé to be addre'.ssed'at a Egtef _
| time when theét develrop.ment rec}uést is s‘ubmit'ted.”l47 As a result, the propolsed coﬁamér’cial usage
and veﬁicle impact of combined commercial and inﬁustrial uses at the éite were never addressed by
Mr. Pline. |
Mr. Pline é,lso suggests the existing 45 mile per hour spéed limit south of the interchange.
o‘h the Salem Road bt_a extended to the north on Sélem Road to “mitigéte the ramp terminal
concerns and address the pUblié percép@tio.ns‘.”M-8 In fact, we learn that the real spe’ed limit on the -

Salem Road is 50 miles per hour throughout the interchange area and a traffic study performed

1% R. Exhibit 11, Tab 3, p. 2 (James L. Pline, Traffic Analysis, Burns Holdings, LLC, Salem Road, North of US 20
Interchange, December 9, 2004).
"5 Jd at p.3.
M6 1d. atp.4.
W atp.2.
148 Id
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later by the County indicated a higher actual average vehicle speed on the roadway at 57 miles per

hour.'#

“The Traffic Analysis prepared by the Dyer Group in 2003, was included in the appendix to
'Mr. Pline’s written report.’™ However; Mr. Pline chose to ignoré the Warnings of Mr. Dyer as
- made on Page 2 of that analeis which said:

From a safety perspectlve everyone is aware that the North interchange has a si ght
distance problem. The bridge structure is on a vertical carve and the off ramp is
located such that it is difficult to see oncoming traffic, most of which is traveling at
a high rate of speed. There have been several incidents and numerous near-misses
at this location, and thus it will be wise to assure that the proposed approach into the
Salem Highway is separated as far as possible from the U.S. 20 inter¢hange/off
ramp area to keep from aggravating the situation. Although the recommended

* northbound left turning lane will keep vehicles out of the main traffic stream on the
Salem Highway, it- also presents a potential for visible barrier obscuring the _

- south-bound traffic if not properly separated frem the off ramp }ocauom further
justifying keeping the approach to the north. ’

r

The Dyer Group included as part of its Tra]j‘ic Analysis, a 2003 report from the idaho '
TranSportat._ion Depar‘tm'ent‘which indicated a‘vefage daily trafﬁc on the Saieﬁl Highway to be
6,600 vehicles. ' | | |

The Safety Anély&z‘s prepared by John W. Becker of the Idaho Transportation Department,
indieated a\}erag'e daily traffic velume on t}‘le Salem :Road at 6, 000 vehicles for 2002.]53 Mr - :
| Becker s analysis also indicated that for 2000- 2002 there had been four acmdents at the

interchange, three on the westbound off ramp, and one on the eastbound off ramp 154 Both Mr.

R, Vol. entitled “Binder with Augmentations from Order of December 24, 20077, item number 1, Public Hearmg
Re: Burns Holding, LLC, dated February- 18, 2003, at p.88, LL.23 through p.90, at LL.10.
1 Jd., Tab 3.
BUrd, Dyer Group Traffic Analysis.

21
3 R, Exhibit 5, Yohn W. Becker, Safety Analysis of the Salem Road at the North Rexburg Inter cfzmrge, January 2004 .
See also R. Burns Tab 5 at 4, 8.

1 -
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Becker and Mr. Pline disagreed with the Dyer Group as to the sight distance problem at the
interchange, but no reference to this disagreement was made in Mr. Pline’s reports.
* Dusty Cureton, the Madison County Road and Bridge Supervisor, testified as a participant

at the hearing before the Board on the Burns épplication. 155 Mr. Cureton had been requested to

156 He said he had figures

perform a traffic study on the site and report his findings at th¢ héaring.
or-lla study done in 2001, W_hich indicated that 3,300 V.ehicles used the Salem Highway“in a day, of
which 236 were commercial vehicles or trucks. 57 No d?i;'ection of traffic was listed for the
vehicles. The average speed of those vehicles was 42 miles per hour, with the highesﬁ't speed being
" 66 miles per hour.”*® He also ‘r'elpofted tﬁat in his current study, :he found that 8,300 vehicles used
~ the Salem Highway from the overpass goiﬁg s’oﬁth, a.nd'3,9-1.9 vehicles traveled fhe Salem

Highway from the overpass going hoﬂh.§5? Of the ﬁo.rthhound vehicles, 197 were 'commercéal. 160
The average speed of these Veﬁicies going north was 57 miles per hour andr the highest speed was
84 miles per hour. 161 | |

During the hearing,a numbe_r of county‘resident‘s also testified against the propqsal én\d' |

dire Cﬂ y o these pqint's;léz Of these, several testiﬁéd speéiﬁcally about ‘;he dange@us conditién of
the north Rexburg intcf:rchange, based upoln their p'(j:r'sonal observations and ﬁse of this interchange.

Those testifying specifically about safety concerns at the interchange were Dale Thomson,

Courtney Ferguson, Harold Harris, Winston -Larson, Tammie Ostermiller, Gerald Lusk, Jared

153 R. Vol. entitled “Binder with Augmentations from Order of December 24, 2007”, item number 1, Public Heari mg
Re: Burns Holdings, LLC dated February 28, 2005, at p.88, LL.19-25 through p.90, LL.21.

% 1d., p.88, LL.12-14.

::; Id., p.88, L1.23 through p.89, LL.19.

9 14, p.89, LL.20 through p.90, LL.14.
10 g p.90, L1L.13-14.

"% 14, p.90, LL.8-11.

% 14 .17, LL.4 through p.88, LL.5. .
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Ostermiller, Ben Romney, Ken Sakota, Rich Leuwellen, Vonda Smith, Lawrence Coates, Colleen
Coates, Layne Ball, Garth‘HiHman, Val Bali, and Layie ]3agiey.l63 |
~ Though Burns argues the residents’ concerns should not be givén much wei ght by the

county if any weight at all, the fact is these people testified they‘per.s.onally drive the Salem
Highway and travel over the north interchange on a regular, if not daily basis, and sorﬁe had
Speb;iﬁc knowledge of éccidents and injuries and other safe,_ty‘concerhs. These include Harold '
ﬁarris’ testimony from the comprehensivé plan hearing,'®* Gerald Luéi{’s testimony regarding
what he has seen as a school busldriver,]“ Rich Leuweﬂen, who lives right on that corner, Lane
Ball, who testified in the last eleven months there had been 15 accidents and over 50 speedi;ig

| tickets at this 'loéation,167 and Val Ball WlhO witnessed. six major accidents and one or two minor
Onés in the last four months. 168. Mr. Ball, who lives on the northeﬁst corner, observed tﬁa’c during
the majority of the summer the traffic neaﬁy doubles with people goi-hg to and from the sand
‘dun.es.lég Layle Bagley also sees the tfaff_ice?efy morniﬁg from 7:00 to 8:30 a.m. and bfclieves that.
no o:ne'.i_s going to geta long truck over the hill Without backing up traffic clear back to the next

" corner.'” | | | .

' Th'e. practical concerns and actuai expeﬁences and obsé:‘rvafcions of those livihg near and

 traveling daily over the road and interchange at issue carried significant weight with the Board."”

163 Id
18 7d., p.35, LL.18 through p.37, LL25.
185 14, p.49, LL.20 through p.50, LL.16.
"6 4., .65, LL.13 throughp.67, LL.13.
%7 14, p.75, LL.1-23.
168 o Id,p81,LL1 through p.82, LL.19.
% 1,
' 7d., p.85, LL.18 through p.87, LL.15.
LR, Vol. entjtled “Binder with Augmentations from Order of December 24 20077, item number 5, Public Hearmg

Re: Bumns Holdings, LLC, dated Apni 13, 2006, at p.53, LL.13 through p.67, LL.6.
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In this case, the Board found the téstimony of the lay witnesses and the Roéd and Bridge
supervisor, Mr. Cureton, more compelling in making a determination as to the safety of the
roadway and intersection at issue. The difference in traffic yolume numbers as reported by leach
expert and the use of reports from prior years, led the Board to rely 6n the current traffic volume

_ éount made by Mr. Cureton.’ 7

These lay witnesses did not form their opinions based on a fe_:iv' observations at the
intersection, but on frequent, if not daily usage of th‘é roadway and intersection at all times of the
day, night and year. The amount of trafﬁc actuaily using the roadway and 'numbér of acciden_ts
OCCUfring, varied from expert to expert, made it 'doubiy rea‘sonalilé for the Board to rely on ifs own
actual count of véhicles and on the p_c:rsonal obsérvation‘s of those actually and fegularly uéing the
roadway. ‘A While the aciveﬁt of iaré_e cement trucks using the intérchange fnay not iﬁcrease_ iﬁe_
number of_ accidents, they would increase the risk of accidents b.eiﬁg more‘serious, and that was
significant to the Board. Thus, in looking at the docurﬁéﬁtary evidence and testimony about the
sight restrictions existing at the infceréhange, the testimény of fhoée actually driv.iﬁg thc_

| interchange and 1iving nearby as to its déng’ers, the t'est.in‘l_ony fegarding the potential increase in

- regular vehicle and he.avy truck traffic coming f'rbm the proposed cement batch plant, and the -

potential increase in heavy coﬁimef&i&i traffic corhing from the proposed commeroial 'property, all

support and justify the Board’s decision regarding traffic and éafety‘ at the proposed project site.
The Board; s decis‘ion relating to.tréfﬁc and séfety is Bésed on substantiél evidence, and v.vas

not arbitrary, capricious or an abuse of discretion,

173

~ As to the other items listed in the component analysis brought up by Burns,” "~ these too

were thoroughly discussed in the initial hearing,'”* the rehearing,'” and analyzed in the Board’s

172 Id ,
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. Findings of Fact and Conclusions of Law.'”® These documents speak for themselves and will not
be reproduced here, but these foo were based upon substanﬁal evidénce, and were not arbitrary,
capricious or an abuse of discretion. Finally, the district court agreed with tﬁe Board, speciﬁceﬁly
holding that the Board did not violate any constitutional or statutory provisions nor exceed its
statutory authority; the Board s decision was not made upon unlawful procedure; the Board’s |
decision was supported by substantial evidence, and inlooking at the entire record, the Board’s’
decision was not érbitrar-y, capricibus or an abuse of discréﬁo‘n.m As suchi, the Board’s decision
should be up}ieid. |
E. Burns has not shown ‘.a substantial i‘ight prejudiced.

The APA, as état"ed aque, has two reéuirerﬁents for the typé of relief outlined in Idaho

Code § 67-5279. Bums must first shovs}, a speCiﬁc violation of § 67—527_9(’3), and then must show
that “substantial ‘ri.ghts'of the appellant have been prejudiced.”"® This statute. is applied il}stead of
Idaho Code § 67-6535(c) because the APA standard is more speqiﬁc.”9 Idaho Code § 67-6535(c)
is hélpfu‘i, howevér, in understandipgithe,stand'ards as this Court held in Evaris v. Teton Coanty,
that “I.C. § ‘67—6535(0) requires a demonstration of actual harm or violation of a ﬁmdamentai right

~ in-order to be enutied toa remedy in cases disputing a LLUPA decision. 180 Rurther, this Court

noted n Fmends of Farm to Market, that “due process applies to quasi judICIal proceedings like

72 R, Appellant’s Opening Brief, dated December 3, 2007, at pp.35-42,

"7 R. Vol. 4 Burns Tab28.

'3 R. Vol. entitled “Binder with Augmentations from Order of December 24, 2007” item number 5, Public Heanng
dated April 13, 2006, at p.6, LL.14 through p.71, LL.23.

' R. Vol. entitled “Binder with Augmentations from Order of December 24, 2007”, item number 6, Findings of Fact
and Conclusions of Law, dated June I, 2006 at pp. 5-23. L
TR, Vol. 3 at 492-505."

'8 Jdaho Code § 67-5279(4).

'™ Blaha v. Board.of Ada County Comm’rs, 134 Idaho 770, 774, 9 P.3d 1236, 1240 (Idaho 2000)

190 Eyans, 139 daho 71, 76, 73 P.3d 84, 89 (Idaho 2003). | |
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those conductéd by zoning boards, and such due process requires notice of the proceedings,
specific written ﬁndi'ng's of fact, and an opportunity to be présent and rebut evidence.”™!
Burns® assertion that it has been deprived of a substantlial right is based entir_ely upon the
| . Board’s intefpreiation of the facts. Burns does not challenge procedural defects With LLUPA.. Inl
fact, the Board’s findings and conclusion are supported by Subétantial and com;.).etent- evidence and
‘Burns had ample oppdr_tun}ity to presenfalhd- rebut e‘vidence, were notified of ail the pl;océedings,
and were provided a copy of specific findings of fact, in cor’n’pliancéwith Idaho Code § 67-5279(4).
Though there 4w’a,sl Cbnﬂicting evidence before the Board, thé Board’s factual determinations are
binding on thé revi.ewing court 50 long as they are supported 5y substantial competent évidenc‘e in
the record. 182
This Courtlin the past has weighed in on what a substantial right is.. In Sanders Orchardv.
 Gen CountJ;, this Com found that a county basiﬁg its decisions upon findings that were not
supported by any e‘vid'ence in the record was sufficient ﬁ) iare_judice substantial rjghts of the‘
ap.plicant.m. Also, in 2002, this Court held that the c.ouﬁty commissioners '\./iewing the app-lidant’s
property did not violate a substantial right of the apph'cant.lg4 |
There is also similarity in “takings” cases, where a regulation denies én owner of all.
ecénoxhi,éﬁlly viable use of land. “Tékings” would be vidla;tive éf a substantial right. 153 The

Federal Courts have held that a historical use of land is pfesume'd to be economically viable.!®® In |

81 Eriends of Farm to Market, 137 Idaho 192, 198, 46 P.3d 9, 15 (Idaho 2002).

2 See, ¢.g., Friends of Farm to Market, 137 Idaho at 196, 46 P.3d at 13.

%% Sanders Orchard v. Gem County, 137 Idaho 693, 702, 52 P.3d 840, 847 (Idaho 2002).

¥ Ebans v. Board of Comm’rs of Cassia County, 137 Idaho 428, 433, 50 P.3d 443, 448 (Idaho 2002).

% See, e.g., C&G, Inc: v. Canyon Highway Dist. No. 4, 139 Idaho 140, 146, 75 P.3d 194, 200 (Idaho 2003) (holding
that a “takings” implicates the Constitution which in turn was designed to protect substantial rights).

¥ MacLeod v. Santa Clara County, 749 F.2d 541, 545-547 (9th Cir. 1984). . _
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MacLeod, the Ninth Circuit Court of Appeals held that the denial of a proposed commercial
development was not a taking where the histoﬁcai e\tgﬁcuﬁuréuse"was permitted t_d continue.’’
In this case, Burns knew the property’s use and purchased it after prior reqﬁests’ to change
the comprehensive plan designation of the prolpertylhad been denied. His specullati've purchase of
the ground iﬁ the hopes that its z‘oning‘wouid be aliowéd does not mean the Béard denied Burns
any economic use of the prbpert'y. | Burns 1s left with the same use the property historica]iy had, and
the Board’s refusal to grant any specuiétive adv_enture or re»_zoné of the prOiaer-ty doeé not |
. constitute préjgdiciﬁg of any Substahtia} right. | | | |
Burns’ case is distinguishable from Sanders Orchard_v.'.Gem County,188 'Because
cdﬁceming Burns, the Board relied upon numerous written documénts and oral teshtimony |
| régarding the placement-of the plaﬁt and concerns over the propoéed lzone change. The Board also
made extensive findings rsgarding the‘ sanig. ‘Though the Board did not agree with Burﬁs’ ultﬁnate
desire for the ua;,e of the property, it cannot be said that in so déing, violating the spbstantia] ﬁght of
- Bﬁrﬁs_. | | |
- Even if this Court were to concludé the Bdérd’_s decision was not based upon substantial
evidence, was arbitrarly_, éapriciéus or an abuse of discrétion under Idaho lCode § 67-5279, 'theré_‘ |
still must bea sﬁowing of a substantial right of Burﬁs being prejt;dice, and Burns cannot méke _suc'h |
a showing, so their appeal must be denied. |

F.  Burns is not entitled to an award of attorney’s fees on appeal to the district court
pursuant to Idaho Code § 12-117, nor to this Court, whereas Madison County is.

Where the district court properly applied the law and understood the discretionary nature of

, its action in-making or declining the award of fees, this Court wil_l overturn that decision only upon

187 ' :
Id. : .
18 Sanders Orchard v. Gem County ex rel. Bd. of County Com’rs, 137 Idaho 695, 52 P.3d 840 (Idaho 2002).
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ashowing of abuse of discretion.'® “The appellate court exercises free review over the decision of
the district court in applying 1.C. § 12-117.71% Tﬁis Court Summed up this statute as follows:

The putpose of Idaho Code § 12-117 is two-fold: First it serves “as a deterrent to

groundless or arbitrary agency action; and [second, it provides] a remedy for

persons who have borne unfair and unjustified financial burdens defending against

groundless charges or attempting to correct mistakes agencies never should have

made.” An award of attorney fees under L.C. § 12-117 has been distilled into.a

two-part test. Attorney fees must be awarded if (1) the Court finds in favor of the

person, and (2) the City or County acted without a reasonable basis in fact or law.
Reardon v. Magic Valley Sand and Gravel, Inc., 140 Idaho 115, 118, 90 P.3d 340, 343
(Idaho 2004).

The core of this provision then is, “without a reasonable basis in fact or law.” As shown
herein and also as stated by the district court, the Board acted with a reasonable basis in both fact
and law. Hence, Burns’ request for attorney fees and costs should be denied under Idaho Code §
12-117.

Burns also seeks reversal of the district court’s decision to not award attorney fees under
Idaho Code § 12-121. This section is limited to cases initiated by complaint, and dbes not apply in
cases of administrative actions and land use decisions initiafed by_pétition, 1 Assuming arguendo
- it does apply, the Board prevailed at the district court bélow, and it cannot be said the Board acted
frivolously, unreasonably or without foundation.'

Madison County also seeks attorney’s fees and costs under Idaho Code § 12-117, which
provides for an award of attorney’s fees and costs to the prévﬁi_iii}g party if the other party acted

without a reasonable basis and fact or law. Cowan v. Board of Com’rs of Fremont County, 143

Idaho 501, 148 P.3d 1247, 1266 (1daho 2007). .' In this cdse, Burns is rearguing facts that have been

% Fox v, Board of County Com'rs, 121 1daho 684, 685, 827 P.2d 697, 698 (Idaho 1992).
" Fischer v. City of Ketchum, 141 Idaho 349, 355-356, 109 P:3d 1091, 1097-1098-(¥daho, 2005). _
! Lowery v. Board of County Com 'rs for Ada County, 117 Idaho 1079, 1081-82, 793 P.2d 1251, 1253-254 (1daho
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ca;eﬁliiy considered by the Board more than once in this case, and consequently, acted without a
basis in law or fact.

As stated above, it is unclear if attorney fees and costs are applicable under Idaho Code §
' 12-121 to this action. Cowan, ébove, cites Nat'l Union Fire Ins. Co. of Pittsburgh, P.A. v. Dixon,
141 Idaho 537, 542, 112 P.3d 825, 830 (Idaho 2005) holding “[a]n award under this statute is
appropriate‘ilf the Court is left with the abiding beli@f that the appeal was brought or défended
frivolously, unreasonably or without f(mnd:zzti_on.”g?j If proper, Madison County requests the same.
This appeal was bi’_ought so this Court could attempt to second guess the Board’s findings of fact.
.. Consequently, this appeal 1s méde frivdlous‘ly, 'unréasonably or without foundation. |

An award of attomey fees and costs pursiiant to Idaho Code §§ 12-117 ana 12-121 is thus
warranted to Madison County.

G.  Granting Burng’ request for a comprehenswe plan change would amount to invalid
spot zoning. ‘

Burns’ request, if granted, would require invalid type two spot zoning in Madison County.
As stated in Evans v. Teton County:

A claim of “spot zoning” is essentially an argument the change in zoning is not in -

~ accord with the Comprehensive Plan. There are two types of “spot zoning.” Type
One may simply refer to a re-zoning of property for a use prohibited by the original
zoning classification, The test for whether such a zone re-classification is valid is -
whether the zone is in accord with the Comprehensive Plan. Type Two spot zoning
refers to a zone change that singles out a parcel of land for use inconsistent with the

. permitted use in the rest of the zoning district for the benefit of an 1nd1v1duai
propetty owner. ThlS latter type of spot zoning is 1nvalld 194

As stated above, the Burns property has been designated both by the comprehensive plan

and zbning ordinance as transitional/agriculture. The pr'oper’ty surrounding Burns’ property is also

1990); Knight v. Dep’t of Insurance, 119 Idaho 591, 593, 808 P.2d 1336, 1338 (Ct. App. 1991).
192 See 1R.C.P. S4(e)(1); Chisholm v. Twin Falls County, 139 Idaho 131, 136, 75 P.3d 185, 190 (Idaho 2003).
# Cowan v. Board of Com'rs of Fremont County, 143 Idaho 501, 148 P.3d 1247, 1266 (Idaho 2007).
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. designated in the comprehensive plan as transitional/agriculture, and in the zoning ordinance is
designated as either agricuiture or transitional agricultural two. The actual use of the Bumns
pr_operty has always been agricul.tural. The actual use of the property surrounding the Burns
propertyhas also either been agricultural or residential. There are no coﬁmercial zonés or
grandfathered uses in the county within some miles of the Burns property. There are also no Iighf
industrial zones.

The Madison cémprehen'sive plan lists as a goal, at p. 22, “it Shail be the responsibility of
Madison Cc_)unty to protect the agri.cultura.l .induS{ry from inappropriate and'.unconti‘olled‘
residentiai or non—agﬁcuiturél growth, given that this incfﬁstry is the economic mainstream of the
" County.”™ To further this goal, the comprehensive plan lists the following objectif'es, also Eom
p. 22 as: “1) to keep urban-type (high traffic commercial, non-agricultural industrial, high-density
' residential) growth withiii the az;eas of city impact, as established by mutual agreement between
. t@e cities and the county.” |
In addition, the Madison County com;jreheﬂsive plan, at p. 17, s’gz:ztes:196
It is the péiicy of the citizens to allow and encourage | sﬁcﬁ development in the
appropriate industrial zones. The citizens will encourage the recruitment of clean
‘industries that will complement their county. The majority of industrial uses shall
be located within area of impacts where city services are more likely to be available.

Exceptions to this might include mining, farm services, and the initial processing of
commeodities including grain elevators and “fresh pack” potato plants. -

The County will encourage the grouping of industrial uses in land developed as an
industrial park. ‘

9 Evans v. Teton County, 139 Idaho 71, 76-77, 73 P.3d 84, 89-90 (Idaho 2003) (internal citations omitted).
% R. Binder with Augmentations from Order of December 24, 2007, item number 6, Fmdmgs of Fact and
Conclusions of Law, dated June 1, 2006 p.7.

1 14, at p.14. -
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‘Burns’® own appendixes attached to the-Appéliént’s Opening Brief show that the parcel of
land is surrounded by farm land as also testified to by Alice Hegstead, an élderly widow, who was
concerned about the impact the project will have on the value of her ground.'®” Diréctly eastofthe
Burns propeity, acrosé the Salem Highﬁay, is the home of Val Ball, including his outbuildings and
agricultural land. "% On the west, the Burns properfy is bofde‘red by more farm ground. On the
| southwest corner of the‘Bums property, the ﬁeighbdring use is a former grafe} pit, now reclaimed
as a pond, and then still more farm ground. Burns’ demand to amend the zoning of this property '
from transitional/agricultural to commer(n;al with light industrial, is a demand for the Board to
impréperly “spot zéne”_its property." This property is ot Within an area of city impact, nor are
there any light industrial or coﬁ]merciai a;reas anywhere in the vicinity of thé Bums property. The
‘surrounding ground is all c&alssiﬁed in the comprehensive plan as trans;tionajlagricultural, and the

‘uses of the surround,ing properties are limited to agricultural or residentié.l uses.

As aresult, it is imposéib_le to coxﬁply with the Madison County comprehensive plan by

placing an industrial use and commercial zone dr(;pp'ed r-igﬁt in the middle of a

. tranéitional/agricultural zone. As such, re-zoning the; Bums property would sing!e out “a parcel of
iand for ﬁse inconsister;tﬁﬁh the'perzﬁitted use in the rest of the zoning district_for‘the benefit of an .
individual property owner.”'®® Hence, this Court's.hould not allow a ré-designation of the‘Madisén

Courﬁy comprehensive plan for the benefit of the Burns’ property as requested.

Y7 R, Vol. entitled “Binder with Augmentations from Order of December 24, 20077, item number 1, Public Hearing
Re: Burns Holdings, LLC dated February 28, 2005, at p.41. :
198 o 1d.,atp81.
% Evans v. Teton County, 139 Idaho 71, 76- 77, P.3d 84, 89-90 (Idaho 2003). o :
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V. CONCLUSION

For the reasons set forth above, this Court should affirm the district court’s decision
denying Burns’ request for a 'comprehensive plan designation change.. In addition, Madison
County should receive an award of its reasonable attorney’s fees and costs.

.f'r l/'\
Respectfully submitted this % of January, 2008. .
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