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APPELLANT 5 " Ne. 41344
\/5 - . Canyon County Lase Neo.
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STATEMENT ©F THE CASE

Petitioner Plead suilty, via Plee bardin, to a charde oF ceécond
desree murder. on Octebec 23 2087, fo a4 term oF inde +eemiaate e,
with rhe First tweaty-Five (18) Jears Fixed.

Petitioner Filed o Fmely aPPeal and motisn For 4 tule 3%,
hoth werve dened, via Resmittitur, Idahs Couit o¥E APPzzls Jun. 15, 2e08.

Petitioner +hen Filed a Petiton For Pos+ Conviction Relief
O may 27, 2008, 1ohich las dismissed on JTune 26,2203,

Petitionee then Filed a Petition /Notice of APPzal to
which Chel Filed his Brier, Answerd to by the State sn

Feb. Y 2015, which now the AfPzllant RePly's 4s Agre\nm
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ARGCUMENT

174

A. The State Contends that.! " Gomez Faled 4o Preserve

~ ) - * : ; 1’/
the Post~conviction £ laims he ralses o APfeal .

B. The State the contends that E;ﬂme ¢ dhbandoned them
in & SHPwlation entered with the Stare (R PP EL-£T . 12-730
Y1300 Te P L. 24" Poas L, 23.) The district cowrt extressly
Cenfirmed +he teoms of the StiPulation with Gomez's
counse! at an Aeeil 2000 Status  heannd, v (R Br PC.)

Which does on fo State that s Comezr had adceed 1o abandon
All  his Post-convie tion issaes, excert the twe drticulated.

Gomee's counsel told that o the dudse outside
Crome 2's Presence.,

Lomez never adceed to Gbandon any oF his issues,
the man (Gomez) may not read, steak or understand endlish) but
he 15 not stufid

The Issue Presented as # 1 mlhis] arveal, that Chell
was lLed to, +\i‘li£.k£0[ and coeresd indo Pleading Fuulty, s
Proven by the rPecord, Not Luven 2t Moros would abandsn that
lB.SLLt’{f

At the end oF the meetimT at the Prison, that Gomee
had ith his Post-conviction Lounsel) Gomer betieved that
JSSUES would be Faken wP at the fuidentiacy hearing )

Twe
Hoeo tHhere weould be ancther l«ecc.rihq/.ﬂl—‘ a difFecent 17 Pe)
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at a latec cild‘lLe and time.

Comez alle§es that his atterney iwas imeFfFective In
his representation of ChimIChel does no+ Bnow F the attorne
Yool advantade oF rChis] inablity to undenstand english, or
IF #he /n ferpreter at the meeting at the Prison L/R e f’.cf.)

Aid a Poor Job oF extlaning Fo him wWhat t+he attorney

as Sarimnd +to him.

¥

Due to Lomez's lack oF sikdl wn the endiish
lan guade . 1 s imesssible For him +o Knod.

What he does know, is that he never adiced +o
abandsn any of his issues.

Ej'Pﬁc/(a//)’ Lhel would nevet —ever KL;‘)'/‘C’@C/ to abandon
the l'i%“LLg'j' thet he was, tricked /rovorced into Pleading 52;4;'//‘);,
or that the Procecutor violated the Plea ag¥eement,
and that Wis own attorney detvimentally violated the
Plee ddrzement.

The State. States that ”_’Z+ Was Lomez's burden
to  adetuately raise these clams beFore the district couet
and  obtain an advecse ruling” i “homez Failed +o Pregecie
these  CLlums For tens.devation on aiveal,’

However. +he State Fals +o onsider +he tofalit”
oF the circumstances , i+ was het Comez who abancbm’,::l
these  1ssies, I t was (leoewunsel ohe abandoned Geonez.

Come® canns+ be made 2 SufFec s Fov Counsel's
inadecuacies.

ome 2 51’70&1&1 be QXstxﬁd Feom anyY Procdural
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defaul L‘au.s‘c?a/ by counse /

The Subreme ceowirt has Found N Kimmelman V. Marrisen,

W77 1.6 365, 91 L.Ed2d 3065, 106 5. ¢+ 2579 (1ase)!

Y rrlhe Constitutisn Constraing cur ability to
dllccate ds ice See Fi+ +he Cost oF ineiFective
AS5sistance. The Sixth Amendment mandates Hhat
the State Cor the governmeatd béars +he visk
OF contrtuticnall deFlcient dsststanc e oF
ceunsel.

This Shows cause For Procedural derault, this coavt can
aud riahtly  Shouwld consider the three (3) (ssues in Gowies's affeal,

Even +the tinth circwit count has ruled on an (ssue
that murrors, 1ssue Mo,z ©F Comez's arPeal and establiSk's

cause For Procedveal decault 4s Cfv‘zfa/ /’/1‘ (jfli’(’, Pr. /?/ZJB

The teath Lucwo P has long @stablished law Conceraind

these Circumstances! Osborn V, Shillinser, 961 F.2d £12 /imu;m‘?ﬂ)?

//IneFFec‘f'fue assistance Llaims may be Prsfecly
Browdnt For the First time LS 1 coillaters]

Proceedings, Lihich corns+itutes “ZauseY Fer Piocedual
defFautt.
Theverore, F the court Finds that Gomez's attorney ias
- . B 2 - , Fs 9 ’ i
0 eFFectives by Failing +o talse a  DbDead Bansg Wner. And ‘ﬁﬁ&*o{
N HselF  Showss Cause Fev Proceduval decauid W.s. V. Ceols,

US F.3d 398 (104w Cir, 1995 )

" Arrellate counsel's Failure to raise s decd-band
wiaer, constifutes i:\cf’ch;-F;v"e asscstance and establishes "couse
For Fa;/uﬂi +o V‘L’(I‘SJC? Et‘f‘al‘.”

Lomez c2fPorts Yhat the Prosecuter ashng For “not less’

Hren 25 Years mstexd oF the 7not moce" fhen 285 -Years stipulated

ARLPLY BRIEF-Y



in the Plea adreement 15 z decd-bang winner, as i+ Shows that
MP., Lromez ivcs Hriched m+s Si9ning the Plea adicement,

Anvther deed-hang wunner) s Scen as ihebfFective 4531,5’-}11:14&?
when Adefence Counsel aask the dowurt Fo mbPose o Sentence &-Jeaiss
M €xcess. oF What the Plex adreement Czlled Foc.

This ivas ioithout any dewht IneFfFec ¥\ve assistance, a5
1 was at Hwut Pomt, defence counsel bedan advocating For the
State, lecvind CGomezr without counsel during sSentencind Ln Fact
Counsel ask the court to 1mPase more time, Then Fhe Prosecwtor
did.

Which nieans the Prosecution'’s Second shaic was Gomez's
attorney, This is au?‘omaﬂ‘l;a//y MBFF@cﬁUt‘? ass(stance oF c’bun,ﬁz’./"

U5 N Cronic, o4 S C+. (a5Y))

y/ « v . R B :'
7 rrial 1s wnFair 1F the accused is
denmed Ceownsel at a critial srase
OoF the trial.

The Moment Louansz) had the intent 4o ask For 5§ Jears
more the the Plea adreenent cxlled For. She bacame an
advocate oF the State and, leFt cromez without cownsel,

Both issues #2.+ #3 i the aifellant’s Brize, Prove
tssue 2 | in the abfellant's Brick.

Herzin 1s Prouven that +here 15 cause For Procedural
detfault and, that +his cowt has +he Jurisdic#on 1o heai

The  i55ues Pr’ﬁ.sc’mtec/ o zetfec .
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LONCLUSTON

Gomezr has Shown Cause For Proceducal defamit, the

State has Failed to disProve thesSe Claims Preseated on Af’?ea.lj

Arezllant dask that this coucrt reverse the Adistrict cewr+'s

C][fﬂl{ff;:c/ pF  Cormez's Post-Convictions Further remand this
sase hack to the zlf;rr!,f.;‘f CLour+, with .!nﬁ’-l*fl..l./."f’ilal') +s allow

Lomes +o exvand his Posteleonviction, 4o include 155ue5 | +hru. 3

" Nis  APPellant's BeicF.

Dated A /9\0//‘5
X OSQC\(‘ Q\Drme:c

oscar  Gowie Z.

CERTIFILATE OF SERVICE

T Hedeeby CLertiey that on this Aay ofF 2019

I Caused tweo true znd Lorrect coPies o the Foresomd
APPELLANT'S REPLY BRIEF 4o he Placed in the s mail, Postade
Prebaid 1 addressed fo
Mark W Llson
Deputy Attorney Gensizl

PobBox §$3720
Poise, Tdahs, 83720 ~co/io

an Qomex.

~~—"scctr GCome z.
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