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Inmate name OS¢l Gomez.
IDOCNo. §433 .3
Address PO, Box 1081 o

Boise, T daho, 83101

Appellant
IN THE SUPREME COURT OF THE STATE OF IDAHO
) CaseNo. 4 34Y4
Appellant, )
) APPELLANT’S BRIEF
(%8 }
i )
STATE CF IDAHO .. )
}
Respondent. )
}
Appeal from the District Courtof the  THIRD Judicial District
for CANYON County.

The Honorable  JUNEAL ¢, hBRRTCI . District Judge presiding.
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STATEMENT OF THE CASE

A. Introduction APPec! Frem diswussal oF Post-Condichion Petitisa.

B. Statement of Facts and Course of Proceedings

Petitioner Pled guildy . Via Plea bardin, o a Charde af
Second dedvee mueder, on October 14, 2006 He was +hea
Sentenced on Januvary 23,2007, 4o a tevm of indetecminate
LFe, with the Frrs+ tuweatr-pue (25) Years Fixed.

Petitioner Filed a timely arpeal and motion Fae a Rule
35, both were dened, via Remitritur, Tdahs fowct oF
RPPrals January 15, 2008.

Petitionee Thea Filed a Retition Fov Post-Lenviction P\c,lfe‘i;’
o may 27, LO0Ys Which was dismissed on Tune 26, 2013.
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ISSUES PRESENTED ON APPEAL

L Whether the court ercrored, when 1+ dismissed fetitionecs
Post-conviction, when evidence Showed that Petitioned coos led

+5, teicked and coered, ;A-b PI&:&://}ﬂ Qulty.

2 Whether the Court ervored, ivhen [+ dismissed fetitionec's
Post-convictiont iwhea evdence Shewed +hat the Statels frosecutor
Comm,rted Prosecutorial misconduct, when he “Boyanw. knox ”

Violated the Plea advecment at the Seanteincind hearing .

4 Whether +the Court evrored, when 14 dismissed Potitioner's
Post-condictton, Whea #Hhe evidence sShowed that Pevitioner ecileved
InNeFFec HIVE assistance oF Zeanse! With redaeel +o chisl dudty

Piea.
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ARGUMENT
A.  Introduction This man was tricked; coerce and lied 1, n arder
Yo induce a guiltr Plea,
B. Argument

. WHETHER THE CouRT ERRORED. WHEN LT

DTSMISSED PETLTIONER'S POST- CONMIC -

TION, WHEM EVIDENLE SHOWED THAT

PETITIONER WAS LIED To, TRICKE AND

COERCED INTO PLERDNINSG GULLTY,

Petitroner cCompPlaned to +he Disteict Court, Thet his
bwn attorneyr Vislated +he Plee agreement, CKI P ¢ooo08,
far. l).,.)

This hattened when deFenfe counsel,” Jayme L. Beabec!
(hecemarter ~ 7 Beaber”. asked the court +o Sive her cheat a 30
Jear inditermimate seateace.

The Court was itond to diswuss the Potition, when
H Knew, that both derease ¢owisel and the $tate had adreed J
and told the Petitioner , that i€ he Plead uwiltr, he woatd
Fzcieve ho more +hen twenty-Five (25) Years.

The Court iself Memorialized +hat Fact For cz»ma:f/’(./f)

at the Change oF Piea hearing - Pase-l hines 17-21,
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77 Second dedvee. Mr.Gemez will be Chanding
his Plea to duildy +o the amended charse .
The State wWill be recomending no more then
25 Years Fixed with cespect +o Seatencing
Nedtiations The defense is Eree to ardue For

\ ;
I&S.S—:) [R -f‘\' R‘ Ogﬁl(j_l)v{l“, [7'2.‘1\

HDNL’.UEF: when I+ Came to Sentencing hearing, decense
Counsel ardued For a 30 Year Seateice, and the state ardied
For an nditebviinate life Sentence.

“ while x think rehabilitation /s im Porfzzn’f‘i'am;/ Lohile T
thinlk the derendant Should Go Away For 25 Years at a Minimum,
T think the court Should consider imeosing a inditermimate life

Sentence, " [R.h P oooloH, Pri3 I 12»/‘{,)
The SHate had made a Plea adreement Loith me Gomez

ts recomend ne more fthea 25 rears,

How ever , here the State sk For no less then 25
years Followed hr [iFe.

Both wurvee and lower recomendations Vielated +he
Plea sdreerment +hat the state used +o induce me. Leomez
+o Plead Uity Eoe this reason ths cowirt Should Follow
Prior decscons and remand, with instructions 4o Vacat€ and,
Allow me. Lomez +o have a new +rial., Seei Fontudd V.
U.S. Y0 s 203,93 5 CH 1461, 36 L Ed, 2d 164 £/973) ¢

1. This statement tvas made hy the State
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¢ Peditioner whw Plea Jullty +o bank
robbery and later Filed a 2255 motion

Statmd s Plea Wwad been induced by a
Lombonation oF Feac,loercive Police

tactics and ihness . metuding mental iliness,
was entitied to an evddentiary hearind oo
his 2255 motiod,

eases imto, Santebello v, New Yorlk, 4o UW.S.

LonFarne,
257, 92 S <+ 495, 30 L.edawd 42701911) "

“pon +his cecoed, betitioner ‘oargained and
nedotiated For o Particular Plea on prder +o
Secure dismissal of more Serious tharies,
but alse on condition Hat no Sentenc e
recemendation wouid be made by the Prose -
cutor. T4 is how conceded that +he Fremise
+o abstarn From 4 r‘&a/hmdahw? was mde
and da+ +his stase the Prosecution is notin a
Jood FPesition to ardue that s inadveetent breach

OF adreement is immatecial.”

[w)e conclude that the intrest ofF Justice
and apProfriate recognition of the duties of the
Prosee ution n relation to Plomises made
+he nedotiation of Pleas oF duilty will be best
Served by remanding the case to the State
Lourts For Further consideration.’

2. WHETHER THE c£OURT ERROGRED, WHENIT

DISMISSED PETTTIONER'S PosT-coNUIC-

TLen « WHEN EVIDENCE SHOWED THAT THE

STATE's PROSECUTOR COMMITTED PROSE-

CUTORTAL MIS@NDULT, WHEN HE “BRYAN
KON X" YIOLATED THE PLEA AGREEMENT
AT THE SENMNTENCING HEARING.

ﬂ*\e SHate made Gomez a Plea adieement u)h;c,f\

was memorialized by the court hot once, but +eice.,
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Once at +the c(hanie of Plea heacind (R4, R006113,~Pl’. blf.l%?.ﬂ
thea a29ain at the Senteacing heéaring (Rt P socioz, Pa8, fc.lé""l?);

“The State il be recomending ino
more then 25 years Fixed weth re-
SPect 1¢© Sentencing nesotions.

The Cowet at
Lhande OF tff‘ea hweavns ' (RE P oosil3:-Pel, lio17-2.1 )

" Aad the State had adreed; Fursuant
to Piea negotions, net to recomead
more Hie 25 vears £ixed and that

Hhe deFendant may - - deFense may avdue
For less. 1

The Court at sentencing
hearingi (Rt P Bo0i02, P2 1 16-19)

The Stete hever Said any+hing to Gomecr. about any ind’termmate
Sentence Followind the Fixed Sentence.

This was teickery on the Part oF the state, (a teiCh b
way oF omission ) used 45 mdace a Guilty Plea From me, GemeT.

Then ) after that trickec?s the State Violated the adreed
ubon feems oF the Plea agreement.

The State made +he Promised Lomez Li+] wonid Scel no
More then 25 Years, See At cited dbove.

However ) instead oF seekind 610 mc!ré\ thea 2.5 fears,

the State Secudht (ne less) then 2.5 years s (R APO0COIO M. PR3

(i 11‘13;)1
7T think the deFeadant Should 9o away For 15
Yeavs ot a mninduim, ¥

That 15 « Vielaton of the Plea d9reement. by itselF
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but then, the state takes anothev s+ee., 14+ recomends Yo the court,

Hhat 14+ “ousht +s considee an inditerminate liFe sentence.

(Rt P oosiod, Pe iz bi 13-14,))

AT think the Court ought to consider
IMPOSING 4 indi teerinate iFe Scatence .”

The St+ate admits that 1+ did not tell Gomez Ht W would

ask For 4 munimum &F 2.5 years. (R 4+ P oocols. far. l).) but i+ did

adree 10 Pecomaend a mMaximum of LS Yezrs iwith nNo mention oF
any indifermnate Sentence.

An inditerminate WFe sentence is more then a Fixed 1€
Year sentence. Stzte vi Tenkins, 125 Tdezho 146, £67T R 2] zéﬁ‘
(4. 4r0 1383) . State V. W/lsoNn, 107 Tdaho So&, 690 P 2d 1338 J 184)

An (nd terminate | Fe Seatence is 30 Years, thecefore
the State did .n Fact tecomiend more thea the 2.5 Years Fixed 1+
Promised Lomez 1n ovder to induce the Plea. ©F 2uildy.

The Process of the Plea bardin was unFaid 4o Gomez
the nditecminate liFe Sentence icas nst menationed during the Plea
nedotiation was not meationed .

The Fact that the couct mentioned what the Chavie
cartied ) does netv imbact Gomez's decision +o Plead 90013, as
Ceomez's attorney dand the State had alizady Promisedlhim ]
he would hot Get ovec 2.5 rears.

Gomez reas hevee told by his attorney) the State
O the Lsurt, that the csowet did net have +o Follow The

recomeadation, Leven thoudh no one recotended 1ohat as Pamised -]
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3. WHETHER THE CouRT ERRORED, WHEN

IT DISINISSED PETITTONER'S POST —

LONVICTICN, WHEN IT HAD EVIDENCE

THAT SHOWED THAT PETITIONER RECTE-

VED INEFFELTIVE ASSISTANCE OF Co-

UNSEL WETH REGARD To CHISIGUILTY
PLEA.

Petitioner “Lomez" recieved imefFective assistance oF
Counsel, during Plea nedotions, When Lounsel Failed +o g2t
the Plea Adreement m wWHHNG .

Counsel nevei told Gomez that the was a Rulzll in

Hhe court rules, +hat cCowld memotialize the Plea adieemient,
Counscl, “Beaber" told Gomez +hat the State had adreed

t+o 5';4}5 him 25 wears maximams but that Cswhed coud +r» to
talk +he Lud9e into Gung him Jess.
“Boaber' told Gomezr FhatChed did net take +he dexl)

he Would either sPend #he vest of his ife In Prison, dF be Pat

+o cIEéL+{\1/
But when Leomez héc![hee"j he would take the deal

Lshed Failed #o Seck a Rule | adreement, Vielating Cheed
duty #olhet] chiente Bokancourt V. Willis, 814 F2d 1546

(ncin: 198 7); Y Toal counsel's Fallure o memorizhze alleged

Sentence Ceduction, either by lettec, a€E 'davit or otherwise.)
based on cewnsels representation +eo decendant that J'Lu(ﬁe had
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agreed 1o reduce defendant’s Sentence aFtec flea, Constituted

M - o . J N s e
(NeFFective assistance of counsel,” McRleney V. United States )

- ; PR NP , . ;
537 Fad 252 (ist cir 19761 T Trial counsel’s mis cepresentation that

Jovernment's attorney had asreed o tecomend that deFendaat wosutd
recieve a teee (3) Year seatence used #o mduce 9uilty Plea, where.
in redlty no such adreement existed constituted imefFectve ass-

(Stance, defFendant recieved a seven (1) Yeair Sentence. The duddment

o . X
Were Set aside .

and Gty Ple =

This counsel’s actions 1n +he instant Cose s wece woese then
Lowinsel's dctions in "McRleney and Betancouct' Put todather. Any
relier Lthey T Got, Gomez should det doubie.

Lounsels werfechieness didat end theve., because +he

state tielated the Plea adreement. SBec'g‘fc. 2. herein ) and
Counsel did ne+ bother to obiec+. +his violated Petellant's
bth. Amend riahts! 2.5, V. Dela Fuente, $ F 3d 1333(4th cir. 1993

“Trial counsels Failure 1o contest the SGouenment breach oF Plea, woheve
the  overnment Faled ts move For dewnward defartace below the
Mandatory minimum, Parsuant to ,5.5.6. 8 SKIL I onstitutes n -
eFFec tive assistance and esiabished sause For Procedural detaulfs

Then: no+ only did Cshed not oObdect 9 the States uio-
lation oF +he Plea. adreement, but Cshel then vislated the Plea
adreement, ddamst her own cheat

The Plea z9reement las that Gowmez recieve , o0 be

recomended No mere the 2.5 resws, leavind defense counsel Free

to ardue For less then that, (Rt. P poolo2 + P 000/!24) but

Counsel tucns around and beteayslhee 1 client and ardues For
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more Fhen 2.5 years, (Rt P oooioY, P71l 25-25,3 this was -«

Clear betrayal oF Cherd duty and ez Zlear Utolation oF +he stated

Plea adreenrent

A Vislation S5 unidiue , one would be hacd Pressed ta Fiad
case law to Fit such a Situation, but lots oF case law that stafes
that a defendant's attorney cannot act with Such disvedard +o her
Clients intrest, or even 4s Far &S dctnd ia the intrest of +he State.

Strickland V. washingten, 104 5. ¢+ 2065 (1184)) 7 Counsel

also has a duty te bring #o bear Such Swkill and Mnotledse a5
will render the trial a relable testing Process.”

This abtlys +o Plea nedotiations as well as when counsel
violated the Plea adceement,

When counsel did thati She Lhanded Sides and advocated

the States cause: Violating Gowmez's £th Ametd ridht< under, 2.5 Y

Lronic, 104 S+, (1a54)) “TF no actual assistance for the acused's

P . £ . N ‘ + . ~ I
defense is Provided iF the cons+itutional JuaRantes has b een violated c/

CONCLUSTON

TheveFore, For all Those ireasons diven herem APellant

4SK this court to AFFirm and Remand 1o The district LoulT,

WIith instruction . 4o reverse and Vacote Juddment and Lo thdraw

the Plea of gwlty, and allow Mr. Gomez to enter a new Ple,
Dated this Lth dav oF December. 2014,

, ‘ N -
Maost Reseec+FullY ) / )‘s‘)(‘u\‘ (10/7!&2,
Dscal Gome Z
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CERTIFTCATE aF MAILING

T, OScar tomez.ds hereby e iEY that T have mdil/
Filed the afore document by Placing said decument into the Piisons
legal marl Srstesm M awordance with Ctate Vi Lee, with +he wadecstanding

that my document IS deemed Filed tchea T Placed ¢ into that box en

Hhe date indicated helow. with Prefaid First clas$s fostasde zituached.

mailed +o!

Deruty Attorney lreneral
Po.Box 3720

RBorse, Tdahe, 83720 -opi2

Done on ﬁIItS'__.__é_t//‘____,zszY oF Pec. )0/l

By ﬁsm c Gomez

Oscar Grorme 7
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