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IN THE

SUPREME COURT

OF THE

STATE OF IDAHO

GOODMAN OI1. COMPANY,
Petitioner-Appellant on Appeal,
uVS.—
SCOTTY’S DURO-BILT GENERATOR, INC.,
Respondent-Respondent on Appeal,
and
CITY OF NAMPA, a corporate body politic;
THE CI'TY COUNSEL of the CITY OF
NAMPA; MAYOR TOM DALE, in his
capacity as Mayor of the City of Nampa;
DIANA LAMBING, in her capacity as City
Clerk,

Respondents.

Appealed from the District of the Third Judicial District
for the State of Idaho, in and for Canyon County

Honorable JAMES C. MORFITT, District Judge

Jon M. Steele and Karl J. Runft -

1020 W. Main St., Ste. 400
Boise, Idaho 83702

Attorneys for Appellant

i Sugreme Gourt ______ Court of Appeals ...’
Enteredon ATS By ., .

Tammy Zokan and Susan Buxton
MOORE SMITH BUXTON & TURCKE, CHTD.
950 W. Bannock, Ste. 520

Boise, Idaho 83702

Attorneys for Respondent
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HONORABLE JAMES C. MORFITT, Presiding
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Attorneys for Respondent




TABLE OF CONTENTS

Register of Actions
Petition for Writ of Mandate and Petition for Judicial Review, Filed 10-5-04

City of Nampa Respondents’ Response to Petition for Writ of Mandate and
Petition for Judicial Review, Filed 11-3-04

Petitioner’s Motion to Amend, Filed 1-7-05

Affidavit of John C. Mccreedy in Support of Petitioner’s Motion to Amend,
Filed 1-7-05

Objection to Respondent Scotty’s Duro-Bilt Generators, Inc.’s Memorandum of
Costs and Attorney Fees, Filed 6-16-05

Order of Dismissal, Filed 6-29-05
Order Granting Writ of Mandamus, Filed 8-8-05

Order on Respondent Scotty’s Duro-Bilt Generator, Inc.’s Memorandum of
Costs and Fees, Filed 8-29-05

Judgment, Filed 9-14-05

Memorandum Decision and Order on Petitioner’s Renewed Motion to Augment
Record, Filed 4-3-06

Memorandum Decision on Judicial Review and Order, Filed 11-7-06
Judgment for Costs and Attorney Fees, Filed 4-27-07

Notice of Appeal, Filed 6-6-07

Notice of Cross-Appeal, Filed 6-27-07

Order Suspending Appeal Pending Completion of Appellate Settlement
Conference, Filed 7-12-07

Order Reinstating Appeal, Filed 11-15-07

Page no.
1-10

11-36

37— 49

5066

67 77

78 — 81
82 -84

85 - 87

88 90

91 -93

94 -99

100 - 118
119 -121
122 - 130

131 -136

137-138

139



TABLE OF CONTENTS, Continued

Remittitur, Filed 12-13-07

Amended Remittitur, Filed 12-26-07
Order Amending Title, Filed 12-28-07
Notice of Appeal, Filed 1-7-08
Certificate of Exhibits

Certificate of Clerk

Certificate of Service

Page no.
140 - 141
142

143 144
145 - 149
150 151
152

153



INDEX

Affidavit of John C. Mccreedy in Support of Petitioner’s Motion to Amend,
Filed 1-7-05

Amended Remittitur, Filed 12-26-07
Certificate of Clerk

Certificate of Exhibits

Certificate of Service

City of Nampa Respondents’ Response to Petition for Writ of Mandate and
Petition for Judicial Review, Filed 11-3-04

Judgment for Costs and Attorney Fees, Filed 4-27-07
Judgment, Filed 9-14-05

Memorandum Decision and Order on Petitioner’s Renewed Motion to Augment
Record, Filed 4-3-06

Memorandum Decision on Judicial Review and Order, Filed 11-7-06
Notice of Appeal, Filed 1-7-08

Notice of Appeal, Filed 6-6-07

Notice of Cross-Appeal, Filed 6-27-07

Objection to Respondent Scotty’s Duro-Bilf Generators, Inc.”s Memorandum of
Costs and Attorney Fees, Filed 6-16-05

Order Amending Title, Filed 12-28-07
Order Granting Writ of Mandamus, Filed 8-8-05
Order of Dismissal, Filed 6-29-05

Order on Respondent Scotty’s Duro-Bilt Generator, Inc.’s Memorandum of
Costs and Fees, Filed 8-29-05

Page no.

6777
142

152
150 - 151

153

37-49
119-121

91 93

94 — 99

100~ 118
145 - 149
122 - 130

131 -136

78 - 81
143 - 144
85— 87

82~ 84

88 - 90



INDEX, Continued

Order Reinstating Appeal, Filed 11-15-07

Order Suspending Appeal Pending Completion of Appellate Settlement
Conference, Filed 7-12-07

Petition for Writ of Mandate and Petition for Judicial Review, Filed 10-5-04
Petitioner’s Motion to Amend, Filed 1-7-05
Register of Actions

Remittitur, Filed 12-13-07

Page no.

139

137 - 138
11-36
50 —66
i-10

140 — 141



Date: 1/11/2008 Tk Judicial District Court - Canyon Gounf | User: HEIDEMAN
Time: 09:09 AM ROA Report
Page 1 of 10 Case: CV-2004-0010007-C Current Judge: James C, Morfitt

Goodman Oif Company vs. Nampa City of, etal.
Goodman Oil Company vs. Nampa City of, Tom Dale, Diana Lambing, Scottys Duro Built Generator

Other Claims
Date Judge

10/6/2004 New Case Filed-Other Claims James G. Morfitt

Filing: RZ - Appeals And Transfers For Judicial Review To The District James C. Morfitt
Court Paid by: McCreedy, John (attomey for Goodman Qil Company)
Receipt number: 0078519 Dated: 10/05/2004 Amount: $72.00 {Check)

Summens Fited James C. Morfitt
10/8/2004 Application for Writ of Mandate James C. Morfitt
Affidavit of John C McCreedy in Support of Application for Writ of Mandate James C. Morfitt
Affidavit of Charles D Conley in support of Application for Writ of Mandate  James C. Morfitt

Brief in Support of Application for Writ of Mandate James C. Morfitt

Notice Of Hearing James C. Morfitt

Hearing Scheduled (Motion Hearing 10/22/2004 01:30 PM) Application for James C. Morfitt

Writ of Mandate

Affidavit Of Service James C. Morfitt

Notice Of Taking Deposition Duces Tecum Becky Thompson James C, Morfitt
10/14/2004 Affidavit of Becky Thompson James C. Morfitt
10/18/2004 Filing: 1A - Civil Answer Or Appear. More Than $1000 No Prior James C. Morfitt

Appearance Paid by: White Peterson Receipt number: 0078366 Dated:
10/18/2004 Amount: $47.00 (Check)

Notice OF Appearance - T Guy Hallam, Alty for Respondents James C. Moxrfitt
Motion o Dismiss James C. Morfitt
Lodged - memo in Sup of Motion to Dismiss James C. Morfitt
Affidavit of John R Kormanik in Sup of Motion to Dismiss James C. Morfitt
Motion to Shorten Time {No Order Sent James C. Morfitt
Notice Of Hearing (10/22/2004 01:30 pm) James C. Morfitt
10/19/2004 Notice of Intent to Present Testimony, Evidence & to Cross-examine James C. Morfitt
Witnesses
10/21/2004 Pgit:itioners memo in oppo to Nampa Respondents motion to dismiss James C. Morfift
R AX
Subpoena Returned Nampa City Clerk Diana Lambing (fax James C. Morfitt
Subpoena Returned Nampa Planning Director Norm Holm (fax James C. Morfitt
Notice Of Hearing James C. Morfitt
Hearing Scheduled (Motion Hearing 10/22/2004 01:30 PM) Def's motn to  James C. Morfitt
dismiss
Filing: 1A - Civil Answer Or Appear. More Than $1000 Ne Prior James C. Morfitt

Appearance Paid by: Moore Smith Buxton & Turcke Receipt number:
0079274 Dated: 10/21/2004 Amount: $47.00 {Check)

Notice Of Appearance James C. Morfitt
Motion to Dismiss & Metion for Order to Shorten Time James C. Morfitt
Memorandum in Support of Motion to Dismiss James C. Morfitt
10/22/2004 Motion to quash subpoena duces tecum James C. Morfitt

Hearing result for Motion Hearing held on 10/22/2004 01:30 PM: Interim  James C. Morfitt
Hearing Held Def's moin o dismiss
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Date: 1/11/2008 Tb* “Judicial District Court - Canyon Counf™ . User: HEIDEMAN
Time: 09:08 AM o ROA Report Lo
Page 2 of 10 Case: CV-2004-0010007-C Current Judge: James C. Morfitt

Goodman Ol Company vs. Nampa City of, etal.
Goodman Oit Company vs. Nampa City of, Tom Dale, Diana Lambing, Scottys Duro Built Generator

Other Claims
Date Judge

10/22/2004 Hearing result for Motion Hearing held on 10/22/2004 01:30 PM: Interim  James C. Morfitt
Hearing Held Application for Writ of Mandate

10/26/2004 Order to shorten time on hearing on motion to dismiss James C. Morfitt
10Q/27/2004 Ogier Requiring preparatrion of record/Trascripts/Appeliatw scheduiing James C. Morfitt
ordr
11/1/2004 Order {parties submitt 3 sets of available dates wfin 10 days) James C. Morfitt
11/3(2004 city of Nampa Respondents response to pein James C. Morfiit
Notice of Service Re: Discovery James C. Morfitt
11/6/2004 Notice of estimates of clerks record & transcripts costs James C. Morfitt
11/12/2004 Notice of change of address for PIt (fax James C. Morfitt
Petitoners Available trial dates (fax James C. Morfitt
11/15/2004 respondents scottys durobilt generator availble trial dates James C. Morfitt
1172472004 Notice Of Service James C. Morfitt
Notice of available Trial Dates James C. Morfitt
12/8/2004 Petitioner's Objection o Nampa's Estimate of Transcript Cost James C. Morfitt
Affidavit of John C. Mccreedy in Support of Petitioner's Objection to James C. Morfitt
Nampa's Estimate of Transcript of Cost
Notice Of Hearing James C. Morfitt
Hearing Scheduled (Motion Hearing 01/21/2005 01:30 PM) James C. Morfitt
12/22/2004 Notice Of Taking Deposition brad balmires James C. Morfitt
Notice Of Taking Deposition bart mcknight James C. Morfitt
Notice Of Taking Deposition mayor tom dale James C. Morfitt
Notice Of Taking Deposition norm holm James C. Morfitt
1/5/2005 Affidavit Of Service James C. Morfitt
Notice Of Hearing (fax) James C. Morfitt
177/2005 Petitioner's Motion to Amend James C. Morfitt
Affidavit of John C. Mccreedy in support of petitioner's motion to Amend James C. Motfitt
Memorandum in Support of Petitioner's motion to Amend James C. Morfitt
Notice Of Hearing James C. Moffitt
1/12/2005 Notice to vacate hearing (fax) James C. Morfitt
amended Notice Of Taking Deposition brad balmires James C. Moriitt
amended Notice Of Taking Deposition mayor tom dale James C. Morfitt
amended Notice Of Taking Deposition bart mcknight James C. Morfitt
amended Notice Of Taking Deposition norman holm James C. Morfitt
1/14/2005 Notice of joinder in city of nampa's memorandum Jameas C. Morfitt

Response to Pefitioner's Objection to Nampa's Estimate of Transcript Cost James C. Morfitt
Memorandum in Opposition to Petn Goodman Cil Company's Maotion to James C. Morfitt

Amend
1/19/2005 petitioner's reply in support of objection fo {ranscript cost (fax) James C, Morfitt
1/20/2005 reply Memorandum in support of motion to amend (fax) James C. Morfit
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Date: 1/11/2008 Tk * Judicial District Court - Canyon Count : User: HEIDEMAN
Time: 09:09 AM ’ ROA Report -
Page 3 of 10 Case: CV-2004-0010007-C Current Judge: James C. Morfitt

Goodman Oil Company vs. Nampa City of, etal.
Goodman Qil Company vs. Nampa City of, Tom Dale, Diana Lambing, Scottys Duro Buiit Generator

Other Claims
Date Judge
1/21/2005 Motion fo amend petition Denied James C. Morfitt
1/26/2005 Order re:transcript cost estimate James C. Morfitt
2142005 Affidavit Of Service James C. Morfitt
Netice of Withdrawal of Attorney James C. Morfitt
21712005 Notice of postponement of depositions James C. Morfift
21142005 Notice Of Taking Deposition James C. Morfitt
Notice Of Taking Deposition second amended bart mcknight James C. Morfitt
2/28/2005 Notlce Of Taking Depasition second amended mayor tom dale James C. Morfitt
Notice Of Taking Deposition second amended brad blamires James C. Morfitt
Notice Of Taking Deposition second amended norman holm James C. Morfitt
3/3/2005 Notice Of Service James C. Morfitt
3/4/2005 Notice Of Service James C. Morfitt
3/9/2005 Lodged-Clerk's Agency Records James C. Morfitt
3/17/2005 Notice Of Service (FAX) James C. Morfitt
3/21/2005 Notice Of Service of Discovery Documents James C. Morfiit
Motion for Protective Order James C. Morfitt
Affidavit of T Guy Hallam Jr in Support of Motion for Protective Order James C. Morfitt
Notice Of Hearing James G. Morfitt

Hearing Scheduled (Motion Hearing 04/15/2005 01:30 PM} def's motn for James C. Morfitt
Protective order '

4/1/2005 Motion to compel production of Documents James C. Morfitt

Affidavit of Jon M Steele in support of Motn To Compel and motn to James C. Morfitt
Augument the record

Memorandum in support of motn 1o compel prod of documents and motn to James C. Morfitt
Augment the record

Notice Of Hearing James C. Morfitt
4512005 Notice Of Taking Audio Visual Deposition Duces Tecum of Charles D James C. Morfitt
Conley
41612005 Certificate of transcription James C. Morfitt
Notice of ledging of agency record and franscript James C. Morfitt
Lodged transcripts of hearings August 16, September 17 and 20, 2004 James C. Morfitt
4/8/2005 Affidavit of christopher yorgason in suppott of notice of joinder ing ity of James C. Morfitt

nampa's motion for order to shorten time (fax)
Notice of joinder in city of nampa’s motion for order to shorten time (fax)  James C. Morfitt

41112005 Motion for order to shorten time James C. Morfitt
Notice vacating deposition James C. Morfitt
Second Motion for protective order James C. Morfitt
Affidavit of T Guy Halfam Jr in suppert of second motion for protective order James C. Morfitt
Brief in opposition to motion to compel and motion to augment record James C. Morfiit
objection to motion for order to sharten time (fax) James C. Morfitt
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Date: 1/11/2008 Th* * Judicial District Court - Canyon Count” User: HEIDEMAN
Time: 09:08 AM _ ROA Report o
Page 4 of 10 Case: CV-2004-0010007-C Current Judge: James C. Morfitt

Goodman Ol Company vs. Nampa City of, etal.
Goodman Qil Company vs. Nampa City of, Tom Dale, Diana Lambing, Scottys Duro Built Generator

Other Claims
Date Judge
4/15/2005 Hearing resuit for Motion Hearing held on 04/15/2005 01:30 PM: Interim  James C. Morfitt
Hearing Held def's motin for Protective order
Order to Shorten Time James C. Morfift
4/18/2005 Amended Notice Of taking Audio Visual Deposition Duces Tecum Of James C. Morfitt
Charles D Conley
412112005 Hearing Scheduied {Motion Hearing 05/20/2005 01:30 PM) James C. Morfitt
Notice Of Hearing 05/20/2005 (fax) James C. Morfitt
A1252005 Notice Of Taking Deposition 3rd amended of norman holm James C. Morfitt
5/412005 Affidavit of Kari J F Runft James C. Morfitt
Petitioner's Second Motion fo Amend its Petition James C. Morfitt
Lodged Memorandum in Support of Second Motion to Amend Petition James C. Morfitt
Lodged/Petitioner's Brief In Opposition to Resp Scotty's Duro-Biit's Motion  James C. Morfitt
to Dismiss ,
motign tfor Summary Judgment on Petitioners Application for Writ of James C. Morfitt
andate

Lodged/Brief in Support of Motion for Summary Judgment in Regards to James C. Morfitt
Petitioners Application for Writ of Mandamus

Notice Of Hearing James C. Morfitt

Hearing Scheduled (Motion Hearing 05/20/2005 01:30 PM} Petitioners James C. Morfitt
2nd motn to amend complaint

5/13/2005 Memorandum in opposition to petitioner goodman oif's second motion to James C. Morfitt
amend its petition {fax)
Memorandum In Opposition To Petitioners Second Motion To Amend James C. Morfitt
5/18/2005 reply Memorandum in support of motion to dismiss (fax) James C. Morfitt

Supplemental Affidavit of Karl J. F. Runft in support of petitioner's motion  James C. Morfitt
to amend & moftion for summary judg. & in opposition to duro-bilt's motion

o dismiss
5/20/2005 Hearing result for Motion Hearing heid on 05/20/2005 01:30 PM: Motion  James C. Morfitt
Denied Petitioners 2nd motn to amend complaint
5/24/2005 Hearing Scheduled (Motion Hearing 07/15/2005 01:30 PM) James C. Morfitt
6/3/2005 Respondent Scottys Durobilt Generator, Memorandum Of Costs And James C. Morfitt

Attoneys Fees (faxed)

Affidavit Of Christopher E Yorgason In Support Of Memorandum Of Costs  James C. Morfitt
And Attorney Fees (faxed)

Lodged - Brief In Support Of Respondents Memorandum Of Costs And James C. Morfitt
Attorneys Fees (faxed)

6/16/2005 Objection to respondent Scotty's duro-built generators, inc.'s memorandum James C. Moritt
of costs and atiorney fees
Lodged- memorandum in support of objection to respondant Scotty's James C. Morfitt
Duro-Bilt generators, inc.'s memorandum of costs and attorneys fees

6/17/2005 respondents scotty's durobilt reply in stipport of motion for cost and atty James C. Morfitt
fees (fax)

6/29/2005 Crder On Petitioners Motion To Amend James C. Morfitt
Crder James C. Morfitt
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Date: 1/11/2008
Time: 09:09 AM

Page 5 of 10

Tk "Judicial District Court - Canyon Count
ROA Report :
Case: CV-2004-0010007-C Current Judge: James C. Morfitt
Goodman Oit Company vs. Nampg City of, etai.

User: HEIDEMAN

Goodman Oil Company vs. Nampa City of, Tom Dale, Diana Lambing, Scottys Duro Built Generator

Other Claims
Date Judge
6/29/2005 Civil Disposition entered for: Scottys Duro Built Generator, Defendant. James C. Morfitt
order date: 6/28/2005
Order On Petitioners Seccond Motion To Amend James C. Morfitt
7/1/2005 Memorandum in Opposition to Summary Judgment Motion of Petitioner James C Moriitt
Motion fo Strike James C. Morfitt
Notice of hearing James C. Morfitt
Affidavit of T. Guy Hallam, Jr. James C. Morfitt
7/8/2005 Supplemental Affidavit of Jon M. Steele in support of petitioners motion for  James C. Morfitt
summary judgment and in oppoesition to nampa respondents motion to
strike '
Petitioners reply Memorandum in support of petitioners motion for summary James C. Morfitt
judgment and in opposition to nampa respondents motion to strike
7/11/2005 Second Motion To Strike James C. Morfitt
7/15/2005 Hearing result for Motion Hearing held on 07/15/2005 01:30 PM: Hearing James C. Morfitt
Held
712212005 Order RE: Respondents motions to strike-Granted James C. Morfitt
Hearing Scheduled (Motion Hearing 08/19/2005 0130 PM) James C. Morfitt
Notice Of Hearing 08/19/2005 (fax) James C. Morfitt
882005 Order granting writ of mandamus Jamaes C. Morfitt
Civil Disposition entered for: Dale, Tom, Defendant;, Lambing, Diana, James C. Morfitt
Defendant; Nampa City of, Defendant; Goodman Oil Company, Plaintiff.
order date; 8/8/2005
Peremptory Writ 1ssued of Mandamus James C. Morfitt
Case Status Changed: closed pending clerk action James C. Morfitt
8/19/2005 Hearing result for Motion Hearing held on 08/19/2005 01:30 PM: Motion  James C. Morfift
Granted
8/22/2005 Memorandum of Costs and Atly Fees (fax James C. Morfitt
8/29/2006 Order on respondent Scotty's Duro-Bilt Generator, Inc.'s memorandum of  James C. Morfitt
costs and fees
Civil Disposition entered for: Scottys Duro Built Generator, Defendant; James C. Morfitt
Goodman Qil Company, Plaintiff.,
order date: 8/29/2005 $9332.49
Case Status Changed: Closed James C. Morfitt
9/7/2005 Memorandum in opposition to petitfoner Goodman Oif Company's James C. Morfitt
memorandum of attorneys' fees and costs (fax)
8/14/2005 Judgment James C. Morfitt
Civil Disposition entered for: Scottys Duro Built Generator, Defendant; James C. Morfitt
Goodman Oil Company, Plaintiff.
order date; 9/14/2005
Case Status Changed: reopened James C. Morfitt
9/19/2005 Notice Of Hearing James C. Morfitt

Lodged- Memorandum in Support of Petitioners Memorandum of Attorneys
Fees and Costs and in Opposition to Respondents Objection

000005
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Date: 1/11/2008 Tk ° Judicial District Court - Canyon Count- _‘ User: HEIDEMAN
Time: 02:09 AM : ROA Report .
Page 6 of 10 Case: CV-2004-0010007-C Current Judge: James C. Morfitt

Goodman Oil Company vs. Nampa City of, etal.
Goodman Oil Company vs. Nampa City of, Tom Dale, Diana Lambing, Scottys Duro Buiit Generator

Other Claims
Date Judge
9/19/2005 Hearing Scheduled (Motion Hearing 10/21/2005 01:30 PM) Petitioners  James C. Morfitt
Memorandum of Attorneys Fees and Costs
9/23/2006 Notice of Compliance with Peremptory Writ of Mandamus James C. Morfitt
10/14/2005 Notice of appeal to supreme court James C. Morfitt
Appealed To The Supreme Court James C. Morfitt

Flling: T - Civil Appeals To The Supreme Court  Paid by: Steele, Jon M James C. Morfitt
(attorney for Goodman Oil Company) Receipt number: 0142349 Dated:
10/14/2005 Amount: $9.00 (Money order)

Bond Posted - Cash (Receipt 142350 Dated 10/14/2005 for 100.00) James C. Morfit

10/21/2005 Hearing result for Motion Hearing held on 10/21/2005 01:30 PM: Motion  James C. Morfitt
Denied Petitioners Memorandum of Attorneys Fees and Costs

10/24/2005 S C - Order Conditionally Dismissing Appeal James C. Morfitt
11/7/2605 Notice of filing of agency record and transcript (fgax) James C. Morfitt
11/14/2005 Order Denying Reguest for Attorney Fees James C. Morfitt
12/1/2005 Petitioners Motion For Summary Judgment On Petition For Judicial Review James C. Morfitt
Affidavit Of Jon Steele In Support Of Motion for Summary Judgment James C. Morfitt
Lodged Petitioners Brief in Support Of Summary Judgment James C. Morfitt
12/7/2005 S C - Order Dismissing Appeal James C. Morfitt
Bond Converted (Transaction number 24840 dated 12/7/2005 amount James C. Morfitt
100.00)
1/5/2006 Remittitur {Appeal Dismissed) James C. Morfitt
1/10/2006 Motion forExtension of Time James C. Morfitt
Affidavit of John R Kormanik in support of motion for extension of time James C. Morfitt
Motion for Extension of Time (Fax) James C. Morfitt
éﬁgﬁd?\/it of John R. Kormanik in Support of Motion for Extension of Time James C. Morfitt
ax
Motion to Shorten Time (Fax) James C. Morfitt
Notice Of Hearing (Fax) James C. Morfitt

Hearing Scheduled (Motlon Hearing 01/20/2006 01:30 PM} Motion to James C. Morfitt
Shorten time/extension of time

1/11/2006 Opposition to petitioner's motion for summary judgment on petition for James C. Morfitt
judicial review
Affidavit of John R Kormanik in oppositon: to petitioner's motion for James C. Morfitt
summary judgment on petition for judicial review :

1/17/2006 Motion to strike Nampa's opposition to petitioner's motion for summary James C. Morfitt
judgment on petitlon for judicial review
Affidavit of Jon M. Steele in support of Goodman's motion to sfrike James C. Morfitt

Nampa's opposition to petiioner's motion for summary judgment on petition
for judicial review; in opposition ot Nampa's motion for extension of time
and in opposition to Nampa's motion to shorten time

Brief in support of Goodman's motion to strike Nampa's opposition to James C. Morfitt
petitioner's motion for surmmary judgrment on petition for judicial review; in
opposition to Nampa's motion for extension of time and in opposition to

Nampa's motion to shorten time
000006



Date: 1/11/2008 Th* " judicial District Court - Canyon Count ™ User: HEIDEMAN
Time: 09:09 AM ROA Report :
Page 7 of 10 Case: CV-2004-0010007-C Current Judge: James C, Morfitt

Goodman Oil Company vs. Nampa City of, etal.
Goodman Oil Company vs. Nampa City of, Tom Dale, Diana Lambing, Scottys Duro Built Generator

Other Claims
Date Judge
1/20/2006 Hearing result for Motion Hearing held on 01/20/2006 13:30: Hearing Held James C. Morfitt
Motion to Shorten time/extension of time
1/27/2006 Renewed Motion to augment the record James C. Morfitt
Affidavit of Jon M Steele in support of renewed motion {o augment the James C. Morfitt
record
Brief in support of renewed motion to augment the record James C. Morfitt
2/3/2006 Brief in oppose to Petn Renewed mo to augment record and aliernatively, James C. Morfitt

ma to include additional augmentation of record

Brief in oppose to Petn renewed mo to augment record and alternatively James C. Mofrfitt
mo to include additional augment of record

Affidavit of T Guy Hallam Jr Regarding Petn mo to augment record James C. Morfitt

2/16/2006 Response io city of Nampa's oppaosition to pelitioner's renewed meotion to  James C. Morfitt
augment the record and, alternatively, Imotion to include additional
augmentation of recored

4/3/2006 Order granting respondents’ motion for extension of time andmotion to James C. Morfitt
shorten time
Memorandum Decision and Order on petitioner's renewed motion to James C. Morfitt
augument record

471172006 Motion to dismiss Appellate Proceedings James C. Morfitt
Lodged brief in support of Nampa Respondents mo to Dismiss James C. Morfitt
Notice Of Hearing 5-18-06 9:00 James C. Morfitt
Hearing Scheduled (Motion Hearing 05/18/2006 09:00 AM) mo to Dismiss James C. Morfitt

5/4/2006 Lodged Petitioner's brief in opposition {0 nampa's motion to dismiss James C. Morfitt
appelate procedding

5/8/2006 Laodged Petitioner's opening appellant brief James C. Morfitt

5/10/2006 Notice vacating hearing on motion to dismiss appeilate proceeding James C. Morfitt

5/11/2006 Hearing result for Motion Hearing held on 05/18/2008 09:00 AM: Hearing James C. Moritt
Vacated mo to Dismiss

6/5/2006 Lodged Respondenis Response Brief James C. Morfitt

6/22/20086 Lodged Petitioner's reply brief James C. Morfitt

6/28/2006 Notice of lodging response brief (fax) James C. Morfitt

8/14/2006 Notice Of Hearing 9-1-06 1:30 (fax James C. Morfitt
Hearing Scheduled (Motion Mearing 09/01/2006 01:30 PM) James C. Morfitt

9/1/2006 :e%ﬁng result for Motion Hearing heid on 09/01/2006 01:30 PM: Hearing James C. Motfitt

&

9/7/2006 Order denying Nampa's motion fo dismiss appellate proceeding James C. Morfitt

11/7/2006 Memorandum Decision On Judicial Review and Order-Remanded to City of James C. Morfitt
Nampa for lis determination
Civil Disposition entered for: Nampa City of, Defendant; Goodman Oil James C. Morfitt

Company, Plaintiff,
order date: 11/7/2006

Case Status Changed: Closed James C. Morfitt
11/20/2006 Memorandum of Attorneys’ Fees and Costs James C. Morfitt
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Date: 1/11/2008 Th* * Judicial District Court - Canyon Count™ | User: HEIDEMAN
Time: 09:09 AM : . ROA Report :
Page 8 of 10 Case; CV-2004-0010007-C Current Judge: James C. Morfitt

Goodman Oil Company vs. Nampa City of, efal.
Goodman Oit Company vs. Nampa City of, Tom Dale, Diana Lambing, Scottys Duro Built Generator

Other Claims
Date Judge
11/20/2006 Brief in Support of Petitioner's Memorandum of Attorneys' Fees and Costs  James C. Morfitt
12/4/2006 Objection to Petitioner Goodman Oil Company’s Memorandurm of Costs James C. Morfitt
and Attorney Fees
Memorandum in Opposition to Petittoner Goodman Oil Company's James C. Morfitt
Memorandum of Attorneys’ Fees and Costs
12/20/2006 Notice Of Service James C. Morfitt
121222006 Notice Of Hearing 1-18-07 James C. Morfitt
Hearing Scheduled {Motion Hearing 01/18/2007 09:00 AM) obj to memo  James C. Morfift
of costs
Case Status Changed: Closed pending clerk action James C. Morfitt
171812007 Case Status Changed: reopened James C. Morfitt

Hearing result for Motion Hearing held on 01/18/2007 02:00 AM: Hearing James C. Morfitt
Held obj to memo of costs

Hearing result for Motion Hearing held on 01/18/2007 09:00 AM: Motion  James C. Morfitt
Granted for attorneys fees

1/29/2007 Brief in Support of Motion for Preliminary Injunction and Motion for James C, Morfitt
Reconsideration and Clarification
Motion for Prefiminary Infunction James C. Morfitt
Motion for Reconsideration and Clarification James C. Morfitt
Motion to Shorten Time James C. Morfitt

Affidavit of Jon M Steele in Support of Goodman's Motion for Preliminary  James C. Morfitt
Injunction & for Reconsideration and Clarification

Notice Of Hearing James C. Morfitt

Hearing Scheduled (Motion Hearing 02/02/2007 ¢2:00 PM) Petitioner's  James C. Morfitt
Motion for Preliminary Injunction & Motion for Reconsideration and

Clarification
1/30/2007 Nampa respondents’ objection to petitioner's motion to shorten time and James C. Morfitt
hearing
2/1/2007 Order shortening time James C. Morfitt
2122007 Hearing result for Motion Hearing held on (2/02/2007 02:00 PM: Hearing James C. Morfit

Held Pefitionet's Motion for Preliminary Injunction & Motion for
Reconsideration and Ciarification

Hearing result for Motion Hearing held on 02/02/2007 02:00 PM: Motion  James C. Morfit
Granted Petitioner's Motion for Preliminary Injunction - remainder reset

: Hearing Scheduled (Motion Hearing 03/19/2007 03:00 PM) James C. Morfitt

2182007 Bond Posted - Cashier ck (Receipt 228848 Dated 2/8/2007 for 500.00) James C. Morfitt
Security for Preliminary Injunction

2/20/2007 Motion for Reconsideration James C. Morfitt

Memorandum in support of Petn mo for reconsideration James C. Morfitt

2[22/2007 Notice Of Hearing 3-18-07 3:00 James C. Morfitt

2/23/2007 ~  Supplemental brief ' James C. Morfitt
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Date: 1/11/2008 Tk " Judicial District Court - Canyon Count’ User: HEIDEMAN
Time: 09:09 AM ROA Report "
Page 8 of 10 Case: CV-2004-0010007-C Current Judge: James C. Morfitt

Goodman Qil Company vs. Nampa City of, etal.
Goodman Oit Company vs. Nampa City of, Tom Dale, Diana Lambing, Scottys Duro Built Generator

Other Claims
Date Judge

212312007 Goodmand's renewed objection to defendants bart and Alane Mcknights'  James C. Morfiit
memorandum of costs and attorney fees date Sept 19.2008; and objection
to defendants Bart and Alane McKnights' amended memorandum of costs
and attorney fees dated Feb Yth, 2007; and objection to duro-bilt's
memorandum of costs and atforney fees dated Feb 7, 2007

Affidavit of Christopher Gabbert James C. Morfitt
City of Nampa's supplemental brief and memorandum in opposition to James C. Morfitt
petitioner's motion for reconsideration

212812007 Motion for Entry of Proposed Findings of Fact and conclusions of law: James C. Morfitt

Proposed Judg as to Nampa Respondenets and Proposed preliminary
Injunction as to Nampa

Notice Of Hearing 3-19-07 3:00 James C. Morfitt
3/2/2007 Respondent City of Nampa's Motion for reconsideration regarding attorney James C. Morfitt

fees

Respondent City of Nampa's Memorandum in support motion for Jamnes C. Morfitt

reconsideration regarding attorney fees and in opposition {o petitioner's
motion for reconsideration

Notice Of Hearing 3-18-07 James C. Morfitt
3/52007 response o city of Nampa's supplemental brief “James C. Morfitt
City of Nampa's reply brief James C. Morfitt
3/6/2007 Obiection to entry of proposed findings of fact and conclusions of law and  James C. Morfitt

proposed judgment as to Nampa Respondents and proposed preliminaty
injunction as to Nampa

3/12/2007 Goodmans memo response to Nampas motn for reconsideration regarding James C. Morfiit
this courts award of atty fees {0 goodman and in reply to Nampas
opposition to goodmans motn for reconsideration regarding this courts
denial of atty fees in the mandamus proceeding

3/19/2007 Hearing resuit for Motion Hearing held on 03/19/2007 03:00 PM: Hearing James C. Morfitt
Vacated - per judge

3/20/2007 Affidavit of Jon Steele in support of motion to strike James C. Morfitt
Motion to strike James C, Morfitt

3/30/2007 Notice Of Hearing James C. Morfitt
Hearing Scheduled (Motion Hearing 04/13/2007 08:30 AM) VARIOUS James C. Motfitt
MOTIONS

4/3/2007 Notice Of Hearing 4-13-07 9:30 James C. Morfift

4/13/2007 Hearing result for Motion Hearing held on 04/13/2007 09:30 AM: Hearing James C. Morfitt
Held VARIOUS MOTIONS

4/26/2007 Order James C. Morfitt
Order James C. Morfitt

4/27/2007 Amended Preliminary Injunction against Nampa respondents James C. Morfitt
Civil Disposition entered for: Nampa City of, Defendant; Goodman Ol James C. Morfitt

Company, Plaintiff.
order date: 4/27/2007 costs $2966.29 and atty fees $40,000

Case Status Changed: closed pending clerk action James C. Morfitt
6/6/2007 Appealed To The Supreme Court James C. Morfitt
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Date: 1/11/2008
Time: 09:09 AM
Page 10 0f 10

Th* ° ludicial District Court - Canyon Count*’

ROA Report

Case; CV-2004-0010007-C Current Judge: James C. Morfitt
Goodman Qil Company vs. Nampa City of, etal.

Goodman Oil Company vs. Nampa City of, Tom Dale, Diana Lambing, Scottys Duro Built Generator

User: HEIDEMAN

Other Claims
Date Judge
8/6/2007 Filing: T - Civil Appeals To The Supreme Court ($85.00 Directly to Supreme James C. Morfitt
Court Pius this amount to the District Court) Paid by: Steele, Jon M
{attorney for Goodman Oit Company)} Receipt number: 0249498 Dated:
6/6/2007 Amount: $15.00 {Check) For: Goodman Oil Company {plaintiff}
Notice of Appeal James C. Morfitt
Bond Posted - Cash (Receipt 249506 Dated 6/6/2007 for 100.00} (for James C. Morfitt
Clerk's Record)
8/27/2007 Notice of cross-appeal {City of Nampa) James C. Morfitt
771212007 S C - Order Suspending Appeal Pending Completion of Appellate James C. Morfitt
Settlement Conference
11/15/2007 S C - Order Reinstating Appeal James C. Morfitt
12/4/2007 Satisfaction Of Judgment James C. Morfitt
12/13/2007 Remittitur (Appeai Dismissed) James C. Morfitt
12/21/2007 Cash Bond Exonerated (Amount 100.00) James C. Morfitt
12/26/2007 Amended Remittitur(Appeal Dismissed Only as to City of Nampa) James C. Morfitt
12/28/2007 S C - Order Amending Title James C. Morfitt
1/7/2008 Notice of Appeal James C. Morfitt
Appeeled To The Supreme Court James C. Morfitt
Reopen (case Previously Closed) James C. Morfitt
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" John C. McCreedy {ISB No. 3823]
McCREEDY LAW OFFICE, P.C.
Aftorney at Law

1199 N. Shoreline Lane, Suite 260
Boise, Idaho 83702

Telephone No. (208) 947-2074
Facsimile No. (208) 383-9511

Attorney for Goodman Oil Company

OCT - 5 2004

CANYCON COUNTY CLERK
E. P GARCIA, DEPUTY

ORIGINAL

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF IDAHO

IN AND FOR THE COUNTY OF CANYON

" GOODMAN OIL COMPANY e
Petitioner,
VS,

CITY OF NAMPA, a corporate body politic; the
CITY COUNCIL of the CITY OF NAMPA,;
MAYOR TOM DALE, in his capacity as Mayor
of the City of Nampa; DIANA LAMBING, in’
her capacity.as City Clerk; and SCOTTY’S **
DURO-BUILT GENERATOR, INC., an Idaho
corporation,

* Respondents.

Petitionér; Goodman Oil Company, by'and through its attorney of record John C.

| Case No. //Vﬂ('/ /w7

PETITION FOR WRIT OF MANDATE
AND PETITION FOR JUDICIAL
REVIEW

McCreedy of the firm McCreedy Law Office, P.C., complains and alleges as follows:

L

NATURE OF THE CASE

1. This action is brought pursuant to Title 7, Chapter 3, Idaho Code. Goodman

0il Company seeks a Writ of Mandate compelling the City of Nampa, pursuant to Idaho Code § 50-

PETITION FOR WRIT OF MANDATE AND PETITION FOR JUDICIAL REVIEW - 1.
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901, to publish Ordinance No. 3374 vacating 1st Avenue South between 2nd Street South and 3rd
Street South in Nampa, Idaho. The Ordinance was fully approved by the Nampa City Council and
Mayor Tom Dale on August 16, 2004. On August 16, 2004, the Mayor declared the Ordinance
passed and directed the City Clerk to record the Ordinance as required by law. The City Clerk then
sent the Ordinance to the Idaho Press Tribune for publication. However, on September 2, 2004, the
Mayor vetoed the Ordinance. Goodman Oil Company contends that the Mayor had no legal

authorxty to veto the Ordmance after 1t was fully approved and depos;lted with the Clty Clerk for

o pubhcatlon |

‘ 2 : ThiS"i§ éﬂSo jakﬁetitioo for j_o’d_iciai' revwwbroughtpursuantto IdahoCode § “e

50-1322 and the Idaho Administrative Procedure Act, Title 67, Chapter 52, Idaho Code. Goodman
0il Company seeks an order setting aside the Nampa City Council’s decision to require a dedicated
twenty (20) foot wide fire apparatus access road, and the Council’s decision to require a fifty (50)
- foot ingress/egress and utility easement on the westerly portion of 1st A\.ronuel South.

i
PARTIES

x 3;- | Goodman 011 Company isa corporation organlzed under the Iaws of the State_-_: :

. of Idaho wfth 1ts prmc:1pa1 place of busmess in Ada County, Idaho

4, Respondent Clty of Nampa (“Clty”) isa oorporate body politic of the State

of Idaho.

5. Respondent City Council of the City of Nampa (“Council™) is the governing
body for the City of Nampa, and is granted the authority by Idaho Code § 50-902 and Nampa City

Code Section 2-2-3-3 to pass ordinances with a majority vote of the Council.

PETITION FOR WRIT OF MANDATE AND PETITION FOR JUDICIAL REVIEW -2,
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0. Respondent Mayor Tom Dale (“Mayor™) is the Mayor of the City of Nampa,

and resides in Canyon County, State of Idaho.

7. Respondent Diana Lambing is the City Clerk of the City of Nampa and resides
in Canyon County, State of Idaho.

8. Respondent Scotty’s Duro-Built Generator, Inc. is a corporation organized
under the laws of the State of Idaho, with its principal place of business in Canyon County, Idaho.

[ELR
JURISDICTION AND VENUE

; 9 The Court has Junsdlotlon in thIS matter pursuant to 'I‘ltle 7 Chapter 3 Idaho :.;-Q .

_Code Vezme in Canyon County is appropnate under Idaho Code §§ 5-401, 5-402 and 5- 404

IV.
STATEMENT OF FACTS

10.  On August 2, 1995, Scotty’s Duro-Bilt Generator, Inc., the Balmires Family
.'Trust T.J. Forest Inc and Goodman 011 Company entered mto a Property Owner Str.eet Vacation
Agreement (“Vacation Agreernent g whereby the part1es consented to the C1ty of Nampa s vaoatlon |

as pubhc rzght~of-—way of1 st Avenue South located between Biooks 16 and 1 9 of Pleasants Addltlon o

to the C1ty of Nampa Canyon County Idaho A true and accurate COpy of the Vacatmn Agreementf L

s attached to thls Petmon as Exhlblt A Pursuant to the Vacation Agreement the partzes granted and B
conveyed among themselves a perpetual\easement upon the vacated property for the purpose of
access to and from their property. The parties also agreed to fully cooperate to ensure that the
purpose and intent of the Vacation Agreement was accomplished, and to equally share in the

maintenance of the easement in proportion to the amount of property they owned which adjoins 1st

Avenue South.

PETITION FOR WRIT OF MANDATE AND PETITION FOR JUDICIAL REVIEW - 3.
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11.  On August 3, 1995, Goodman Oil Company submitted an application to the |
City for vacation of 1st Avenue South between 2nd Street South and 3rd Street South. A true and
accurate copy of the Application for Vacation is attached to this Petition as Exhibit B.

12, On September 5, 1995, a public hearing was held and the Council approved
the vacation of 1st Avenue South between 2nd Street South and 3rd Street South.

13.  On September 18, 1995, the first reading of the Ordinance vacating 1st
Avenue South between an Street South and 3rd Street South was completed by the Councll

14 g On October 2, 1995 the second readmg of the Ordmance was completed by3 j S

‘ the Councﬂ """

15. On October 16, 1995, the third reading of the Ordinance was tabled by the

Council.

16.  On March 1, 1999, the Planning Director for the City of Nampa confirmed

'that the vacatlon of 1st Avenue South between an Street South and 3rd Street Scuth had been _

: approved by the Councll on September 5, 1995 In a letter dated March 1, 1999 the Piannmg

, Dlrector for the Clty of Nampa stated that “once a plan for development of the 51te has beenj__‘;. '

prepared presented to arzd approved by the F ire [D]epartment I w1H request the C1ty Counell take a

- the matter of the street vacatxon off the tabIe and complete thezr aetmn vacatmg the stree > A true":- :

and accurate copy of the Planning Director’s letter dated March 1, 1999 is attached to this Petition

as Exhibit C.
17.  On March 29, 2001, the Planning Director for the City of Nampa again

confirmed that the vacation of st Avenue South between 2nd Street South and 3rd Street South had

been approved by the Council on September 5, 1995. In a letter dated May 29, 2001, the Planning

PETITION FOR WRIT OF MANDATE AND PETITION FOR JUDICIAL REVIEW - 4,
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Director for the City of Nampa stated that “once a plan for development of the site has been
prepared, presented to, and approved by the Fire [D]epartment, I will request the City Council take
the matter of the street vacation off the table and complete their action vacating the street.” A true
and accurate copy of the Planning Director’s letter dated March 29, 2001 is attached to this Petition
as Exhibit D. |

18.  OnAugust4, 2004, the Nampa Fire Department provided written conditional

approval of development plans for the vacated property and the property owned by Goodman Oii

Company The Nampa F 1re Department approved the Vacatmn of lst Avenue South subject 0 a.“

S dedlcated twenty 20y foot w1de ﬁre apparatus access road A true and accurate copy of thc Flre‘ e

Department’s memorandum dated August 4, 2004 is attached to this Petition as Exhibit E.

19.  Between August 11 and August 16, 2004, the City created a legal description
for the vacation of 1st Avenue South that required a ﬁfty (50) foot ingfess/egress and utility easement

to be mamtamed on the westerly portxon of lst Avenue South,

20.  The oniy publlc utzhty iocated w1th1n the existing right-of-way for 1st Avenue

South isa mumc1pal waterhne that runs down the ccnter of the rxght of-way for st Avenue South 2

- 21 . On August 16 2004 the vacation Ordmance (“Ordmance No 3374”) was: .'

' ap.p..rc.wéd' by the Councﬂ a.nd the Mayor. At the Council meetmg held August 16, 2004, the Mayor :

declared Ordinance No. 3374 passed and directed the City Clerk to record it as required by law.
22.  Onorabout August 17, 2004, the City Clerk delivered Ordinance No. 3374

to the Idaho Press Tribune with instructions that the Ordinance be published on August 23, 2004.
23.  Sometime after August 17,2004, but prior to August 23, 2004, the City Clerk

contacted the Idaho Press Tribune and cancelled the request to publish Ordinance No. 3374.
PETITION FOR WRIT OF MANDATE AND PETITION FOR JUDICIAL REVIEW - 5,
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24, On September 2, 2004, the Mayor vetoed the Ordinance No. 3374. A trueand
accurate copy of Ordinance No. 3374, showing that it was approved by the Council and Mayor and
signed by the Mayor and City Clerk on August 16, 2004, and then vetoed by the Maydr on

September 2, 2004, is attached to this Petition as Exhibit E.

V.
CLAIMS FOR RELIEF

Count One - Writ of Mandate

25, Goodman Oil Company re-alleges all prior allegations set forth in this ‘_: g

Petition.

in the ordinary course of law. Goodman Oil Company has entered into a contract to sell its real

property adjacent to 1st Avenue South. The purchase and sale agreement is contingent upon the

vacation of 1st Avenue South. The closing on the real estate transaction was previously set for _
September 12, 2004. The parties wej:e unable to céfn_piéte the tran"s'acfiohfﬁécauslg_ of the Méypi’é-: :
veto of Or&inance No. 3374. The purchase and salé agreément will be cancelle;d by the Buyer in the |
.' inn%;e;di_&t_e future if the vgt:atioﬁ"ofllst. AVeﬁﬁg Southls not'clomplétéd;.' a T

- 27 - Idaho Code§ 50—902 requlresthat a majorlty ycl)fe_’of. a01ty counmhsneeded o
for the paséage or adoptién of every‘ ordinance. Ordinances are tb be lfe;ad on three dif%éréﬁf &ayé,
unless the city council dispenses with the reading. /d. Following passage by the city council, the
mayor has the authority to sign or veto any ordinance. Idaho Code § 50-611. If an ordinance is

vetoed by the mayor, the city council may override the veto by a vote of one-half plus one of the

members of the council. [d If the mayor neglects or refuses fo sign an ordinance or returns the

PETITION FOR WRIT OF MANDATE AND PETITION FOR JUDICIAL REVIEW - 6.
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ordinance with his objections, the ordinance shall become law at the next regular meeting of the city

council without his signature. /d

28.  Nampa City Code § 2-2-3-3 requires a majority vote of the Council for the
passage of an ordinance. Following the passage of an ordinance, Nampa City Code 2-2-3-4 directs
the City Clerk to sign the ordinance and to add the date of its passage by the Council. The ordinance |
must then be presented to the Mayor within three (3) days for his approval. If the Mayor approves

the ordinance, he must attach his 51gnature to the ordmance 1d

R The Nampa‘ Clty-Code 2 2 3 5 grants the Mayor the pOWer to veto an‘

ordmance If an ordmance is vetoed ,‘the mayor must retum the ordmance Wlth hIS objectzons fn e e

writing, to the next regular Council meeting after the ordinance was presented to the Mayor for
approval, The Council is then required to reconsider the ordinance and may override the Mayor’s

veto by an affirmative vote of one-half plus one of the Council members. Id.

30. Nampa City Code 2-2- 3 6 provxdes that an ordmance shalI be cons1dered |
passed on one of the foﬂowmg dates 1he date of approval by the Mayor the date of passage over the"
e Mayor s veto; or the date of the next regular meetmg after the ordmance was presented for approvai 5

1’f the Mayor has refused or neglected 1o 51gn the ordmance.l '5 . ,'ﬁ E .

31. Nampa Clty Code 2- 2-3 7 states that an ordinance shali take effect and be in.
force from and after its passage, approval and publication. An ordinance is deemed published when

it appears in one issue of the official newspaper within the City. /d.

32.  Case law establishes that Mayor Dale did not have authority to veto Ordinance

No. 3374 after he approved the Ordinance and then deposited the Ordinance with the City Clerk for

PETITION FOR WRIT OF MANDATE AND PETITION FOR JUDICIAL REVIEW - 7,
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publication. In Pulskamp v. Martinez, 2 Cal.App.4th 854, 3 Cal Rptr.2d 607 (1992), the Court

stated:

However, as demonstrated by decisions from this state and other
jurisdictions, it must be concluded that once a chief executive has
relinquished possession of legislation with his signature and
transmitted it to the appropriate depositary agent (in our case the city
clerk), the measure’s character as a properly enacted law becomes
immutable.

Pulskamp, 3 Cal.Rptr.2d at 612 (footnote omitted).

-"'33.; On August 16 2004 the Councﬂ and Mayor approved Ordmance No 3374

o __The Clty Clerk attested the Mayor s s1gnature The Mtnutes of the August 16 2004 meetmg show "

N that the Mayor directed the Czty Cierk to record Ordznance No 3374 as requlred by Iaw The Clty
Clerk then forwarded the Ordinance to the Idaho Press Tribune for publication on August 23, 2QO4.
Sometime thereafter, the City Clerk contacted the Idaho Press Tribune and cancelled the request to
publish the Ordinance.

34 - The Mayor relinquished possession an'd'co'ntroi df Ordin'érice No. 3374, and L
transmitted the Ordmance to the City Clerk for pubhcation | Ordmance No. 3374 wat; therefore

, Properiy enacted as law, and the Mayor had 1o authonty to veto the Ordmance on September 2 ':-5'{??; o

:l_.:-‘.‘{2004 or at anytlme thereafter

Couttt Tvt?a - Judicial Review
35. Goodman Qil Company re-alleges all prior allegations set forth in this
Petition.
36.  Goodman Oil Company seeks judicial review of the Council’s decision to
require a dedicated twenty (20) foot wide fire apparatus access road within the confines of the

vacated right-of-way. Goodman Oil Company also seeks judicial review of the Council’s decision

PETITION FOR WRIT OF MANDATE AND PETITION FOR JUDICIAL REVIEW - 8.
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to require a fifty (50) foot ingress/egress and utility easement to be maintained on the westerly
portion of 1st Avenue South.

37.  Goodman Oil Company’s Petition for Judicial Review is timely. The City
Council’s initial decision was rendered August 16, 2004. The time for filing the Petition for Judicial
Review was extended to September 20, 2004, during which time Goodman Oil Company exhausted

administrative remedies.

38.  The Council’s deliberations on Ordinance No. 3374 took place on August 16,

e September 7, and September 20; 2004, Each of those proceedzngs was recorded by tape reeorder,

and the Clty Clerk has possession of those recordmgs

39,  Pursuantto LR.C.P. 84(d)(5), Goodman Oil Company identifies the following

preliminary list of issues it intends to assert on review:

A. The Council’s decision to require a twenty (20) foot wide dedicated

ﬁre apparatus access road, and the Council’s deelston to requlre 2

fifty (50) foot easement are in v101at1on of constttutlonal or statutory -

~ provisions;
B. - The Council’s decisions are in excess of the stetutoryattthoritj-_eft};' ,f g e
Council; e S
C. The Council’s decisions were made upon unlawful procedure;
D. The Council’s decisions are not supported by substantial evidence on

record as a whole; and

E. The Council’s decisions are arbitrary, capricious or an abuse of

discretion.

PETITION FOR WRIT OF MANDATE AND PETITION FOR JUDICIAL REVIEW - 9.
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40.  Goodman Oil Company requests a transcript of the proceedings held on

August 16, September 7 and September 20, 2004.

41.  Counsel for Petitioner certifies that service of this Petition has been made
upon the Council, and that the estimated fee for preparation of the transcript and record will be paid

as soon as counsel for Petitioner receives an estimate.
WHEREFORE, Petitioner Goodman Qil Company requests the following relief:

1. Entry of an Order declaxmg that Ordinance No 3374 has been fully approved

' and passed and has become Iaw,

2. Entry of anr Order- declarmg that Mayor Dale had no authonty to- ve‘to; e

Ordinance No. 3374, and therefore his veto of Ordinance No. 3374 is null, void and of no effect;

3. Entry of an Order directing the City Clerk of the City of Nampa to publish

Ordinance No. 3374 as soon as reasonably possible;

4, Entry of an Order setting aside the Council’s decision to require a dedicated

twenty (20) foot wide fire apparatus access road;

S Entry of an Order setting as1de the Councﬂ’s dec:1310n to requn:e a ﬁfty (50) G

foot mgress/egress and utlhty easemcnt to be mamtamed on the westerly portlon of Ist Avenue e

' South and

6. For an award of costs and attorney fees to Petitioner Goodman Oil Company
and against the City of Nampa pursuant to Idaho Code § 12-117 or other applicable authority.

Ny
DATED this 2 “"day of October, 2004.

CMMW

J ohn reedy,
Attorney for Plaintiff

PETITION FOR WRIT OF MANDATE AND PETITION FOR JUDICIAL REVIEW - 10.
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R 'iNSTRUMENT NO.
Han PROPERTY OWNER

STREET VACATION AGREEMENT
This Agreement is entered into by and between SCOTTY’'S DURO-BUILT
GENERATOR, INC.; BLAMIRES FAMILY TRUST; T.J. FOREST, INC.; and GOODMAN

OIL COMPANY, an Idaho corporation, collectively referred to herein as "the parties.
WITNESSETH:
WHEREAS SCO’I’I‘Y SDURO- BUILT GENERATOR INC. owns real property

descnbed as Lot 10 Block 19 Pleasants Addmon to the Clty of Nampa County of Canyon,

c State of‘ Idaho, as desxgnated on the ofﬁc1a1 plat ﬁled thhm the office of the Canyon County

Recorder
WHEREAS, BLAMIRES FAMILY TRUST owns real property described as a -

portion of Lots 1, 2, and 3, Block 16, Pleasants Addition to the City of Nampa, County of

Canyon State of Idaho, as des1gnated on the ofﬁcxal piat ﬁled wzthm the ofﬁce of the Canyon |

‘County Recorder, e REER R S NI 1 P
WHEREAS T .T FOREST INC owns real property descnbed as a pomon of o

| Lots 1 and 2 Block 16 Pleasants Addmon to the Czty of Nampa, County of Canyon, State of:',_.:‘

| Idaho, as des1gnated on the ofﬁc1a1 plat ﬁied thhm the ofﬁce of the Canyon County Recorder,

WHEREAS, GOODMAN OIL COMPANY owns the real property located at Lots

4, 5, and 6 of Block 16, Pleasants Addition, and Lots 7, 8, 9, 11, and 12 of Block 19, Pleasants . ..
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Addition, all in the City of Nampa, County of Canyon, State of Idaho, as designated on the
official plat filed within the office of the Canyon County Recorder; and

WHEREAS, the parties’ property above-described surrounds and adjoins First
Avenue South as it divides Blocks 16 and 19 of the Pleasants Addition in the City of Nampa,

County of Canyon, State of Idaho.
NOW THEREFORE, the parties for good and valuable consideration the receipt

of which is hereby acknowledged, agree as follows:

R I. g That the partles consent to the Cxty of Nampa s vacatzon of Fu'st Avenue, N

"South located between Blocks 16 and 19 of PIeasants Addmon a e—descnbed as a publ1c{'__' )

| nght—of—way as depwted on Exhﬂ:ﬁt "A" attached hereto

2. That the parties grant and convey among themselves, their agents,
licensees, and assignees a perpetual easement upon vacated First Avenue South for the purpose
of access to and from their property from b’oth Second and Third Street located in Nampa,
 Canyon County, daho. The actual Iocaton of the easement shall beat the dtmf the legal
owner of the vacated property upon the Crty s vacatlon of Flrst Avenue South as descnbed
'herem‘ | | SO SR e
o 3 . That the partles shall fulIy cooperate to ensure that the purpose and mtent:,.

of thxs Agreement shall be accomphshed The parties shall execute a formahzed agreement

recognizing the rights and obligations of the parties upon the City of Nampa's vacation of First

Avenue South as described herein. The parties shall equally share in the maintenance of said

easement in proportion to the amount of property they own which adjoins First Avenue South

as described herein.
PROPERTY OWNER STREET VACATION AGREEMENT - 2,
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4, That the parties shall hold each other harmless and indemnify the other

parties from their negligent acts and that of their agents in maintaining and using said access

easement.

5. This Agreement shall be binding upon and inure to the benefit of the

parties and their respective successors, assigns, heirs, and personal representatives.

SCOTTY’S DURO-BUILT GENERATOR, INC.

' BLAMIRES FAMILY TRUST

!ZM%S&J 2 ' 95 By 7
Date Y FLOYD BLAMIRES, Trustee

T.J. FO.REST, INC.,

Jt—c‘u 51
Date\_)

| GOODMAN OIL COMPANY; N

f/,?j/ A o A D) o,

ES CONLEY, President /

PROPERTY OWNER STREET VACATION AGREEMENT - 3.
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STATE OF IDAHO )
) ss.

County of __A D/} )

: On this g_/f:iay of ¢ , 1995, before me, the undersigned, a Notary
Public in and for said state, persondlly apgpeared BART McKNIGHT, known to me (o be the
person whose name is subscribed to the foregoing instrument and acknowledged to me that he
executed the same,

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written.

STATE OF IDAHO )

) ss.
County of ﬁDﬂ' )

On this 52 day of AuGusT 1995, before me, the undersigned, a Notary
Pubhc in and for said state, perscnally appeared FLOYD BLAMIRES, known to me to be the-

Trustee of the BLAMIRES FAMILY TRUST, which is the trust that executes this instrument L
- and thé person who executed the instrument on behalf of said trust, and acknowledged to me that

such trust executed the same.

T I ' ’ ' ’ : ) S o E K R D
ey : B

1 M;;i;'jgj “U"* ‘ Notary Public for 1daho —
Ptig s 17 Residing at HER/045 /J Idaho
; "r*g‘gﬂ&ﬂ* i H Commission Expires: ,44/62/5 /997
“‘l 3 7
C

PROPERTY OWNER STREET VACATION AGREEMENT - 4.
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STATE OF IDAHO )
} ss.

County of b )

On this _3/ day of M , 1995, before me, the undersigned, a Notary
Public in and for said state, persgfilly aﬁpeared KURT BATEY, known to me to be the
President of T.J. FOREST, INC., which is the corporation that executes this instrument and the
person who executed the instrument on behalf of said corporation, and acknowledged to me that

such corporation executed the same.

IN WITNESS WHEREOQF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written.

- Notary Pubhc for Idaho
- Residing at P iegp Idaho
Commission Expires: ‘

STATE OF IDAHO )
_ ) ss.
County of D4 )

_  Onthis 5/ day of JHLy 1995, before me, the under31gned a Notary.
* Public in and for said state, personally appdared CHARLES CONLEY, known to me to be the .

B President of GOODMAN OIL COMPANY, which-is the corporation that executes this

instrument and the person who executed the instrument on behalf of sald coxporatzon, and

L acknowledged fo me that such corporatmn executed the same,

.. INWITNESS WHEREOF, I have hereunto s set my hand and afﬁxed my ofﬁc1al ‘
. ‘seal the day and yea: in'this certlﬁcate first above wntten LT

A?MJQQZCL_

‘Notary Public for Idaho
Residing at /275¢/0/4 /l/ Idaho

Commission Expires: 42/, /AS?— /979

2432BM02.A28
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EXHIBIT A
STREET VACATION
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APPLICATION FOR VACATION QOF EASEMENT, PUBLIC RIGHT-OF-WAY OR PLAT
City of Nampa, Idaho

Triis application fust be filled out in detail and submitted to the office of the Planning Director for the City of Namp
ldaho, accompanisd by a nonrefundable fea of $182.00

1. Name of applicant: Goodman Qi1 Company

2. Address of applicant: PO Box 2578, Bpise, TD 83701

3. Telephone number of applicant: (208) 342-4588 work; (208) 342-4588 home.

4. Addrsss or approximale location of easement, public right-of-way, plai or part thereof 1o be vacated:

First Avenue South, between 7nd Street South and 3rd Street South

5. Legal description and sketch drawing of easement, public right-of-way, or platted area proposed fo be proposed 1
be vacated, (attach legal and drawing as necessary): See Attached

s Reason you desfre tha aasement pubhc nght-of-way, plat or part theraof to be vacated
So propertv owners ad’}acent to this street’ may more fully utlllze thelr properta.es

Also, the construction ef a bank building.

7. Names and addresses of the owners and contract purchasers of all the property adjoining the easement, publi

right-of-way or plattad area proposed to be vacated: _Scottv's Duro-Built Generators, Inc.,

215 First Avenue South; Nampa, ID  83651; Blamires Family Trust, 5891 West Riverbend
Lane, Bcase, ID ' 83703, T.J. Forest, Inc., 104 Thlrd Street South, Nampa, ID 83651

Goodman O:Ll Companv, PO Box 2578 Bolse, ID 83701

8.‘ You must obtain and subm:t to the F’!anning D:rector wnttan congent from all persons who own proparly adjaceni
to the proposad vacatlon Have you attached this mformation to Ihis app!:cation‘? Yes e

'Dated this ;Q day of Aueust SRSREIIN . 19 95

NOTICE TO APPLICANT

This application will be referred to the Nampa City Council. If the Council desires it may refer the application to the
Planning Commission for its recommendation. If the application is recommended for approval the City Council shall hold

a public hearing.
Written nofice of the public hearing shail be sent to all property owners within 300 feet of the boundaries of the

proposed vacation by certified mail with return receipt, at least 10 days prior to the date of the public hearing. Notice
shall also be published once a week for 2 successive weeks in the Idaho Press-Tribune, with the last publication at least

7 days prior to the hearing.

You will be given notice of the public hearings and should be presant to answer any questions.

EXHIBIT B.
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Planning Commumty @ewe&)pment Dept.

Nampa, Idaho... Today's V‘swn is Tomorrow 3 Reahty

March 1, 1699

John McCreedy

Jim Jones & Associates

1275 Shoreline Lane

Boise, Idaho 83702-6870 : _ _ -

: Subject Vacat:on of Flrst Ave So between 2 St So. And 3"' St So for Goodman Oll Co

Dear Mr McCreedy'

Thas letter is wntt n in fo!low-up to your February 26 1 999 ietter in whlch you mqusred concemmg the
status of the above-proposed street vacation submitted to the City of Nampa in August of 1995. Please
be advised that the Nampa City Council in regular session on September 5, 1995 voted to approve the
vacation and authorized the city attorney to prepare the required ordinance. The vacation was subject to

the following conditions:

1. Provision of a method of storm water drainage through or around the site in a manner approved by the
city engmeer and retamage of easements for existing public utilities.

2. Physmai ciosura of 1 Ave. So. at 2™ St. So. and 3" St. So. in a manner acceptable to the city
- engineer. Thns may mclude the prowsion of curb gutter, s1dewaik and drrve approaches across the

= ”vacatlon ends

3. Provns;on of approved fire apparatus access within and around the proposed bank building and other
_ buuldmgs previously accessed via. 1% Ave. So. in a manner accepiable to the Nampa Fir Department

- prior to the thzrd readmg of the of the vacatson ordmance

o The apphcant was to commumcate wath the Nampa Frre Marshai! regardmg the prowsno anc! acceptance
. of the proposed access, The vacation: ordinance was to have had its third reading at the October. 16, 1995 -
" Council meeting. ‘Minutes of the meeting record that the. matter was tabled and not acted upon -A note’in
* the vacation file indicates that approval of the fire access by the Fire Department, as stated in condition

#3, was never provided,

Please be advised that once a plan for development of the site has been prepared, presented to, and
approved by the Fire department | will request that the City Council take the matter of the street vacation
off the table and complete their action vacating the street. Should you have questions please feel free to

contact me at 465-2200 ext, 2248,

Moo Ao

Norman L. Holm, F’Eanmng Director
CITY OF NAMPA

Sincerely,

000028 | EXHIBIT C




nnmg el Commumty @ewfcpment Dept.

Nampa, ldaha Today s V‘swn is Tomorrow s Reaht,v

May 28, 2001

Charles D. Conley
Goodman Oil Company
P.O. Box 2578 .
Bcnse, Idaho 8370?

Sub;ect Vacation of Flrst Ave So between 2’“’ St. So and .?."1 St So for Goodman Ofl Cc o

Dear Mr Con!ey

Thas fetter as wratten in fol!ow—up to a request from Maunce Cfements, Brandt Agency Rea! Estate '
regarding the continued status of the above-proposed street vacation submitted to the City of Narnpa in
August of 1995. Please be advised that the Nampa City Council in regular session on September 5,
1995 voted to approve the vacation and authorized the city attorney to prepare the required ordinance.
The vacation was subject to the following conditions:

1. Provision of a method of storm water drainage through or around the site in a manner approved by
the city engineer and retainage of easements for ex;stfng public utilities.

2. F’hys;cai closure of 1* Ave. So, at 2™ S8t. So. and 3" st. So. in a manner acceptable to the city |
engineer...This may mclude tha provasron cf curb gutter s;dawalk and dnve approaches across the

‘ vacat:on ends

3. Provision of approved fire apparatus access within and around the proposed bank bu:ldmg and other
- buildings previously accessed via. 1% Ave. So. in a manner acceptable to_the Nampa-Flre L |
__,Department pnor to the thlrd readmg of the of the vacation ordmance S

You were to commumcate wsth the Nampa Fnre Marshall regardlng the prowsucn and acceptance of the
proposed access.” The vacation ordinance was to have had its third readmg at the October 16, 1995
Council meeting. Minutes of the meeting record that the matter was tabled and not acted upon. A ncte
in the vacation file indicates that approval of the fire access by the Fire Department, as stated in

‘condition #3, was never provided.

Please be advised that once a plan for development of the site has been prepared, presented to, and
approved by the Fire depariment | will request that the City Council take the matter of the street vacation
off the table and complete their action vacating the street. Shouid you have questions please feel free to

contact me at 465«2200 ext. 2248,
Sincerely,

s & Hth—

Norman L. Holm, Planning Director
CITY OF NAMPA

: EXHIBITD
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From the desk of:

Brent Hoskins
Fire Prevention Officer

DATE: August 4, 2004
TO: I’Ianmng and Commuruty Development Dept. o

sUBJECTéri-; Va 8T S for Goodman Oil Co. " "
Nampa Fire Department will agree to the vacation of 1st AVE S, provided a dedicated 20" wide
apparatus access road is maintained between 20d ST § and 3% ST S. The apparatus access road
shall be built within the confines of the vacated right of way lines. All affected parcel owners
shall respond in writing to the Nampa Fire Department that they understand the requirements
of this letter. Any deviations from the requirements above shall first be approved by the

_Nampa Fu‘e Department

I I can be of any assmtance please feel free to contact me

‘o Thankyow,

Brent Hoskins

000030 EXHIBITE
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ORDINANCE NO. 3374

AN ORDINANCE OF THE CITY OF NAMPA, IDAHO, VACATING 157 AVENUE
SOUTH BETWEEN 2™ STREET SOUTH AND 3*° STREET SOUTH IN THE CITY OF
NAMPA, CANYON COUNTY, IDAHO, SUBJECT TO AN ACCESS AND UTILITY
EASEMENT RESERVED THEREON, AND DIRECTING THE CITY ENGINEER TO
ALTER THE USE AND AREA MAP ACCORDINGLY.

WHEREAS, on September 5, 1995, a public hearing on vacating 1™ Avenue
South between 2™ Street South and 3¢ Street South in the City of Nampa was held before the

C1ty COIlJlCII and
- WBEREAS the c:w Councﬂ approved the va.catton and

. WHEREAS, on September 18, 1995, ths First Reading of the Ordmancei”%: -
Vaeattng 1** Avenue South between 2™ Street South and 3% Street South in the City of

Nampa was read before the City Council; and

WHEREAS, on October 2, 1995, the Second Reading of the above described
vacation Ordinance was read before the City Council; and

WHEREAS, on October 16, 1995, the Third Reading of the above described
~ vacation Ordinance was tabled by the City Council because the necessary approval of fire _
- access through the area by the Fire Depaﬁment had not been obtamed and TR

WHEREAS the F:re Department has recently rewewed development plans for
~:, .- the area and has. prov;ded its written, conditional approval of the vacation Ordanauce' 1f an
o access and utzhty eas ment is retamed thmugh the pmperty to be vacated and o P

P WHEREAS the C1ty of Nampa has created a legal descnptlen for an access 3".7, g
and utlhty easement 1o be retamed threugh the property to be vacated and e

WHEREAS, the access and utility easement is acceptable to the Fire
Department as to location and dimension.

NOW, THEREFORE, BE IT ORDAINED BY THE MAYOR AND
COUNCIL OF THE CITY OF NAMPA, IDAHO:

Section 1:  That 157 Avenue South between 2™ Street South and 3% Street
South in the City of Nampa, Idaho be and the same is hereby vacated, such vacation subject
to the following described access and utility casement which is hereby reserved on the

vacated property, to-wit:

See Exhibit A attached hereto and, by this reference, incorporated -
herein as if set forth in full.

@9@031 EXHIBIT F



Section 2:  That the City Engineer is hereby instructed and directed to alter
the Use and Area Map in accordance with the above Ordinance. A

PASSED BY THE COUNCIL OF THE CI'I‘Y OF NAMPA, IDAHO, THIS '6th pay oF
_ Angust_, 2004.

APPROVED BY THE MAYOR OF THE CITY OF NAMPA, IDAHO, THIS16t? paAY
OF  August 2004

Attest:.- N ;

Clty Clerk Tad

:if t‘

11
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* CriseldaC, Luna.
My Commission Expires:. 10/02/07. .

State of [daho )
Canyon County )

On this ]@mdayof_%&gét_,mtheywmﬁé re me, CM,
a Notary Public, personally appeared TV D4E and A known

or identified to me to be the Mayor and City Clerk, respectively, of The City of Narapa, who
executed the instrument or;the person that executed the instrument on behalf of said corperation,
and acknowledge to me tbat such corporation executed the same,

Cuasde ) (0

' -.‘,”'Residmgat. Nmnpa, CanymCounty Idaho

B, UV o f
; LTI >
o O
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LEGAL DESCRIPTION FOR
VACATION OF FIRST AVENUE SOUTH

That portion of First Avenue South between Second Street South and Third Street South
within the NW Y%, Section 22, and the NE %, Section 21, Township 3 Noxth, Range 2
West, Boise Meridian, Clty of Nampa, Canyon County, Idaho, as shown on the plat of
PLEASANTS ADDITION on ﬁle mth Canyon County Book 4 Page 10, o

" Malntain g g the ;;;es’feﬂy ﬁ;&yft ‘(s'o’j‘fo'ran"zng;e;s‘mg;;gsi'aaa;;aﬁfg;“eage;ﬁ;;g o
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I, Mayor Tom Dale do hereby VETO Ordmance number 3374 for Vacation of 1% Avenue
South between 2™ Street South and 3™ Street South pursuant to Nampa City Code 2-2-3-
5 due to the oon by an adjommg property owner. ,

» Maydr
City of Nampa
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Terrence R, White
T. Guy Hallam, Jr.
John R. Kormanik
WHITE PETERSON, P.A.
5700 East Franklin Road, Suite 200 -
Nampa, Idaho 83687-7901
Telephone: . (208) 466-5272
Facsimile:  (208) 466-4405

- ISBNos.:. - 1351, 6102 5850

- trw@whztepeterson com L L

S 1gh@whitepeterson.com.. ST
o Jkormamic@whztepeterson com_ L

Attorneys for Respondents.

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

GOODMAN OIL COMPANY T Case No; CV 04-10007. .
Petltloner, l | Y ORI

Vs, : §
I T TCI’I‘Y OF NAMPA RESPONDENTS’

T CITY OF NAMPA a corporate body pohtlc, | RESPONSE TO PETITION FOR WRIT
~+THE CITY COUNCIL of the CITY OF.. | OF MANDATE AND PETITION FOR

" NAMPA; MAYOR TOM DALE, mlus S ‘JUBICIAL REVIEW. - :

capacity as Mayor of the City of Nampa;
DIANA LAMBING, in her capacity as City
Clerk; and SCOTTY’S DURO-BILT
GENERATOR, INC., an Idaho corporation,

Respondents.

COME NOW, the City of Nampa, the City Council of the City of Nampa, Mayor Tom

Dale, in his capacity as Mayor of the City of Nampa, and Diana Lambing, in her capacxty as the

CITY OF NAMPA RESPONDENTS’ RESPONSE TO PETITION .
FOR WRIT OF MANDATE AND PETITION FOR JUDICIAL REVIEW Pagelof13
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" defenses ;s upon these answenng Nampa Cxty Respondents but to the contrary,

City Clerk (hereinafter “‘Nampa Respondents™), by and through their attorneys of record, the law
firm of White Peterson, P.A., and hereby respond to the Petition for Writ of Mandate and
Petition for Judicial Review (hereinafter “Petition”) as follows:
INTRODUCTION
The following defenses are not stated separately as to each claim for relief or aHegetion
of Petitioner. Nevertheless, the following defenses are applicable, where appropriate, to any and

all of Petltloner s cia:lms for rehef Nampa C1ty Respondents, in assertlng the foliowmg

R _7‘ ‘defenses do not adm1t that the burden of provmg the allegatlons or demals oontamed m the‘-.':-_'-‘_.i R

reason of sazd demais and by reason of relevant statutory and }udlclal authorzty, the burden of
proving the facts relevant to many of the defenses and affirmative defenses and the burden of
proving the inverse of the allegations contained in many of the defenses and affirmative defenses

is upon the Petltloner Moreover Nampa C1ty Respondents do not admit, m assertmg any

assert that b e

defense any responmbmty or habxhty but to the contrary, spec1ﬁca11y deny any and alI :

allegatlons of responsxbxhty and habﬂfcy contamed in the Peﬂtmn

FIRST DEFEN SE

The Petltlon faﬂs to state a clalm agamst Nampa Clty Respondents upon whlch rehef can R

be granted
SECOND DEFENSE

Nampa City Respondents deny each and every allegation contained in the Petition not

specifically admitted herein.

CITY OF NAMPA RESPONDENTS’ RESPONSE TO PETITION
FOR WRIT OF MANDATE AND PETITION FOR JUDICIAL REVIEW Page 2 of 13
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THIRD DEFENSE

1.
In response to 9 1 of the Petition, Nampa City Respondents deny the same.
2.
To the extent § 2 of the Petition requires a response from Nampa City Respondents,
Nampa City Respondents deny this paragraph.

IL _
S oo PARTIES - . .

In .'rleép;ﬁ‘se to 1{ 3 of the Pétitiéﬁ; N@ﬁ)al Clty Respon'clielﬁt; a.rev withou.t” Sufﬁ;ient |
knowledge of the allegations contained therein and therefore deny the same.
4.
In response to § 4 of the ?etition, Nampa City Respondents admit the same.
VIn response to 1[ 5 of the Petition, Narnpa City Respond;:_r;ts admit the same.

* In response to § 6 of the Peition, Nampa City Respondents admit the same, =

7.
In response to § 7 of the Petition, Nampa City Respondents admit the same.
8.
In response to § 8 of the Petition, Nampa City Respondents are without sufficient

knowledge of the allegations contained therein and therefore deny the same.

CITY OF NAMPA RESPONDENTS’ RESPONSE TO PETITION
FOR WRIT OF MANDATE AND PETITION FOR JUDICIAL REVIEW Page 3 0of 13
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IiL
JURISDICTION AND VENUE

9,
In response to § 9 of the Petition, Nampa City Respondents admit that the Court has
jurisdiction and venue is appropriate for the Writ of Mandate. Nampa City Respondents deny

any and all remaining allegations contained therein.

IV.
STATEMENT OF FACTS

o100

. In tesponse .to 1[ IO of the. Petxtlon Nampa Clty Respondents are wzthout sufﬁcmnt_;{l.*fj[-;_ '
knowledge of the aHeganons contamed therein and therefore deny the same.
11.
In response to Y 11 of the Petition, Nampa City Respondents admit that on August 3,
1995, Goodman 011 Company submitted an applxcatlon to the Clty of vacatlon of 13t Avenue
South between f‘d Street South and 3“1 Street South. Nampa Clty Respondents deny that a trueu"f

Vand accurate copy of the Apphcatmn for Vacatlon is attached to the Petltlon as, there zs no

. attachment mcluded w1th Exhtbxt B whlch references the same Nampa. Clty Respondents deny' i

B _ a:ny and all remannng allegatlons contamed therem

12.
In response to § 12 of the Petition, Nampa City Respondents admit that upon notice, a
public hearing was held, and an ordinance was to be drafted to effect the vacation of 1% Avenue

between 2™ Street South and 3™ Street South. Nampa City Respondents deny any and all

remaining allegations contained therein.

CITY OF NAMPA RESPONDENTS’ RESPONSE TO PETITION
FOR WRIT OF MANDATE AND PETITION FOR JUDICIAL REVIEW Page 4 of 13
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13.
In response to § 13 of the Petition, Nampa City Respondents admit the same.
14.
In response to ¥ 14 of the Petition, Nampa City Respondents admit the same.
15.
In response to § 15 of the Petition, Nampa City Respondents admit that on October 16,

1995 the thlrd readmg of the Ordmance was tabled by the Councﬁ because Pet1tf.oner had not

"met condxtlons of ﬁnal approval of the Ordmance Nampa Clty Respondents deny any'and all

;;J.::Z""remammg sﬂegatzons contamed therem _ R
o ) | 16.

In response to § 16 of the Petition, Nampa City Respondents admit that the Planning

Director sent a letter dated March 1, 1999, the terms and conditions of which speak for

. themselves. Nampe_ City Respondents deny any and all remaining allegations contained therein.

In response to '|} 17 of the Petxtmn, Nampa Clty Respondents adrmt that the Planmng

':‘ dlrector sent a Ietter dated May 29 2001 the terms and condltlons of thch speakh for -

"-..-_themselves Nampa Clty Respondents deny any and all remalmng alleganons contamed therem e

1nc1udmg spec;ﬁcally denymg that the Iet‘cer was sent on March 29, 2001
18.

In response to § 18 of the Petition, Nampa City Respondents admit that on August 4,
2004, the Nampa Fire Department provided written conditional approval of development plans

for the vacated property and the property owned by Petitioner, the terms and conditions of which

CITY OF NAMPA RESPONDENTS’ RESPONSE TO PETITION
FOR WRIT OF MANDATE AND PETITION FOR JUDICIAL REVIEW Page Sof 13
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[ .‘:"allegatlons contamed therem

speak for themselves. Nampa City Respondents deny any and all remaining allegations
contained therein.
19.
In response to § 19 of the Petition, Nampa City Respondents admit that a legal
description was created and provided to the City Clerk’s office to be attached to the Ordinance
prior to it being presented to the City Council for consideration on August 16, 2004, the terms of

the legal descnption speak for themselves Nampa Clty Respondents deny any and all remammg .

In response to § 20 of the Peﬁﬁon, Nampa City Respondents deny the same.
21,
In response to § 21 of the Petition, Nampa City Respondents admit the same.

22.

' n i;espoziée' 09 22 of the Petition, NampaClty Réspondents admit that the City Clerk. =

delxvered the Ordmance to the Idaho Press Tnbune on August 19 2004 whlch was the deadhne

o "_".-for pubhcatlons w}uch would be m the Idaho Press Tnbune on August 23 2004 Nampa Clty‘? ﬁ" i

£ o :Respondents deny any and all remalmng aHegatmns eontamed therem .

23.
In response to Y 23 of the Petition, Nampa City Respondents admit that on August 19,
2004, the City Clerk contacted the Idaho Press Tribune and pulled the ordinance from

publication. Nampa City Respondents deny any and all remaining allegations contained therein.

CITY OF NAMPA RESPONDENTS’ RESPONSE TO PETITION
FOR WRIT OF MANDATE AND PETITION FOR JUDICIAL REVIEW Page 6 of 13
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24
In response to § 24 of the Petition, Nampa City Respondents admit that the Ordinance
was officially vetoed on September 2, 2004. Nampa City Respondents deny any and all

remaining allegations contained therein.

V.
CLAIMS FOR RELIEF
Count One-Writ of Mandate

| In response to 1] 25“_of the Petmon Nampa C1ty Respondents reailege.and lncorporatl
nhérem ‘ny reference thelr resi;onses answers to 1]1[ 1—24 above e T
26.
In response to § 26 of the Petition, Nampa City Respondents specifically deny that
Goodman Oil Company does not have a plain, speedy and adequate remedy in the ordinary
- course of law Nampa Clty Respondents are without sufﬁclent lmowledge of the remazmng'-:_;__g:" "
' allegatlons in 1{ 26 of the Petmon and therefore deny.the samé | o | | A

o 27

| In‘n.aspon.s‘e to 1] .27 .of tixe Pentmn the lsa:fné 1s a legal coﬁ#lﬁsmn énd no res?ons:ve_:-:f:----v_ '
| pleédmg is requu'ed To the extent a response is requlred the Idaho Statutes speak for'i'r '
themselves.
28.
In reéponse to § 28 of the Petition, the same is a legal conclusion and no responsive
pleading is required. To the extent a response is required, the Nampa City Code speaks for itself.

29.
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In response to § 29 of the Petition, the same is a legal conclusion and no responsive
pleading is required. To the extent a response is required, the Nampa City Code speaks for itself.
30.

In response to § 30 of the Petition, the same is a legal conclusion and no responsive
pleading is required. To the extent a response is required, the Nampa City Code speaks for itself.
31.

In response to 1] 31 of the Peﬁtmn, the same 1S a 1ega1 concluszon and no responswe

Gy ‘_‘_‘pleadmg is reqmred To the extent a response is requlred the NamPa C1ty Code Speaks fOF “531

In rlespooseto 132 0f the Petision, Nain.pa‘Citly"Respondents oeﬁy ﬁle same,
33.

In response to ¥ 33 of the Petition, Nampa City Respondents admit the same.
34.

| Inresponse to ‘I[ 34 ofthe Petiti_oh, NampaCity Respondents deny the same o

Count Two-Judi.ci.el Review

In response to 1] 35 of the Petmon Nampa Clty Respondents reallege and 1ncorporate o

herein by reference thelr responses answers to 1{1] 1- 34 above.
36.
In response to § 36 of the Petition, to the extent a response is required, Nampa City
Respondents deny the same.
37.

In response to § 37 of the Petition, Nampa City Respondents deny the same.

CITY OF NAMPA RESPONDENTS’ RESPONSE TO PETITION
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38.
In response to Y 38 of the Petition, Nampa City Respondents admit that regular council
matters took place on August 16, September 7, and September 20, 2004, and that, per the
ordinary practice of the Nampa City Respondents, the proceedings were tape recorded. Nampa

City Respondents deny any and all remaining allegations contained therein.

39.
In response to § 39 of the Petition, Nampa City Respondents:

| C. Deny.
D. Deny.
E. Deny.

“ 40,

I osponse 040 of he Peiion, Nampa Ciy Respondenisdeny the same as s vagis

and unintelligible, and does not appear to be an allegation directed to these parties.

In response. to 1[ 41 of the Petltxon, Nsmp g Clty‘ Respondents adnnt -tha 1 servzce of the..,
Peﬁﬁon has been made upon the Councﬂ Nampa City Respondents are thhout sufﬁment' o
knowledge of the remaining allegations in Y 41 of the Petition and therefore deny the same.

42,
To the extent the Prayer for Relief within the Petition contains affirmative requests for

relief or factual allegations regarding this matter, those requests and allegations are denied and

Petitioner should take nothing herefrom.
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AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

Petitioner has failed to demonstrate a “clear legal right” to the relief sought.

SECOND AFFIRMATIVE DEFENSE

Petitioner has failed to state a claim upon which relief can be granted because it is not

entitled to the relief it seeks.

THIRD AFFIRMATIVE DEFENSE

The Nampa C1ty Respondents do not have a ciea:r Iegal duty to perform the acts requestedf ‘ 8

:I;;.l‘by Petltlener A : |
| FOURTH AFFIRMATIVE DEFENSE
The relief sought by Petitioner to be compelled is neither ministerial, nor executive in
nature.
FIFTH AFFIRMATIVE DEFEN SE

The rehef sought by Petltmner to be compelled requlres the exerc:se of dlscretlon

_ SIXTH AFFIRMATIVE DEFEN SE

Petltloner has speedy and adequate remed1es at law to resolve thxs matter RN 7‘ o

SEVEN’I‘H AFFIRMATIVE DEFEN SE

Petztzoner seeks spemﬁc performance of an agreement between Petmoner and
Respondent Duro-Bilt Generator, Inc. (*Duro-Bilt”). The Writ of Mandate is an inappropriate
legal vehicle for Petitioner’s attempt to seek specific performance of the Property Owner Street

Vacation Agreement.
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EIGHTH AFFIRMATIVE DEFENSE

The ordinance vacating the relevant portion of First Avenue South in 1995 was
conditional. Petitioner failed to mest those conditions in a timely fashion. |
NINTH AFFIRMATIVE DEFENSE
The ordinance vacating the relevant portion of First Avenue South in 2004 was never
effective. Petitioner failed to meet those conditions in a timely fashion.

TENTH AF FIRMATIVE DEFENSE

Petltloner falled to meet the condltmns reqmred by the Nampa Flre Department in order S

'.:f_;rl;'._for the ordmanc, o be approved e
| ELEVEN’I‘H AFFIRMATIVE DEFEN SE
Petitioner failed to inform the Nampa City Respondents, or any of them, that Petitioner

had failed to meet the conditions required by the Nampa Fire Department in order for the

ordmance to be approved

TWELFTH AFFIRMA’I‘IW DEF ENSE

The Mayor § veto occurred pnor to the ordma:nce takmg effect by v1rtue of 1ts pubhcatxon ‘

" and was proper

o THIRTEEN'I‘H AFFIRMATIVE DEFENSE

| Tﬁe .‘Meyo.r Alia‘roperly Vetoed the ordmanoe vacatmg 1St Avenue South because the
requirements of Idaho Code § 50-1321 were not satisfied prior to the ordinance’s effective date.
FOURTEENTH AFFIRMATIVE DEFENSE
The ordinance, if passed, would be void as a matter of law because all adjoining

landowners had not consented to the vacation of the public street, as required by Idaho Code §

50-1321.
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FIFTEENTH AFFIRMATIVE DEFENSE
Petitioner failed to infonn.the Nampa City Respondents, or any of them, that Petitioner

had failed to get written consent to the vacation of the public street from all adjoining

landowners, as required by Idaho Code § 50-1321.

SIXTEENTH AFFIRMATIVE DEFENSE

Petitioner has failed to exhaust its administrative remedies for appeal of the decision of

the Nampa City Respondents

B SEVENTEENTH AFFIRMATIVE DEFENSE

i 'f.-f'?.‘ ‘. .Petxltlsnsr 1s not entltied to an order requmng t: & amendment of the ordmance .
EIGHTEENTH AFFIRMATIVE DEFEN SE |
Thst Petitioner has unclean hands by its actions of failing to properly disclose the lack of
consent of adjacent landowners and failure to meet the conditions necessary for approval of the

Ordinance. Thus Petmoner cannot mamtam an action in equlty

NINETEENTH AFFIRMA’I‘IVE DEFENSE

- That Pet1tzoner was gullty of laches and unreasonable delay in bnngmg th1s action and in

M :assertmg any cause of action agamst Nampa City Respondents and thst’ such laches and b

. :wa"jlmueasonable delay were w;thout good cause and substantlally prejudlced the Nampa Czty" i
| Responden‘zs.l | o | |
TWENTIETH AFFIRMATIVE DEFENSE
Petitioner’s petition for judicial review is untimely.
RESERVATION OF RIGHTS

Defendants reserve the right to amend their answer and to assert additional affirmative

defenses as discovery progresses in this case.
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ATTORNEY FEES

Nampa City Respondents are entitled to attorney fees against Petitioner under 1.C. §§ 12-
121, 12-117, and Idalio Rule of Civil Procedure 54.

B
DATED this 5" day of November, 2004.
WHITE PETERSON, P.A.

5B Kormanik, Tor the Firm
‘ eys for Nampa. City Respondents

i CER'I‘IFICATE F SERVICE

I the under51gned do hereby certlfy that a true and correct copy of the foregomg‘-".

instrument was served upon the following by the method indicated:

John C. McCreedy Hand Delivered
McCREEDY LAW OFFICE, P.C. .y Mailed
Attorney at Law ‘ >¢ Faxed

1199 N. Shoreline Lane Sulte 260 208.383.9511

- Boxse Idaho ,83702

',’f".f‘Bmse,m 83702

' ChnstopherE Yorgason o | - I—I‘aﬁd:DeliLvered
MOORE, SMITH, BUXTON & TURCKE g Mailed

~“225N. gt St.; Ste. #420 _Faxed .
* 208 331 1202

DATED thls | day of November 2004

White Peterson, P.A.

. EAWork\NWarapa City\Goodman Oif Co\Pleadings\pld enswer 10-28-04 wy.doc
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John C. McCreedy [ISB No. 3823]
McCREEDY LAW OFFICE, P.C.
3184 Elder Street

Boise, Idaho 83705

Telephone No. (208) 383-6521
Facsimile No. (208) 383-6688

Attorney for Petitioner

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF

THE STATE OF IDAH{) IN AND FOR THE COUNTY OF CANYON St

Case No.: CV 04-10007

Petitioner,

vs. PETITIONER’S MOTION TO AMEND

CITY OF NAMPA, a corporate body politic;
THE CITY COUNCIL of the CITY OF
-NAMPA; MAYOR TOM DALE, in his capacity | ~ - -
*oas! Mayor of  the City: “of Nampa, ‘DIANA |
LAMBING, in her capacity as City Clerk; and
SCOTTY’S DURO—BH,,T GENERATOR }NC
R anIdaho.c" FORE N

?etitioner, Goodlﬁan 0il Compa.,ny,‘ 5y émd through its cbunsel, and pursuant to LR.C.P,
15(a), hereby moves for leave of Court to amend its Petition for Writ of Mandate and Petition for
Judicial Review. Petitioner seeks to add Bart McKnight, and Bradley G. Blamires and Tamara D.
Blamires, as Respondents/Defendants, to add claims for breach of contract against
Respondents/Defendants Scotty’s Duro-Bilt Generator, Inc. (“Duro-Bilt”) and the Blamires, and to

add claims for tortious interference with contract against Bart McKnight and Duro-Bilt. Petitioner’s

PETITIONER’S MOTION TO AMEND- |
000059



proposed First Amended Petition for Writ of Mandate, Petition for Judicial Review, and Complaint
and Demand for Jury Trial is attached hereto as Exhibit A. This Motion is supported by the
Affidavit of John C, McCreedy in Support of Petitioner’s Motion to Amend, by a Memorandum, and
by the record in this matter.

ORAL ARGUMENT IS REQUESTED.

DATED this 7th day of January, 2005,

Atto' ey for Pétltloner

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 7th day of January, 2005, 1 caused to be served, by the
N method(s) mdlg ited below, |
e ’I‘O AMEND po

L GuyHallam _ e
- WHITE PETERSON, P.A;.

='5700 East Franklm Road Smtc 200

(208) 466-4405

Christopher E. Yorgason X US. Mail
MOORE SMITH ~ Hand Delivered
225 N 9™ Suite 420 Federal Express
Boise, Idaho 83702 X Fax Transmission

(208) 331-1202

MW
John U’Jreedy

PETITIONER’S MOTION TO AMEND- 2
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John C. McCreedy [ISB No. 3823]
McCREEDY LAW OFFICE, P.C.
3184 Elder Street

Boise, Idaho 83705

Telephone No. (208) 383-6521
Facsimile No. (208) 383-6688

Attorney for Goodman Oil Company

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF IDAHO

INANDFORTHE COUNTY OFCANYON .

- FIRST AMENDED PETITION FOR
vs. WRIT OF MANDATE, AND PETITION
FOR JUDICIAL REVIEW, AND
CITY OF NAMPA, a corporate body politic; the | COMPLAINT AND DEMAND FOR
CITY COUNCIL of the CITY OF NAMPA; JURY TRIAL
MAYOR TOM DALE, in his ¢apacity as Mayor
of the City of Nampa;, DIANA LAMBING, in
- :her capaclty as City Clerk; _aBé.SCOTTY’S '

‘corporatxonw;' BART"'MCKNIGHT ludmdualiv

and as Premdent of Scotty’s Duro-Bilt: o o
- Generator, Inci; and BRADLEY G. BLAMIRES P
and: TAMARA D ‘B AMIRES husband and BRI
w1fe | u

" Respondents/Defendants, |

Petitioner/Plaintiff, Goodman Qil Company, by and through its attorney of record

John C. McCreedy of the firm McCreedy Law Office, P.C., complains and alleges as follows:

FIRST AMENDED PETITION -1
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L.
NATURE OF THE CASE

1. This action is brought pursuant to Title 7, Chapter 3, Idaho Code. Goodman
Oil Company (“Goodman™) seeks a Writ of Mandate compelling the City of Nampa, pursuant to
Idaho Code § 50-901, to publish Ordinance No. 3374 {racating First Avenue South between 2nd
Street South and 3rd Street South in Nampa, Idaho. The Ordinance was fully approved by the

Nampa C1ty Council and Mayor Tom Dale on August 16, 2004. On August 16, 2004, the Mayor

- decla:red the Ordmance"passed and ‘dlrected- the City Clerk to record the Ord‘ hanceé as requ:red hy-.,. Sl

- .'law .'The Clty lerk then sent the Ordmance to th daho Press Tribune for publicat

“‘on Sepfémber 2, 2004 the Ma;;o; vetoeci the Ordmance Goodman %Qemp&ay contends that the
Mayor had no legal authority to veto the Ordinance after it was fully approved and deposited with the
City Clerk for publication.

2, Thisisalsoa petition for judicial review brought pursuant to Idaho Code § 50-

: .7_‘}”1322 and the'Idaho Admmlstratwe Procedure Act Titie 67 Chapter 52 Iciaho Code Goodman Qﬁf; _

Gempaﬁy seeks an order settlng as1de the Nampa Clty Councll’s demsxon to require a dedlcated ‘

N " foot mgress/egress and utlkty easement on the westerly portlon of F:rst Avenue South

3. ThlS is a]so an actwn for breach of contract agamst Scotw s DUI‘O—BIH

Generator, Inc., and Bradley G. and Tamara D. Blamires. Goodiman seeks damages and specific

performance,
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iI.
PARTIES

34.  Goodman Oi-Company is a corporation organized under the laws of the State
of Idaho, with its principal place of business in Ada County, Idaho,

45.  Respondent City of Nampa (“City”) is a corporate body politic of the State of

Idaho.

56, Respondent City Courwﬂ of the City of Nampa (“Councﬂ”) is the govermng

. body for the pity-.ofNampa,kand is granted the authority by Idaho Code § 50-903 and Naimpa City -~

* Respondent Mayor Tom Dale (“Mayor™) is the Mayor of the City of Nampa, "
and resides in Canyon County, State of Idaho.
#8.  Respondent Diana Lambing is the City Clerk ofthe City of Nampa and resides

'.111 Canyon County, State of Idaho,

”resu.les in Canvc\n Countv, Idaho |

11. Respondents/Defendants Bradley G. Blamires and Tamara D, Blamires

{together, “Blamires’™) are husband and wife and reside in Canyon County, Idaho.
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1L
JURISDICTION AND VENUE

912. The Court has jurisdiction in this matter pursuant to Title 7, Chapter 3, Idaho

Code:; Idaho Code § 50-1322 and Title 67, Chapter 52, Idaho Code; and Idaho Code § 1-705, Venue

in Canyon County is appropriate under Idaho Code §§ 5-401, 5-402, -and-5-404, and § 67-3272.

Iv.
STATEMENT OF FACTS

{-913 On Augustz 1995 SeettysDuro»Bﬁt Geﬂepater——iee—

i Trust,TJ ForestlmandGoo man OiLCe ';_entered mto. Prope

L lﬁ‘:.Agreement ‘(‘ ‘Vacat:on Agreement”) whereby the pames consented to the Clty of Nam’ racatio

as pubhe right-of-way of First Avenue South located between Blocks 16 and 19 of Pleasants
Addition to the City of Nampa, Canyon County, Idaho. A true and accurate copy of the Vacation

Agreement is attached to this Petition as Exhibit A. Pursuant to the Vacation Agreement, the parties

_granted and conveyed among themselves a perpetual easement upo the eV cat d pro : rty for the:.

B "-'purpose of 'aceess to and from thelr property The partzes also agreed to fully coop:

o _Vthe purpose and mtent_of the Vacation Agreement was. aeeomphsh d; a

as ement m proportlon to the amount of property they o

S A.‘-Vemie‘ South, -

1414. On August 3, 1995, Goodman Oil-Coempany-submitted an application to the

City for vacation of First Avenue South between 2nd Street South and 3rd Street South. A true and
accurate copy of the Application for Vacation is attached to this Petition as Exhibit B.

1215, On September 5, 1995, a public hearing was held and the Council approved

the vacation of First Avenue South between 2nd Stréet South and 3rd Street South.

FIRST AMENDED PETITION -4
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+316. On September 18, 1995, the first reading of the Ordinance vacating First
Avenue South between 2nd Street South and 3rd Street South was completed by the Council.
+417. On October 2, 1995, the second reading of the Ordinance was completed by

the Council.

1518, On October 16, 1995, the third reading of the Ordinance was tabled by the

Council.

Director for the Clty e{-N&mpa stated thaf “once a plan for development of the site has been

prepared, presented to, and approved by the Fire [D] epartment I wili request the City Council take
the matter of the street Vacatlon off the table and complete then: action vacatmg the street.” A true

. and accurate COpY 4 of the Planmng Dlrector s letter dated March 1, 1999 is attached to this Petitionas -

Exhlbzt C

20.__The Vacation Agreement is binding upon the successors and assigns to the " | . .~

names to t’hq:Agmem.ﬁmtt _On or about F c_b_manf 6200 1, the Blamires became the owners of r_eal'—i

- _':‘1':')‘1*6néﬁvﬁéijbi;éét" o~ ndﬁrﬁélv ’ab&fibh 0

Pleasants Addition to the Citv of Nampa Countv of Canvon, Siate of Idaho as deszonated on the

official plat filed with the Office of the Ca‘nvon County Recorder. The Blamires are successors and

assigns fo a party to the Vacation Aereement and are bound by thé Vacation Agreement,

1+7#21. On March 29, 2001, the Planning Director for the City e-f—N&Hip& again

confirmed that the vacation of First Avenue South between 2nd Street South and 3rd Street South

FIRST AMENDED PETITION -5
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R dedicated twenty (20) foot W1de ﬁre pparatus access road A true and aocurate

had been approved by the Council on September 5, 1995. In a letter dated May 29, 2001, the
Planning Director for the City ef Nampa stated that “once a plan for development of the site has been
prepared, presented to, and approved by the Fire [D]epartment, I will request the City Council take
the matter of the street vacation off the table and complete their action vacating the street.” A true

and accurate copy of the Planning Director’s letter dated March 29, 2001 is attached to this Petition

as Exhibit D.

22,

3 “On July 28,2004, Goodman entered into a Purchase and Sale Agreement with | .

contingent upon the City completing the vacation of First Avenue South in a manner acce table to

Goodman and Wiley,

23._ Bart McKnight and Duro-Bilt had knowledge of the contract between

_ _“_GOOdman and Wﬂe

4824 On August4 2004 the Nampa Fire Department provzdedwn en cond

10nal N

. approval of development 'plans for_ the:vacated property and the property owned by= Goodman, ot

Department’s memorandum dated August 4, 2004 is attached to this Petition as Exhibit E.
1925, Between August 11 and August 16, 2004, the City created a legal description
for the vacation of First Avenue South that required a fifty (50) foot ingress/egress and utility

easement to be maintained on the westerly portion of First Avenue South.

FIRST AMENDED PETITION -6
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2026. The only public utility located within the existing right-of-way for First l
Avenue South is a municipal waterline that runs down the center of the right-of-way for First Avenue
South.

2¥27. On Augtist 16, 2004, the vacation Ordinance (“Ordinance No. 3374} was ’
approved by the Council and the Mayor. At the Council meeting held August 16, 2004, the Mayor
declared Ordinance No. 3374 passed and directed the City Clerk to record it as required by law.
© . 2228, Onorabout Au'g.uétl'?a 2004, the City Clerk delivered Ordinance No, 337410

and Duro-Bilt contacted the Citv and attempted to verbally withdraw Duro-Bilt’_s consent to the

vacation of First Avenue South. Neither Mr. McKnight nor Duro-Bilt notified Goodman that Duro-

Bilt had attempted to withdraw its consent to the vacation.

2330, Sometime after August 17,2004, but prior to August 2

contacted the Idaho Press Tribune anid cancelled the request o publish Ordinance

- 2431, OnSeptember 2, 2004, the Mayor officially vetoed the Ordinance No. 3374

" Mayor and signed by the Mayor and City Clerk on August 16, 2004, and then vetoed by the Mayor
on September 2, 2004, is attached to this Petition as Exhibit E.

32, On September 3, 2004, Bart McKnight and Duro-Bilt sent a letter to the City

attempting to withdraw Duro-Bilt’s consent to the vacation of First Avenue South. Duro-Bilt did not

send a copy of its letter to Goodman or otherwise inform Goodman that it had attempted to withdraw

_its consent to the vacation,
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33. At no time prior to the Mayor’s veto of Ordinance No. 3374. did the Mavor or

the City give Goodman notice of Duro-Bilt’s attempt to withdraw its consent to the vacation of First

Avenue South.

34. On December 3, 2004, the Blamires attempted to withdraw their consent to the

vacation of First Avenue South.

V.
CLAIMS FOR RELIEF

2636. Goodman Oi-Cempany does not have a plain, speedy and adequate remedy in

the ordinary course of law. Goodman Oil-Company-has entered into a contract to sell its real

‘property adjacent to. Flrst Avenue South The pu:rchase and sale agreement is was contmgent upon

7’_15?3 7 Idaho Code '§ 5 0—902 requlres that a maj orlty vote of a cxty counczI is needed

for the passage or adoption of every ordinance. Ordinances are to be read on three different days,
unless the city council dispenses with the reading. /d. Following passage by the city council, the
mayor has the authority to sign or veto any ordinance. Idaho Code § 50-611. If an ordinance is
vetoed by the mayor, the city council may override the veto by a vote of one-half plus one of the

members of the council. Jd. If the mayor neglects or refuses to sign an ordinance or returns the
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i passed on one of the feiiewmg dates the date of a,pproval by the Mayor, the  date of passage over the e

ordinance with his objections, the ordinance shall become law at the next regular meeting of the city
council without his signature. /d.

2838. Nampa City Code § 2-2-3-3 requires a majority vote of the Council for the
passage of an ordinance. Following the passage of an ordinance, Nampa City Code 2-2-3-4 directs
the City Clerk to sign the ordinance and to add the date of its passage by the Council. The ordinance
must then be presented to the Mayos within three (3) days for his approval. If the Mayor approves

the ordinance, he must attach his signature to the ordinance. /d. . . . .

writing, to the next regular Council meeting after the ordinance was presénted to the Mayor for
approval. The Council is then required to reconsider the ordinance and may override the Mayor="s

veto by an affirmative vote of one-half plus one of the Council members. Id.

) 3@40 Nampa Clty Code 2- 2-3 6 prov1des that an ordinance shall be: conmdered_‘ PP

- Mayor— s veto o1 the date ef the next regular meetmg afier the ordinance was presented- for.. |

'approval 1f the Mayor has refused or negle

" 3-141 Nampa City Code 2 2-3 7 states that an ordmance shall take effect and be |

force from and after its passage, approval and publication. An ordinance is deemed published when
it appears in one issue of the official newspaper within the City. Xd.
3242, Case law establishes that Mayor Dale did not have authority to veto Ordinance

No. 3374 after he approved the Ordinance and then deposited the Ordinance with the City Clerk for

FIRST AMENDED PETITION -9
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publication. In Pulskamp v. Martinez, 2 Cal.App.4th 854, 3 CalRptr.2d 607 (1992), the Court

stated:

However, as demonstrated by decisions from this state and other
jurisdictions, it must be concluded that once a chief executive has
relinquished possession of legislation with his signature and
transmitted it to the appropriate depositary agent (in our case the city
clerk), the measure="s character as a properly enacted law becomes
immutable,

Pulskamp, 3 Cal Rptr.2d at 612 (footnote omitted).

that the Mayor d1rected the City Clerk to record Ordinance No. 3374 as requared by law. The City
Clerk then forwarded the Ordinance to the Idaho Press Tribune for publication on August 23, 2004,

Sometime thereafier, the City Clerk contacted the Idaho Press Tribune and cancelled the request to

pubhsh the Ordinance.

444, : The_Mayor‘relmqmshed possessmn and control of_Ordman':IN:MV'A3374M'-”. |

transmztted the Ordmance to‘the Clty Clerk for pubhcatlon Ordmance No. 3374 was therefore

2004, or at anytime thereafier.

Count Tw"o' - J udicial Review

3545. Goodman O#-Cempany re-alleges all prior allegations set forth in this
Petition.

3646. Goodman Oi#-Cempany-seeks judicial review of the Council’s decision to
require a dedicated twenty (20) foot wide fire apparatus access road within the confines of the

vacated right-of-way. Goodman Oil-Genpany also seeks judicial review of the Council’s decision to
FIRST AMENDED PETITION - 10
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require a fifty (50) foot ingress/egress and utility easement to be maintained on the westerly portion

of First Avenue South,
3747. Goodman-Oi-Cempany’s Petition for Judicial Review is timely. The City

Council="s initial decision was rendered August 16, 2004 —Fhe-timefor-filing-the Petition—for

and Goodman il

Company pursued exhaunsted administrative remedies through September 20, 2004.

8848 : T he Councxl’s dq}ibgratigns on Ordinance No. 3374 took place on August 16

_f:_-- Septemberﬁ and Septem

of those recordmgs o

and the Clty Clerk ‘has possess on

3949 Pursuant to LR.C.P. 84(d)(5), Goodman Q{-I—Gemp&ayldentlﬁes the folIowmg

preliminary list of issues it intends to assert on review:

A. The Council’s decision to require a twenty (20) foot wide dedicated

fire apparatus access road, and the Council’s decision to.require a . -

- fify (50) Toot casement, are in violation of -céhstltutlonal or statutory -

: pI'OVlSlOIlS EEa
o B l,::_.‘The Councﬂ’é decwlons .ére 1# excess of the- ;tatutﬁry authonty of the..;: S
Councﬂ;._- . CER - g FRI ‘
C. ‘The Council’s decisions were made upon unlawful procedure;
D. The Council’s decisions are not supported by substantial evidence on

record as a whole; and

E. The Council’s decisions are arbitrary, capricious or an abuse of

discretion.
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AAAAAAAAA

4950. Goodman Oil Company requests a franscript of the proceedings held on

August 16, September 7 and September 20, 2004.

4151. Counsel for Petitioner certifies that service of this Petition has been made

upon the Council, and that the estimated fee for preparation of the transcript and record will be paid

as soon as ecunsel-for Petitioner’s receives objections to the an estimate are resolved by the Court.

Count Three — Breach of Contract

1

52.._Goodman .ré-allégqé all prior allegations set, forth in this Pefition.

54, Duro-Bilt and the Blamires breached the Vacation Agreement. Among other

things, the attempt by Duro-Bilt and the Blamires to withdraw their consent to the vacation of First

Avenue South is a breach of the following obligations set forth in the Vacation A_ﬁegm_ar;t_:

- A.___The obligation to consént to the vacation of First-Ave

. The obligation to grant and convey'a perp

- V@Q_at&& street for the 'pumoseldf 'a¢c'¢ss'td"iénd.:'ffdgnfthe' pa:r'ties‘_’.; '

of the Vacation Agreement is accomplished;

D. The obligation to execute a formal agreement recognizing the parties’
rights and obligations;

E. The obligation to share equally in the maintenance of the easement in

proportion to the amount of property each party owns; and

FIRST AMENDED PETITION - 12
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" 'C._ Theobligation to fully cooperaté to ensure that the purpose and intent |




F. The promise that the Agreement is binding upon the parties’

successors and assigns.

55. Goodman has been damaged by Duro-Bilt’s and the Blamires’ breach of the

Vacation Agreement in the amount of at least $100,000 or in a more specific amount to be proven at

trial. Duro-Bilt’s breach of the Vacation Aereement caused Goodman to lose the sale of its property

to Wiley. The Blamires® breach of the Vacation Agreement has reduced the fair market value of

~ Goodman’s real property. -

57. Goodman is entitled to specific performance of the Vacation Agreement.

58. Goodman has performed all obligations it is required to perform under the

Vacation Agreement.

59, Duro-Bilt and the Blamires have failed and refused. and continuetto fail and |

refuse; to perform thie terms and conditions of the Vacation greem'é:.ﬁ._t.;.

60 ,qu_dl_na;_q"slé 'al‘:grggciies'a ahlgtPL}gQ—Bi_lt and the-Blam:ir@s a:;k;"jnacie u_afcé“;'_-

6L . A'balance of the equities betweer the parties favors specific enforcement of | . L

- the Vacation Agreement. -

02, Goodman is entitled to a decree of specific performance of the Vacation

Agreement,

Count 3 — Tortious Interference With Contract

63. Goodman re-alleges all prior allegations set forth in this Petition.

FIRST AMENDED PETITION - 13
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64. A contract existed between Goodman and Wiley for the purchase and sale of

Goodman’s property abutting First Avenue South.

6S. Bart McKnight and Duro-Bilt had knowledge of the contract between

Goodman and Wileyv.

66. Bart McKnight and Duro-Bilf intentionally interfered with the contract

between Goodman and Wiley, causine a breach of that contract.

. 67.__ Goodman has suffered injury resulting from the breach of the contract between |- -

68, Bart McKnight and Duro-Bilt are liable to Goodman for the tort of

interference with contract in the amount of at least $100.000, or in a more specific amount to be

proven at trial,

- WHEREFORE, Petitioner/Plaintiff Goodman Oil Company requests the foll

e \ -..-

L relief

- ,.1,',: A Entry of an Order declanngthat cimanceN03374 has been fully pproved G

: : | “and passed and has become Iaw,.

o 5 2. Entry of an Order declanng that Mayor Dale had no- authority ‘to veto'.}"-z":f:"‘:
Ordinance No. 3374, and therefore his veto of Ordinance No. 3374 is null, void and of no effect;

3. Entry of an Order directing the City Clerk of the City of Nampa to publish

Ordinance No. 3374 as soon as reasonably possible;

4. Entry of an Order setting aside the Council’s decision to require a dedicated

twenty (20) foot wide fire apparatus access road;

FIRST AMENDED PETITION - 14
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5. Entry of an Order setting aside the Council’s decision to require a fifty (50)
foot ingress/egress and utility easement to be maintained on the westerly portion of First Avenue

South; and

6. Entry of a Judgment against Bart McKnight, Duro-Bilt and the Blamires in the

amount of at least $100.000, or in a more specific amount fo be proven at trial;

7. Entry of a decree requiring Defendants to specifically perform all of their

-, contractual obligations set forth in ..E? Vacatidi{AQrecment;, Lol i

~and against the City of Nampa pursuant to Idaho Code §12:117 or

9, For an award of costs and attorneys fees against Bart McKaight, Duro-Bilt and

the Blamires pursuant to Idaho Code 88 12~120 and 12-121, or other applicable law: and

10. ___ For such other and further relief as the Court deems just and proper.

*Jobn C: McCreedy,
. Attorney for Plaintiff

FIRST AMENDED PETITION - 15
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O ds Mayor

Sy ‘an Idaho corporatzon,

John C. McCreedy [ISB No. 3823]

McCREEDY LAW OFFICE, P.C. F o B, D v
3184 Elder Street e *’2; PM.
Boise, Idaho 83705 | JAN 0 7 2005

Telephone No. (208) 383-6521 CANYO

Facsimile No. (208) 383-6688 G ARE%S%%NEE!%%?K

Attorney for Petitioner

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF

- THESTATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON;

| 'C'asé:Nt')-;: CV 04-10007

Petitioner,

VS. AFFIDAVIT OF JOHN C. MCCREEDY
IN SUPPORT OF PETITIONER’S
CITY OF NAMPA, a corporate body politic; | MOTION TO AMEND

THE CITY COUNCIL of the CITY OF
'NAMPA MAYORTOM DALE in his capacity e
« ,f_the Clty___of Nampa DIANA |

" LAMBING, in her capacity as City Clerk; and |
SCOTTY'S DURO—BILT GENERATOR ]NC

STATE OF IDAHO )
) ss.
County of Ada )
JOHN C. McCREEDY, being duly sworn on oath, deposes and says:

1. I am counsel of record for Petitioner and make this affidavit based upon my own

personal knowledge. Iam competent to testify to the matters stated herein.

AFFIDAVIT OF JOHUN C. MCCREEDY IN SUPPORT OF PETITIONER’S MOTION
TO AMEND- 1 - :

0000867



2. Attached hereto as Exhibit A is a true and accurate copy of the letter agreement
signed by counsel for the parties on January 5, 2005.

3. Attached hereto as Exhibit B is a true and accurate copy of the letter dated September
3, 2004 from Bart McKnight, President/Owner, Duro-Bilt to the City of Nampa.

4. Attached hereto as Exhibit C is a true and accurate copy of the letter dated December
6, 2004, that I received from counsel for the Nampa Respondents.

3. Aftached hereto as Exhibit D is.a true and accurate copy of the warranty deed. .

LA DATED- this 7th day of January, 2(

@ZMMW

J oiI:/Creedy
SUBSCRIBED AND SWORN To befor this 7th day of January, 2005,

e YP' LICFORIDAHO |
_ Res1d1ng at; L)oo
: My Comm1ssmn Expzres Sila l0l i

AFFIDAVIT OF JOHN C. MCCREEDY IN SUPPORT OF PETITIONER’S MOTION
TO AMEND-2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 7th day of January, 2005, I caused to be served, by the
method(s) indicated below, a true and correct copy of the foregoing AFFIDAVIT OF JOHN C.
MCCREEDY IN SUPPORT OF PETITIONER’S MOTION TO AMEND upon:

T. Guy Hallam X __ U.S. Mail
WHITE PETERSON, P.A. Hand Delivered
5700 East Franklin Road Suite 200 Federal Express
Nampa, Idaho 83687-7901 _X__ Fax Transmission
(208) 466-4405

.ChnstopherE Yorgason U S Maﬂ

John €. McCreedy O

AFFIDAVIT OF JOHN C. MCCREEDY IN SUPPORT OF PETITIONER’S MOTION
TO AMEND- 3.
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¥
WHITE PETERSON
ATTORNEYS AT LAaw
rossiatomall (.‘mvow“{?“gﬁni? TR bAND CinvyER g”m,:]m i
JULe K oy Frecnng SO0 B, Frankun Ro,, Suirs 200 Pumie A, Purerson
gmxmz gltﬁmm NAMEFA, IDARS 836877901 mﬁ?‘%‘m .
< RAY, THL (208)460-9272 var
o R R
OHN R. KORkMANE ¥ whiltpetersorcom - il
WELLEANE A, IECRAOW bl :ﬁmg?\fi
Jannary 5, 2005
Delivered via Facsimile
Orzgmai b}g U .S'. M‘ad . B
-' :‘J’ohuC McCreedy Chns Yorgason . ) S
- MoCreedy Law orﬁce,r € Moot Smit, “Butor, and Take
3184 Elder Sti. LT 228N, 9™ St Suite 4200 S
Boise, ID 83705 " Boise, ID 83702

Re:  Goodman Oil Company v. City of Namipa, et al., Case #CV 04-10007

Dear Gentleman

... Thisletteris being sent m fonow-up 1o’ my telephone conversauons with you both: In lightof - .

L my chcnts’ a.nd my schedulmg issues, John has agreed 1o vacate the deposmons curwntly wheduled ]
for January 7, 2005, The dcpnsmons will be reset to February 7 and 8, 2005, Although JYohn
mentioned the possibility of cxecuung some snpulanon related to the parties” agreement to vacate -

- . and reschedule deposzuons, itis my | behef that this letter agreement will suffice. Thavetakenthe = - -
* liberty ofpumng the terms of our agreement in this forsm, and have included 2 s:gnamrc lme forallof = _

. theaitomeya to indicate their agreement. I trust that sither of you will fcncl fm'. to contact meif thcrc' e

 is some dlsagreemaat a 1o the terms or‘form ofthxs agwement T R

In consideranon of the agreemm to vacate tha deposmnns, the parnes have mutually agreed |
as follows:

(1)  The City of Nampa respondents agree that they will not file a dispasitive motion until
after February 8, 2005;

) Scotty’s Duro-Bilt Generator, Inc. agrees that it will not file a dispositive motion
until after February 8, 2005;

(3) All pasties agree that subpoenas need not be issued by Mr. McCreedy in orderto gain
attendance of the deponents af the depositions on February 7 and 3, 200S; Simple
notice of depagitions shall suffice; and

000070
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McCreedy Lettar
January 5, 2008
Page2of 3

(4)  Chxis and I will consult with our respective clienis in order to inform Mr. McCreedy
of any scheduling issues thar need to be accommodated on Febmary 7 and 8, 2005.!

John, I would also like to take your client’s depesition on one of the dates mentioned above,
X certainly do not mind completing his deposition after the others are completed, Iwould expect that
I waonld need less than one (1) hour to complets the deposition. Although I have not talked to him
about it, T would expect that Chris might have some questions for your client as well, Please talk
with your cltent and provide Chris and I with your preference for scheduling his deposition on
Febmary 7 or 8% Thank you for your attention to this matter.

I appreciate your mxdcranon,_gn vacating the depesitions, -

LETTER AGREEMENT APPROVED AS TO FORM AND SUBSTANCE BY:

.. John MeCreedy: . NN ChnsYoryason i
o Counsal for Goodman D:lCo s o Caunsel for Scotty sDuro-B:

CGuy Hallam
Counssl o City Respondents

ce:  City of Nampa

AW AN \Maym CicyVilemndions Ol ColCartmpentmociiir couniel 0504 wy.doe

! John, nejther Chyis nor 1 expeot any problems on these dates. In fact, I have already informad two of my clients
about the porential new daws. I simply included this language in case afternoons or mornings on those rwo dates

work betrex for a parvicular deponcat. _ ‘
000074
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MeCreedy Letter
January 5, 2005
Page 2 of 3

(4) Chﬁs and [ will consult with our respective clients in order to inform Mr. McCreedy
of any scheduling issues that need to be accommodated on February 7 and 8, 2005.

John, I would also like to take your client’s deposition on one of the dates mentioned above.
I certainly do not mind completing his deposition after the others are completed. Iwould expect that
I'would need less than one (1) hour to complete the deposition. Although I have not talked to him
about it, I would expect that Chris might have some guestions for your client as well, Please talk
with your chent and provide Chris and I with your preference for scheduling his deposition on
February 7 or 8%, Thank you for your atfention to this matter.

I apprecxate your conmdcratmn in vacanng the deposmons

RegardS,

hris Yorgason . oo
Counsei for Scotty s Du i

Guy\ﬂa\

Counsel Respondents

ce:  City of Nampa

ZAWrRNN amps. CirGosdman 01 Co\Corraspondoncells sounked 1-05-05 wy.doa

' John, neither Chris nor expest any problems on these dates. In face, [ have alveady mfunned two of my clients
about the potential new dares. [ simply included this language in case afternoons ar mormnings on those two dates

waork betrer for a particular deponent.
000072




STARTERS e ALTERNATORS ® REGULATORS # BATTERIES
215 1stAve. South ® P.0.Box904 @ Nampa,idaho 83653-0904 ® Fax208/466-7023 ® TEL 208/466-781

City of Nampa, Office of the Mayor
311 3 Street South
Nampa, ID 83651

Septernber 3, 2004 .

Attention: All Nampa City Officials

To Whem It May Concern

RE Vacatmg I"" Avenue South Ap_ghcat:on

In 1995 an application was sought to vacate 1* Avenue South in Nampa, Idaho for
development of the swrrounding area. Property owners were contacted and an agreement
was signed clearing the way for development of the area. The original idea behind the
agreement was to transplant property owners to other propemes opening this block for
future development. The 1dea was cleared to a certain point and then drop w1thout bamg

ﬁnahzed

' Nme years later, a developer wants to resun*ect the issue of vacatmg 1"t Avenue South
but development plans have changed dramatzcally No longer are all property O Wners

' rBemg a property owner m the m1ddle of 1st Avenue South Iet 1t be knewn -I am not in

-agreement to- the action of vacating 1% Avenue South'at this present time:" "My ‘business

- has grown to where it has the need of access through the whole block from both sides for -
industrial & agricultural velncies, eighteen wheelers, commercial vehicles and general

traffic.

Once again, I am not in favor of vacating 1* Avenue South. To restrict this street would
cripple my business, frustrate customers and become a traffic hazard. It is my
understanding that all property owners must be in agreement on such action. I am notin
agreement. Please dismiss action on vacating 1% Avenue South.

President / Owner

EXHIBIT

| B
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WHITE PETERSON

ATTORNEYS AT LAW
Sanas H, ARNEIT WHITE PETHRSON, P.A. -
KEVVE. Dius CANYON PARK AT THE IDAHO CENTER gmopggﬂﬁﬁ
JuLm KEEns FISCHAR 5700 E. FRANKLRNRD., SUNE 200 PHILP A, PETERSON
%msgogm D. S{\BBERT NaMPa, IDAHO 83687-7501 Fopb A. Rossuan
T A e TeL (208)466-9272 TERRENGE R, Wias *+*
Fax (208) 466-4405

LS Houa @08) *+  Alsoadmitted in CA

RMANIK tgh@whitcpeterson.com #*  Also sdmitted in OR
WiELiam A MORROW wnw Alen admitted in WA

December 6, 2004

Delivered via Facsimile

Origtf‘nal b]{ U. S Mail

o IohnC McCreedy T
o McCreedy Law Ofﬁce PC DAL T
. 3184 Eider St.. A

Boise, ID 83705

Re:  Goodman Oil Company v. City of Nampa, et al., Case #CV 04-1 0007

Dear Mr. McCreedy:

. Enciosed please finda copy of the letter from Mr and Mrs Blarmres mthdramng consant ta al
" reduce the easement between Second and Third Streets South on First Avenue in Nampa. It appears
that your client’s, or the property purchaser’s efforts to gain consent to a reduced right-of-way are
going to.fail. As I have previously informed you, my. clients. prefer to settle thls matter to. avoud
- additional attorney fees and. expenses, buty your client would have to dismiss the instant actzon and:_
C proceed through the appropnate adxmmstrative procedures Ifa settlement arrangement can not ber v
' _reached in short order the City Defendants w111 move fors smn,mary ;udgment Please contact m " at'f}i EPRp
your carliest convemence to discuss the same. ‘ | P

Regarn

PETERSON, P.A.

T. Guy Hallam, Jr.

Enc.

cc:  City of Nampa
Chris Yorgason

ZAWorkN\Nampa City\Goodman Ol Co\Correspondencsiiir MoCreedy IMS-WO 0,? 4

EXHIBIT

e




. questmns eoncemmg thJs matter can be sent us at 216 1mt Avenue So, Nampa, Idaho AR
f&ﬁLm‘ ER R AR AR AR

December 3, 2004

City of Nampa
Mayor Tom Dale T T 9ans

RE: 1°' Avenue South Reduction of Easement

Dear Sir,
At this time we retract any agreement {0 reduce the easement between Second

Street South and Third Street South on First Avenue South in Nampa Idaho. We
deem it necessary to have at least a forty foot road im order for our caustomers and
delivery vehicles to adequately access our business. This is eurrently the wideh of
the road at this time. The owners of T.J. Forrest and Durobuilt are also concerned
with the reduction of the. easement. It would make a hardshlp on all business.: Any

Brad Blamires -
Tami Blamires
Dba Blazen Burgers Restaurant

s

(1COPY
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L 8 =
WARRANTYDERD
TNoI-1022 Y |
FOR VALUE RECEIVED,

FLB INVESTMENTS CO., A PARTNERSHIP
The Grantor(s), do(es) hereby grant, bargain aell and convey unio

BRADLEY G, BLAMIRES and TAMARA D). BLAMIRES, HUSBAND AND WIRE
whoso current eddress is 112 3RD STREET 8. NAMPA, 1D §3686
the Grantee(s), the following deacribed premises, in CANYON County, Idaho, TO WTT:

SEE ATTACHED BXIIBIT “A"

TO RAVE AND TO HOLD the aeid premiaes, with theis appurtenanees wnto the sald Qrntee,
heirs and nsxigng forover, Agd the said Grantov(s) dofes) hereby cavenant te sod with (b said Grantae(s),
that (s)he isfare the owner(d) ba fee simplo of swild prerniscs; thay oy are froo fom all encumbrances
EXCEPT: Subjert 1o all existing putcat roservalions, casemont, righi(a) of way, pratoctive oovessants,
zoning ordinenoes, and applicable building codos, laws and regulasions, general taxes and astessments,
iucluding {rrigatiom and wiiliry easements {if aty) for the cuoment yess, which are uot due yd payabls,
sad Qa1 Frantor(s) will wurnms ad defend the same Rom all huwvlul clains whatsoever,

LB ng 5
BY:

FLOVYD L. BLAMIRES, PARTNER

Dated: ;02/06/01 e,

STATE OF IDAHO )
COUNTY OF CANYON )

. ONTHIS 6™ OF FEBRUARY, 2001, BEFORE ME, THE UNDERSIGNED, A
NOTARY PUBLIC IN AND FOR SAID STATE, PERSONALLY APPEARED FLOYD
L. BLAMTRES AND LARAYNE M, BLAMIRES PERSONALLY KNOWN TO ME
OR PROVED TO ME ON THE BASIS OF SATISFACTORY EVIDENCE, TO BE
THE PARTNERS YN THE PARTNERSHIP OF FLB INVESTMENTS CO., AND THE
PARTNERS WHO SUBSCRIBED SAID PARTNERSHIP'S NAME TO THE
FORBGOING INSTRUMENT, AND A et BRGED TOME THAT THEY
EXBCUTED THE SAME IN SATD PRk SN ME,

. . g [
oY &y %
A : %
N\BOTERY PUBLIC % $
RESIDING AT: o o
COMMISSION EXPa 1775 M gy
124

TitteOnpe

BRI TIE I O PR

- EXHIBIT
000076 a: I)
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RXHIDIT OAN

DARCEL ANTS ADD Rp

The Boutheseterly §¢ feet of Lots 3, 3 and 3 im Mlock 16 03 PLEASANTS ITICN ke Naxpa,
Canyon Counky, Idabie, according to the offisial 5""“"’ "h'““g’ Filed is Back 4 of mlako x|
o Easn 20a; rwaords of gaid Couuby, ;. s e i N

-
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. DIANA LAMBING,; in her capacity as C‘ty

GENERATOR, INC an Idaho corporanon,

JUN 16 2005
CANYON COUNTY GLERK

JON M. STEELE (ISB # 1911) ) 1 DEPUTY
KARL J. RUNFT (ISB # 6640) —
RUNFT & STEELE LAW OFFICES, PLLC

1020 W, Main Street, Suite 400

Boise, Idaho 83702

Phone: (208) 333-9495

Fax: (208) 343-3246

Email: jmstecle@runfilaw.com

- Attorneys for P(:titibner

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF I])AHO, IN AND FOR THE COUNTY OF CANYON

Clerk; and. SCOTTY’S DURO—B]LT

Respondents

GOODMAN OIL COMPANY, )
)
Petitioner, ) CASE NO. CV 04-10007
)
V8. )]
) OBJECTION TO RESPONDENT
CITY OF NAMPA, a corporate body politic;, ) SCOTTY’S DIJRO—BIL’I‘ L
' THE CITY COUNCIL of the CITY OF ) 'GENERATORS, INC’S
NAMPA; MAYOR TOM DALE, in his ) MEMORANDUM OF COSTS AND
capacity as Mayor of the Clty of Nampa, ) _ ATTORNEY FEES i .
)
)
)
)

STATE OF IDAHO )
‘8§
County of Ada )]
COMES NOW, Jon M. Steele, being over the age of eighteen years and competent to make

this Affidavit, after first being duly sworn, and upon his own information and belief, states as follows:

OBJECTION TO RESPONDENT SCOTTY’S DURO-BILT GENERATORS, INC.’S
MEMORANDUM OF COSTS AND ATTORNEY FEES - Page 1

ORIGINAL



1. Respondent’s claim under Idaho Code § 12-121 requires a finding that the case was
brought frivolously, unreasonably or without foundation. See, Idaho Rules of Civil
Procedure 54(¢)1. Respondent has made no claim that the case was brought frivolously,
unreasonably or-without foundation.

2. Respondent’s claim under Idaho Code § 12-120(1) has no application to the issues
presented in this case. The primary issue in this case is whether Mayor Tom Dale illegally
exercised hlS power of veto over a properly passed ordmance Idaho Code § 12-120( 1)

N 'apphes only to oases where the amount pled is less than $25 OOO There 1s no amount .

$25,000 or less.

3. Respondent’s claim under Idaho Code § 12-120(3) has no application to the issues
presented in this case. Respondent has m'c_;de no claim that a commercial transaction
exists. The subject of the Petltlon is the legahty of the Nampa Mayor s veto, a rmmstenal
act not a commercxal transactlon | | | |

4. There is no showmg that the dlscrenonary costs ciaxmed are exceptionai in any way

' F urther afﬁant sayeth naught

DATED this | LO‘H:day of June, 2005.

RUNFT & STEELE LAW OFFICES, PLL.C

s J 1 Sl

JON M. STEELE
Attorney for Petitioner

OBJECTION TO RESPONDENT SCOTTY’S DURO-BILT GENERATORS, INC.’S
MEMORANDUM OF COSTS AND ATTORNEY FEES — Page 2
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STATE OF IDAHO )
88
County of Ada )

h .
On this lUL day of June 2005, before me VWCU" sso_Pumibrost , a notary
public, personally appeared JON M. STEELE, known to me to be the person whose name is
subscribed to the above document, and acknowledged to me that he executed the same.

%JU I F £ )((W\Ln?f}g%\'

Notary Public for the State of Idaho, -
Residing at: \oOLM Q0. S

. My Commission Expires: 3-1(orO7 |

OBJECTION TO RESPONDENT SCOTTY’S DURO-BILT GENERATORS, INC.’S
MEMORANDUM OF COSTS AND ATTORNEY FEES - Page 3
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this IU%day of June 2005, a true and correct
copy of the foregoing OBJECTION TO RESPONDENT SCOTTY’S DURO-BILT
GENERATORS, INC.’S MEMORANDUM OF COSTS AND ATTORNEY FEES was served

upon opposing counsel as follows:

Christopher E. Yorgason X__ US Mail

Moore Smith Personal Delivery
225 N. 9th, Suite 420 Z Facsimile

Boise ]D 83702 =

o 'T Guy Hallam
‘Whlte Peterson, PA. .. RN o
. 5700 East Franklin Road Sulte 20{);_.‘.' L TN
Nampa ID 83687-7901

RUNFT & STEELE LAW OFFICES, PLLC

by /| S

Jon. M Steele
Attorney for Petmoner

OBJECTION TO RESPONDENT SCOTTY’S DURO-BILT GENERATORS, INC.’S
MEMORANDUM OF COSTS AND ATTORNEY FEES — Page 4

000081




CHRISTOPHER E. YORGASON # 5844 = L ‘

MOORE SMITH BUXTON & TURCKE, CHARTERED _ ,Mgwm.
Attorneys at Law - ‘

225 North Oth Street, Suite 420 AN 23 9005
Boise, Idaho 83702

; COUNTY CLERK
Telephone: (208) 331-1800 A SRINSON, DEPUTY

Facsimile: (208) 331-1202

Attorneys for Respondent Scotty’s Durobilt Generator, Inc.

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STA_’I_‘E OF }DAHO, IN AND FOR THE COUNTY OF CANYON

- GOODMAN OIL COMPANY

Pct1t10ner Case No. CV 04-10007

v.
ORDER OF DISMISSAL

CITY OF NAMPA, a corporate body politic;
THE CITY COUNCIL of the CITY OF
NAMPA; MAYOR TOM DALE, in his
capacity as Mayor of the City of Nampa;

- DIANA LAMBING, in her capacity as City
Clerk; and SCOTTY’S DURO-BILT:
GENERATOR INC., and Idaho cozporation

Defendants

Before the Court is Réspondent Scotty’s Duro-Bilt Generator, Inc.’s Motion to Dismiss
pursuant to LR.C.P. 12(b)(6), and having reviewed the relevant pleadings, briefs and memoranda,

and having considered oral argument, and good cause appearing therefore;

It is hereby ORDERED that the issues raised in Petitioner’s Petition for Writ of Mandate and

Petition for Judicial Review do not state a claim upon which relief can be granted against Scotty’s

ORDER OF DISMISSAL - 1
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Duro-Bilt Generator, Inc.; and

It is further ORDERED that Petitioner’s Petition for Writ of Mandate and Petition for
Judicial Review against Scotty’s Duro-Bilt Generator, Inc., is hereby dismissed with prejudice, with
costs and attorney fees to be awarded separately.

DATED this 249" day of May, 2005,

BJ& foﬁa

Yudge James.C orﬁﬁ

ORDER OF DISMISSAL -2

000083
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on ﬂu{)f@_j(day org@%es 1 caused a true and correct copy
of the foregoing ORDER OF DISMISSAL by the method indicated below, and addressed to the

following:

John M. Steele Eg U.S. Mail
RUNFT & STEELE LAW OFFICES, PLLC Hand Delivery
1020 W. Main Street, Suite 400 Overnight Mail
Boise, Idaho 83702 Facsimile

Facsimile (208) 343-3246

T.GuyHallam = . - U.S. Mail

. WHITE PETERSON, P A e e Hand Dehvery
5700 East Franklin Road, Sulte 200 Overnight Maﬂ
Nampa, Idaho 83687-7901 Facsimile
Facsimile (208) 466-4405
Christopher E. Yorgason U.S. Mail
MOORE, SMITH, BUXTON & TURCKE Hand Delivery
225 N. 9™ Street, Suite 420 Overnight Mail

Boise, Idaho 83702 | Facsimile
Facsimile (208) 331-1800 Lo
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GOODMAN OIL COMI’ANY

- DIANA LAMBING, in her capacity as City
" Clerk; and SCOTTY’S DURO-BILT
:GENERATOR, INC., an Idaho oorporauon,

FI1LED
P.M.

e — Y
JON M. STEELE (ISB # 1911) : AUG 08 2005
KARL J. F. RUNFT (ISB # 6640) |
RUNFT & STEELE LAW OFFICES, PLLC CANYON COUNTY CLERK
1020 W. Main Street, Suite 400 , 4+ HEIDEMAN, DEPUTY
Boise, Idaho 83702

Phone: (208) 333-9496
Fax: (208) 343-3246

Email: jmsteele@runftlaw.com

Attorneys for Petitioner

IN THE DISTRICT COURT OF THE THIRD JUDICTAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR TRE COUNTY OF CANY ON

Petltloner CASENO. CV 04-10007
V8.
ORDER GRANTING WRIT OF
CITY OF NAMPA, a corporate body politic; MANDAMUS

THE CITY COUNCIL of the CITY OF
NAMPA; MAYOR TOM DALE, in his
capacity as Mayor of the City of Nampa

 , Respondents,

vvwvvvvvvvvvvvvv

On October 5, 2004 Petltzoner (Goodman oil Company) ﬁled 1ts Petluon for Wnts j |
of Mandamus and Petition for Judicial Review. On November 3, 2004 the Nampa
Respondents (The City of Nampa, the City Council of the City of Nampa, Mayor Tom
Dale and Diana Lambing) filed their Response to Petition for Writ of Mandamus and
Petition for Judicial Review.

The Petitioner’s Motion for Summary Judgment came before the Court on July

15, 2005. Petitioner appeared by and through its attorneys, Jon M. Steele and Karl J. F.

ORDER GRANTING WRIT OF MANDAMUS- Page 1
000085



Runfi, and the Nampa Respondents appeared by and through their attorney, John
Kormanik. The Court having reviewed the pleadings, briefs, memoranda and affidavits ‘
and having considered oral argument, does hereby incorporate the Court’s Findings of
Fact and Conclusions of Law pronounced during the hearing on this matter and Orders as
follows:

IT IS HEREBY DECLARED that Petitioner has no plain, speedy or other
adequate remedy in the ordmary course of law and that Nampa Respondents have a cIear

Iegal duty to pubhsh Ordmance #3374 PIa,mtlff is therefore ent:tled to a Peremptory _ |

Writ of Mandamus that wxll reqmre the Nampa Respondents to. pubhsh Ordlnance #3374 S

IT IS HEREBY ORDERED that a Peremptory Wnt of Mandamus be Issued

compelling the Nampa Respondents to publish Ordinance #3374.

) Pygud}
DATED this 7 Pday ofaly, 2005,

MORFITT

RULE 54(b) CER f ICATE

thh respect to the 1ssues deternuned by the above judgment or ordez~ 1t is hereby-

CERTIFIED in accordance w:th Ruie 54(b) IR.C. P that the court has determmed that there is

1o just reason for delay of the entry of a final judgment and that the court has and does hereby

direct that the above judgment or order shall be a final judgment upon which execution may

issued and an appeal mat be taken as provided by the Idaho Appellate Rule.

DATED this 7~ dayo 2005.
<
/(i_,, ~ .Y

GE JAMESWORFITT

ORDER GRANTING WRIT OF MANDAMUS- Page 2
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Nampa ID 83687-7901

| ""“JonM Steeie

CERTIFICATE OF SERVICE

'ﬂu et

The undersigned hereby certifies that on this 8 day of-Juty 2005, a true and
correct copy of the foregoing ORDER GRANTING WRIT OF MANDAMUS was served

upon opposing counsel as follows:

Christopher E. Yorgason US Mail
Moore Smith Personal Delivery
225 N. 9th, Suite 420 Facsimile
Boise ID 83702
T. Guy Hallam ﬁ US Mail
. White Peterson, P.A. . . ____ Personal Delivery -
5700 East Franklin Road, Su:te 200 SR Facsxmﬁe

Runft & Steele Law Oﬁices PLLC
1020 W. Main St. Suite 400
Boise, ID 83702

S USMaal
/" Personal Delivery

Facsimile

/}(%ijxpmm/\

Clerk

ORDER GRANTING WRIT OF MANDAMUS- Page 3
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- _Clérk; and SCOTTY’S DURO-BILT"

o

F i L
—AM, E%égh
CHRISTOPHER E. YORGASON # 5844 AYG 29 2005
MOORE SMITH BUXTON & TURCKE, CHARTERED CANYON Cou
Attorneys at Law S HEIDEM ANNg\ég&??K

225 North 9th Street, Suite 420
Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attomeys for Respondent Scotty’s Durobilt Generator, Inc.

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF H)AHO IN AND FOR THE CQUNTY OF CANYO]

“Case No, CV 04-10007

' Petitioner,

v. mepem-—m%é—/
CITY OF NAMPA, a corporate body politic; ) ORDER ON RESPONDENT
THE CITY COUNCIL of the CITY OF SCOTTY’S DURQ-BILT
NAMPA; MAYOR TOM DALE, in his GENERATOR, INC.’S.

capacity as Mayor of the City of Nampa;
DIANA LAMBIN G, in her capa(:lty as C1ty )

GENERATOR INC., and Idaho corporatzon.

Respondents

| Béfofe the Cbuﬁ is Respdh&én-f.Scbttj}’s Dufo-Bilt Géﬁefator, I‘ﬁcl.’s Memorandum of C'os:cs'
and Fees, filed pursuant to LR.C.P. 54 and Idaho Code Sections 12-120 and 12-121, and having
reviewed the relevant pleadings, briefs and memoranda, and having considered oral argument, and

good cause appearing therefore;

PROPOSED ORDER ON RESPONDENT SCOTTY’S DURO-BILT GENERATOR, INC.’S
MEMORANDUM OF COSTS AND FEES - |
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It is hereby ORDERED:

(1)  That Respondent Scotty’s Duro-Bilt Generator, Inc.’s request for Costs as a Matter of
Right is GRANTED in the amount of $962.49;

(2)  That Respondent Scotty’s Duro-Bilt Generator, Inc.’s request for Discretionary Costs

is DENIED;

(3)  That Respondent Scotty’s Duro-Bilt Generator, Inc.’s request for Attorney Fees is

GRANTED, pursnant to Idaho Code §12-121 & LR.C.P. 54, in the amount of $8,370.00; and .

required iopé}i"Resp dent Scotty’s Dirro-

- Bilt Generator; Inc. costs and aftorney |
The Court’s findings and conclusions were made on the record. A written transcript of the
findings and conclusions is available at the request of either party.

DATED this day of , 2005.

AUG 29 2005 |

P It

PROPOSED ORDER ON RESPONDENT SCOTTY’S DURO-BILT GENERATOR, INC.’S
MEMORANDUM OF COSTS AND FEES -2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ﬁda}r of (A’UM ws 1, 2005, I caused a true and
correct copy of the foregoing PROPOSED ORDER ON DEFENDANT SCOTTY’S DURO-BILT
GENERATOR, INC.’Ss MEMORANDUM OF COSTS AND FEES by the method indicated below, and

addressed to the following:

John M. Steele N U.S. Mail
RUNFT & STEELE LAW OFFICES, PLLC Hand Delivery
1020 W. Main Street, Suite 400 Overnight Mail

Boise, Idaho 83702 : _ - Facsimile.
: Facsnnﬂe(ZOS) 343-3246 R Lo e

s I'r Guy Hallam (o US: Ml

* WHITE PETERSON, PA ' Hand Delivery
5700 East Franklin Road, Suite 200 Overnight Mail
Nampa, Idaho 83687-7901 Facsimile
Facsimile (208) 466-4405
Christopher E. Yorgason )£ U.S. Mail
MOORE SMITH, BUXTON & TURCKE ______Hand Delivery
225 N. g Street, Suite 420 ‘ _ Overmght Maﬁ

- Boise, Idaho 83702 i S Facmmﬂe

Facsimile (208) 331 1800

PROPOSED ORDER ON RESPONDENT SCOTTY’S DURO-BILT GENERATOR, INC.’S
MEMORANDUM QOF COSTS AND FEES -3
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' GOODMAN OIL COMPANY, .~

F Lk B,

SEP 14 2005
CHRISTOPHER E. YORGASON # 5844
MOORE SMITH BUXTON & TURCKE, CHARTERED CANYON COUNTY GLERK
Attorneys at Law WW , DEPUTY
225 North 9th Street, Suite 420
Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for Respondent Scotty’s Durobilt Generator, Inc.

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
' STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Petitioner, Case No. CV 04-10007

V.
JUDGMENT

CITY OF NAMPA, a corporate body politic;
THE CITY COUNCIL of the CITY OF
NAMPA; MAYOR TOM DALE, in his
capacity as Mayor.of the City of Nampa;
DIANA LAMBING, in her capacity as City
Clerk; and SCOTTY’S DURO-BILT *
GENERATOR IN C and Idaho corporatlon.

Respondents

The Cmii‘t, .having issued an Order of :Dismi,é:sal on June 29, 2005, and haviﬁg entered on
Order on Scotty’s Duro-bilt, Generator, Inc.’s Memorandum of Costs and Fees, and good cause

appearing therefore:
IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

1. The action against Scotty’s Duro-Bilt Generator, Inc. is dismissed with prejudice;

and
JUDGMENT - 1
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2. That Petitioner Goodman Oil Company is required to pay Respondent Scotty’s

Duro-Biit Generator, Inc. costs and attorney fees in the total amount of $9,332.49.

DATED this |4 %day of S & PTemBEA, 2005,

JUDGMENT -2
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CERTIFICATE QF SERVICE

I HEREBY CERTIFY that on this U] day of S pH v o/ /2005, T caused a true and
correct copy of the foregoing PROPOSED ORDER ON DEFENDANT SCOTTY’S DURO-BILT
GENERATOR, INC.’s MEMORANDUM OF COSTS AND FEES by the method indicated below, and

addressed to the following:

John M. Steele W0 U.8. Mail
RUNFT & STEELE LAW OFFICES, PLLC Hand Delivery
1020 W, Main Street, Suite 400 Overnight Mail
Boise, Idaho 83702 _ L . Facsimile

‘.Fac‘s.imile;(ZQS‘)_ 343-324]_6 S

WHITE PETERSON P. A ' Hand Delivery
5700 East Franklin Road, Suite 200 Overnight Mail
Nampa, Idaho 83687-7901 Facsimile

Facsimile (208) 466-4405

Christopher E. Yorgason ¥ U.S. Mail
MOORE, SMITH, BUXTON & TURCKE Hand Delivery
225N, 9% Street, Suite 420 | Overnight Mail -

‘ Bmse, Idaho 83702 Facszmﬂe B
Facsimile (208) 331-1800

JUDGMENT - 3
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

GOODMAN OIL COMPANY,

Petitioner, Case No. CV 2004-10007*C

-V§-

R N N N

CITY OF NAMPA, a corporate body politic;)
THE CITY COUNCIL of the CITY OF ) MEMORANDUM DECISION AND

NAMPA; MAYOR TOM DALE, in his ) ORDER ON PETITIONER’S

capacity as Mayor of the City of Nampa; ) RENEWED MOTION TO

DIANA LAMBING, in her capacity as City ) AUGUMENT RECORD

Clerk; and SCOTTY’S DURO-BILT )

GENERATOR, INC., an Idaho Corporation, )
| )

Respondents. )

)

This matter is before the Court on Petitioner Goodman Qil’s Renewed Motion to

Augment the Record filed January 27, 2006. Goodman Oil seeks to augment the record
on judicial review with portions of the deposition testimony of Norman L. Holm, an
employee of the City of Nampa, taken April 28, 2005. The City of Nampa Respondents

filed their opposition to Goodman’s Motion on February 3, 2006 seeking denial of the

MEMORANDUM DECISION AND ORDER ON PETITIONER’S
RENEWED MOTION TO AUGMENT RECORD 1
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motion to augment or, alternatively, additional augmentation with further deposition
testimony of Mr. Holm.

Jon M. Steele and Karl J. Runft, Runft & Steele Law Offices, appeared on behalf
of Goodman Oil and T. Guy Hallam, Jr., White Peterson, P.A., appeared on behalf of the
City of Nampa Respondents.

BACKGROUND AND PRIOR PROCEEDINGS
Goodman Oil commenced this case by filing a Petition for Writ of Mandate and
Petition for Judicial Réview on October 5, 2004. Goodman Oil sought: 1) a writ of
”maf.‘n_d‘atqtq rgqﬁi;g the City of Nampa to publish an Ordinance vacating a por;iqﬁ of 1%
Avenue Southl passed by the City Council, approved by and thereafter vetoed by the
Mayor of the City of Nampa; and, 2) Judicial Review of the Nampa City Council’s
decision to require a 50 foot ingress/egress and utility easement, which included a 50 foot

fire department access easement, over the westerly portion of the vacated portion of 1%

Avenue South.

On June 29, 2005, this Court entered its order dismissing Goodman Oil’s Petition
for Writ of Mandate and Petition for Judicial Review against Respondent Scotty’s Duro-
Bilt, | | |

On August 8, 2005, this Court entered its order granting Goodman Oil’s Petition
for Writ of Mandate. On September 23, 2005, the City of Nampa respondents filed a

Notice of Compliance with Preemptory Writ of Mandamus.

The issue remaining for decision in this case is Goodman Oil’s Petition for

Judicial Review. On November 7, 2005, the Agency Record and Transcripts were filed.

MEMORANDUM DECISION AND ORDER ON PETITIONER’S
RENEWED MOTION TO AUGMENT RECORD 2
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On April 1, 2005, Goodman Oil filed a motion to augment the record relating to
both its writ of mandate claim and its petition for judicial review to include a number of
depositions scheduled, but not yet taken, as well as discovery responses filed by the
Respondents. At a hearing on April 15, 2005, the Court determined that the motion to
augment was premature because the depositions had not yet been taken. On June 29,_
2005, the Court entered an Order providing that any motion to augment would be
considered once discovery wés complete. The augmentation issue was again before the
Court on January 20, 2006. The Court requested that Goodman Oil file a renewal of its
motion to augment specifying the items that they sought to have included in the record
and provided the City of Nampa time to respond.

ANALYSIS
1. The Idaho Administrative Procedure Act is Inapplicable to this Action

Our Supreme Court has held that “[tJhe language of the IAPA indicates that it is
intended to govern the judicial review of decisions made by state administrative agencies,
and not Iocal‘ governing bodies.” Gibson v. Ada County Sheriff’s Dept. 139 Idaho 5, 7
(2003) citing Idaho Historic Preservation Council v. City Council of Boise, 134 Idaho
651, 653 (2‘000»). Counties and éity governments are éohéideréd local éoverniﬁg bodies
rather than agencies for purposes of the IAPA. /d  Absent a statute invoking the IAPA’s
judicial review provisions, local government actions may not be reviewed under the

IAPA. Id at 7-8. The street vacation statutes at issue in this case, do not invoke the

IAPA.

2. LR.C.P. 84(]) is the Controlling Authority on the Issue Presented

Rule 84(/), Idaho Rules of Civil Procedure states:

MEMORANDUM DECISION AND ORDER ON PETITIONER'S
RENEWED MOTION TO AUGMENT RECORD 3
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Any party desiring to augment the transcript or record with

additional materials presented fo the agency may move the
district court within twenty-one (21) days of the filing of

the settled transcript and record in the same manner and
pursuant to the same procedure for aungmentation of the
record in appeals to the Supreme Court. Where statute
provides for the district court itself to take additional
evidence, the party desiring to present additional evidence
must move the court to do so within twenty-one (21) days
of the filing of the transcript and record with the district
court. Where the statute provides for the district court to
remand the matter for the agency to take further evidence
before the district court renders its decisions on judicial
review, the district court may remand the matter to the
agency. (Underlining added).

Idaho Code Section 50-1322 does not provide for the district court itself to take
additional evidence.

The deposition testimony of Norman L. Holm which Goodman Oil seeks to
include in the record on judicial review was not presented to the Nampa City Council.
Although Goodman Oil opines that the deposition testimony of Mr. Holm will aid the
Court “in understanding why the right-of-way reserved in the ordinance as it was passed
by the Nampa City Council is flawed and not based on any facts presented to the Nampa
City Council” and that without these additional facts, the agency record will be
incomplete, Goodman Oil has presented no statutory, rule oi“ case authoﬁty in support 'c;f |
its position.

Further, the language of LR.C.P. 84(/) limiting augmentation of the record in this
case to “additional materials presented to the agency” is supported by the provisions of
LR.C.P. 84(e)(1) which provides that whén judicial review is authorized by statute, and
statute or law does not provide the procédure or standard, “judicial review of agency

action shall be based upon the record created before the agency.”

MEMORANDUM DECISION AND ORDER ON PETITIONER’S
RENEWED MOTION TO AUGMENT RECORD 4
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Therefore,
ORDER
IT IS HEREBY ORDERED, and this does ORDER, that the Petitioner’s Renewed
Motion to Augment Record, be, and is hereby, DENIED.
IT IS FURTHER ORDERED, and this does ORDER, that Respondent’s
alternative Motion to Include Additional Augmentation of Record, be, and is hereby

DENIED.
APR 3 2006

DATED: S
o % Morﬁtt '

D trict Judge

MEMORANDUM DECISION AND ORDER ON PETITIONER’S
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that a true and correct copy of the foregoing
MEMORANDUM DECISION AND ORDER ON PETITIONER’S RENEWED
MOTION TO AUGMENT RECORD was mailed to the following persons on this

5 day of April, 2006

Jon M. Steele

Karl J. Runft

RUNFT & STEELE LAW OFFICES, PLLC
1020 w. Main Street, Suite 400

Boise, ID 83702

T. Guy Hallam, Jr.

WHITE PETERSON, P.A.

5700 East Frankiin Road, Suite 200
Nampa, ID 83687-7901 ' '

G. Noel Hales

. J HEIDEMAN

Deputy Clerk

MEMORANDUM DECISION AND ORDER ON PETITIONER’S
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NOV 0 7 2006

CANYON COUNTY CLERK
T. CRAWFORD, DEPUTY

IN THE DISTRICT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

- )
GOODMAN OIL COMPANY, )
)
Petitioner, ) Case No. CV 2004-10007*C
)
-vs- )
)
CITY OF NAMPA, a corporate ) MEMORANDUM DECISION ON
Body politic; THE CITY COUNCIL of the ) JUDICIAL REVIEW AND ORDER

CITY OF NAMPA; MAYOR TOM DALE, )

in his capacity as Mayor of the City of )
Nampa; and DIANA LAMBING, inher )
Capacity as City Clerk; )

Respondents. )

Petitioner Goodman Qil Company (“Goodman Oil”) seeks judicial review of the easement
reserved in City of Nampa Ordinance No. 3374, which vacates 1% Avenue South between 2™

Street South and 3" Street South in the City of Nampa. The ordinance reserves “the westerly fifty

feet (50°) for an Ingress/Egress and utility easement.”

MEMORANDUM DECISION ON
JUDICIAL REVIEW AND ORDER -1
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The matter came on regularly before the Court for oral argument on September 1, 2006.
Petitioner Goodman Oil Company appeared through its attorney of record, Mr. Jon M. Steele.

Respondent City of Nampa (“City”) appeared through its attorney of record, Mr. John R,

Kormanik,

BACKGROUND AND PROCEDURAL HISTORY

Goodman Oil first petitioned the City of Nampa to vacate the relevant portion of 1%
Avenue South on or about August 3, 1995, 3y letter dated September 6, 1995, Norman L. Holm
the Plémliﬁg Director for the City of Nampa advised Goodman Oil that the street vacaﬁon _would
be complete 50 long as the Nampa Fire Department approved fire apparatus aceess. Subsequently,
the first reading of the ordinance occurred September 18, 1995. The second reading éccurred on

October 2, 1995. On October 16, 1995, the Ordinance was tabled because “approval of the fire

access by the Fire Department.. . was never provided.”

In August, 2004, Goodman Oil sought to complete the street vacation. On or about August

4, 2004, Fire Prevention Officer Brent Hoskins sent a letter fo the Planning and Community

Development Department advising that

Nampa Fire Department will agree to the vacation of 1¥ AVE S,
provided a dedicated 20’ wide apparatus access road is maintained
between 2 ST S and 3™ ST S, The apparatus access road shall be
built within the confines of the vacated right of way lines. All
affected parcel owners shall respond in writing to the Nampa Fire
Department that they understand the requirements of this letter. Any
deviations from the requirements above shall first be approved by
the Nampa Fire Department. (Emphasis added).

On August 16, 2004, the City Council took up the street vacation. There was a motion for
suspension of the rules requiring three readings. The motion carried and Ordinance No. 3374

vacating the relevant portion of 1* Avenue South was passed. After it was passed, approved by the

MEMORANDUM DECISION ON
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Mayor and released for publication, but prior to publication, the City recalled the Ordinance and

the Mayor vetoed it.

Petitioner Goodman Oil Company brought this action on October 5, 2004, as an
Application for Writ of Mandate and a Petition for Judicial Review. Goodman Qil sought 1) a writ
of mandate to require the City of Nampa to publish an Ordinance vacating a portion of 1** Avenue
South passed by the City Council, approved by and thereafter vetoed by the Mayor of the City of
Nampa; and, 2) judicial review of the Nampa City Council’s decision to reserve a fifty (50”) foot
ingress/egress and utility easement over the westerly 'p'ort,i:on of the vacated portion of 1* Avenue

On August 8, 2005, this Court granted Goodman Oil’s Writ of Mandamus and directed the
Respondent, City of Nampa, to publish Ordinance No. 3374, which, in relevant part, reads:’

Section 1:; That 1* Avenue South between 2™ Street South and
3" Street South in the City of Nampa, Idaho be and the same is

hereby vacated, such vacation subject to the following described

access and utility easement which is hereby reserved on the vacated

property, to-wit:

See Exhibit A attached hereto and, by this reference, incorporated
herein as if set forth in full. (Emphasis added).

_ Ekhibit A, descnbmgthe fesefved eéée_inent, states the follo“ﬁng:,. ‘

Mamtannng the westerly ﬁﬂy feet (50°) for an Ingress/Egress and
utility easement.

On September 23, 2005, the City of Nampa filed a notice of compliance with the
preemptory writ of mandate.

Pursuant to the Court’s Order Requiring Preparation of Record and Transcripts and
Appellate Scheduling Order, dated October 27, 2004, the Agency Record and Transcripts were

filed on November 7, 2005. The Petitioner’s brief was due within thirty-five (35) days of the date

! A copy of Ordinance No. 3374 is attached hereto as Exhibit “A”,

MEMORANDUM DECISION ON
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of notice that the transcripts and the agency record have been filed. Goodman Oil’s appellate brief
was dué December 12, 2005.

Instead of filing an appellate brief, Petitioner Goodman Qil, on December 1, 2005, moved
for summary judgmen;c on the judicial review. The City of Nampa opposed the motion. Both
Goodman Oil and the City of Nampa moved to augment the record. On April 3, 2006, the Court
entered its Memorandum Decision and Order on Petitioner's Renewed Motion to Augment Record
denying both parties motions to augment the record, Additionally, the Court granted the City of
Nampa extended time in which to respond to Goodman Oil’s motion for summary judgment The
Court ordered the partles to “proceed to file briefing in thls matter m accord w1th the Court’s prior
scheduhng order.” See Order Granting Respondents’ Motion for Extension of Time and Motion to
Shorten Time, dated March 31, 2006 and filed April 3, 2006. On April 11, 2006, The City of
Nampa filed its Motion to Dismiss Appellate Proceeding.

On May 8, 2006, Petitioner Goodman Qil filed Petitioner’s Opening Appellant Brief. On
June 5, 2006, the City filed its Response Brief. On June 22, 2006, the”Petitioner- filed i’;_s Reply
Brief. Respondeﬁt’s Petition for Judicial Review was thereafter noticed for oral arguments.
Following oral argmnent, the Court demed the Clty s Motlon to Dismiss Appeiiate Proceedmg

ISSUES PRESENTED ON JUDICIAL REVIEW |
Whether the C:ty of Nampa exceeded its statutory authority in
granting an application to vacate a street by reserving a fifty foot
(50") ingress/egress and utility easement.
STANDARD OF REVIEW
This Court has previously held that the Idaho Administrative Procedure Act (“IAPA”) does

not govern this action as stated in the Court’s Memorandum Decision and Order on Petitioner’s

Renewed Motion to Augment Record, filed April 3, 2006. In its briefing and at oral argument, the

MEMORANDUM DECISION ON
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City requested that this Court revisit that issue. Both parties presented argument and authority on

the applicability of the IAPA.
The IAPA and its judicial review standards apply to agency actions.

"Agency" means each state board, commission, department or
officer authorized by law to make rules or to determine contested
cases, but does not include the legislative or judicial branches,
executive officers listed in section 1, article IV, of the constitution
of the state of Idaho in the exercise of powers derived directly and
exclusively from the constitution, the state militia or the state

board of correction.
IDAHO CODE § 67-5201 (2006).
* The Supreme Court of Idaho has held that “[¢he language of the IAPA indicates that it i
intended to govern the judicial review of decisions made by state administrative agencies, and

not local governing bodies.” Idaho Historic Preservation Council v. City Council of Boise, 134

Idaho 651, 653 (2000) (Iialics in original) (Underlining added); see Gibson v. Ada County
Sheriff’s Department, 139 Idaho 5 (2003). Counties and city governments are considered local
governing bodies rather than agencies for purposes of the IAPA. Gibson at 7. Absent a statute

invoking the IAPA’s judicial review provisions, local government actions may not be reviewed

under the IAPA. Id.-at 7-8.
Statutes may authorize judi&ial 'feﬁew witﬁout iﬁVoking th.é prow)isiéns of ﬂie_ IAPA. Id
Idaho Rule of Civil Procedure 84(a)(1) provides:

The procedures and standards of review applicable to judicial
review of state agency and local government actions shall be as
provided by statute. When judicial review of an action of a state
agency or local government is expressly provided by statute but no
stated procedure or standard of review is provided in that statute,
then Rule 84 provides the procedure for the district Court's judicial
review. Actions of state agencies or officers or actions of a local
government, its officers or its units are not subject to judicial
review unless expressly authorized by statute. (Emphasis added).

MEMORANDUM DECISION ON
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In this case, judicial review of an order granting or denying an application to vacate a

street is expressly provided by statute.

Whenever the governing body shall grant the application, or refuse
the application of any person or persons, made as provided for the
vacation of any... street... an appeal may be taken from any act,
order or proceeding of the board made or had pursuant to by any
person aggrieved thereby within twenty (20} days after the first
publication or posting of the statement as required by section 31-
819, Idaho Code. Procedure upon such appeal shall be in all
respects the same as prescribed in sections 31-1510, 31-1511 and
31-1513, Idaho Code. (Emphasis added).

IDAHO CODE § 50-1322 (2006).

Idaho C?d? Section 50-1322, which provides for an appeal from an order granting or -

denying an application to vacate a street, is a provision of chapter 13 (Plats and Vacations), title
50 (Municipal Corporations), Idaho Code. Idaho Code Section 50-1322 facially provides a
procedure for the judicial review of street vacation decisions. However, Idaho Code Sections 31-
1510 and 31-1511 were repealed in 1993 and Idaho Code Section 31-1515 was repealed in 1995,
All three of the repealed Idaho Code Sections referenced in I.C. § 50-1322 were found in title 31,
Counties and County Law. Idaho Code Section 31-1510, prior to its repeal in 1993, provided for
_notice of the appeal, the time for the hearing of the appeal and the requireménts:for' a bond.
Idaho Section 31_-151 1, prior. to its repeal in 1993, proviéed for the transmlssmn c;f “:_p.apérs
relating to the appeal to the district judge. Idaho Code Secfion 31-1515 .required that no member
of the board of commissioners could have any interest in property sold or purchased by the
county or in any contract of the county. For the current law on that subject, see I. C. § 31-807A.
All three of the repealed statutes cited in I.C. § 50-1322 predated the enactment of either
the IAPA in 1967 or the adoption of the Idaho Rules of Civil Procedure. None of these

referenced statutes invoke the JAPA’s judicial review provisions. Neither do any of the

MEMORANDUM DECISION ON
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referenced statutes set forth a standard of review applicable to the review of street vacation

decisions by a city.

The conclusion that the three repealed statutes referenced in LC. § 50-1322 did not

invoke the IAPA’s judicial review provisions is further buttressed by the Statement of Purpose

for the bill which repealed those code sections, which stated:

The purpose of this bill is to provide for the appeal of county
commission decisions in the same manner as judicial review of
actions under the Administrative Proceciure Act (APA), chapter 52,
title 67, Idaho Code

The current process for appeals is archaic and inconsistent with
other sections of county law. . The planning and zoning and =
medical indigency appeals are conducted as appeals under the
APA.

The current process of appellate procedure makes the district judge
the fourth or “super” commissioner with the ability to overrule the
factual determinations and judgments of three individuals.

The types of decisions that are appealed are administrative or
executive in nature and the more appropriate method would be to
use the APA. This method of appeal will protect the rights of
those affected by county commission decisions while giving
consideration to county commission judgments.

Staternent of Purpose, RS 02035 1993 House Bill 120
The 1993 House Blll also added a new sectlon to Title 31, Idaho Code Sec‘uon 31 1509

was added to pmwde the manner of judicial review of actions by boards of county

commissioners. The new section 31-1509 provided:

(1) Unless otherwise provided by law, judicial review of any act,
order or proceeding of the board shall be initiated by any person
aggrieved thereby within the same time and in the same manner as
provided in chapter 52, title 67, Idaho Code, for judicial review of

actions.

(2) Venue for judicial review of board actions shall be in the
district court of the county governed by the board.

MEMORANDUM DECISION ON
JUDICIAL REVIEW AND ORDER -7
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1993 Idaho Sess. Laws ch. 103. In 1995, Idaho Code section 31-1509 was redesignated Idaho

Code section 31-1506. 1995 Idaho Sess. Laws ch. 61 § 11.

Therefore, the Court finds and concludes that L.C. § 50-1322 does not invoke IAPA’s
judicial review provisions.

The Court further finds and concludes, as previously announced, that the judicial review
provisions of the IAPA are not applicable to these proceedings.

The__Com't recognizes that the 1993 Idaho legislature created an anomaly by also enacting
Idaho Code Section ,40~208 governing the j.udiciaI review of final decisions of a board of .c'oun'ty '
or higﬁwéy diSfrict'éommiSSioﬁéfs relating to abandonment o':r‘vécatibﬁ. of a I'ughway Although
I.C. § 40-208 does not specifically invoke the judicial review provisions of the IAPA, the statute
does adopt standards of review similar to those of the IAPA.

Idaho Rule of Civil Procedure 84, which governs judicial review of local governing
bodies, does not provide a specific standard of review. Therefore, the Court applies the generlal‘
standafds of review for cases in which the district court reviews appeals from the magistrate
court, See Idaho Hi.?toric_al Preservation Council, at 654.

~ The 'Com'_t ﬁﬂd_s and éoncludes that judicial_ review of a decisic‘)n". ofa 10031 gm;er_ning 50&}@- e

in the absehcé ofa stz;tutofy staﬁdard (;f réview; is as prov.i'ded for When the disfﬁct com;t fé;fiéwé a

decision of a magistrate judge as an appellate proceeding not involving a trial de novo. The district

court shall review the case upon the record and determine the appeal upon the same standards of

review as an appeal from the district court to the Supreme Court under the statutes and laws of this
state, and the appellate rules of the Supreme Court. See LR.C.P. 83(u)(1).

Factual findings will not be set aside on judicial review unless they are clearly erroneous.

Kornfield v. Kornfield, 134 Idaho 383, 385 (Ct. App. 2000). Findings of fact supported by

MEMORANDUM DECISION ON
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substantial and competent evidence are not clearly erroneous. Whiteley v. State, 131 Idaho 323,

326 (1998).

Statutory interpretation is a question of law over which this Court exercises free review.

Herman ex rel. Herman v, Hermdn, 136 Idaho 685, 688 (2002).
ANALYSIS

In its Petition for Judicial Review, .Goodman Oil argues that the easement reservation
exceeds the City of Nampa’s statutory authority, that it is not supported by any evidence found in
the record, that the reservation violates due process, and that the reservation is arbitrary and
capricious. T_h_e City of Nampa argues that ﬁt.he'_‘éas_ement contained i‘nr_(_)rd_inancé 3_,3]?}.18 wholly
proper and Witﬁiﬂ the City of Nampa’s authority. The City further asserts that Goodman Oil is
judicially estopped from challenging the easement.

Vacated First Avenue South is eighty (80°) feet in width and three hundred (300%) feet in
length. The easement reserved by the City covers the westerly fifty (50°) feet of the vacated
property thus enéwnbering all of Goodman Oil’s property located on the west sidé of the vacated. .
street, .

Cities are empoWered to vacate'any street by sfatute

Provxded ﬁn‘ther that whenever any street sha}i be vacated : : |
the same shall revert to the owner of the adj acent real estate, one-
half (1/2) on each side thereof, or as the city council deems in the
best interests of the adjoining properties, but the right of way,

easements and franchise rights of any lot owner or public utility
shall not be impaired thereby.... (Emphasis added).

IDAHO CODE § 50-311 (2006).

The statute does not provide for the imposition conditions on the vacation. Rather, the
statute explicitly provides that a street vacation may not impair “right of way, easements and

franchise rights of any lot owner or public utility.” Id.

MEMORANDUM DECISION ON
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The Idaho Supreme has held that Idaho Code Section 50-311, which applies fo all
municipal corporations in the state of Idaho and is an act of the state legislature is a state law of
general application. Black v. Young, 122 Idaho 302, 308 (1992). In Black, the City of Ketchum
conditioned the vacation of the alley upon the issuance of a building permit and the funding of a
construction loan Id. at 305. In addition, the vacation ordinance provided the City of Ketchum
a right of reversion if a certificate of occupancy was not issued for a proposed motel. Id. The
Supreme Court held:

The two- condltlons that the Cxty of Ketchum 1mposed upon
vacation of the’ alley, as, well as the right of reversion should a
certlﬁcate of occupancy not be 1ssued are not. expressly granted.
powers, fairly implied powers from the clear language of I.C. § 50-
311, nor are they powers essential to the vacation of the alley. The

only condition that LC. § 50-311 allows upon a finding of
expedience for the public good is that the vacation cannot impair

“the right of way, easements and franchise rights of any lot owner
or public utility.” 1.C. § 50-311. Thus, the two above-listed
conditions, as well as the right of reversion, are ultra vires acts by
the City of Ketchum because they conflict with 1.C. § 50-311.
(Italics in original) (Underling added).
Id. at 308.
The Court thus finds and concludes asa matter of Iaw, that the Cxty 8 reservatlon of a 50
foot mgress/egress and utxhty easement isin vxolatlon of the prov;szons of I C § 50-31 1
The Court further ﬁnds and concludes that the Cxty s reservatxon of a 50 foot

ingress/egress and utility easement is an ulira vires act by the City because the reservation of the
easement is in conflict with I. C. § 50-311.

Judicial estoppel is a doctrine which prevenis a party from assuming a position in one
proceeding and then taking an inconsistent position in a subsequent proceeding. Although the
issue of judicial estoppel was not directly addressed by the Idaho Supreme Court in Black, in that

case, Blacks had signed an estoppel affidavit which provided that the conditions of the ordinance

MEMORANDUM DECISION ON
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were acceptable to them and would not be challenged by them. Id at 305. In defense of the
Blacks’ complaint, the City of Ketchum asserted the affinmative defense of estoppel. /d The
trial court subsequently granted the City of Ketchum’s motion for summary judgment finding
that Ketchum was within its statutory authority to impose the conditions and the right of
reversion upon its vacation of the alley in question. The Idaho Supreme Court reversed the
judgment of the district court and remanded the case to the trial court to determine if other
factors existed or were considered regarding the public expediency requirement of I. C. § 50-
311

This Court finds and concludes that Goodman Oil is not judicially estopped: from i
challenging the statutory authority of the City to impose conditions upon the vacation of the |
portion of First Avenue South at issue in this case,

The Court further finds and concludes that, in light of the above-findings, it is not
necessary to address Goodman Oil’s remaining arguments.

The Court still further finds and concludes tha_t the ﬁndings set forth in Ordinace No..
3374 relate only to the procedural history of the request to vacate and the adequacy of the access
and utility eas.ement.'z- The ordinance contains no ﬁndingé “of eXpedience. for thepubhc géod”
requii:e'd by I. C § 50"-3'11. R

Tﬁerefore,

ORDFR
IT IS HEREBY ORDERED, and this does ORDER, that the reservation of a 50 food

ingress/egress and utility easement in Ordinance No. 3374 be, and is hereby, SET ASIDE.
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IT IS FURTHER ORDERED, and this does ORDER, that Ordinance No. 3374 be, and is
hereby, REMANDED to the City of Nampa for its determination as to whether other factors

existed or regarding the public good requirement of I. C. § 50-311.
 DATED: NOV 7 2006
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Memorandum Decision
on Judicial Review and Order was mailed to the following persons on this " |  day of
November, 2006.

Thomas Guy Hallam

John R, Kormanik

WHITE PETERSON, P.A.

5700 E. Franklin Road, Suite 200
Nampa, ID 83687-7901

Jon M. Steele e
RUNFT & STEEL LAW OFFICES, PLLC
1020 W. Main St., Ste. #400

Boise, ID 83702
Thérésa Randall
Appellate Clerk
Canyon County Courthouse
1115 Albany Street
Caldwell, ID 83605
(5. Noel Hales
Clerk of the District Court
By | Noaurd
: Deputy Clerk
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ORDINANCE NO. 3374

AN ORDINANCE OF THE CITY OF NAMPA, IDAHO, VACATING 157 AVENUE
SOUTH BETWEEN 2" STREET SOUTH AND 3*° STREET SOUTH IN THE CITY OF
NAMPA, CANYON COUNTY, IDAHO, SUBJECT TO AN ACCESS AND UTILITY
EASEMENT RESERVED THEREON, AND DIRECTING THE CITY ENGINEER TO
ALTER THE USE AND AREA MAP ACCORDINGLY.

WHEREAS, on September 5, 1995, a public hearing on vacating 1™ Avenue
South between 2° Street South and 3 Street South in the City of Nampa was held before the

City Council; and
WHEREAS the Czty Council approved the vacauon, and

WI—IERBAS on Septembcr 18, 1995, the Fzrst Rcadmg of the Ordinance =~
Vacating 1 Avenue South between 2°° Street South and 3™ Street South in the City of

Nampa was read before the City Council; and

WHEREAS, on October 2, 1995, the Second Reading of the above described
vacation Ordinance was read before the City Council; and

WHEREAS, on October 16, 1995, the Third Reading of the above described
vacation Ordinance was tabled by the City Council because the necessary approval of fire
access through the area by the Fire Department had not been obtained; and

WHEREAS, the Fire Department has recently reviewed development plans for
the area and has provided its written, conditional approval of the vacation Ordinance if an
access and unhty easement is retained tbrough the propcn“y to be vacated and

WHZEREAS the C1ty of Nampa has created a Iegal dcscnpuon for an access

and utility easement to be retained through the property to be vacated; and’

WHEREAS, the access and utility easement is acceptable to the Fire
Department as to location and dimension.

NOW, THEREFORE, BE IT ORDAINED BY THE MAYOR AND
COUNCIL OF THE CITY OF NAMPA, IDAHO:

Section 1:  That 1°T Avenue South between 2™ Street South and 3% Street
South in the City of Nampa, Idaho be and the same is hereby vacated, such vacation subject
to the following described access and utility easement which is hereby reserved on the

vacated property, to-wit:

See Exhibit A attached hereto and, by this reference, incorporated
herein as if set forth in full.

000443
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Section 2:  That the City Engineer is hereby instructed and directed to alter
the Use and Area Map in accordance with the above Ordinance.
PASSED BY THE COUNCIL OF THE CITY OF NAMPA, IDAHO, THIS '5tP pAY OF
Angust , 2004,

APPROVED BY THE MAYOR OF THE CITY OF NAMPA, IDAHO, THIS16t2 paY
OF __August , 2004,

Approved:

By %
Mayor

"City Clegk ™7 12

5
N

\/ﬁ’(o ML
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State of Idaho )
Canyon County )

On this f@mdayof T ,mﬂzeymZﬂ_@é CLL(/\&,
a Notary Public, personally ﬁm_ﬂﬂ.&ﬂﬁ_ and

or identified to me to be the Mayor and City Clerk, respectively, of The City of Nampa, wlw

executed the instrument or. the person that executed the instrument on behalfofsazdcotpomuon,
uﬁ&bm&&ghnw&&wﬂmmwmmmwmmmﬁwwwz

Cumcm

Criselda C. Luna

Residing at: Nampa, CanynnCounty Idaho
My Commission Expires: 10/02/07 - - -
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LEGAL DESCRIPTION FOR
VACATION OF FIRST AVENUE SOUTH

That portion of First Avenue South between Second Street South and Third Street South
within the NW %, Section 22, and the NE %, Section 21, Township 3 North, Range 2
West, Boise Meridian, City of Nampa, Canyon County, Idaho, as shown on the plat of -
PLEASANTS ADDITION on file with Canyon County Book 4, Page 10.

Maintaining the westerly fifty feet (50%) for an Ingress/Egress and utility easement.
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I, Mayor Tom Dale do hereby VETQ Ordinance number 3374 for Vacation of 1% Avenue
South between 2™ Street South and 3™ Street South pursuant 1o Nampa City Code 2-2-3-
5 due to the objection by an adjoining property owner.

Tom Dale _
Mayor -
City of Nampa
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. The % Clty ZOfNampa, DIAN ArH

F L E B,
ARR 27 2007

CANYON COUNTY CLERK
D. BUTLER, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

CASE NO! CV 2004-0010007*C: -

| )
-vs- ) JUDGMENT FOR COSTS AND
) ATTORNEY FEES
)

CITY OF NAMPA, a corporate body)
Politic; THE CITY COUNCIL of the )
- dr Y OF NAMPA MAYOR TOM' ) .

LAMBING in her capac1ty as Clty )

The above-entitled case came on regularly for hearing on Petitioner’s motion for an

award of attorney fees and costs on January 18, 2007. The Court, having heard and considered
the arguments and briefing of the pmﬁcé together with the file and i'ecord in this case, held:

D Petitioner was entitled to its cost in this action;

JUDGMENT FOR COSTS
AND ATTORNEY FEES
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A

. action in the sum of $2 966 29 together Wlth
L ‘;portion of these prooeedmgs pursua.nt to 1 C § 12- 117¢ 1n the amount of $40 0{)0 00,

e ‘DATED

2) Petitioner was entitled to an award of attorney fees in the sum of $40,000.00
pursuant to I.C. § 12-117 arising from the judicial review portion of these proceedings; and,

3) Petitioner was not entitled to an award of attorney fees arising from the
Mandamus portion of these proceedings.

The Court’s findings of fact and conclusions of law were made orally upon the record

and are adopted herein. Either party may request a transcript of the Court’s findings of fact and

concluszons of law should they S0 desxre

heanng, the Court demed each partles motion for reconsxderatxon as to the award of attorney

fees.
Therefore,

TS HEREBY ORDERED, ADJUDGED:and DECREED: .

Petmoner, GOODMAN OIL COMPANY. '1s awarded its costs as amatter of nght in ﬂus‘ e

APR 2 7 2807 \
es C. Mox;ﬁtt
ict Judge
: 2
JUDGMENT FOR COSTS
AND ATTORNEY FEES
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CERTIFICATE OF SERVICE,

IHEREBY CERTIFY that a true and correct copy of the foregoing order was forwarded
to the following persons on this 2 ] of April, 2007.

Tammy Zokan

Moore Smith Buston & turke, Chtd.
950 W. Bannock, Suite 520

Boise, ID 83702

_Chns D, Gabbert
LWhltePeterson P. A SR _
o -5700 East Frankhn Road Ste 200
- _Nampa, ID 83687*7901

Jon M Steele

Runft & Steele Law Offices, PLLC
1020 W, Main St., Suite 400
Boise, ID 83702

JUDGMENT FOR COSTS
AND ATTORNEY FEES
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L EsEpD

P.M.

JUN 0§ 2007
JON M. STEELE (ISB # 1911) GANYON COUNTY CLERK
KARL J. RUNFT (ISB # 6640) C. DOCKINS, DEPUTY
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: jmstecle@runfiltaw.com

TI{E STATE OF IDAHO ]N AND FOR THE COUNTY OF CANY ON

GOODMAN OIL COMPANY,
” CASE NO. CV 04-10007

Petitioner,

e Nt S S

- NOTICE OF APPEAL

' CITY OF NAMPA, a corporate body politic; )
: THE CITY COUNCIL of the CITY OF

'.‘DIANA LAMBING inher cap ty as City )

" Clerk; and SCOTTY’S DURO-BILT )
A
)

E GENERATOR, INC., anIdaho corporation;

TO: The above named Respondents, its attorneys of record, and the Clerk of the above

entitied Court:
NOTICE IS HEREBY GIVEN THAT:
1. The above named Appellant Goodman Oil Company appeals against the

above named Respondent Scotty’s Duro-Bilt Generator, Inc., to the Idaho

000122 ~ ORIGINAL
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Supreme Court from the District Court’s Order of Dismissal dated June 29,
2005; Order on Petitioner’s Second Motion to Amend dated June 29, 2005;
Order on Respondent Scotty Duro-Bilt Generator’'s Memorandum of Costs
and Fees dated August 29, 2005, and Judgment dated September 14, 2005,
entered by the Honorable Judge James C. Morfitt presiding.

2. The above named Appellant Goodman Oil Company appeals against the

above named Respondent Clty of Nampa to the Idaho Suprcme Court ﬁ'om the_

Attomey Fees dated Apni 27, 2007entered by thc :Hoﬁ;)rablé }udge James C |
Morfitt presiding.
3. The Appellant has the right to appeal to the Supreme Court, and the Order and

Judgr_nenti_.described in paragraph 1 above is appealable pursuant to Rule

iDuro-Bllt as 2 Respondent

b Whether the D;stnct Court erred in denymg Appeilant’é Motxon lto
Amend its Petition for Writ of Mandate to include causes of action
against Respondent Scotty’s Duro-Bilt,

¢. Whether the District Court erred in denying Appellant attorney fees in

the Mandamus Proceeding against Respondent City of Nampa.

NOTICE OF APPEAL ~ Page 2
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d. Whether the District Court erred in remanding the Judicial Review
portion of this case to the Respondent City of Nampa.
e. Whether Appellant is entitled to an award of costs and attorney’s fees
as a result of this appeal.
5. A reporter’s transcript of the following hearings are requested:
a. Hearing on Petitioner’s Motion to Amend held on January 21, 20035;

b. Hearing on Respondent’s Motion to Dismiss and Petitioner’s Second

" Wit of Mandate and Respondent s Motion to Strike held on July 15, |
2005;
d. Hearing on Respondent’s Memorandum of Costs and Fees held on

August 19, 2005;

Janwry 18, 2007;

g. Hearing on Petitioner’s Motion for Preliminary Injunction and Motion
for Reconsideration and Clarification held on February 2, 2007;

h. Hearing on Petitioner’s Motion for Reconsideration of Atforney’s Fees

and Mediation; Petitioner’s Motion for Entry of Proposed Findings of

Fact and Conclusions of Law, Proposed Judgment as to Nampa

NOTICE OF APPEAL - Page 3
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Respondents and Proposed Preliminary Injunction; and Respondent
City of Nampa’s Motion for Reconsideration Regarding Aftorney’s
Fees held on March 19, 2007; and

i. Hearing on Petitioner’s Motion for Reconsideration and Clarification;
Petitioner’s Motion for Reconsideration of Attorney’s Fees and

Mediation; Petitioner’s Motion for Entry of Proposed Findings of Fact

~ and. Conclusions of Law, Proposed Judgment as to Nampa

Fees held on April 13, 2007,
6. The Appellant requests the clerk’s record be prepared to include in addition to

those documents automatically included under Rule 28 LAR. and the

following: .

> Revrtew, _dated 1 1/3/ 04

" ¢. "Motion to Amend dated 01/07/05
d. Affidavit of McCreedy in Support of Motion to Amend, dated

01/07/05;
e. Memorandum in Support of Motion to Amend, dated 01/07/05;

f. Memorandum in Opposition to Goodman Oil Company’s Motion to

Amend, dated 01/18/05;

NOTICE OF APPEAL — Page 4
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g Reply Memorandum in Support of Petitioner’s Motion to Amend,
dated 01/19/05;

h. Petitioner’s Brief in Opposition to Respondent Scotty’s Duro-Bilt’s
Motion to Dismiss, dated 05/04/05;

i. Brief in Support of Motion for Summary Judgment in Regards to

Petitioner’s Application for Writ of Mandamus, dated 05/04/05;

j-. Motion for Summary Judgment on Petitioner’s Application for Writ of

1. Petitioner’s Second Motion to Amend Its Petition, dated 05/04/05;
m. Memorandum in Opposition to Petitioner’s Second Motion to Amend,

dated 05/1 5/05

‘ n Mem:ﬂ'ran 'um_'m Oppo' mon to Petmoner Goodmr‘ "7-;‘011 Company s"f".;

Second Motlon to Amend Its Petmon, dated 05/ 1 3/05

) 'Attofne}’s Fees;_dé,té& 06/1 6/05;

q. Memorandum in Opposition to Summary Judgment Motion of
Petitioner, dated 07/01/05; |

r. Petitioner’s Reply Memorandum in Support of Petitioner’s Motion for
Summary Judgment and in Opposition to Nampa Respondents’ Motion

to Strike, dated 07/08/05;

NOTICE OF APPEAL - Page 5
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s. Order Granting Writ of Mandamus, dated 08/08/05;

t. Memorandum of Attorneys’ Fees and Costs, dated 08/22/05;

u. Order on Respondent Scoity’s Duro-Bilt Generator’s Memo of Costs
& Fees, dated 08/29/05;

v. Memorandum in Support of Petitioner’s Memorandum of Attorney’s

Fees and Costs and in Opposition to Respondent’s Objection, dated

09/19/05;

x.” Order 'D'enyiﬁg Goodman Oil’s Réquest for .Attomey Fees, dated

11/14/05;

y. Petitioner’s Opening Appellant Brief, dated 05/08/06;

Z. Respondents’ Response Bnef dated 06/05/06

Bnef m Support of Pehﬂoner“ $ Memorandum of Attorn y s Fees and-;f-

Costs, dated 11/20/06;

ee. Objection to Petitioner Goodman Oil Company’s Memorandum of
Costs and Attorney’s Fees, dated 12/05/06; |

ff. Memorandum in Opposition to Petitioner Goodman Oil Company’s
Memorandum of Attorneys’ Fees and Costs, dated 12/05/06;

gg. Motion for Reconsideration and Clarification, dated 01/29/07;

NOTICE OF APPEAL — Page 6
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| hh Monon for Prehrmnary In}unctlon dated 01/29/07 |
i Afﬁdavn of IMS in Support of Goodman s Motlon for Pxehmmary L
Injunctlon and for Recon31derat10n and Cian:ﬁcauon, dated 01/29/07 o
: }j Bnef m Support of Motmn for Prelnnmary In;unotlon and Motlon f01~ | | '

e Recons1derat10n and Clanﬁcatlon, dated 91/ 29/ 97

kk Memorandum in Suppozt of Pe’tztloner s Monon for Raconszdcratlon"_, S

'Goodman and in Reply to.Nampa’s Opposition to Goodman’s Motio

“the Mandeunus Proceedmg, dated 03/ 12/07
11, }udgment asto the Nampa Respondents dated 04/ 17/07

ss. Order, dated 04/26/07; |

i, .Order,_ dated 04/26/07;

uu.  Judgment for Costs and Attorney Fees, dafed’ 04/27/07; and |

vV, Preliminary Injunction Against Narmpa Respondents; dated 04/27/07

© NOTICE OF APPEAL ~Page7

Q001A2E



7. Icertify:

a. That a copy of this Notice of Appeal has been served on the Court
Reporter;

b. The Appellants have ordered and will pay the estimated Reporter’s
Transcript Fee when received,

c. That the estimated fee for preparation of the Clerk’s record has been

pazd

That the Appellants ﬁlmg fee has been pald_ and, e

‘Rule 20,

DATED this \Dﬂ'day of June 2007.

RUNFT & STEELE LAW OFFICE, PLLC

TJONMSTEELE
Attorney for the Appellant,

NOTICE OF APPEAL — Page 8
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this u day of June 2007, a true and
correct copy of the NOTICE OF APPEAL was served upon opposing counsel as

follows:
Chris D. Gabbert X US Mait
White Peterson, P.A. Personal Delivery
5700 East Franklin Road, Ste 200 ~{__ Facsimile

Nampa, [ 83687-7901

" Boise, ID 83702

RUNFT & STEELE LAW OFFICES, PLLC

A b

JOI\HOI STEELE -
Attomey for App_ £

NOTICE OF APPEAL — Page 9
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Terrence R. White
Christopher D. Gabbert

WHITE PETERSON, P.A.
5700 East Franklin Road, Suite 200 F E L D
Narpa, Idaho 83687-7901 AM. _\__1% Q. PM.

Telephone:  (208) 466-9272
Facsimile:  (208) 466-4405 JUN 27 2007

ISB Nos.: 1351, 6772
CANYON COUNTY CLERK

trw{@whitepeterson.com
cgabbert@whitepeterson.com T. CRAWFORD, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

GOODMAN OIL COMPANY,

- CASE NO. CV-2004-0010007+C

_ NOTICE OF CROSS-APPEAL

:;{',CITY OF NAMPA a corporate body polluc,
THE, CITY COUNCIL of the CITY Ol

" Foe Category;
 Filirig Fee:

 DIANA LAMBING, i hr capacity as City - " Brempt (LC, § 67-2301)
Clerk; and SCOTTY’S DURO-BILT

GENERATOR, INC., an Idaho corporation,

R S N ©

Respondents/Cross-Appellants

TO: THE ABOVE NAMED PETITIONER/APPELLANT, GOODMAN OIL COMPANY,
AND THEIR ATTORNEY, JON STEELE, AND THE CLERK OF THE ABOVE
NAMED COURT
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NOTICE IS HEREBY GIVEN THAT:

1. The above-named Appellants, CITY OF NAMPA, a corporate body politic, THE
CITY COUNCIL OF THE CITY OF NAMPA; MAYOR OF THE CITY OF NAMPA TOM
DALE, in his capacity as Mayor of the City of Nampa; DIANA LAMBING, in her capacity as
City Clerk; cross-appeal against the above-named Petitioner/Appellant to The Idaho Supreme

Court from the final orders entered in the above-entitled action on April 26 and 27, 2007,

Honorable J ames C Morfitt preszdmg

The party has a nght to appeall

. ;descnbed m Paragraph 1 above 1s appealable under and pursuan ‘:___or Rule _l(a)(l) and Rule 1‘_‘_7 of o e
the Idaho Appellate Rules and Rule 84(t) of the Idaho Rules of Civil Procedure.
3. A preliminary statement of the issues on appeal which the Cross-Appellants then
intend to assert in tile appeal; provided, any such list of issues on appeal shall not prevent the
: Cross-AppeHants from assemng other issues on appeal |
3 "?"-l"j'Whether the Court erred in den}qng Cross—AppelIants Motlon for

. _Reconmderauon of Attomeys Fees Award on the Judlclal ReVIeW, Sl

-3, 2 Whether the Court_ erred 1r1 ﬁndmg that as a matte"

o Nampa s reservation of a 50 foot mgress/egress and utzlzty easement isin .

violation of the provisions of Idaho Code § 50-311;

3.3  Whether the Court erred in finding that the City of Nampa’s reservation of
a 50 foot ingress/egress and utility easement is an ultra vires act by the
City because the reservation is in conflict with Idaho Code § 50-311;

3.4  Whether the Court erred in granting Appellant’s Motion for Clarification

or Remand Order after expiration of the time period in which to appeal.
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3.5  Whether Cross-Appellant is entitled to an award of costs and attorney’s

fees as a result of this appeal.
4. Cross-Appellants agree and concur with Appellant’s request for a Reporter’s

Transcript, as provided for in LA.R. 25(a), in compressed format, of the following hearings

before the district court for purposes of this cross-appeal, on or about:

4.1  January 18, 2007, on Goodman’s Motion for Attorneys Fees and Costs;

s “agree- and -concur i
fo.liov;/ilrllg d‘o-cumenlt.sl be included in tﬁe Clerk’s Récord, for the purpo;éé of this cross-appeal in
addition to those autbmaticaily included under Rule 28, LA.R. Items numbered 5.1 - 5.5, and
5.17 - 5.19 are in addition to those requested by Appellant in its Notice of Appeal:

5.1 Petitioner’s Motion for Summary Judgment on Petition. for. Judicial

o RecOrd[fiIed Apni 12005}(12/1 /05) B o

53  Affidavit of Joﬁ M. Steele in support of Motion for Summary Ju&gment on
Petition for Judicial Review (12/1/05);

5.4  Opposition to Petitioner’s Motion for Summary Judgment on Petition for
Judicial Review (1/11/06);

5.5  Affidavit of John R. Kormanik in Opposition to Petitioner’s Motion for

Summary Judgment on Petition for Judicial Review (1/11/06);
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5.6  Memorandum Decision on Judicial Review and Order (11/07/06),;
5.7  Goodman’s Memorandum of Attorney’s Fees and Costs (11/20/06);
5.8  Goodman’s Brief in Support of Petitioner’s Memorandum of Attorneys

Fees and Costs (11/20/06);

5.9  Objection to Petitioner Goodman Oil Company’s Memorandum of Costs

and Attorney Fees (12/04/06);

5.12  Goodman’s Motion for Preliminary Injunction (1/29/07);
5.13 Goodman’s Brief in Support of Motion for Preliminary Injunction and
Motion for Reconsideration and Clarification (1/29/07);

~. 514 Affidavit of Jon M. Steele in Support of Goodman’s Motion for .

Goodman’s Supplemental Brief (2/23/07);

" City of Nanipa’s Supplemental Brief (2/23/07); <

5.17 Affidavit of Christopher D. Gabbert (2/23/07),

5.18 Respondent City of Nampa’s Motion for Reconsideration Regarding
Attorneys Fees (3/02/07);

5.19 Respondent City of Nampa’s Memorandum in Support of Motion for
Reconsideration Regarding Attorney Fees and In Opposition to

Petitioner’s Motion for Reconsideration (3/02/07);
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5,20 Nampa’s Reply Brief (3/05/07);

5.21 Goodman’s Response to Nampa’s Supplemental Brief (3/05/07);

522 Goodman’s Memorandum Response to Nampa’s Motion for
Reconsideration Regarding This Court’s Award of Attorney’s Fees to
Goodman and In Reply to Nampa’s Opposition to Goodman’s Motion for

Reconsideration Regarding This Court’s Denial of Attorney Fees in the

- Mandamus Proceeding (3/12/07);

. of Attorney Fees, granting Goodman’s M
Order;
5.24  Judgment for Costs and Attorney Fees, dated April 27, 2007.

6. I certify:

61 That a copy of thxs Notlce of Appeal has been. served on the rep

e -:That the clerk ‘s ,the dlstnct court’ will ‘be paad ‘the 'eSI

e preparauon of the Reporter’s. Transcnpt within. the tlme requ;.:"' Id by:rulef} R

N :after 'i ‘ l_to‘:Appeliants of the amoun f the, es.' mated fee' .
- 63 u\i"}:That the esnmated fee for preparatlon of the Cierk’s Record will b pa;d i
within the time required by rule after notice to Appellants of the amount of
the estimated fee;
6.4  The Respondent/Cross-Appellant is a corporate body politic and is

therefore exempt from payment of the appellate filing fee pursuant to

Idaho Code § 67-2301; and
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6.5  That service has been made upon all parties required to be served pursuant

to Rule 20,

DATED this 27" day of June, 2007.

WHITE PETERSON, P.

'CERTIFICATE OF SERVICE
I hereby certify that on this 27" day of June, 2007, I caused to be served a true and correct

copy of the fbrego_ing document by the method indicated below to the following:

JonM Steele

PR 102,,_:‘W:Ma1nuStre_, ‘ulte 400
Bcnse, Idaho 83702

Bmse Idaho 83702

WHITE PETERSON, P.A.

WAWork\W\Nampa\Goodman Oil Ca 9647, 148\Appeal\Cross-Appeal NOTICE 06-27-07 Ih.doc
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In the Supreme Court of the State %f I‘de‘_hoE

JUL 12 2007
CANYON COUNTY CLERK
GOODMAN OIL COMPANY, T RANDALL, DEPUTY
Petitioner-Appellant-Cross Respondent, ORDER SUSPENDING APPEAL
PENDING COMPLETION OF
V. APPELLATE SETTLEMENT
CONFERENCE
CITY OF NAMPA, a corporate body politic;
THE CITY COUNSEL of the CITY OF NO. 34284

NAMPA; MAYOR TOM DALE, in his - .
N capaclty as Mayor of the Czty of Nampa, :,_ o
I DIANA LAMB]NG 111 her capaczty as’ Clty
- Cletk, e e

Respondents—Cross Appellants

SCOTTY'S DURO-BILT GENERATOR, INC.,
an Idaho corporation,

Respondent.

The parues to thls appeal have stlpulated to subnnt thlS appeal for an Appeliate
.Settlement Conference as provzded by Rule 49 IAR therefore good cause appeanng, = e
| IS HEREBY ORDERED that the STIPULATION_to submit thls. appeal t Appellate o
Settlement Conference be, and hereby 1s APPROVED EE : : o

IT IS FURTHER ORDERED that proceedmgs in thls appeal shaII be SUSPENDED

pending completion of the Appellate Settlement Conference procedure.

DATED this m day of July, 2007.

For the Supreme Court

‘ o

Steven W. Kenyon, Clerk/
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ce: Counsel of Record
District Court Clerk
Court Reporter — Saunders (Tuckers)
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._an Idaho corporatzon

In the Supreme Court of the State of Idaho

GOODMAN OIL COMPANY, }
)
Petitioner-Appellant-Cross Respondent, ) ORDER REINSTATING APPEAL
. )
V. ); Supreme Court No. 34284

)
CITY OF NAMPA, et al,, )
)

~ Respondents-Cross Appellan_ts, ) F ;zrg AM.... - .M.‘.

__ la;zd: iR e ; NQV_’ 5 2@@7

SCOTTY’S DURO-BILT GENERATOR INC o ) @ANY@N @@UNW @ng‘;
)
)

Respondent.

Proceedings in this appeal were suspended July 10, 2007, due to the parties'
Stipulation to submit to an Appellate Settlement Conference. Subsequently, the Clerk of this
Court has been advised by the settlement conference judge that this appeal should now proceed.

Therefore, good cause appeanng, ;

: § I’I‘ IS HEREBY ORDERED that suspenszon of proceedlngs m thls appeal for the
- Appellate Settlement Conference shall be and hereby is, WITHDRAWN. = '

S . IT IS FURTI{ER ORDERED: that the Reporters Transcnpt and Clerk’s_ _Record o
e .‘shall be ﬁled wﬂh this Court onor r before Febi?uary 12, 200: 3. S B

KarelA Lehrman, et Deputy Clerk for
Stephen W. Kenyon, Clerk

cc: Counsel of Record
District Court Clerk
District Court Reporter
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*  In the Supreme Court of the State of Idaho
DEC 13 2007
GOODMAN OIL COMPANY, 9’:}'}‘;&%&@%‘\‘” CLERK
Petitioner-Appeltant-Cross Respondent, REMITTITUR MAN, BEPUTY
NO.: 34284

V.

CITY OF NAMPA, a corporate body politic;
. THE CITY COUNSEL of the CITY OF
"~ NAMPA; MAYOR TOM DALE; in his . .
capacity as Mayor of the City of Nampa;.
. 'DIANA LAMBING, in her capacity as City
. Clerk, ' e e

Respondents-Cross Appellants,

and

SCOTTY'S DURO-BILT GENERATOR, INC.,
an Idaho GOODMAN OIL COMPANY,

Petitioner-Appellant-Cross Respondent,

V.

CITY OF NAMPA, a corporate body politic;
- THE CITY COUNSEL of the CITY OF
- . NAMPA; MAYOR TOM DALE, inhis
- capacity as Mayor of the City of Nampa;
‘DIANA LAMBING, in heér capacity as City
Clerk,

Respondents-Cross Appellants,

and

SCOTTY'S DURO-BILT GENERATOR, INC.,
an Idaho

TO: THIRD JUDICIAL DISTRICT, COUNTY OF CANYON.
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on December 5, 2007 therefore, o _ _
| IT IS HEREBY ORDERED that the appeal hcrem from the Judgment of the o

o Dzstnct Court be and hereby is, DISMISSED and ‘ T e .
" LE IT IS FURTHER HEREBY ORDERED that eachparty shall bear its own costs

and attomeyfees ‘

 STATEOFIDAHO * - . .. -

ce: Coiinsel of Record.
 District Court Clerk
- DiStE‘lCtJudge L
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In the Supreme Court of the State of Idaho

\/ / E% _AM L E Dém.
GOODMAN OIL COMPANY, ) DEC 2 § 2007
)
Petitioner-Appellant-Cross Respondent, ) QA“:‘\I ;ggnci?,tNggP%liE‘YﬁK
V. )
l ) AMENDED REMITTITUR
CITY OF NAMPA, a corporate body politic; )
THE CITY COUNSEL of the CITY OF ) Supreme Court No. 34284
NAMPA; MAYOR TOM DALE, in his ) : _ o
capacity as Mayor of the. City ¢ of Nampa;.© <) -
DLANA LAMBIN G in her capacxty as C1ty )
Clerk Ly
Respondents»Cross Appellants )
and )
- )
SCOTTY'S DURO-BILT GENERATOR, INC., )
an Idaho, )
)
Respondent. )

TO: THIRD JUDICIAL DISTRICT COUNTY OF CANY ON

The Com't havmg entered an. Order grammg the Shpulation to D:smlss this appeal Ti. ‘
on December 5 2007; therefore, |
: I’I‘ IS I—IEREBY ORDERED that the appeal herem from the . S
Qﬁﬁ%@%@eﬁﬁ final orders entered by the Disrict Court on April ‘26’ 2007 and‘_A. ril 2 2007;be,=-
- and hereby 1s DISMISSBD as to GOODM.AN O]I, COM?ANY as Créss Respondent énd CI’TY:.: T
OF NAMI’A, et al, Cross Ajgpellant This appeal Temains pendmg as o GOODMAN OIL
COMPANY, Appellant, and SCOTTY’S DURQ-BIL.T GENERATOR, INC., Respondent.

IT IS FURTHER ORDERED that
fees GOODMAN OIL COMPANY and CITY OF NAMPA, et al., shall bear their own costs and

Qe -3 o e e L o T T e b e e e e SR R G R

attorney fees related to the Cross Appeals.
DATED this Q_‘L day of December 2007. ’

Shphon Vo

Clerk of the Supreme cc{@
~ STATE OF IDAHO

cc:  Counsel of Record 000142 | | |
Distriet Court Clerk %—ﬁ
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In the Supreme Court of the State of Idako E B
/  DEC 28207

GOODMAN OIL COMPANY, GANYON COUNTY CLERK. ||
L T RANDALL, DEPUTY
Petitioner-Appellant-Cross Respondent, ORDER AMENDING TITLE

v.
Supreme Court No. 34284

)

)

)

)
CITY OF NAMPA, a corporate body politic; )
THE CITY COUNSEL of the CITY OF )
NAMPA; MAYOR TOM DALE, in his )
capacity as Mayor of the City of Nampa )
DIANA LAMBING m her capacxty as Clty )
)

)

)

)

)

)

)

)

Clerk

‘ Respondents»Cross Appellants
and

SCOTTY'S DURO-BILT GENERATOR, INC.,
an Idaho corporation.

Respondent,

! appeanng that the tztle of this appeal should be AMENDED to more accurately -

| reﬂect the partles remamzng on appeal therefore, good cause appearmg,
T HEREBY IS ORDERED that the t1t1e of thxs case shali be AMENDED for aII

: purposes as follows

GO(}DMAN OIL COMPANY

| Petltloner-Appellant on Appeal
V.

SCOTTY'S DURO-BILT GENERATOR, INC., an Idaho corporation.

Respondent-Respondent on Appeal,

and

CITY OF NAMPA, a corporate body politic; THE CITY COUNSEL
of thé CITY OF NAMPA; MAYOR TOM DALE, in his
capacity as Mayor of the City of Nampa; DIANA LAMBING, in her

capacity as City Clerk,

Respondents.
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s
5 H
-

IT FURTHER IS ORDERED that any objection by any party to the amended title

shall be filed within fourteen (14) days from the date of this Order,
DATED this #\_day of December 2007.
For the Supreme Court

Step_hén W. Kenyon, Ulerlci; '

cc: Counsel of Record.
~ District Court Clerk”
District Court Judge
District Court Reporter
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" CITY OF NAMPA, a corporate body 1;5'171"&‘3’

" capacity as Mayor of the City of Nampz a,

}E.}L%Mm

INEER VA
JON M. STEELE (ISB # 1911)
KARL J. RUNFT (ISB # 6640) CANYON COUNTY CLERK
RUNET & STEELE LAW OFFICES, PLLC D. BUTLER, DEPUTY
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: krmnﬂ@:unﬁlaw com

) ‘-',;".':.‘Attorneys for Appeilant

“IN THE DISTRIC’I' COURT OF THE THIRD JU!)ICIAL DIST icfor T
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

GOODMAN OIL COMPANY, .
CASE NO. CV 04-10007

Petitioner-Appellant-Cross Respondent,
NOTICE OF APPEAL

VvS.
THE CITY COUNSEL of the CITY OF |
NAMPA; MAYOR. TOM DALE, in his -

;DIANA LAMBING m he,r capac1ty as Clty
,.Clerk, AR

Respondents—Cross Appeliants
and

SCOTTY’S DURO-BILT GENERATOR,
INC., an Idaho corporation,

Respondent.

NOTICE OF APPEAL —Page 1
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TO: The above named Respondents, its attorneys of record, and the Clerk of the above
entitled Court: |
NOTICE IS HEREBY GIVEN THAT:
1. The above named Appellant Goodman Oil Company appeals against the
above na.meci Respondent Scotty’s Duro-Bilt Generator, Inc., to the ldaho
Supreme Court from the District Court’s Order of Dismissal dated June 29,
2005' Order on Petitioner’s Second Motion to Amend dated June 29, 2{)05'

| Order on Respondent Scotty Duro—Bﬂt Generator S: Memorandum of Costs

and Fees dated August 29 2005 and Judgment dated September 14 2005,] -
entered by the Honorable Judge James C. Morﬁtt presuimg.
2. The Appellant has the right to appeal to the Supreme Court, and the Order and
Judgment described in paragraph 1 above is appealable pursuant to Rule
1 l(a)(l) LAR.
3. Appeliants prellmmary statement of issues is as. follows
a. Whether the Dlstnct Court erred i in dlsmlssmg Respondcnt Scotty s
. Duro-Bllt as aRespondent | _ . L
- ‘b.' Whether the Dlstnct Court erred in denymg Appellant’s Motlon to.‘
| Amend 1ts Petition for Wnt of Mandate to mclude causes of act:on
against Respondent Scotty’s Duro-Bilt; and
c. Whether Appellant is entitled to an award of costs and attorney’s fees
as a result of this appeal.
4. A reporter’s transcript of the following hearings are requested:

a. Hearing on Petitioner’s Motion to Amend held on January 21, 2005;

NOTICE OF APPEAL —Page 2
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b. Hearing on Respondent’s Motion to Dismiss and Petitioner’s Second
Motion to Amend Complaint heard on May 20, 2005; and
¢. Hearing on Respondent’s Memorandum of Costs and Fees held on
August 19, 2005,
5. The Appellant reque‘sts the clerk’s record be prepared to include in addition to

those documents automatically included under Rule 28 LAR. and the

foilomng

_ a. _Petltion for Wnt of '_Mandate and Petztmn for Judeal _Rev1ew, dated‘-‘;}-_.‘"

b | Response ‘t(.) Petlﬁon for Wnt of Mandate and Petmon fof Judzc;;ai 7‘
Review, dated 11/3/04;

¢. Motion to Amend, dated 01/07/05;

d. Affidavit of McCreedy in Support of Motzon to Amend, dated

01/07105 | | BRVER

e :Memorandmn in Support of Monon to Amend dated 01/07/05

B ‘-"-if.;'_‘I‘“._‘i.{'_‘:{‘;Memorandum in| ()pposmon to Goodman 011 Company s Motlon to SR

Amend dated 01/18105
| g.'. ‘Reply Memorandum in Support of Peﬁtmner S Mot;on to Amend, o
dated 01/19/05;
h. Petitioner’s Brief in Opposition to Respondent Scotty’s Duro-Bilt’s
Motion to Dismiss, dated 05/04/05;
i. Objection to Respondent Scotty’s Memorandum of Costs and

Attorney’s Fees, dated 06/16/05;

NOTICE OF APPEAL — Page 3
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j-

Order on Respondent Scotty’s Duro-Bilt Generator’s Memo of Costs

& Fees, dated 08/29/05;

7. Icertify:

DATED this

a.

‘paid;

That a copy of this Notice of Appeal has been served on the Court
Reporter;
That Appellants have ordered and will pay the estimated Reporter’s

Transcript Fee when received;

That the estmlated fee for prepal‘ationof the Clerk’s record haSbeen o

That the Appeliants filing fee has been paid; and

That service has been made upon all parties required to be served to
Rute 20.

day of January 2008.

By

ﬁéﬁ' .F. Runft-
ftopney,/for the

: Aép@llant R

NOTICE OF APPEAL - Page 4
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this ‘ ) day of January 2008, a true
and correct copy of the NOTICE OF APPEAL was served upon opposing counsel as

follows:
Tammy Zokan & US Mail
Moore Smith Buxton & Turke, — Personal Delivery
Chtd. Facsimile
950 W. Bannock, Suite 520 .

- Bmse, iD 83702 :

NOTICE OF APPEAL — Page 5
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
GOODMAN OIL COMPANY,
Petitioner-Appellant on Appeal, Case No. CV. »04410007*0
CERTIFICATE OF EXHIBITS

—VS..

SCOTTY'S DURO-BILT GENERATOR,
INC., an Idaho corporation,

Respondent-Respondent
on Appeal.

and

CITY OF NAMPA, etal.,

R T T i S g N N A NV NI S S

Respondents.

I, WILLIAM H. HURST, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that the following
are being sent as exhibits as requested in the Notice of Appeal:

Clerk’s Agency Record

Agency Transcripts

Memorandum in Support of Petitioner’s Motion to Amend,
Lodged 1-7-05

Memorandum in Opposition to Petitioner Goodman Oil Company’s
Motion to Amend, Lodged 1-14-05

Reply Memorandum in Support of Petitioner’s Motion to Amend,
Lodged 1-20-05 |

Petitioner’s Brief in Opposition to Respondent Scotty’s Duro-Bilt’s
Motion to Dismiss, Lodged 5-4-05

CERTIFACTE OF EXHIBITS
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IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of

the said Court at Caldwell, Idaho this 15 day of é{‘;,ﬁ fiaq P‘;[ , 2008,

WILLIAM H. HURST, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,

in and for the Coynty of Canyon.
By: J ' Deputy

CERTIFICATE OF EXHIBITS
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
GOODMAN OIL COMPANY,
Petitioner-Appeliant on Appeal, Case No. CV-04-10007*C
CERTIFICATE OF CLERK

_VSu

SCOTTY’S DURO-BILT GENERATOR, INC.,
an Idaho corporation.

Respondent-Respondent on Appeal,
and

CITY OF NAMPA, etal.,

R o TV i ST L I N S N L N N N

Respondents.

I, WILLIAM H. HURST, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that the above and
foregoing Record in the above entitled cause was compiled and bound under my
direction as, and is a true, -full correct Record of the pleadings and documents under
Rule 28 of the Idaho Appellate Rules, including specific documents as requested in the
Notice of Appeal.

IN WITNESS WHEREOQOF, I have hereunto set my hand and affixed the seal of

the said Court at Caldwell, Idaho this 25 day of F&fbnmﬂfr . 2008.

WILLIAM H. HURST, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in and for the County of Canyon.

By: J @ Y. Deputy

CERTIFICATE OF CLERK
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
GOODMAN OIL COMPANY,
Petitioner-Appellant on Appeal, Supreme Court No. 34284
Vs~ CERTIFICATE OF SERVICE

SCOTTY’S DURO-BILT GENERATOR, INC.,
an Idaho corporation,

Respondent-Respondent on Appeal,
and

CITY OF NAMPA, etal.,

R T T T o = N S W S S . T e

Respondents.

I, WILLIAM H, HURST, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that I have
personally served or had delivered by United State's Mail, postage prepaid, one copy of the
Clerk's Record and one copy of the Reporter’s Transcript to the attorney of record to each
party as follows:

Jon M Steele and Karl J. Runft, 1020 W. Maint St., Ste. 400, Boise, Idaho 83702

Tammy Zokan and Susan Buxton, MOORE SMITH BUXTON & TURCKE, CHTD.,
050 W. Bannock, Ste. 520, Boise, [daho 83702 '

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of

the said Court at Caldwell, Idaho this__ 25 _dayof __¥eb rmr\!f , 2008.

WILLIAM H. HURST, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in and for the County of Canyon.
By: Deputy
CERTIFICATE OF SERVICE A W
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