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Sever udicial District Court - Bonneville Cov User: SHULTS

ROA Report
Case; CV-2006-0000140 Current Judge: Joel E. Tingey
American Pension Services, nc., etal. vs. Cornerstone Home Buiiders, LLC

Date: 2/4/2008
Time: 03:51 PM
Page 1 of 10

American Pensicn Services, Inc., Drew Downs, Curtis L Deyoung, Harry Seguara, Dean G Deyoung, E Dale Henderson
vs. Cornerstone Home Builders, LLC '

Date Code User Judge
12/13/2004 TRAN SHULTS Transcript Filed Joe! £, Tingey
1/10/2008 NCOT EDDY New Case Filed-All Other Richard T St, Clair
SMIS EDDY Summons Issued Richard T St. Clair
NOAFP EDDY Plaintiff: American Pension Services, inc. Notice Richard T 8t. Clair
Of Appearance Daniel C. Green
EDDY Filing: A1 - Civit Complaint, More Than $1000 No Richard T St. Clair
Prior Appearance Paid by: Green, Daniel C.
{attorney for American Pension Services, inc.)
Receipt number. 0001426 Dated: 1/10/2006
Amount; $82.00 (Check)
COMP EDDY Complaint Filed Richard T St. Clair
EDDY Lis Pendens Richard T St. Clair
APPL EDDY Application for Pre-Judgment Writ of Aftachment Richard T St Clair
and/or Temporary Restraining Order and Request
for Order to Show Cause Hearing
AFFD EDDY Affidavit in Support of Application for Writ of Richard T St. Clair
Attachment and/or Temporary Restraining Order
EDDY Miscellaneous Payment: For Cerifying The Same Richard T St. Clair
Additional Fee For Certificate And Seal Paid by:
American Pension Services, Inc. Receipt number:
0001479 Dated: 1/10/2006 Amount: $1.00
(Cash)
EDDY Temporary Restraining Order Richard T St. Clair
0sCl EDDY Order To Show Cause Issued Richard T St. Clair
111142006 BNDC DOOCLITTL Bond Posted - Cash (Receipt 1657 Dated Richard T St. Clair
1/11/2006 for 5000.00)
NOTC DOCLITTL Notice of Posting of Cash Bond Richard T St. Clair
112312008 DOOLITTL Filing: (1A - Civil Answer Or Appear. More Than  Richard T St. Clair
$1000 No Prior Appearance Paid by, Holden
Kidwell Receipt number: 0003054 Dated:
1/23/2006 Amount: $52.00 (Check)
NOAFP DOOLITTL Defendant: Caornerstone Home Builders, LLe Richard T St Clair
Notice Of Appearance Karl R. Decker
NOTC DOOLITTL Notice of Intention to Appear and Produce Richard T St. Clair
Testimony and Evidence
NOTC DOOLITTL Notice of Intention fo Produce Testimony and Richard T St. Clair
Evidence {fax)
112412006 HRHD SOQUTHWIC Hearing Held Richard T St. Clair
MINE SOUTHWIC Minute Entry Richard T St. Clair
STIP SOUTHWIC Stipulation o release lis pendens and vacate Richard T St. Clair
temporary restraining order
ORDR SOUTHWIC Order releasing lis pendens and vacating Richard T St. Clair
temporary restrining order
NOTC EDDY Notice of Intention to Produce Testimony and Richard T St. Clair

Evidence 1



Date: 2/4/2008 Sever " dicial District Court - Bonneville Cou ; User: SHULTS
Time: 03:51 PM ROA Report
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American Pension Services, Inc., etal. vs. Cornerstone Home Builders, LLC

American Pension Services, Inc., Drew Downs, Curtis L Deyoung, Harry Seguara, Dean G Deyoung, E Dale Hendersen
vs, Cornerstone Home Builders, LLC

Date Code User Judge
1/25/2006 BNDE DOOLITTL Cash Bond Exonerated {Amount 5,000.00) Richard T St. Clair
RTOS DOOLITTL Return Of Service  1-12-06 (Cornerstone Richard T Si. Clair
Home Builders, LLC by serving Wendy Nelson)
172712008 STIP SOUTHWIC Amended Stipulation to release lis pendens Richard T St. Clair
ORDR SOUTHWIC COrder reieasing lis pendens Richard T St Clair
5/18/2006 ORPT SCUTHWIC Order Setting Pretrial Conferenceftrial Richard T St. Clair
HRSC SQUTHWIC ;\i&?réng Scheduled (Jury Trial 03/20/2007 10:00 Richard T St Clair
HRSC SOUTHWIC Hearing Scheduled (Prefirial Conference Richard T 8t. Clair
03/07/2007 08:30 AM)
6/7/2006 NQTC WIHLLIAMS Notice of Withdrawal (Kart Decker f/defendant) Richard T St Clair
(no order provided)
6/22/2008 DOOLITTL Filing: 11A - Civil Answer Or Appear, More Than  Richard T St. Clair

$1000 No Prior Appearance Paid by: Dunn &
Clark Receipt number: 0026581 Dated:
6/22/2006 Amount: $52.00 (Check)

NOAP DOOLITTL Defendant. Cornerstone Home Buiiders, LLC Richard T St. Clair
Notice Of Appearance Penelope North Shaul
10/6/2006 COMP DOOLITTL Amended Complaint Filed Richard T §t. Clair
10/12/2006 NTOS DOOLITTL Notice Of Service  (Plaintiffs 1st Discovery to  Richard T St. Clair
Defendant)
10/24/2006 DOOLITTL Filing: 1B - Civil Answer Or Appear. More Than  Richard T St. Clair

$1060 With Prior Appearance Paid by: Shaul,
Penelope North {attorney. for Cornerstone Home
Builders, LLC) Receipt number; 0044919 Dated:
10/24/2006 Amount $14.00 (Check)

ANSW DOOLITTL Defendant's Answer to Plaintiff's Amended Richard T St. Clair
Complaint
12/42006 NTOS YWALLIAMS Notice Of Service (Discovery) Richard T St. Ciair
12/20/2006 NTOS DOOLITTL Notice Of Service  Plainiiff's Responses to Richard T 8t. Clair
Defendant's 1st Discovery Requests
1116/2007 MOTN PHILLIPS Joint Motion to Continue Triaf Richard T 8t. Clair
112212007 MISC SOUTHWIC RTS read motion to continue did NOT sign order Richard T St. Clair
2162007 NOTH PHILLIPS Notice Of Hearing 2/22/07 @ 9:00 a.m. Richard T St. Clair
NOTC PHILLIPS Notice of Taking Deposition  3/8/7 @ 9:00 a.m. Richard T St. Clair
21812007 NOTC DOOLITTL Notice of Rule 30{b}{6) Deposition of Cormnerstone Richard T St. Clair
Home Buiiders, LLC
212212007 HRHD SOUTHWIC Hearing Held Richard T 8t. Clair
GRNT SQUTHWIC Motion to continue JT GRANTED Richard T St. Clair
MINE SOUTHWIC Minute Eniry Richard T St. Clair
ORPT SOUTHWIC Order Setting Pretrial Conferencef/trial - Richard T St. Clair
AMENDED
CONT SOUTHWIC Hearing result for Pretrial Conference held on Richard T St. Clair

03/07/2007 08:30 ANE2 Continued
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American Pension Services, Inc., Drew Downs, Curtis L. Deyoung, Harry Seguara, Dean G Deyoung, E Dale Henderson

vs. Cornetstone Home Builders, LLC

Date Code User Judge
212212007 CONT SOUTHWIC Hearing result for Jury Trial held on 03/20/2007  Richard T 81 Clair
10:00 AM: Continued
HRSC SOUTHWIC  Hearing Scheduled (Jury Trial 06/19/2007 10:00 Richard T St. Clair
AM)
HRSC SOUTHWIC Hearing Scheduled (Pretrial Conference Richard T St. Clair
06/06/2007 08:30 AM)
2/28/2007 NTOS DOOLITTL Notice Of Service  (Plaintiff's Supplemential Richard T 8t. Clair
Respoenses to Defendant’s Discovery Requests)
3/5/2007 NOTC PHILLIPS AMENDED Notice of Rule 30{b){6) Deposition of Richard T St. Clair
American Pension Services, INc.
41212007 NDDT DOOLITTL Notice Of Deposition Duces Tecum - Brad Richard T &t. Clair
Kendrick
NDDT DOCUITTL Notice Of Deposition Duces Tecum - Martin Poo! Richard T St Clair
4/9/2007 NDDT PHILLIPS Notice Of Deposition Duces Tecum of Brad Richard T St, Clair
Kendrick 4/17/07 @ 9:00 am.
NDDT PHILLIPS Notice Of Deposition Duces Tecum of Martin Pool Richard T St. Clair
A4M7/07 @ 1:30 p.m.
PHILLIPS Consent to Waiver of Jury Trial Richard T St. Clair
411012007 NTOS WILLIAMS Notice Of Service of Defendant's Second Setof  Richard T St, Clair
Interrogatories and Requests for Production of
Documents
471212007 ORDR SOUTHWIC Order Richard T St. Clair
4/16/2007 NTOS DOOLITTL Notice Of Service of Plaintiffs 2nd Discovery To  Richard T St. Clair
Defendant
471872007 MOTN PHILLIPS Motion for Summary Judgment **FAXC* Richard T 8t. Clair
NOTH PHILLIPS Notice Of Hearing  5/22/07 @ 9:00am. Richard T St. Clair
***FAX***
NOTH DOOCLITTL Notice Of Hearing on Defendant's Motton for Richard T St. Clair
Summary Judgment  5-22-07 @ 9:00 a.m.
MOTN DODLITTL Pefendant's Motion for Summary Judgment Richard T 8t. Clair
4/19/2007 MOTN DCOUITTL Motion for Summary Judgment Richard T St. Clair
NOTH DOOCLITTL Notice Of Hearing  5-22-07 @ 9:00 a.m. Richard T St. Clair
4/2412007 MEMO PHILLIPS Defendant's Memorandum in Support of Motion  Richard T St. Clair
for Summary Judgment
MEMO WILLIAMS Memorandum in Support of Plaintiff's Motion for  Richard T St. Clair
Summary Judgment
AFFD WIHLLIAMS Affidavit of Martin Pool Richard T 8t. Clair
AFFD WILLIAMS Affidavit of Brad Kendrick Richard T St. Clair
AFFD WILLIAMS Affidavit of Stephen J. Muhonen Richard T St. Clair
5112007 NTOS DOOLITTL Notice Of Service  (Plaintiffs Responses to Richard T St. Clair
Defnedant's 2nd Discovery to Defendant)
5/4/2007 NTOS PHILLIPS Notice Of Service  5/3/07 (Pl 2nd Suppl Resp  Richard T St. Clair
to Def Discovery Requests)
- 5/8/2007 AFFD PHILLIPS 2nd Affidavit of Scott Tafir&n Richard T &t. Clair
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vs. Cornerstone Home Builders, LLC

Date Code User Judge
5/8/200G7 AFFD PHILLIPS 2nd Affidavit of Penny North Shaul Richard T St. Clair
RESP PHILLIPS Defendant's Response to Plaintiff's Memorandum Richard T St. Clair
in Support of Motion for Summary Judgment
AFFD PHILLIPS 2nd Affidavit of Stephen J. Muhonen **FAX***  Richard T St. Clair
RESP PHILLIPS Plaintiff's Response to Defendant's Motion for Richard T St. Clair
Summary Judgment *FAXM*
51102007 RESP DOOLITTL Plaintiffs Response to Defendant's Motion for Richard T St. Clair
Summary Judgment
AFFD DOOLITTL Znd Affidavit of Stephen J. Muhonen Richard T St. Clair
5/11/2607 NOTH DOOLITTL Notice Of Hearing on Defendant's Motion to Richard T St. Clair
Compel Response to Discovery Requests
MOTN DOOUTTL Motion to Compel Response to Defendant's 2nd  Richard T St Clair
Set of Discovery to Plaintiff
MEMO DOOLITTL Memorandum in Support of Motion to Copel Richard T St. Clair
Responses to 2nd Set of Discovery to Plaintiff
AFFD DOOLITTL Affidavit of Penny North Shaul in Support of Richard T St. Clair
Motion to Compel ‘
AFFD POOLITTL Affidavit of Scolt R. Tallman in Support of Motion Richard T 5t. Clair
to Compel
5/15/2007 STIP DOOCLITTL Stipulation to Shorten Time for Hearing on Richard T 8t. Clair
Defendant's Motion to Compe!
AFFD DOOLITTL 2nd Affidavit of Penny North Shaul in Support of  Richard T St. Clair
Mation to Compel
DOOLITTL Defendant's Reply to Plaintiff's Response to Richard T St. Clair
Defendant's Motion for Summary Judgment
TAWILLIAMS  Plaintifi's Reply Memorandum in Support of Richard T St. Clair
Motion For Summary Judgment
AFFD TAWILLIAMS  Third Affidavit of Stephen 4. Muhonen Richard T St. Clair
5/16/2007 NTOS DOOLITTL Notice Of Service of Defendant's Answers to Richard T 8t. Clair
Plaintiffs 2nd Discovery to Defendant
NDDT DOOLITTL Notice Of Deposition Duces Tecum of Bonneville Richard T St. Clair
Land & Title Company
51712007 NOAP PHILLIPS Notice Of Appearance (VW Beard as co-coungel Richard T St. Clair
for def)
ORDR SOUTHWIC Order Shortening Time For Hearing on Def's Richard T St. Clair
Motion fo compel
512112007 RESP DOOLITTL Response to Defendant's Motion to Compel Richard T St. Clair
512212007 HRHD SQUTHWIC Hearing Heid Richard T St. Clair
MINE SOQUTHWIC Minute Entry Richard T St. Clair
5/29/2007 MOTN DOOLITTL Defendant’'s Motion to Continue Court Trial Richard T St. Clair
MOTN DOOLITTL Defendant's Motion to Extend Discovery Deadline Richard T St. Clair
5/30/2007 NTOS DOOLITTL Notice Of Service of Defendant's 2nd Richard T St. Clair

Supplemental Answers to Plaintiif's 1st Discovery
to Defendant ‘ 4
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Date Code User Judge
5/30/2007 RESP DOOLITTL Plaintiff's Response to Defendant's Motion to Richard T St. Clair
Extend Discovery Deadline (fax)
RESP DOOLITTL Response to Defendant's Motion to Continue Richard T 8. Clair
Court Trial (fax)
5/31/2007 RESP POOLITTL Response to Defendant's Motion to Continue Richard T 8t. Clair
Couri Trial
RESP DOOLITTL Plaintiff's Response to Defendant's Motion fo Richard T St. Clair
Extend Discovery Deadline
6172007 DOOLITTL Plaintiffs Witness And Exhibit List  (fax) Richard T St. Clair
DOOLITTL Defendant's Witness and Exhibit List Richard T St. Clair
61472007 NTOS PHILLIPS Notice Of Service  5/31/07 (Pl Supplemental  Richard T St. Clair
Responses to Defs 2nd Set of Discovery)
8/5/2007 ORDR SOUTHWIC Order granting def's motion to compel discovery  Richard T 8t. Clair
response
6/6/2007 HRHD SOQUTHWIC Hearing result for Pretrial Conference held on Richard T St. Clair
08/06/2007 08:30 AM:  Hearing Held
CONT SOUTHWIC MHearing result for Trial held on 06/19/2007 10:00 Richard T St. Ciair
AM: Continued Court trial
MINE SOUTHWIC Minute Entry Richard T 8t. Clair
ORPT SOUTHWIC Order Setfing Pretriat Conferenceftriai - Richard T St. Clair
AMENDED
HRSC SOUTHWIC Hearing Scheduled (Trial 08/28/2007 10.00 AM) Richard T St. Clair
6/28/2007 MOTN DOOLITTL 2nd Motion for Summary Judgment Richard T St. Clair
NOTH DOOLITTL Notice Of Hearing  7-31-07 @ 9:00 a.m. Richard T St. Ciair
6/29/2007 NOTH PHILLIPS Natice Of Hearing on Defendant's 2nd Motion for Richard T &t. Clair
Summary Judgment 8/3/07 @ 9:.00 a.m.
MOTN PHILLIPS Defendant's 2nd Motion for Summary Judgment  Richard T St. Clair
716120607 MOTN DOOLITTL Motion for Leave to Amend Answer Richard T &t Clair
MEMO DOOLITTL Memorandum in Support of Motion for Leave fo  Richard T St. Clair
Amend
AFFD DOOLITTL Affidavit of Michael D. Gaffney Richard T 3t. Clair
MOTN DOOLITTL Motion to Shorten Time Richard T St. Clair
NOTH DOCLITTL Notice Of Hearing  7-12-07 @ 10:00 a.m. Richard T 8, Clair
AFFD DOOLITTL Affidavit of Drew Downs Richard T St. Clair
AFFD DOOLITTL Affidavit of Harry Segura Richard T St. Clair
AFFD DOOLITTL Affidavit of Dean Deyoung Richard T St. Clair
AFFD DOOUITTL Affidavit of Dale Henderson Richard T St Clair
AFFD DOOLITTL Affidavit of Curtis DeYoung Richard T St. Clai
MEMO DOOLITTL Memorandum in Support of Plaintiff's 2nd Motion Richard T St. Clair
for Summary Judgment
7/972007 NDDT PHILLIPS . AMENDED Notice Of Deposition Duces Tecum of Richard T 8t. Clair

Amarican Pension Sefvic%., inc. 7/13/107 @
9:60 am,
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Date Code User Judge
77912007 BRIF DOOLITTL Brief Filed in Support of Defendant's 2nd Motion  Richard T St. Clair
for Summary Judgment  (2)
7112/2007 HRHD SOUTHWIC Hearing Held Richard T St. Clair
MINE sSCUTHWIC Minute Entry Richard T St. Clair
7/19/2007 NOTH DOOLITTL Amended Notice Of Hearing  8-3-07 @ 9:00 Richard 7 St. Clair
a.m.
72012007 AFFD PHILLIPS 2nd Affidavit of Harry Segura Richard T 5t. Clair
AFFD PHILLIPS 2nd Affidavit of Dean DeYoungaffd Richard T St. Clair
AFFD PHILLIPS 2nd Affidavit of Dale Henderson Richard T St. Clair
AFFD PHILLIPS 2nd Affidavit of Curtis DeYoung Richard T 5t. Clair
AFFD PHILLIPS 2nd Affidavit of Drew Downs Richard T St. Clair
RESP PHILLIPS Plaintiffs Response to Defendant's 2nd Motion for Richard T St. Clair
Summary Judgment
AFFD PHILLIPS Affidavit of Michael D. Gafiney Richard T St. Clair
712312007 BRIF PHILLIPS Defendant's Brief Filed Supplementing Its 2nd Richard T st. Clair

Motion for Summary Judgment and in Opposition
fo Plaintiff's 2nd Motion for Summary Judgment

7/27/2007: | WILLIAMS Defendant's Repily to Plaintiffs Memorandum in  Richard T St. Clair
Opposition to Motion for Summary Judgment
NOAP TAWILLIAMS  Notice Of Appearance Richard T St. Clair
Jeffery Marnidell - Co-Counsel for Plaintiff
MEMOC TAWILLIAMS  Plaintiff's Reply Memorandum In Suppori of Richard T St. Clair
Plaintiff's Second Motion For Summary
Judgment
7130/2007 STIP POOLITTL Stipulated Amended Notice of Hearing  8-3-07  Richard T 8t. Clair
@ 9:00 a.m. (fax)
713112007 TAWILLIAMS  Defendant's Bried Supplementaing its Second Richard T St. Clair

Motion For Summary Judgment and In Opposition
to Plaintiff's Secand Motion For Summary

Judgment

8/1/2007 HRHD SOUTHWIC Hearing Held Richard T St. Clair
MINE SQUTHWIC Minute Entry Richard T St. Clair
8/10/2007 ORDR SOUTHWIC Order regarding motions for summary judgment  Richard T St. Clair
WILLIAMS Defendant's Proposed Findings of Fact and Richard T St. Clair

Conclusins of Law
WILLIAMS Amended Defendant's Withess and Exhibit List  Richard T St. Clair
NOTC WILLIAMS Notice of Offer of Judgment Richard T St. Clair
NTOS WILLIAMS Notice Of Service Defendant's Third Richard T St. Clair

Supplemental Answers to Plaintiff's First
Discovery Requests

8/16/2007 DOOLITTL Plaintiffs Amended Witness and Exhibit List ' Richard T St. Clair

NTOS POCLITTL Notice Of Service  {Plaintiff's 2nd Supplemental Richard T St. Clair
Responses to Defendant's Discovery Reguests)
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American Pension Services, Inc., etal. vs. Comnerstone HMome Builders, LLGC

American Pension Services, Inc., Drew Downs, Curtis L Deyoung, Harry Seguara, Dean G Deyoung, E Dale Henderson
vs. Cornerstone Home Builders, LLC

Date Code User Judge
8/1712007 DOOLITTL Plaintiff American Pension Services, Inc.'s Trial  Richard T St. Clair
Exhibits
MEMO DOOLITTL Defendant's Memorandum in Support of Motion to Richard T 5t. Clair
Dismiss
MOTN DOOLITTL Defendant's Motion to Dismiss Richard T St. Clair
8/21/2007 DOOLITTL Amended Defendant's Withess and Exhibit List ~ Richard T St. Clair
NOAP WILLIAMS Plaintiff. Downs, Drew Notice Of Appearance Richard T St. Clair
Stephen J. Muhonen
NOAP WILLIAMS Plaintiff. Deyoung, Curtis L. Notice Of Appearance Richard T St Clair
Stephen J. Muhonen
NOAP WILLIAMS Plaintiff: Seguara, Harry Notice Of Appearance  Richard T St. Ciair
Stephen J. Muhonen
NOAP WILLIAMS Plaintiff; Deyoung, Dean G Notice Of Appearance Richard T St. Clair
Stephen J. Muhonen
NOAP WILLIAMS Plaintiff; Henderson, E Dale Notice Of Richard T St. Clair
Appearance Stephen J. Muhonen
8/24/2007 DOOLITTL Defendant's 2nd Amended Exhibit List Richard T St. Clair
DOOLITTL Defendant's Motion to Strike Notices of Richard T St. Clair
Appearance
MEMO DOOLITTL DPefendant's Memorandum in Support of Motion to Richard T St. Clair
Strike Notices of Appearance
NOTH DOOLITTL Defendant’s Notice Of Hearing  8-8-07 @ 10:00 Richard T St. Clair
a.m.
MOTN DOOLITTL Defendant's Motion fo Shorten Time Richard T St. Clair
812712007 DOOLITTL Defendanti's Supplemental Exhibit List Richard T St. Clair
WILLIAMS Plaintiff's Supplemental Exhibit Lit Richard T St. Clair
8/28/2007 TLST SOUTHWIC Hearing result for Trial held on 08/28/2007 10:00 Richard T St. Clair
AM: Trial Started
8/28/2007 WILLIAMS Plaintiffs’ Second Supplemental Exhibit List Richard T St. Clair
ORDR SOUTHWIC Order Shortening Time Richard T St. Clair
8/30/2007 MINE SQUTHWIC Minute Entry ' Richard T 8t. Clair
0/4/2007 JUDGE MESSICK Judge Change (baich process)
9/7/2007 MEMO PHILLIPS Defendant's Memorandum RE: Oral Motionto Joel E. Tingey
AMEND Pursuant to Rule 15{b) **FAX***
9/13/2007 RESP PHILLIPS Piaintiffs Reply Brief in Support of Plaintiffs Rule Joel E. Tingey
15(b) Motion
PHILLIPS Plaintiff's Proprosed Findings of Fact and Joel E. Tingey
Conclusions of Law
TAWILLIAMS  Defendant's Post Trial Brief Joel E. Tingey
TAWILLIAMS  Defendant's Proposed Findings of Fact And Joel E. Tingey
Conclusions of Law
9/28/2007 ORDR SOUTHWIC Order {granting Pl's motion fo amend) Joel E. Tingey

DEGP SOUTHWIC Findings of Fact and Cgnclusions of Law Joel E. Tingey



Date: 2/4/2008 Sever - udicial District Court - Bonneville Cot User: SHULTS
Time: 03:51 PM ROA Report
Page 8 of 10 Case: CV-2006-0000140 Current Judge: Joel E. Tingey

American Pension Services, Inc., etal. vs. Cornerstone Home Builders, LLC

American Pension Services, Inc., Drew Downs, Curtis L Deyoung, Harry Seguara, Dean G Deyoung, E Dale Henderson
vs. Cormnerstone Home Builders, LLC

Date Code User Judge
10/4/2007 PHILLIPS OBJECTION to Proposed Judgment **FAX**  Joel E. Tingey
10/5/2007 MEMO DOOLITTL Memorandum of Fees and Costs Joel E. Tingey
AFFD DOOLITTL Affidavit of Stephen J. Muhonen In Support of Joel E. Tingey
memorandum of Fees and Costs
RESP PHILLIPS Plaintiffs Response to Defendants OBJECTION  Joel E. Tingey
to Proposed Judgment
10/942007 NOTH DOOGLITTL Notice Of Hearing on Defendant's Objectionto  Joel E. Tingey
Plaintiffs' Proposed Judgment  (fax)
NOTH PHILLIPS Notice Of Hearing on Defendant's OBJECTION to Joel E. Tingey
Plaintiff's Proposed Judgment  10/23/07 @
9:00 a.m.
10/12/2007 JDMT SOUTHWIC Judgment ($105,750.00 for sale of 141 lots) Joel E. Tingey
CDI8 SOUTHWIC Civil Disposition entered for: Cornerstone Home  Joel E. Tingey

Builders, LLC, Defendant; American Pension
Services, inc., Plaintiff, Deyoung, Curtis L,
Plaintiff, Deyoung, Dean G, Plaintiff; Downs,
Drew, Plaintiff, Henderson, £ Dale, Plaintiff,
Seguara, Harry, Plaintiff,

order date: 10/12/2067

STATUS SOUTHWIC Case Status Changed: Closed Joel E. Tingey

10/15/2007 DOOLITTL Miscellaneous Payment: For Certifying The Same Joel E. Tingey
Additional Fee For Certificate And Seal Paid by:
American Pension Services, Inc. Racelpt number:
0044407 Dated: 10/15/2007 Amount: $1.00

(Cash)

10/16/2007 ANSW WILLIAMS Defendant's Answer to Second Amended Joel E. Tingey
Complaint

10/17/2007 WILLIAMS Filing: T - Civil Appeals To The Supreme Court  Joet E. Tingey

{$86.00 Directly fo Supreme Court Plus this
amount to the District Court) Paid by: Shaul,
Penrelope North {atiornay for Cornerstone Home
Builders, LLC) Receipt number: 0044815 Dated:
10/17/2007 Amount: $15.00 (Check) For:
Cornerstone Home Bullders, LLC {defendant)

NOTC WILLIAMS Notice of Appeal Joel E. Tingey
APDC HAGERTY Appeal Fiied In District Court Joal E. Tingey
APSC HAGERTY Appealed To The Supreme Court Joel E. Tingey
10/18/2007 MOTN DOOLITTL Mofion o Disallow Costs and Fees / Objection to  Joe! E. Tingey
Memorandum of Fees and Costs (fax)
MOTN DOOLITTL Motion to Disallow Costs and Fees / Objection to  Joel E, Tingey
Memoramdum of Fees and Costs {fax)
10/19/20067 CERTAP HAGERTY Clerk's Certificate of Appeal Joel E, Tingey
BNDC HAGERTY Bonrd Posted - Cash {Receipt 45197 Dated Joel E. Tingey

10/19/2007 for 100.00) - Deposit for prepartion of
Clerk's record on appeal fo the supreme court.

STATUS HAGERTY Case Status Changed: sed pending clerk Joel E. Tingay
action ‘
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Ametican Pension Services, Inc., etal. vs. Cornerstone Home Builders, LLC

American Pension Services, Inc., Drew Downs, Curtis L Deyoung, Marry Seguara, Dean G Deyoung, E Dale Henderson
vs. Cornerstone Home Builders, LLC '

Date Code User Judge
10/22/2007 MOTN WILLIAMS Motion for Stay of Exeuction of Judgment Josl E. Tingey
MOTN WILLIAMS Motion for Award of Attorneys' Fees and Costs  Joel E. Tingey
Against Plaintiff American Pension Services, Inc.
NOTH WILLIAMS Amended Notice Of Hearing on Defendant's Joel E. Tingey
Post-Trial Motions/Objection
MEMO VWILLIAMS Defendant's Memorandum of costs and Fees and Joel E. Tingey
Affidavit of Counsel
MOTN WILLIAMS Motion to Shorten Time Joel E. Tingey
1012472007 NOTH WILLIAMS Notice Of Hearing on Defendant's Motion to Joel E. Tingey
Shorten Time - 10/31/07 @ 9:30 a.m. *fax**
10/20/2007 RESP WILLIAMS Plaintiffs' Respons/Objection to Defendants’ Joel E. Tingey
Maoticn for Attorney Fees and Costs
RESP WILLIAMS Plaintiffs' Response to Defendants' Motion for Joel E. Tingey
Stay of Execution '
10/31/2007 HRHD SOUTHWIC Hearing Held Joel E. Tingey
MINE SOUTHWIC Minute Eniry Joel E. Tingay
11/1/2007 ORDR SQUTHWIC Memorandum Decision and ORDER on Costs Joel E. Tingey
and Attorney Fees
JOMT SOUTHWIC Judgment of Costs and Attorney Fees Joel E. Tingey
$190,251.74
11/2/2007 WILLIAMS Miscellaneous Payment: For Comparing And Joel E. Tingey

Conforming A Prepared Record, Per Page Paid
by. Racine, Qlson, Nye, Budge & Bailey Receipt
number: 0047266 Dated: 11/2/2007 Amount;
$1.00 (Check)

WILLIAMS Miscellaneous Payment: For Certifying The Same Joel E. Tingey
Additional Fee For Certfficate And Seal Paid by:
Racine, Olson, Nye, Budge & Bailey Receipt
number: 0047266 Dated: 11/2/2007 Amount;
$1.00 (Check)

11/13/2007 MOTN PHILLIPS Motion for Order for Writ of Execution and Joel E. Tingey
Garnishment '

WRIT PHILLIPS Writ Issued  $190,251.74 Bonneviile Joel E. Tingey

PHILLIPS Miscellaneous Payment: Writs Of Execution Paid Joel E. Tingey

by: Racine Olson Nye Budge & Bailey Receipt
number; 0048702 Dated: 11/13/2007 Amount:
$2.00 (Check)

11/14/2007 ORDR SOUTHWIC Order for writ of execution and garnishment Joel E. Tingey

12/5/2007 MOTN PHILLIPS Motion for Additional Record Joel E. Tingey

NTOS PHILLIPS Notice Of Service  12/18/07 @ 9.00 am. Joel E. Tingey

12/11/2007 BNDS DOOLITTL Bond Posted - Surety (Amount 257000.00 ) Joel E. Tingey

12/12/2007 ORDR SOUTHWIC Order Granting Motion to Stay Execution of Joel E. Tingey
‘ Judgment

12/13/2007 NOTH PHILLIPS Notice Of Hearing on Defendant's Motion for Joel E. Tingey

Additional Record 12/18/(%5 @ 9:00am.
****FAX*** by
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American Pension Services, inc., etal. vs. Cornerstone Home Builders, LLC

American Pension Services, Inc., Drew Downs, Curtis L Deyoung, Harry Seguara, Dean G Deyoung, E Dale Henderson
vs. Cornerstone Home Builders, LLC

Date Code User Judge
12/13/2007 MOTN PHILLIPS Motion for Additional Record ***FAX* Joel E. Tingey
12114120607 TAWILLIAMS  Miscellanecus Payment: For Comparing And Joel E. Tingey

Conforming A Prepared Record, Per Page Paid
by: Dunn Law Offices Receipt number: 0053602
Dated: 12/14/2007 Amount: $1.50 (Check)

TAWILLIAMS  Miscellaneous Payment: For Certifying The Same Joel E. Tingey
Additional Fee For Certificate And Seal Paid by:
Dunn Law Offices Receipt number: 0053602
Dated: 12/14/2007 Amouni: $1.00 (Check)

NOTH PHILLIPS Notice Of Hearing on Defendant's Motion for Joel E. Tingey
Additonal Record
MOTN PHILLIPS Motion for Additional Record Joel E. Tingey
12/17/2007 STIP WHLLIAMS Stipulation for Additional Record Joel E. Tingey
12/18/20607 ORDR QUINTANA Order for Additional Record Joel E. Tingey
11812008 WRTU DOOLITTL Writ returned, Unsatisfied Joel E. Tingey
1/23/2G08 ORDR SOUTHWIC Order for Additional Record (nunc pro tunc io Joel E. Tingey
12/18/07 document signed and lost)
ORDPR SOUTHWIC Amended Order Granting motion to Stay Joel E. Tingey

Execution of Judgment and Release of Judgment
Liens Pursuant to IAR 13(B){15)

7 £l
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DANIEL C. GREEN (ISB No. 3213)

RACINE, OLSON, NYE, BUDGE L erie b
& BAILEY, CHARTERED on0g 41

P.O. Box 1391 o

Pocatello, Idaho 83204-1391 el et

Telephone: (208)232-6101 o

Fax: (208)232-6109

Attorney for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, INC. ) CaseNo. [V -Qlo~[4D
)
Plaintiff, )
)
vs. ) COMPLAINT
)
‘CORNERSTONGHOME BUILDERS, )
LLC., )
)
Defendant, )
b

COMES NOW the above named Plaintiff, AMERICAN PENSION SERVICES, INC., and
for its cause of action against the above-named Defendant, CORNERSTONE HOME BUILDERS,
LLC, states and alleges as follows:

PARTIES

1. Plaintiff, AMERICAN PENSION SERVICES, INC. (“Pléintiff”) is-a Corporation,
incorporated by the laws of the State of Utah. Plaintiff has its place of business at 11027 S. State
Street, Sandy, County of Salt Lake, State of Utah.

2. Defendant, CORNERSTONE HOME BUILDERS, LLC., (hereafter “Defendant™)

is a Utah Limited Liability Company and is now and at all times relevant hereto has conducted

'
COMPLAINT 4 O
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business in the State of Idaho. Defendant’s Idaho address is 1675 N. Stevens, Idaho Falls,
Bonneville County, Idaho.
FACTS AND BACKGROUND

3. On or about January 22, 2004, P&B Enterprises, Inc., a Utah Corporation, and S.R.
Tallman Construction, Inc., a Utah Corporation, as grantors, executed a Corporation Warranty Deed
transferring certain real property located in Bonneville County, Idaho to Defendant. The Corporation
Warranty Deed was recorded on March 7, 2004 as Bonneville County Recorders Instrument No.
1146311. A true and correct copy of the Corporation Warranty Deed and description of the real
property described therein is attached hereto as Exhibit “A” and incorpofated herein by reference
as if set forth fully.

4. The Plaintiff is informed and believes and therefore alleges that the property was
acquired by the Defendant for the purpose of subdividing and constructing homes thereon for resale.
The project was to be completed in five phases.

5. In order to proceed with the project, Defendant sought investors to inject capital into
the project. In return, Defendant agreed to provide the investors with a Promissory Note, Deed of
Trust and Repayment Schedule.

6. On several prior occasions, Plaintiff had loaned funds to Defendant and each time
received a Promissory Note and Deed of Trust as agreed.

7. In reliance upon Defendant’s representations and based upon the prior course of
dealing between the parties, on September 30, 2003, Plaintiff wired to Defendant the sum of
$226,218.70. A true and correct copy of the wire transfer instructions is attached hereto aExhibit

“B” and incorporated herein by reference as if set forth fully.

COMPLAINT
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8. As aresult of interest accrual and other charges, there is currently due and owing to
Plaintiff the sum of $260,000.00. Despite repeated demands, and contrary to the parties agreement,
Defendant has failed and refused and continues to fail and refuse to provide Plaintiff with a
Promissory Note and Deed of Trust evidencing the loan and detailing the terms of repayment as

represented and agreed to by Defendant.

FIRST CAUSE OF ACTION
{Breach of Contract]

9. Plaintiff realleges the allegations contained in Paragraphs 1-8 above, and incorporates
the same herein by reference as if set forth fully.

10. In exchange for Plaintiff’s investment and payment of the sum of $226,218.70,
Defendant promised to provide to Plaintiff a Promissory Note containing the terms of repayment
together with a Deed of Trust to secure said Promissory Note. Defendant’s failure to provide said
Promissory Note and Deed of Trust as described above constitutes a breach of said agreement.

11. As a result of said breach, Plaintiff has been damaged in the amount which is

currently unknown and which is to be proven at the time of trial.

SECOND CAUSE OF ACTION
[Fraud]

i2.  Plaintiffrealleges the allegations in Paragraphs 1-11 above and incorporates the same
herein by reference as if set forth fully.
13.  Defendant’s representations to Plaintiff as described above constituted a

representation of material fact that Defendant knew was false at the time it was made.

iz
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14.  Defendant intended that Plaintiff would act upon the representation and loan funds
to Defendant in the contemplated manner.

15.  Plaintiff did not know the representation was false and that Defendant did not intend
to provide a Promissory Note and Deed of Trust. Plaintiff had a right to rely on, and did rely on, the
truth of Defendant’s representations.

16. Asresult of Plaintiff’s reliance on Defendant’s representations, Plaintiff has suffered

consequential and approximate damages in an amount to be proven at the time of trial.

THIRD CAUSE OF ACTION
[Specific Performance]

17.  Plaintiffrealleges the allegations in Paragraphs 1-16 above and incorporates the same
herein by reference as if set forth fully.

18. The real property associated with the representations and agreements made by
Defendant to Plaintiff, as specifically identified in the Corporation Warranty Deed attached hereto
as Exhibit “A”, is unique and created the motivation and intent of the Plaintiff to pay to Defendant
the sum of $226,218.70, Plaintiff thereby being entitled to obtain, and Defendant being obligated to
provide to Plaintiff a proper and valid security interest in the real property by wﬁy of a Promissory
Note and Deed of Trust.

19.  Plaintiff paid these sums to Defendant in anticipation of receiving the agreed upon
Promissory Note and Deed of Trust for the above-described real property as was the common
practice of the parties based upon their previous course of dealing. However, Defendant failed to
provide the Promissory Note and Deed of Trust to Plaintiff.

20.  Under the facts and circumstances of this transaction and the course of dealing

between the parties Plaintiff’s payment to Defendant of the sum of $226,218.70 constitutes part

COMPLAINT 3 3
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performance in satisfaction of the Statute of Frauds with regard to contracts involving the real
property at issue, and Defendant’s failure and refusal to provide to Plaintiff the agreed upon
Promissory Note and Deed of Trust constitutes a breach of the understanding and agreement between
the parties.

21.  Due to the unique nature of the real property involved in this transaction Plaintiff is
unable to obtain or receive an adequate remedy at law and therefore seeks and is entitled under Idaho
law to receive the remedy of specific performance requiring Defendant to provide to Plaintiff the

Promissory Note and Deed of Trust as contemplated and agreed upon by the parties.

FOURTH CAUSE OF ACTION
[Unjust Enrichment/Rescission]

22.  Plaintiffrealleges the allegations in Paragraphs 1-21 above and incorporates the same
herein by reference as if set forth fully.

23, In the alternative to the remedy of specific performance, or in the event the Court
determines that Plaintiffis unable to obtain relief by way of specific performance Plaintiffis entitled
to the remedy of rescission.

24, Plaintiff paid to Defendant the sum of $226,218.70 in anticipation of receiving in
exchange a Promissory Note and Deed of Trust securing the sums paid through the real property
described herein.

25.  Defendant has failed and refused and continues to fail and to refuse to provide to
Plaintiff the promised Promissory Note and Deed of Trust.

26.  Additionally, Defendant has retained Plaintiffs monies and has failed and refused and
continues to fail and to refuse to refund to Plaintiff the monies paid. As a result of interest accrual

and other charges, there is currently due and owing to Plaintiff the sum of $260,000.00.

14
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27.  Plaintiff is entitled to the complete and full refund of all monies paid to Defendant
with interest as set forth herein by reason of Defendant’s breach of the understanding and agreement

between the parties.

FIFTH CAUSE OF ACTION
[Request for Attorney’s Fees]

17.  Plaintiff realleges the allegations contained in Paragraphs 1-16 above, and
incorporates the same herein by reference as if set forth fully.

18.  Ithasbeen necessary for Plaintiff to employ counsel to represent it in this action and
has obligated itself to pay reasonable fees. for such services. Pursuant to Idaho Code § 12-
120(3)Defendant is obligated for payment of attorney’s fees, Title Search costs, and all expenses

incurred by Plaintiff to prosecute this action.

SMALL LAWSUIT RESOLUTION ACT DECLARATION
Pursuant to IRCP 85(b) and Idaho Code § 7-1501 et seq., Plaintiffs’ claims, excluding
costs and attorneys fees, exceed the $25,000.00 statutory limitation of the Small Lawsuit

Resolution Act.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays for Judgment and Decree of this Court as follows:
A. That the Court find that a contract existed between the parties with regard to the
payment and real property described herein and that the Defendant has breached this contract;
B. That Defendant be immediately required to provide to Plaintiff a Promissory Note

in the sum of $226,218.70 together with interest thereon at a rate established by the Court

COMPLAINT 1 5
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together with a Deed of Trust securing the Promissory Note with the real property described
herein;

C. That in the alternative, the Defendant be immediately required to repay and/or
refund to Plaintiff the entire sum of $226,218.70 with interest at the statutory established rate;

D. That Plaintiff recover from Defendant all of its attorney fees associated with this
action;

E. That Plaintiff recover from Defendant all of its costs and expenses associated with
this action; and

F. For all other relief that the Court deems just and pfoper under these premises.

DATED this__5 day of Desertfber, 2005.

ipeSana s
/ RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED

By / /‘%f’fﬁﬂ L fﬁ

DANIEL C .GREEN
Attorney for Plaintiff

16
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EXHIBIT "5"
IRACT ¥

Lat 3, Block 11 Lots 1 throngh 16, Riodk 12¢ Lot 10 throngh 18, Block 10 axd ot 1
Bl 5; Corneestone Commisity, Divishon Nu, 1, €0 the Cooniy of Bonnevilin, Sente o‘i"'!
Hdsho, scoording to (ho ¥eoorded piat thorsof.

EXCEPTING TAEREFROM ALL OF THE FOLLOWING DESCRIRED
PROPERTY;

e Tho West 17.0 faot of Lot 20, saldd Blvek 12, bedng more
Gescribud 25 ollows: Begianing at the Sontiwest Corasr of maid Lot 10
rurming tumee NES'STHME ddong the Spntk Moo of Lot 1, 370 fong
Shenee NUD2IEEMYY 100.00 fert fo the Noxth Bue of Lot 3 dence
SHO"STUAYW slung the Nopth Mne of Lot 18, 17,0 feet tu fhie Norikeoct
Corner thereof; thewes S0G2'667E plowp the West Hoe of Lot 19, 140,00
foet to the polat of Bepiniag,

AND: Lot 12 Lote 15 thwvagh 18, and Lots 20 trowgh 2, Block 7 2pd Lot § thremph
8, Lot 7 thrvagh 10 and Lot 42, Blotk €, Liscols Yark Swbdiviston, Divition No. 4, to
the County of Bonneville, Stut of oo, scoirding fo G xacorded pler thares),

AND: Lot 7, Bleck 3, Liegin Park Suhdivision, Divisiea No. 5, First Awesrded, # the
Clownty of Bonraville, Stare of Idabo, wcesrding o fhe racoxded plat theveaf.

AND:W!ﬁwﬁ%mdhﬁﬂﬁmﬂﬁ,kﬁﬂﬁ,l&eﬂhhﬂisﬂﬁm
Dll:twanﬂe.s,to County of Boaneville, Btote of Taaho, secording to thy recorded
plat theresl.

IBACTIE

Lots 1 hrough 20, Hock 13 Lots § Bvongh 21, Blotk 2) Koty & and 8, Block 9; Lone 8
and B, Blodk B4 Lot 7 and B, Blotk %0; snd Lats 1 Chrongh 4, Blodk 3, Cornerstone
Comeyonfiy, Division No. 1, to the Connty of Boxmevilie, Stabx of Iduho, scoarding tr fhe
recexded plet thereof.

ERCEPTING THEREFROM ALL OF THE FOLLOWING DESCRIBRD
FROFERTY:

a  'Tha Neréh 30,0 feet of Lot 8, waid Black 10, brirg move pretienlurdy
described a3 Followsr Bepbudys wt the Norghmest Corner of Yot 85 rumming
thece S002"56VE wome the Wk fue of Lot & 30.0 fuely fhence
B5'ST'04"E 51,52 foet tu the Kot Yo of Lot ¥ thones NO'02'56"W slong
he Kyt Hrue of Lot 8 300 féet o the Nerdanst Corner thoveof; dunce
SEYSTH4W abong e North Hue of 100 % P12 Tect o tha polnt of

beghuning

TRACLLL:

Lots 1 WGM&I&;M&W%&TMMBWM% 165, Bogk 5 Yoty 1
thvough 7 and Loty 10 throxgh 16, Mok 8; Lot & Block 3; Lot d through 7, Blork 4}
and Lads § fixvugh 13, Black 5, Comtepitone Compimtty, Bivibion No, 1, to the Cownty
of Boseneyily, Stkte of Hiho, accoxding fo fhe yessrded plat thereof

ALED:

Beginnieg st the Sontheast Cornsr of Lot 1, Block 3 of Cornovrtons Conummmiry,
Yivision I, 20 the Coenty 87 Bonnevile, State of Ifahot drener NUD'02'80'W 233601 fent

wionmaapd
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4,

. i,

A

to dhe Boweiyweat Coxney of Lot 8, Bloek 3 of vaid Cornritony Community, Diviston 1
thance NES'ST'047E 115.00 font to the Sautheast Corner of 3 Lot 5} thence
SON'02'86ME 1700 Bets thenve NOTST84YE 426,54 Toel, mare or 1083, to the Fast Hne of
Staveny Drive gy shown an Cornerstens Cotnmunity, Divigion 1, 1% Comnty of
Bonuevils, State of Wako; thence Smutherly slong the Enst Buow of & mititiog exsemant a5
deserived in Xnstrumant No. 1075440 rocords of Rowaeville Coenty; to the Norflotens
Corner of Lot 3y Blovk 5, Edneale Parle Subdivision, Biivision Number 1, to tae County
of Bopmeville, State of Xdahn; fhence N7 19706"W 470,50 feet, move or Jean, along the
North Hye of Lincoln Park Subdivisiio, Divhien Numbir § b the Southenst Covner of
Lot £, Black 3 of Cormenatone Communiity, Bivision 1 to the Connty of Bonnerllle, State
of Idahn, and the pelnt of begluming,

EXCEPTING THERSFROM ALY OF THE FOLELOWING DESCRIBED
FROPERYY:

Evgtontng st the Nozthwest Cornar o Lot 1, Plack 4, Lincoke Purk
Stehefivisinn, Divisvn Nowbar 3, to the Connty of Bovnesiile, State of
¥aaho; rimning thence S3TIF04VE 24038 foed along e Norih Mns of sald
Lincoln Park Sobdivishon, Divkion 1, t the Northostt Goxaer of Lot 3,
Miock 4 of sald Lineots Purk Salaisviston; Gimes NO'02756''W 80,00;
Bummes NET' 1P 24038 fort; thenee 59°02°56"E 80.00 foef to the point
of beghtiitng.

YRaCE ¥V

Beginnlsg of & point that d ST 1004ATE 960,00 foct Mong the Soctlen Xna from the
Novtkwast Cornex' of Sectizn 14, T!Mbiﬁﬂthkaugs&ﬂ!tﬂﬁme Balss
Myl Buemevills Cotinty; Idsho, ranning thence SS7° 10427 825,00 St to mny
extating femoe Hriay thesop SO°04'395E along sxid fones 2640.00 feet to thn Bomitk Hne of
the Noeflomest Quaxtey of sid Sontion 14; thenoe NET 19764 W 23800 Feet along ex
Souih Hoos chonce North 264,08 fert 4o it pont of beghuiop, .

ENCRPTING THEREFROM ALL OF THE FOLLOWING DESCRIBED
PROVERTIES:

% Bapinsing st Gie Spatheast Corner of Lot [, Blguk 3 of Commustone
Cexpmamity; Division 1, to s Connty of Boameeiile, State of Idabo; thenos
NOWO25G™W 23651 fert to the Sonthmest Corner of Lot 5, Block 3 of satd
Cornetstone Commmnity, Divistort 1y Ghenee NESSP04"E 115,00 foot to the
Benibeast Corser of satd Let 8; thenes SS0°02°567E 1700 funt) thence
NP ST 04™F #26.54 foth, mrore ox Yeas, to the Eant Yo of Stevens Drive m
shawin o Corsersions Community, Diviton 1, to the Connty of
Bonmevis, Suute of 1asho; thene Sextherdy aling the Enst Hae of &
ntiitier sxscmext as dorcrimd i Dusrtinent No, 1079440 recordy of
Bounerille Cotnty, ta the Northwest Corner of Lot 1 Block ¥, Lineoin
Park Sulutivisdon, Diviston Nomber 1, to the Consty of Barmvilis, State of
Tdnfing Shenee N8719404"W 470.50 feet, more or Jare, slong the Norik Hne
of Lineoin Pk Subdivision, Division Number 1 10 the Syathessi Cornor
of Lot 3, Blorke 4 of Correrstono Commundty, Divizion 1 fo the Comnty of

. Bogneville, State of Idgke, xnd the puint of beghaning.

b.  Brghming at & point et ko BS7'1(427E 1664.56 fest slong the Seclivn Bxe
fram the Nertawest Corvey of Section 14, Tewnuably 2 North, Bange 38
Euzt of the Boke Merssing, Bonaevile Covnity, Ydsho} vomning thegen
SET16'VE 380.40 foet alung said Seotion Hnn fo pn extrting fanee Bne
ethnded; thenes B0 04°337E 777.00 foat alomy paddl Tenoe line; thenes
WKRO"SS R W 5080 feets Stenes NO'O433VE 793,75 feet to the pofut of
bagleming,

19



81/19/2085 11112 8816279034 _ REIN - PAGE 88
AR TS 2005 10 BYAN TOMMERITET T . ST TIE R

s
s

L

L

[ Beghntng gt & poind thet i SET10/427E 146456 foed Mlony the Saction Hye
oadl S0'04"38Y 70378 feet from the Necfwest Corter of Section 14,
Torwnieify 2 North, Rarige 98 Enst of the Botse Meridtan, Bonnevitle
Cowaty, 13xho) ruzing Brenvo 81427708YW 36,16 Feet; thanee
SRS'SSITTE 35807 Foet o A exinting femeey thenos NO*04'33"E 35,90 foet
slong sxid feneey dhones NIFSIS7W 350,00 Koet o the polat of
bighsng,

& That pection of the following described property tylng wifin fhe
houtidarics of the above lepal deceriptiont Linceln Pagks&dfvhm,
Diviston Nox, 1, 3, 4, snd 5 and Linechs Rark Suhédessinn, Divitlon Ne. 5,
Pt Atrendad, s the Covaty of Boxareville, Btate of Tdahe, actording to
thee vetorded phats thereof.

e Cihst gmim of the followtng dexerthed property lytag within the
irles of the ’bove legal desoripiion: Conerstone Community,
Division No. 1, 1o the Comaty of Dormerille, Sinte of Duto, nessrding to
e yacorded plat theraof,

£ That poxtion of the shove deseribmd proporty Nerth, of Cornprstone
Communily, Bietrfon No. %, sad ‘Weat of Favk Subdivition,
Dividon N 4, ¢ i County of Beaneviily, Stats of Tiabe, according to
the yecordad phat Gierof

TRAGLIV:
Lot 3% & Wenk § foet efhof 20, Hlock 1

Tt 20, Bloek 1, Cornaraions Commmity, Divislon No. 1, fo the Copnty of
Bormeville, State of Idaks, aesnrding o the secerded plat theeeof.

AND ALSO the West 5 fser 6F ot 28, wadd Bluck 1, befng move partien)arly
deseribied s followsy Bepinuing st s Soufhorest gt of mld Lot 28; And
vunming thence NOO'B2'S6"W along the West Boe of Lot 28, 100.0 fe¢t 1o the
Noxthovent cormter ey fhewos NEPSTO4E slong the Nortk e of Lot 28, 5.0
fept; thenoe 300567E 100.0 feof o the Bonth fine of Lot 2! thenee
§0'STI04YW wlvag sakl Sowtls Tine, 4.0 feet to the Point of Beghontnp

The East 550 fa0t of Lot 28, end the Wist 5.0 fext of Lot 2%, Bluck 1,
Cornersians Geonsmunity, Divislon Nu. 1, to the Couniy of Bormerite, State of
Ydako, acoording by the recoxded piat theveof, snd being more partionindy
desorfbed 35 fullows: Repboning ot fhe Soniheast coner of 2xid Lot 285 and
raneing theaos NEF'STO4E alang the Sonth Bne of Lot 37, 5.0 fety tence
NO'D2'56™W 00,8 feet ta the Norik Mne of Lot 27; thence BSS"ST'047W alnng the
North Tue of Lot 27 extsndnd, 0 feof to & potnt en the Nure Hne of xedd Lot 28
thence SUOFS6TE 100.0 feet fo By Jonth Hea of Lot 28; thente NEp'STU4E
along satd Seth line 599 fest to the Southeast worner of Lot 28, axid peind helop
thee Potivt of Beglaning

“The East S5.0 fent of Lot 27, o the Wept 8.0 feot of Lot 26, Bk £,
Corserstens Crmpytntty, Division No. 3, to e Cownty of Bonneville, Siate of
Tuiso, aeoarding to e eenrrded ot thareck; nud betag mwre perticlagly
descrihod ag follows: Rantening nt the Seuthwest caner of sidd Lot 26; and

et agal
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rming thenes ESSTOYE slong the South e of Lot 24, 50 fest; Quemee
NO"02'36™F 100.8 oot to fhie North fine of Lor 26) thaxes Ssﬂm"w aling the
TSorth Hoe of Lot 26 extonded, 60 fret o » puint on fe Navth lne of pd Lot 273
fhence $0°02'86"E 100.0 fest to the Bonih Te of Lot 27; thones NAY'SPO4'E
nlung sald Boutk Eitb S50 feet to the Sputheast entner of Lot 2%, sald potnt biing
the Potat of Bepinning,

55 ¥ i

‘Thz Exst 550 foet of Lot 26, and the West 5.0 font of Lot 29, Rlack ¥,
Cornersiune Commnnlry, Dividion e, 1, o fite County of Bonuevilta, State of
Ydaho, acconding to the rescriisd pint tiereof] and being more pacticctaly
deserfbod a3 loliown: Beplanteg wt the Seutltst corner of sabd Lot 35; ad
Pandng thana NBI"ST04E along the Sowih ling of Lot 25, 5.0 fes thencs
NOOLEETW 109.0 feat 2o fhe Novth Yine of Lot 25) thenes SB'S7'04™W slong tis
Novth Bns of Lag 25 extendod, 60 fref to & pofsrt on the North Fose of s Lot 26;
thenoe BUH256YE 100.0 Ivct to the Sonth Yine of Lot 26; Ghence NSO'STO4NR

- along antd Sosth Bne S50 feet to the Soathenst evmer af Lot 26, sald pone badng

the ¥odnt of Begiroring,
Eags 55 Feot of B0 25: Wast § fart.0f Lot 24 wnd the West 4 foet of fhe Norih 3405 fat
af Lat 23, Blosk, 1t

A prrtion of Lats 23, 24 and 25, Bluck 3, Coraerstons Comaunity, Dividm Ne,
1, ta the Ceunty of Bonnesiile, Stats of Tdake, soording t the recerdst plat
hereal, and helng more partienlarly deseribad af foliows: Bopianing st
Sontheast coxner of Lot 255 apdl rumntsy Shensce S87°57' 047 W sToxg the Sonth
Hue of Lot 25, 550 foet; hanow NO'02' 56T 100.0 feet 44 fko North e of Lot
28 therden REY 574D aleng e North Ene of Lot 25 exfended, 6 fart to a
point on the North Yo of okl Lot 34; themep STOZ'E6™E 100.0 feet; thenco
§89'5704 W S0 Teet to e Swatfient corner of Kot 25, sald point belny the

Pafut of Beghoning.

okt Nopth 24.08 feed p

A portion of Lots 33 & 34, Bk 1, Caneotons Coumimdty, Nivigan Ne, 1, t»
e Cormuty of Boxmeride, State of Kixhe, xeoording te the veeorded pint gharent,
smd being raore pretistisrdy deseelised ue follows  Beghmiag at & point that i
NESSTOIE A0 feor from fhe Seatiens: covner of Lot 25; and rosning theses
NESST04E, parallel fo fhy Sorth Yne of Lot 34 97,31 feet e (be East Hne of
Lat 33; thence NO'DZ'SEW 850 e slong the Faxt Hue of Loty 23 xnd 24;
thenes NS 02'E6"W 20.28 feet; thente BES"S704™W 7731 fret, 4o 2 pofnd fhut f5
§ fert Bast (mancurcd alony the North tne of Lot 24Y frv ¢he Norfliwest Corner
of sakd Lot 24; thence SOSIESVE 106 feof to dhe polnt of beghming.

A portion of Loty 22 & 23, Plock 1, Cornerstone Community, THvixden: No. 1, to
the Crumiy of Benneville, Stxfe of Yduka, necopding to e racorded plet Graveof,
snil belng mave pariiealundy deseebed oy Bllowkt Beghnding ¢ a patat that b
NS ST 04°8 5.5 from B1s Southeamt eoraor of Lot 25 and rtming thenp
Kap'SV04"E, prorallel to the Sowth Mine of Lot 24, ¥7.5% feet to the Efgt Hue of
Lot 253 thence ST EISA™E slong the Bast Koo of Lol 23 and 32, 35 feed; thetion
SAPSTO4TV 28,28 forts chenod SE9'ETA™W 7731 ity to  point tun i3 & Toet

wriCommirhad ant
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Enst (reararsd slg (he South s of Lot 22) fom the Jouthwen Covner of
sxit Lot 22 fhecss NO'URSS"W 105 feet to (ue print of bephudng,

Lot 24, Biock 1, Conerrione Community, Divirion No, 1, 10 the cownty of
Bonneville, State of Ysho, secteding bo the recordrd plet hereof

AND ALSDP the Wost 8 fect of Lot 27 and the West § feet of the Sowth 25.55 fupt
of Lot 23, Bloek 1, Cornergtans Comminedty, Divisisa No. 1, to the Cowuty of
Bonneellle, State of 1alic, sceording to the recortnd plat Shureos, and betng more
partteniyidy dessibed oy follows Yhagiondng af the Syugiwest coruer of Lot 2%
213 yonnfng thencs N8S'STDIE along e South Hus of Lot 22, 5,0 fest; thenn
NO0ZRGYW 106.0 feety (hamee SBOST04YW § fuct fo the Northeast eorner of Lot
313 fhenpe B002ME5"E 10500 slong the East Bne of Lot 21, to e golnt of
Beginniog.

“e
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WIRE TRANSFER INSTRUCTIONS

BANK: KEY BANK OF IDAHO -
: 1625 NORTHGATE MILE
IDAHO FALLS, IDAHO 83401

ROUTING NO.: 124101555

ACCOUNT: ~ BONNEVILLE LAND & TITLE CO.
497 NORTH CAPITAL AVENUE, SUITE 100
~ IDAHO FALLS, IDAHO 83402

ACCOUNT NO.: 15-000262-6

INFORMATION NEEDED: OUR FILE (COMMITMENT) NUMBER
AMOUNT
NAME OF BORROWER
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Karl R. Decker, ISB #3390 a0t 1AM 23 AMI0: 1D
Holden, Kidwell, Hahn & Crapo, P.L.L.C. o
1000 Riverwalk Drive, Suite 200 _ Ca
P.O. Box 50130 ' TSRSt S
Idaho Falls, ID 83405

Telephone 208-523-0620

Facsimile 208-523-9518

Penelope North-Shaul, ISB #4993
Dunn & Clark, P.A.

P.O. Box 277

Righby, Idaho 83442

Telephone: 208-745-9202
Facsimilie: 208-745-8160

Attorneys for Cornerstone Home Builders, LLC

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, INC,,
Case No.CV-06-140
Plaintiff,
vSs. NOTICE OF INTENTION TO APPEAR AND
PRODUCE TESTIMONY AND EVIDENCE
CORNERSTONE HOME BUILDERS, (LR.Civ.P. 6{c)(4))
LLC, Fee Category: Lia
Fee: $52.00
Defendants.

COMES NOW defendant Cornerstone Home Builders, LLC (hereafter
“Cornerstone” or defendant) through Karl R. Decker, Attorney at Law, of Holden,
Kidwell, Hahn & Crapo, P.L.L.C., and Penelope North-Shaul, Attorney at Law, of Dunn |
& Clark, P.A., pursuant to Idaho Rule of Civil Procedure 6(c)(4) and notifies the court
and opposing counsel that Cornerstone Home Builders, LLC elects to appear and
produce testimony and evidence at the hearing scheduled for 10:00 a.m. on January 24,

2000,

Notice of Intention to Appear and Produce Testimony and Evidence Page - 1
(LR.Civ.P. 6(c)(4)}

& .
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DATED this day of January, 2006.

Holden, Kidwell, Hahn & Crapo, P.1.L.C.

Karl R, Decker

oA
DATED this_# % r‘day of January, 2006.

Dunn & Clark, P.A.

W fﬁw//

Penelope N(}rth—Sifl&i}ﬂ

CERTIFICATE OF SERVICE

1 hereby certify that T am a duly Heensed attorney in the State of Idaho, with my
office in Idaho Falls, Xdaho, and that on the day of January, 2006, I served a
true and correct copy of the foregoing document on the persons listed below by fizst
class mail, with the correct postage thereon, or by causing the same to be delivered as
defined by Rule 5(b), LR.C.P.

Persons Served: Method of Service:

Daniel C. Green [1Mail [ 1Hand [x] Pax
Stephen J, Muhonen

Racine Olsen Nye Budge & Bailex Chartered

PO Box 1301

201 East Center

Pocatello, ID 83204-1391

Fax No. 232-7352

Xarl R. Decker

GAVIIATAVRRIA g1, Cozaerctanaids, Dongtaex\Fattor of Tkt Ly Apprarspd

Notice of Intention to Appear and Produce Testimony and Evidence Page- 2
{LR.Civ.P. 6(e)(4))

LR
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DATED this Zé___ day of January, 2006.

Holden, Kidwell, Hahn & Crapo, P.L.L.C.

Ao Bl

Karl R. Decker

DATED this day of January, 2006.

Dunn & Clark, P.A.

Penelope North-Shaul

CERTIFICATE OF SERVICE

I hereby certify that I am a duly licensed attorney in the State of Idaho, with my
office in Idaho Falls, Idaho, and that on the __ <22 day of January, 2006, I served a
true and correct copy of the foregoing document on the persons listed below by first
class mail, with the correct postage thereon, or by causing the same to be delivered as
defined by Rule 5(b), I.LR.C.P.

Persons Served: Method of Service:

Daniel C. Green [ 1Mail [ ] Hand [x] Fax
Stephen J. Muhonen

Racine Olsen Nye Budge & Bailer Chartered

PO Box 1391

201 East Center

Pocatello, ID 83204-1391

Fax No. 232-7352 J,,_/._,_\/Q E

Karl R, Decker

GAWPDATAVKRIN 12088 , Coy 3, Meadings\Notice of e 1o Appear.wpd

Notice of Intention to Appear and Produce Testimony and Evidence Page - 2
(LR.Civ.P. 6(c}(4))

LA
£



IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

4

INUTE ENTRY
Case No. CV-06-140

AMERICAN PENSION SERVICES, INC.,

Plaintiff,
vs.
CORNERSTONE HOME BUILDERS, LLC,

Defendant.

B T L

On the 24th day of January, 2006, application for temporary
restraining order came before the Honorable Richard T. St. Clair,
District Judge, in open court at Idaho Falls, Idaho.

Mrs. Marlene Southwick, Deputy Court Clerk, was present.

Karé Deckerxr and Ms . Pe ny North Shaul appeared on behalf
of the P (/ A P —

Mr. Stephen Muhonen appeared on behalf of the DFESedad

Counsel wailved reporting by court reporter. Hearing was

digitally recorded.

The parties advised the Court that a resolution has been
reached in this case.

Mr. Muhonen orally placed the resolution on the record. Mr.
Decker stipulated to release the lis pendens, release the
$5,000.00 cash bond back to the Plaintiff, and vacate the TRO.

Court was thus adjourned. /76;%
i

R HARD YT, ST. CLAIR
D TRICT JUDGE

A
-3



CERTIFICATE OF SERVICE
I hereby certify that on the bL '§%§§”of January, 2005, I

caused a true and correct copy of the foregoing document to
be delivered to the following:

RONALD LONGMORE

Deputy Court Clerk

Penny North Shaul
PO Box 277
Rigby, ID 83442

Karl R. Decker
PO Box 50130
Idaho Falls, ID 83405

Stephen J. Mahonen
PO Box 1391
Pocatello, ID 83204-1391

28



DUNN & CLARK, P.A,

Robin Dunn, Esq., ISB #2903
Stephen J. Clark, Esq., ISB #2961
Penny North Shaul, Esq., ISB #4993
P.O. Box 277

Righy, ID 83442

(208) 745-9202 (1)

(208) 745-8160 (f)

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, )
INC,, ) Case No. CV-006-140
)
Plainiiff, )
V8. )
) NOTICE OF APPEARANCE
CORNERSTONE HOME BUILDERS, )
LIC, ) Fee Category: 1.6(a)
) Filing Fee:  $47.00
Defendant. )

)
TO: THE ABOVE-NAMED PLAINTTIFF, and its attorney, Stephen J. Muhonen, Esq.

YOU ARE HEREBY NOTIFIED that PENNY NORTH SHAUL, Attorney at Law,
with residence at 240 So. 5 W, P.O. Box 277, Rigby, Idaho 83442, hereby entets an |
appearance as attorney of recotd for defendant, CORNERSTONE HOME BUILDERS,
LLC, and the Clerk of this Court is hereby requested to make such eatries as may be
required to record such appearance, and take notice that such attorney demands that all

papers, and notices be served on her at his above address.
LA
DATED this / /J day of June, 2006.

sy Sdanl

Penny Nortwghaul, Esq.
DUNN & CLARK

 ate)
W



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the ﬁ day of June, 2006, a true and correct copy of
the foregoing was delivered to the following person(s) by:

__ Hand Delivery

__X Postage-prepaid mail

Facsimile Transmission

fnies gt

Penny North S/I{aul, Esq.
DUNN & CLARK

Stephen J. Muhonen, Esq.
P.0O. Box 1391
Pocatello, ID 83204

NOTICE OF APPEARANCE -



DANIEL C. GREEN (ISB No. 3213)
STEPHEN J. MUHONEN (ISB No. 6689) - vt
RACINE, OLSON, NYE, BUDGE Leaite s T e
& BAILEY, CHARTERED o T
P.O. Box 1391
Pocatello, Idaho 83204-1391
Telephone: (208)232-6101
Fax: (208)232-6109

Attorneys {or Plaintiff American Pension Services, Inc.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, INC. Case No. CV-06-140

Plaintiff,
AMENDED COMPLAINT

V3.

CORNERSTONE HOME BUILDERS,
LLC.

Defendant.

T . T .

COMES NOW the above named Plaintiff, AMERICAN PENSION SERVICES, INC., and
for its amended cause of action ageinst the above-named Defendant, CORNERSTONE HOME
BUILDERS, LLC, states and alleges as follows:

PARTIES

1. Plaintiff, AMERICAN PENSION SERVICES, INC. (*Plaintiff”) is a Corporation,
incorporated by the laws of the State of Utah and authorized to conduct business in the state of
Idaho. Plaintiff has its place of business at 11027 S. State Street, Sandy, County of Salt Lake, state
of Utah.

2. Defendant, CORNERSTONE HOME BUILDERS, LLC., (hereafter “Cornerstone™)
was at all times relevant hereto a Utah limited liability company, conducting business in the state of
31

AMENDED COMPLAINT
Page }



Idaho. Based upon information and belief, since the initial filing of this action, Cornerstone has
become an Idaho limited liability company with its current mailing address at 3270 E. 17" Street,
Suite 299 Ammon, Bonneville County, Idaho.

FACTS AND BACKGROUND

3. On September 29, 2003, Old West Annuity & Life Insurance Company, as Grantor,
executed a Corporation Warranty Deed transferring certain real property located in Bonneville
County, Idaho to P&B Enterprises, Inc., a Utah Corporation (hereinafter referred to as “P & B”) and
S.R. Tallman Construction, Inc. a Utah corporation (hereinafter referred to as “Tallman™) as
Grantees. The Corporation Warranty Deed was recorded on September 30, 2003 as Bonneville
County Recorder’s Instrument No. 1130070. A true and correct copy of said deed is attached hereto
as Exhibit A and incorporated by reference as if set forth fully herein.

4. On or about January 22, 2004 P&B and Tallman, as Grantors, executed a Corporation
Warranty Deed transferring certain real property located in Bonneville County, Idaho to Cornerstone,
as Grantee. The Corporation Warranty Deed was recorded on March 19, 2004 as Bonneville County
Recorders Instrument No. 1146311, A true and correct copy of said deed is attached hereto as
Exhibit B and incorporated by reference as if set forth fully herein.

5. The Plaintiff, due to his knowledge, experience and relationships with individuals in
the finance industry as well as the former owner of the property described above, was instrumental
in setting up the foregoing purchase by Cornerstone.

6. Prior to Cornerstone’s acquisition of the above described real property, Plaintiff had
built four homes on the property and had a contract with Leon Harward, the former owner of the
subdivision. Mr. Harward’s subdivision project went into foreclosure.

7. When the project went into foreclosure, Plaintiff, utilizing his experience, contacts
and knowledge in the finance industry, arranged a meeting with the project lender, Met Life of

AMENDED COMPLAINT S
Page 2



Spokane Washington, himself and Comerstone to determine what could be done to save the
subdivision project.

8. Due to this meeting facilitated by Plaintiff, MetLife and Cornerstone were able to
work out an arrangement where Cornerstone would and did purchase the subdivision property.

0. The Plaintiff is informed and believes and therefore alleges that the property was
acquired by Cornerstone for the purpose of subdividing and constructing homes thereon for resale.
The project was to be completed in five phases.

10.  Inorder to proceed with the project, Cornerstone sought investors to inject capital into
the project. In return, Cornerstone agreed to provide the investors with a promissory note, deed of
trust and a repayment schedule.

11.  Inreliance upon Cornerstone’s representations and based upon the prior course of
dealing between the parties or individuals affiliated thereto, beginning in September, 2003 Plaintiff
began wiring to Cornerstone and/or its manager(s) and/or member(s) or individual(s) affiliated
thereto, capital to be utilized on the development of the land as described above and in the
aforementioned Warranty Deeds.

12. Following the initial wire transfer to Cornerstone and/or its manager(s) and/or
member(s) or individual(s) affiliated thereto, Plaintiff continued to provide capital to Comerstone
through February 2004, with such capital to be utilized on the development of the land as déscribed
above and in the aforementioned Warranty Deeds,

13. Priolr to Plaintiff’s agreement with Cornerstone and/or its manager(s) and/or
member(s) or individual(s) affiliated thereto, to provide the foregoing stream of financing for the
above mentioned construction and subdivision project, Cornerstone and Plaintiff verbally agreed to
certain repayment terms, including, but not limited to, an interest rate of ten percent (10%) per
annum on the monies lent, a promissory note and deed of trust on the land in the construction and

.
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subdivision project, as well as an agreement between Cornerstone and Plaintiff that Plaintiff was to
receive $750.00 per lot sold in the project.

14.  This oral financing agreement made by Cornerstone with Plaintiff was based upon
the parties prior course of dealings as well as in consideration to Plaintiff for his experience and
knowledge and contacts in the finance industry, all of which ultimately led to Cornerstone’s
introduction and purchase of the subdivision property.

15.  Since lending the above mentioned sums of money to Cornerstonle, Plaintiff has not
been provided a promissory note and deed of trust on the land pursuant to the agreement between
the parties.

16.  Furthermore, Plaintiff has not received the $750.00 per lot sold or to be sold by
Cornerstone in the construction and subdivision project.

17.  Following the filing of the original Complaint in this matter, the parties have
negotiated resolution of the underlying principal and interest debt owed by Cornerstone on the sums
lent by Plaintiff, for which Plaintiff has been paid in full.

18.  Despite repeated demands and contrary to the parties agreement, Cornerstone has
failed and refused and continues to fail and refuse to provide Plaintiff with a promissory note and
deed of trust evidencing the loan and detailing the terms of repayment as represented and agreed to
by Cornerstone and Plaintiff.

19.  Despite repeated demands and contrary to the parties agreement, Cornerstone has
failed and rgfused and continues to fail and refuse to pay Plaintiff $750.00 per lot for each lot sold
or 1o be sold in the construction and subdivision project owned by Comerstone and funded by or

funded in part by Plaintiff.
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FIRST CAUSE OF ACTION
[Breach of Express Contract]

20.  Plaintiff realleges the allegations contained in Paragraphs 1-19 above, and
incorporates the same herein by reference as if set forth fully.

21. In exchange for Plaintiff’s investment and payment of capital into the construction
and subdivision project owned by Comerstone, as well as Plaintiff’s knowledge, experience and
contacts in the finance industry which ultimately led to Cornerstone’s introduction to and purchase
of the subdivision property, Cornerstone promised to provide to Plaintiff a promissory note
containing the terms of repayment, including but not limited fo an interest rate of ten percent (10%)
and payment of $750.00 for each lot sold or to be sold by Comerstone, together with a deed of trust
to secure said promissory note.

22. Based upon information and belief, Cornerstone has sold lots within the construction
and subdivision project owned by Comerstone but has failed to pay Plaintiff $750.00 for each lot
sold.

23.  Cornerstone has also failed to provide Plaintiff with a promissory note and a deed of
trust.

24.  Comerstone’s failure to provide said promissory note and deed of trust as described
above and Cornerstone’s failure to pay Plaintiff $750.00 per lot sold, constitutes a breach of said
agreement.

25. As a result of said breach, Plaintiff has been damaged in the amount which is
currently unknown and which is to be proven at the time of trial.

SECOND CAUSE OF ACTION
[Breach of Implied In Fact Contract

26. Plaintiff realleges the allegations contained in Paragraphs 1-25 above, and
incorporates the same herein by reference as if set forth fully.

AMENDED COMPLAINT g4
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27.  An implied in fact contract exists between the; parties because the conduct of the
parties shows the intent to make a contract.

28.  The circumstances imply or demonstrate a request by Cornerstone for Plaintiff to
provide certain funds to it for construction and/or subdivision development purposes.

29.  The circumstances imply a promise by Cornerstone to compensate Plaintiff for its
efforts in settinig up the purchase of the subdivision project and providing the financing, which was
to be secured by a promissory note and deed of trust.

30.  Plaintiff provided the money as requested.

31.  Cornerstone’s failure to pay to or provide Plaintiff with a promissory note and deed
of trust under the terms and conditions as outlined above constitutes a breach of their implied in fact
contract.

32.  As a result of said breach, Plaintiff has been damaged in the amount which is
currently unknown and which is to be proven at the time of trial.

THIRD CAUSE OF ACTION
[Fraud}

33.  Plaintiffrealleges the allegations in Paragraphs 1- 32 above and incorporates the same
herein by reference as if set forth fully.

34.  Comerstone’s representations to Plaintiff as described above constituted a
representation of material fact that Cornerstone knew was false at the time it was made.

35.  Comerstone intended that Plaintiff would act upon the representation and loan funds
to Cornerstone in the contemplated manner.

36. Plaintiff did not know the representation was false and that Comerstone did not intend

to provide a promissory note and deed of trust, nor did Corerstone intend on paying Plaintiff the
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$750.00 per lot. Plaintiffhad aright to rely on and did rely on the truth of Cornerstone’s representations.

37.  Plaintiff provided hundreds of thousands of dollars to Cornerstone based upon
Cornerstone’s representations, however, Corerstone has failed to and continues to refuse to provide
Plaintiff with a promissory note and deed of trust as well as $750.00 for each lot sold in the
subdivision.

38.  Attached hereto as Exhibit C is a fax dated memorandum dated April 7, 2005 from
Cornerstone to Plaintiff. This memorandum memorializes that the above described agreement
between Plaintiff and Cornerstone did in fact exist, including the promise by Cornerstone to Plaintiff
to provide Plaintiff a promissory note and deed of trust as well as “an equity participation of either
$550 or $725 per home to APS.”

39.  Based upon Comerstone’s failure and continued refusal to provide Plaintiff with a
promissory note and deed of trust and refusal to pay Plaintiff $750.00 per lot sold, Cormnerstone’s
representations to Plaintiff were false representations that induced Plaintiff to enter into the
agreement;

40, Due to Cornerstone’s fraudulent misrepresentations, Plaintiff has suffered
consequential and approximate damages in an amount to be proven at the time of trial.

FOURTH CAUSE OF ACTION
[Unjust Enrichment}

41. Plaintiffrealleges the allegations in Paragraphs 1-40 above and incorporates the same
herein by reference as if set forth fully.

42.  Plaintiff, utilizing his experience, knowledge and contacts in the finance industry,
introduced Cornerstone to the underlying construction and subdivision project, as well as provided
capital to Cornerstone. In exchange, Plaintiff anticipated receiving a promissory note and deed of

trust securing the sums lent through the real property described herein, with such repayment terms
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to include, but not limited to, the repayment of the sums lent, including interest and $750.00 per lot
as outlined above.

43. Comerstone has failed and refused and continues to fail and to refuse to provide to
Plaintiff the promised promissory note and deed of trust.

44,  Additionally, Cornerstone has retained Plaintiff’s monies and has failed and refised
and continues to fail and to refuse to pay to Plaintiff the $750.00 per lot sold.

45.  Plaintiff is entitled to the value of the benefit bestowed upon Cornerstone as a result
of Plaintiff’s loan.

SEVENTH CAUSE OF ACTION
[Breach of Covenant of Good Faith and Fair Dealing]

46, Plaintiffrealleges the allegations in Paragraphs 1-45 above and incorporates the same
herein by reference as if set forth fully.

47.  There is implied in the contract between the parties a covenant of good faith and fair
dealing on the part of Cornerstone to pay Plaintiff and provide Plaintiff with a promissory note and
deed of trust in accordance with the agreement reached between the parties so that Plaintiff may
obtain all benefits available to it under the contract.

48.  Through the actions alleged above, Cornerstone has materially breached the covenant
of good faith and fair dealing.

49, As a result of said breach, Plaintiff has been damaged in the amount which is
currently unknown and which is to be proven at the time of trial.

ATTORNEY 8§’ FEES

It has been necessary for Plaintiff to employ counsel to represent it in this action and has

obligated itself to pay reasonable fees for such services. Pursuant to Idaho Code § 12-120(3)
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Comnerstone is obligated for payment of attorney’s fees and costs incurred by Plaintiff to prosecute
this action.

DEMAND FOR JURY TRIAL

Plaintiff demands a trial by jury on all issues so triable.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for Judgment and Decree of this Court as follows:

A, That the Court find that a valid contract existed between the parties with regard to the
payment and real property described herein and that Cornerstone has breached this contract;

B. That Cornerstone should be immediately required to provide to Plaintiff a promissory
note, together with a deed of trust securing the promissory note with the real property described
above;

C. That Cornerstone be immediately required to pay to Plaintiff $750.00 per lot sold and
to be sold by Corﬁerstone in the development describe above;

D. Alternatively, Cornerstone be ordered to pay to Plaintiff the value of the benefit
bestowed upon Cornerstone resulting from the loan from Plaintiff;

E. That Plaintiff recover from Comerstone all of its attomey fees associated with this
action;

F. That Plaintiff recover from Cornerstone all of its costs and expenses associated with

this action; and

G. For all other relief that the Court deems just and proper under these premises.
AMENDED COMPLAINT 39
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DATED this ] day of October, 2006.

AMENDED COMPLAINT
Page 10

RACINE, OLSON, NYE, BUDGE

& BAILEY, CHARTERED

o s e

STEPHEN J. MUHONEN
Attorney for Plaintiff



Oct D4 2008 12:31PM Ar ~ican Pension Services 8017 "12712
i 3 Fad

00T-02-2006 HON 02:22 P4 RACINE LAW OFFICE Fa¥ NO. 208 232 6109 P. 12
VERIFICATION

STATE OF UTAH )

County of Syutt- A 44

1, Curtis DeYoung, President of American Pensions Services, Inc., being first duly sworn upon

M1

oath, depose and state that I have rend the foregoing document, and based on my information and
belief so acknowledge and agree voluntarily that the forsgoing document is true and correct.

DATED this _’J{_ day of October, 2006.

Deeid T
J

SUBSCRIBED AND SWORN TO before me this _4 day of October, 2006,

A%, JULIE ANN HANSEN _CE %gg‘“ﬁ 2 é@% gr: )
N\ ROTARY PUBLIC » STATE of VIR
D819 11027 8 BTAYE STREET NOTARY PUBLIC FOR UTAH

g COMIR eipmoga?ém Residing at; Sa£¥
' My Commission Expires: &/2¢/zz05

Curtis DeYoung
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the j[ day of October, 2006, I served a true and correct copy
of the above and foregoing document to the following person(s) as follows:

Karl R. Decker [ 17 U.S.Mail

HOLDEN KIDWELL HAHN & CRAPO Postage Prepaid

P.O. Box 56130 { ] Hand Delivery

Idaho Falls, Idaho 83405-0130 { 1 vernight Mail

{ Facsimile ~- 523-9518

Penelope North-Shaul [ 1 U.S8.Mail

DUNN & CLARK Postage Prepaid

P. 0. Box 277 [ ] Hand Delivery

Rigby, Idaho 83442 [ 1 Overnight Mail

[« TFacsimile — 745-8160

A Ml

STEPHEN J. MUHONEN
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DUNN & CLARK, P.A.

Robin D, Dunn, Esq., ISB #2903 ernet oL PRI 53
Stephen J. Clark, Esq., ISB # 2961 W oeT 2 R
Penny North Shaul, Esq., ISB # 4993 e TRICT pﬁgﬁ‘g,ﬂmé
P.O. Box 277 w%&;ﬁﬁ% COUNTY
240 South 5% West BOREE L5 R10

Rigby, ID 83442
(208) 745-9202 (1)
(208) 745-8160 (f)

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, Case No. CV-06-140
INC.,
Plaintiff, DEFENDANT’S ANSWER TO
PLAINTIFF’S AMENDED
vs. COMPLAINT

CORNERSTONE HOME BUILDERS,
LLC, Fee Category: LLb
Fee: $14.00

Defendant.

COMES NOW, the Defendant, by and through its undersigned attorney of record,

and answers that Amended Complaint as follows:

I
The Defendant denies each and every allegation of the Amended Complaint on file

herein unless specifically admitted hereafter.

DEFENDANT’S ANSWER TO PLAINTIFF'S AMENDED COMPLAINT
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I1

The Defendant answers each and every paragraph of the Amended Complaint herein

according to the numerical paragraph markings of the plaintiff as follows:

1.

10.

11

This Defendant is without sufficient knowledge to answey in an informed fashion
and therefore denies.

Admit.

Admit.

Admit.

Deny.

This Defendant is without sufficient knowledge to answes in an informed fashion
and therefore denies.

Deny.

Defendant admits that the subdivision property was purchased and
subsequently, said property was transfetred to Cornerstone Home Builders, LLC,
Defendant denies the balance of Paragraph 8 of Plaintiffs Amended Complaint.
Defendant purchased the subdivision for constructing homes upon it. Defendant

denies the balance of Paragraph 9.
Defendant did seck investors. Defendant denies the balance of Paragraph 10.
Defendant admits Plaintiff began wiring funds to Defendant in September, 2003,

Defendant denies the balance of Paragraph 11

12. Defendant admits that Plaintiff wired fands to Defendant through February, 2004.

13.

Defendant denies the balance of Paragraph 12.

Defendant admits that a verbal agreement was entered into by Plaintiff and

DEFENDANT’S ANSWER TO PLAINTIFF'S AMENDED COMPLAINT
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Defendant regarding certain repayment terms for funds loaned by Plaintiff to
Defendant, which was Hmited to an interest rate of ten (10) percent, per annum,
on monies lent. Defendant admits there was a separate verbal agreement that
Defendant would pay Plaintiff $750.00 per closing of final sale, per lot, contingent
on Plaintiff providing full funding of the construction project at the subdivision.
Defendant denies the balance of Paragraph 13.

14. Deny.

15. Deny. Any monies lent by Plaintff to Defendant have been fully repaid with
interest accrued at the rate agreed upon.

.16. Deny. No such sums are due and owing to Plaintiff,

17. Defendant always acknowledged that sums were due for monies lent by Plaintiff
to Defendant, and did, in fact, pay such sums once Plaintiff cooperated with
Defendant to determine the fixed sum due and owing. Therefore, Defendant
denies Paragraph 17 as alleged by Plaintiff.

18. Deny. Plaintiff was provided with several drafts of promissory notes and/or
deeds of trust, up until the underlying principal and interest owed by Defendant
to Plaintiff was paid in full,

19. Defendant admits it has refused to pay Plaintiff $750.00 per lot for each lot sold or
to be sold in the construction and subdivision project, because no such sums are
due and owing to Plaintiff. Defendant denies the balance of Paragraph 19.

20. Defendant realleges its answers to Paragraphs 1 through 19 of Plaintiff's
Amended Complaint.

21. Defendant admits it agreed to enter into a promissory note which contained a

DEFENDANT’S ANSWER TO PLAINTIFF'S AMENDED COMPLAINT
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22.

23.

24,

25,

26.

27.

28.

29.

30.

31.

32.

33

provision for assessment of interest in the amount of ten (10) percent per anaum
on funds loaned to Defendant by Plaintiff. Defendant admits there was a
sepatate verbal agreement for payment to Plaintiff $750.00 per lot for each lot sold
or to be sold in the construction and subdivision project, contingent upon Plaintiff
providing full funding through the completion of the construction/development
project at the subdivision. Plaintiff failed to provide full funding on the project.
Defendant denies the balance Paragraph 21.

Defendant has sold lots in its subdivision. Defendant denies the balance of
Paragraph 22.

Deny. Defendant sent several drafts of promissoty notes and/or deeds of trust to
Plaintiff. The underlying principal and interest have been paid in full by
Defendant.

Deny.

Deny

Defendant realleges its answets to Paragraphs 1 through 25 of Plaintiffs
Amended Complaint.

Deny.

Deny.

Deny.

Deny.

Deny

Deny.

. Defendant realleges its answers to Paragraphs 1 through 32 of Plaintiff’s

DEFENDANT’S ANSWER TO PLAINTIFF'S AMENDED COMPLAINT

Page 4

46



34.

35,

36.

37.

38.

39.

40,

41,

42.

43.

44,

45.

46.

Amended Complaint.

Deny:.

Deny.

Deny.

Defendant admits Plaintiff provided funding to Defendant through February,
2004. Defendant has paid Plaintiff in full for the principal and interest accrued
upon funding provided by Plaintiff to Defendant, and thercfore, the need for a
promissory note and deed of trust is moot. Defeﬂdant denies the balance of
Paragraph 37.

Defendant is without sufficient knowledge to verify the authorship of Plaintiff's
Exhibit C to his Amended Complaint, Therefore, Defendant must deny
Paragraph 38 as alleged in Plaintiffs Amended Complaint.

Deny.

Deny.

Defendant realleges its answers to Paragraphs 1 through 40 of Plaintiff's
Amended Complaint.

Deny.

Deny.

Defendant denies it has retained Plaintiff's “monies™. Plaintiff has been paid in
full for the principal and interest owed by Defendant to Plaintiff. Defendant
denies the balance of Paragraph 44,

Deny.

Defendant tealleges its answers to Paragraphs 1 through 45 of Plaintiff's

DEFENDANT’S ANSWER TO PLAINTIFF'S AMENDED COMPLAINT
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Amended Complaint,
47. Deny.
48. Deny.
49. Deny.

I1I. ATTORNEYS’ FEES

Defendant denies that Plaintiff is entitled to attotney’s fees and costs pursuant to Idaho

Code §12-120(3). Conversely, Defendant is entitled to attorneys’ fees and costs pursuant to

Idaho Code §12-120.

IV.  FIRST AFFIRMATIVE DEFENSE
The Amended Complaint fails to state a claim upon which relief may be granted
pursuant to IRCP 12(b)(6).
V. SECOND AFFIRMATIVE DEFENSE
'The Amended Complaint is barred by the Statute of Frauds, m that this transaction
involves real estate, and such transaction was never reduced to writing.
VI. THIRD AFFIRMATIVE DEFENSE
'The Amended Complaint is barred because the underlying principal and interest
have been fully paid and satisfied by Defendant.
VIL FOﬁRTH AFFIRMATIVE DEFENSE
The Amended Complaint is barred by the doctrine of accord and satisfaction. Aay
debt owed to Plaintiff by Defendant has been paid in full.
VIII. FIFTH AFFIRMATIVE DEFENSE
The Amended Complaint is barred because Defendant detrimentally relied upon

Plaintiffs assertion that he would not fund the subdivision project, thereby breaching

DEFENDANT’S ANSWER TO PLAINTIFF'S AMENDED COMPLAINT
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any vetbal agreement that may have existed between the parties hereto.
IX. SIXTH AFFIRMATIVE DEFENSE

The Amended Complaint is barred because Plaintiff failed to provide funding for the
entire subdivision project, thereby failing to confer a benefit on Defendant,

X. SEVENTH AFFIRMATIVE DEFENSE
The Amended Complaint herein is inconsistent in its claims, in that Plaintiff has
alleged breach of contract, which confers a legal remedy, and also alleged unjust
entichment, which is equitable in nature. Plaintiff cannot proceed under both
theories of tecovery,

XI. EIGHTH AFFIRMATIVE DEFENSE

Defendant reserves the tight to allege additional defenses and/or counterclaims after

completion of discovery.

REQUEST FOR ATTORNEY FEES

Defendant herein reqquests attorney fees, to be awarded in a reasonable amount,
along with reasonable costs associated with litigation pursuant to statute, tule and case law

consistent in the State of Idaho.

WHEREFORE, Defendant prays for relief as follows:

1. The Complaint on file herein be dismissed with prejudice;
2. For reasonable attorneys fees as are just;

3. For related costs associated with litigation; and,

4. For all further just relief.

DEFENDANT'S ANSWER TO PLAINTIFFS AMENDED COMPLAINT
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DATED this %y of October, 2006.

%/mf

Penny Nort‘yéhaul, Esq. !
DUNN & CLARK, P.A.

DEFENDANT’S ANSWER TO PLAINTIFF'S AMENDED COMPLAINT
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the M %%r of Octobet, 2006, a true and correct
copy of the foregoing was delivered to the following persons(s) by:
Hand Delivery
xx__ Postage-prepaid mail
i Facsimile Transmission

Ly Sl

Penny NortK $haul, Esq.
DUNN & CLARK

Stephen J. Muhonen, Esq.
P.O. Box 1391
Pocatello, ID 83204

DEFENDANT’S ANSWER TO PLAINTIFF'S AMENDED COMPLAINT
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, INC.,

Plaintiff{s),
MINUTE ENTRY

vs.
CASE NO. CV-06-140

CORNERSTONE HOME BUILDERS, LLC,

Defendant {(g) .

L I N

On the 22nd day of February, 2007, a status conference and
motion to continue jury trial came before the Honorable Richard
T. 8t. Clair, District Judge, in open court at Idaho Falls,
Idaho.

Mr. Jack Fuller, Court Reporter, and Mrs. Marlene Socuthwick,
Deputy Court Clerk, were present.

Mr. Stephen Muhonen appeared on behalf of the Plaintiff.

Ms. Penny North Shaul appeared on behalf of the Defendant.

Mg. Shaul advised the Court that thé parties have made a
joint motion to continue jury trial. Mr. Muhonen presented a
statement in support of the motion to continue.

The parties have conducted a mediation; no settlement was
reached.

The Court granted the motion for continuance and reset the
matter for jury trial on June 19, 2007 at 10:00 a.m. Pretrial
Conference wag rescheduled for June 6, 2007 at 8:30 a.m.

Digcovery deadline is May 31, 2007.



Court was thus adjourned.

EFZHARD T. 8T, CLATR
./ PESTRICT JUDGE
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CERTIFICATE OF MAILING
I hereby certify that on the éﬁlﬁ\day of February, 2007, that
I mailed or hand delivered a true and correct copy of the

foregoing document to the following:

RONALD LONGMORE

~

BY .
DEPUTY CLERK

Daniel C. Green

Stephen J. Muhonen

PO Box 1391

Pocatello, ID 83204-1391

Penny North Shaul
BO Box 277
Rigby, ID 83442

Karl R. Decker
PO Box 50130
Idaho Fallg, ID 83405
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRIQ}&%.@,F THE G Ve o

STATE OF IDAHO IN AND FOR THE COUNTY OF BONNEV.}LLA 1
AMERICAN PENSION SERVICES, INC. Case No. C'V-06-140 1950
Plaintiff,

ORDER
VS.

CORNERSTONE HOME BUILDERS,
LLC,,

)
)
)
)
)
)
)
)
)
Defendant. )
)

Based upon the Consent to Waiver of Jury Trial and good cause appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the jury trial previously
scheduled in this matter for 10:00 a.m. on June 19, 2007, is hereby set as a court trial. The remaining
terms and conditions of this Court’s Order dated February 22, 2007 shall remain as ordered except
for those matters relating tp the jury trial, which is now ordered as WAIVED.

DATED this day of April, 2007.

/(ICHARD T. ST. CLAIR
/7 Seventh District Judge

TEBETOEN
| AP 007 w
ORDER - Page 1 Lﬂ‘ APR -~ 8 /’U
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CLERK’S CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the L%ﬁiy of April, 2007, I served a true and correct copy
of the above and foregoing document to the following person(s) as follows:

Penelope North-Shaul [ '4 U. 8. Mail
DUNN LAW OFFICES, PLLC Postage Prepaid
P. O. Box 277 [ ] Hand Delivery
Rigby, Idaho 83442 [ 1 Overnight Mail

[ 1 Facsimile — 745-8160
Stephen J. Muhonen

RACINE OLSON NYE BUDGE [ v U.S. Mail

& BAILEY, CHARTERED Postage Prepaid
P.O. 1391 [ ] Hand Delivery
Pocatello, Idaho 83204 [ ] Overnight Mail

[ ] Facsimile— 232-6109

L
CLERK OF THE COURT

ORDER - Page 2



DUNN LAW OFFICES, PLLC
Robin D. Dunn, Esq., ISB #2903 ol
Penny North Shaul, Esq., ISB # 4993 gl PR A TR
David L. Brown, Esq., ISB #7430 ‘ R
P.O. Box 277 ' L
477 Pleasant Country Lane . R L
Rigby, ID 83442

(208) 745-9202 (1)

(208) 745-8160 (f)

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, Case No. CV-06-140
INC.,
Plaintiff, DEFENDANT’S MOTION
FOR SUMMARY JUDGMENT

V8.

CORNERSTONE HOME BUILDERS,
LLC.,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)

COMES NOW Defendant, CORNERSTONE HOME BUILDERS, LLC,, by
and through its attorney of record, Penny North Shaul, Esq., and hereby moves this
Court for its Order Granting Defendant’s Motion fot Summary Judgment on
Plaintiff's Aq}gnded Complaiﬁt. This motion is brought pursuant to Idaho Rule of
Civil Proc;lm;é 56(c), based upon the record on file, and depositions and affidavits to
be lodged"“‘ﬁ/t;l the Court with Defendant’s Memorandum in Suppott of Motion for
Summaty Judgment; and wherein there ate no genuine issues of material fact as to
all Counts contained in Plaintiffs Amended Complaint, as set forth more fully in

S P

DEFENDANT’S MOTION FOR i
SUMMARY JUDGMENT



Defendant’s Memorandum in Support of Motion for Summary Judgment. Oral

argument is requested.

RESPECTFULLY SUBMITTED this ﬁg‘?ﬁ day of April, 2007,

sty el

Penny North Shaul, Esq.
Attorney for Defendant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the _/_fﬁ day of April, 2007, a true and correct
copy of the foregoing was delivered to the following petsons(s) by:
Hand Delivery
xx__ Postage-prepaid mail

Facsimile Transmission

Uiy Bl

Penny North au], Esq.
DUNN LAW OFFICES, PLLC

Stephen J. Muhonen, Esq.
RACINE, OLSEN, NYE, BUDGE
& BAILEY, CHARTERED

P.O. Box 1391

Pocatello, ID 83204-1391

DEFENDANT’S MOTION FOR 2 56— 2
SUMMARY JUDGMENT



Daniel C. Green (1SB No. 3213)

Stephen J. Muhonen (ISB No. 6689) aapy 500 19 PR 3

RACINE, OLSON, NYE, BUDGE e o
& BAILEY, CHARTERED s

P.O. Box 1391 SRR

Pocatello, Idaho 83204-1391

Telephone: (208)232-6101

Fax: (208)232-6109
Attorney for Plaintiff

-

g

e
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.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, INC.

) Case No. CV-06-140
)
Plaintiff, )
)
vs. ) MOTION FOR SUMMARY
) JUDGMENT
CORNERSTONE HOME BUILIDERS, )
LLC., )
)
Defendant. )
)

| COMES NOW, Plaintiff AMERICAN PENSION SERVICES, INC. (“Plaintiff”), by and
through its counsel of record and for a cause of action against the Defendant CORNERSTONE
HOME BUILDERS, LLC. (“Defendant™), and respectfully moves this Court, pursuant to Idaho
Rules of Civil Procedure 56, for the entry of Summary Judgment in favor of Plaintiff on the grounds
and for the reason that there are no genuine issues of material fact and that Plaintiff is entitled to
judgment as a matter of law.
This motion is made and based upon the memorandum in support of the same, the Affidavit
of Counsel and the Affidavits of Brad Kendrick and Martin Pool, which will be filed in accordance

with Rule 56, together with the Court files and records.

MOTION FOR SUMMARY JUDGMENT - Page 1 5 6 - 3



ORAL ARGUMENT IS REQUESTED.

DATED this _&y/day of April, 2007.

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

By: J ///(/wl/ -

STEPHEN J. MUHONEN
Attorney for Plaintiff

MOTION FOR SUMMARY JUDGMENT - Page 2 5 S — 4



Daniel C. Green (ISB No. 3213) LA R
Stephen J. Muhonen (ISB No. 6689)

RACINE, OLSON, NYE, BUDGE 2 wnon nau7
& BAILEY, CHARTERED TR N 4
P.O. Box 1391

Pocatello, Idaho 83204-1391
Telephone: (208)232-6101

Fax: (208)232-6109
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHQ IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, INC. ) Case No. CV-06-140
)
Plaintiff, )
) MEMORANDUM IN SUPPORT OF
VS, ) PLAINTIFF’S MOTION FOR
) SUMMARY JUDGMENT
CORNERSTONE HOME BUILDERS, )
LLC., )
)
Defendant. )
)

COMES NOW Plaintiff, AMERICAN PENSION SERVICES, INC., A Utah corporation
(hereafter “APS™), that is authorized to do and is doing business in the State of Idaho by and through
its attorneys of record, and hereby submits this Memorandum in Support of its Motion for Summary
Judg;nént.

RELIEF SOUGHT

APS seeks an entry of Judgment in its favor awarding the relief prayed for in its Amended
Complaint, which is verified, and filed with this Court on October 5, 2006, against the Defendant
CORNERSTONE HOME BUILDERS, LLC., an Idaho Limited Liability Corporation

(hereafter“Comerstone’), for the unpaid balance in the sum of $750.00 per lot within the developed
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subdivision identified and described in Plaintiff’s Amended Complaint and all accrued interest on
said sums together with its reasonable attorney fees and costs incurred.

STATEMENT OF FACTS

The following facts are material, undisputed and supported by the file, APS’s Amended
Complaint, supporting Affidavits and other pleadings, and entitle APS to Judgment against
Cornerstone as a matter of law.

1. APS is a Utah corporation in business as a contract administrator for third party
retirement plans. {Dep. of Curtis DeYoung at 7, lines 2-7.) In 2001, APS, through its President,
Curtis DeYoung, approached P&B Enterprises Inc. and informed its CEO, Martin Pool of a real
property development project located in Idaho that APS was involved in. Mr. DeYoung and
inquired as to whether or not P&B would be interested in being involved in the project. P&B looked
into the project and turned down the offer at that time. (Dep. of Curtis DeYoung at 5, line 8 and
generally at pp. 23-26; Pool Aff. 1 6.) Later, in 2003, APS, once again through Mr. DeYoung,
approached P&RB and informed it that APS was involved in the Idaho project previously discussed.
Mr. DeYoung advised that the Idaho project developer was trying to get out and that the project was
going into foreclosure. Mr. DeYoung inquired whether P&B would be interested in picking up the
projectif APS provided funding the down payment to facilitate the purchase of the real property that
was in foreclosure. (Dep. of Curtis DeYoung at 27, lines 4-17, 29, line 17; Pool _Aff. 98.)

2. P&B agreed to look into the project and Brad Kendrick, the Chief Operations Officer
of P&B was assigned to investigate the matter due to his previous experience with real property
development. (Pool Aff.48; Kendrick Aff.97.) The prospéctive development project was in or near

Idaho Falls, Idaho. Mr. Pool and Mr. Kendrick thought Scott Tallman might be a good fit to assist
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with the project since Mr. Tallman was a home builder, had built Mr. Pool’s home and was from the
Idaho Falls area. /d.

3. Shortly thereafter, Mr. Tallman came to the P&B office in Utah and it was agreed
upon by Mr. Kendrick, Mr. Pool, Mr. Tallman and Jonathan Reyes, another individual involved with
P&B, that they would form a new business entity and attempt to purchase the Idaho project. (Pool
AfL]9; Kendrick AfE 4 8; Dep. of Scott Tallman at 31-34, 59, line 15-25.) Mr. Kendrick, Mr. Pool,
Mr. Tallman and Jonathan Reyes all agreed that APS, through Curtis DeYoung, would be the source
of funding of the down payment to facilitate the purchase of the Idaho real property development
project. (Pool Aff.q9; Kendrick Aff. 18.)

4. The business entity formed by Mr. Kendrick, Mr. Pool, Mr. Tallman and Jonathan
Reves was called Cornerstone Homebuilders, LLC. Mr. Kendrick was designated to be the Member-
Manager. (Pool Aff.q 10; Kendrick Aff. § 9; Dep. of Scott Tallman at 13, lines 3-20.) A true and
correct copy of the Atrticles of Organization for Cornerstone Homebuilders, LLC, which were filed
in the state of Utah in October 2003 are attached as Exhibit A to the Affidavit of Brad Kendrick.

5. Though not yet formalized, Cornerstone agreed to enter into the project with APS.
Thereafter, APS, by and through Mr. DeYoung, and Cornerstone, through its members Mr. Tallman
and Mr. Kendrick, flew to Spokane, Washington to meet with Metropolitan Mortgage & Securities
Co., Inc., and Old West Annuity & Life Insurance Company, the lenders involved in the Idaho
development project, with the purpose of attempting to finalize the purchase of the Idaho real
property. (Pool AffY 11; Kendrick Aff. § 11; Dep. of Scott Tallman at 56-57, 68, lines 19-25.)

6. In Spokane, Comerstone was able to reach an agreement on the purchase of the Idaho

real property development project with Metropolitan Mortgage & Securities Co., Inc., and Old West
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Annuity & Life Insurance Company for the purchase price of approximatelyl. I million dolfars. The
title of the real property was to be put and was put into both P&B’s name and Scott Tallman’s
buginess name, S.R. Tallman Construction, Inc., due to Comerstone not yet being formalized.
(Pool Affq 12; Kendrick Aff. §12.) In January, 2004 title to the Idaho real property was put into
Cornerstone’s name. (Pool ALY 13; Kendrick Aff. § 13; Am. Compl. BEx. B.)

7. None of the members of Comerstone knew of the Idaho development project until
APS brought it to their attention. (Pool Aff.Y 14; Kendrick Aff. § 14; Dep. of Scott Tallman at 57,
lines 12-14.) During Cornerstone’s preliminary calculations, they projected to realize a profit in the
Idaho development project in an amount over two(2) million dollars. (Pool Aff.4 15; Kendrick Aff.
115, Dép. of Scott Tallman at 55, lines 19-25.) Due to APS bringing the project to Cornerstone’s
attention, the funding agreement that was entered into, orally, between Comerstone and APS for the
Idaho real property development project was as follows: APS would provide the down payment of
approximately twenty percent (20%), which would be repaid at 10% interest. In addition, APS
would receive $750.00 per lot sold in the development project. Furthermore, APS was to have the
option of being able to lend on the individual homes to be built in the development project. The
lending of money from APS to Cornerstone was to be secured by APS through a Promissory Note
and Deed of Trust issued by Comerstone. (Pool Aff9 16; Kendrick Aff. ) 16; See generally Dep.
of Curtis DeYoung at 99, lines 6-20.)

8. During much of the analyzing, calculating and negotiations of the purchase of the
Idaho development property, Brad Kendrick was with Scott Tallman. Attached as Exhibit C to the
Affidavit of Brad Kendrick is a true and correct copy of notes he was working on with Mr. Tallman.

In the upper right hand corner of the document is a note that reads “$750.00 Curtis.” That note was
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written by Mr. Tallman. The purpose of the note was to memorialize Cornerstone’s $750.00 per lot
obligation to APS for lending the 20 % down payment as Cornerstone was attempting to determine
profitability, retail, etc. of the Jots in the development project. (Kendrick Aff. § 17; Dep. of Scott
Tallman at 96, lines 12-25, 97, lines 1-4.)

9. While the parties were in Spokane, Washington, negotiating the purchase of the
subject property, there was a break where Mr. DeYoung, Mr. Tallman and Mr. Kendrick were
discussing life in general which eventually led into a discussion about retirement accounts. At the
end of the conversation Mr. DeYoung mentioned he wanted his $750.00 equity position to be in
writing. Mr. Kendrick was intrigued by the conversation and took notes, memorializing the topic
of discussion and Mr. DeYoung’s request. (Kendrick Aff. 9 18.)

10.  When the agreement between Cornerstone and the lenders out of Spokane was
finalized for the purchase of the Idaho property, on September 30, 2003, APS performed its
obligation and provided the agreed upon 20% down payment, in the sum of $226,218.70, which was
used to purchase the property. APS was not provided a Promissory Note or Deed of Trust at this
time. (Pool Aff.§ 18; Kendrick Aff. § 19; See generally Dep. of Scott Tallman at 122, lines 15-25,
123, lines 1-2.)

11. On or about November 3, 2003, APS loaned Comerstone an additional $49,476.30
for development of the Idaho project. APS was not provided a Promissory Note ot Deed of Trust
at this time. (Kendrick Aff. 920; Dep. of Scott Tallman at 123, lines 7-24.)

12. On or about December 5, 2003, APS loaned Cornetstone an additional $36,406.91 for
development of the Idaho project. APS was not provided a Promissory Note or Deed of Trust at this

time. (Kendrick Aff. § 21; Dep. of Scott Tallman af 124, lines 3-11.)
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13. On or about January 13, 2004, APS loaned Cornerstone an additional $78,280.28 for
development of the Idaho project. APS was not provided a Promissory Note or Deed of Trust at this
time. (Kendrick Aff. §22; Dep. of Scott Tallman at 125, lines 1-14.)

14.  On or about February 26, 2004, APS loaned Comerstone an additional $97,569.33
for development of the Idaho project. APS was not provided a Promissory Note or Deed of Trust
at this time. (Kendrick AfT. §23.)

15.  Thecombined amount of money lent by APS to Cornerstone, through February 2004
was in the approximate sum of $487,951.52, plus interest, (Kendrick Aff. §24.)

16.  The reason APS was not provided a Promissory Note and Deed of Trust reflecting
the agreement between the parties was because at the time of the initial purchase of the real property,
Cornerstone had yet to be formalized. Once Cormerstone was formalized, the members of
Comerstone just didn’t get around to following through with their end of the bargain and providing
APS the documents as previously agreed. (Pool Aff. § '20; Kendrick Aff. §25.)

17.  Mr. DeYoung contacted members of Cornerstone several times after APS’s initial
loan and continued thereafter after the subsequent loans to Cormerstone, inquiring as to the status of
the Promissory Note and Deed of Trust. (Pool Aff. § 21; Kendrick AT, % 26; Dep. of Curtis
DeYoung at 49, lines 15-25.)

18, In March 2004, APS refused to fend any additional funds to Cornerstone as a result
of having lent approximately one-halt mitlion dotlars to Cornerstone and having no security in place
for said funds. (Pool Aff. §22; Kendrick Aff. §27; Dep. of Curtis DeYoung at 45, lines 18-23.)

When APS stopped lending money to Comerstone Mr. Tallman told Brad Kendrick that

Comerstone would not be paying APS the $750.00 per lot because, from his perspective, the $750.00
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per lot was only to be provided upon complete funding of the entire development project by APS.
(Kendrick AfY. §28; See generally Am. Answer §13.) This contingency expressed by Mr. Tallman
at this time was never part of the agreement between APS and Cornerstone. (Pool Aff. § 17,
Kendrick Aff. §28; Dep. of Curtis DeYoung at 59, lines 22-25, 60, lines 1-5.)

19.  In March 2004, Martin Pool and Jonathan Reyes disassociated themselves from
Cornerstone. At that time only Brad Kendrick and Scott Tallman remained as members of
Comerstone. {Pool Aff. 9 23; Kendrick Aff. § 29; Dep. of Scott Tallman at 132, lines 8-9.}

20, InJune, 2004, on behalf of Cornerstone, Mr. Kendrick sent a Promissory Noteto APS
for $250,000.00, interest free, signed by himselfand Mr. Tallman, for APS’s review. This is the first
Note Cornerstone sent to APS and it was never recorded. (Kendrick Aff. § 30, Ex. E; Dep. of Scott
Tallman at 130.) Following APS’s receipt of this Note, Mr. DeYoung informed Mr. Kendrick this
Note was in error and was not acceptable as it did not reflect the agreement between APS and
Comerstone. (Kendrick Aff. 9 31; Dep. of Curtis DeYoung at 56, lines 11-21.)

21. In September 2005, Mr. Kendrick, on behalf of Cornerstone, sent APS another
Promissory Note and a Deed of Trust which reflected an unpaid principal amount of $150,000.00
at 10% interest. These documents were never recorded. (Kendrick AfE %32, Ex. F; Dep. of Scott
Tallman at 126lines 14-24.) Following APS’s receipt of this Note and Deed of Trust, Mr. DeYoung
informed Mr. Kendrick this Note was also in error and was not acceptable as well as it did not reflect
the agreement between APS and Cornerstone. (Kendrick Aff. § 33.)

22.  Commencingin April 2004, Comerstone began paying back monies to APS, however,
dueto various internal problems, APS and Cornerstone could not agree upon an amount that was due
and owing to APS for the principal amount plus interest. (Kendrick Aff. § 34.) In Aprii 2005 M.
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Kendrick wrote a Financial Reconciliation to APS. This document itemized monies lent by APS to
Cornerstone and amounts paid back. Additionally, the Reconciliation also addressed the principal
and interest balance then believed to be due and owing, as well as the existence of the per lot
agreement. Specifically, Mr. Kendrick wrote,

Regarding the equity interest in the project to APS - I have searched my notes, and

literally every file I have, but have found nothing. However, I specifically recall that

we all discussed and agreed to an equity participation of either $550 or §725 per

home to APS. T am therefore proposing a payment of $625 per home which would

eguate to $175,000 to you as an equity participant on the Single Family Homes and

roughly $20,000 on the Multi-Family Units, for a total of $195,000. However, the

last thing I want to do is short change you. Therefore if you remember the number

to be different, then let me know.

(Kendrick Aff. § 35, Ex. G.)

23.  IntheReconciliation document Mr. Kendrick wrote “$550 or $725 per home to APS”
because he was trying to negotiate between APS and Mr. Tallman since Mr. Tallman refused to pay
what was owed to APS. (Kendrick Aff. §37.) Both Mr. Kendrick and Mr. Tallman knew all along
that $750.00 was the agreed upon per lot amount. (Kendrick Aff. §16; Dep. of Scott Tallmanat 117,
line 18-25, 118, lines 17-20.) APS agreed to compromise the per lot amount to $650.00 per lot, but
Cornerstone was to pay APS the amounts due within three weeks of the agreement. Mr. Kendrick
memorialized this $650.00 agreement in a Cornerstone meeting agenda identified as Exhibit Lin Mr.
Kendrick’s affidavit. Mr. Tallman still refused to pay this obligation to APS and Cornerstone never
did pay it. (Kendrick Aff. 439, Ex. L)

24, In March 2005 Mr. Kendrick had prepared another agenda for a Cornerstone business
meeting. Paragraph 5 of the agenda starts with “Curtis.” “Curtis” is the first name of Mr. DeYoung

from APS. This agenda memorializes Cornerstone’s obligation to APS regarding the per lot profit

which remained due and owing, in addition to the outstanding principal and interest. Specifically,
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regarding Curtis (APS), paragraph (c.) reads, “We committed to him. [sic] i. Whatif we didn’t take
his money, we would still have to honor our commitment - he is the reason we have this great
opportunity.” (Kendrick Aff. 9 38, Ex. H.)

25, Attached to Mr. Kendrick’s affidavit as Exhibit J is a copy of the construction costs
break down for 1ot #29 in the Comerstone project. This document was given to Mr. Kendrick by Mr.
Tallman on March 9, 2004 or sometime thereafter. Item number 1600, too, memorializes the
$750.00 equity payment that was agreed upon with APS and Cornerstone. (Kendrick Aff. § 40.)

26.  In January 2006 Cornerstone was sued by APS for the oufstanding principal and
interest. Once Comerstone resolved this portion of the obligation with APS, the parties agreed on
the record that the $750.00 per lot was still in issue. (See generally Compl.; (Kendrick Aff. §41.)

27.  InApril 2006 Mr. Kendrick disassociated himself from Cornerstone. (Kendrick Aff.
¢ 43,) Cornerstone remaing as an entity with Mr. Taliman’s construction company, S.R. Tallman
Construction being the owner and Mr. Tallman is the Managing Member. (Dep. of Scott Tallman
at 10, lines 20-25, 11, line 1.) Mr. Tallman agreed that as part of the disassociation regarding Mr.
Kendrick, Cornerstone is responsible for this litigation by their separation agreement. (Dep. of Scott
Tallman at 30, lines 1-5.)

28.  Since the parties resolved the underlying principal and interest issues, Plaintiff
amended its Complaint, focusing on recovery of the $750.00 per lot issue, seeking recovery of
$750.00 per ot already sold as well as $750.00 per iot to be sold and a Promissory Note and Deed

of Trust to secure such future payments. (See generally Am. Compl.)
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29, " InComerstone’s Answer to Plaintiff’'s Amended Complaint, Cornerstone admits there
was an agreement to pay APS $750.00 per lot, but alleges such obligation was contingent upon APS
providing full financing for fhe entire development project. (Answer §13.)

30. In his deposition testimony, Mr. Tallman, the designated representative of
Cornerstone, admits he does not know of any other individuals involved in the agreement between
the parties that support him in his contingency position. Furthermore, Mr. Tallman admits there is
no evidence whatsoever in the whole world that supports his contingency position. (Dep. of Scott
Tallman at 119, lines 14-25, 120, lines 1-15.)

31.  Finally, Mr. Tallman admitted that he learned abéut APS’s role in the project through
Martin Pool, not from aﬁy first hand information or conversations he had with APS directly. (Dep.
of Tallman at 56, lines 9-21.) Mr. Tallman had an “ynderstanding” and “understood from the get go”
that APS was going to fund the entire development project. (Dep. of Tallman at 04, lines 22-24, 91,
linel7.)

37, Mr. Tallman later contradicts himselfand states he learned of the agreement with Mr.
DeYoung and Mr. Kendrick. (Dep. of Tallman at 119, lines 17-24.) However, Mr. Tallman
admitted, “The agreement that I've always stood by firomi day one is that Curtis —we agreéd that the
$750 per lot upon full funding of the project. That was always the agreement and I've never
changed.” (Dep. of Scott Tallman at 118, lines 17-21.) (emphasis added)

33, A review of the plat map for the development project in issue was obtained from the
Bonneville County Assessors office and is attached to the Affidavit of Stephen J. Muhonen as

Axhibit A. There are 315 lots on the plat map. (Aff. of Stephen J. Muhonen 4§ 2-3.)
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34.  Prior to Cornerstone’s purchase of the real property in issue, APS owned four (4) of
the lots and three (3j lots were owned by someone else. (Dep. of Curtis DeYoung ati !, lines 4-10;
Dep. of Scott Tallman at 79, 80, lines 20-22.) There were 25 additional lots existing prior to
development, below Green Willow Lane. (Dep. of Scott Tallman at 81, lines 13-22.) After the
development started, Cornerstone bought additional pieces of real property appurtenant to the project
in issue. This property is on both sides of Eve Drive and Portal Stone Drive consisting of 35 lots.
APS is not seeking a $750.00 per lot recovery on these lots. (Dep. of Curtis DeYoung at 64, lines
18-25.) Calculating the above described number of lots, 248 lots remain which were developed or
are to be developed and sold as aresult of APS providing the down payment to begin the underlying
property development project. (Aff. of Stephen J. Muhonen §4.) Approximately 150 lots have
already been sold. (Dep. of Scott Tallman at 146, line 23.)

35.  Damages sought by APS regarding the per lot issue are calculated as follows: 248
Jots multiplied by $750.00 equals $186,000.00.

36.  During the negotiations and purchase of the real property, Comerstone also obtained
aright of first refusal on a commercial piece of real property that was appurtenant to the real property
being purchased. This right of first refusal on the commercial piece of property arose from the
purchase of the underlying property from Old Standard and Metropolitan for which APS provided
the down payment for. (Dep. of Scott Tallman at 78 lines 22-25.) This property has been purchased
by Cornerstone and currently has not been subdivided or developed. (Dep. of Scott Tallman at 176,
line 24, 177, lines 1-5.)

37.  Cornerstone now estimates to realize a profit of over 3 million dollars in the

underlying property development project. (Dep. of Scott Tallman at 174, lines 23-25, 175 lines 1-6.)
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ISSUE

The undisputed facts and exhibits that are supported by the Affidavits filed herewith and
which are described more fully above raise the following issue:

1. Did the contract between the parties require APS to provide full financing of the

entire underlying property development project in order to receive $750.00 per lot?
ARGUMENT

I. STANDARD FOR SUMMARY JUDGMENT.

The applicable standard in Idaho supports the Court’s awarding summary judgment in favor
of APS. Summary judgment is proper in Idaho when “the pleadings, depositions, admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and that
the moving party is entitled to judgment as a matter of law.” LR.C.P. 56(c). Once the mo{fing party
establishes the absence of a genuine issue, the burden shifts to the nonmoving party to make a

showing of the existence of a genuine issue of material fact on the elements challenged by the

moving party. Thomson v. Idaho Ins. Agency, Inc., 126 Idaho 527, 530-31, 887 P.2d 1034, 1037-38
(1994). |

1t is also well settled in Idaho that in order to create a genuine issue of material fact, the party
opposing the motion must present more than just a conclusory assertion that an issue of material fact

exists. Coghlan, 987 P.2d at 312-13, Yan Velson Corp. v. Westwood Mali Assoc,, 126 Idaho 401,

406, 884 P.2d 414, 419, (1994). “Rather, the [opposing party] must respond to the summary
judgment motion with specific facts showing that there is a genuine issue for trial.” Coghlan, 987

P.2d at 312-13; Tuitle v. Sudenga Indus., Inc,, 125 Idaho 145, 150, 868 P.2d 473, 478 (1994). The
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opposing party, may not rest upon the mere allegations or denials stated in its pleadings, but its
response must set forth specific facts showing that there is a genuine issue for trial. Idaho Rules of

Civil Procedure 56(e); Anderson v. City of Pocatello, 112 Idaho 176,731 P.2d 171 (1987). In other

words, mere allegations or claims and/or a scintilla of evidence will not suffice to create a genuine

issue of fact. Eliopulos, 123 Idaho 400, 404, 8§48 P.2d 984 (Ct.App. 1992); Evans v. Twin Falls

County, 118 Idaho 210, 796 P.2d 87 (1990).
A complete failure of proof concerning an essential element of the non-moving party’s case

necessarily renders all other facts immaterial. Badell v.Becks, 115 Idaho 101, 765 P.2d 126 (1998)

(citing Celotex v. Catrett, 477 U.S. 317, 322, 106 S.Ct. 2548, 2552 (1986)). In such a situation, the

moving party is entitled to a judgment as a matter of law because the non-moving party has failed
to make a sufficient showing on an essential element of its case with respect to which that party bears

the burden of proof at trial. Celotex, 477 U.S. at 322-23; Coghlan, 987 P.2d at 312-13. This rule

facilitates the dismissal of factually unsupported claims prior to frial and leads to the economy of

judicial resources. Garzee v, Barkley, 121 Idaho 771, 828 P.2d 334 (Ct.App. 1992).

The facts of the present case cannot be disputed. APS, through its prior involvement in the
Idaho construction dévelopment project, approached P&B and presented the possibility to P&B of
becoming involved in the project with APS. (Dep. of Curtis DeYoung at 27, lines 4-17, 29, line 17,
Pool Aff. §8.) Martin Pool, P&B’s CEO then approached Jonathan Reyes, Brad Kendrick and Scott
Tallman regarding the project. These four individuals agreed to forin the entity Cornerstone Home
Builders LLC and to become involved in the developiment project with APS. (Pool AffY 9,

Kendrick Aff. § &; Dep. of Scott Tallman at 31-34, 59, line 15-25.) The agreement between the
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individuals comprising both entities is undisputed except by Mr. Tallman, the only individual
presently affiliated with Cornerstone.

Cornerstone agreed that since APS brought the development project to Cornerstone’s
attention, APS would be the money source to provide the initial down payment funds 0f 20% at 10%
interest, so as to allow Cornerstone to purchase the real property. APS would also have the option
of lending on the construction of the individual homes in the development should it so choose.
Finally, it was agreed that APS would receive from Comerstone $750.00 per lot sold in the
development project. The foregoing was to be secured by a Promissory Note and Deed of Trust
provided by Comerstone to APS. (Pool AffY 16; Kendrick Aff. § 16; See generally Dep. of Curtis
DeYoung at 99, lines 6-20.}

APS provided the down payment as was obligated. (Pool Aff.Y 18; Kendrick Aff. 4 19; See
generally Dep. of Scott Tallman at 122, linés 15-25, 123, lines 1-2.) Cornerstone did not provide
APS a correct Promissory Note and Deed of Trust and in fact, did not even provide APS a proposed
draft of said security documents until approximately eight months after the original sums were lent.
(Kendrick AfT. § 30; Dep. of Scott Tallman at 130.) Furthermore, even though approximately 150
lots have been developed and sold in the development project, APS has yet to be paid the $§750.00
per lot as promised. (Dep. of Scott Tallman at 146, line 23; See generally Answer § 13.) Mr.
Tallman, the only remaining individual affiliated with Cornerstone, who learned of the agreement
second hand through Mr. Pool, refuses to allow Comerstone to pay APS as obligated. (Dep. of Scott
Tallman at 10, lines 20-25, 11, line 1; Dep. of Tallman at 56, lines 9-21; (Kendrick Aff. §28; See
generally Answer § 13.) Mr. Tallman’s position is that the $750.00 agreement did exist, but

payment of said sums was contingent upon APS providing full funding of the entire development
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project. (Kendrick Aff. § 28; See generally Answer § 13.) Mr. Pool, the source of Mr: Tallman’s
“understanding” of the agreement has directly refuted Mr. Tallman’s position, i.e. a contingency
never existed. Mr. Kendrick, the Member Manager of Cornerstone, too, has stated that the $750.00
was never contingent upon APS providing full financing. (Pool Aff. §17; Kendrick Aff. ¥ 28; Dep.
of Curtis DeYoung at 59, lines 22-25, 60, lines 1-3.)

In his deposition testimony, Mr. Tallman admits he has no evidence of any kind to support
his contingency position, other than his own self serving position, which has been directly refuted.
(Dep. of Scott Tallman at 119, lines 14-25, 120, lines 1-15.) By failing to produce such evidence,
Cornerstone has completely failed to prove an essential element of its case. As aresult, this Court
should grant APS’ motion for summary judgment for either $186,000.00 or $750 per lot sold and
to be sold, plus $750.00 per lot should the commércial piece be subdivided, together with attorney
fees and costs.

1L STANDARD WHEN COURT IS THE TRIER OF FACT,

With the Court acting as the trier of fact the Court is able to make all inferences and
determinations at summary judgment that are necessary to dispose of this case in its entirety. When
an action will be tried before the court without a jury, the trial court becomes and acts as the trier of

fact. Shawver v, Huckleberry Estates, LLC, 140 Idaho 354, 360-61, 93 P.3d 685, 691-92 (2004).

It is well established that “[a]s the trier of fact, the district court is free to arrive at the most probable
inferences based upon the evidence before it and grant sunumary judgment, despite the possibility

of conflicting inferences.” Brown v. Perkins, 129 Idaho 189, 191, 923 P.2d 434, 436 (1996). If any

conflict between inferences exists, as the trier of fact, the trial court is responsible for resoiving the

possible conflict between the inferences. Brown, 129 Idaho at 191-92, 923 P.2d at 436-37. The test
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for reviewing the inferences drawn by the trial court is whether the record reasonably supports the
inferences made by the trial court. Shawver, 140 Idaho at 361, 93 P.3d at 692.

By Cornerstone’s own admissions through Mr. Taliman, Commerstone has no evidence
whatsoever to support its position that payment to APS of $750.00 per lot was subject to APS
providing full financing of the development project. (Dep. of Scott Tallman at 119, lines 14-25, 120,
lines 1-15.) The undisputed facts support that no such contingency ever existed. This Court is free
to enter its order awarding summary judgment in favor of APS.

IIl.  SATISFACTION OF THE STATUTE OF FRAUDS.

In its Answer, Cornerstone pled the affirmative defense of the Statute of Frauds stating,
“[Tlhis transaction involves real estate, and such transaction was never reduced to writing.” (Answer
1V.) The Statute of Frauds is not applicable in the present case, but even if it were, the writings that
exist fully satisfy all Statue of Frauds requirements. Idaho’s Statute of Frauds is codified as Idaho
Code (1.C.) § 9-501 et. seg. Pursuant to the Statute of Frauds certain agreements must be in writing
to be enforceable. These contracts include any transfer of real property. See, 1.C. § 9-503
(emphasis added).

A writing satisfies the Statute of Frauds requirement concerning a transfer in real property
when an instrument in writing exists that is subscribed by the party creating, granting, assigning,
surrendering or declaring the same, or by his lawful agent thereto. Seg, 1.C. § 9-503. Where there
is no intended transfer of the real property the statute of frauds does not apply. Additionally, where
a transfer of real property is intended by the parties to occur but no writing exists, the doctrine of

partial performance relieves the requirement of a writing. Thorn Springs Ranch v, Smith, 137 Idaho

480, 484, 50 P.3d 975, 979 (2002).
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The statute of frauds does not bar the recovery sought by APS for two reasons. First, the
transaction in this case is simply contractual mn nature. Under the terms of the contract between APS
and Cornerstone, APS is entitled to receive the sum of $750.00 per lot once the ot is sold. This is
purely contractual in nature. The parties never intended to fransfer any property in a way that would
bring the statute of frauds into play as to the payment of the $750.00 per lot agreement.
Cornerstone’s attempts to convince the Court that the statute of frauds is appiiéable by bringing in
the issues and facts related to APS’ seeking promissory notes and deeds of trust to secure these
promissory notes. It is true that APS sought and continues to seek the promissory notes and deeds
of trust. However, these facts only pertain to securing re-payment for the underlying loans and the
payment of $750.00 per lot sold. The loans have now all been compromised and settled between
APS and the Defendant. The only issue that remains is whether Cornerstone is bound and obli gated
to pay to APS the sum of $750.00 per lot sold or to be sold and to secure said payment by a
Promissory Note and Deed of Trust. Nothing conceming this aspect of the agreement concerns the
transfer of real property at the time the transaction is entered into.

The second reason the statute of frauds does not bar the recovery sought by APS is because
the written agreements that do exist do fully satisfy all statute of frauds requirements. The
undisputable evidence is that Cornerstone executed various memorandums, notes and agendas
evidencing the $750 per lot agreement, including a memorandum agreement that acknowledges that
APS will receive a per lot payment. The memorandum explains in detail how many homes and twin
homes were then contemplated. The parties are identified by the agreement. The only term not
specified in the agreement was the actual amount APS would receive per lot. (See Kendrick Aff.

935, Ex. G.) Comerstone in its pleadings has admitted that the amount to be paid to APS is the sum
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of $750 per lot. (Answer § 13.) Additionally, the undisputed evidence itself specifically identifies
that APS would receive $750 per Jot.

The statute of frauds is simply not applicable in this case, despite the claims made by
Cornerstone. For these reasons, APS is entitled to summary judgment against Cornerstone as to the
issue of the statute of frauds. The next issues to be addressed is the breach of the contract by
Comerstone.

V. CORNERSTONE BREACHED THE CONTRACT.

By failing to pay the amounts agreed for each lot in the subdivision, Comerstone breached
its contract with APS. A contract 13 “a promise or a set of promises for the breach of which the law

gives a remedy, or the performance of which the law recognizes a duty.” Atwood v, Western Const.

Inc., 129 Idaho 234, 238, 923 P.2d 479, 483, (Ct.App. 1996). A promise is “a manifestation of
intention to act or refrain from acting in a specified way, so made as to justify a promisee in

understanding that a commitment has been made.” Atwood, 129 Idaho at 238, 923 P.2d at 483.

Whether a promise amounts to a contract is a factual issue and is ordinarily to be determined by a
jury. “However, if the evidence relating to the alleged promise is not conflicting and admits of but
one inference, the court may decide the issue as a matter of law.” Atwood, 129 Idaho at 238, 923

P.2d at 483, citing, Watson v. Idaho Falls Consolidated hospitals. Inc., 111 Idaho 44, 47, 720 P.2d

632, 635 (1986), and Johnson v. Allied Stores Corp., 106 Idaho 363, 368, 679 P.2d 640, 645 (1984).

The covenant of good faith and fair dealing is implied in every contract.  See, Luzar v.

Western Surety, 107 Idaho 693, 696, 692 P.2d 337, 340 (1984). A violation of the covenant occurs

when “either party violates, nullifies or significantly impairs any benefit of the contract.” Sorensen

v. Comm Tek, Inc., 118 Idaho 664, 669, 799 P.2d 70, 75 (1990).
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Generally, Idaho courts will not permit a party to avoid its contractual obligations. Smith v.

Idgho State University Federal Credit Union, 114 Idaho 680, 284, 760 P.2d 19, 23, (1988). Idaho

Courts have long held that “an agreement voluntarily made between competent persons is not lightly

to be set aside . . . because it has turned out unfortunately for one party.” Stearns v. Williams, 72
Idaho 276, 283, 240 P.2d 833, 837 (1952). Additionally, a contract should be construed most

strongly against the party that prepared or wrote it. J.R. Simplot Company, v. Bosen, 2006 Ida. Lexis

150 *14.

In the present case the evidence illustrates the existence of the contract and the breach by
Cornerstone. The parties’ contract is evidenced by the notes, agendas and the April 2005
memorandum, all of which were written and/or signed by Comerstone. (Kendrick Aff. 4§ 17, Ex.
C, 18, Ex. D, 35, Ex. G, 38, Ex. H, 39, Ex. 1, 40, Ex. J.) The April 2005 memorandum is particularly
insightful since it was drafted by Comerstone’s Member Manager and reads in part, as follows,

Regarding the equity interest in the project to APS - T have searched my notes,

and literally every file [ have, but have found nothing. However, I specifically recall

that we all discugsed and agreed to an equity participation of either $550 or $725 per

home to APS. Iam therefore proposing a payment of $625 per home which would

equate to $175,000 to you as an equity participant on the Single Family Homes and

roughly $20,000 on the Multi-Family Units, for a total of $195,000. However, the

iast thing I want to do is short change you. Therefore if you remember the number

to be different, then let me know,

{Kendrick Aff. 935, Ex. G.)

The contract is further evidenced by Cornerstone’s own admissions. In Comerstone’s Answer to
Y

Plaintiff’'s Amended Complaint, Cornerstone admits there was an agreement to pay APS $750.00
per lot, but alleges such obligation was contingent upon APS providing full financing for the entire

development project. (Answer 9 13.)

Cornerstone’s contingency argument is flawed and without merit. First, Mr. Tallman, is the
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only member of Cornerstone to allege a contingency existed that required APS to provide complete
funding in order to receive $750 per lot. Mr. Tallman bases his contingency argument on his
“understanding” of the agreement, that he learned, second hand, from Mr. Pool, not APS. (Dep. of
Tallman at 56, lines 9-21, 94, lines 22-24, 91, linel7.) Furthermore, Mr. Pool, the source of Mr.
Tallman’s “understanding” and Mr. Kendrick, the Member Manager of Cornerstone, both state that
there never existed any sort of contingency that required APS to provide full funding of the
development project in order for APS to receive $750 per lot. (Pool Aff. % 10, 17; Kendrick Aff.
99 1, 28; Dep. of Scott Tallman at 13, lines 3-20 (admitting Mr. Kendrick was the Member Manager
of Cornerstone) .) The second reason Mr. Tallman’s contingency argument is flawed is because M.
Tallman’s position is an internal issue of Cornerstone that he must resolve that has no bearing on the
agreement between APS and Cornerstone. Mr. Tallman is not a party in this action. Cornerstone
is the Defendant and it is Cornerstone that entered into the agreement with APS.

The evidence unequivocaily establishes that the agreement of $750 per lot was made between
APS and Cornerstone. None of the mnembers of Comerstone knew of the Idaho development project
until APS brought it to their attention, hence the $750 payment per lot. (Pool ALY 14; Kendrick
Aff. 9§ 14; Dep. of Scott Tallman at 57, lines 12-14.) During Cornerstone’s preliminary calculations,
they prlojected to realize a profitin the Idaho development project in an amount over two{2) million
dollars. (Pool AfL.Y 15; Kendrick Aff. 9 15; Dep. of Scott Tallman at 55, lines 19-25.) That profit
estimation/realization is now over three (3) million dollars. (Dep. of Scott Tallman at 174, lines 23-
25, 175 lines 1-6.}

Due to APS bringing the project to Cornerstone’s attention, the funding agreement that was

entered into, orally, between Cornerstone and APS for the Idaho real property development project
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was as follows: APS would provide the down payment of approximately twenty petcent (20%),
which would be repaid at 10% interest. In addition, APS would receive $750.00 per lot sold in the
development project. Furthermore, APS was to have the option of being able to lend on the
individua! homes to be built in the development project. The lending of money from APS to
Cornerstone was to be secured by APS through a Promissory Note and Deed of Trust issued by
Cornerstone. (Pool Aff§ 16; Kendrick Aff. 9 16; See generally Dep. of Curtis DeYoung at 99, lines
6-20.)

In compliance with the agreement, on September 30, 2003, APS performed its obligation and
provided the agreed upon 20% down payment, in the sum of $226,218.70, which was used to
purchase the property. APS was not provided a Promissory Note or Deed of Trust at this time. (Pool
Af£.9 18; Kendrick Aff. § 19; See generally Dep. of Scott Tallman at 122, lines 15-25, 123, lines 1-
2.) After providing the down payment as required, APS exercised its option to lend further monies
on the project and did so by lending a combined total of $487,951.52 through February 2004.
(Kendrick AT, 9 24.) In March 2004, after more than five months of not receiving a Promissory
Note and Deed of Trust securing the almost a half of a million dollars lent by APS’ to Cornerstone,
APS refused to lend further funds to Cornerstone. (Pool Aff. 9§ 22; Kendrick Aff, 9 27; Dep. of
Curtis DeYoung at 45, lines 18-23.)

It was not until June, 2004, eight months after the original funds were lent, that Cornerstone
finally got around to attempting to provide APS with a Promissory Note, which, by the way was
inaccurate, as was each proposed draft submitted thereafter. (Kendrick Aff. 99 30, 33.); Dep. of

Scott Tallman at 130.)

Cornerstone’s only defense to the existence of the contract and it’s breach of the contract is
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its unsupported claim that the payment of $750 per fot was contingent on APS’ providing financing
for the entire project. However, there is no external evidence that supports Cornerstone’s claim.
There is nothing in writing that supports Cornerstone’s defense. Additionally, there is no testimony
from any other source that supports Cornerstone’s defense. All Comerstone can offer is it’s own
bald assertion that a contingency existed. Cornerstone has admitted that it has no evidence,
whatsoever in this whole world that will support its contingency position. (Dep. of Scott Tallman
at 119, lines 14-25, 120, lines 1-15.)

The Court is acting as the trial of fact in this case. All the evidence that will be presented to
the Court at trial concerning the $750 per lot issue is on the record before the Court in these
summary judgment proceedings. Because of this the Court is entitled and required®to arrive at the
most probable inferences based upon the evidence before it and grant summary judgment, despite
the possibility of conflicting inferences.” APS requests that the Court view the evidence on the
record and that the Court grant summary judgment to APS finding that Cornerstone owes to APS
the sum of $750 per lot as was agreed upon between the parties.

V. THE AFFIRMATIVE DEFENSES DO NOT BAR RECOVERY BY APS.

Cornerstone raises several affirmative defenses in its Answer to Plaintiff’s Amended
Complaint in an effort to bar recovery by APS. However, none of the affirmative defenses raised
by Cornerstone are in fact applicable to this case. These affirmative defenses include: (a) LR.C.P.
12(b)(6) (see First Affirmative Defense}; (b) Statute of Frauds (see Second Affirmative Defense);
(c) Accord and Satisfaction (see Third and Fourth Affirmative Defenses); (d) Detrimental Reliance
(see Fifth Affirmative Defense); (e) Failure to Confer a Benefit (see Sixth Affirmative Defense); and

(f) Inconsistent or alternative causes of action plead in Plaintiff’s Amended Complaint (see Seventh
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Affirmative Defense).
A. Defense of LR.C.P. 12(b)(6).

The first affirmative defense raised by Cornerstone, which is LR.C.P. 12(b)(6), is improperly
plead and cannot act as a bar to recovery by APS. The prior version of LR.C.P. 12(b)(6) aliowed a
party to plead in its answer to a complaint that the complaining party had failed to state a claim upon
which relief could be granted. However LR.C.P. 12(b)(6) was amended on July 1, 2004. [ R.C.P.
12(b}(6) now reads as follows: “Every defense, in law or fact, to a claim for relief in any pleading,
whether a claim, counterclaim, cross-claim or third-party claim, shall be asserted in the responsive
pleading thereto if one is required, except that the following defenses shall be made by motion: . .
. (6) failure to state a claim upon which relief can be granted . . . ” See, LR.C.P. 12(b)(6) (italics
added). Cornerstone failed to raised its LR.C.P. 12(b)(6) claim in a proper motion before it filed its |
answer to APS’ complaint. For this reason, Comerston;e has failed to properly plead its LR.C.P.
12(b)(6) claim and has therefore waived this defense. Because this defense has been waived it
cannot prevent APS from obtaining summarty judgment as requested.

B. Defense of Statute of Frauds.

The affirmative defenseraised by Comerstone under Statute of Frauds, in that this fransaction
involves real estate and wasn't reduced to writing cannot bar recovery by APS. This affirmative
defense is set forth more fully in section III. Satisfaction of Statute of Frauds, above.

C. Defense of Accord and Satisfaction Does Not Apply.

Cornerstone’s affirmative defense of accord and satisfaction is not applicable and does not

bar recovery by APS. The elements of an accord and satisfaction are: (1) a bona fide dispute as to

the amount owed; (2) that the debtor tendered an amount to the creditor with the intent that such
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payment would be in fotal satisfaction of the debt owed to the creditor; and (3) that the creditor
agreed to accept payment in full satisfaction of the debt, or that both the debtor and the creditor
understood that the acceptance of the check was in full payment of all sums owed by the debtor.

Beard v, George, 135 1daho 685, 68923 P.3d 147, 151 (2001) (italics added). Additionally, becausé

accord and satisfaction is an affirmative defense, the burden is upon the Cornetstone to prove all the
elements of an accord and satisfaction. See, Id. citing, Clay v. Rossi, 62 Idaho 140, 108 P.2d 506
(1940).

In the present case, APS initially sought recovery for the underlying amounts that were
loaned by APS to Comerstone. In the course of this litigation APS and the Comerstones have settled
the payment of the underlying amounts which were loaned by APS to the Comerstone. The only
issue that remains to be decided in this litigation is whether Cornerstone is also obligated to pay to
APS the sum of $750 per lot.

Nothing in the settlement between APS and the Comerstone of the underlying loan claims
acted as an accord and satisfaction of the §750 per lot amounts that yet remain due and owing by
Cornerstone to APS. Furthermore, the settlement of the underlying principal and interest dispute was
placed on the record before this Court on Janvary 24, 2006. During that proceeding, it was
specifically put on the record, with Mr. Kendrick and Mr. Tallman present and representing
Cornerstone, that the $750 per lot remained in issue and was not yet resolved. (Kendrick AfE. 441.)

Because the burden is on Comerstone to prove all the elements of accord and satisfaction,
Corerstone cannot defeat summary judgment with nothing more than a bald assertion. The
evidence outfined above and on the Court record evidences that the accord and satisfaction cannot

be met. For this reason, in addition to those areas listed above, APS is also entitled to summary
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judgment on the issue of accord and satisfaction.
D. Defense of Detrimental Reliance.

As with all previous discussed affirmative defenses, Cornerstone’s affirmative defense of
detrimental reliance cannot bar recovery by APS. The elements required to sustain a defense of
equitable estoppel are: (1) a false representation or concealment of a material fact be made; (2) that
the party asserting estoppel did not know or could not discover the truth; (3) that the false
representation or concealment be made with intent that it be relied upon; and (4) that the
mistepresentation resulted in detrimental reliance on the part of the party asserting estoppel.

Schoonover v. Bonner County, 113 Idaho 916, 919, 750 P.2d 95, 98 (198%).

Asoutl i_ned in the facts, there is no evidence whatsoever that APS made a false representation
or concealed a material fact from Comerstone. Cornerstone knew what the deal was from day one
of the agreement as outlined by the affidavits and depositions described above. Mr. Tallman’s false
understanding of the agreement is an issue between himself and the other Cornerstone members, but
has nothing to do with the fact that the agreement is what it is and was openly made between the
parties. IfMr. Tallman needeé to discover the “truth” of the agreement or representations, he needed
to look no further than to the other individuals in Cornerstone, whom he learned about the agreement
from. Cornerstone cannot establish that it telied upon, to its detriment, any false representations
made by APS. Furthermore, it is difficult to understand the detrimental aspect of this affirmative
defense made by Cornerstone when Comerstone is realizing a million dollars more in profit than it
originally expected.

The burden is on Comerstone to prove all the elements of detrimental reliance or equitable

estoppel. Cornerstone cannot defeat summary judgment with nothing more than a bald assertion.

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - Page 25

56~ 30



The evidence outlined above and on the Court record evidences that there was an open, known and
agreed upon agreement between APS and Cornerstone. Cornerstone cannot satisfy even one element
of equitable estoppel. For this reason, in addition to those areas listed above, APS is also entitled
to summary judgment on the issue of detrimental reliance,

E. Defense of Failure to Confer a Benefit.

Furthermore Cornerstone’s affirmative defense that APS failed to confer a benefit is not
supported by the record and cannot bar recovery by APS. This section is incorporated into section
V. Breach of Contract set forth more fully above. Simply put, APS brought Cornerstone a project
that Cornerstone is realizing a benefit of more than three (3) million dollars.

F. Defense of Pleading in the Alternative.

APS’s Amended Complaint, which states alternative causes of action, does not bar recovery
by APS. LR.C.P. 8(e)(2) states in pertinent part:

A party may set forth two or more statements of a claim or defense alternatively or

hypothetically, either in one count or defense or in separate counts or defenses. When

two or more statements are made in the alternative and one of them if made

independently would be sufficient, the pleading is not made insufficient by the

insufficiency of one or more of the alternative statements. A party may also state as

many separate claims or defenses as the party has regardless of consistency and

whether based on legal or on equitable grounds or on both.
See, LR.C.P. 8(e)(2).

In Cornerstone’s Seventh Affirmative Defense, it alleges that APS cannot proceed under the
theories of breach of contract and unjust enrichment. The foregoing rule explicitly allows APS to

proceed under said alternative theories. Nonetheless, APS does hereby waive and withdraws its

unjust enrichment claim as plead in its Amended Complaint.
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VI. DAMAGES

APS is entitled to summary judgment on the damages it has suffered due to the Defendant’s

breach of the contract.

Where two parties have made a contract which one of them has broken, the damages
which the other party ought to receive in respect of such breach of contract should
be such as may fairly and reasonably be considered either arising naturally, 1. e,,
according to the usual course of things, from such breach of contract itself, or such
as may reasonably be supposed to have been in the contemplation of both parties, at
the time they made the contract, as the probable result of the breach of it.

Traylor v, Henkels & McCoy. Inc., 99 Idaho 560, 561-62, 585 P.2d 970, 971-72 (1978).

In the present case there are 248 lots for which APS is entitled to be paid $750 for each lot,
for a total of $186,000.00. (Aff. of Stephen J. Muhonen §4.) Cornerstone admiits that a right of first
refusal existed on a. commercial piece of real property located appurtenant to the underlying
development project. This right of first refusal relative to the commercial piece of property arose
directly from the purchase of the development real propesty for which APS provided the down
payment funds. {Dep. of Scott Tallman at 78 lines 22-25.) Cornerstone has admitted it exercised-
its right of first refusal and purchased the commercial piece of property, bringing it within the

development project. (Dep. of Scott Tallman at 176, line 24, 177, lines 1-5.)

The agreement between APS and Comerstone contemplated that Cornerstone would pay APS
$750 for each lot developed within the development project. For these reasons, in addition to those
areas listed above, APS is also entitled to summary judgment awarding APS either $186,000.00, or

$750 per lot sold and to be sold, plus $750 per lot on the commercial piece should it be subdivided.

VIi. ATTORNEY FEES AND COSTS
In addition to receiving a money judgment against Comerstone and/or a decree ordering
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Cornerstone to provide APS with a Promissory Note and Deed of Trust securing payment on the lots
to be sold within the development project, APS should also be awarded its attorney fees and costs
in this case. Idaho Code § 12-120(3) specifically gives the Court the authority to award APS its

attorney fees and costs. Specifically § 12-120(3) states:

In any civil action to recover on an open account, account stated, note, bill,
niegotiable instrument, guaranty, or contract relating to the purchase or sale of goods,
wares, merchandise, or services and in any commercial transaction unless otherwise
provided by law, the prevailing party shall be allowed a reasonable attorney's fee to
be set by the court, to be taxed and collected as costs. The term "commercial
transaction” is defined to mean all transactions except transactions for personal or
household purposes. The term "party” is defined to mean any person, partnership,
corporation, association, private organization, the state of Idaho or political
subdivision thereof.

Idaho Code § 12-120(3).

The monies loaned to Comerstone pursuant to the agreement between the parties specifically
qualify as a comumercial transaction as defined by the Idaho Code. Because this litigation is
concerning a commercial transaction, APS should be awarded its reasonable attorney fees and costs
as a matter of law and the Court should grant swmmary judgment in favor of APS for these sums.

CONCLUSION

Based upon the foregoing, APS is entitled to judgment requiring Cornerstone to pay Plaintiff
$186,000.00 or $750.00 per lot sold and to be sold in the development project, plus $750 per lot on
the commercial piece of real property if and when it is subdivided.

DATED this ﬁ -day of April, 2007.

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

By: )J//?/p%r{%

STEPHEN J. MUHONEN
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

] HEREBY CERTIFY that on the 2 f{ day of April, 2007, [ served a true and correct copy
of the above and foregoing document to the following person(s) as follows:

-
Penelope Notth-Shaul )/r’u. S. Mail
DUNN LAW OFFICES, PLLC Postage Prepaid
P. 0. Box 277 [ ] Hand Delivery
Rigby, Idaho 83442 [ 1 Overnight Mail
[ ] Facsimile— 745-8160
[t Bmail

ol

STEPHEN J. MUHONEN
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DUNN LAW OFFICES, PLLC
Robin D. Dunn, Esq., ISB #2903

Penny North Shaul, Esq., ISB # 4993 0T EFR 2L Fryohr by
David L. Brown, Esq., ISB #7430 .
P.O. Box 277 DIV ISION

477 Pleasant Country Lane oI VL
Rigby, ID 83442 o
(208) '745-9202 (1)
(208) 745-8160 ()

COUMTY
1

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, ) Case No. CV-06-140
INC., )
)
Plaintiff, ) DEFENDANTS
) MEMORANDUM IN SUPPORT
VS, ) O¥ MOTION FOR SUMMARY
) JUDGMENT
CORNERSTONE HOME BUILDERS, )
LLC., )
)
Defendant. )
)

COMES NOW Defendant, CORNERSTONE HOME BUILDERS, LLC,, by
and through its attorney of record, Penny North Shaul, Esq., and hereby submits the
following Memorandum in Support of Motion for Summary Judgment.

I. FACTS
Scott Tallman (hereinafter “Tallman™) is the owner and sole sharehoider
of S.R. Tallman Construction, Inc., which originally operated in Ogden, Utah.
Affidavit of Scott Tallman. In 2003, S.R. Tallman Construction, Inc, was the

general contractor on a few houses in Utah for an entity called P& B Enterprises,
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Inc. (heteinafter “P&B”), of which Martin Pool (heteinafter “Pool”) was the sole
shareholder. Affidavit of Scott Tallman; Deposition of Martin Pool Transcript, p.
12, In. 12-15. Through Martin Pool, Tallman met Brad Kendrick (bereinafter
“Kendrick”), and Jonathan Reyes (hereinafter “Reyes”). Affidavit of Scott
Tallman. Ptior to Tallman becoming involved with Pool, P&B had borrowed
funding from Plaintiff, through Curtis DeYoung (hetcinafter “DeYoung?”).
Deposition of Curtis DeYoung, p 112, In. 1-4; Deposition of Martin Pool, p. 19, In.
13- p. 21, In. 15. DeYoung is the sole shareﬁoldex and president of Plaintiff,
American Pension Services, Inc. Deposition of Curtis DeYoung, p. 5, In. 6-18.

In the fall of 2003, as Tallman w;is leaving P&B’s office one day, DeYoung
was coming in, and Pool said “this is the guy we have been talking about™ to -
DeYoung. Deposition of Martin Pool, p. 31, In. 10- p. 32, In. 14, DeYoung said
he knew of an Idaho property for sale, and had someone Tallman needed to talk
to. Affidavit of Scott Tallman. Withinvan hour ot two, a representative from Old
West Annuity and Life Insurance (hereinafter “Old West™) calied Tallman.
Affidavit of Scott Tallman. Old West Annuity and Life owned a large parcel of
real propesty located in Ammon, Idaho, known as Cormnerstone Community
Subdivision (heteinafter “the Subdivision”). Affidavit of Scott Tallman.

Within a few days, Tallman had arranged for DeYoung, Kendrick, and
himself to fly to Spokane, Washington, to meet with a tepresentative from Old
West Annuity and Life Insurance. Affidavit of Scott Tallman; Deposition of
Brad Kendrick, p. 71, In. 10- p. 72, In. 1. Tallman and Kendrick, as two of the four
intended members of Defendant, which had not yet been legally formed,

£
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negotiated a purchase and sale agreement between P&B Enterprises, Inc. and
S.R. Tallman Construction, Inc., as puichasers, and Old West, as sellet, for the
Subdivision, in the approximate amount of one million two hundred thousand
dollars, ($1,200,000.00). Affidavit of Scott Tallman. DeYoung agreed to provide
financing, through his company, the named Plaintiff in this action, for the
purchase of the property, and subsequént development/construction within the
subdivision. Affidavit of Scott Tallman; Deposition of Martin Pool , p. 42, In. 9~
20. While still in Spokane, Washington, Tallman specifically asked DeYoung if
he was onboatd to provide financing for the down payment, infrastructure
improvements, and constroction loans 611 the residential construction intended
fot the Subdivision. Affidavit of Scott Tallman. DeYoung indicated to Tallman

he agreed to provide all such funding for the completion of the Subdivision,

Affidavit of Scott Tallman.
After the meeting, DeYoung, Kendrick and Tallman had a discussion
wherein DeYoung wanted additional compensation, termed by Plaintiff as an

“equity position” to be paid upon closing of sale of each residence constructed

and sold within the subdivision, contingent upon Plaintiff providing full funding
of the development and construction within the Subdivision. Affidavit of Scott
Tallman, Plaintiff provided the down payment necessary to secute purchase of
the property, in the amount of approximately $240,000.00, Deposition ofBrad
Kendrick, p. 86, In, 4-8. The Subdivision was purchased in September, 2003.
Affidavit of Scott Tallman. The balance of the purchase price of the Subdivision,
owed to Old West Annuity and Life Insurance, in excess of $1,000,000.00, was
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paid for ditectly by Defendant from its own funds, without any subsidy from
Plaintiff. Affidavit of Scott Tallman,

Cornerstone Home Builders, LLC was formed in the State of Utah on
October 24, 2003, Affidavit of Scott Tallman. 1ts original members were
Pool, Reyes, Kendrick and Tallman. Deposition of Brad Kendrick, p. 88, In.
18-21. On January 22, 2004, P&B and S.R. Tallman Construction, Inc.,
executed a Corporation Warranty Deed transfetring the Subdivision to
Defendant. Affidavit of Scott Tallman.

While these legal maneuverings were occurring, Tallman was in the
ptocess of constructing residences in the Subdivision. Affidavit of Scoit
Tallman., Pursuant to the original agreement, Plaintiff provided funding to
begin this construction. Affidavit of Scott Tallman; Deposition of Curtis
DeYoung, p. 108, In. 14-17. In February, 2004, only partial construction of no
more than ten (10) homes within the Subdivision had occurted with the amount
of funds provided by Plaintiff. Affidavit of Scott Tallman.

At the end of February, or first part of March, 2004, DeYoung called
Tallman and iadicated he was out of m'oney and therefore was bowing out of the
project. He wished Tallman luck, and said he was sotry he was unable to provide
any further funding. Affidavit of Scott Tallman; Deposition of Curtis DeYoung,
p. 48, In. 10-16. At the point DeYoung indicated Plaintiff was no longer able to
participate and uphold its obligations, énl}r ten (10) residences were under
construction, and wete less than half finished. Affidavit of Scott Tallman.
Tallman was forced to obtain alternate financing, which he did, through his
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contact, Howard Kent. Kent began providing financing to Defendant in March,
2004. Affidavit of Scott Tallman. On Match 23, 2004, Pool and Reyes
withdrew as members, leaving Defendant and Kendrick as members.'
Affidavit of Scott Tallman.

F rom the beginning of its relationship with Plaintiff, continuing through
August, 2005, Defendant sent several drafts of promissoty notes and deeds of
trust to Plaintiff for approval, memotializing the principal and interest owed by
Defendant to Plaintff. Deposition of Curtis DeYoung, p. 51, In. 19-24; Deposition
of Brad Kendrick, p. 96, In. 21-24. However, Plaintiff never approved any of the
proposed promissory notes and/or deeds of trust. Deposition of Curtis DeYoung,
p. 101, In. 15 — p. 103, In. 19. Notwithstanding, all loaned money, plus interest, has
been re-paid to Plaintiff. Affidavit of Scott Tallman. No outstanding loan
balance temains outstanding, as explained hereafter.

In addition to attempting to finalize a Deed of Trust and Note, Defendant
made several lump sum payments on the principal and interest owed to Plaintiff
during the relevant time set forth above. Affidavit of Scott Tallman; Deposition of

Curtis DeYoung, p. 108, In. 17-20. In addition, Defendant attempted to obtain the

payoff amount several times from DeYoung. Deposition of Brad Kendrick, p. 120, In.

! 1In June, 2006, Kendrick was temoved as a member of the LLC
putsuant to an agreement between Kendrick, Defendant and Scott Tallman,
Scott Tallman is now the sole member of Cornerstone Home Builders, LLC.
The otiginal Utah LLC still exists, but a new Idaho LLC has been formed, as
of July 6, 2006. All assets of the LLC ate in Idaho, the subject real property is
in Idaho. The real property still owned by Cornerstone Home Buildets,
LLC has been transferred from the Utah LLC to the idaho LLC.

o "
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14 — p. 121, In. 14. In September, 2005, in response to Defendant’s last proposed
promissory note and deed of trust, DeYoung stated to Maty TeNgaio of AmeriTite
in Idaho Falls, Idaho, that Plaintiff Woﬁld not loan Defendant any mote money,
Affidavit of Mary TeNgaio. Thereafter, Defendant again made repeated attempts to
ascertain the amount of principal and intetest owed to Plaintiff, undi such time as
Plaintiff instituted this action, and filed a lis pendens on Defendant’s real property,
on January 10, 2006. Affidavit of Scont fallman.

Defendant, at the time the lis pendens was filed by Plaintiff, was comprised of
only two members: Tallman and Kendrick. Affidavit of Scott Tallman. Neither
Tallman nor Kanddck denied that ther; was money owed to Plaintiff for monies
loaned. Affidavit of Scoit Tallman. Defendant had made several lnmp sum
payments to Plaintiff to repay the original advance for purchase of the subdivision, as
weil as to tepay the sums advanced by Plaintiff for beginning constructionh on
approximately ten (10) homes within the subdivision. Affidavit of Scott Tallman.
However, Plaintiff did not have a payoff amount for Defendant, despite repeated
requests for such to Plaintiff, for several months. Affidavit of Scott Tallman.

Plaintiff claimed $226,218.00, plus interest, for a total of $260,000.00, in its
otiginal complaint. After careful review of all documents at its disposal, Defendant
was able to ascertain the payoff amount, including interest accrued, to be $187,591.35.

Affidavit of Scott Tallman. This amount was wited to Plaintiff, by Defendant, on
January 24, 2006. Affidavit of Scott Tallman.

Upon payment of this sum, Plaintiff agreed to release its’ lis pendens against

Defendant’s Subdivision. Defendant incurred approximately $40,000.00 in additional
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interest accrued as a result of PlaintifPs refusal to give a payoff amount. Affidavit of
Scott Tallman. Thus, the underlying principal and intetest owed by Defendant to
Plaintiff has been satisfied in full. Aﬂi&law’t of Scott Tallman. The issue which
remains for determination by the Court in this mattet, per Plaintiffs Amended
Complaint, is whether Defendant owes Plaintiff $750.00, per closing, on all
residential construction within the Subdivision. The amount in dispute in this
matter is roughly $186,000.00 (186,000 -~ 750,00 = 248 homes). Defendant does not
concede that thete are any sums duoe, much less based upon 248 lots.
II. ARGUMENT

A. Standard of Review,

This Court is required to review.a motion for summary judgment by applying
the following standard:

Summary judgment is appropriate if the pleadings,
affidavits, and discovery documents on file with the
court, tead in the light most favorable to the nonmoving
patty, demonstrate no matetial issue of fact such that the
moving party is entitled to a judgment as a matter of
law. The burden of proving the absence of material
facts is upon the moving party. The advetse party,
howevet, “may not rest upon the mere allegations or
denials of his pleadings, but his response, by affidavits
or as otherwise provided in this rule, must set forth
specific facts showing that there is a genuine issue for
trial” In other wotds, the moving party is entitied to a
judgment when the nonmoving party fails to make a
showing sufficient to establish the existence of an
element essential to that party’s case on which that party

will bear the burden of proof at trial.
Baxter v. Craney, 135 Idaho 166, 170, 16 P.3d 263, 266 (2000) (citations omitted). The
Court should “liberally construe the record in favor of the party opposing the motion

for summary judgment, drawing all reasonable inferences and conclusions supported
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by the record in favor of that party. Walker v. Hollinger, 132 Idaho 172, 175, 968
P.2d 661, 664 (1998). Notwithstanding, the folowing also applies to the case herein:

[Wlhen a motion for summary judgment which has been
propetly supported with evidence indicating the absence
of material factual issues, the burden shifts to the non-
moving party to make a showing of the existence of a
genuine material fact which would preclude summary
judgment. This standard of review is not affected by the
fact that both parties have filed motions for summary
judgment. Rather, each motion must be separately
considered on its own merits, with the court drawing all
reasonable inferences against the party whose motion is
under consideration,

Treasure Valley Gastroenterology Specialists, P.A., v. Woods, 135 Idabo 485, 488-489

20 P.3d 21, 24-25 (2001). In the instant case, both Plaintiff and Defendant have filed

Motions for Summary Judgment.
B. Plaintiff has failed to state a claim upon which relief may be granted.

In Paragraph IV, First Affirmative Defense, of its Answer to Plaintiff's
Amended Complaint, Defendant alleges that Plaintiff has failed to state a claim upon
which relief may be granted, putsuant t.o IRCP 12(b)(6).

In instant case, Plaintiff wired funds on September 30, 2003, to AmeriTitle
(formetly known as Bonneville Land & Title) in Idaho Falls, Idaho, intended for use
as a down-payment in the real estate transaction which subsequently resulted in
purchase of the Subdivision by P&B aﬁd S.R. Taliman Construction. This same real
property was transferred into Defendant’s name, once said entity was legally formed.

Plaintiff wired approximately $49,000.00 in several smaller wires, also for
Defendant’s use in the development of the Subdivision. Over the course of
approximately two (2) years, Defendan;; wired several payments to Plaintiff to Spay off
the funds loaned. Each of these wite transfers were sent, by instruction of Plaintiff,
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to the following: American Pension Services, Inc., Master Trugt Account No.
11014222, Payments were sent by Defendant to said Master Trust Account on August
2, 2004; Januaty 21, 2005; Macch 16, 2005; Apsil 1, 2005; April 20, 2005; May 6, 2005;
and December 14, 2005. Affidavit of Scott Tallman.

According to Plaintiffs deposition testimony, it is a third party administrator
for pension plans. Deposition of Curtis DeYoung, p. 7, In. 2-17. All funds paid by
Defendant were sent to a master trust account managed by Plaintiff. Affidavit of

Scott Tallman. Tt appears that Plaintff was not actually lending the funds out, but
administering such loans for pension plan or IRA participants who lodged their
funds with Plaintiff. Plaintiff admitted .at deposition that it forwards funds from
pension funds without first obtaining security documents. Deposition of Curtis
DeYoung, p. 112, In. 17-23. Any payments owed under an enforceable contract would
be owed to the actual participants in such pensioh plans or IRAs, and not the
Plaintiff herein, (Defendant does not herein concede that there is an enforceable
contract, however.) Thus, Plaintiff is not entitled to the payments it now claims, and
therefore, it has failed to state a claim upon which relief may be granted, and its
Amended Complaint must be dismissed in its entirety. Plaintff is entitled to nothing
and has no standing in the instant case.

C. The Idaho Statute of Frauds rendets any oral contract entered into in

this case unenforceable.

In Plaintiff's Amended Complaint, it alleges breach of express contract (Fitst
Cause of Action), and breach of implied contract (Second Cause of Action).

However, as discussed more fully below, Plaintiff cannot maintain either its First
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Cause of Action or Second Cause of Action, by application of the Idaho Statute of

Frauds to the facts of this litigation.

1. Idaho Code §9-505(4) prevents enforcement of any oral agreement in

this case.
1daho Code §9-505(4) sets forth, in relevant part, the following rule:

Certain agreements to be in wtiting.—In the following
cases the agreement is invalid, unless the same ot some
note of memorandum thereof, be in writing and
subscribed by the party charged, or by his agent.
Evidence, thetefore, of the agreement cannot be
received without the writing or secondary evidence of its
contents:

4, An agreement.,.for the sale, of real property, or of an

interest therein, and such agreement, if made by an

agent of the party sought to be charged, is invalid,

unless the authority of the agent be in wtiting,

subscribed by the party sought to be charged.
Idaho Code §9-505(4). |

In the instant case, Plaintiff claims entitlement to payment from Defendant,
in the amount of $750.00, per closing, on residential lots located within the
subdivision. Plaintiff characterizes its claim as an “equity position” or “equity
participation” in the Sabdivision. Plaintiff alleged repeatedly during its deposition
that it was entitled to a Deed of Trust and Promissory Note from Defendant,
evidencing the alleged debt of $750.00, per closing, on sesidential construction within
the Subdivision. Clearly, it is claiming an interest in the Subdivision. However,
Plaintiff acknowledges there is no written document which memorializes any such
agreement. Thus, the Statute of Frauds rendess any such agreement for an “equity
position” or other interest in the Subdivision unenforceable, and Defendant is
56- 44
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entitled to summary judgment as matter of law.

2. Idaho Code §9-505(5) prevents enforcement of any oral agreement in

this case.

Idaho Code §9-505(5) sets forth, in relevant part, the following rule:

Certait agreements to be in writing.—In the following
cases the agreement is invalid, unless the same ot some
note or memorandum thereof, be in writing and
subscribed by the party charged, ot by his agent.
Evidence, therefore, of the agreement cannot be
received without the writing ot secondary evidence of its
contents: '

5. A promise or commitment to lend money ot to grant
ot extend credit in an otiginal principal amount of
fifty thousand dollars ($50,000) oz more, made by a
petson of entity engaged in the business of lending
money ot extending credit.

'T'he basis of this litigation atises from Plaintiff’s promise or commitiment to
lend two hundred forty thousand dollars ($240,000.00) for initial down payment on
the purchase of the Subdivision, as well as all such additional funding as needed by
Defendant to complete the residential construction within the Subdivision.
Construction costs to date within the Subdivision, ali of which have been financed,
including the down payment and initial construction loans from Plaintiff, have
exceeded twenty million dollars. These sums cleatly exceed the fifty thousand dollar
($50,000) requirement contained in 1.C. 9-505(5), as set forth above.

Plaintiff described its business as third party administrator of pension funds,

but it also admitted that it engaged in providing numerous loans to thitd parties,

56-
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connected with its same business. Deposition of Curtis DeYoung, p. 112, In. 1-23.
Plaintiff indicated it had loaned appmx.imately $5,000,000 to P&B before it ever
began its relationship with Defendant. Ibid. Plaintiff described its practice to loan
funds and subsequently obtain security documents on such transactions. Ibid,
Plaintiff loaned approximately $400,00Q to Defendant through February 2004. In
addition, all funds loaned to Defendant were tepaid through transactions directed to
Plaintiff's Master Trust Account. Affidavit of Scott Tallman, Thus, Plaintiff is an
entity engaged in the business of lending or extending credit. Even if this Court
accepts that Plaintiffs version of the oral agreement is cotrect, it still must determine
that such oral agreement, for an amount in excess of $50,000, and involving an entity
engaged in the business of lending or extending credit, is invalid because it so
obviously violates the Statute of Frauds, Lettunich v. KeyBank National Association,
141 Idah6'362, 367, 109 P.3d 1104, 1109 (2005). Therefore, Defendant is entitled to
sunumary fudgmént as a matter of law.

3. Partial performance of any such oral contract does not preclude

application of the Statute of Frauds to the facts this case.

Defendant anticipates that Plaintiff will argue that partial performance by the
parties will preclude application of the Statute of Frauds (I.C. §9-505(4) and (5)) to
the facts of this case, thereby rendering any oral agreement between the parties
hereto enforceable by this Court. As support for this contention, Plaintiff will in all
likelihood argue that it loaned $240,000 as a down payment on the purchase of the
Subdivision, and that constitutes its entire obligation to Defendant, thereby

indicating part performance of the coniract. However, the Idaho Supreme Court

stated: 5 5 -

3
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Under Idaho law, part performance per se does not
remove a contract from the operation of the statute of
frauds. Rather ‘[t]he doctrine of part petformance is
best undetstood as a specific form of the mote general
principle of equitable estoppel’” To be specifically
enforced by operation of the doctrine of part
petformance, an oral agreement “must be complete,
definite and certain in all its material tetms, or contain
provisions which ate capable in themselves of being
reduced to certainty.”

Lettunich v. KeyBank National Association, 141 Idaho 362, 367, 109 P.3d 1104, 1109
(2005), citations omilted.

The crux of this case rests upon the disputed terms of an oral agreement.
Plaintiff maintains its only responsibility to Defendant under the terms of the oral
agreement was that it lend $240,000 as a down payment on the purchase of the
subdivision, to be repaid at ten percent interest (10%). In return, it claims it is
entitled to not only full repayment of monies loaned, plus intetest, but also
approximately $186,000 in additional compensation ($750.00 pet closing on
residential lots in the Subdivision, on approximately 248 lots) as an “eQuity
participation” ot “equity position” in the Subdivision. Defendant, as noted above,
believes the terms of the agreement were substantially different.

In Lettunich, the court determined that notwithstanding an inference that
Lettunich had partially performed, thete was “no evidence in the record of a

complete and enforceable agreement.” Lettunich v. KeyBank National Association,

141 Idaho at 367, 109 P.3d at 1109. The court looked at the following factots in
reaching its decision:

For example, there is no indication of the amount of the
loan, the interest rate, the disbutsement schedule, the
terms of the repayment, the security for the loan, or the
parties’ rights after default. While none of these terms

.
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individually may be determinative, the lack of ali of
them in this case makes the oral agreement to lend
money vague, incomplete and unenforceable.
Counsequently, the doctrine of part performance does not
apply to this case. '
Ibid, 1n the instant case, the same factors are completely absent in regards to any

oral agreement reached by Plaintiff and Defendant.

The parties hereto are in complete disagreement as to the amount of fonds
Plaintiff was obligated to provide to Defendant. Plaintiff claims it was only obligated
to provide one specific amount ($240,000); Defendant believes it was entitled to full
funding of the Subdivision project by Piaintiff. 'There is no evidence of any agreed-
upon disbursement schedule. There is no evidence regarding terms of repayment—
there is no agreement regarding minimum payments, repayment schedules, or even
the maturity date of any such repayment agreement. In fact, at deposition, DeYoung
asserted that the principal and interest .were to be repaid within twelve (12) months
from the date said funds were advanced, but none of the proposed Deeds of Trust ot
Promissory Notes contained such language. Deposition of Curtis DeYoung, p. 108,
In. 9-16. Of the proposed Deeds of Trust and Promissory Notes submitted to
Plaintiff for approval, not one contains a provision that the maturity date of the Note
was within twelve (12) months from the date funds wete advanced, or from the date
of the Note itself. Affidavit of Scott Tallman. Nor did Plaintiff ever send any written
objections regarding the proposed matutity date(s) of proposed Notes. Affidavit of
Scott Tallman.

Furthermore, in its Response to Request for Admission No. 2, Plaintiff
admitted it exhausted its funds to be loaned at ten percent (10%) interest, and then

offered funds to Defendant at twelve percent (12%) interest. 'This arguably provides
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support that no definite agreement existed between the parties such that this Court
could find part performance of an oral contract with specific, definite and complete
terms. No evidence exists as to any defined tight of either party after default, as
well.

Of mote impost, however, is the fact that there is no definite agreement as to
the form of security required in this agreement. Plaintiff claims it was entitled to
$750.00, pet closing, on lots in the Subdivision secured by a Deed of Trust and
Promissoty Note, At deposition, Plaintiff claimed it did not accept proposed Deeds
of Trust and Promissoty Notes from Defendant, for a variety of reasons: thete was
no interest provided for; thete was no provision of payment of the $750.00 per
closing; the date of disbussement was incosrect; and the Deed of Trust was correct,
but the Note did not contain the $750.00 per closing. At deposition, Kendrick
indicated there was no reason to include the $750.00 pes closing in a proposed Deed
of Trust. Deposition of Brad Kendrick, p. 111, In. 14 - p. 112, In. 23. Yet, a
promissoty note without the security of the correct amount, lodged in a deed of trust,
is at best an unsecured promise of future payment. It appears even Kendrick and
DeYoung do not agree on what obligations were truly owed by Defendant to Plaintiff
in this regard. Therefore, there is no definite agreement, with specific terms, which
this Court could find from the facts of the case. Itis clear that the parties did not
even have a specific agreement as to whether the $750.00 per closing on residential
construction was to be secuted by interest in the property, or was simply an
uasecured 6bligation. Again, the facts indicate the oral agreement lacked such
crucial terms that it became vague and incomplete in its terms, and therefore, is

unenforceable. Therefore, the Defendant is entitled to summary judgment herein.

- AD
DEFENDANT'S MEMORANDUM 15 5 S 4 @
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT



4. Idaho Code §9-508 rendess any oral agreement between the patties

herto nnenforceable,

Idaho Code §9-508 states the following:

Real estate commission contracts to be in writing.—No
contract for the payment of any sum of money or thing
of value, as and for a commission ot reward for the
finding or procuring by one person of a purchaser of real
estate of another shail be valid unless the same shall be
in writing, signied by the owner of such real estate, or his
legal, appointed anid duly qualified tepresentative.

In the instant case, Plaintiff claims that it is entitled to a fee of $750.00, per
closing, on residential construction within the subdivision, because it brought the
opportunity to purchase the subdivision to the attention of Defendant. It claims that
it brought the purchaser (Defendant) to the seliers (O1d West), and facilitated the
sale of the Subdivision to Defendant. Kendrick indicated that the “equity position”
was derived from providing this information to Defendant. Kendrick states as
follows:

A. ...He would lend—he—APS would lend the monies
needed for the down payment on the project.
And he said--1 can’t give you a verbatim, but I
remember again us talking about, wow, that’s very
generous.
And he said, “Guys, I don’t want to be—TI don’t want
to be in yout project as a partner in it.” He said, “I
just want a small equity piece in the project.”
And that’s when we first talked about $750 a lot for
him bringing the deal to us.

Deposition of Brad Kendrick, p. 82, In. 6-16.

When asked what an “equity position” or “stake” meant, Kendrick responded

as follows:
Q. What does that term mean to you?
A. Well, Mrs. Shaul, as long as I have been doing real
19
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estate deals, development deals, there’s typically an
equity participant, somebody that bring the project
or makes the project happen, that they get an equity
piece of the project for bringing the project.
Sometimes that’s all they do, no more, no less.

I’ve gotten hundreds of thousands of dollars as an
equity participant, I dido’t put one dime in the
project, but I brought the project and—

So an equity position is a payoff for bringing a real
estate deal, a realty— -

That’s one definition. T mean, multiple definitions.
But yes, absolutely.

In this context, M. Kendrick, what did it mean?

In this context, it meant Curtis was going to have
APS lend 200 some odd thousand dollars in addition
to other costs to get us started. And for that, he
wanted a $750 per lot equity position for bringing the
project. End of story.

PR PR

Deposition of Brad Kendrick, p. 83, In. 2-24.

Essentially, Plaintiff is claiming a “reward” from Defendant for notifying
Pool, Tallman, Kendrick and Reyes, who subsequently formed the members of
Defendant in late 2003, that the Subdivision was available for purchase. Plaintiff had
no owpership interest in the Subdivisio_n as it was owned by Old West. Plaintiff did
not become a member of Defendant’s legal entity. Thus, Plaingff is tealif claiming a
finder’s fee, or commission for bringing the purchaser and seller of real estate
together. Such transaction requires a writien agreement, which does not exist in this
case, to be enforceable. Hence, Plaintiﬂ’s claim is unenforceable. Therefore,
Defendant is entitled to sumamary judgment as a matter of law,

D.  Defendant has not been unjustly enriched.

In Plaintiffs Amended Complaint, Fourth Cause of Action, Plaindff alleges
that Defendant was unjustly enriched as follows: Plaintiff introduced Defendant to

the Subdivision project and provided capital to Defendant, expecting in return a
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promissoty note and deed of trust securing the funds loaned, and said funds wete to
be repaid with interest, and a further payment of $750.00 pet lot; Defendant has failed
and refused to provide a promissory note and deed of trust, and has retained
Plaintiff’s funds, as well as refused to pay the $750.00 per lot.

In order to sustain an allegation of unjust envichment, Plaintiff must prove the
following elements: “(1) a benefit is confetred upon defendant by plaintiff, (2)
appreciation by the defendant of the benefit, and (3) acceptance of the benefit under
circumstances that would be inequitable for the defendant to retain the benefit
without payment of the value thereof.” BHA Invesiments, Inc. v. State of Idaho,
Alcobol Beverage Control Board, 138 Idaho 348, 355, 63 P.3d 474, 481 (2003). The

Idaho Supreme Court stated:

Unjust entichment, or restitution, is the measure of
recovery undet a contract implied in law. A contract
implied it law, ot quasi~contract, “is not a contract at
all, but an obligation imposed by law for the purpose of
bringing about justice and equity without reference to
the intent of the agreement of the parties, and some
cases, in spite of an agreement between the
parties”....Recovery under unjust enrichment theoty...is
limited to the amount by which the defendant was
unjustly enriched.

Barry v. Pacific West Const., Inc., 140 Idabo 827, 834, 103 P.3d 440, 447 (2004).
Finally the following rule applies to a claim based upon unjust entichment:

Genetrally, a party cannot recover under the equitable
theoty of unjust entichment where there is an
enforceable express contract covering the same subject
matter. However,
[t]he existence of an express agreement does not in
and of itself signify that an action for unjust
enrichment cannot be brought. Rather, only when the
express agreement is found to be enforceable is a court

precluded from applying the equitable doctting of
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unjust enrichment in contravention of the express
contract.-

Blaser v. Cameron, 121 1daho 1012, 1017, 829 P.2d 1361, ____ (Ct.App. 1992).

As set forth above, Defendant submits that any agreement between the parties
hereto is rendered unenforceable by application of the Statute of Frauds. In the
instant case, Plaintiff had no ownership interest in the Subdivision—it was owned by
Old West. Thus, Plaintiff has no right to an “equity” position in the Subdivision.
Plaintiff had vety limited involvement overall in the project itself. Plaintiff made a
phone call to put Tallman in touch with Old West, and subsequently flew to Spokane
with Tallman and Kendrick, primarily to approve the financing of the purchase of the
Subdivision. Plaintiff ioaned the down payment required for purchase of the
Subdivision, as well as smaller loans fot infrastructure, and several constraction
loans.

All of these funds have been paid back to Plaintiff by Defendant, plus interest
(at ten petcent (10%)). Thus, Plaintiff has been completely made whole for any
benefit it conferred on Defendant, plus compensation for said benefit in the form of
the interest which accrued and was paid by Defendant. It would be an injustice to
allow Plaintiff to recover not only the interest paid by Defendant, but mote than
$186,000 in “payments per lot” as claitned by Plaintiff. Plaintiff essentially is
attempting to get double recovery for the funds loaned to Defendant. Further,
Plaintiff is attempting to circumvent 1.C. §9-508, which requires that any payment for
procuting a purchaser of the real estate of another must be in writing to be
enforceable. Plaintiff should not be allowed to nullify the effect of the statute in this

instance. Thetefore, based upon the foregoing application of law, Defendant is
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entitied to summary judgment.

E. Plaintiff cannot suppott its claim of fraud against Defendant,

1. Plaintiff has failed to set forth its allegation of fraud against Defendant

with particularity.

In its Amended Complaint, Third Cause of Action, Plaintiff has afleged that
Defendant has perpetrated fraud upon Plaintiff. Idabo Rule of Civil Procedurte 3(b)
requires that Plaintiff state “the circumstances constituting ftéud.,.with
particularity”. TRCP %(b). Plaintiff fails to particularly identify any
misrepresentations made by any member of Defendant at the time the oral
agreement to provide financing was entered into by Plaintiff and Defendant.
Plaintiff merely alleges in its Amended Complaint that Defendant “made
representations” without identifying what the same may be. Defendant is unable to
identify what such representations may be, but if Plaintiff is relying upon the
substance of the oral agreement, set forth above, its claim based in fraud must still
fail. In Eastern Idaho Economic Development Council v. Lockwood, 139 Idaho 492,
80 P.3d 1093 (2003), the Idaho Supreme Court held that promises made the lender
(EIEDC) to secute execution of a continuing guaranty document “were, at best,
promises of future performance” and the same “did not amount to a particulat
allegation of misrepresentation in the inducement”. Eastern Idaho Economic

Development Council v, Lockwood, 139 1daho 492, 497, 80 P.3d 1093, ____ (2003).

In the instant case, the intentions or agreement by Defendant to execute a
Deed of Trust or Promissoty Note in favor of Plaintiff were, at best, promises of
future performance, the terms of which were not even specifically agreed upon, as

discussed above. Thus, Plaintiff has failed to state a claim upon which refief can be
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granted and therefore, Plaintiffs Third Cause of Action, Fraud, must be dismissed in
its entirety.
2. Plaintiff is unable to prove all requited elements to sustain an action of

fraud against Defendant.

As noted above, in its Amended Complaint, Third Cause of Action, Plaintiff
has alleged that Defendant has perpetrated fraud upon Plaintiff. In order to prove
this allegation, Plaintiff must prove the following elements: “(1) a statement or
representation of fact; (2) its falsity; (3) its materiality; (4) the speaker’s knowledge of
its falsity; (5) the speaker’s intent that there be reliance; (6) the hearer's ignorance of
the falsity; (7) reliance by the hearer; (8) justifiable reliance; (9) resultant injury”.
Lettunich v. KeyBank National Association, 141 Idaho 362, 368, 109 P.3d 1104, 1110
(2005).

As set forth above, Plaintiff has failed to set forth its claim based upon fraud
with particularity. Therefore, Defendant is unable to coherently discuss the first
three (3) requited elements of a claim of fraud. As for the fourth element, knowledge
of falsity of the statement, Plaintiff is unable to prove that, at the time the oral
agreement was discussed or entered into between the parties was made, Defendant
did not intend to sigh a Promissoty Note and Deed of Trust in favor of Plaintiff. At
deposition, Plaintiff, through its designee, DeYoung, admitted Plaintiff has no proof
that Defendant did not intend to execute such a Note and Deed of Trust:

Q. All right. At the time the money was loaned, do you
have any factual information that the—the intended
members of CornerStone did not intend, at that point, to
sign a note and deed of trust?

A, No, I have none,

Q. Okay. And in fact, you could have provided a note

and deed of trust that comported with what you
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believed to be the oral agteement, cotrect?
A. Tt’s possible, yes.

I)epositic;n of Curtis L. DeYoung, Traﬁscript, p. 106, In, 19 - pg. 107, In. 3. Further,
DeYoung admitted that several proposed trust deeds and promissory notes were
presented to him for approval, including a signed Deed of Trust, but he never
approved or recorded any of the proposed documents. At deposition, he testified as
follows: |

Would you agree with me that a trust deed was, in
fact, supplied to you in August of 2005?

You can provide as many trust deeds as you want,
but without a recordation, they don’t mean anything.
Could you have recorded it when it was provided to
you?

I presume so, if thcy were signed. The trust deed
prior to—I’m sure which one you'te talking about.
But a lot the trust deeds that I—the copy of the two
trust deeds were not signed.

Okay.

I was sent copies unsigned.

Okay. Did you approve of any of those trust deeds?
Recorded interests can be tecorded by anybody.

. That’s not—

By the owner of the property.

Mr. DeYoung, that’s not what I asked you, What I
asked you is: did you approve of any of the trust
deeds that were sent you by CornerStone?

The trust deeds were fine. The notes were not fine,
Okay. So you could have recorded any of the trust
deeds if they were fine; is that not cortect?

Yes.

. Okay. But you didn’t record them yourself for your
company?

They wete to be recorded by CotnerStone.

. That wasn’t my question. My question was: Did
you record them yourself?

No, I did not record them myself.

. Okay. And you did not record them on behalf of
your company?

No, I did not.

. Okay. And did you provide, at any point, a
promissory note and deed of trust that you were
comfortable with to CometSto éﬂt sxgnature”
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No.

. Could you have?

I could have.

. Okay. Butyou chose not to, correct?

A practice in waste of time for somebody who
wouldn’t sign something, that wasn’t what [ was
going to do.

Okay. Who wouldn’t sign something?

Neither Scott nor Brad.

. How do you know that?

The first note had no interest on it. ,

. Okay. That's—but I’m talking about if you had
provided documents for them to sign, you never did
that?

No, I did not.

Okay. So you really don’t know if you had provided
such documents they have signed it, correct?

A. No, I don’t know that.

PRPOP

OFOoFO

QP

Deposition of Cuttis DeYoung, Transctipt, pg. 101, In. 15 - pg. 103, in. 23.
Thus, by Plaintiffs own admission, it received several drafts of Notes and Deeds of
Trust, none of which it approved for recordation, and it failed or refused to provide -
its own dsafts of such documents for signature by Defendant, throughout the
relevant times to this proceeding. No evidence exists that Defendant fraudulently
induced Plaintiff's agreement to provide funding of the Subdivision project. No
evidence exists that Defendant did not intend to provide a Deed of Trust or
Promissory Note. What is apparent, however, is that there was no meeting of the
minds as to the rights and responsibilities of the parties, and there was no agreement
as to how any agreement was to be carried out between the parties. As such,
Defendant must be granted summary judgment on the Third Cause of Action
(Fraud) in Plaintif’s Amended Complaint, because Plaintiff is unable to prove ali
matetial elements required to sustain this cause of action.

E. Plaintiff cannot maintain a cause of action for breach of implied covenant

of good faith and fair dealing, 5 6-
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In the instant case, Plaintiff has alleged a breach of the covenant of good faith
and fair dealing by Defendant in its Seventh (sic) Cause of Action in its Amended
Complaint. Idaho law on this point is as follows:

“The implied covenant of good faith and fair dealing is a

covenant implied by law in the parties’ contract.” It

“arises only regarding terms agreed to by the parties.”

“The covenant requires that the parties petform, in good

faith, the obligations imposed by their agreement....”
Lettunich v. KeyBank National Association, 141 Idaho at 368, 109 P.3d at 1110,
citations omitted. Defendant, notwithstanding Plaintiffs failure to provide full
funding for the snbdivision project, made several payments to Plaintiff thtoughout
2004 and 2005 to reimburse the principal and interest owed to Plaintiff for funds it
actually lent to Defendant. Defendant has now paid the principal and interest owed
to Plaintiff, in full. Defendant attempted numerous titnes to obtain a pay-off amount
throughout 2004 and 2005, culminating in a payment in full in Janaary, 2006,
Defendant attempted numerous times to provide Plaintiff with a Note and Deed of
T'rust, requesting approval and acceptance by Plaintiff prior to xeéotding any Deed of
Trust. Approval, however, was never forthcoming from Plaintiff. Therefore, there is
no material issue of fact that Defendant did in fact attempt to honor its agreement
with Plaintiff to repay the principal and interest owed to Plaintiff,

Furthet, as noted above, any agreement entered into by Plaintiff and
Defendant were oral, and therefore, the Statute of Frauds is applicable. As discussed
above, the oral agreement of Plaintiff and Defendant is unenforceable under the
plain language of 1.C. §9-505(4) and (5) (as well as L.C. §9-508). Therefore, because

the agreement between the parties is unenforceable by operation of 1.C. §9-505(4)

and (5), “there are no obligations imposed by the agreement that the parties are
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RESPECTFULLY SUBMITTED this A%] day of Apil, 2007.

Lpir %w/

Penny No Shaul, Esq.
Attorney for Defendant

DEFENDANT’S MEMORANDUM 26 96~ 83
IN SUPPGRT OF MOTION FOR
SUMMARY JUDGMENT



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the Lgﬁ:@day of April, 2007, a true and correct
copy of the foregoing was delivered to the following persons(s) by:
Hand Delivery
xx__ Postage-prepaid mail

X Facsimile Transmission

A/QW/,///%W{/

Penny Norttéghaul Esq.
DUNN LAW OFFICES, PLLC

Stephen J. Muhonen, Esq.
RACINE, OLSEN, NYE, BUDGE
& BAILEY, CHARTERED

P.O. Box 1391

Pocatello, ID 83204-1391
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DUNN LAW OFFICES, PLLC
Robin D. Dunn, Esq., ISB #2903
Penny North Shaul, Esq., ISB # 4993
David L. Brown, Esq., ISB #7430
P.O. Box 277

477 Pleasant Country Lane

Rigby, ID 83442

(208) 745-9202 (1)

(208) 745-8160 (f)

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES,

) Case No. CV-06-140
INC., )
)
Plaintiff, ) DEFENDANT’S RESPONSE TO
) PLAINTIFFS MEMORANDUM
V8. ) IN SUPPORT OF MOTION FOR
) SUMMARY JUDGMENT
CORNERSTONE HOME BUILDERS, )
LLC., )
)
Defendant. )
)

COMES NOW Defendant, CORNERSTONE HOME BUILDERS, LLC,, by
and through its attorney of record, Penny North Shaul, Esq., and hereby submits the
following Response to Plaintiffs Memorandum in Suppott of Motion for Summary
Judgment.

I. FACTS

Please sce the Facts set forth in Defendant’s Memorandum in Support of

Motion for Summary fudgment, together with the affidavits and pleadings attached

thereto.,

1
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. ARGUMENT

A. Any agreement between Plaintiff and Defendant is unenforceable

putsuant to the Statute of Frauds.

1. The Statute of Frauds is élpplicable to this case.

Plaintiff argues that the Statute of Frauds (1.C. §9-503) does not bar tecovery
because “the parties did not intend to transfer any property in any way that would

bting the statute of frauds into play as to the payment of the $750.00 per lot
agreement.” Plaintiff claims that its sole contention, that Defendant has a
contractual obligation to pay $750.00 per lot at closing, and to secure said obligation
by note and deed of trust, does not involve a transfer of real property.

Idaho Code §9-503 states, in pertinent part:

No estate or interest in real property...can be created,
granted, assigned, surrendered, or declared, otherwise
than by operation of law, or a conveyance ot othet
insttument in writing, subscribed by the party creating,
granting, assigning, surrendering or declaring the same,
ot by his lawful agent thereunto authotized by writing,

Idaho Code §9-503, emphasis added. The Idaho Supreme Coust has held as follows:

A deed of trust is a conveyance of real property. 1.C.
§45-1513. To be valid, 2 conveyance of property requires
delivety of the instrument. McLaws v. Casey, 88 Idhao
348, 353, 400 P.2d 386, 389 (1965); see also Walter e.
Wilbite Revocable Living Trust v, Northwest Yearly
Meeting Pension Fund, 128 1daho 539, 547, 916 P.2d 1264,
1272 (1996). Delivery is sufficient when the grantor parts
with control of the deed and does not retain a right to
keep it. Williams v. Williams, 82 Tdaho 451, 455, 354
P.2d 747, 749 (1960). Delivery has not been
accomplished merely when the grantee knows of the
existence of a deed. Glander v. Glander, 72 1daho 195,

2
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199, 239 P.2d 254, 256 (1951).

Although fot practical putposes a deed of trust is only a
mortgage with power of sale, title to the real éstate does
pass for the purpose of the teust. Long v. Williams, 105
Idaho 585, 587-88, 671 P.2d 1048, 1050-51 (1983). Legal
title to the property is conveyed by deed of trust to the
trustee. 1.C. §45-1502(4). Like any deed of trust, a deed
of trust must be delivered to give it effect. Only after the
obligation secured by the deed of trust is satisfied is the
deed of trust re-conveyed to the grantor. L.C. §§ 45-1202,
45-1203.

Defendant A v. Idabo State Bar, 132 1daho 662, 664-65, 978 P.2d 222, 225-26 (1999).

Thus it is clear, that a deed of trust does in fact convey an interest in real property.
Plaintiff indicates it has sought and continues to seek a deed of trust and promissory
note from Defendant to secure funds it claims are due from Defendant. Plaintiff is
cleatly seeking cteation of an interest in the real propetty owned by Defendant, As
such, the Statute of Frauds is applicable to the facts of this case.

2. No written documents exist that fully satisfy the Statute of Frauds,

Plaintiff attempts to piece together a written memorandum of a third party to
satisfy the Statute of Frauds, through séveral documents, alleging “various
memorandums, notes and agendas evidencing the $750 per lot agreement” exist.
Idaho Code §9-503 requires that an instrument intended to create an interest in real
property be subscribed by the party intending to create the interest. Black’s Law
Dictionary defines the word “subscribe” as follows: “Literally to write undesneath,
as one’s name. To sign at the end of the document”. See also “subsctiber” (one who
writes his name under a written instrument; one affixes his signature to any

document, whether for the purpose of authenticating or attesting it, of adopting its
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terms as his own expressions, ot of binding himself by an engagement which it
contains”. BLACKS’ LAW DICTIONARY 1427 (6™ ed. 1990). In the instant case,
only one of the dbcuments relied upon By Plaintiff, and purported to memorialize the
alleged agteement is “subscribed” by anyone (Brad Kendrick, acting without
authority): an April 7, 2005 document titled “APS Financial Reconciliation, and
attached as Exhibit G to an affidavit of Brad Kendrick, submitted by Plaintiff in
support of its Memorandwm in Supporf of Motion for Summary Judgment. Second
Affidavit of Scott Tallman.

'The relevant portion of the “APS Financial Reconciliation” document is as

foliows:

Regarding the NOTE amount —~ Based on the above
numbets, the note amount should be $300,054.42.
would like to get this Note and Deed of Trust recorded,
in APS’s name, if we all agree on this amount,

Regarding the equity interest in the project to APS —1
have searched my notes, and literally every file I have,
but have found nothing. . However, I specifically recall
that we all discussed and agreed to an equity
participation of either $550 or $725 per home to APS. I
am therefore proposing a payment of $625 per home
which would equate to $175,000 to you as an equity
participant on the Single Family Homes and roughly
$20,000 on the Multi-Family Units, for a total of $195,000.
However, the last thing I want to do is short change you.
Thetefore if you remember the number to be different,
then let me know.

Nothiag it the above language details the number of lots contemplated, or number
of twin homes. There is no duration or due date; no discussion of the necessity to
provide a Deed of Trust of promissory note to secure any amount; and no discussion

of the respective parties’ right and obligatons relating to any agreement, In fact, the
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only reference to preparation of a note and deed of trust is in tegards to funds
actually loaned by Plaintff to Defendaﬁt, not to any sums owed on a per lot basis.
Further, Kendrick’s memorandum does not reflect a fixed payment per lot amount,
either. As the Idaho Supreme Coust held in Lexington Heights v. Crandlemire, 140

Idaho 276, 92 P.3d 526:

With respect to the Statute of Frauds, the issue is not
whether the parties had reached an agreement. The
issue is whether that agreement is adequately reflected
in their written memorandum, “{E}xecutoty contracts
and agreements for the sale of real estate must be
complete and speak in definite terms of all the
conditions, terms, and descriptions necessary to
constitute the contract.”  Allen v. Kitchen, 16 1daho 133,
141, 106 P. 1052, 1055 (1909).

Lexington Heights v. Crandlemire, 140 1daho 276, 282, 92 P.3d 526, (2004).

Further, the mere fact that Defendant acknowledged that the correct sum
discﬁssed was $750.00, per lot, at closing, does not prevent application of the statute
of frauds herein. The Idaho Court of A;ppeals, quoting WILLISTON ON
CONTRACTS, §27:10 at 89-90 (4" ed. 1999), stated:

“Ii]n order for the admission to operate to remove the
bar of the Statute, it must i fact be an acknowledgment
of the contract alleged, whether the admission is
contained in a complaint, responsive pleading,
deposition, other testimony, or otherwise in a judicial

proceeding.”
Treasure Valley Gastroenterology Specialists, P.A. v. Woods, 135 Idaho 485, 492, 20

P.3d 21, 27 (Ct.App. 2001). In Treasure Valley, the defendant refused to accept

several drafts of an employment contract, which included a non-compete clause,

priot to actually beginning employment with plaintiff. During discovery, the
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defendant acknowledged receiving drafts of the employment contract which

contained the non-compete clause. The Treasure Valley court affirmatively stated as

foliows:

“I[W]here the ‘admission’ consists of statements merely
confirming ...that the defendant had agreed to certain
terms different from those alleged by the plaintiff, it will
not operate to remove the alleged contract from the
Statute...” WILLISTON, §27:10, at 91-92. See also
Frantz, 111 Idaho at 1009, 729 P.2d at 1072, where we
held that there was no acknowledgment of an
employment contract with a noncompetition clause even
though the defendant did admit to a contract with all the
other terms as alleged.

Treasure Valley Gastroenterology Specialists, P.A. v. Woods, 135 Idaho at 491-492, 20

P.3d at 27-28. Defendant has never admitted to the alleged oral contract in the form

in which Plaintiff has alleged. Therefore, Plaintiff cannot now claim that

Defendant’s statements and pleadings have removed the facts of this case from
operation of the Statute of Frauds.

While the agreement at issue is not for the sale of real property, it involves
conveyance of an intetest in real property, as discussed above. The memorandum
upon which Plaintiff attempts to rely is vague and indefinite, and completely fails to
set forth the necessary terms of the agreement, as discussed above. Therefore, this
memorandum fails to satisfy the requirements of the Statute of Frauds, and

Defendant is entitled to summary judgment as a matter of law,

3. The doctrine of part petformance does not prevent application of the

Statute of Frauds to the facis of this case,

“Under Idaho law part performance per se does not remove a contract from
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the operation of the statute of frauds, Rather, ‘[t]he docttine of part performance is
best understood as a specific form of the more general principle of equitable
estoppel’” Treasure Valley Gastroenterology Specialists, P.A. v. Woods, 135 1daho at
491-492, 20 P.3d at 27-28; see also Lettunich v. Key Bank National Association, 141

Idaho 362, 367, 109 P.3d 1104, 1109 (2005). The elements of equitable estoppel are as
follows (as to the party to be estopped):

(1) Conduct which amounts to a false representation ot
concealment of material facts, or, at least, which is
calculated to convey the impression that the facts are
othetwise than, and inconsistent with, those which
the party subsequently attempts to assert; (2)
intention, or at least an expectation, that such
conduct shall be acted upon by the other party; (3)
knowledge, actual or constructive, of the real facts.

As to the party asserting estoppel applies, the following elements apply:

(1) Lack of knowledge and of the means of

knowledge of the truth as to the facts in question[;]

(2) reliance upon the conduct of the party estopped;

and (3) action based thereon of such a character as to

change his position prejudicially.
Treasure Valley Gastroenterology Specialists, P.A. v. Woods, 135 Idaho at 490, 20
P.3d at 26.

In the instant case, Plaintiff has failed to provide any evidence to this Court
that Defendant falsely represented or concealed material facts from Plaintiff at any
time relevant hereto. In fact, Plaintiff, through Curtis DeYoung, conceded it had no
evidence that Defendant did not intend to sign a Promissoty Note and Deed of Trust

at the time funds were loaned to it by Plaintiff. Deposition of Curtis DeYoung, p. 106,

in. 19-24. 1n addition, there is no evidence before this Court that Defendant induced
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Plaintiff to lend funds to it while intending to not repay the same, Further, there is
no evidence that Defendant did not originally intend to pay Plaintiff the sums it now

claims, per lot, at closing. Rather, the evidence before this Court is that Plaintiff

failed and refused to provide full funding for the subdivision project, and by virtue of

this breach by Plaintiff, Defendant was relieved of any oral obligation it chose to

honot. Thus, Plaindff is unable to prove the elements of equitable estoppel, and
therefore, the docttine of part performance does not bar operation of the Statute of
Frauds to this case.

In regards to the elements applicable to Plaintiff in an equitable estoppel
claim, Plaintiff is unable to prove “that the reliance by the party claiming estoppel
[is] teferable only to the contractual term that is in dispute.” Treasure Valley
Gastroenterology Specialist;, P.A. v. Woods, 135 1daho at 490, 20 P.3d at 26. Plaintff
has alleged that it is entitled to $750.00, per lot, at closing, due to Plaintiff bringing
the subdivision project to Defendant’s attention, and for loaning the down payment
required to purchase the subdivision, However, Plaintiff brought the subdivision to
the attention of Martin Pool neatly two years before Defendant was involved in the
project—there is no evidence before this Court that an agreement was entered into at
that time. Deposition of Martin Pool, p. 34, In. 13 — p. 35, In. 2. Plaintiff did in fact
loan funds to Defendant, but the fact that funds were loaned does not provide
evidence of the terms of the alleged oral agreement. It simply provides proof that
there was some form of oral agreement between the parties. Further, Plaintiff and

Defendant both agree that the funds actually loaned by Plaintiff were to be repaid at

ten percent (10%) interest, and in fact, were paid in full, including accrued interest,
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in January, 2006, Again, these facts do not provide proof of the actual terms of the
alleged oral agreement. The standard which must be applied is that “performance in
reliance upon an oral promise must be explainable only by existence of the promise.
The performance must evidence the promise.” Treasure Valley Gastroenterology
Specialists, P.A. v. Woods, 135 1daho at 490, 20 P.3d at 26, quoting Ffantz v. Parke,
111 Idaho 1005, 1111, 729 P.2d 1068, 1074 (Ct.App. 1986). Plaintiffs conduct with |
Defendant {discussing the project, loaning funds) is certainly equally explainable by
the fact that it was negotiating to receive, and did in fact receive a fixed interest rate
on funds loaned. Therefote, Plaintiff cannot prove its reliance upon the conduct of
the parties is referable only to the alleged agreement to pay $750.00, per lot, at
closing. Thus, the Statute of Frauds applies to the oral agreement herein, and
Defendant is entitled to summary judgment as a matter of law.

B. Plaintiff cannot support any causes of action against Defendant arising

out of a claim based upon breach of contract.

The Idaho Court of Appeals set forth the applicable definition and elements
of a contract in Atwood v, Western Construction, Inc., 129 1daho 234, 923 P.2d 479,

___ (Ct.App. 1996):

A contract is “a promise ot set of promises for the
breach of which the law gives a remedy, or the
performance of which the law in some way recognizes as
a duty.” RESTATEMENT (SECOND) OF
CONTRACTS, 1 (1981). A promise is “a manifestation
of intention to act of refrain from acting in a specified
way, so made as to justify a promise in understanding
that a commitment has been made, Id,, §2. A
distinction must be recognized between promises and
mere statements of opinion or prediction. In making
this distinction, the inquirty is whether a teasonable
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petson in the position of the listener would conclude
that the speaker had made a promise or only expressed
an opinion, prediction or expectation. See
RESTATMENT (SECOND) OF CONTRACTS, 2,
Comment f (1981); J. Perillo, CORBIN ON
CONTRACTS, §L15 (1993). This is a factual issue and
therefore ordinarily is to be determined by a jury,
However, if the evidence relating to the alleged promise
is not conflicting and admits but one infetence, the
court may decide the issue as a matter of law, Waison v,
Idahbo Falls Consolidated Hospitals, Inc., 111 Idaho 44,
47,720 P.2d 632, 635 (1986); Jobnson v. Ailied Stores
Corp., 106 Idaho 363, 368, 679 P.2d 640, 645 (1984).

Atwood v. Western Construction, Inc., 129 ldaho 234, 238, 923 P.2d 479, ___ (Ct.App.
1996). “There are essentially three types of contractual arrangements: express
contracts, conttacts implied in fact, and contracts implied in law.” Podolan v, Idaho
Legal Aid Services, Inc., 123 1daho 937, 942, 854 P.2d 280, 285 (Ct.App. 1993). The
Podolan coutt stated:

Exptess contracts require that the parties expressly
agree regarding a transaction. Contracts implied in fact
are those where there is no express agreement but the
conduct of the parties implies an agreement from which
the contractual obligation arises. To find such a
contract, the facts must be such that the intent to make
a contract may be fairly inferred. Contracts implied in
law—also known as quasi contracts, unjust enrichment,
ot restitution-—are not contracts at all but are obligations
imposed by law to provide a remedy without tefetence to
the intentions or expressions of the parties.

Podolan v, Idabo Legal Aid Services, Inc., 123 Idaho 937, 942, 854 P.2d 280, 285

(Ct.App. 1993), citations omitted.

1. There is no express contract between the parties hereto,

Black’s Law Dictionary defines an “express contract” as “an actual
agreement between the parties, the terms of which ate openly uttered or declared at
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the time of making it, being stated in dlistinct and explicit language, either orally or
in writing.” BLACK’S LAW DICTIONARY 323 (6" ed. 1990). In the instant case,
there is no dispute that any agreement alleged between the parties was oral—no
written contract exists. Defendant has not denied that there was an oral agreement
between the parties hereto, to the extenlt that in exchange fot Plaintiff providing full
funding to the subdivision project, Defendant would repay all funds loaned at ten
petcent (10%) interest, plus $750.00, per lot, at closing. Further, Defendant has even
admitted that the sum discussed was to be fixed at $750.00, per lot, at closing.
However, Defenidant has always a,Hegeci that the oral agreement to pay the contested
sums was contingent upon Plaintiff providing full funding of the subdivision ptoject.

Plaintiff claims there is no féctual support for Defendant’s position that the
$750.00, per lot, at closing, was contingent upon full fanding of the subdivision.
However, Plaintiff's Amended Compiailnt (which is vetified), filed with the Court on
October 4, 2006, alleges as follows:

12. Following the initial wire transfer to Cornerstone

and/or it manager(s) and/or its member(s) or
individual(s) affiliated thereto, Plaintiff continued to

provide capital to Cornerstone through February
2004, with such capital to be utilized on the
development of the land as described above and in
the aforementioned Warranty Deeds.

13. Prior to Plaintiff's agreement with Cornerstone
and/ot it manager(s) and/or member(s) or
individual(s) affiliated theteto, to provide the
foregoing stream of financing for the above
mentioned construction and subdivision project,
Cotnerstone and Plaintiff verbally agreed to certain
repayment terms, including but not limited to, an
interest rate of ten percent (10%) per annum on the
monies lent, a promissory note and deed of trust on
the land in the construction and subdivision project,
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as well as an agreement between Cornerstone and

Plaintiff that Plaintiff was to receive $750.00 per lot

sold in the project.
Second Affidavit of Penny North Shaul, (emphasis added to quoted paragraphs).
Plaintiffs own pleadings support the testimony of Scott Tallman, the sole remaining
member of Defendant. Tallman testified at deposition that he always understood the
agreement to be that Plaintiff would provide the down payment to putchase the
subdivision, but also that Plaintiff would fund the project thirough completion.
Plaintiff siow tries to explain that it sent subsequent wires (after the original wire on

September 30, 2003) “to help them get going” (meaning Defendant). Deposition of

Curtis DeYoung, p. 72, In. 22—p.73, In. 1.

Plaintiff also now is claiming it had an option to loan additional funds to
Defendant, but not a duty pursuant to any agreement. Howevert, this contention is
not supported by Plaintiff’s own pleadings, as set forth above—Plaintiff alieged that
it entered into an agreement to provide a “stream of financing” to Defendant to be
used in the subdivision project. No where, until recently, has Plaintiff alleged it had
an optional agreement to provide funding. There is factually no reason for Plaintiff
to have continued to provide funding to Defendant but for the fact that it had an
obligation to Defendant to continue to provide a “stream of financing®.

Plaintiff attempts to show that Scott Tallman did not have first hand
knowledge of any alleged oral agreement between Plaintiff and Defendant. In fact,
Scott Tallman did first hear of the project from Martin Pool. However, he was
present duting numerous conversations with Pool, Reyes, Kendrick and DeYoung,

whetein these individuals were all discussing the project. Second Affidavit of Scott
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Tallman; Deposition of Curtis DeYoung, p. 67, In. 10-16. Further, Scott Tallman
spoke with Curtis DeYoung petsonally regarding Plaintiffs commitment to provide
full funding of the project to Defendant. This conversation took place while he was
still in Spokane with DeYoung and Kendrick, when these individuals were there
negotiating the purchase of the subdivision. Second Affidavit of Scott Tallman.
Clearly, Scott Tallman had first hand knowledge of any agreements and/or
negotiations between Plaintiff and Defendant.

In addition to the contested provision of the oral agreement, as noted above,
Plaintiff has failed to provide evidence to this Coutt that the terms and conditions of
the oral agreement were concise and detailed: there‘ is no maturity date ot due date;
there is no legal description of the real property implicated; there is no defined
numbet of lots implicated; there is no documentation which references a note and
deed of trust specific to the oral agreement. Thus, Plaintiff cannot prove that there
was an express oral contract between the parties hereto.

As discussed above, the terms of the alleged oral agreement are not definite
and concise, and fail to form a complete express contract. It follows, then, that
Defendant cannot be held to have breached an express oral contract, given that one
did not, in fact, exist. Therefore, Defeqdant is entitled to summary judgment as a
matter of law.

2. There is no implied in fact contract between the parties hereto.

As discussed above, an implied in fact contract is one in which thete is no
express agreement, but the conduct of the parties is such that it implies an

agreement from which obligations arise. As noted above, there is no express oral
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agreement in this case. Neither, however, is there an implied in fact contract. The
only implied in fact contract that can bé inferted from the conduct of the parties is
that Plaintiff agreed to loan funds to Defendant, which Defendant agreed to repay.
Plaintiff had disclosed the subdivision project to Martin Pool neatly two years before
Defendant even existed—no money was owed by any party to any patty for that
disclosure. Plaintiff loaned funds, t‘hroﬁgh several transactions, from September 2003
through February 2004—all these funds were repaid, at the agreed-upon intetest, in
several installments, and in any event, in full by January 2006. Even Brad Kendrick’s
memotandum dated April 7, 2005, fails to provide support for an implied in fact
contract—again, it fails to specify a suﬁ: certain, lots implicated, dur_ation of
agreement, ot any requirement of security documents.

3. Defendant did not breach any contract.

As noted above, there is factual suppott in Plaintiff's own pleadings in its
Amended Complaint that Plaintiff was 6bligated to provide a “stream of financing”
to Defendant to complete the subdivision. After the original wire transfer in
September, 2003, Plaintiff wired several smaller loans to Defendant. Altogether,
these sums totaled just under $500,000.00. Plaintiff never provided a promissory note
ot deed of trust for Defendant’s execution to secure these sums. Second Affidavit of
Scott Tallman. Plaintiff certainly had the opportunity to provide such documents as
the lender in this transaction. Deposition of Curtis DeYoung, p. 103, 1n. 2-7. In
Februaty 2004, Scott Tallman received a call from Curtis DeYoung, on behalf of
Plaintiff, indicating it had run out of fu¥1ds, and was bowing out of the project.
Second Affidavit of Scott Tallman. On behalf of Defendant, Scott Tallman was then
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DEFENDANT’S RESPONSE TO WA
{

PLAINTIFF'S MEMORANDUM 80—
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT



forced to seek financing from an alternate source in order to keep the subdivision

project going. Second Affidavit of Scott Tallman.

As noted above, Defendant does not concede that there was either an express
or implied in fact contract in this case. Further, the Statute of Frauds precludes
enforcement of any contract that may exist in the instant case. However, assuming
for the sake of discussion only, that an oral contract existed that was enforceable, the
party who initially breached such agreement is Plaintiff. Plaintiff claims there is no
factual support for Scott Tallman’s testimony regarding the call he received from
Curtis DeYoung. Howevet, at deposition, the following exchange occurred:

Q. Okay. Are you specifically denying today that you
informed Mr. Tallman you were not going to provide
any further funding for ComerStone Home Builders
because you were out of money?

A. No, I am not denying that. I'm just saying, I don’t
recall a conversation that went like that.

Deposition of Curtis DeYoung, p. 48, ln. 10-16. According to Scott Tallman,
DeYoung indicated Plaintiff was “out of money”. DeYoung did 1101;' deny this
convetsation at deposition, but did, in fact, deny that he was out of money.
Deposition of Curtis DeYoung, p. 49, In. 8. Futther, in response to Defendant’s
written discovery request (Request for Admission No. 2), Plaintiff's verified tesponse
was, in pertinent part, as follows:

Plaintiff did loan all the money which it agreed to loan
and when such funds were exhausted, plaintiff provided
funding sources which were willing and able to provide
additional fanding. Plaintiff specifically indicated that it
was ready, willing and able to provide funding at the rate
of 12% per annum and with 4 basis points on the loan,
but defendant indicated that it could obtain a cheaper
loan elsewhere and refused plaintiff's offer to provide
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additional funding ....

Affidavit of Penny North Shaul, Clearly, Plaintiff has admitted it exhausted the
sources it was using to provide funds at the agreed-upon interest to Defendant.
Cleatly, Plaintiff was not capable of completing its obligation to provide funding at
ten percent (10%) interest. Thus, Defendant herein submits that Plaintiff breached
any otal agteement then in existence between the parties hereto by failing to provide
funding at the agreed-upon rate of interest, throughout the subdivision project.

According to Scott Tallman, as well as Brad Kendrick, Defendant made
numerous attempts to determine the amount of funds owed to Plaintiff, and to
submit proposed Deeds of Trust and Promissory Notes. According to Scott
Tallman, a proposed Note was sent to Plaintiff, in June, 2004, to try to get Plaintiff’s
attention, due to its failure to communicate with Defendant. Second Affidavit of
Scott Tallman. In September 2005, in response to a proposed Deed of Trust and
Promissoty Note, which accurately reflected the remaining principal owed, Plaintiff
indicated, through DeYoung, it would not loan any further funds to Defendant.
Second Affidavit of Scott Tallman. At deposition, Plaintiff admitted the Deed of
Trust was accurate. Deposition of Curtis DeYoung, p. 102, In. 10-17. 1t could have
been recorded, in fact, Further, Defendant was not trying to botrow more funds from
Plaintiff—it was merely tryitig to fulfill its obligations regarding the funds loaned by
providing security documents. Second Affidavit of Scott Tallman. In any event, at
the point when Plaintiff again stated it ﬁrould not provide funding to Defendant
(affirming its intention to not honor any oral commitment it had to Defendant), only
approximately forty-nine (49) houses were completed. Second Affidavit of Scott
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Tallman,

Defendant attempted repeatedly to obtain correct figutes to include in
intended promissory notes and/ot deeds of trust. Second Affidavit of Scott Tallman;
Deposition of Brad Kendrick, p. 120, In. 14—p. 121, In. 1. Defendant was forced to
obtain alternate financing in the midst of a huge financial undertaking, after relying
on Plaintiff's promise to provide a “stream of financing” for the project.
Unfortunately, Defendant relied upon Plaintiff’s promise, to its detriment. Further,
Defendant relied upon Plaintiff's assertion that it was bowing out of the project,
thereby releasing Defendant from any obligation to Plaintiff, since Plaintff was
unable to provide full funding of the project. Plaintiff breached any oral.agreement
that may have existed first, and therefore, Defendant was released from any further
obligations to Plaintiff. As such, Defendant is entitled fo summary judgment as a
matter of law.

C. Defendant’s defense putsuant to IRCP 12(b)(6) can be treated as a motion

for summary judgment by this Court,

Defendant concedes it did not file a separate motion pursuant to IRCP
12(b)(6). However, this Court may treat Defendant’s affirmative defense as 2 motion
for summary judgment, based upon the record herein, the pleadings on file, and the
affidavits and deposition testimony submitted by the parties. Idaho Rule of Civil
Procedute 12(b). In the instant case, all payments made by Defendant were required
by Plaintiff to be sent to a Master Trust Account maintained by Plaintiff, presumably
on behalf of its seif-directed IRA/retirement clients. Defendant has directed

discovery to Plaintiff to determine the true source of funds loaned, or held out by
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Plaintiff to have originated from it. However, Plaintiff has refused to answer such

| discovery to date. Defendant can only surmise that the true source of the funds
loaned to Defendant are in fact from the self-directed IRA/retirement clientele of
Plaintiff, and therefore not from Plaintiff itself. 'T'hus, Plaintiff is not entitled to the
telief it is tequesting, in that it truly did not lend the funds, and all funds loaned by
the actual sources have since been repaid, plus interest. Thus, Defendant is entitled
to summary judgment as a matter of law because nothing is owed to the Plaintiff,
The Plaintiff is entitled to nothing because the funds were supplied by third parties.
Summary judgment must be granted in favor of the Plaintiff,

D. Defendant is entitled to the protection of the Statute of Frauds,

Defendant has set forth its affirmative defense that Plaintiff is batred from
tecovery by application of the Statute of Frauds. Defendant has discussed this
defense exhaustively in both its Memorandum in Support of Motion for Summary
Judgment, filed with the Court on April 24, 2007, as well as above. Defendant will
not herein revisit the same arguments, but incotporates and realleges them by
reference herein.

E. Defendant is entitled to summary judgment based upon accord and
satisfaction,

Defendant does not dispute the elements of accord and satisfaction as set
forth by Plaintiff. Defendant is entitled to summaty judgment as a matter of law on
this issue. First, thete is no question there is a bona fide dispute as to whether any
amount is owed to Plaintiff. Hence, the instant litigation exists. Second, Defendant
did in fact tendef $187,591.35, to satisfy the debt owed to Plaintiff by Defendant for
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funds loaned to Defendant. This payment was addressed on the record on January
24, 2006. From Defendant’s perspective, said sums were certainly tendered to totally
satisfy the debt it owed to Plaintiff. Plaintiff accepted said payment in total
satisfaction of the tepayment of loans made to Defendant. While Defendant agreed
that Plaintiff would be allowed to amend its complaint, it in ho way conceded that
there was a continued debt owed to Plaintiff. As argued above, there is no
enforceable contract regarding the claims Plaintiff now raises. Therefore, because
the actual loans to Defendant by Plaintiff have nm.:v been satisfied, Plaintiffs claims
are barred by accord and satisfaction. Defendant is entitled to summary judgment as
a matter of iaw.

F. Plaintiff is not entitled to recovery from Defendant pursuant to the
affirmative defense of detrimental reliance.

In order to sustain a defense of detrimental reliance, Defendant must
establish the following: Defendant “mpst show that [it] reasonably and fustifiably
relied on 2 specific promise of the offending party and suffered substantial and

foreseeable economic loés when relying on the promise.” Podolan v. Legal Aid
Services, Inc., 123 Idaho 937, 943, 854 P.2d 280, 286 (Ct.App. 1993). In the instant
case, Plaintiff, through DeYoung, specifically ptomised to ﬁefendant, through Scott
Tallman, immediately following the meeting with Old West, while still in Spokane,
Washington, that Plaintiff would fund the subdivision project to completion. Second
Affidavit of Scott Tallman. This is bome out by Plaintiff’s allegations in its

Amended Complaint, wherein in it alleges it was to provide a “stream of financing”

to Defendant to be used in the subdivision project.
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Defendant began construction and improvements in the subdivision, based
upon Plaintiffs promise to provide fundm,g Second Affidavit of Scott Tallman. Of
necessity, Defendant was requited to hire subcontractor crews to perform
construction work within the subdivision. Second Affidavit of Scott Tallman.

Defendant incurred the Hability of paying the subcontractors for the wotk they
petformed relating to construction within the subdivision. Second Affidavit of Scott
Tallman. Thus, when DeYoung called Taflman at the end of February 2004, and
notified him that Plaintiff was bowing out of the project, Defendant was forced to try
to find another source of funding for the subdivision, suffering the foreseeable
economic hardship of inability to pay its debts, including payment of subcontractors

who had alteady performed wortk within the subdivision. Second Affidavit of Scott

Tallman. Based upon PlaintifPs histoty of providing funding to Defendant relating
to the subdivision project, Defendant’s reliance upon the promise of a “stream of
financing” was reasonable and justifiable. Defendant incurred the debt and ﬁabiﬁty
owed to the subconttactors in reliance upon said specific promise, and was only able
to satisfy its obligations to the subcontractors through its own efforts with another
lender. Further, had Defendant not obtained another source of funding, once
Plaintiff breached its specific promise to fund the project, Defendant could have
foreseeably lost its ability to satisfy the outstanding balance owed to Old West on the
property, and therefore, lost its ownetship of the subdivision.

Defendant was also given a second specific promise from Plaintiff, in the
form of its notice that it was out of funding, and was bowing out of the project.

Defendant relied up DeYoung’s statement on behalf of Plaintiff, and obtained
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alternate financing. Further, relying on; Plaintiff's notice that it was no longer going
to be involved in the project, Defendant assumed Plaintiff was no longer entitled to
any payment other than to repay funds loaned by Plaintiff. Defendant’s reliance
upon Plaintiff's withdrawal from the project was reasonable and justified under the
circumstances—Plaintiff was no longef actively participating in the project in that it
was no longer funding the project.

Defendant is now subjected to this litigation and potential liability for relying
upon Plaintiff's refusal to provide any further funding of the project. Plaintiff has
been reimbutsed fully for all funds loanled, plus interest. It now attempts to recover
essentially half again of the funds it actually loaned to Defendant. Defendant relied
to its detriment on Plaintiff's promise to remove itself from the project, and therefore,
Plaintiff is estopped from asserting it is now owed any sums by Defendant, when
Plaintiff failed to complete the terms of its agreement with Defendant. Therefore,
Defendant is entitled to summary judgment as a matter on law on this point.

G. Plaintiff has failed to confer a benefit on Defeadant.

Defendant is entitled to prevail on the defense that Plaintiff failed to confer a
benefit on Defendant. Defendant herein realleges its argument above tegarding
Plaintiff's breach of contract claim. Plaintiff bmﬁght the subdivision project to
Martin Pool’s attention neatly two years before Defendant became involved in the

project. Deposition of Martin Pool, p. 30, In. 4-8. At that time, Pool declined to
engage in the project. Id. Importantly, Plaintiff itself did not embatk on the project

at that titne, either. Deposition of Curtis DeYoung, p. 26, In. 23-25. Neatly two years

later, when Scott Tallman entered the picture, the subdivision project became more
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viable. However, until his involvement, no action was being taken in regards to the
subdivision, by Pool, Kendrick, Reyes, DeYoung, ot Plaintiff. Deposition of Martin
Pool, p. 34, In. 3-12. Plaintiff had no ownership interest in the subdivision—at best, it
kad knowledge of a potential project, ‘blut it had shared that same knowledge nearly
two years earlier, with no tesult, to Mattin Pool. Plaintiff could not and did not
develop the subdivision on its own. Plaintiff was not the only party with knowledge
of the subdivision—any third party could have stepped in and developed the project.

In fact, had Plaintiff not oﬂ’eted‘to fund the subdivision project, Tallman
would have still pursued the project himself. Affidaivt of Scott Tallman. Had
Tallman pursued the project himself, he would have found financing, and repaid said
financing pursuant to a financing agreement—just as Defendant did with Plaintiff.
It is true that Defendant was able to bortow the original down payment on the
property, due to Plaintiff's agreement to loan funds. Itis also true that Plaintiff
provided several smaller loans through February 2004. The only benefit Plaintiff
conferred on Defendant was loaning funds (and not even as fully agreed upon) to
Defendant-—for this benefit, Plaintiff h;as been reimbursed in full, plus accrued
interest. The fact that Defendant is now realizing neasly three (3) million doliars
through its own efforts at construction and development within the subdivision is not
relevant—it does not prove that Plaintiff conferred a benefit on Defendant.
Defendant is entitled to summary judgrﬁent as a matter of law on this point.

H. Plaintiff is not entitled to damages,

Plaintiff alleges it is entitled to damages for breach of contract. Defendant

herein realleges its arguments set forth in its Memorandum in Support of Motion for
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Summary Judgment. Further, as set forth above, there is no enforceable agreement
between the parties hereto. It follows that any propetty purchased by Defendant
within the subdivision, pursuant to a riéht of first refusal, is not subject to any
unenforceébie oral agreement between the parties, as well Defendant is entitled to

summary judgment as a matter of law that Plaintiff is not entitled to any damages,

I. Plaintiff is not entitled to an award of attorneys fees and costs.

Defendant agrees that the pattie;s hereto were involved in a commercial
transaction, and thus, 1.C. §12-120(3) is applicable. However, based upon the case
law and statutes set forth above, thete is no enforceable contract between the parties
hereto, and thus, Plaintiff is not entitled to the relief it seeks against Defendant.
Given that no enforceable contract exis¥s between Plaintiff and Defendant,
Defendant is entitled to prevail in this case as a matter of law. As such, Defendant is
entitled to an award of attorneys fees and costs against Plaintiff pursuant 1.C. {12-
120(3).

I CQNCLUSION

Based upon the foregoing, Defendant is entitled to summary judgment
against Plaintiff, on Plaintiffs Amended Complaint, in its entitety. Further,
Defendant is entitled to an award of attorneys fees and costs against Plaintiff,
putsuant to 1.C. §12-120(3). |

RESPECTFULLY SUBMITTED this Zg day of May, 2007.

Y

Penny North Shaul, Esq.
Attorney for Defendant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the _ 2% day of May, 2007, a true and correct
copy of the foregoing was delivered to the following persons(s) by:
Hand Delivery
xx __ Postage-prepaid mail

xx. __ Facsimile Transmission

Lé/?/?/ﬂ&// %ﬁ/éy/

Pe?my Nor@Shaul, Esq. \
DUNN LAW OFFICES, PLLC

Stephen J. Muhonen, Esq.
RACINE, OLSEN, NYE, BUDGE
& BAILEY, CHARTERED

P.O. Box 1391

Pocatello, ID 83204-1391
FACSIMILE: 208-232-6109
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Daniel C. Green (ISB No. 3213) R

Stephen J. Muhonen (ISB No. 6689) e v B R

RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED

P.0O. Box 1391

Pocatello, Idaho 83204-1391

Telephone: (208)232-6101

Fax: (208)232-6109
Attomey for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, INC. Case No. CV-06-140

)
)
Plaintiff, )

) PLAINTIFF’S RESPONSE TO

V8. ) DEFENDANT’S MOTION FOR

) SUMMARY JUDGMENT

CORNERSTONE HOME BUILDERS, )
)
)
)
)

LLC.,

Defendant.

COMES NOW Plaintiff, AMERICAN PENSION SERVICES, INC., a Utah corporation
(hereafter “APS™), that is authorized to do and is doing business in the State of Idaho by and through
its attorneys of record, and hereby submits its response to Defendant’s (“Cornerstone’s”) Motion for

Summary Judgment.

INTRODUCTION

Cornerstone is seeking an entry of Judgment in its favor based upon its Memorandum in
Support of its Motion for Summary Judgment. In its memorandum, Cornerstone argues it is entitled
to judgment in its favor as a matter of law based upon the following defenses: (1) APS’s Verified

Complaint fails to state a claim for which relief may be granted; (2) Recovery sought by APS is
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prevented by the Statute of Frauds; (3) Cornerstone has not been unjustly enriched; (4) APS cannot
maintain its action for fraud; and (5) APS cannot maintain its action against Cornerstone for
Cornerstone’s alleged breach of the covenant of good faith and fair dealings.

For the following reasons and those outlined in APS’s Motion for Summary Judgment, with
its supporting memorandum and affidavits, as well as the Second Affidavit of Stephen J. Muhonen
submitted herewith, each and every defense raised by Cornerstone fails. APS is entitled to this
Court’s denial of Comerstone’s Motion for Summary Judgment and entry of Judgment awarding
APS the unpaid balance in the sum of $750.00 per lot within the developed subdivision identified
and described in Plaintiff’s Amended Complaint, together with all accrued interest on said sums and
together with its reasonable attorney fees and costs incurred.

ARGUMENT

I STANDARD FOR SUMMARY JUDGMENT.

In its memorandum in support of its Motion for Summary Judgment, APS has already
briefed the applicable standard in Idaho which supports this Court’s awarding summary judgment
in favor of APS. As a convenience for the Court, APS incorporates in this response the standard for
summary judgment set forth in its original memorandum and respectfully refers the Court to said
memorandum.

11. APS’s AMENDED COMPLAINT STATES VALID CLAIMS.

As asserted in APS’s Memorandum in Support of its Motion for Summary Judgment, the first
affirmative defenseraised by Cornerstone, whichis LR.C.P. 12(b)(6), is improperly plead and cannot
act as a bar to recovery by APS. The prior version of LR.C.P. 12(b)(6) allowed a party to plead in

its answer to a complaint that the complaining party had failed to state a claim upon which relief
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could be granted. However LR.C.P. 12(b)(6) was amended on July 1, 2004. LR.C.P. 12(b)(6) now
reads as follows: “Every defense, in law or fact, to a claim for reliefin any pleading, whether a claim,
counterclaim, cross-claim or third-party claim, shall be asserted in the responsive pleading thereto
if one is required, except that the following defenses shall be made by motion: . . . (6) failure to state
a claim upon which relief can be granted . . .” See, LR.C.P. 12(b)(6) (italics added). Comerstone
failed to raise its LR.C.P. 12(b)(6) claim in a proper motion before it filed its answer to APS’s
complaint. For this reason, Comerstone has failed to préperiy plead its LR.C.P. 12(b)(6) claim and
has therefore waived this defense. Because this defense has been waived it cannot prevent APS from
obtaining summary judgment as requested.

Even if Cornerstone were allowed to proceed with its 12(b)(6) defense, Cornerstone cannot
sustain its own burden that APS’s Amended Complaint fails to state a claim for which relief may
be granted. “In determining whether a complaint states a cause of action, every reasonable
intendment will be made to sustain it.” Ernstv. Hemenway and Moser, Co, Inc., 120 Idaho 941, 945,
8§21 P.2d 996, 1000 (Idaho Ct. App. 1991), modified, 126 Idaho 980, 895 P.2d 581 (1995). “For
a complaint to be dismissed under Rule 12(b)(6) on the ground that the complaint fails to state a
claim, it must appear beyond doubt that the piaintiff can prove no set of facts in support of his claim
which would entitle him to relief.” Id at 946, 8§21 P.2d at 1001.

Comnerstone argues that the Amended Complaint fails to state a claim because APS is a third
party administrator for pension plans, thus “[ajny payments owed under an enforceable contract
would be oﬁzed to the actual participants in such pension plans or IRAs, and not the Plaintiff herein.”
(Def’s. Mem. Supp. Mot. Summ. J. at 9). Cornerstone then asserts that APS does not have standing

in this case since if money is owed, it is owed to pension plan participants and not APS. Id. This
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argument is without merit and fails for several reasons. First, Cornerstone, unequivocally admits
there is a contract between APS and Cornerstone. (Answer § 13.) The only issue, from
Cornerstone’s perspective, is not whether there was a $750 per lot agreement (Cornerstone readily
admits that it made the $750 agreement with APS), but whether payment of $750 per lot to APS by
Comerstone was contingent upon APS providing full funding for the entire development project.
id.

Additionally, Idaho Rule of Civil Procedure 17(a) provides, in pertinent part:

Every action shall be prosecuted in the name of the real party in interest. An

executor, administrator, personal representative, guardian, conservator, bailee, trustee

of an express trust, a party with whom or in whose name a contract has been made

for the benefit of another, or a party authorized by statute may sue in this capacity

without joining the party for whose benefit the action is brought; and when a statute

of the state of Idaho so provides, an action for the use or benefit of another shall be

brought in the name of the state of Idaho.
IDAHO R. Civ. P. 17(a) (emphasis added).
This rule specifically allows and supports APS’s ability to bring this action. Whatever relationship
APS has with its pension plan participants literally has no bearing in this case with Cornerstone.
However the funds collected by APS are distributed to pension plan participants, once again, has
absolutely no bearing on the confract between APS and Comerstone. Cornerstone is not a pension
plan participant with APS and as such, APS has no fiduciary obligation, disclosure obligation or
otherwise to Cornerstone regarding the collection and distribution of the $750 per lot owed to APS.

For these reasons and those enumerated in APS’s memorandum submiited in support of its

Motion for Summary Judgment, Cornerstone’s affirmative defense of failure to state a claim fails

and APS is entitled to judgment on this issue as a matter of law.
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III. CORNERSTONE’S STATUTE OF FRAUDS DEFENSE DOESNOT APPLY.

In its Answer, Cornerstone pled the affirmative defense of the Statute of Frauds stating,
“[TThis transaction involves real estate, and such transaction was never feduced to writing.” (Answer
V.) The Statute of Frauds as it relates to real estate is the only portion of the Statute of Frauds
pled as an affirmative defense in Comerstone’s Answer. Id. “In pleading to a preceding pleading,
a party shall set forth affirmatively . . . statute of frauds . . . and any other matter constituting an
avoidance or affirmative defense.” IDAHO R. C1v. P. 8(c). “The statute of frauds defense is an

affirmative defense which must be specifically raised by the pleadings.” Paloukos v. Intermountain

Chevrolet Co,, 99 Idaho 740, 744, 588 P.2d 939,943 (1978)(emphasis added).

The Statute. of Frauds as it relates to real estate is found in Idaho Code 9-505(4). In
Cornerstone’s Memorandum in Support of Motion for Summary Judgment, Cornerstone argues the
applicability of 1.C. 9-505(4), but then also argues 1.C. 9-505(5), which relates to the promise to lend
money, and L.C. 9-508, which deals with real estate commissions. By failing to affirmatively and
specifically plead the other sections of the Statute of Frauds in its Answer, Commerstone has waived

its ability to present these additional defenses.

Assuming arguendo that Cornerstone has not waived its right to utilize these other sections
of the Statute of Frauds, as explained in APS’s Memorandum in Support of Motion for Summary
Judgment and herein below, the Statute of Frauds is not applicable in this case. Even if it were, the

writings that exist and which are part of the record before the Court fully satisfy any Statute of

Frauds requirements.
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A. Idaho Code 9-505(4) is not applicable in this case.

Idaho Code 9-505(4) pertains to “An agreement . . . for the sale, of real property, or of an
interest therein. . . .” IDAHO CODE § 9-505(4) (Michie 2004). Neither APS nor Cornerstone is
selling any real property. No facts alleged and no evidence produced by either party evidences any
“sale” of real property. This case relates to monies lent by APS to Cornerstone so that Cornerstone
could buyreal property from a third party. (Am. Compl. 4 13; Answer 9§ 13.) The agreement in issue
pertains to security for monies lent by APS to Cornerstone and payment of the $750 per lot to APS,
which was a condition of payment by Comerstone to APS due to APS bringing the project
opportunity to Cornerstone. (Pool Affq 16; Kendrick Aff. 9 16; See generally Dep. of Curtis
DeYoung at 99, lines 6-20.) Idaho Code 9-505(4) simply does not apply because neither of the

parties were selling real property or selling an interest in real property to the other party.

Most importantly, even if 1.C. 9-505(4) were somehow deemed by the Court to apply to this
case, a sufficient writing exists which fully satisfies the Statute of Frauds. The Statute of Frauds
requirement concerning a transfer in real property is satisfied when an instrument in writing exists
that is subscribed by the party creating, granting, assigning, surrendering or declaring the same, or
by his lawful agent thereto. See IDAHO CODE § 9-503 (Michie 2004). In this case Cornerstone
admitted that Brad Kendrick was the Member Manager of Cornerstone. (Pool Aff.Y 10; Kendrick

Aff. 9 9; Dep. of Scott Tallman at 13, lines 3-20.)

Comerstone’s agent, Mr. Kendrick drafted multiple memorandums, agendas and notes

memorializing the agreement of payment of $750 per lot by Comerstone to APS. (Kendrick Aff. 49

17, Bx. C, 18, Ex. D, 35, Ex. G, 38, Ex. H, 39, Ex. 1, 40, Ex. J.) The April 2005 memorandum
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identified as Exhibit G in Mr. Kendrick’s affidavit, which is signed by Mr. Kendrick is particularly

insightful since it was drafted by Cornerstone’s Member Manager and reads in part, as follows:

Regarding the equity interest in the project o APS - I have searched my notes,
and literally every file I have, but have found nothing. However, I Speciﬁcally recall
that we all discussed and agreed to an equity participation of either $550 or $725 per
home to APS. | am therefore proposing a payment of $625 per home which would
equate to $175,000 to you as an equity participant on the Single Family Homes and
roughly $20,000 on the Multi-Family Units, for a total of $195,000. However, the
last thing I want to do is short change you. Therefore if you remember the number
to be different, then let me know.

(Kendrick Aff. 435, Ex. G.)

Any applicable Statute of Frauds requirements are further satisfied by Cornerstone’s own
admissions. In Comerstone’s Answer to Plaintiff’ s Amended Complaint, Cornerstone admits there
was an agreement to pay APS $750.00 per lot, but alleges such obligation was contingent upon APS

providing full financing for the entire development project. (Answer ¥ 13.)

In addition, the doctrine of partial performance, which relieves the requirement of a writing,
actually is embolded in this case since there exists both a writing and actually, complete performance
by APS. “The doctrine of part performance is a well-established exception to the strict application

of the Statute of Frauds.” Watson v. Watson, 2007 Ida. LEXIS 108, 8-9 (2007).

Under the doctrine of part performance, when an agreement to convey real property
fails to meet the requirements of the statute of frauds . . . the agreement may
nevertheless be specifically enforced when the purchaser has partly perfonmed the
agreement. Before an oral agreement to convey land will be specifically enforced,
the underlying contract must be proven by clear and convincing evidence. Further,
the proof must show that the contract is complete, definite and certain in all its
material terms, or that it contains provisions which were capable in themselves of
being reduced to certainty. The material terms which must be identified in a contract
to convey land include the parties to the contract, the subject matter of the contract,
the price or consideration, and a description of the property.
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The foregoing case law demonstrates, once again, that the Statute of Frauds relates to the
conveyance of real property, which is not the issue in this case. However, as admitted by
Cornerstone, APS perfomled its obligation and provided the agreed upon down payment, in the sum
of $226,218.70, which was used to purchase the property. (Pool Aff.g 18; Kendrick Aff. 4 19; See
generally Dep. of Scott Tallman at 122, lines 15-25, 123, lines 1-2.) The April 7, 2005
memorandum from Cornerstone evidences the complete agreement between APS and Cornerstone.
The memorandum evidences monies received from APS, monies paid by Comerstone to APS, a
balance, interest incurred and the payment due per lot. This writing is complete, definite and certain
in all its material terms. The only ambiguity was the amount of the per lot payment, not whether
there was a per lot payment to be made at all. Furthermore, this writing was created after APS
stopped providing additional funding due to notreceiving a Promissory Note and Deed of Trust. No
where in the document does it say anything about a contingency for APS to receive its per lot
payment. As amatter of fundamental contractual and agency law, the agreement between APS and

Comerstone is lawful and binding.

The statute of frauds is simply not applicable in this case, despite the claims made by
Cornerstone. Forthesereasons, APS is entitled to summary judgment against Cornerstone as to any

and all of the Statute of Frauds affirmative defenses raised by Cornerstone in this case.
B. Idaho Code 9-505(5) does not apply in this case.

In addition to the satisfaction of any Statute of Frauds requirements, the facts do not support
the application of other sections of the Statute of Frauds raised by Cornerstone. In essence,

Cornerstone argues that because the principal amount loaned by APS to Cornerstone was greater

PLAINTIFF'S RESPONSE TO DEFENDANT'S M%I }@N FOR SWARY JUDGMENT - Page 8



than $50,000, then for the loan from APS to Comnerstone to be valid, it had to be in writing. Idaho
Code 9-505(5) is a mechanism of redress for lenders who are accused of making oral commitments
to lend money, then fail to deliver the funds. “The apparent purpose of the statute is to protect banks
and other businesses from claims that they made an oral commitment to lend money or to grant credit
and breached such commitment by failing to deliver the funds. Once the loan funds have been

delivered to the borrower, so there is no longer an executory promise to make a loan, the statute, by

its plain language, has no further application.” Rule Sales & Sery, v. United States Bank Nat’l.

Ass’nn., 133 Idaho 669, 673, 991 P.2d 857, 861 (Jdaho Ct. App. 1999).

Idaho Code § 9-505(5) does not apply in this situation because Cornerstone is not seeking
to force APS to further lend funds. To the contrary, Cornerstone is attempting to get out of its
repayment obligations by incorrectly relying on a statute that was designed to protect ienders from
unenforceable oral commitments to make loans. If is absurd that Cornerstone attempts to convince
the Court that this statute applies when Cornerstone has failed to allege a single fact or introduce a
single item of evidence in support of the statute, Either Comerstone grossly misunderstands this
statute or it is attempting to deliberately mislead the Court. The only conceivable situation where
Idaho Code § 9-505(5) would apply to this case would be if Cornerstone was attempting to force
APS to loan further funds (i.e. more money to complete the development). In that case, APS could
validly assert Idaho Code § 9-505(5) as a defense and prevent Cornerstone from obtaining an order

reguiring APS to make a loan of further funds.

For these reasons, APS is enfitled to sumumary judgment against Cornerstone as to this issue

of the Statute of Frauds.
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B. Idaho Code 9-508 is not relevant in this case.

Cornerstone also argues that APS is precluded from recovery in this matter due to 1daho
Code 9-508. Idaho Code 9-508 deals with real estate commissions to be paid by the sellers of
real property. 1daho Code 9-508 reads as follows:

Real estate commission contracts fo be in writing. — No contract for the
payment of any sum of money or thing of value, as and for a commission or
reward for the finding or procuring by one person of a purchaser of real estate of
another shall be valid unless the same shall be in writing, signed by the owner of
such real estate, or his legal, appointed and duly qualified representative.

IDAHO CODE § 9-508 (Michie 2004).

The primary purpose of 1.C. § 9-508 is to prevent fraudulent or unfounded claims of
brokers. This particular portion of our code relates entirely to statutes of frauds and
has as its objective avoiding disputes as to whether or not an agreement in fact exists,
the amount of a commission and the exclusive or non-exclusive terms of a listing
agreement.

Rexburg Realty, Inc. v, Compton, 101 Idaho 466, 467, 616 P.2d 245, 246 (1980).

Comerstone admits and does not dispute that the real property purchased in this matter was
purchased from a third party and not APS. APS was not the seller or the owner of the real estate
purchased by Cornerstone. (Pool AffqY 12, 13; Kendrick Aff. 49 12, 13; Am. Compl. ¥ 3-4;
Answer 9 3-4.) Because APS was never the seller or owner of the real estate involved in this case,
I.C. 9-508 is simply not applicable. Oncé again, Comnerstone attempts to rely on a statute that has
no bearing in this case as a defense, either due to misunderstanding the statute or in a deliberate

attempt to mislead the Court APS is entitled to summary judgment against Comnerstone as to this

issue pertaining to the Statute of Frauds.
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1V, APS WAIVES ITS UNJUST ENRICHMENT CLAIM.
APS’s Amended Complaint, which states alternative causes of action, does not bar recovery
by APS. LR.C.P. 8(e)(2) states in pertinent part:

A party may set forth two or more statements of a claim or defense alternatively or
hypothetically, either in one count or defense or in separate counts or defenses. When

two or more statements are made in the alternative and one of them if made
independently would be sufficient, the pleading is not made insufficient by the
insufficiency of one or more of the alternative statements. A party may also state as

many separate claims or defenses as the party has regardless of consistency and
whether based on legal or on equitable grounds or on both.

See, LR.C.P. 8(e)(2).

In Comerstone’s Seventh Affirmative Defense, it alleges that APS cannot proceed under the
theories of breach of contract and unjust enrichment. The foregoing rule explicitly allows APS to
proceed under said alternative theories. Nonetheless, APS does hereby waive and withdraws its
unjust enrichment claim as plead in its Amended Complaint.

V.  APS WAIVES ITS THIRD CAUSE OF ACTION, FRAUD.

APS hereby waives its third cause of action, fraud, as further identified in its Amended
Complaint.

VI. THE COVENANT OF GOOD FAITH AND FAIR DEALINGS

Cornerstone has breached the agreement between itself and APS and likewise, has breached
the covenant of good faith and fair dealings which is implied in every contract. See, Luzar v.

Western Surety, 107 Idaho 693, 696, 692 P.2d 337, 340 (1984). A violation of the covenant occurs

when “either party violates, nullifies or significantly impairs any benefit of the contract.” Sorensen

v. Comm Tek, Inc., 118 Idaho 664, 669, 799 P.2d 70, 75 (1990). "It is well settled that a contract

includes not only that which is stated expressly, but also that which is ... implied from its language.”
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Independence Lead Mines Co. v, Hecla Mining Co., 2006 Ida. LEXIS 54, 9, 137 P.3d 409, 413

(2006) citing Star Phoenix Min, Co. v, Hecla Min, Co., 130 Idaho 223, 231, 939 P.2d 542, 550
(1997) (quoting Commercial Insurance Co. v. Hartwell Excavating Co., 89 Idaho 531, 541, 407 P 2d
312, 317 (1965)). The covenant of good faith and fair dealing may be implied, however, it arises
only regarding terms agreed to by the parties, and requires that the parties perform, in good faith, the
obligations imposed by their agreement. Independence, 2006 Ida. LEXIS 54 at 9, 137 P.3d at 413

citing Lettunich v. Key Bank Nat. Ass'n, 141 Idaho 362, 368, 109 P.3d 1104, 1110 (2005). "[TThe

covenant is an objective detenmination of whether the parties have acted in good faith in terms of
enforcing the contractual provisions.” Independence, 2006 lda. LEXIS 54 at 10, 137 P.3d at 414

citing Jenkins v. Boise Cascade Corp., 141 Idaho 233, 243, 108 P.3d 380, 390 (2005). “An objective

determination can only be made by considering a party's reasonableness in carrying out the contract
provisions.” Independence, 2006 Ida. LEXIS 54 at 10, 137 P.3d at 414,

In this case the evidence unequivocally demonstrates the existence and terms of the
agreement between APS and Cornerstone. The terms of the agreement were that APS would provide
the down payment of approximately twenty percent (20%), which would be repaid at 10% interest.
In addition, APS would receive $750.00 per lot sold in the development project. Furthermore, APS
was to have the option of being able to lend on the individual homes to be built in the development
project. The lending of money from APS to Cormerstone was to be secured by APS through a
Promissory Note and Deed of Trust issued by Cornerstone. (Pool Aff. 16; Kendrick Aff. § 16; See
generally Dep. of Curtis DeYoung at 99, lines 6-20.) |

In compliance with the agreement, on September 30, 2003, APS performed its obligation and

provided the agreed upon 20% down payment, in the sum of $226,218.70, which was used to
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purchase the property. APS was not provided a Promissory Note or Deed of Trust at this time. (Pool
AfEY 18; Kendrick Aff. §19; See generally Dep. of Scott Tallman at 122, lines 15-25, 123, lines 1-
2.) After providing the down payment as required, APS exercised its option to lend further monies
on the project and did so by lending a combined total of $487,951.52 through February 2004.
{Kendrick Aff. §24.) In March 2004, after more than five months of not receiving a Promissory
Note and Deed of Trust securing the almost one half of a million dollars lent by APS to Comerstone,
APS refused to lend further funds to Comerstone. (Pool Aff. 4 22; Kendrick Aff. § 27; Dep. of
Curtis DeYoung at 45, lines 18-23.)

It was not until June, 2004, eight (8) months after the original funds were lent, that
Cornerstone finally attempted to provide APS with a Promissory Note, which was inaccurate, as was

each proposed draft submitted thereafter. (Kendrick Aff. 4130, 33.); Dep. of Scott Tallman at 130.)

The contract is further evidenced by Cornerstone’s own admissions. In Cornerstone’s
Answer to Plaintiff’s Amended Complaint, Cornerstone admits there was an agreement to pay APS
$750.00 per lot, but alleges such obligation was contingent upon APS providing full financing for
the entire development project. {Answer 9 13.) However, there is no external evidence that suppoits
Cornerstone’s contingency claim. There is nothing in writing that supports Cornerstone’s defense.
Additionally, there is no testimony from any other source that supports Cornerstone’s defense, All
Cornerstone can offer is it’s own bald assertion that a contingency existed. (Tallman Aff. §§9-10.)
Cornerstone has admitted that it has no evidence, whatsoever in this whole world that will support

its contingency position. (Dep. of Scott Tallman at 119, lines 14-25, 120, lines 1-15.)
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Fundamental agency law is being ignored by Comerstone in its analysis of this case. This
is a case involving a contract between two entities, APS and Cornerstone. Idaho Code 53-616

describes the authority of LLC agents to bind their companies.

53-616. AGENCY POWER OF MEMBERS AND MANAGERS. (1) Except as
provided in subsection (2) of this section or as provided in the articles of
organization, every member is an agent of the limited liability company for the
purpose of its business or affairs, and the act of any member, including, but not
limited to, the execution in the name of the limited liability company of any
instrument, jor apparently carrying on in the usual way the business or affairs of the
limited liability company of which he is a member, binds the limited liability
company, unless the member so acting has, in fact, no authority to act for the limited
liability company in the particular matter, and the person with whom the member is
dealing has knowledge of the fact that the member has no such authority.

(2) If the articles of organization provide that management of the limited liability
company is vested in a manager or managets: (a) No member, solely by reason of
being a member, is an agent of the limited liability company; and (b) Every manager
is an agent of the limited liability company for the purpose of its business or affairs,
and the act of any manager, including, but not limited to, the execution in the name
of the limited liability company of any instrument, for apparently carrying on in the
usual way the business or affairs of the limited liability company of which he is a
manager binds the limited liability company, unless the manager so acting has, in
fact, no authority to act for the limited liability company in the particular matter, and
the person with whom the manager is dealing has knowledge of the fact that the
manager has no such authority.

IDAHO CODE § 53-616 (Michie 2004)(emphasis added).

Curtis DeYoung, the agent for APS, negotiated and finalized this agreement through
Cornerstone’s agents Martin Pool, a member of Comerstone and Bréd Kendrick, the Member
Manager of Cornerstone. (Pool Aff.§ 16; Kendrick Aff. § 16; See generally Dep. of Curtis DeYoung
at 99, lines 6-20; Dep. of Scott Tallman at 13, lines 3-20 (admitting Mr. Kendrick was the Managing
Member of Cornerstone).) APS was told that Mr. Kendrick was Cornerstone’s manager, and for this

reason directed the majority of its discussions surrounding the agreement and the development
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project with Mr. Pool and Mr. Kendrick. (Dep. of Curtis DeYoung at 40, lines 22-25, 47, lines 1-2,
50, lines 19-20.) As the Member-Manager, Mr. Kendrick had full, apparent authority to bind
Cornerstone with the agreement it made with APS. Furthermore, as discussed above, it was
Cornerstone’s Member Manager that drafted the April 7, 2005 memorandum that memorialized the

agreement between the parties.

Mr. Tallman, is the only member of Cornerstone to ever allege a contingency existed that
required APS to provide complete funding in order to receive $750 per lot. In his deposition, Mr.
Tallman stated it was his “understanding from the get go” that APS was going to fund the entire
development project. (Dep. of Tallman at 94, lines 22-24, 91, linel7.) Mr. Tallinan also conceded,
though, that he based his “understanding” of the agreement, on information he leamed, second hand,
from Mz. Pool, not from his personal dealings' with APS. (Dep. of Tallman at 36, lines 9-21, 94,
iines 22-24, 91, liﬁel 7.) Furthermore, in his deposition testimony, Mr. Tallman also stated, “I didn’t
really talk to Curtis. It was mostly through Martin or Brad . . . .” (Dep. Of Taliman at 50, lines 20-
21.) Mr. Pool, the alleged source of Mr. Tallman’s “understanding” and Mr. Kendrick, the Member
Manager of Comerstone, both state that there never was any sort of contingency discussed or agreed
to that required APS to provide full funding of the development project in order for APS to receive

$750 per lot. (Pool Aff. 9910, 17; Kendrick Aff. 99 1, 28;.)

Based upon the foregoing, Mr. Tallman cannot even personally testify as to what the
agreement was between APS and Cornerstone nor can he produce any evidence demonstrating that
Cormerstone cannot be bound by the agreement entered into with APS. All Mr. Tallman can present
is his own self serving affidavit which contains nothing more than bald assertions that cannot unwind
the agreement between the entities. By his own admission, Mr. Tallman was not present or involved
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in the formation of the agreement between these two entities. The agreement was made by other
members of Cornerstone. These members all testily that the amounts are due and owing and were
never contingent. In fact, the key piece of evidence before the Court is the valid April 7, 2005
memorandum written and signed by Mr. Kendrick, acting as the Managing Member of Cornerstone.
The fact that Mr. Tallman does not like the agreement is irrelevant as to whether it is valid and

enforceable.

Based upon the foregoing, the evidence is manifestly clear that there was an agreement
between the entities and what the terms of the agreement were. The covenant of good faith and fair
dealing applies in this case. The terms were agreed upon between the parties and each entity was
required to perform in good faith. APS held up its end of the bargain by providing funds as required
and it is Cornerstone who first, failed to provide APS with a Promissory Note or Deed of Trust and
never even attempted to provide said security documents for over eight (8) months after the funds

had been lent. Secondly, Cornerstone refuses to pay the $750 per lot that it agreed to pay.

For these reasons and those enumerated in APS’s memorandum submitted in support of its
Motion for Summary Judgment, the covenant of good faith and fair dealings does exist in the

agreement between the parties and APS is entitled to judgment on this issue as a matter of law.
CONCLUSION

Based upon the foregoing, Cornerstone cannot sustain even one of its affirmative defenses
in this case. The Court is acting as the frier of fact in this case. All the evidence that will be
presented to the Court at trial conceming the $750 per lot issue is already on the record before the

Court in these summary judgment proceedings. Because of this the Court is entitled and required
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“to arrive at the most probable inferences based upon the evidence before it and grant summary
judgment, despite the possibility of conflicting inferences.” APS respectfully requests that the Court
view the evidence on the record and that the Court grant summary judgment to APS, denying all of
Cornerstone’s defenses and finding that Cornerstone owes to APS the sum of $750 per lot as was

agreed upon between the parties.

DATED this gday of May, 2007.

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

By: /J/// -

STEPHEN J. MUHONEN
Attorney for Plaintiff

CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that on the q day of May, 2007, I served a true and correct copy
of the above and foregoing document to the following person(s) as follows:

Penelope North-Shaul L -T7U. 8. Mail
DUNN LAW OFFICES, PLLC Postage Prepaid
P.O.Box 277 [ ] Hand Delivery
Rigby, Idaho 83442 [ 1 Overnight Mail

[ ] Facsimile — 745-8160
| Email

STEPHEN J. MUHONEN
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DUNN LAW OFFICES, PLLC
Robin D, Dunn, Esq., ISB #2903
Penny North Shaul, Esq., ISB # 4993
David L. Brown, Fsq., ISB #7430
P.O. Box 277

477 Pleasant Country Lane

Rigby, ID 83442

(208) 745-9202 (1)

(208) 745-8160 (f)

o HAY 11 PH 4 5hL

Attorneys for Defenndant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, ) Case No. CV-06-140
INC,, )
)
Plaintiff, ) MOTION TO COMPEL
) RESPONSE TO DEFENDANT"S
vs. ) SECOND SET OF DISCOVERY
) TO PLAINTIFF
CORNERSTONE HOME BUILDERS, )
LLC., )
)
Defendant, )
)

COMES NOW, the Defendant, CORNERSTONE HOME BUILDERS,
LLC, by and through Penny North Shaﬁl, Esq., its attorney of record and hereby
moves this Court for its order compelling Plaintiff, AMERICAN PENSION
SERVICES, INC., to respond to Defendant’s Second Set of Discovery to Plaintiff
which was served upon plaintiff, via US Mail, on April 6, 2007, This motion is
brought pursuant to IRCP Rule 37(a).

Defendant also seeks an award of attomey fees pursuant to IRCP Rule 37(a).

This motion is based upon the file hetein, and the Affidavit in Penny Notth

567101
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Shaul in Support of Motion to Compel, filed herewith.

Defendant desites to present oral argument at the time of hearing,

DATED this ./, /7? day of May, 2007.

Lf;/%%///f - %}0/

Penny Nosth Shaul, Esq.
DUNN LAW OFFICES, PLLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the _//Z_day of May, 2007 a true and cotrect
copy of the foregoing was delivered to the following persons(s) by:
Hand Delivery
xx  Postage-prepaid mail

xx  Facsimile Transmission

%f%/dﬂ/

Penny North SHaul, Esq.
DUNN LAW OFFICES, PLLC
Stephen J. Muhonen, Esq.
RACINE, OLSEN, NYE, BUDGE
& BAILEY, CHARTERED
P.O. Box 1391
Pocatello, ID 83204-1391
FACSIMILE: 208-232-6109
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DUNN LAW OFFICES, PLLC

Robin D, Dunn, Esq., ISB #2903

Penny North Shaul, Esq., ISB #4993 PEIIREY LD OPH A
David L. Brown, Esq., ISB #7430

P.O. Box 277 At S
477 Pleasant Country Lane SO VI
Righy, ID 83442 SERT

(208) 745-9202 (f)

(208) 745-8160 (f)

o

L

Attogneys for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, ); Case No. CV-06-140
INC., S
)
Plaintiff, ) MEMORANDUM IN SUPPORT
) OF MOTION TO COMPEL
vS. ) RESPONSE TO SECOND
) SET OF DISCOVERY
) TO PLAINTIFF
DEFENDANT HOME BUILDERS, )
LLC,, )
)
Defendant. )
)

COMES NOW, the Defendant, DEFENDANT HOME BUILDERS, LLC,
by and through Penny North Shaul, Esq., its attorney of record and hereby submits
the following Memorandum in Support of Motion to Compel Response to Discovery.

I. FACTS

The facts are set forth in detail in the previously filed memorandum in
support of Defendant’s motion for summary judgment and supporting affidavits.
Defendant reincorporates those facts as if fully set forth herein. Notwithstanding,

the following facts ate pertinent to the present motion:
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1. Plaintiff is governed by ERISA in regards to how it administers retirement
plans. Deposition of Curtis DeYoung, p. 7, In, 18-22.

2. Plaintiff performs decision making fanctions regarding loans. See
Deposition of Curtis DeYoung, p. 111, in 11—p. 112, In. 23; Deposition of Martin Pool,
p- 22, In. 8—p. 23, In. 15.

3. The loaned money was paid back to Plaintiff’'s master trust account.
Depositon of Martin Pool, p. 21, In. 4-9.

4. Defendant made payments directly to Plaintiff's master trust account.
Affidavit of Scott Tallman, 4§ 2 and 3.

II. PROCEDURAL BACKGROUND

1. On April 6, 2007 Defendant setved its second set of discovery on the
Plaintiff. Shaul Aff. § 3.

2. On April 30, 2007 Plaintiff served its objections and responses on
Defendant. Shaul Aff. § 5.

3. On May 9, 2007 counsel for Defendant notified Plaintiff that it would like to
confer regarding PlaintifPs discovery responses pursuant to Idabo Rule 37(a)(2).
Shaul Aff. § 10.

4, On May 11, 2007, counsel for Plaintiff and Defendant conferred via
telephone, wherein Plaintiff refused to supplement its previous responses and
provide the information tequested in Defendant’s Second Discovery to Plaintiff.

4. On May 11, 2007 the present motion was filed.

IT1. LEGAL STANDARD

It has long been established that Rule 26 allows for the broadest possible

discovery of unprivileged relevant information. Hickman v. Taylor, 329 U.S. 495
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(1947); Shoen v. Shoen, 5 F.3d 1289, 1292 (9th Cir. 1993). Idaho Rule of Civil

Procedure 26(b)(1) provides:
Parties may obtain discovery regatding any matter, not privileged, which is
relevant to the subject matter involved in the pending action, whether it
relates to the claim or defense of the party secking discovery or to the claim ot
defense of any other party, including the existence, description, nature,
custody, condition and location of any books, documents, or other tangible
things and the identity and location of persons having knowledge of any
discoverable matter, It is not ground for objection that the information
sought will be inadmissible at the trial if the information sought appears
reasonably calculated to lead to the discovery of admissible evidence.
IpaHO R. Civ. P. 26(b)(1) (emphasis added). One of the most significant aspects of
discovery under the rules is that the information sought need not be admissible at
trial if the information sought appears reasonably calculated to lead to the discovery
of admissible evidence. 6-26 JAMES WM. MOORE ET AL., MOORE’S FEDERAL
PRACTICE - CIVIL ¥ 26.42 (3d ed. 2007). “This aspect of discovery is integral to
maintaining discovety as largely party ditected, and without immediate judicial
patticipation. Information is discoverable if it is relevant to the claims or defenses of
any party; inadmissibility at trial does not bar a discovery request.” Id.
Rule 26(b)(1) permits broad discovery of any matter that is not privileged,
even if it is inadmissible, so long as it is "reasonably calculated to lead to the

discovety of admissible evidence.” Kitjk v, Ford Motor Co., 141 Idaho 697, 703-04,

116 P.3d 27, 33-34 (2005) (quoting IDAHO R. C1v. P, 26(b)(1)). “The discovery rules

require a defendant's answer to be responsive, full, complete and unevasive.” Lester

v. Salvino, 141 Idaho 937, 941, 120 P.3d 755, 759 (Ct. App. 2005).
IV. ARGUMENT
Defendant’s second set of discovery is teasonably calculated to lead to the
discovery of admissible evidence. The objections and responses submitted by
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Plaintiff are incomplete and evasive.

A. Idaho recognizes an illegality defense.

The elicited responses for discovery will determine if Defendant has an
illegality defense. An illegal contract is one that rests on illegal consideration
consisting of any act ot fotbearance which is contraty to law ot public policy. Trees
v, Kersey, 138 Idaho 3, 6, 56 P.3d 765, 768 (2002) (citations omitted). The general rule
is that a contract prohibited by law is illegal and unenforceable. Id. A contract
which is made for the purpose of furthering any matter prohibited by statute is void.
Id. 'This rule applies on the ground of public policy to every contract which is
founded on a transaction prohibited bylstatute. Id. Whete a statute intends to
prohibit an act, it must be held that its violation is illegal, without regard to the
reason of the inhibition ot to the ignorance of the parties as to the prohibiting
statute. Id.

Whether the illegality defense is‘viable here depends on whether Plaintiff
violated provisions of ERISA. Defendant’s second set of discovery is specifically
designed to determine the answer.. Thus, a.n order compelling Plaintiff ’s response is

appropriate.

B. Violations of ERTSA estabﬁsil an illegality defense,

Defendant’s second set of discovery to Plaintiff is necessary to define
Plaintiff's legal role in administration of pension plans and to determine whether
Plaintiff is seeking to recover an illegal benefit. If retitement funds wete utilized by
Plaintiff to loan money to Defendant, tixen ERISA is implicated. Interrogatory Nos.

11-13, 17-21 and Requests for Production Nos. 9-13, 16, 19-20 seck facts and
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documents pettaining to this issue.

Numerous provisions of ERISA may have been violated by Plaintiff in
furtherance of its purported contract with Defendant.! If ERISA was violated by
Plaiatiff, then Defendant has a viable illegality defense.

First, it must be determined whether Plaintiff is a fiduciary under the plans, A
fiduciary, with respect to a plan, is anyone who has discretionaty control or gives
investment advice for a fee. See 29 USC § 1002(21). 1f Plaintiff exercised any
discretion in recommending loans, disbutsing money on its own without
authorization from a person acting independently ot if it received ot is to receive
compensation for recommending the loans, it would be a fiduciary. See Id.
Fiduciary duties are set forth in 29 USC § 1104. The entire second set of discovety
seeks to obtain facts and documents pertinent to determining whether (1) Plaintiff is
a fiduciary; and (2) Plaintiff breached a fiduciary duty.”

Second, it must be determined whether Plaintiff is a party in interest. Anyone
who provides setvices to the plans is a party ih interest. See 29 USC § 1002(14)(B).
Plaintiff provided services to the plans and is a party in interest.

Third, it must be determined whether Plaintiff engaged in prohibited
transactions under ERISA. As a party in interest and a fiduciaty, Plaintiff must not
be involved in prohibited transactions. See 29 USC § 1106. Section 1106(a) prohibits:
the sale of any property between the plan and the party in interest; lending of money
between the plan and a party in interest; ﬁnmshmg goods or setvices between the

plan and a party in interest; transfer to, or use by or for the benefit of, a party in

! Thete is no way Defendant can be certain until Plaintiff fully complies with the discovery tequests.
2 See specifically Interrogatories Nos. 14-16 and Requests for Production Nos, 14-15, 14-18,
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intetest, of any assets of the plan; the acquisition, on behalf of the plan, of any
employer secutity or employer real property in violation of 29 USC § 1106(a), or; any
fiduciary who has authority or discretion to control or manage the assets of a plan
shall permit the plan to hold any employer security or employet real property if be
knows ot should know that holding such security or real property violates 29 USC §
1106(a).

Section 1106(b) prohibits a fiduciaty from: dealing with the assets of the plan
in his own interest or for his own account; in his individual, or in any other capacity,
act in any transaction involving the plan on behalf of a party whose interests are
adverse to the interests of the plan or the interests of its participants ot beneficiaries, -
ot; teceiving any consideration for his own petsonal account from any party dealing
with such plan in connection with a transaction involving the assets of the plan. The
second discovery requests specifically request facts and documents in order to
determine if Plaintiff engaged in any prohibited transactions pussuant to 29 USC §
1106.

The second discovery responses will determine whether Plajnﬁﬂ' or plan
participants are supposed to receive funds from the putported $750 lot arrangement
Plaintiff is seeking to recover. If the plan participants are to receive the equity
interest, then Plaintiff has failed to name a necessaty party. If Plaintiff is to receive
the equity interest, then Plaintiff is seeking to recover an illegal benefit by receiving
consideration for its own personal account in violation of section 1106(b). Either way
Plaintiffs claim fails, Plaintiff did not file suit on behalf of anyone else, but rather

sought amounts owing on its own behalf. See generally Plaintiff's Amended

Complaint, §% 1-49.
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In its response to summary judgment, Plaintiff argues that pursuant to Idaho
Rule of Civil Procedure 17(a) it is entitled to sue on behalf a contract beneficiary.
However, by stonewalling Defendant in its response to the second set of discovery,
Plaintiff has refused to disclose the names of those people on whose behalf it is it
putportedly is now suing. The Amended Complaint in this case is clear: Plaintiff
sued Defendant on its own behalf, Plaintiff for the first time in its response to
summaty judgment suggested that it is suing on behalf of the plan participants. If
this is truly the case, then Plaintiff is not a real party in interest.

Real parties in interest are the persons or entities possessing the tight or

intetest to be enforced through the litigation. The real party's right or interest

must be legally protected. A party not possessing a substantive legal right is

not the real party in interest with respect to that right.
4-17 JaAMES WM. MOORE ET AL., MOORE’S FEDERAL PRACTICE - CIviL §] 17.10 (3d ed.
2007). In other words, if the plan participants are the ones with substantive legal
rights, then they are the real parties in interest and should have been named as
parties.

This is not a real party in interest issue. This is an improper Plaintiff issue.
The real party in interest rule is designed to allow the holder of the interest, whether
through assignment, equitable conversion, or otherwise, to sue. It does not
authotize someone who does not hold any interest in a claim to assert the claim for
the benefit of someone else. In this case, it is even worse because the Plaintiff wants
the right to refuse to say who reaily has the claim, and wants to ptevent all discovery
aimed towards identifying the owner of the claim, Itis like a collection agency with
no assignment of a claim, asserting a collection claim in its own name and refusing
to say who the original creditor was and refusing to allow any discovery against the
original creditor. It would be almost impossible to defend against such a claim and
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that is why it is not allowed.

Notwithstanding the above, Plaintiff argues that its relationship with pension
plan participants has no bearing on this case. Such an assertion is contradictory to
its suggestion that thé plan pasticipants are third party beneficiaries and ignores the
provisions of ERISA which may have been violated.

There are two scenarios under which Plaintiff could distribute the claimed
equity interest.” Both scenarios would tesult in the same end result: dismissal of the
Iawsuit. Under the first scenario, Plaintiff would recover the claimed equity for itself.
Such an action is a prohibited transaction under ERISA and would constitute an
illegal benefit to Plaintiff. Any purported contract would be void based on illegality,
Under the second scenario, the amounts would go to the plan participants.
However, the plan participants are not named parties and have never been identified.
No claim has ever been asserted on their behalf, Plaintiff has objected to and
refused to answer all interrogatoties and tequests for production regarding the plan
participant’s existence and relationship with Plaintiff. Itis that refusal which is the
subject of the present motion to compel. Defendant cannot assett or prove its valid
defenses until Plaintiffresponds to the second set of discovery. Defendant must have
a meaningful opportunity to obtain discovery from the party who claims to have
rights against Defendant. Defendant has learned only within the last few days that
the Plaintiff may not be claiming any rights to recover against Defendant, but is only
asserting rights held by someone else. Due process demands that Defendant know

who claims to have rights against it and that it have the opportunity to confront that

3 Importantly, the only scenario suggested by the Complaint is the first scenario. Not antil its
response to sununaty judgiment did Plaintiff suggest otherwise.
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party and defend itself against the clai:nﬁs of that party. Thus, an order requiting
Plaintiff to do so is appropriate.

Plaintiff will likely argue that the accounts in question are self-directed and
that it is protected pursuant to 29 USC § 1104(c). This argument is problematic for
several reasons. The only way Defenda;nt can independently verify that the accounts
in question are self-directed is to obtain responses to its second discovery requests.

Further, even if the accounts are self-directed they are still subject to the
independent control and fairness tests. See 29 CFR 2550.404¢-1(c)(2),(3). Ifa
participant has exercised independent (Izonttol depends on the facts and
circumstances of the particular case. Id. Similarly, if « transaction is not fair and
reasonable there is no 1104(c) protection. Id. The second discovety requests seek
information vital to this determination. Thus, an order compeling Plaintiffs
response is appropriate. |

Plaintiff cannot claim a possible injury to ketiremcnt beneficiaries as an
argument to negate the illegality defense. The United States Supreme Court has
tuled on this actual issue. The highest court found: “[P]ension fund trustees have
no special status which exempts them from the general rule that courts do not
enforce illegal contracts. Only Congress could create such an exemption and . . . it
has not done so.” Kaiser Steel Corp. v. Mullins, 455 U.S. 72, 83 (1982). Idaho law
frowns upon a party which breaches its fiduciary duty for his own petsonal benefit.
See Stearns v. Williams, 72 Idaho 276, 240 P.2d 833 (1952). Here, Defendant has
made the necessary inquiries to establish its illegality defense. These inquiries are
reasonably calculated to lead to the discovery admissible evidence and the Court

ST B

should compel their response.
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V. CONCLUSION

Based on the fotegoing, Defendant respectfully requests that its

Motion to Compel Response to Defendant’s Second Set of Discovery to Plaintiff be

granted.

DATED this (’[ %day of May, 2007.

Lprsis et

Penny N({glél Shaul, Esq
DUNN LAW OFFICES, PLLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the ﬂ day of May, 2007 a ttue and cotrect
copy of the foregoing was delivered to the following persons(s) by:
Hand Delivery
xx _ Postage-prepaid mail

xx __ Facsimile Transmission
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Penny North éﬁaul, Esq,
DUNN LAW OFFICES, PLLC

Stephen J. Muhonen, Esq.
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& BAILEY, CHARTERED

P.O. Box 1391

Pocatelio, ID 83204.1391
FACSIMILE: 208-232-6109
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DUNN LAW OFFICES, PLLC '

Robin D. Dunn, HEsq., ISB #2903 e rery 0T W 4t G2
Penny Notrth Shaul, Esq., ISB # 4993 Lot T -
David L. Brown, Esq., ISB #7430 _ S
P.0O. Box 277 b A
477 Pleasant Country Lane

Rigby, ID 83442

(208) 745-9202 (1)

(208) 745-8160 (D)

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, Case No. CV-06-140

INC.,

DEFENDANT’S REPLY TO
PLAINTIFFS RESPONSE TO
DEFENDANT’S MOTION FOR

)

)

)
Plaintiff, )
)
) SUMMARY JUDGMENT
)
)
)
)
)

V8.

CORNERSTONE HOME BUILDERS,
LLC,,

Defendant.,

COMES NOW Defendant, CORNERSTONE HOME BUILDERS, LLC,, by
and through its attorney of record, Penny North Shaul, Esq,, and heteby submits the
following Reply to Plaintiff's Response to Defendant’s Memorandum in Support of
Motion for Summary Judgment,

I. FACTS

Please see the Facts set fotth in Defendant’s Memotrandum in Support of

Motion for Summary Judgment, together with the affidavits and pleadings attached

thereto; and Defendant’s Response to Plaintiff's Motion for Summary Judgment,
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together with the affidavits and pleadings attached thereto.

1I. ARGUMENT

A, Plaintiff has no standing to pursue it Amended Complaint,
1. Plaintiff has failed to establish that it has authotity to sue on behalf of

pension pian participants.
As reflected by the pleadings in this case, Plaintiff brought this action in its

own name—Ametican Pension Setvices, Inc. See genetally Plaintiff’s Amended
Complaint, 44 1-49. Plaintiff operates as a third party pension/IRA plan
administrator, as alleged previously. Deposition of Curtis DeYoung, p. 7, ln. 6-7.
From all appearances, the funds loaned to Defendant came from plan patticipants
who have lodged their funds with Plaintiff. Defendant previously submitted
testimony by sworn affidavit to this Court ﬁverring that it had made all payments to
Plaintiffs Master Trust Account. These payments are documented by seven (7)
Qutgoing Wire Transfer sheets. Third Affidavit of Scott Tallman, 4 2.

Presumably, Plaintiffs Master Ttust Account manages ail pension plan
patticipant and IRA funds. Defendaat has been unable to specifically ascertain the
nature of Plaintiff's authority in regards to negotiating and finalizing loans on behalf
of the pension plan and IRA participants, due to Plaintiff's refusal to provide any
such information requested through wtitten discovery. At this point, Defendant has
been unable to determine if in fact Plaintiff is the intended recipient of the alleged
$750.00 per lot.

In its Response to Defendant’s Moton for Summary Judgment, Plaintiff

alludes that it is suing on behalf of plan participants, emphasizing those portions of
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IRCP 17(a) which specifically authorize suit on behalf of “a party with whom ot in
whose name a contract has been made for the benefit of another.. . without joining
the party for whose benefit the action is brought”. However, Plaintiff has refused to
submit any proof of contractual ability Ito entet into a contract on behalf of the
pension plan and IRA participants. Plaintiff's Amended Complaint names itself as
the aggrieved party, not any other entity or petson. See generally, Plaintiff’s
Amended Complaint, ¢ 1-49. Plaintiff has failed to establish that it in fact has the
right to sue on behalf of said plan participants, and therefore, cannot be considered
the real party in interest as defined by IRCP 17(a).

2, Plaintiff cannot enforce an illegal transaction against Defendant.

Plaintiff also argues that its relationship with the pension plan patticipants
has no bearing on this case, However, Plaintiffs relationship to the plan participants
is of significant importance. There ate two scenarios under which Plaintiff could
distribute the monies it now claims, Both scenarios result in dismissal of this
lawsuit. Under the first scenario, Plaintiff would recover the alleged $750.00 pet lot
closing itself. However, under federal iaw, specifically ERISA, as a third party
administrator of pension plans owing a fiduciary duty to the plan participants, such
an action is a prohibited transaction, and therefore, its alleged agreement with
Defendant is illegal and unenforceable.

B. Defendant is entitled to the protections afforded by the Statute of Frauds

against Plaintif®s claims,

In Defendant’s Answer to Plaintifs Amended Complaint, Defendant pled as

follows, its Second Affirmative Defense: “The Amended Complaint is barred by the
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Statute of Frauds, in that this transaction involves real estate, and such transaction
was never reduced to writing.” In its Memorandum in Support of Motion for
Summary Judgment, Defendant also argued that application of 1.C. §9-505(5) and
I1.C. §5-508 also bar Plaintiff's attempts at recovery from Defendant. Plaintiff now
attempts to tely upon IRCP 8(c) to prevent Defendant from raising any portion of the
Statute of Frauds, other than 1.C. §9-505(4), as a defense against Plaintiff’s alleged
‘claims, citing Paloukos v. Intermountain Cheuvrolet Co., 99 1daho 740, 588 P.2d 939
(1978) as support for its contentions. Plaintiff's teliance is misplaced. In Paulokos,
Intermountain did not raise the Statute of Frauds as a defense until appeal on oral
atgument. Paloukos v. Intermountain Chevrolet Co., 99 Idaho 740, 744, 588 P.2d
939, ___(1978).

The Idaho Supreme Court addresses a fact pattern very similar to the case at
bar in Bluestone v. Mathewson, 103 Idaho 453, 649 P.2d 1209 (1982). In Bluestone,
the plaintiff filed a complaint, and defendant filed an answer and cross-complaint,
In answeting the ctoss-complairnt, plajﬁﬁff did not raise the affirnative defense of
the statute of frauds, Plaintiff raised the defense of the statute of frauds for the first
time in her motién for summary judgment. The Supreme Court stated as follows:

where the defense was raised before trial and the
defendant was given time to present argument in
oppousition, the defense of statute of frauds can be raised

for the first ime in motion for summary judgment even
though the reply to the counterclaim has been filed.

Bluestone v, Mathewson, 103 Idaho 453, 455, 649 P.2d 1209, (1982). In the

instant case, then, Defendant is cleatly entitled to argue all sections of the Statute of

Frauds as may be applicable, regatdlesé of the form of its affirmative defense
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referenced above,

1. Idaho Code §9-505(4) bats Plaintiff from recovering from Defendant,

Defendant incorporates by refetence hetrein the arguments and case law
previously set forth in its Memorandum in Support of Motion for Summary
Judgment, as well as its Response to Plaintiffs Motion for Summary Judgment,
specifically as it relates to application of Idaho Code §9-505(4). This matter involves
Pla.inﬁff’s. attempt to create an interest in real property owned by Defendant. Both
parties hereto agree there was no specific written contract memorializing any alieged
agreement between the parties.

Instead, Plaintiff attempts to cobble together an agreement which meets the
requirements of the Statute Frauds. However, as previously discussed, the
memorandum identified as Exhibit G to the Affidavit of Brad Kendrick, submitted by
Plaintiff in support of its Memorandum in Support of Motion for Summary
Judgment, fails to satisfy the strict application of the Statute of Frauds. The
memorandum fails to provide a legal description or any parameters tegarding the
property ailleged to be affected by any agreement to the parties. It fails to specify an
amount owed, either in total, or on a per lot basis. It fails to provide a matutity date,
or even reference if a note and deed of trust are contemplated by the parties.

In order to overcome application of the Statute of Frauds in this case, where
clearly any agreement was oral, and the transaction between the parties heteto
involved creation of an intetest in real property, the Plaintiff must prove by ciear and
convincing evidence to this Court, that the alleged contract is “complete, definite

and certain in all its material terms”. Watson v. Watson, 2007 WL 1229120, p. 4,
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April 27, (No. 32237). In the instant case, thete is not even agreement as to the
number of lots which may have been implicated in the any oral agreement, because
the parties hereto never actually defined said term or condition. In fact, Plaintiff now
claims that two hundred and forty eigﬁt fots exist in the subdivision. However, only
two hundred and twelve lots exist. Third Affidavit of Scott Tallman, §Y 3 and 4.
Further, there is no writing that memotializes that the “commercial piece” now

claimed by Plaintiff was ever discussed by the parties heteto. Third Affidavit of

Scott Tallman, § 4. Plaintiff is unable to prove the terms of any oral agreement
between the parties hereto, to the standard set forth above, and therefore, Defendant
is entitled to summary judgment as a matter of law.

2. Idaho Code §9-505(5) bars Plginﬁff from recovering from Defendant.

Idaho Code §9-505(5) does in fact require that “a promise ot commitment to
lend money. ot to grant ot extend credit in an original principal amount of fifty
thousand ($50,000) or more, made by a person or entity engaged in the business of
lending money or extending credit” must be in writing in otrder to be enforceable.
Defendant does not disagree that Plaintiff has correctly guoted Rule Sales & Serv. v.
U.S. Bank Nat’l. Ass’n., 133 Idaho 669, 673, 991 P.2d 857, 861 (Ct.App. 1999), for the
proposition that the “apparent purpose of the statute is to protect banks and other
businesses from claims that they made an oral commitment to lend money or to
grant credit and breached such commitment by failing to deliver the funds.”

‘That is exactly the point in this cases there was no wtitten agreement
regarding the lending of funds and/ot terms of such financing between the parties

hereto—as such it is unenforceable pursuant to the Statute of Frauds. Plaintiff made
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an otal commitment, to Scott Tallman, that it would provide full funding for the
subdivision project. Affidavit of Scott Tallinan, §9; Second Affidavit of Scott
Tallman, §4. Plaintiff made several lump sum advances to Defendant. Plaintiffs
conduct in advancing several lump sums establishes that Plaintiffs obligation was
not confined to one wire transfer. Plaintiff then failed to uphold its oral obligation,
by refusing to provide full funding for the subdivision project. Affidavit of Scott
Tallman, 17, Defendant, acting in detrimental reliance upon Plaintiff's breach of its
commitment, was then released from any further obligations to Plaintiff. At the time
that Plaintiff breached its obligation, Defendant was required to obtain alternate
funding in the amount of $481,300.00 to pay off existing invoices and bills submitted
by subcontractots, as well as to finish construction on ten (10) homes within the
subdivision, Third Affidavit of Scott Tallman, ¥ 5.

In any event, any alleged agreement, regardless of the alleged terms thereto,
was otal. While Defendant is not attempting to force Plaintiff to provide further
funds to it, it does assert that Plaintiff breached its obligations to it. Thete is nothing
that prevents a borrower (Defendant) from asserting that a lender has failed to
protect itself by providing a written agreement that sets forth its lending
commitments, thereby implicating the Statute of Frauds as a sword instead of a
shield against broken commitments to lend funds.

3, Idabo Code §9-508 bars recovery by Plaintiff in this case.

In the instant case, the “equity participation” now claimed by Plaintff is
nothing less than a finder’s fee ot commission for bringing a purchaser and seller

together, for “bringing the project to Cornerstone’s attention”. Pool Aff. {16;
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Kendsick Aff. §16. There is no question that Old West, the original seller of the
propesty subsequently purchased by Defendant, did not sign an agreement
authotizing payment to Plaintiff in conjunction with the purchase of the subdivision.
Plaintiff asserts that this portion of the statute does not prohibit it from recovering a
commission from Defendant because it is not a broket, relying upon Rexburg Realty,
Inc., 101 Idaho 466, 467, 616 P.2d 245, 246 (1980), quoting, in relevant part, that “[t]he
ptimary purpose of L.C. 9-508 is to prevent fraudulent or unfounded claims of
brokers.” Plaintiff's argument overlooks that there can be other purposes for which a
statute is intended—the fact that the Rexburg Really court stated a psimary puspose
does not preclude other purposes from existing. In the instant case, Kendrick and
Pool both stated the alleged funds now claimed were intended to compensate
Plaintiff “for bringing the project to [Defendant’s] attention. Kendrick even
conceded that this alleged agreement was essentially a payoff for bringing a real
estate deal to the Defendant. Deposition of Brad Kendrick, p. 83, In. 14-17. 'The
teasoning behind the Statute of Frauds is glaringly apparent in the instant case: the
terms and conditions which give rise to alleged claim of commission or payoff for
bringing a purchaser and seller together must be set forth in writing to adequately
protect all parties to the deal. In the instant case, such an agreement was not in
writing, and therefore is not enforceable. Therefore, Defendant is entitled to
summary judgment as a matter of law.
III. CONCLUSION
Based upon the foregoing, Defendant is entitled to summary judgment

against Plaintiff, on Plaintiffs Amended Complaint, in its entitety. Further,
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Defendant is entitled to an award of attorneys fees and costs against Plaintiff,
pussuant to 1.C. §12-120(3).

RESPECTFULLY SUBMITTED this / :é day of May, 2007.

%%m/

Penny Notth Shaul, Esq.
Attorney for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ﬁ%ay of May, 2007, a true and cotrect
copy of the foregoing was delivered to the following persons(s) by:
Hand Delivery |
xx__ Postage-prepaid mail

_xx _ Facsimile Transmission

Sl

Penny Nortly/Shaul, Esq.
DUNN LAW OFFICES, PLLC

Stephen J. Muhonen, Esq.
RACINE, OLSEN, NYE, BUDGE
& BAILEY, CHARTERED

P.O. Box 1391

Pocatello, ID 83204-1391
FACSIMILE: 208-232-6109
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GISTRICT TTH ininiay oouny
BOWNENE ST
Daniel C. Green {ISB No. 3213)
Stephen J. Muhonen (ISB No. 6689) 7wy s mew
RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED
P.O. Box 1391
Pocatello, Idaho 83204-1391
Telephone: (208)232-6101
Fax: {208)232-6109
Adtorney for Plaintiif

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, INC. ) Case No, CV-06-140
)
Plaintiff, )
) PLAINTIFE'S REPLY MEMORANDUM
V5. ) IN SUPPORT OF MOTION FOR
) SUMMARY JUDGMENT
CORNERSTONE HOME BUILDERS, }
LLC., 3
)
Defendant. }
J

COMES NOW Plaintiff, AMERICAN PENSION SERVICES, INC., A Utah corporation
(hereafter “APS”), that is authorized to do and is doing business in the State of Idaho by and through
its attorneys of record, and hereby submits this Reply Memorandum in Support of its Metion for

Summary Judgment,

INTRODUCTION

The sole issue before this Court is whether there existed a contingency that APS had to
provide full funding of the property development project in issue in order to be paid $750.00 per lot
developed or to be developed. Cornerstone admits there was an agreement between the parties. APS

fent funds that it was required to lend and exercised its option to lend additional funds. Comerstone
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accepted the lent money and has since acknowledged its obligation and paid back the principle and
interest owed to APS. The contract between the parties has basically been totally performed by both
parties, except for the remaining issue of APS being paid $750.00 per lot. There are no other
remaining obligations by either party to perform.

In Comerstone’s Response Memorandum, it continues to argue, as it did in its Memorandum
in Support of Motion for Summary Judgment, that the Statute of Frauds is applicable in this case.
Cormnerstone then argues, interestingly enough after admitting in their Answer and briefing that there
was a conlract between the parties, that there was no contract between the parties. Next, Cornerstone
argues that APS’s Amended Complaint fails to state a claim due Cornerstone’s allegation that funds
lent by APS were someone else’s, thus APS is not entitled to recovery since APS allegedly lent third
party funds. Remarkably, Comerstone also continues to argue that accord and satisfaction is a

| complete bar to recovery in this case. Finally, Cornerstone argues that APS is precluded from an
award of Summary Judgment pursuant to the defense of detrimental reliance.

For the following reasons and those outlined in APS’s Motion for Surnmary Judgment, with
its supporting memorandum and affidavits, and APS’s Response Memorandum to Comerstone’s
Memorandum in support of its Motion for Summary Judgment with its supporting affidavit, and the
Third Affidavit of Stephen J. Muhonen submitted herewith, each and every defense raised by
Cornerstone fails. APS is entitled to this Court’s award granting Summary Judgment in favor of
APS on the unpaid balance in the sum of $750.00 per lot within the developed and to be developed
portions of the subdiviston identified and described in APS’s Amended Complaint, together with

all accrued interest on said sums and together with its reasonable attomey fees and costs incurred.
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ARGUMENT
L THE STATUTE OF FRAUDS IS NOT APPLICABLE.
A, L.C. 9-503 does not sup[jort Cornerstone’s defense.

As argued in APS’s Memorandum in Support of Motion for Summary Judgment and APS’s
Response to Comerstone’s Motion for Summary Judgment, the Statute of Frauds is not applicable
in this cage. This is a case about a contraet to lend money, not the transfer of or ownership interest
of real property. This is matter of factly substantiated by Comersione’s own admission and
argument found in its response memorandum. “Plaintiffhad no ownership interest in the subdivision
— at best, it had knowledge of a potential project. . . .” (Def.’s Resp. Summ. I. at 22) Even if the
Statute of Frauds were somehow deemed to be applicable, there exists both performance and a
sufficient wriling, written by the Managing Member of Comerstons, that both, independent of each
other and collectively, satisfy any Statute of Frauds requirements.

In Comerstone’s Response Memorandum it focuses on the applicability of 1.C. 9-503 in ifs
apparent attempt to justify the lack of a valid agreement between the parties. Interestingly enough,
when Comerstone cited 1.C. 9-503 it failed to cite the heading of the code, i.e. “TRANSFERS OF
REAL PROPERTY TO BE IN WRITING.” IDAHO CODE § 9-503 (Michie 2004). “Under L.C. §
9-303 a conveyance of an interest in real property requires an instrument in writing, subscribed by
the party disposing of the same, or by his agent thereunto authorized by writing.” Villager
Condominium Ass’n v. Idahoe Power Co., 121 Idaho 986, 991, 829 P.2d 1335, 1340 (1992)(Bake,
C.J. dissenting){emphasis added). The agreement in issue is what AFPS seeks to have enforced, i.e.
that Comnerstone pay to APS $750.00 for each lot developed or to be developed in the subdivision.

The Promissory Note and Deed of Trust that APS seeks is for security purposes to ensure payment
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of the $750.00 on each lot closing. The request for security documents by APS from Cornerstore
does not implicate the Statute of Frauds as to whether there was an agreement between the parties.
B. The writings by Cornerstone satisfy the Statute of Frauds.

APS has argued the validity and applicability of the April, 2005 Memorandum written by
Comerstone’s Managing Member in APS’s Memorandem in Support of Motion for Summary
Judgment and in APS’s Response Memorandum to Cornerstone’s Motion for Summary Judgment.
The memorandumn absolutely satisfies any Statute of Frauds requirement. The memorandum
identifies the parties, the monies lent and paid back, the interest incurred, the amount outstanding
an the principal, what the note amount should be, and the agreement by Cornerstone to pay APS an
uncertain amount per lot. {Kendrick Aff. §35, Ex. G.) This document was written by Cornerstone’s
Managing Member over a year after APS stopped lending money to Comerstone due to not having
any security on its approximately one-half of a million dollars lent; no where does the memorandum
say anything about the per lot amount being coniingent upon full financing. Id. The reality is that
the document is an acknowledgment of anounts owed to APS. The other documents attached to Mr.
Kendrick’s Affidavit, too, support and evidence the existence of the per lot obligation to APS and
none of those documents, either, say anything about a contingency agreement. See (Kendrick Aff.
417, Ex. C, 18, Ex. D, 35, BEx. H, 39, Bx. [, 40, Ex. L)

Cornerstone argues that the memorandum is deficient because it fails to identify the number
of lots for which payment is owed, the amount owed per lot, the identification of the real property,
ner any discussion to provide security on any amount. Comerstone is wrong. On the bottom of the
first page of the memorandum it describes what the “Note” amount should be. id. On page three

of the memorandum, phases and names of various areas in the subdivision are named. Id. Couple
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this with Comerstone’s Answer fo the Amended Complaint, Cornerstone admits that the real
property in issue has been correctly identified. (Answer Y§ 3-4.} The metmorandum identifies
monies are owed by Comerstone to APS on each lot in the subdivision. The amount per lot is the
only ambiguity, not if any is owed. This ambiguity is clarified by Cornerstong’s Answer that the
amount was in fact $750.00 perlot. Id. at 9§ 13. Finally, the memorandum also identifies the number
of lots for which payment is owed. In the memorandur, Cornerstone suggested the amount owed
per lot was $625.00 per lot and that $175,000.00 is owed to APS on the single family homes and
$20,000.00 is owed on the multi-family units. (Kendrick Aff. 935, Ex. G.} By performing basic
mathematics and dividing$625.00 into each of these amounts, the number of lots computes as 280
single family home lots and 32 multi~family home lots.

Cornerstone has also asserted that the Managing Member of Cornerstone was acting without
authority when he drafled the memorandum. This assertion of lack of authority is contrary to the
evidence and testimony before the Court in this matter. Mr. Kendrick was designated to be the
Member-Manager. {(Pool Af£910; Kendrick Aff. 9 9.) Farthermore, in Mr. Tallman’s deposition,
he admitted that Mr, Kendrick was the Managing Member of Comerstone. (Dep. of Scott Tallman
at 13, ines 3-20.). As submitted in APS’s Response Memorandum, fundamental agency law allows
the Managing Member to bind the LLC as a matter of law. Comerstone has not, nor can it produce
any evidence that Mr. Kendrick could not bind Comerstone. Even if there was an internal dispute
amongst the Cornerstone members as to whom could bind, all APS knew was that Mr. Kendrick was
the Managing Member, thus that is why APS dealt with Mr. Kendrick. (Dep. of Curtis DeYoung
at 46, lines 22-25, 47, lines 1-2, 50, lines 19-20.) Cornerstone has not and cannot produce any

evidence that APS was informed otherwise.
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C. Partial performance satisfies the Statute of Frauds.

Once again, this is not an action regarding the conveyance of real property and the Statute
of Frauds does not apply. Even if the Statute of Frauds were deemed to apply, APS has satisfied its
obligations through partial performance. APS has previously aréued its satisfaction of the Statute
of Frauds through partial performance in both its Memorandum in Support of Motion for Summary
Judgment and in APS’s Response to Motion for Summary Judgment. In sum, the oral agreement
between the parties was later reduced to writing by Comerstone, as outlined in the memorandum
described in prior briefing and herein above. The evidence before this Court shows that the contract
is complete, definite and certain in all its material terms. The material terms are present in the
memorandum and Answer, both of which identify the agreement, the parties to the apreement, the
subject matter of the agreement, the consideration to be performed and the description of the
property.

For these reasons and those outlined in APS’s Memorandum in Support of Motion for
Sunmnary Judgment and APS’s Response to Motion for Summary Judgment, the Statute of Frauds
just does not apply in this case. APS is entitied to sumuary judgment against Comerstone as to the
issue of the Statute of Frauds.

IL THERE IS A LAWFUL, BINDING CONTRACT BETWEEN THE PARTIES.

As arpued in APS’s Memorandum in Support of Motion for Summary Judgment, thereis a
lawful binding contract between APS and Comerstone, requiring Cornerstone to pay APS $750.00
per lot sold or to be sold in the subdivision in issue. In Cornerstone’s Response Memorandum, it
lays out the various types of contracts that exist, i.e. express contracts, contracts implied in fact and

contracts implied in law. {Def.’s Resp. Mot. Summ. J. at 10.) What is puzzling is that Comerstone
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first states, “Plaintiff cannot support any causes of action against Defendant arising out of a claim
based upon breach of contract.” Id. at 9. Then states, “There is no express contract between the
parties hereto.” Id. at 10, This statement is followed by an explanation of what an express contract
is and that it can be created either orally or in writing. Id. at 9-10. Cornerstone then admits there
was an oral agreement between the parties, contingent upon full financing of the development
project. Id. at 11, Comerstone then sums up its express contract argument by stating that since the
terms of the oral contract were not definite and concise, there was np contract to be breached at all.
Id. at 13.

The only person claiming the agreement between the two entities required full financing is
Mr. Tallman. The members of Comerstone who made the agreement with APS, including the
Managing Member, directly contradict Mr. Tallman’s position. {Pool Aff. §17; Kendrck Aff, §28;
Dep. of Curtis DeYoung at 539, lines 22-25, 60, lines 1-5.) Cornerstone has admitted that it has no
evidence, whatsoever in this whole world that will support its contir;gency position. (Dep. of Scott
" Tallman at 119, lines 14-25, 120, lines 1-15.)

The agreement made is clear. Due to APS bringing the project to Comerstone’s attention,
the funding agreement that was entered into, orally, between Cornerstone and APS for the Idaho real
property development project was as follows: APS would provide the down payment of
approximately twenty percent (20%), which would be repaid at 10% interest. In addition, APS
would receive $750.00 per lot sold in the development project. Furthermore, APS was to have the

option of being able to lend on the individual homes to be built in the development project. The

lending of money from APS to Comerstone was to be secured by APS through a Promissory Note
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and Deed of Trust issued by Cornerstone. (Pool Aff 16; Kendrick AfT. § 16; See generally Dep.
of Curtis DeYoung at 99, lines 6-20.)

In compliance with the agreement, on September 30, 2003, APS performed its obligation and
provided the agreed upon 20% down payment, in the sum of $226,218.70, which was used to
purchase the property. APS was not provided a Promissory Note or Deed of Trust at this time. {Pool
AfE9 18; Kendrick Aff. 4 19; See generaily Dep. of Scott Tallman at 122, lines 15-25, 123, lines 1~
2.) This failure of Comerstone to provide security documents to APS for the sums lent is actually
the first breach of the agreement. This breach was by Cornerstone.

After providing the down payment as required, APS exercised its option to lend further
monies on the project and did so by lending 2 combined total of $487,951.52 through February 2004,
(Kendrick Aff. §24.) In March 2004, after more than five months of not receiving a Promissory
Note and Deed of Trust securing the almost a half of a million doellars lent by APS’ to Comerstone,
APS refused to lend further funds to Comerstone. (Pool Aff. 4 22; Kendrick Aff. 4 27; Dep. of
Curtis DeYoung at 45, lines 18-23.)

Comnerstone attempts to make much to do about APS calling Mr. Tallman and telling him
that APS was out of money and would not be lending further funds. In APS’s deposition, Mr.
DeYoung explains this comment by stating, “I do recall being out of money for any project that
won’t provide a note and trust deed.” (Dep. of Curtis DeYoung at 49, lines 10-11.)

It was not until June, 2004, eight months after the original funds were lent, that Cornerstone
finally got around to attempting to provide APS with a Promissory Note, which, by the way was
inaccurate, as was each proposed draft submitted thereafter. (Kendrick Aff. 14 30, 33.); Dep. of

Scott Tallman at 130.)

PLAINTIFF'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - Page 8
e,

56- 19¢



As previously briefed, this agreement was made between APS and Comerstone, for which
Mr. Tallman had very little involvement in and learned about second hand from other members of
Comerstonte.  (Pl.s Resp. Summ. J. at 15.) Mr. Tallman attempts to invalidate his deposition
testimony by stating that the contingency arrangement was created in Spokane, Washington after the
agreement was reached between Cornerstone and the sellers of the real property. (Tallman AfY. at
2-3, 94 9-10.) This assertion Is contrary to the evidence thatl the agreement was already made
between the parties prior to going to Spokane. See (Kendrick Aff. 17 Ex. C.) The notes found in
Exhibit C attached to the Kendrick Affidavit were written by Mr. Tallman. {Dep. of Scott Tallman
at 96, lines 16-23.) When this exhibit was presented to Mr. Tallman at deposition, he initially did
not know when the notes were written, but initially speculated they may have been written by him
in Spokane, then, as the deposition continued, Mr. Tallman stated, “you know, maybe prior to th:;t
writing down ideas.” (Dep. of Scott Tallman at 97, lines 1-3.} While still locking at the document
and analyzing its content, Mr, Tallman then stated, “I might have done this before we even went up
to Spokane.” {Dep. of Scott Tallman at 104, lines 11-13.} Mz, Tallman then stated, “I don’t
specifically recall doing this up in Spokane. [t might have been before we even went up there.” Id.
at lines 22-24.

The foregoing is important because on Exhibit C, in the upper tight hand comer is a note
written by Mr. Taliman that says “750.00 Curtis.” (Dep. of Scott Tallman at 106, lines 11-17.) Mr.
" Tallman then explains that “750 Curtis” means, “I’m assuming that was when we originally made
the deal that the $750 equity position for Curtis.” Id. at 106, lines 15-17. This explanation is then

followed by Mr. Tailman stating “You know, again, Steve, [ really think I did this before we went
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to Spokane and trying to figure out down payments and what we could get out of it. . . .7 {Dep. of
Scott Taliman at 111, lines 4-7.)

The Court is acting as the trer of fact in this case. All the evidence that will be presented
to the Court at trial conceming the $750 per lot issue is on the record before the Court in these
summary judgment proceedings. The foregoing solidifies the existence of the contract between the
parties and what its terms were. Because of this, the Court is entitled and required”to arrive at the
most probable inferences based upon the evidence before it and grant summary judgment, despite
the possibility of conflicting inferences.” APS requests that the Court view the evidence on the
record and that the Court grant summary judgment to APS finding that Cornerstone owes to APS
the sum of $750 per lot as was agreed upon between the parties.

1HI. APS'S AMENDED COMPLAINT STATES A CLAIM.

APS’s Amended Compldint states a claim for which relief can be granted. APS has visited
this issue in its Memorandum in Support of Motion for Summary Judgment and in its Response to
Cornerstone’s Motion for Sumrnary Judgment .- Comerstone admits it did not file a proper motion
in accordance with Rule 12{b) of the Idaho Rules of Civil Procedure but then asserts that their
Motion for Summary Judgment is sufficient. (Def.’s Resp. Summ. J. at 17-18.) This is blatantly
contrary to the rule. The rule states that once the motion is made, it is then treated as one for
summueary judgment. See, LR.C.P. 12(b).

Regardless of Comerstone’s procedural errors, the basis of Comerstone’s 12(b)(6) argument
is that APS lacks standing, Cornerstone alleges that “The Plaintiff is entitled to nothing because the
funds were supplied by third parties.” (Def’s Resp. Summ. J. at 18.) Comerstone has absolutely

no evidence where the funds lent by APS came from, whether they came from APS’s own funds or
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clientele of APS. As outlined by Rule 17(a) of the Idaho Rules of Civil Procedure, APS could bring
suit under either scenario.

The source of the funds lent has absolutely no bearing in this case. How the source of the
funds lent has any relevancy as to whether there was a conlingency agreement to provide full funding
of the development project is simply not comprehendible. The agreement between the parties, which
Cornerstone admits exists, has been basically performed and satisfied by both of the parties. Allthat
remains is the $750.00 per lot, for which the source of the monies Ient has no relevance.

APS’s Amended Complaint states a claim for which relief can be granted, thus APS is
entitled to this Court’s award of Summary Judgment as to this issue.

IV. AN ACCORD AND SATISFACTION HAS NOT OCCURRED .

Cornerstone’s affirmative defense of accord and satisfaction is not applicable and does not
bar recovery by APS. APS finds it remarkable that Comerstone continues to assert this defense and
brief it, even after acknowledging to this Court, on the record, that payment of the underlying
principle and interest owed was not to be consirued as a full and final settlernent between the parties.
Either Cornerstone does not understand what accord and satisfaction is or Comerstone is deliberately
attempting to mislead this Court.

On January 24, 2006 this Court held a hearing regarding the principle and interest payment
to be made by Comerstone to APS in order to get the then TRO and Lis Pendens in place, lified.
Due to Cornerstone’s actions of continuing to maintain.this defense, APS has incurred the expense

to present the transcript of the hearing for this Court’s review. On the record, counsel for the parties

stated as follows;
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Mr. Muhonen; {Counsel for APS) Thank you, Your Honor.
In consideration of American Pension Services, Inc., not pursuing preliminary
injunetion or writ of attachment, American Pension Services, Inc., has agreed to
release the TRO that is currently in place as well as the lis pendens that is also in
place in consideration of receiving today a wire transfer from Comerstone in the
amount of $187,591.35.

By no means is this to be construed as full and final resolution of this
matter, and this sum relates only to the lifting of the TRO and the release of the lis
pendens as well.

The Court: All right. Mr. Decker (counsel for Comerstone’s
Managing Member, Brad Kendrick), do you stipulate to that?

Mr. Decker:  Yes, Your honor, with the clarification that the
$187,591.35 has been arrived at by the parties as an amount that is-- that is owed that
is not in dispute, So it’s not merely consideration for the release of th.e TRO, but it
is not our understanding that it is a full and final settlement of all the claims.

The Court: It may be partial payment of some remaining claims?

Mr. Decker:  Yes, Your Honor.

The Court: Is that all?

Mr. Muhonen: That’s correct, Your Honor.

The Court:  Allright. Ms. Shaul.

Ms, Shaul:  (Counsel for Mr. Tallman) Thank you, your Honor.

I concur with what Counsel has represented, both Counsel have represented, and I
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believe that Mr. Decker has clarified appropriately that this is an amount that is not
contested by any of the parties at this point as due and owing; and therefore, that’s
why it’s being tendered today.
The Court:  Allright. So withthat proviso you’re stipulating to it?
Ms. Shaul:  We are, Your Honor.
Hr'g on Mot. to E#tend Prelim. Inj., Writ of Attach. and T.R.O., Jan. 24, 2006 (Thkird Aff. Muhonen
94, Ex. C)
Cornerstone’s accord and satisfaction defense does not apply and APS is entitled to an award

of Summary Judgment on this issue.

V. CORNERSTONE CANNOT SUSTAIN A DETRIMENTAL RELIANCE
DEFENSE.

Cormerstone’s affirmative defense of detrimental reliance cannot bar recovery by APS.
APS has visited this issue in its Memorandum in Support of Motion for Summary Judgment and
briefly replies to points made in Comerstone’s Response Memorandum. “To establish
detrimental reliance, a party must show that she reasonably and justifiably relied on a specific
promise of the offending party and suffered substantial and foreseeable economic loss when
relying on the promise.” Podolan v. Legal Aid Services, Inc., 1223 Tdaho 937, 943, 854 P.2d
280, 286 (Ct. App. 1993)(emphasis added).

Cornerstone has not produced one single piece of evidence denionstrating it “suffered
substantial and foreseeable economic loss when relying on the promise.” First, as demonstrated by
the evidence, there was no promise by APS to provide complete funding of the entire development
project. (Pool Aff. 94 10, 17; Kendrick AfT. ¥ 1, 28.) Second, Comerstone admits that when it

initinily calculated its projected profit in the development project, it estimated it would realize an
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amount over two (2) million dollars. (Pool Aff.Y] 15; Kendrick Aff. ] 15; Dep. of Scott Tallman at
55, lines 19-25.) Comerstone now estimates to realize a profit of over 3 million dollars. {Dep. of
Scott Tallman at 174, lines 23-25, 175 lines 1-6.)

The loss contemplated to sustain a detrimental reliance defense is not present in this case,
Cornerstone has not presented one piece of evidence to sustain its burden and substantiating that it
suffered substantial and foreseeable economic loss. For these reasons and those argued previously,
APS is entitled to this Court’s award of Summary Judgment on this issue.

VI. DAMAGES AND ATTORNEY FEES

APS has argued these issues in its Memorandum in Support of Motion for Summary
Judgment and respectfully refers the Court to said briefing.

CONCLUSION

Baged upon the arguments as presented above and in APS’s Memorandum in Support of
M~0ticn for Summary Judgment and in APS’s Response to Cornerstone’s Motion for Summary
Judgment, APS has established that a lawful, binding agreement was entered into between APS and
Cormerstone, None of Cornerstone’s defenses are applicable. APS is entitled to judgment requiring
Comerstone to pay APS $186,000.00 or $750.00 per lot sold and to be sold in the development
project, plus $750 per lot on the commmercial piece of real property if and when it is subdivided.

DATED this _1_5 day of May, 2007,

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

S /-

STEPHEN J. MUHONEN
Attorney for Plaintiff
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