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STATEMENT OF THE CASE

Nature Of The Case

5.

Mark Boncz appeals from the surmmmary dismissal of his petition for pos

conviction relief,

Statement Of The Facts And Course Of The Proceedings

A grand jury indicted Boncz on one count of lewd conduct with a child under the
age of sixieen. (R., p.128.) After a bench trial, the district court found that Boncz was
guilty of the crime. (R., pp.108, 129.) On March 12, 2010, the district court entered
judgment against Boncz and sentenced him to a unified term of life imprisonment with
15 years fixed. (R., pp.108, 128-30.) Boncz did not file an appeal from the judgment.”
The judgment, therefore, became final on April 23, 2010.

Almost two years later, in February 2012, Boncz filed his petition for post-
conviction relief.? (R., pp.15-25.) Six months later, in August, he filed an amended
petition for post-conviction relief, in which he alleged ineffective assistance of counsel
resulting in an illegal indictment and lack of a thorough defense. (R., pp.68-71.) The
state filed a motion for summary dismissal on the basis that Boncz had failed to make a

prima facie claim of ineffective assistance of counsel. (R., pp.75-81.)

" While Boncz did file a Rule 35 motion and appeal from the district court’s subsequent
denial of that motion, that appeal cannot serve as an appeal from the judgment. State
v. Mosqueda, 123 ldaho 858, 859, 853 P.2d 603, 604 (Ct. App. 1283).

Z Clearly Boncz's petition for post-conviction relief was not timely. See 1.C. § 19-4902
(“An application may be filed at any time within one (1) year from the expiration of the
time for appeal....”). However, as the statute of limitations issue was not discussed
below, the state will not address it further in this appeal.



Later, Bonez filed a second amended petition for post-conviction relief, alleging
ineffective assistance of counsel and a deprivation of his “5th, 6th, and 14th

Amendment rights to a fair trial and due process of law,” both on the identical grounds

—_—
a3
%
)
(@

‘counsel should have hired an expert on my behalf, and | should have been
permitted to testify.” (R., pp.107-09.) The siate renewed iis motion for summary
dismissal. (R., p.115.)

The district court held a hearing on the state’s motion. (R., pp.127-28; see also
Tr.) At the hearing, Boncz's counsel clarified that they were withdrawing the claims
relating to the grand jury and focusing on Boncz's not being able to testify. (Tr., p.11,
L.15 — p.12, L.22)) The district court took the matter under advisement and ultimately

granted the state’'s motion for summary dismissal (R., pp.129-36), and dismissed

Boncz's petition (R., p.159). Boncz filed a timely notice of appeal. (R., pp.140-42.)



tates the issue on apr

Did the district court emr when it concluded,
uncontradicted evidence, that summary dismissal was
the claims that Mr. Boncz was deprived
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did no
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appropriate as t

s constitutional ‘gsﬁt to ‘?;ests?y
| and received ineffective assistance of counsel when his
t permit him to testify?
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attorney

(Appelian{’s brief, p.4.)

The state rephrases the issue as:

Has Boncz failed to show error in the district court's summary dismissal of h
petition for post-conviction relief?



ARGUMENT

Boncz Has Failed To Show Error in The District Court’'s Summary Dismissal Of His
Petition For Post-Conviction Relief

A. Introduction

In his second amended post-conviction petition, Boncz asserted that he was
entitled to relief because, he argued, his attorney “should have hired an expert on [his]
behalf, and [he] should have been permitted to testify.” (R., pp.107-02.) The déstréé:
court summarily dismissed those claims. (R., pp.129-36.) Boncz asserts that the
district court erred by dismissing his post-conviction petition. (Appellant’s brief, pp.5-
14.) However, application of the correct legal standards to the facts of this case shows

that summary dismissal was proper.

B. Standard Of Review

“‘On review of a dismissal of a post-conviction relief application without an
evidentiary hearing, this Court will determine whether a genuine issue of fact exists
based on the pleadings, depositions and admissions together with any affidavits on file

..." Workman v. State, 144 ldaho 518, 523, 164 P.3d 798, 803 (2007) (citing Gilpin-

Grubb v. State, 138 Idaho 76, 80, 57 P.3d 787, 791 (2002}).

C. Boncz is Not Entitled To Post-Conviction Relief

Post-conviction proceedings are governed by the Uniform Post-Conviction
Procedure Act. |.C. § 18-4801, et seq. A petition for post-conviction relief initiates a
new and independent civil proceeding in which the petitioner bears the burden of
establishing that he is entitled to relief. Workman, 144 Idaho at 522, 164 P.3d at 802;

State v. Bearshield, 104 Idaho 676, 678, 662 P.2d 548, 550 (1983). Generally, the
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complaints, in post-conviction cases the “application must contain much more than a
1 e

short and plain statement of the claim that would suffice for a complaint under [ R.C.P.

8(ay(1).” Monahan v. State, 145 Idaho 872, 875, 187 P.3d 1247, 1250 (Ct. App. 2008)

(quoting Goodwin v. State, 138 ldaho 269, 271, 61 P.3d 626, 628 (Ct. App. 2002)).

instead, the application must be supported by a statement that “specifically set[s] forth
the grounds upon which the application is based.” Id. (citing 1.C. § 19-4803). “The
application must present or be accompanied by admissible evidence supporting its

allegations, or the application will be subject to dismissal.” State v. Payne, 146 Idaho

548, 561, 199 P.3d 123, 136 (2008) (citing 1.C. § 19-4903).

Idaho Code § 19-4906(c) authorizes summary dismissal of an application for
post-conviction relief in response to a party’s motion. “To withstand summary dismissal,
a post-conviction applicant must present evidence establishing a prima facie case as to
each element of the claims upon which the applicant bears the burden of proof.” State
v. Lovelace, 140 ldaho 53, 72, 90 P.3d 278, 297 (2003) (citing Praft v. State, 134 ldaho
581, 583, 6 P.3d 831, 833 (2000)). Thus, a claim for post-conviction relief is subject to
summary dismésga% “if the applicant’s evidence raises no genuine issue of material fact’
as to each element of the petitioner's claims. Workman, 144 ldaho at 522, 164 P.3d at
802 (citing 1.C. § 19-4906(b), (c)); Lovelace, 140 ldaho at 72, S0 P.3d at 297. While a
court must accept a petitioner’'s unrebutted allegations as true, the court is not required
to accept either the applicant’'s mere conclusery allegations, unsupported by admissible

evidence, or the applicant’s conclusions of law. Workman, 144 Idaho at 522, 164 P.3d

w



Ferrier v. State, 135 ldaho 797, 799, 25 P.3d 110, 112 (2001)).

“Allegations contained in the application are insufficient for the granting of relief when

1) they are clearly disproved by the record of the original proceedings, or (2) do not

Articulating and applying relevant legal standards, the district court addressed
and dismissed the claims and assertions contained in Boncz's second amended petition
for post-conviction relief and supporting affidavit. The state adopts as part of its
argument on appeal the district court’s detailed legal analysis, found at pages 4-8 of iis
“Opinion and Order on State’s Motions for Summary Dispaesition,” a copy of which is
attached as “Appendix A.”

On appeal, Boncz does not challenge the dismissal of his claim that his attorney
should have hired an expert. (Appellant’s brief, p.9, n.7.) Because Boncz does not
challenge the dismissal of this claim on appeal, the district court’'s order regarding this
claim should be affirmed. Instead, Boncz confines his arguments on appeal to his claim
that he “should have been permitted to testify.” (Appellant's brief, pp.5-14.) Primarily,
he argues that the district court “failed to perceive Mr. Boncz's claim that he was
deprived of his constitutional right to testify as separate and distinct from his claim of
ineffective assistance of counsel with respect to his attorney’s refusal to call him to
testify.” (Id., p.5.) He also asserts that he made the necessary showing of prejudice to
survive summary dismissal of his ineffective assistance of counsel claim. (Id., pp.10-
14.) Both arguments fail.

The failure of a defendant to testify may be examined in post-conviction either as

a claim of deprivation of a constitutional right, or as a claim of ineffective assistance of



counsel. Rossignol v. State, 152 Idsho 700, 706, 274 P.3d 1, 7 (Ct. App. 2012)
(citations omitted). Where the issue is viewed as a deprivation of a constitutional right

o

the defendant bears the burden of establishing that he was deprived of a constitutional
right and the state bears the burden of showing that the deprivation was harmiess.

at 704, 274 P.3d at 5 (citing State v. Darbin, 109 idaho 516, 522, 708 P.2d 921, 927 (CtL.

App. 1985). Where the issue is viewed as a claim of ineffective assistance of counsel, it
is analyzed under the Strickland® standard, requé‘ring the defendant to identify both his
counsel's deficient performance and resultant prejudice. Id.

Contrary {o Boncz's arguments, the district court did recognize that Boncz was
attempting to raise his “should have been permitted to testify” claim both as an assertion
that he was deprived of a constitutional right and as an assertion of ineffective
assistance of counsel. (See R., p.132.) The district court first addressed Boncz's claim
that he was deprived of his constitutional right to testify and found that it was
unsupported by the record. (R., p.133.) At sentencing, when given the opportunity to
allocute, Boncz “went on at some length” informing “the trial judge of the many errors he
believed were committed by his trial counsel.” (Id.) Boncz never claimed, however, that
he was prevented from testifying. (Id.) Because there was no evidence supporting
Boricz's claim that he was deprived of the right to testify, the district court correctly
dismissed that claim.

Even if the district court had failed to distinguish the two claims, that would not
impact the ultimate outcome in this case. The only relevant difference between the two

standards is, assuming that Boncz had shown an affirmative deprivation of his right to

3 Strickland v. Washington, 466 U.S. 668 (1984).




testify (which he did not), the state would have the burden of establishing the absence
of prejudice. But in this case the district court did not merely find that Boncz had failed

to show prejudice; it found that there was no prejudice. (R., pp.133-34.)

Boncz asserts that he made a prima facie showing of prejudice because he
claimed in his affidavit that, in addition to denying that he committed the crime, he would
have disputed irrelevant facts, such as the location of his bed in relation to his trailer.
(Appellant’s brief, p.13; R., pp.102-03.) Boncz would not, however, have offered any
exonerating testimony. (R., pp.133-34.) Because Boncz received a bench trial, the
district court was in the unique position of being able to say with certainty whether
Boncz's proffered testimony would have affected the verdict. The court determined that,
even had he testified, nothing in Boncz's affidavit would have changed the outcome of
this case. (R., p.136.) Therefore, there was no prejudice.

The district court correctly dismissed Boncz's petition for post-conviction relief
because Boncz failed to show that he was deprived of his constitutional right to testify at
his bench trial and because, assuming deficient performance, Boncz was not prejudiced
by not testifying at his bench trial. The district court's order summarily dismissing

Boncz's untimely petition for post-conviction relief should be affirmed.
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the state respectiully requests that this Court affirm the district courl's order
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Deputy Attorney General

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that | have this 26th day of September, 2014, served a true
agd correct copy of the attached BRIEF OF RESPONDENT by causing a copy
aadressed to:

ERIC D. FREDERICKSEN
DEPUTY STATE APPELLATE PUBLIC DEFENDER

to be placed in The State Appellate Public Defender's basket located in the Idaho
Supreme Court Clerk’s office.

NNy,

RUSSELL J. SPENCER
Deputy Attorney General
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, [N AND FOR THE COUNTY OF BONNER

MARK BONCZ, )
) CASENO, CV12-00257
Petitioner, )]
)
v. ) OPINION AND GRDER
) ON STATE'S MOTIONS FOR
STATE CF IDAHQ, ) SUMMARY DISPOSITION
)
Respondent. )
i }

This matter is before the Court on the State of Tdaho’s Motion for Summary Dismissal of
Mark Bonez's Second Amended Petition for Post-Conviction Relief.  The Court, having read the
Patition, affidavit, briefs of the parties, heving reviewed transcoripts of the grand jury proceeding,
the court trizl, end sentencing, and being fully advised in the matter, hereby renders its decision.

Mark Boncz was indicted by & grand jury on one comt of lewd conduct with & mingt
undar sixteen years of age in violation of LC. § 18-508. A count trial wes held in the maiter and,
sfter hearing testimony from winesses, Bonez was found puilty of the cherge. On March 12,
2010, Bonez was sentonced to the custody of the Idzho State Board of Corzection for a unified

1
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Opisdon & Order an Motion Ry Summary Dismissal
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life sentence, with a fired period of mearceration of not less than fif

tmen (15) years. O fuly 6,

2010, Bonez filed & Motion for Reduction of sertence, which wes denied by the trial court on

uly 27, 2010. Bonez filed en appeal of the denial of his Rule 35 Motion for Reduction of

Seatence. Hosrover, bis sentence was effimed in an unpublished opiion entered Septomber 7,

2011 by the Idaho Court of Appeals. Boncz then filed the above-entitled Petition €or Post-

Conviction Relief, an Amended Petition for Post-Conviction Relief, and 8 Second Amended

Patition for Post-Conviction Relief. The State subsequently filed & Motion for Summary

Dismiseel

POST-CONVICTION RELTEF STANDARD

Under the Uniform Post-Conviction Procedure Act, a person sentenced for a crime may

seck relief upon making one of the following claims:

(1) That the conviction or the senfence was in violation of the constitution of the
United States or the constitution or laws of this state;

(2) That the court was without jurisdiction o impose sentence;

(3) That the sentence exceeds the maximum authorized by law;

(4) That there exists evidence of material facts, not previously presented and
heard, that requires vacation of the conviction or sentence in the bnterest of
Justice;

(5) That his sentence has expired, his probation, or conditionzl relezse was
unlewfully revoked by the court in which he was convicted, or that he is otherwise
wnlawiully held in custody or other restraint;

(6) Subject to the provisions of section 19-4902(b) through (f), Idaho Code, that
the petitioner is innocent of the offense; or

(7) That the conviction or sentence is otherwise subject to collateral attack upon
any ground or alleged error heretofore available under any common law, statotory
or other writ, motion, pstition, procseding, or remedy.

L.C. § 19-4901(5).
Petitions for post-conviction relief eve a special proceeding distinet from the criminal

action that led to the petitionar’s convietion. Samchez v State, 127 Idaho 709, 711, 805 p.2d 642

(CtApp.1995). “An application for post-conviction relisf initiates a proceeding which is civil in

2

Ronra v State
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sture.” Fenstermater v. State, 128 Idaho 285, 287, 912 P.24 653 (Cl.App.1995). Howeves,

unlike an ordinary civil astion that requires only & short and platn statement of the ¢lalm, an

epplication for pustconviction relief “must be verifiad with respsst to facts within the personsal
knowledge of the applicant, and affidavits, records or other evidence supporting its allegations
must be attached, or the application must stats why such supporting evidanee is not incinded
with the petition, LC. § 19-4903.” Fensiermaker at 287,

A petitioner in en epplication for post-conviction relief bears the burden of pleading end
proof imposed upon & civil plaintiff. “Thus, an applicant must allege, and then prove by &
preponderance of the evidence, the facts necessary to establish his claim for relief.” Mertinez v.
Stare, 125 Idaho 844, 846, 875 P.24 941 (Ct.App.1934). A petition for post-conviction relief
“may be filed at any time within one (1) year from the expiration of the time for appes! or from
the determination of en appeal or from the determination of & proceeding following &n eppedl,
whichever is latar,” 1.C. § 19-4902(2).

Under 1.C. § 194906, summery disposition of e petition for post-conviction relief mey
* ocenr wpon motion of & party or upon the court’s own indtistive. However, “[sjummary dismissal
is permissible enly when the applicant’s evidence has raised no genuine issue of material fact
which, if resolved in the applicant’s favor, would entitle the petitioner to the requested rolief,
Fenstermaker ot 287, “If the application reises material issues of fact, the district court must
conduct an evidentiary heariog and make specific findings of fact on ecach issue.” Sanchez &t
711, “Tt is also the rule that a conclusory allegation, vnsubstantiated by any fact, is insufficient
fo entitle a petitioner 1 an svidentiery hearing ™ Baruth v. Gardner, 110 Idaho 156, 159, 715

£.2d 363 (Ct.App.1986).

Bonsav. Stote
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Petitioner’s Second Amended Petition seeks post-conviction relief basad on claims of

ineffective

assistance of counsel and violations of bis 5% 62, and 14® Amendment rights 1o g fair

trial end due process of lawy, Specifically, Petitioner contends triel coumsel did not allow him to

testify in bis own defense at trial and trial counsel was ineffactive by failing to hire an expert to

tesify on kis behalf,

Honeav. Sywen

This Court has “adopted the Strickland two-prong test to evaluate whether a
criminal defendant received effective assistance of counsel.” Dumlap I, 141
Idaho 50, 59, 106 P.3d 376, 385 (2004) (citing Strickiand v. Washington, 466 U.S.
668, 687, 104 S.Ct. 2052, 80 L.Ed2d 674 (1984); State v. Mathews, 133 Idaho
300, 306, 986 P.2d 323, 322 (1999)). In order to survive a motion for summary
cismissal, post-conviction relief claims based upon insffective assistance of
counsel must establish “the existence of material issues of fact as to whether: (1)
counsel's performance was deficient, and (2) that deficiency prejudiced appellam's
case.” Kelly v. State, 149 Idaho 517, 522, 236 P.3d 1277, 1282 (2010) (citing
Saykhamehone, 127 ldaho at 323, 900 P.2d &t 799), To prove deficient
performance, the appellant “must show the attorney’s representation fell below zn
objective standard of ressonsbleness.” Dunlap I77, 141 Idaho &t 59, 106 P.3d at
383 (citing Gilpin-Grubb v. State, 138 Idsho 76, 81, 57 P.3d 787, 792 (2002)), To
demonstrate prejudice, the appellent “must show a reasonable probability that, but
for the attorney’s deficient performance, the outcome of the triel would have been
different.” Id “ ‘A reasonable probability is a probability sufficient to undermine
confidence in the outcome.’ © Cullen v. Pinkolster, — U.S. ——, 131 8.Ct.
1368, 1403, 179 L.EA.2d 557 (2011) (quoting Strickland, 465 U.S. at 694). This
“requires a ‘substantial, not just ‘conceivable,’ likelihood of a different result.” Jd
(quoting Harrington v, Richter, — U.8. —— 131 §.Ct. 770, 791, 178 LEd.2d
624 (2011)).

The appellant must also overcome “2 strong presumption that trial counsel was
competent and that trial tactics were based on sound legal sirategy.” Dunlap 177,
141 Idaho at 58-59, 106 P.3d at 38485 (citing Strickland, 466 U.S. at 68%;
Mathews, 133 Idaho at 306, 986 P.2d at 329). “A fair assessment of attorney
performance requires that every effort be mads to eliminate the distorting effscts
of hindsight to reconstruct the circumstances of counsel's challenged conduct,
and to evaluate the conduct from counsel's perspective at the time.” Strickland
466 1.8, at 689. Thns, strategic decisions are “virtuslly unchallengeable” if made
efter a “thorough investigation of the law and facts relevant to plausible
options....” Id. st 690-91, Decisions “made after loss than complete investigation”
are still reasonable to the extant “that reasonable professional judgments sopport
the limitations on investigation.” Jd Counsel is permitted to develop a strategy

4
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“that wes reasonsble af the tme” end may “belence limited resources in accord
with effective trisl tectios aud strategies.” Rickrer, — U8, 131 8.0 &t
789,178 L.Ed2d 624,

State . Dilap, — P38 -, 2013 WL 4539805 (2013).

Petitioner claims he wanted to testify af trial, but was prevented from doing so by his trial
comnsel. Tha Court, afier reviewing & tanseript of e tril, notes that at the tme defense
counse] informed the court it was resting, the court made no inguiry of Bonez to insure he
understood he had the right to testify, but was not required to testify. Whils it is helpful when &
court erestes a clear record by asking a defendant if he has consulted with his attarney and has
decided not to testify, in the instant matter this Coust finds the sentencing transcript helpful in
addressing ths issue, Prior to imposing sentenca, the trial judge asked Petitioner Bonez if he had
enything he wantad to say. With that inviteSion, Boncz went on at some length. In eddition to
his efforts to diseredit the testimony of witnesses, Boncz informed the trial judge of the meny
arvors he believed were committed by his trial counsel. Conspicucusly missing from Bonez’s
accusatdons of inaffective assistance of counsel was eny statement to the trial court thet he was
prevented fom testifying by his sttorney.

In order to survive the State’s Motion for Summery Dismissal, Petitioner Bonez must
show the existence of material issues of fact as to whether: (1) counsel's performance was
deficiert, and (2) that deficiency prejuficed sppellmt's case. Petitionsr claims he wanted to
testify but was prevented from doing so by his counsel, which is a material issue of fact ag to
whether trial counsel’s representation was deficlent. However, Patitioner has falled to meet the
second prong of the Strickland test, which is to show the existence of material issues of fact that
he was prejudiced by not being allowed to testify, During his statement o the court at

sentencing, Petitioner Bonez provided the court with no exculpatory facts or evidence not

3
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protnced af trial. The same is true of his Petition, sz Bonez offers the Court no exculpetory facts
xot already presonted at trisl. '

Petitioner suggests in bis Petition that his trial comneel failed 1o present an eltemate
perpeteator theory to the cowt, but he offers no facts that support such & theory nor does the trial
fransaript support Boncz's theory. There was evidence presented to the court that the young
victim disclosed two separate events. The first event desoribed by the victim involved Petitioner
Bonez. The szcond event she deseribed involved a thwarted attempt by a different individusl
that ooourred seversl months after the event involving Petitioner. The victim was very clear in
differentinting the two events and was clear who the perpeirator wes in each event.! Petitioner
Bonez has presented no new facts that bring fnto doulst the facts presented at trial or that support
in eny way his theory that an alternate perpetrator defense should have been presented, Rather,
be merely asserts kis #rizl counsel should have pursued an alternate perpetrator theory despite the
lack of facts or evidence in support of such a theory,

Next, Petitionsr Bonez asserts Itis trial covnsel was ineffective by failing to hire an expert
to testify in his defense. “Under the second prong of the Strickland test for neffective assistance
of counsel, & showing of prejudice requires more than mere speculation about what an expert
witness may have ssid if trial counssl employed them. Raudebough v. Stare, 135 Ideho 602, 605,
21 P.3d 924, 927 (2001)." Selfv. Sicre, 145 Ideho 578, 581, 181 P.3d 504 (Ct. App.2007).

To justify an evidentiary hearing in & post-conviction relief proceeding, it is
incumbent on the applicant to tender written statements from potential witnesses
who zre able to give testimony themselves s to facts within thelr knowledge.
Drapeau v. State, 103 Idahio 612, 617, 651 P.2d 546, 551 (Ct.App.1982), It is not
enongh to simply allegs that an expert should have been secured without
providing, through affidavits, evidence of the substance of the expert's testimony.

Hall v. State, 126 1daho 449, 453, 885 P24 1165, 1169 (Ct App.1994). Absent sn
affidavit from the expert explaining what he or she would have testified to, or

" Triel Tr. p. 103,
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sorne other verifisble information gbout what the substence of the expert's
estimony would have been, an apphieant fails 1o redse 2 gentine issne of materiz]
fuct. Soe generally Dropeau, 103 ldaho 2 617, 651 P.2d at 551.

Seli’v. Store, 145 Haho 578, 581, 181 2.3d 504 (CtApp2007).

Petitioner Bonoz has presented no affidavit from an expert sstting forth the substance of
such expert’s testimony if called to testify befors the Coust at an evidentiacy hesding, Petitioner
Bonez has failed to meet his burden on this issue, having failed 1o present sufficient evidence to
meet the Sirickland two prong test.

The remaining claims of ineffective assistance of counss] presented in Petitionsr's
Affidevit in Support of his Second Amended Petition gre issues related to trial strategy.
Petitioner alleges trial counsel failed to object to inadmissible hearsay evidence, failed to
impeach the testimony of witnesses, and failed to eross examine the vicim rogmdmg
inconsistent testimony, Petitioner, however, offtrs no facts thet would have allowed his trial
counsel to impeach testimony that was presented, articulates no specific hearsay evidence that
was wrongly admitted beoauss his trial counsel fafled to object, and he fails to direct the Court 1o
eny inconsistent statements by the victim at frigl. Petitloner Bonez presented this Court with no
farts that support a finding that bis trial attorney’s representetion fell below an objective stendard
of reasoniablemass, nor has he demonstrated that there is & ressonable probability that, but fo trial
counsel’s deficient performence, the outcome of the triel would have been diffsrent. In the
instant mattsr, 2 court trial was held. After the attorneys gave their closing arguments, but befors
announcing his decision i the case, the el judge listed the clements the Stete wes required to
prove, defined reasonsble doubt, discussed the inconsistencies in the evidence, made note of the
Ymited assistance he received from the expert testimony, end explained the weight that he gave
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to the vietim's testimony and why.” Petitiossr Bonez offars this Court no new evidence that hes

a reasonable probability of underndning the outcome of the teial, offers no evidence of any
specific failuce on the part of his trisl attomey thet has 3 reasomable probability of chenging the
outeorne of the trial, and offers the Court no affidavit of an expert regarding testimony that
would be presented at an. evidentiary hearing, Pesitioner Bonez has simply falled 1o offor this
Court anything more than mere specvlation thar, but for the alleged ineffective assistance of his
trial counsel, there is a roasonsble probability that the outcorne of the trial would have besn

different.

ORDER

The State’s Motion for Summary Dismissal is hereby GRANTED.

Dated this 2 day of October 2013,

2 Trial Tr. pp. 290-296.
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