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Daniel C. Green (ISB No. 3213) 
Steplie11 J. Mullonen (ISB No. 6689) 
RACINE, OLSON, NYE, BUDGE 

& BAILEY, CHARTERED 
P.O. Box 1391 
Pocatello, Idaho 83204-1 391 
Telephone: (208)232-6101 
Fax: (208)232-6109 
Attolney fol. Plaiiitiffs 

IN TFIE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF TFIE 

STATE OF IDAHO IN AND FOR THE COUNTY OF BONNEVILLE 

AMERICAN PENSION SERVICES, INC.;) Case No. CV-06-140 
CURTIS DEYOUNG, an individual; DEAN) 
DEYOUNG, an individual; DALE) 
HENDERSON, a11 individual; HARRY) PLAINTIFFS' PROPOSED FWDINGS 
S E G U M ,  an individual; DREW DOWNS,) OF FACT AND CONCLUSIONS OF 
an individual ) LAW 

1 
Plaintiffs, 1 

1 
VS. 1 

1 
CORNERSTONE HOME BUILDERS, ) 
LLC., 1 

Defendant. i 

This matter came on for trial on the 28"', 29Ih and 30"' of August, 2007, before the Honorable 

Richard T. St. Clair, Seventh Judicial District Judge. Present for the Plaintiffs was Curtis DeYoung, 

in his capacity as President of American Pensioll Services, Inc. (APS) and in his i~ldividual capacity 

Stephen .I. Mullonen and Lane V. Erickson were both present as cou~lsel for Plaintiffs. The 

Defendant Comersto~le Home Builders, LLC (Cornerstonk) was present through its member Scott 

Talltnan. Michael D. Gaffi~ey and Penny North Shaul were both present as counsel for Defendant. 
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Followi~ig the submission ofthe evidence, the Court took the matter under advisement, ordering the 

parties to submit post-trial briefing. 111 accordance therewith, Plaintiffs offer the following: 

PROPOSED FINDlTVGS OF FACT 

1. APS is a Utah corporatioti in business as a contract administrator for third party 

retirement plans. In 2001: APS, through its President, Curtis DeYoung, approached P&B Enterprises 

Iuc. and informed its CEO, Martilt Pool of areal property develop~nent project located in Idaho that 

APS was involved in. Mr. DeYoung inquired as to whether or not P&B would be interested in 

being involved in tlie project. P&B looked illto tlie project atid turned down tlie offer at that time. 

2. Later, it1 2003, APS, once again through Mr. DeYoung, approached P&B and 

informed i t  that APS was involved in the Idaho project previously discussed. Mr. DeYo~ulg advised 

that the Idaho project developer was trying to get out and that the project was going into foreclosure. 

Mr. DeYoung inquired whether P&B would be interested in piclting up tlie project if APS provided 

funding the down payment to facilitate the purchase of the real property that was in foreclosure. 

3. P&B agreed to iook into the project and Brad Kendrick, the Chief Operations Officer 

of P&B was assigned to investigate the matter due to his previous experieuce with real property 

developme~it. The prospective developmet~t project was in or near Idaho Fails, Idaho. Mr. Pool and 

Mr. Kendrick thought Scott Tallmall might be a good fit to assist with the project since Mr. Tallmail 

was a home builder, had built Mr. Pool's home and was fiotn the Idaho Fails area. 

4. Mr. Pool, Mr. Kendrick and Jonathan Reyes, another individual associated with P&B, 

had a meeting wit11 Mr. DeYou~lg in the P&B office regarding how the potential purchase could take 

place. These individuals all agreed that if the purchase could be made for the right price, APS would 

provide tlie dow11 paylnetlt of approximately twenty percent (20 %) for tlie purchase of the real 
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property and be paid back at 10% interest and APS would receive a promissory note and deed of 

trust securing its loan. Additionally, it was agreed that APS would have the option to lend on the 

project and APS would also receive $750.00 per lot sold in the developtnent project. Mr. Kendrick, 

Mr. Pool and Mr. Reyes agreed that if the purchase took place, they would fonu a new corporatioll 

to put this new, potential project into. 

5 .  Shortly thereafter, Mr. Tallman came to the P&B office in Utah and it was agreed 

upon by Mr. Kendrick, Mr. Pool, Mr. Tallman and Mr:Reyes, that they would fo l~u  a new business 

entity if they could purchase the Idaho project. Mr. Kendrick and Mr. Pool both told Mr. Talimatl 

about. the agreement made with APS if the land could be purchased. Mr. Talhnan never objected. 

6 .  The business entity ultimately foillied by Mr. Kendrick, Mr. Pool, Mr. Tallman and 

Mr. Reyes was called Cornerstone Homebuilders, LLC. Mr. Kendrick was designated to be the 

Member-Manager. The Articles of Organization for Cornerstone Ho~nebuilders, LLC; which were 

filed in the state of Utah in October 2003 are found in Exhibit 1 and such Articles menlorialize Mr. 

Icendrick as the member-manager. 

7. Thereafterl APS, by and through Mr. DeYoung, and soon to be Cornerstotie, tlxougli 

its soon to be ~nenibers and manager, Mr. Tallman and Mr. Icendrick, flew to Spokane, Washington 

to nieet with Metropolitan Mortgage &Securities Co., Iilc., and Old West Ani~uity & Life I~isurance 

Company, the sellers of the Idaho development project, with the purpose of atte~nptiilg to finalize 

the purchase of the Idaho real property. 

8. I11 Spokane, soon to be Cornerstone was able to reach an agreement on the purchase 

of the Idaho real property developinent project with Metropolitan Mortgage & Securities Co., Inc., 

and Old West Annuity & Life Insurance Conlpany for the purchase price of approximatelyl.1 
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million dollars. The title ofthe real property was to be put and was put into both P&B's name and 

Scott Taliman's business name, S.R. Tallma11 Construction, IIIC., due to Cornerstone not yet being 

formalized. In January, 2004 title to the Ida110 real property was put into Cornerstone's name. 

Exhibit 14 demonstrates the Warranty Deeds given from sellers to P&B and S.R. Tallman and from 

P&B and S.R. Talhnan to Cornerstone. 

9. As part ofthe agreemel~t between soon to be Cornerstone and the property sellers, the 

propelty sellers agreed to provide soon to be Cornerstone with 10 lots free and clear. Additionally, 

sellers agreed to provide construction financing for construction of the improvements in the 

development project in the amount of $230,000.00. Exhibits 27 and 29 demonstrate this 

$230,000.00 obligation. It is also important and critical that the testimony given by Mr. Pool, Mr. 

Kendrick and Mr. Talllnan is that these documents for development financing were all signed afler 

the Spoltane trip and the parties had returned home. These are all docun1ents relating to financing 

the development of the project by the property seller, after the agreement to purchase had been made. 

If APS had promised to provide complete financing of the developn~ent project, it doesn't make 

sense that Cornerstone was contracting to obtain additional sources of financing for tlte development 

of the real property. The plan to finance the project was to roll the profits fiorn the 10 free and clear 

lots into further development within the project, along wit11 the $230,000.00 coming from the sellers, 

all in order to perpetuate a constant stream of financing for the develop~nent of the project. The 

profits fro111 the developme~~t would be reinvested into tlte developme~lt to fund its growth. 

10. None of the members of Cornerstone knew of the Idaho developnrent project until 

APS brought it to their attention. During Cornerstone's preli~ttinary calculations, they projected to 

realize a profit in the Idalto development project in at amount over two(2) ~lliliion dollars. 
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1 I .  While Mr. Kendrick, Mr. Tallman and Mr. DeYoung were in Spokane ~legotiating 

the purchase price, Mr. Kendrick and Mr. Tallmarl were working various calculatioils, including how 

the project would be financed. Exhibit 2 lnemorializes Mr.Tallman's calculatioils and deinollstrates 

how Mei'Life (seller) was going to provide financing and how a release on 10 lots was to be 

provided to facilitate the financing of the project as well. Exhibit 2 also is illustrative as it 

inemorializes the $750.00 per lot obligation ii-i the upper right hand corner of the exhibit where it 

reads "750.00 Cui-tis.' The testinlony given was that note was placed thei-e as pal? ofdeter~nining 

the cost to develop the lots and what their potential retail tnay be. 

12. While the parties were in Spokane, Washi~~gton, negotiating the purchase of the 

subject property, there was a break where Mr. DeYoung, Mr. Tall~nail and Mr. Kendrick were 

discussing life in general which eventually led illto a discussion about retirement accounts. At the 

end of the coi~versatior~ Mr. DeYoung mentioned he wanted his $750.00 equity position to be in 

witing. Mr. Kendrick was intrigued by the conversation and took notes, memorializing the topic 

of discussion and Mr. DeYoung's request. Exhibit 3 memorializes tile notes from this conversation. 

13. When the agreement between soon to be Cornerstone arid the sellers out of Spokane 

was finalized, the agreement reached between APS and soon to be Cornerstone that APS was to 

provide the down payment of approximately 20% for the purchase of the development propelty, to 

be paid back at 10% interest and to be secured by a promisso~y note and deed of trust and APS to 

be paid $750.00 per lot sold in the developlnent project as well as APS having the option to lend on 

the project as well, was ratified and confirined to APS through Mr. Kendrick, soon to be 

Cornerstone's managing member and soon to be member, Mr. Pool. Mr. Tallrnan had $10 further 
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substantive conversations with Mr. DeYoung after the Spokane triip. Mr. DeYoulig had his 

conversations regarding this project with Mr. Pool and Mr. Kendrick. 

14. On September 30,2003, APS perfomled its obligation and provided the agreed upon 

20% down paylnent, in the sum of $226,218.70, which was used to purchase the property. APS was 

not provided a Promissory Note or Deed of Trust at this tiine. 

IS. Followil~g the Septenlber 30,2003 payment made by APS, APS exercised its option 

to lend on the project by lending additional su~ns.  After each additional loan, APS still did not 

receive a promissoly note or deed of trust from Cornerstone. 

16. The combined sunount of~noney lent by APS to Cornerstone, tlu.ough February 2004 

was in tlie approximate sun1 of a half of a rnillion dollars. Exhibit 7 is a docuinerlt created by Mr. 

Kendriclc as managirig member of Cornerstone, memorializitig Cornerstone's calculations of sums 

received fro111 APS through February 2004. 

17. The reason APS was not provided a Pro~iiissoq~ Note and Deed of Trust reflecting 

tlie agreement between the parties was because at the time of the initial purchase of the real property, 

Cornerstone had yet to be fonnalized. Once Cornerstone was fonnalized, the members of 

Cornerstone just didn't get around to following through with their end of the bargain and providing 

APS the documerits as previously agreed. Testimon)~also revealed that the sellers ofthe de\~elopment 

project backed out of their obligation to provide funding for the project. The lneinbers of 

Col-nerstone feared that if a promissory note and deed of trust were given to APS, APS's first lien 

position codd detrimentally affect Cornerstone's ability to secure otller financing for the project. 

Corlierstone lilelnbers elected to stall in getting APS its security iii order to get the financing in the 

project secured. 
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18. Mr. DeYoung contacted members of Cornerstone several times after APS's initial 

loan and continued thereafter after the subsequent loans to Cornerstone, inquiring as to the status of 

the promisso~y note and deed of trust. 

19. In March 2004, APS refused to lend any additional funds to Cornerstone as a result 

of having lent approximately one-half million dollars to Cornerstone and having no security in place 

for said funds. 

20. When APS stopped lending money to Cornerstone Mr. Talllnan told Mr. Kendrick 

that Coriierstone would not be paying APS the $750.00 per lot because, from his perspective, the 

$750.00 per lot was only to be provided upon complete funding of the entire development pro,ject 

by APS. As testtfied to by Mr. DeYoung, Mr. Pool and Mr. Kendrick, Cornerstone's managing 

member, this contingency expressed by Mr. Tali~nan at this time was never part of the agreement 

between APS and Cornerstone, In Mr. Tallman's own testimony, he stated he has no evidence 

whatsoever of this contingency ever being a part of the agreement. 

21. 111 March 2004, Mr. Pool and Mr. Reyes disassociated themselves from Cornerstone. 

At that time only Mr. Kendrick and Mr. Tallman remained as members of Cornerstone. 

22. In June, 2004, on behalf ofcornerstone, Mr. ICendrick sent a Promissory Note to APS 

for $250,000.00, interest fkee, signed by I~imself and Mr. Tallman, see Exhibit 4. This is the first 

Note Cornerstone sent to APS and it was never recorded. Testimony given was that the Cornerstone 

members knew this docu~nent was inaccurate, would more than likely not be accepted by APS, and 

was merely drafted to stall and buy time to secure other financing. 

23. Accompanying the June, 2004 Note was a letter identified as Exhibit N, written by 

Mr. Icendrick to APS. Testimony from Mr. Kendrick was that he drafted the letter, knowing ihe 
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ainount of money claimed owing to APS was wrong. Mr. Kendriclc also testified that the purpose 

d t h e  closirig paragraph was to invite APS to colitinue to exercise its option to lend on the project. 

This paragraph also ~neniorialized Cornerstone's knowledge that APS got its money from APS 

"clients." 

24. Following APS's receipt ofthisNote, Mr. DeYounginfo~lnedMr. Kendrickthis Note 

was in error and was not acceptable as it did not reflect the agreement between APS and 

Cornerstone. See Exhibit Q. 

25. In Septe~i-iber 2005, now approxilnately two years after the original sums had been 

lent, Mr. Kendrick, 011 behalf of Cornerstone, sent APS another pron~issory note and a deed ofhust 

wliicli reflected ail unpaid principal amount of $150,000.00 at 10% interest. See Exhibits 5 and 6. 

These docuine~its were never recorded. Both Mr. Kendrick and Mr. Tallmall testified that neither 

of these docunlents sent to APS were accurate as well. Foliowing APS's receipt of this Note and 

Deed of Trust, Mr. DeYoung informed Mr. Kendrick this Note was also in enor and was not 

acceptable as well as it did not reflect the agreement between APS and Cornerstone 

26. In April 2005 Mr. IZendrick wrote a Financial Recoliciliation to APS and signed it 

as Cornerstone's managing member. Exhibit 7. This document itemized nio~iies lent by APS to 

Cornerstone and amounts paid back. Additionally, the Reco~lciliatio~i also addressed the principal 

and interest balance then asserted by Col~ierstone believed to be due and owing, as well as the 

existelice of tile per lot agreement. Specifically, in the last paragraph on page 2 of Exhibit 7, Mr. 

Kendrick wrote. 

Regarding the equity interest in the project to APS - I have searched my notes, and 
literally every file I have, but have found nothing. However, I specifically recall that 
we all discussed and agreed to an equity participation of either $550 or $725 per 
home to APS. I arn therefore proposilig a pay~ne~lt of $625 per home which would 
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equate lo $1 75,000 to you as an equity participant on tlie Single Fanlily Homes and 
roughiy $20,000 on the Multi-Family Units, for a total of $195,000. However. the 
last thing I want to do is short change you. Therefore if you reliiember tlie nulnber 
to be different, then let me know. 

27. Mr. Kendrick testified that he wrote that paragraph, kiiowillg its content to be 

inaccurate, as he was "negotiating" between himself and Mr. Taliman and ADS. Mr. Kendvick 

testified that Mr. Tallinan was still refusing to pay APS the $750.00 per lot fee and he was t~ying to 

reach a nu~nber that everyone could agree on. 

28. APS agreed to cornprolnise tlhe per lot a~nount to $650.00 per lot, but Cornerstone 

was to pay APS the arnounts due within three weeks of the agreement. Ms. Kendrick meinorialized 

this $650.00 agreement in a Cornerstone meeting agenda identified as Exhibit 9. Mr. Tallrnan still 

refused to pay this obligation to APS and Cornerstone never did pay it. 

29. In March2005 Mr. Kendrick had prepared another agenda for a Cornersto~~e business 

meeting, identified as Exhibit 8. Paragraph 5 of the agenda starts with "Curtis." "Cutlis" is the first 

nanie of Mr. DeYoung from APS. This agenda memorializes Cornerstone's obligation to APS 

regarding the per lot payment which remained due and owing, in addition to tlie outstanding 

principal and interest. Specifically, regarding Curtis (APS), paragraph (c.) reads, "We coi~ilnitted 

to him. [sic] i. What if we didn't take his money, we would still have to lionor our commitment - 

he is tlie reason we have this great opportunity." Mr. Icendrick testified that this document was 

given to Mr. Tallman and Mr. Tallrnan stili refused to acknowledge the debt owed to APS. 

30. In Mr. Kendrick's testimony, he also testified as to Exhibit 10. which is a copy of the 

constnictio~l costs break down for lot #29 in the Cornerstone project. This docuirient was given to 

Ms. Kendriclc by Mr. Tallman on March 9, 2004 or sometinle thereafter. Item nun~ber 1600, too, 

niernorializes tlie $750.00 equity payment that was agreed upon by Cornerstone with APS. 
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31. In J a ~ i u a ~ y  2006 Cornerstone was sued by APS for tlie outstanding principal and 

interest. Once Colnerstone resolved this po~"ro~i ofthe obligatioli with APS, the parties agreed on 

the record on January 24, 2006, before this Court, that there still remained issues to be resolved 

between APS and Cornerstone and that the then current agreement was not to be construed as final 

resolution of all issues between the parties. A true and correct copy ofthat record is attached to the 

Tliird Affidavit of Stephen J. Mulionen, submitted in supp01-t of APS's first Motion for Summary 

Judgmeiit. 

32. In approximately April 2006 Mr. Kendrick disassociated hilnself from Cornerstone. 

Following Mr. Kendrick's disassociation from Cornerstone and following the filing of suit in this 

matter, Mr. Taliman testified that lie dissolved Cornerstone that was originally incorporated in the 

state of Utali. Mr. Tallman testified that Cornerstone then reformed in Idaho with Mr. Tallman's 

construction company, S.R. Tallma11 Construction being the owner and Mr. Tallmarl is the Managing 

Mel~tbel. Exhibit A is the newly created operating agreement for the newly forn~ed LLC as testified 

to by Mr. Tallman. Exhibit C is the Articles of Organization filed for the new Idalio LLC. Mr. 

Tallman also testified that when the Utah LLC was dissolved, its only asset, the ploperty 

development project, was transfel'erred into thenew Idaho LLC. Mr. Tallman also testified that none 

of the Utah LLC obligations were transferred into the new Idaho LLC. 

33, Mr. Tallma~i gave testimony that MI.. Icendrick was the managing rneniber of 

Cornerstone, but Mr. Taliman actually did all the work. Mr. Tallman also testified that at some point 

during the Utali Cornerstone, LLC's existence, he and Mr. Kendrick signed sonie sort of document 

requiring both of their signatures to bind the corpo~ation. The i11te111al disputes between Mr. 

Kendrick and Mr. Tallman as to who was the managing member have no bearing as to APS since 
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Mr. Kendrick testified that he represented to APS that he was the managing member and Mr. 

Tallman testified that he never told APS that Mr. Kendrick was not the managing member or that 

Mr. Kendrick did not have authority to bind Cornerstone. 

34. Since the parties resolved the underlying principal and interest issues, Plaintiff 

alilended its Complaint, focusing on recovery of the $750.00 per lot issue, seeking recovery of 

$750.00 per lot already sold as well as $750.00 per lot to be sold and a Proiuissoly Note and Deed 

of Trust to secure such future payments 

3 5 .  In Con~erstone's Amended A ~ ~ s w e r  to Plaintiffls Amended Complaint, Cornerstone 

admits there was an agreement to pay APS $750.00 per lot, but alleges such obligation was 

contingent upon APS providillg full financing for the entire development project. 

36. In his testi~nony, Mr. Tallman, could not offer any evidence whatsoever that suppo~ls 

his contingency position. Mr. Talllnan adniitted all lie had was his own self-serving position. Mr. 

Tallnlaii also admitted that i f t l~e  debt had been paid, Mr. Kendrick stood to lasejust as much money 

as he did in paying the debt. 

37. Mr. Tallman also admitted that he learned about APS's role in the project through 

Martin Pool, not ffom any first hand information or conversations he had with APS directly. Mr. 

Tallman then testified that the contingency on the per lot issue was created in Spokane, Washington 

when the property was being purchased. Mr. Tallman offered 110 evidence or testi~nony that anyone 

else involved in this entire nlatter knew of or even heard of such contingency ever being apart ofthe 

agreement between APS and Cornerstone. 

38. Mr. Tallman, Mr. Pool and Mr. Icendrick all testified that there are 21 2 lots in the 

prope17-p developnle~it project. APS has not been paid for any of the lots sold, nor does APS have 
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any security on the lots to be sold. Mr. Tallman testified that currently, approximately 141 lots have 

been sold to date. 

39. Mr. Tallrna~~, the sole remaining inember of ~ornerstoile, testified that Cornerstone 

estimates to realize a profit ofover 2 iiiillion dollars in the underlying property development project. 

40. Mr. DeYoung testified that funds fronl five (5) IRA accounts were used as the funds 

lent to Cornerstone. These five (5) IRA accounts werelare owled by Cuiiis DeYoung, Dean 

DeYoung, I-iany Segura, Drew Downs and Dale He~iderson. 

41. Four o'tlie fi ve IRA holders filed affidavits with the Court on July 6,2007. I11 these 

affidavits each IRA holder swore under oath that they had an IRA account with APS in 2003. Each 

IRA holder also stated that they gave unlimited authority to Curtis DeYoung to direct and exercise 

their IRA funds as he deerned would be beneficial to tllem. Each individual also stated they have 

no further knowledge regarding these proceedings other that1 Mr. DeYoung directed their IRA'S to 

be invested in the property developnlent prqject which is the subject matter of this litigation. These 

affidavits were not tested by Cor~~erstone, nor have they been refuted. 

42. Mr. DeYoung also sub~~litted an affidavit to the Court on July 6: 2007 and testified 

at trial as well that in 2003 he had his own IRA with APS as well. Mr. DeYoung, in his testimony, 

stated that the other four IRA holders were his friends and family mernbers. Mr. DeYoung, in his 

affidavit and testimony, stated he was given written and or verbal authority from the other four IRA 

holders to direct their funds, without limitation, as he deemed would be beneficial to them. Mr. 

DeYoung, in his affidavit and testimony, stated he acted upon this authority and did invest his own 

and the other four IRA holders funds, through APS, in the property development project, which is 

the subject matter of this litigation. 
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43. 111 Mr. DeYoung's testimony at trial, he stated that each of the IRA holders signed 

Adoptiotl Agreements to the APS Master Individual Retirement Trust Account. This testimony was 

not refuted or contradicted. 

44. Mr. DeYoung testified that Exhibit XXX is the current APS Master Individual 

Retirement Trust Agreement and that the terms contained therein are the same as were in place in 

2003. These terms were adopted by each IRA who adopted the ASS Master Individual Retirement 

Trust Agreement and whose IRA funds were used in this matter. This testimony was not refuted or 

contradicted. 

45. 011 page three (3) of Exhibit XXX, under 6.12, Mr. DeYoung testified each IRA had 

contracted with ASS as follows: "To settle, compromise, or sub111it to arbitration ally claims? debts, 

or damages, due or owing to or froin your interest in the Depository Account and to comlnence or 

defend suits or legal proceedings with respect to such interest in the Deposito~y Account, and to 

represent you i11 all such suits or legal proceedings." 

46. Mr. DeYoung testified APS actedupon this contractual provisioll in bringiilg suit in 

this matter. 

47. On July 20,2007 each of owners d t h e  five (5) IRA accounts filed another affidavit 

with this Court, ratifying and confirming the actions of APS in this litigation and authorizing ASS 

to continue pursuing the claims against Cornersto~~e. The signature pages to each of these affidavits 

were hand filed with the Court on August 1,2007. 

48. On August 1, 2007 this Court joined each of the five (5) IRA members, Curtis 

DeYoung, Dean DeYoung, Itany Segura, Drew Downs and Dale Henderson, to this case as 

Plaintiffs, along with ASS. 
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49. Mr. DeYoung testified that APS stands to gain nothing by this litigation. Mr. 

DcYoung testified that what that means is that if APS is successf~~l in this litigation, APS will 

distribute the recovely to the five IRA holders pursuant to its contractual obligation it has with them. 

Thus resulting in a zero recovery for APS. 

ARGUMENT AND PROPOSED CONCLUSIONS OF LAW 

I. Validity of contract between APS and Cornerstone. 

The contract between APS and Cornerstone is lawful and binding upon Cornerstone. In 

paragraph 13 of Cornerstone's Amended Answer, Cornerstone admits to the agree~nent made 

between APS and Co~nerstone 

13, Defendant admits that averbal agreement was entered into by Plaintiff 
and Defendant regarding certain repayment tenus for funds loaned by Plaintiff to 
Defendant, which was limited to an interest rate of ten (1 0) percent, per annun?, on 
monies ie~it. Defendant admits there was a separate verbal agreement that Defendant 
would pay Plaintiff$750.00 per closing of final sale, per lot, contingenl on Plaintiff 
providing full funding of the consttxction project at the subdivision. Defendant 
denies the balance of Paragraph 13. 

(Def.'s Am. Answer lo Pl.'s Am. Compl. 1 13) 

The only part cornerstone does not admit to is the $750.00 per lot payment aiid asserts that the 

$750.00 per lot was part of the agreement, but contingent upon APS providing full funding of the 

development project. An admission made it1 a pleading is binding on the party malting it. 

v. Smiley, 46 Idaho 588,594,269 P. 589,590 (1928). 

Furthern~ore, the agreement between APS and soon. to be Cornerstone, too, is lawful and 

binding upon Cornerstone. "Generally, if pronloters of a corporation in contemplation of its 

organization enter into a contract for and on behalf of the corporation which was intended for its 

benefit and the contract is adopted, accepted, confirmed and ratified by the co~yoration when 
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organized, such coiporation is tllen liable, both in  law and in equity, to perfouxi tlie obligations 

imposed thereby." Albano v. Motor Ctr., 75 Idaho 348,352,271 P.2d 444,446 (1954); Hackbartli 

v. Wilso~l Lumber Co., 36 Idaho 628,212 P. 969 (1 923); Henlli Gold Mining Co. v. Herlry, 25 Idaho 

333, 137 P. 523 (1913); Mantle v. Jack Waite Minine. Co., Ltd., 24 Idaho 613, 135 P. 854, ( I  913); 

see also Fletcher Cyclopedia Corporations, Perrna~lent Edition, Vol. I, sec. 207, p. 681 and sec. 21 1, 

pp. 701-2. 

In the I-Ienw Gold Mining Co, case, the Idaho Supreme Courtadopted the reasoning found 

i n  Wall v. Niagara Min. & Stllelt Co., 20 Utah 474, 481, 59 P. 399, 400 (1899) that a corporation 

not yet formed can be bound by contracts entered into by its promoters. 

It is contended by counsel for tlie appellant that a contract made for a corporation, 
before it has an actual existence, is not enforceable by or against it. This contention 
is too broad. It indicates that a corporation ca~inot, even in the exercise of its powers 
to lnalce contracts, accept and adopt a contract made for it, by the promoters, before 
its existence as an entity. The legitimate sequence of this would be that a corporation, 
upon full and complete organization under the statute, might accept and adopt such 
a contract, receive and retain the benefits thereof and at the same time be absolved 
froin its burdens. We have no sympathy with a doctrine that would lead to such 
results--that might be ernployed as an instrument of fraud and injustice to the unwary. 

It may be assumed as true that promoters and incorporators have no standing in an)ly 
relation of agency, since that which has no existence can have no agent, and in the 
absence of any act authorizing the111 so to do, can enter into no contract, nor transact 
any business which shall bind the proposed corporation after it becolues a distinct 
entity, but notwithstanding this be true, still such proruoters and incorporators may, 
acting in their individual capacities, make contracts in fustherance of the 
incorporation and for its benefit, and, after the incorporation 'olnes illto being as an 
artificial person under the fornis of law, it may, at Least under tlie weight of American 
authority, accept and adopt such contracts, and tllereupon they beconie its own 
contracts, and may be enforced by or against it.,This the corporation may do, not 
because of an agency on Llle part of the incorporators, before the existe~rce of the 
entity, for there is none, but because of its own inherent powers as a body corporate, 
to make contracts. Moreover. the adoption of suc11 acontract need not be by express 
action of the cotporation, entered on its minutes, but may be inferred fro111 its own 
acts and acquiescence, or those of its agents, and there need be no express acceptance 
or the corporation may be bound by tlie contracts of its pronioters, if made so by its 
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charter, which it has accepted and lo which it was agreed. Unless, however, there be 
an acceptance and adoption thereof in some such way, tlie corporation will not, in 
general be bound by the contracts, of its promoters and incorporators, made for i t  
before its complete organization. 

Where a contract is made by and with promoters, which is intended to inure to the 
benefit of a corporation about to be organized, such contract will be regarded as in 
t l ~ c  nature of an open offer wl?icli the corporation, upon complete organization. may 
accept and adopt or not as it chooses, but if it does accept and adopt and retain the 
benefits of it, it cannot reject ally liability under it, but in such case will be bound to 
perform the contract, upon the principle that one who accepts and adopts a contract 
whicl1 another undertook to perform in his naine and oil his behalf,  nus st take the 
burden with the benefit. 

Id. at 451-2: 59 P. 400-1 - 

The contract between APS and Corne~.stone provided that APS agreed to provide the down 

paylnent of approximately twenty percent (20 %) for tlie purchase of the real property and in  return 

be paid back at 10% interest and receive a promissory note and deed of trust securing its loan and 

APS having the option to lend on the project and APS to also receive $750.00 per lot sold in i l ~ e  

development prqject. Mr. Kendrick and Mr. Pool testified that they and Mr. Reyes made this 

agreement with Mr. DeYoung prior to Mr. Tallman even meeting Mr. DeYoung and that this was 

the agreement between them if the subject property could be purchased. When they created this 

agreement, they agreed that if tlie purchase took place, they would forin anew corporation to put the 

project into as well. The testimony given supporls tlmt the property was purchased and was 

purchased pursuant to the agreement between APS and Cornerstone. Corlierstone became 

formalized, the agreement was ratified both expressly by hlr. Pool, a member of Cornerstolle and 

Mr. Kendricic, the managing member to APS, and by Cornerstone's acts, acquiescelice and 

perfomlance of accepting funds from APS and ultimately paying APS back those funds 
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The elicited testimony is that the agreement was never changed. APS was never informed 

oreetnent had of the agreement changing. Mr. Kendrick, the nianaging member never told APS the a, 

changed. In fact. Mr. Kendrick testified that once the property was purchased and Cornerstone 

became formalized, the afore-entered into agreement was adopted and the parties were moving 

forward with its performance. Mr. Pool never told APS the agreement changed. 

Mr. Tallman is the only Cornerstone member that asserts the $750.00 per lot payment was 

contingent upon APS providing full financing of the development project. Mr. Tallman maintains 

this position, wit11 his own admission that he has no evidence to support sucl~ a position. Mr. 

Tallman couldn't even testify that anyone else in Cornerstone even knew about his contingency 

position until he told them about it, some six to seven months after tile real property had been 

purcliased. Furtllennore, Mr. Tallman himself testified that the alleged contingency agreement was 

made in Spokane, while soon to be Comerstone was atteliipting to purchase the real property. By 

Mr. Tallman's own admission, aiter the Spokane trip he signed agreements with the property sellers 

for the sellers to provide financing of the develop~nent project. It goes without saying that it does 

not malte sense that Mr. Tallma~l would be sig~iing contracts for funding of the development project, 

after the fact, if he already had an agreement in place with APS to fund the development prqject. 

Filially, Mr. Tailman is the sole remaining shareholder of Coriierstone and is the o111y one who 

stands to gain by asserting this contingency argument. To permit Cornerstone to retain possession 

of the property and its proceeds, without paying the agreed price therefor, would be subversive of 

every principle of justice. 
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11. CORNERSTONE BREACHED THE CONTRACT AND THE COVENANT 
OF GOOD FAXTH AND FAIR DEALINGS. 

By railing to pay tlie a~liounts agreed for each lot in the subdivision, Cornerstone breached 

its contract with APS. A contract is "apronlise or a set of pro~nises for the breach of which the law 

gives areliiedy: or the perfor~nance ofwhich the law recognizes aduty." Atwood v. Western Const., 

Inc., 129 Ida110 234, 238, 923 P.2d 479, 483, (Ct.App. 1996). A proinise is "a manifestation of - 

intention to act or refrain from acting in a specified way, so niade as to justify a promisee in 

understanding that a commitment has been made." Atwood, 129 Idaho at 238, 923 P.2d at 483. 

Whether a promise amounts to a contract is a factual issue and is ordinarily to be determined by a 

jury. "However, if t l~e  evidence relating to the alleged promise is not conflicting and adlnits of but 

one inference, the court may decide the issue as a inatter of law." Atwood, 129 Idaho at 238, 923 

P.2d at 453, m, Watson v. Idaho Falls Co~lsolidated hospitals, Inc., I1 1 Idaho 44,47, 720 P.2d 

632,635 (1986), and Jokrlsot~ v. Allied Stores Corn., 106 Idaho 363,368,679 P.2d 640,645 (1984). 

The covenant of good faith and fair dealing is implied in every contract. &, Luzar v. 

Western Surety, 107 Idaho 693,696,692 P.2d 337,340 (1 984). A violation of the covenant occurs 

when "either party violates, ilullifies or significantly impairs any benefit of the contr~ct." Sorensen 

v. Coinill Tek. Inc., 11 8 Ida110 664,669, 799 P.2d 70,75 (1990). 

Geilerally, Idaho courts will not permit a party to avoid its contractual obligations. Smith v. 

Idaho State University Federal Credit Union, 114 Idaho 680, 284, 760 P.2d 19, 23, (1988). Idaho 

Courts have long held that "an agreement voluntarily made between competent persons is not lightly 

to be set aside . . . because it has turned out unfo~~unately for one party." Stearns v. Williams, 72 

Ida110 276, 283, 240 P.2d 833. 837 (1952). Additionally, a contract should be construed most 

strongly against the party that prepared or wrote it. J.R. Siinulot Comuaw. v. Bosen, 2006 Ida. Lexis 
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In the present case, due to APS bringing the project to Cornerstone's attention, the funding 

agreenient that was entered into, orally, between Cornerstone and APS for the Idaho real property 

development prqject was as follows: APS would provide the down payment of approximately twenty 

percent (20?4/;,), which would be repaid at 10% interest. In addition, APS would receive $750.00 per 

lot sold in the development project. Furthennore, APS was to have the option of being able to lend 

on the individual homes to be built in the development project. The lending of rnoney from APS to 

Cornerstone was to be secured by APS tirough a Promissory Note and Deed of Trust issued by 

cornerstone. 

In con~pliance with the agreement, on September 30,2003, APS perfotxied its obligation and 

provided the agreed upon 20% down payment, in the sum ofapproximately $226,000.00, which was 

used by Cornerstone to purchase the property. APS was not provided a prot~iissory note or deed of 

trust at tliis time. This failure by Cornerstone to provide security documents to APS for the sums 

lent is actually the first breach of the agreement. This breach was by Cornerstone. After providing 

the down payment as required, APS exercised its option to lend fu~ther monies on the project and 

did so by lending approxilnately one half of a millio~i dollars through February 2004. In March 

2004, after more than five months of not receiving a promissory note and deed of trust securing tile 

almost a half of a million dollars lent by APS' to Cornerstone, APS refused to continue to exercise 

its option to lend on the pro,ject. 

It was not until June, 2004, eight months after the original funds were lent, that Cornerstone 

finally got around to attempting to provide APS with a prolnissory note, which was inaccurate. The 

testimony from both Mr. Talllnan and Mr. Kendrick was that they both lzne\v the note identified in 
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Exhibit 4 was inaccurate. Mr. Kendrick testified Mr. DeYoung was pressing him for his security 

documents and Cornerstone was stalling so as to secure other lending on the project wit11 lenders 

who would require first position on loans. Mr. Kendrick testified that the property sellers had backed 

out oftheir agreement to provide funding for the development project and Cornerstone was trying 

to secure other financing and APS's security doculnents would impair that ability to obtain financing 

since it would place subsequent lenders in a junior positioii, thus making the ability to obtain 

financing Inore difficult. 

The evidence and testimony illustrates the existence oT the contract and the breach by 

Cornerstone. The padies' contract is evidenced by tile notes, agendas and the April 2005 

me~norandum, all of which were written and/or signed by Cornerstone. The April 2005 

memorandum is particularly insightful since it was drafted by Cornerstone's Managing Member and 

reads in part, as fbllows. 

Regarding the equity interest in the project to APS - I  have searched my notes. 
and literally every file I have, but have found nothing. However, I specifically recail 
that we all discussed and agreed to a11 equity participation of either $550 or $725 per 
home to APS. I am therefore proposing a payment of$625 per horne wl-rich would 
equate to $1 75,000 to you as an equity participant on the Single Fanlily Homes and 
roughly $20,000 0x1 the Multi-Family Units, fol. a total of $195,000. However, the 
last thing I want to do is short change you. Therefore if you renlember the number 
to be different, then let me ltnow. 

Ex. 7 

The contract is further evidenced by Cornerstone's own admissions. In Cornerstone's Answer to 

Plaintiff's Amended Complaint, Cornerstone admits there was an agreement to pay APS $750.00 

per lot, but alleges such obligation was contingent upon APS providing full financing for the entire 

development project. 

Cornerstone's contingency argument is flawed and without merit. First, Mr. Tallman, is the 
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only member of Corilerstone to allege a contii~gency existed that required APS to provide complete 

funding in order to receive $750 per lot. Mr. Tallman bases his contingency argument on his own 

self serving testi~inoily that lie spoke with Mr. DeYou~igof APS while in Spokane, with Mr. Kendrick 

present, and that APS agreed then that tile $750.00 per lot payment would only be received ir  APS 

provided full financing of the entire development project. Mr. Kendrick testified that such 

conversation never took place and Mr. Pool testified he had never heard of the original agreement 

cliauging, for which he, Mr. Kendrick, Mr. Reyes and Mr. DeYoung were a part of. Furtl~emore, 

it does not make sense that Mr. Tallman, Mr. Pool and Mr. Kendrick would be signing agreements 

with tile property sellers, post Spokane visit, for funding of the develop~ne~~t  project by the sellers, 

if Cornerstone all-eady had an agreement with APS to fund the developmetit of the project. 

Another reason Mr. Tallman's contingency argument is flawed is because Mr. Tallman's 

position is an internal issue of Coil~erstone that he must resolve within Cornerstone, that has no 

bearing on the agreement between APS and Cornerstone. Mr. Tallmail testified he never told APS 

that Mr. Icendrick was not the managing member and did not have authority to bind Cornerstone. 

Mr. DeYou~ig testified he was told all along that Mr. Kendrick was to becoiue and was the managing 

member of Cornerstone. Mr. Kendriclc testified that he told APS that he was Cornerstone's 

managing member. Mr. Tallman is not a party in this action. Cornerstone is the Defendant and it 

is Cori~erstone that entered into the agreement with APS. 

The evidence unequivocally establishes that the agreement of $750per lot was made between 

APS and Cornerstone. None of the mellibers ofCor11erstone knewof the Idaho developrnent project 

until APS brought it to their attention, hence the $750 payment per lot. During Coriierstone's 

preliminary calculations, they projected to realize a profit in the Idaho development project in an 
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amount over two(2) million dollars. That profit estimation is now a realization accordilig to Mr. 

Tallman's own testimony. 

I;'undamental agency law is being ignored by Cornerstone in its analysis of this case. This 

is a case involving a contract between two entities, APS and Cornerstorte. Idaho Code 53-616 

describes the authority of LLC agents to bind their companies. 

53-616. AGENCY POWER OF MEMBERS AND MANAGERS. ( I )  Except as 
provided in subsection (2) of this section or as provided in the a~iicles of 
orga~~ization, every member is an agent of the limited liability coinpany for the 
purpose of its business or affairs, and the act of any member, including, but not 
limited to, the execution in the izarne of the limited liabililji conzpanji of any 
inslrurnent,,for apparently carlying on in the usual way ihe business or affairs ofthe 
limited liability compar~y of which he is a nzenzber, binds the limited liability 
conzpany, unless the ~nember so acting has, in fact, no authority to act for the limited 
liability company in the particular matter, and the person with whom the menlber is 
dealing has knowledge of the fact that the member has no such autllority. 

(2) If the articles of organizatio~~ provide that managenlent of the limited liability 
company is vested in a manager or managers: (a) No member, solely by reason of 
being a member, is an agent of the 1imit.ed liability company; and (b) Every manager 
is an agent of the linlited liability company for the purpose of its busi~less or affairs, 
and the act of any manager, including, but not limited to, the execution in /he raan?e 
qfihe liinited liability conzpany ofany irzstrunzent,.for apparentZy canying on in the 
z~sual v ~ a y  rhe business or gfairs of the lintired liabiliw conzpany of u~hich he is a 
manager binds the limited liability coinpany, unless the manager so acting has, in 
fact, no authority to act for the limited liability company in the particular matter, and 
the person with whom the manager is dealing has knowledge of the fact that the 
manager has no such authority 

IDAHO CODE 8 53-616 (Michie 2004)(emphasis added). 

Mr. DeYoung, the agent for APS, negotiated and finalized this agreement through 

Cornerstone's agents Mr. Pool and Mr. Reyes, members of Cornerstoile and Brad Icendrick, the 
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Member Manager of Cornerstone.' APS was told that Mr. Kendrick was Cornerstone's manager, 

and for this reason directed the majority of its discussions surrounding the agreement and the 

development project with Mr. Pool and Mr. Kendrick. As the Member-Manager, Mr. Kendrick had 

full, apparent autl~ority to bind Cornerstone with the agreement it made with APS. Furthennore, as 

discussed above, it was Cornerstone's Member Manager that drafted the April 7,2005 memoranduni 

identified as Exhibit 7that lnemorialized the agreement between the parties. Mr. Tallman testified 

he never told APS that Mr. Kendrick was not the nlanaging member. 

Mr. Tallman, is the only rnelnber of Cosnerstone to ever allege a contingency existed that 

required APS to provide conlplete funding in order to receive $750 per lot. Mr. Taillvan testified 

lie had only spoken briefly with Mr. DeYoung prior to going to Spokane and briefly thereafter. The 

only evidence Mr. Tallman can present to sustain his contingency argument is his own self-serving 

claim of having a conversation in Spokane with Mr. DeYoung and Mr. Kendrick wherein Mr. 

DeYoung allegedly pron~ised to fund the entire development project: in order to receive the $750.00 

per lot payment. As the exhibits demonstrate, there is a lot of evidence evidencing the $750.00 pel 

lot agreement, especially Exhibit 7, but none evidencing any sost of contingency as propouiided by 

Mr. Tallinan. 

Mr. Kendrick and Mr. Pool each testified that once the property was purchased and 

' Should Cornerstone argue that since Coriierstone was fornialized in Utah, Utah law 
should be relied upon regarding members and managers and their ability to bind the corporation. 
such argu~ilent should not be considered pursuant to I.R.C.P. 44(d). Rule 44(d) expressly 
provides, "The court shall take judicial notice as provided by law. . . . If either party to an action 
intends to request the court to take judicial notice of the statutes or laws of a foreign state, a brief 
or n~elnorandu~n citing such foreign law shall be subtiiitted to the court and opposing counsel at 
least ten (10) days prior to trial or hearing." cornerstone did not comply with this rule in this 
case. 
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Cornerstone became formalized, the agreement they reached with APS was ratified and adopted by 

Cornerstone. The agreement was entered by individuals with authority and adopted and ratified by 

tile Corporation. Any internal changes or disputes anlongst the members of Cornerstone of wllo can 

bind the conlpany and what the agreement was is an issue for Comerstone. APS lnade the agreement 

with Mr. Pool, Mr. Reyes and Mr. Ke~ldrick and APS was never told the agreement had changed. 

Based upon tile foregoing, Mr. Tallrnan cannot even personally testify as to what the 

agreement was between APS and Cornerstone nor can he produce any evidence denionstratitlg that 

Col-nerstone cannot. be bound by the agreement entered into with APS. All Mr. Talllnan can present 

is his own self serving testiinotly which co~ltains nothing Inore than bald asseitions that carliiot 

unwind the agreernent between the entities. By his own admission, Mr. Tallman was not present or 

involved in the forlnation of the agreement between these two entities. The agreement was made 

by other inembers of Cornerstone. The key piece of evidence before the Court is the valid April 7, 

2005 memorandum written and signed by Mr. Kendrick, acting as the Managing Member of 

Cornerstone. The fact that Mr. Tallnian does not like the agreement is irrelevant as to whether it is 

valid and eiiforceable. 

Based upon the foregoing, the evidence is nlallifestly clear that there was ail agreement 

between the entities and what the terms of the agreement were. The teinis were agreed upon 

between the parties and each entity was required to perfonn in good faith. APS held up its end of 

the bargain by providing funds as required and it is cornerstone who first, failed to provide APS with 

a Pron~issory Note or Deed of Trust and never even attempted to provide said security documents 

for over eight (8) months after the hnds  had been lent. Secondly, Colnerstone refuses to pay the 

$750 per lot that it agreed to pay. 
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For these reasons Cornerstone is in breach of its agreement with APS in regards to the 

$750.00 per lot issue as the contingency agreement as asset?ed by Mr. Tallman, individually, is 

without merit and lacks any evidentiary support. APS is entitled to judginetlt 011 this issue as a 

nlatter of law. 

111. THE COVENAWT OF GOOD FAITH AND FAIR.DEALINGS 

Cornerstone has breached the agreetnetlt between itself and APS and liltewise, has breached 

the covenant of good fail11 and fair dealings which is implied in every contract. See, Luzar v. 

Western Surety, 107 Idaho 693,696,692 P.2d 337,340 (1984). A violati011 of the covenant occurs 

when "either party violates, nullifies or significantly impairs any benefit of the contract." Sorense11 

v. Coi~l~l l  Tek, Inc., 118 Idaho 664, 669, 799 P.2d 70, 75 (1990). "It is well settled that a contract 

includes not only that which is stated expressly, but also that which is . . . implied from its language." 

illdewendence Lead Mines Co. v. Hecla Mining Co., 2006 Ida. LEXIS 54, 9, 137 P.3d 409, 413 

(2006) citing Star Phoenix Min. Co. v. Hecia Min. Co., 130 Idaho 223, 23 1, 939 P.2d 542, 550 

(1997) (quoting Con~mercial Insurance Co. v. Hartwell Excavating Co., 89 Idaho 53 1,54 1,407 P.2d 

312, 317 (1965)). The covenant of good faith and fair dealing may be implied, however, it arises 

only regarding terms agreed to by the parties, and requires that the palties perform, i n  good faith, the 

obligations imposed by their agreement. Indeoendence, 2006 Ida. LEXIS 54 at 9, 137 P.3d at 413 

citing Lettunic11 v. Key BankNat. Ass'n, 141 Idaho 362,368, I09 P.3d 1104, I 1  10 (2005). "[Tllle 

covenant is an objective dete~mination of whetl~er the parties have acted in good faith in temx of 

enforcing the contractual provisions." Indeoendellce, 2006 Ida. LEXIS 54 at 10, 137 P.3d at 414 

citing Jenkins v. Boise Cascade Corn., 141 Idaho 233,243,108 P.3d 380,390 (2005). "An objective 

determination can only be nlade by considering a party's reasonableness in carrying out the contract 

PLAINTIFFS' PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW - Page 25 

83- ski 



provisions." Independence, 2006 Ida. LEXIS 54 at 10, 137 P.3d at 414. 

As described in detail above, the evidence unequivocally demonstrates the existence and 

terms of the agreement between APS and Cornerstone. The covenant of good faith and fair dealing 

applies in this case. The terms were agreed upon between the parties and each entity was required 

to perform in good faith. APS held up its end of the bargain by providing funds as required and it 

is Cornerstone who first, Failed to provide APS with a Promissory Note or Deed of Trust and never 

even attempted to provide said security documents for over eight (8) months after the funds had been 

lent. Secondly, Co~xerstone refuses to pay the $750 per lot that it agreed to pay. 

For these reasons APS is entitled to judgment 011 this issue as a matter of law. APS has 

performed in good faith the obligatio~ls that were imposed upon it pursuant to the agreement; 

Cornerstone has not. Cornerstone, tiwough its refusal to honor its obligations from the get go and 

now through its refusal to pay its $750.00 per lot obligation, has violated and sigilificantiy impaired 

APS's benefit of the contract. 

N. APS HAS WAIVED ITS CAUSES OF ACTION FOR FRAUD AND UNJUST 
E N R I C m N T .  

Dur.ingsummaryjudg~nent proceedings, APS waived its causes of action for fraud and unjust 

enrichment. APS and the five joined IRA plaintiffs continue to waive such causes of action and are 

not seeking relief fiom this Court for these enumerated causes of action. 

V. THE AFFIRMATJYE DEFENSES DO NOT BAR RECOVERY BY APS. 

Cornerstone raises several affirmative defenses in its Amended Answer to Plaintiffs 

Amended Complaint in an effort to bar recovery by APS. However,  lone ofthe affirmative defenses 
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raised by Cornerstone are in fact applicable to this case. These affirmative defenses include: (A) 

Failure to state a claiin pursuailt to I.R.C.P. 12(b)(6) (see First Affirmative Defense); (B) Statute of 

Frauds in that this transaction involves real estate, and such transaction was never reduced to writing 

(see Second Affirmative Defense); (C) Accord and Satisfaction; Any debt owed to Plaintiff by 

Defendant has been paid in full (see Third and Fourth Affirmative Defenses); (D) Detrimelital 

Reliance (see Fifth Affirmative Defense); (E) Failure to Confer a Benefit (see Sixth Affiilnative 

Defense); (F) Inconsistent or alternative causes of action plead in Plaintiff's Amended Complaint 

(see Seventh Affinnative Defense); (G) Defendant reserves the right to allege additional defenses 

and/or counterclaims aftercompletion of discovery (none have been raised); (Hj Plaintiff is not the 

real party in interest and therefore is barred from asserting all claiins alleged in its Amended 

Con-iplaint; (I) Plaintiff lacks standing to prosecute its Amended Complaint; (J) Plaintiff's claim is 

barred by illegality. 

A. Defense of I.R.C.P. 12@)(6). 

The first affirmative defense raised by Cornerstone, which is I.R.C.P. 12(b)(6), is iinproperly 

plead and cannot act as a bar to recovery by APS. The prior version of I.R.C.P. 12(b)(6) allowed a 

party to plead in its answer to a complaint that the complaining paity had failed to state a claim upon 

which relief could be granted. However I.R.C.P. 12(b)(6) was amended on July 1: 2004. I.R.C.P. 

12(b)(6) now reads as follows: "Every defense, in law or fact, to a claim for relief in any pleading, 

whether a claim, counterclaim, cross-claim or third-party claim, shall be asselied in the responsive 

pleading thereto if one is required, excepl that the following defenses shall be made by motion: . . 

. (6) failure to state a claim upon which relief can be granted . . . " See, I.R.C.P. 12(b)(6) (italics 

added). Cornerstone failed to raised its I.R.C.P. 12(b)(6) claim in a proper  notion before it filed its 

PLAINTIFFS' PROPOSED FTNDINGS OF FACT AND CONCLUSIONS OF LAW - Page 27 
"8 Q34 

L, 



answer or amended answer to APS' amended complaint. For this reason, Cornerstone has failed to 

properly pkad its I.R.C.P. 12(b)(6) claim and has therefore waived this defense. 

Even if Cornerstone were allowed to proceed with its 12(b)(6) defense, Cornerstone cannot 

sustain its own burden that APS's Amended Con~plaiilt fails to state a claim for which relief may 

be granted. "In determining whether a complaint states a cause of action, every reasonable 

intendment will be made to sustain it." E ~ n s t  v. Hen~enwav and Moser, Co.Inc., 120 Idaho 941,945, 

821 P.2d 996, 1000 (Idaho Ct. App. 1991), modified, 126 Idaho 980, 895 P.2d 581 (1995). "For 

a complaint to be dismissed under Rule 12(b)(6) on the ground that the complaint fails to state a 

claim, i t  must appear beyond doubt that the plaintiff can prove no set of facts in support of his claim 

which would entitle him to relief." at 946, 821 P.2d at 1001. 

As this Court is well aware, this case has gone through two sets of cross motions for 

summar). judgment. Cornerstone has repeatedly attempted to have this case dismissed, to no avail. 

This Court has ruled there are genuine issues of luaterial fact and this case has since gone to trial. 

APS has denlonstrated tlvough testi~nony and evidence that more than enough evidence exists to 

sustain its causes of actioli against Cornerstone and APS is entitled to its relief sought. 

B. Defense of Statute of Frauds 

In its amended answer, Cornerstone pled the affirmative defense of the Statute of Frauds 

stating, "[Tlhis transaction involves real estate, and such transaction was never reduced to writing." 

(Def.'s Am. Answer to PI.'s Am. Con~pI., v,) The Statute of Frauds as it relates to real estate is 

the only portion of the Statute of Frauds pled as an aFfirmative defense in Cornerstone's Answer. 

Id. "In pleading to a preceding pleading, a party shall set forth affirmatively . . . statute of frauds - 

PLAINTIFFS' PROPOSED FINDINGS O F  FACT AND CONCLUSIONS OF LAW - Page 28 

33- 



. . . and any other matter constituting an avoidance or affirmative defense." IDAHO R. CIV. P. 8(c). 

"The statute of frauds defense is an affirmative defense u~l?ich musf be specifically raised by the 

pleadings." Paloukos v. Interinountaiil Chevrolet Co., 99 Idaho 740, 744, 588 P.2d 939,943 

(1978)(emphasis added). 

Tile Statute ofFrauds as it relates to real estate is found it1 Idaho Code 9-505(4). Tlroughout 

the course of this case, Cor~lerstollel~as argued the applicability of I.C. 9-505(4), but tile11 also argues 

I.C. 9-505(5), which relates to the promise to lend money, and I.C. 9-508, which deals with real 

estate conimissions. By failing to affirmatively and specifically plead the other sections of the 

Statute of Frauds in its Answer, Cornerstone has waived its ability to present these additional 

defenses. 

Assu~liitlg arguendo that Cornerstone has not waived its right to utilize these other sections 

of the Statute of Frauds. as explained herein below, the Statute of Frauds is not applicable in this 

case. Even if it were, tile writings that exist and which are part of the record before the Coui? and 

the performance by both parties to the agreement, fully satisfy any Statute of Frauds requirements. 

1. Idaho Code 9-505(4) is not applicable in this case. 

Idaho Code 9-505(4) pertains to "An agreement . . . for the sale, of real property, or of an 

interest therein. . . ." IDAHO CODE 5 9-505(4) (Micllie 2004). Neither APS nor Cornerstor'le is 

selling any real property. No facts alleged and no evidence produced by either party evidences any 

"sale" of real property. This case relates to monies lent by APS to Comerstone so that Cornerstone 

could buy real propelly from a third party. As the testimony of Mr. DeYoung, Mr. Pool and Mr. 

Kendrick revealed, the agreement in issue pertains to security for monies lent by APS to Cornerstone 
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and payment ofthe $750 per lot to APS, which was a condition of payment by Cornerstone to APS. 

Idaho Code 9-505(4) simply does not apply because neither of the parties were selling real property 

or selling an interest in real property to the other party 

Most iinpol-tantly, even if I.C. 9-505(4) were somehow deemed by the Court to apply to this 

case, a sufficient writing exists which fully satisfies the Statute of Frauds. The Statute of Frauds 

requirement concerning a transfer in real property is satisfied wllen an instrument in writing exists 

that is subscribed by tlie patty creating, granting, assigning, surrenderillg or declaring the same, or 

by his lawful agent thereto. See IDAHO CODE 5 9-503 (Michie 2004). In this case Cornerstone 

adlnits that Brad Kendrick was the Member Manager of Cornerstone, 

Cornerstone's agent, Mr. Kendrick drafted multiple memoranduins, agendas and notes 

tnemorializing the agreement ofpayment of $750 per lot by Cornerstone to APS. Exhibits 3.7,8,9 

and N. Mr. Tallman; too, drafted documents memorializing the agreement. Exhibits 2 and 10. The 

April 2005 memorandum identified as Exhibit 7, which is signed by Mr. Kendrick is particularly 

insightful since it was drafted by Cornerstone's Member Manager and reads in part, as follows: 

Regarding the equity interest in the project to APS - I  have searched my notes, 
and literally every file I have, but have found nothing. However, I specifically recall 
that we all discussed and agreed to an equity participation of either $550 or $725 per 
home to APS. I am therefore proposing a payment of $625 per home which would 
equate to $1 75,000 lo you as an equity participant 011 the Single Family Homes and 
roughly $20,000 on the Multi-Fanlily Units, for a total of $195,000. However, the 
last thing I want to do is short change you. Therefore if you remember the number 
to be different, then let me know. 

(Ex. 7) 
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Any applicable Statute of Frauds requirements are further satisfied by Cornerstone's own 

admissio~is. I11 Cornerstone's anlended answer to Plaintiffs Amended Complaint, cornerstone 

admits there was an agreement to pay APS $750.00 per lot, but alleges such obligatioil was 

contingent upon APS providing full fil~ancing for the entire develop~nent project 

I11 addition, the doctrine of partial performance, which relieves the requirement of a writing, 

actually is embolded in this case since there exists both a writing and conzylete performance by APS. 

"The doctrine of part performance is a well-established exception lo the stxicl application of the 

Statute of Frauds." Watson v. Watson, 2007 Ida. LEXIS 108, 8-9 (2007) 

Under the doctrine of parl perfor~nance, when an agreement to convey real property 
fails to meei the requirements of the statute of frauds . . . the agree~nent may 
nevertheless be specifically enforced when the purchaser has partly perfor~ned tlie 
agreement. Before an oral agreement to convey laiid will be specifically enforced, 
the underlying contract must be proven by clear and convincing evidence. Further, 
the proof must show that the contract is complete, definite and certain in all its 
material terms, or that it contains provisions which were capable in themselves of 
being reduced to certainty. The material tenns which must be identified in a co~ltract 
to convey land include the palties to the contract, the subject matter of the contract, 
the price or consideration, and a description uf the properly. 

Id. - 
The foregoing case law demonstrates, once again, that the Statute of Frauds relates to the 

conveyance of real property, which is not the issue in this case. However, as admitted by 

Cornerstone, APS perforined its obligation and provided the agreed upon down paymeiit, in the sum 

of $226,218.70, which was used to purchase the property. The April 7, 2005 inelnorandurn from 

Cornerstone evidences the complete agreement between APS and Cornerstone. Tl~e n~e~norai~durn 

evidences monies received fro111 APS, monies paid by Cornerstone to APS, a balance, interest 

incurred and the payment due per lot. This wr-iting is complete, definite and certain in all its material 

PLAINTIFFS' PROPOSED FINDINGS OF FACT AND QNCLUSIONS OF LAW - Page 31 
83- 81 



terins. The only ambiguity was the amount of the per lot payment, not whether there was a per lot 

paynient to be made at all. Furtherinore, this writing was created after APS stopped exercising its 

option to leiid on the project due to not receiving aprornissoiy note and deed of trust. No where in 

tlie document does it say anything about a contiilgency for APS to receive its per lot payment. As 

a matter of fundanieiital co~itractual and agency law, the agreeinent between APS and Cornerstolie 

is lawful and binding. 

2. Idaho Code 9-505(5) does not apply in this case. 

In addition to the satisfaction of any Statute of Frauds requirements, the facts do not support 

tlie application of other sections of tlie Statute of Frauds raised by Cornerstoile. 111 essence, 

Coiiierstone argues that because the pri~icipal amount loaned by APS to Corllerstolle was greater 

than $50,000, then for the loan from APS to Cornerstone to be valid, it had to be in m~itiilg. Idaho 

Code 9-505(5) is a ~neclialiism of redress for lenders who are accused of making oral comrnitlinents 

to lend money, then fail to deliver the fu'unds. "The apparent purpose of the statute is to protect banks 

and other businesses from claitns that they made an oral commitment to lend money or to grant credit 

and breached such co~lililitment by failing to deliver the funds. Once the loan funds have been 

delivered to the borrower, so there is no longer an executory promise to make a loai~, the statute, by 

its plain language, lias no further application." Rule Sales & Serv. v. United States Bak Nat'i. 

Ass'n 133 Ida110 669, 673, 991 P.2d 857, 861 (Idaho Ct. App. 1999). _ 1 _ 1  

Idaho Code S 9-505(5) does not apply in this situatioii because Corilerstotle is not seeking 

to force APS to further lend funds. To the contrary, Cornerstone is attempting to get out of its 

repayment obligations by iilcorrectly relyilly on a statute that was designed to protect leiiders from 

utlenforceable oral commitments lo make loans. Cornerstone atte~npts to convince tlie Couil that 
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this statute applies when Cornerstone has failed to allege a single fact or introduce a single item of 

evidence in support of t l ~ e  statute. The only co~~ceivable situation where Idaho Code § 9-505(5) 

would apply to this case would be if Cornerstone was attenlpting to force APS to loan further funds 

(i.e. inore money to complete the development). In that case, APS could validly assel? Idaho Code 

$9-505(5) as a defense and prevent Cornerstone from obtaining an order requiring APS to make a 

loan of fuither funds. This section of the Statute of Frauds does not apply. 

3. Idaho Code 9-508 is not relevant in this case. 

Cornerstone has also argued that APS is precluded from recovery in this lnatter due to Idaho 

Code 9-508. Idaho Code 9-508 deals with real estate co~nmissions to be paid by the sellers of real 

property. ldallo Code 9-508 reads as follows: 

Real estate commission contracts to be in writing. -No contract for the 
paytnent of any sum of money or t1,ing of value, as and for a comlnission or 
reward for the finding or procuring by one person of a purcllaser of real estate of 
another shall be valid unless the same shall be in writing, signed by the owi7er of 
such real estate, or his legal, appointed and duly qualified representative. 

IDANO CODE 5 9-508 (Michie 2004). 

The primary purpose of I.C. 5 9-508 is to prevent fraudulent or unfoui~ded claims of 
brokers. This particular portion of our code relates entirely to statutes of frauds and 
has as its objective avoiding disputes as to whether or not an agreement in fact exists, 
the amount of a com~nission and the exclusive or non-exclusive terms of a listing 
agreement. 

Rexburg Realty, Inc. v. Carnuton, 101 Idaho 466, 467, 61 6 P.2d 245,246 (1980) 

Cornerstone adtnits and does not dispute that the real property purchased in this matter was 

purchased fro111 a third party and not APS. APS was not the seller or the owner of the real estate 

purchased by Cornerstone. Because APS was never the seller or owner of the real estate i~lvolved 

in this case, I.C. 9-508 is simply not applicable. 
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For the foregoing reasons, the Statute of Frauds defense raised by Col.i?erstoile caiinot be 

sustained. Under the terms of the contract between APS and Cornerstoile, APS is entitled to receive 

the sum of $750.00 per lot once the lot is sold. This is pusely contractual it1 nature. The parties 

never intended to rmnsfeer any property i ~ r  a way that would bring tile statute of frauds into play as 

to the payment of the $750.00 per lot agreement. Furthermore, the writings that exist and the 

performance by APS and Cornerstone fully satisfy any and all other Statue of Frauds requirements. 

C. Defense of Accord and Satisfaction Does Not Apply. 

Col.nerstone's affirmative defeilse of accord and satisfaction is not applicable and does not 

bar recovely by APS. The ele~nents of an accord and satisfaction are: (1) a bona fide dispute as to 

the amount owed; (2) that the debtor tendered an amount to the creditor wit11 the intent that such 

payment would be in tola1 satisfaction of (he debt owed 10 the creditor; and (3) that /he crediror 

agreed ro accept paynzenl infuil satisfaclion o f  the debt, or thal botlr the debtor and the creditor 

understood that the acceptance of the clieck was in full payment of all sums owed by the debtor. 

Beard v. George, 135 Idaho 685,689 23 P.3d 147,15 1 (2001) (italics added). Additioirally, because 

accord and satisfaction is an affirmative defense, the burden is upon the Conlerstone to prove all the 

elements of an accord and satisfaction. See, Id. citing, Clay v. Rossi, 62 Idaho 140, 108 P.2d 506 

(1940). 

In the present case, APS initially sought recovery for the ~~nderlying amounts that were 

loaned by APS to Cornerstone. In the course ofthis litigatioil APS and the Co~nerstones have settled 

the payment of the underlyillg amounts which were loaned by APS to the Cor~~erstone. The only 

issue that remains to be decided ill this litigation is whether Cornerstone is also obligated to pay to 

APS the sum of $750 per lot. 
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Nothing in the settieme~it between APS and tlie Cornerstone of the underlying loan claims 

acted as an accord and satisfaction of the $750 per lot amounts that yet remain due and owing by 

Corizersione to APS. Furthermore, the settlement of theunderlying principal and interest dispute was 

placed on tlie record before this Court on Janua~y 24, 2006. During that proceeding, it was 

specifically put on tlie record, with Mr. Kendrick and Mr. Tallinan present and representing 

Cornerstone, that the $750 per lot remained in issue and was not yet resolved. A portion of that 

record is as follows: 

Mr. Muho~ien: (Counsel for APS) Thank you, Your Honor. 
In consideration of American Pension Services, Inc., not pursuing preliminary 
injunction or writ of attachment, American Pension Services, Inc., has agreed to 
reiease the TRO that is currently in place as well as the lis pendens that is also in 
place in consideration of receiving today a wire transfer from Cornerstone in the 
amount of $187,591.35. By no means is this to be construed as full and filial 
resolution of this matter, and this sum relates only to the lifting of the TRO and the 
release of the lis pelidens as well. 

The Court: Ail right. Mr. Decker (counsel for Cornerstoize's 
Managing Meinber, Brad Kendrick), do you stipulate to that? 

Mr. Decker: Yes, Your honor, with the clarification that the 
$1 87,591.35 has been arrived at by the parties as all amount that is - that is owed that 
is not ill dispute. So it's not merely consideration for the release of the TRO, but it 
is not our understanding that it is a full and final settlement of all the claims. 

The Court: It may be partial payment ofsome remaining clai~ns? 

Mr. Decker: Yes, Your Honor. 

The Court: Is that all? 

Mr. Muhonen: That's correct. Your Honor. 

T l ~ e  Court: All right. Ms. Shaul. 

Ms. Shaul: (Counsel for Mr. Talltnan) Thank you, your Ho~ior. 
I concur with what Counsel has represented, both Counsel have represented, and I 
believe that Mr. Decker has clarified appropriately that this is all amount that is not 
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contested by any of the parties at this point as due and owing; and therefore, that's 
why it's being tendered today. 

The Court: All right. So with that proviso you're stipulating to it? 

Ms. Shaul: We are, Your I-Ionor. 

Iir'p oil Mot. to Extend Prelim. Ini.. Writ of Attach. and T.R.O., Jan. 24,2006. 

Because the burden is on Cornerstone to prove all the elements of accord and satisfaction, 

Cornerstone cannot sustain its accord and satisfaction defense with ilothing Inore than a bald 

asse~tion. The evidence outlined above and on the Couit record evidences that the accord and 

satisfaction cailnot be met. For these reasons, in addition to those listed above, Cornerstone cannot 

sustain its accord and satisfaction defense. 

D. Defense of Detrimental Reliance. 

As with all previous discussed affirmative defenses, Cornerstone's affirinative defense of 

detl.imenta1 reliance cannot bar recovery by APS. The elements required to sustain a defense of 

equitable estoppel are: (1) a false representation or concealrnent of amaterial fact be made; (2) that 

the pasty asserting estoppel did not know or could not discover the truth; (3) that the false 

representation or concealrnent be made with intent that it be relied upon; and (4) that the 

~~lisrepresentation resulted in detrimental reliance on the part of the pariy asserting estoppel. 

Schoonover v. Boru~er Coui~ty, 113 Idaho 916, 919, 750 P.2d 95, 98 (1988). "To establish 

detiirnental reliance, a party must show that she reasonably and justifiably relied on a specific 

promise o f t l~e  offelldi~lg party andsuffiredsubs~anfiaIandfbreseeable econon~ic loss when relying 

on thepronzise." Podolan v. Legal Aid Services, Inc., 1223 Idaho 937,943,854 P.2d 280,286 (Ct. 

App. 1993)(emphasis added). 
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As outlined in the facts, there is no evidencewhatsoever that APS made a false representation 

or concealed a material fact from Cornerstone. Cornerstone knew what the deal was from day one 

of the agreement as outlined by the testin~ony of Mr. Pool and Mr. ICendrick and Mr. DeYoung. Mr. 

Tailman's false understanding of the agreement is an issue between himself and the other 

Cornerstone mernbers, but has nothing to do with the fact that the agreement is what it is and was 

openly made between the parties. If Mr. Tallman needed to discover the "truth" of the agreement 

or representations, he needed to look no further than to the other individuals in Cornerstone. 

Cornerstone cannot establish that it relied upon, to its detriment, any false representations made by 

APS. Furthermore, it is difficult to understand the detrimental aspect of this affirmative defense 

made by Cornerstone when Cornerstone is realizing millions of dollars in profit. 

Cornerstone has not produced one single piece of evidence demonstrating it "suffered 

substantial and foreseeable economic loss when relying on the promise." First, as denlonstrated by 

the evidence, there was no promise by APS to provide co~nplete funding of the entire deveioprnent 

project. Second, Cornerstone adinits that when it initially calculated its projected profit in the 

development project, it estimated it would realize a profit over two (2) million dollars. Colnerstone 

is realizing that projected profit. 

The loss conten~plated to sustain a detrimental reliance defense is not present in this case. 

Cornerstone has not presented one piece of evidence to sustain its burden and substantiating that it 

suffered substantial and foreseeable econonlic loss. The burden is on Cor~~erstol~e to prove all the 

elements of detrimental reliance or equitable estoppel. The evidence outlined above and in trial 

evidences that there was an open, known and agreed upon agreement between APS and Cornerstone. 

Cornerstone cannot satisfy even one element of equitable estoppel. For this reason, in addition to 
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tliose areas listed above. Cornerstone cannot sustain its detrimental reliance defense 

E. Defense of Failure to Confer a Benefit. 

Cornerstone's affirmative defense that APS failed to coilfer a benefit is not supported by the 

record and cannot bar recovety by APS. This section is incorporated into section 11. Breach of 

Contract set forth Inore fully above. Simply put, APS brought Cornerstone a project that 

Cornerstone is realizing a benefit of more than two (2) ~niilio~l dollars. 

F. Defense of Pleading in the Alternative. 

APS's Amended Cot-nplaint, which states alte~~lative causes ofaction, does 1101 bar recovety 

by APS. I.R.C.P. 8(e)(2) states in pertinent past: 

A party may set forth two or more statements of a claim or defense alternatively or 
liypotl~eticaily, either in one cou11t or defense or in separate counts or defenses. When 
two or Inore statements are made in the alternative and one of them if made 
independently would be sufficient, the pleading is not made insufficient by the 
insufficiency of one or Inore of the alternative statements. A party may also state as 
many separate clairns or defenses as the party has regardless of consistency and 
wliether based oil legal or on equitable groulids or on both. 

See, I.R.C.P. 8(e)(2) 

In Cornerstone's Seventh Affirmative Defense, it alleges that APS cannot proceed under the 

theories of breach of contract and unjust enrichment. The foregoing rule explicitly allows APS to 

proceed under said alternative tlieories. Nonetheless, APS, as previously stated, does hereby waive 

and withdraws its unjust enrichmelit claiill as plead in its Aliiended Complaiilt 

G. Other Additional Defenses or Counterclaims. 

As its eighth affirmative defense, Cornerstone reserved the right to allege defenses andior 

counterclailns after co~npletion of discovery. Discovery is complete, trial is over and Cornerstone 

did not raise any further defenses or counterclaims 
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H. Defense of Real Party in Interest and Standing 

APS has standing in this action and has been properly named in accordance wit11 Rule 17(a) 

of the Idaho Rules of Civil Procedure. 

It is a fundamental tenet of American jurisprudence that a person wishing to invoke 
a couit's jurisdiction rnust have standing. Van Valke~lbur~h v. Citizeizs for Term 
m, 135 Idaho 121, 124, 15 P.3d 1129, 1132 (2000). Standing is a prelimina~y 
question to be determined by this Coui-t before reaching the merits of the case. 
V. Idaho Power Co., 116 Idaho 635,637,778 P.2d 757,759 (1989). The doctrine of 
standing is a subcategory ofjusticiability. Id. at 639, 778 P.2d at 761. As this Court 
has previously noted, the doctrine is imprecise and difficult to apply. Id. at 64 1,  778 
P.2d a1 763 (citing Valley Forxe College v. Americans United, 454 U.S. 464 (1982)). 
Standing focuses on the party seeking relief and not on the issues the paity wishes to 
have adjudicated. Van Vallcenbureh at 124, 15 P.3d at 1 132; Bou~ldaw Backoackers 
v.BoundarvCoui~ty, 128 Idaho371,375,913P,2d 1141, I145 ( 1 9 9 6 ) ( q u o t i n g W  
at 639, 778 P.2d at 761). To satislji the case or controversy requirement of standing, 
a litigant must "allege or demonstrate an injury in fact and a substantial likelihood the 
relief requested will prevent or redress the claimed injury." Id. (citations omitted). 
This requires a showing of a "distinct palpable illjury" and "fairly traceable causal 
connection between the claimed injury and the challenged conduct." Miies at 639, 
778 P.2d at 761 (internal quotations oruittedj. 

Yourzg V. Citv of Ketchurn, 137 Idaho 102, 104,44 P.3d 1157, 1159 (2002) 

Idaho Rule of Civil Procedure 17(a) provides: 

Every action shall be prosecuted in the name of the real party in interest. An 
executor, administrator, personal representative, guardian, conservator, bailee, trustee 
of an express trust, aparly uiitlz whoilz or in whose naine a contract has been irzade 
,for the benefit ofanother, or a party authorized by statute may sue in tkis capaciy 
~iitlzouijoining the party for wkose benept the action is brought; and when a statute 
of the state of Idaho so provides, an action for the use or benefit of another shall be 
brought in the name of the state of Idaho. No action shall be dismissed on the ground 
that it is not prosecuted in the name of the real party in interest until a reasonable 
time has been allowed after objection for ratification of cornmencement of the action 
by, or joinder or substitutioil of, the real party in interest; and such ratijcatior?, 
joinder, 01. substifutiorz shall have [he same effect as if the acfion had been 
comnlenced in the name of the iealpariy in interest. 

IRCP 17(a) (emphasis added). 

"A real party in interest is the person who will be entitled to the benefits of the action if successful, 
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one who is actually and substantially interested in the subject matter." Taylor v. Maile, 142 Idaho 

Fundamental, established case law also allows a party to prosecute a case in their ow11 name 

even thougll the contract entered into was for the benefit of a third patty. This is particularly true 

in the context of an agent filing suit on behalf of an undisclosed pr in~ipal .~  "[IJt [is] a well- 

established rule of law, that, where a contract, not under seal, is made by an agent in his own name 

for an undisclosed principal, eithev the agent 01" the principal rnay sue or7 if ; the defendant in the 

latter case being entitled to be placed in tlie same situation, at the time of the disclosure of the real 

principal, as if the agent had been the contracting party. " New Jersey Steam Navigation Co. v. 

Merchants' Bank of Boston, 47 U.S. 344, 380-381 (1848)(emphasis added). 

The contract of the agent is the contract of the principal, and he may sue or 
be sued thereon, tl~ough not nained therein; and notwithstanding the rule of law that 
an agreement reduced to witing may not be contradicted or varied by parol, it is well 
settled that the principal may show that tlie agent who made the contract in his ow11 
name was acting for him. This proof does not contradict the writing; it only explains 
the transaction. But the agent, who binds himself, will not be allowed to contradict 
tlie writing by proving that he was contracting only as agent, while the same evidence 
will be adniitted to charge the principal. "Such evidence (says Baron Parke) does not 
deny that the contract binds those whom on its face it purpolts to bind; but shows that 
it also binds another, by reason that tlie act of the agent is tlie act of the principal." 

The array of cases and treatises cited by the plaintiffs counsel shows conclusively 
that this question is settled, not only by the courts of England and many ofthe States, 
but by this court. 

"ursuant to this Court's recluest, Plaintiffs are providing the Court with case law 
supportiilg the legality of an agent filing suit on behalf of an undisclosed principal. The 
testimony elicited at trial by Mr. Kendrick derilonstrated Cornerstone's knowledge that funds 
other than APS's own were being lent by APS to Cornerstone. This testimony was confinned 
through Exhibit N wherein Mr. Kendrick testified he drafted this document. In the last paragraph 
he wrote to APS, "Please let me know if you would like to meet or if you or your clients have any 
interest in the spec lionles." 
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Ford v. Williams, 62 U.S. 287, 289-90 (US. 1858). 

"The [act that appellee was an undisclosed principal in this contract doesnot prevent it fro111 bringing 

this suit, for it is settled law that an agent may act for a11 undisclosed principal and that the principal 

niay sue third parties on contracts entered into for its benefit by the agent." Southem Industries, Inc. 

v. United States, 326 F.2d 221, 223-24 (9th Cir. 1964) 

Case law from the Federal Coults for the District of Idaho is also insigl~iful. In Farmers 

Underwriters Asso. v. Wanner, 30 F. Supp. 358, 359-60 (D. Idaho 1938) Lhe Court relied upon 

Federal Rule of Civil Procedure 17 and Idaho Code 5-301 and 5-303 which have since been repealed 

and are now identified as I.R.C.P. 17. 111 Farmers U~xderwriters Asso. the Court held that an 

attorney-in-fact for an inter-insurance exchange was a person with whom or in whose name a 

contract was made and that such person or entity, pursuant to Rule 17, is the real party in interest. 

The principal question urged by the defendant that plaintiff is not the real party in 
interest and has no capacity to sue, as the Farmers Autoiilobile Interinsurance 
Exchange issued the policy and therefore there is a non-joinder of parties plaintiff, 
call for the consideratioi-, of equity rule 37,28 U.S.C.A. following section 723, and 
rule 17 of the rules of civil procedure, 28 U.S.C.A. following seclioll 723c, and the 
statute of the State when the pleaded facts are applied. Equity rule 37 provides: 

"Every action shall be prosecuted in the name of the real party in interest, but a11 
executor, administrator, guardian, trustee of an express trust, a party with who111 or 
in whose name a contract has been made for the beliefit of another, or a party 
expressly authorized by statute, may sue in his own natne without joining with hi111 
the party for whose benefit the action is brought. All persons having an interest in the 
subject of the action and in obtaining the relief demanded may join as plaintiffs, and 
any person may be made a defendant who has or claims an interest adverse to the 
plaintiff. Any person may at any time be made a party if his presence is necessaly or 
proper to a complete determination of the cause. Persons having a united interest 
nlust be joined on the same side as plaintiffs or defendants, but when any one refuses 
to join, he may for such reason be made a defendant. 

"Anyone claiming ail interest in the litigation nlay at any time be pennitted to assert 
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his right by interventioll, but t l ~ e  illtewention shall be in subordination to, and in 
recognition of, the propriety of the main proceedilzg." 

And rule 17 of the rules of civil procedure provides: 

"(a) Real Party in Interest. Every action shall be prosecuted in the name of the real 
party in interest; but an executor, administrator, guardian, trustee of an express trust, 
a party with whom or in whose name a contract has been made Tor the benefit of 
another, or a party authorized by statute may sue in his own name without joining 
with him the party for whose beneifit t l~e  action is brought; and when a statute of the 
United States so provides, an action for the use or benefit ofanother shall be brought 
in the name ofihe United States. 

"(b) Capacity to Sue or Be Sued. The capacity of an individual, other than one acting 
in a representative capacity, to sue or be sued shall be detennined by the law of his 
domicile. The capacity of a corporation to sue or be sued shall be deternlined by the 
law under wllich i t  was organized. In all other cases capacity to sue or be sued sliall 
be determined by the law of the state in which the district court is held; except that 
a partnership or other unincorporated association, which has no such capacity by the 
law of such state, may sue or be sued in its common name for the purpose of 
enforcing for or against it a substantive right existing under the Constitution or laws 
of the United States." 

Section 5-301, I C A: provides: "Every action must be prosecuted in the name of the 
real party in interest, except as otherwise provided by this code." 

And Section 5-303,I C A, provides: "An executor or administrator, or trustee of an 
express trust, or a person expressly autl~orized by statute, may sue without joining 
with him the persons for whose benefit the action is prosecuted. A person with whom 
or in whose llame a contract is made for the benefit of another is a trustee of an 
express trust within the meaning of this section." 

These ides  and the provisions of the State Statutes seem to be clear as they require 
that every action shall be prosecuted in the name of the real party in interest, but 
when a trustee of an express trust; a party with whom or in whose name a contract 
has been made for the benefit of another may sue in his owl  name without joining 
with him the party for whose benefit the action is brought, and therefore the rules 
apply as the action is in reality one in equity. Western Casualty & Suretv Co. v. 
Beverforden, 8 Cir., 93 F.2d 166. 

Under these rules the Farmers Underwriters Association is in fact -a real party in 
interest and is properly classified as a "trustee of an express trust" as well as the 
"party with whom or in whose name a contract has been inade for the benefit of 
another." And under either of these designations is entitled to maintain the suit. They 
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have application to an attorney-in-fact dealing with reciprocal insurance. U&& 
States Shiu~ing Board Emergency Fleet Corp. v. Shennan & Ellis, 208 Ala. 83,93 
So. 834. 

The attorney-in-fact is engaged in that insurance business and it also becomes liable 
as an insurer. The type of contract of insurance here is termed reciprocal or 
"interinsur ance" and is authorized by the Statute of the State, sections 40-2201 to 40- 
2206, I C A. inclusive. So when we consider ihe rules of the Couit referred to, the 
Fariners Autolnobile Interinsurance Exchange is not an indispensible party but is a 
proper party, if made so 

Farmers Underwriters Asso. v. Wanner, 30 F. Supp. 358,359-360 (D. Idaho 1938). 

The Idaho Supreme Court, too, has followed many of the cases from the United States 

Supreine Court and tl-ie Ninth Circuit Court of Appeals, cited above. 

The testimony ~nentioned while conflicting in cestain respects is substantial and 
supports the trial court's finding that 0. T. Jones acted as agent on belialf of both 
himself and respondents when he applied for the fire insura~~ce, in cul~nination of 
their understanding and agreement to insure their combiiled interests in the stored 
potatoes. Sunxner v. Flowers, 130 Cal.App.2d 672, 279 P.2d 772 (1955), quoting 
froin Ford v. Williams, 21 How. 287, 289, 16 L. Ed. 36, 38, stated the rule 
announced by the United States Supreme Court as follows: "'The contract of the 
agent is the contract of the principal, and he may sue or be sued thereon, though uot 
nained therein, and notwithstanding the rule of law that an agreement reduced to 
writiilg may not be contradicted or varied by paroi, it is well settled that the principal 
inay show that the agent who made the contract in his own name was acting for him. 
This proof does not contradict the writing; it only explains the transaction.' This 
declares the u~litiersal law." See also Wood Building Corporation ti. Griffiths, 164 
Cal.App.2d 559,330 P.2d 847; Miller v. Ziedrich, 199 Or. 505,263 P.2d 61 1; 
Oil Tools v. Chism, 70 Wyo. 461,251 P.2d 569; 3 C.J.S. Agency 9 276; 2 Am.Jur., 
Agency, s$ 392 et seq. 

Coburn v. Fireman's Fund Ins. Co., 86 Idaho 415, 425, 387 P.2d 598, 605 (1963)(superseded on 

other grounds by Keller Loenz Co. v. Insurance Assocs. Colp., 98 Idaho 678,570 P.2d 1366 (1977)). 

"It is not essential, in order to enable athirdperson to recover on a contract made for his benefit, that 

lie knew of the contract at the time it was made. Our statute, sec. 5-301, I.C.A., seems to recognize 
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the general rule, that a third person may enforce a contract made for his benefit." Jones v. Adams, 

67 Idaho 402.408, 182 P.2d 963.967 11947L 

Applying the foregoing to this case, the law holds that APS had every right to file suit in this 

matter, has standing, and is also the proper party. Cornerstone readily admits it entered into the 

contract in issue with APS. Througl-iout the course of these proceedings, Cornerstone has been 

aitempting to rid itself of its contractual obligations by alleging that APS is not the real party in 

interest, thus not entitled to recover under the contract. As established in Mr. DeYoung's testimony, 

as well as the affidavits submitted by the five (5) joined Individual Retirement Accounts (IRAs) 

holders wlio also ratified this action, Curtis DeYoung, Drew Downs, FIarry Segura, Dale Henderson 

and Dean DeYoung each had and continue to have their own Individual Retirement Accounts (IRAs) 

maintained by APS. The unrefuted testinlony is four of these five individuals authorized Mr. 

D e Y o ~ ~ n g  (the fifth IRA holder) to invest their IRA funds as he deemed would be beneficial to them. 

Mr. DeYoung testified he did exercise the authority given to by these four IRA holders by 

directing APS to invest these four IRA holders funds, as well as his own personal IRA funds, into 

the property development pro,ject, wliich is the subject matter oE this litigation, which APS 

subsequently did. 

As testified by Mr. DeYoung, each of the five IRA holders signed an Adoption Agreement 

to the A.P.S. Master Individual Retirement Trust Account. In Exhibit XXX, the APS Master 

Individual Retirement Trust Agreement ("'Trust Agreement"), the five individuals contractually 

entered into an agreement wherein APS was granted certain administrative rights and duties. 

Specifically, on page three of the Trust Agreernent, in section 6.12, each of the five investors 

authorized APS "To settle, compromise, or submit to arbitration any claims, debts, or damages, due 
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or owing to or from your interest in the Depository Account and to comnlence or defend suits or 

legal proceedings with respect to such interest in the Depository Accouut, and to represent you in 

all sucll suits or legal proceedings." APS's filing of suit i n  this matter was done so in compliance 

ofthis contractual obligation and APS was tllus made the attorney-in-fact for each of the IRA holders 

in this action. 

Since APS has a contractual relationship as the Adlninistrator of each IRA holder's IRA 

fiu~ds arid the fact that those IRA funds were utilized in this matter, APS is exposed to certain 

liabilities with each IRA holder. InIdallo Lumber v. Buck, 109 Idaho 737,710 P.2d 647 (Idaho Ct. 

App. 1985) the Court was faced with a similar real party in interest issue. InIdaho Llinlber, Plaintiff 

entered into a contractual agreement to remodel a building and construct a parking lot on properly 

which Defendant had an interest in. Defendant defaulted on the contract and Plaintiff brought suit 

to recover under the te17ns of the contract. Id. at 739, 71 0 P.2d at 649. On appeal, Defendant raised 

the proper party issue, arguing that a portion of the money allegedly owed to Plaintiff was actually 

owed to Plaintiffs subcontractors, thus Plaintiff was not the proper party to bring suit. Id. at 743, 

710 P.2d at 653. The Coui? denied Defendant's argument by acknowledging the sums owed to the 

subcontractors, then stating, "I-Iowever, if Idaho Lumber has potential liability to these 

subcontractors then it would be a real party in interest as to the sum claimed. . . . We therefore reject 

the argutnent that Idaho Lu~nber is not the real party in interest as to the full amount of its claim." 

Id. at 743-44, 710 P.2d at 653-54. 

Sucll are the circumstances at hand in this case. By and through APS's contract with 

Cornerstone and the contractual agreement between APS and the IRA holders, APS is exposed to 

liability to the IRA holders. Because this liability exposure arises from the contract between APS 
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and Conrerstone, APS is properly named and the real party in interest as it stands to benefit if this 

action is successful. 

Assu~ningarguendo that APS is not the real party in interest, which APS affir~natively asserts 

that i t  is as more fully described below, "[Ulnder the tenns of Rule 17(a), an action may not be 

disniissed if the real parties in interest have ratified its co~~imeticel~~ent  by a third party." &&x 

Warehouse and Suuulv Co. I11c.. v. Iliinois R.B. Jones, IIIC, 128 Idaho 660,665,917 P.2d 1300,1305 

(1 996). As evidenced by the contractual provision outlined above, the IRA holders allowed APS to 

file suit in this matter as their attorney-in-fact. Additionally, the affidavits of each IRA holder 

submitted previously Lo the Court and which stand as unrefuted, also demo~lstrate the five IRAs 

ratification of APS's prosecution of this tnatter. As such, APS is the proper pasty in this case. 

Furthennore, as this Court is well aware, Drew Downs, Dale Henderson, Dean DDeoung, 

Harry Segura and Curtis DeYoung were joined to this litigation by the Court's order on August 1, 

2007 and are now parties. Rule 19(a)(l) of the Idalro Rules of Civil Procedure peltailis to persons 

to be joined and specifically states in part, "Iftl~e person has not been so joined, the court shall order 

that tile person be made a party." ID. R. CIV. P. 19(a)(l). Rule 21 of the Ida110 Rules of Civil 

Procedure, which pertains to joiilder as well, stales, "Pa~Ties may be dropped or added by order of 

the court on motion of any party or of ils ou~n  inilialive at any stage of the action and on such terms 

as are just." ID. R. Crv. P. 21 (emphasis added). 

In Dell Ilolines v. Henderson Oil C o m n a ~ ,  102 Idaho 214,628 P.2d 1048 (1 981) Defendallt 

had moved to dismiss Plaintiff's conlplaiilt, alleging that the Plaintiff had failed to join an 

indispensable party. Plainti'ff moved to substitute in another party as plaintiff and the District Court 

denied Plaintiffs request and subsequently dismissed Plaintiffs clairns. Id. at 21 5, 628 P.2d at 
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1049. On appeal, the Ida110 Supreme Court stated that the trial court should not have dismissed the 

claims and that the other party should have been brought into tile action "so that the entire conflict 

could have been resolved without resort to the bringing of further actions." Id. 

In reaching this conclusion, the Court relied upon Rules 19(a)(l) and 21 and stated: 

I.R.C.P. 19(a)(l), wllich was apparently designed to serve the function of now 
repealed I.C. 35-324, provides forjoinder of persons subject to service of process if 
necessary to complete relief to those who are already pa~ties, and, as did the former 
statute, provides that the court ifself xilay so order. I.R.C.P. 21, captioned 
"Misjoinder and nonjoinder of parties," provides that misjoinder, and inferentially 
nonjoinder, "is not ground for dismissal of an action. It further provides that 
"[parties] may be dropped or added by order of the court on nlotion of any parfy or 
of its owin inifiative at any stage of the action and on such terms as are just." 

Id. at 2 16, 628 P.2d at 1049 (emphasis added) 

In this case, the foregoing is exactly what this Court did during the August 1, 2007 

proceedings. APS presented argument that the now joined parties had ratified the current cause of 

action by APS and that APS was the properpalty, with standing, before the Court. Defendant argued 

that the case should be dismissed as APS was not ihe proper pariy and that the non-.joined parties 

should have to file new causes of action. The Court expressed some concern about curtailing 

subsequent litigation froin the now joined parties and killing off more trees in the process and thus 

ordered, on its own initiative, that Drew Downs, Dale Henderson, Dean DeYoung, Hany Segura and 

Curtis DeYoung are joined as Plaintiffs to this case. Because of the Court's ruling, APS was not 

bound to join the new parties since the Court did it on its own initiative 

The joined parties have the same interests in a recovery in this matter as does APS. See 

I.R.C.P. 17 (a) ("sucl~ ratification, joinder, or substitution shall have the same effect as if t l~e  action 

had been cotnrnenced in the name of the real party in interest.). If tliere is a successful recovery by 

APS, distribution of the recovery is between APS and the newly joined parties and lias absolutely 
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no bearing on Defendant. 

It is APS's position that the reason the new parties were joined by the Couf was to curtail 

potential subsequent litigation by the then non-parties and to secure a just, speedy and inexpensive 

deterinination to this litigation. Relating back to the Idaho Supreme Court's decisioil in Holmes, 

reversing the District Court's dismissal, the Cou~f wrote: 

Other provisions in our own rule of civil procedure suggest that I.R.C.P. 17(a), 
19(a)(l), and 21 should be read not only just to allow, but to require, the granting of 
the Dell Holnles motion. I.R.C.P. l(a) directs that "[these] rules shall be liberally 
construed to secure the just, speedy and inexpensive determination of evely action 
and proceeding." We noted in Sines v. Blaser. 98 Ida110 435, 566 P.2d 758 (1977), 
that I.R.C.P. 1 was designed to fuifl~er "our general policy of providi~lg [litigants 
their] day in court . . , 98 Ida110 at 437, 566 P.2d at 760, and that the rule "is a 
consta~lt reminder that the rules are to be liberally construed, and a just result is 
always the ultimate goal to be accomplished." 98 Idaho at 439, 566 P.2d at 762. 
Denying Dell Holmes' motion to substitute party plaintiffliardly served to perpetuate 
the policy of securing a just, speedy and inexpensive determination. 

Holn~es, 102 Idaho at 21 6, 628 P.2d at 1049. 

In APS's opinion, the policy as outlined above was exercised by this Court in securing for 

Defendai?t a just, speedy and inexpensive deterlnination and curtailing potential, subsequent 

litigation. That is what the Court was trying to accon~plish in joining the new individual Plaintiffs. 

Cornerstone has asserted that APS does not have standing in this case since if inoney is owed, 

it is owed to pension plan participants and not APS. As outlined above through the cited rules and 

case law, this argument is without merit and fails for several reasons. First, Cornerstone, 

unequivocally admits there is a contract between APS and Cornerstone. The only issue, froin 

Cornerstone's perspective, is not whether there was a $750 per lot agreement (Cornerstone readily 

admits that it made the $750 agreement with APS), but whether payment of $750 per lot to APS by 

Cornerstone was continge~~t upon APS providing full funding for the entire deve!dpment project. 
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Additionally, as cited above, Idaho Rule ofCivi! Procedure 17(a) provides, in pertinent part: 

Every action shall be prosecuted in the name of the real party in interest. An 
executor, administrator, personal representative, guardian, conservator, bailee, trustee 
of an express trust, a party with whom or in whose name a contract has heen n~ade 
for the benefif ofanother, or a party authorized by statute may sue in fhis capacity 
~~itlzoutjoining fheparp for ~Jzose benefit the action is brought; and when a statute 
of the state of Idaho so provides, an action for the use or benefit of anotl~er shall be 
brought in the name of the state of Idal~o. 

IDAI-IO R. CIV. P. 17(a) (emphasis added). 

This rule specifically allows and supports APS's ability to bring this action. IVl~atever relationship 

APS has with its pension plan participants literally has no bearing in this case with Cornerstone. 

However the funds collected by APS are distributed to pensio11 plan participants, once again, has 

absolutely no bearing on the contract between APS and Cornerstone. Cornerstone is not a pension 

plan pat?icipant with APS and as such, APS has no fiduciary obligation, disclosure obligation or 

otherwise to Cornerstone regarding the collection and distribution of the $750 per lot owed to APS. 

For these reasons and those as outlined above, APS has standing, APS lawfully brought suit 

in this matter, APS is the real party in interest, and the ratification and joinder of the five IRA 

holders prevents Cornerstone from exposure to subsequent litigation in this matter. 

VI. DAMAGES 

APS is entitled to judgment 011 the damages it has suffered due to the Defendant's breach of 

the contract. 

Where two parties have made a contract which one of then1 has broken, the damages 
which the other party ought to receive in respect of sucll breach of contract should 
be such as may fairly and reasonably be considered either arising naturally, i. e., 
according to the usual course of things, from such breacl~ of contract itself, or such 
as may reasonably be supposed to have beell in the coiltemplation of both parties, at 
the time they made the contract, as the probable result ofthe breach of it. 

Travlor v. Henkels & McCoy, Inc., 99 Idaho 560, 561-62,585 P.2d 970,971-72 (1978). 
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In  the present case there are 212 lots for which APS is entitled to be paid $750 for each lot, 

for a total of$159,000.00. Cornerstone admits through the testimony of Scott Tallman that 141 lots 

have already been sold. APS is entitled to a datnages award of either a lump sum payinent of 

$1 59.000.00 froin Cornerstone, or a payment in the amount of 141 lots multiplied by $750.00, for 

a sum of$105,750.00 plus security documents ensuring payment to APS for the remaining 71 lots 

to be sold in the development. 

VII. ATTORNEY FEES AND COSTS 

In addition to receiving a money judgment against Cornerstone andlor a decree ordering 

Cornerstone to provide APS with a Pro~nissory Note and Deed of Trust securing payment on the lots 

to be sold within the development project; APS should also be awarded its attorney fees and costs 

in this case. Idaho Code 5 12-120(3) specifically gives the Court the authority to award APS its 

attorney fees and costs. Specifically 3 12-120(3) states: 

In any civil action to recover on an open account, account stated. note, bill, 
negotiable instrument, guaranty, or contract relating to the purchase or sale of goods, 
wares, merchandise, or services and in any commercial transaction unless otherwise 
provided by law, the prevailing party shall be allowed a reasonable attorney's fee to 
be set by the court, to be taxed and collected as costs. The tern? "commercial 
transaction" is defined to mean all transactions except transactions for personal or 
household purposes. The term "party" is defined to mean any person, partnership, 
cot.poration, association, private organization, the state of Ida110 or political 
subdivision thereof. 

Idaho Code 4 12- 120(3) 

The monies loaned to Corilerstonepursuant to the agreement between the parties specifically 

qualify as a commercial transaction as defined by the Idaho Code. Because this litigation is 

concerning a comn~ercial transaction, APS should be awarded its reasonable attorney fees and costs 

as a matter of law and the Court should grant judgment it1 favor of APS for these su~ns.  
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Furtl-iennore, on June 6,2007 this Cou'rt held a pre-trial conference due to t l ~ e  palties request 

to Il-iove the trial date. This confe1,ence was held on the record and was held shottly after the parties 

had argued their first motions for sun111ia1~~judgme11t, 011 t l~e  record, the Court verbally stated tl-iere 

existed genuine issues ofmaterial fact and that summary judgment was being denied. The Court also 

stated, tl~ough, that based upon its review of the case, unless some new evidence was presented at 

trial, it was inclined to rule that the co~itiugency as asserted by Cornerstone DID NOT in fact exist. 

As was briefed during sulnmary judgment, Mr. Tallman testified in deposition that lie liad no 

evidence to support his continge~~cy clai~ii that only he has asserted and that the otlier members of 

Cornerstone all testified they had never heard of. At trial, Mr. Tallman testified he still had no 

evidence other than his own self serving assertion. No further evidence was produced at trial' by 

Cornerstone that it hadn't already produced during summary judgment proceedings. 

Cornerstone, eve11 with this guidance froin the Court, still pushed this matter to trial, knowing 

that it had nothing fui-ther to provide to tl~is Court. APS is entitled to its award of attorney fees and 

costs. 

CONCLUSION 

Based upon the foregoing, Plaintiff are entitled to judgment requiring Cornerstone to pay 

Plaintiffs a lump suin payment of $159,000.00 or $105,750.00 for the 141 lots already sold and 

provide security documents entitling Plai~itiffs to be paid $750.00 for each of the remaining 71 lots 

to be sold in the development project. 
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DATED this /-? day of September, 2007. 

RACTNE, OLSON, NYE, BUDGE 
BAILEY, CHARTERED 

By: 
STEPHEN .I. MUHONEN - .~ 

Attorney for Plailltiff 

CERTIFICATE OF SERVICE 

1 HEREBY CERTIFY on the & day of September, 2007,I served a true and col'rect 
copy ofthe above and foregoing documellt to the following person(s) as follows: 

Penelope North-Shaul w<"'U, S. Mail 
DIJiW LAW OFFICES, PLLC Postage Prepaid 

P. 0. Box 277 [ ] Hand Delivery 
Rigby, Idaho 83442 [ ] Oveniigl~t Mail 

[ ] ,Jacsimile - 745-81 60 
j/J Etnail 

Willston V. Beard 
Michael Gaff~~ey p'( U. S. Mail 
BEARD ST. CLAIR GAFFNEY P.A. Postage Prepaid 

2 105 Coronado Street [ ] Hand Delivery 
Ida110 Falls, Idaho 83404-7495 [ ] Overnigllt Mail 

[ ] Facsimile - 529-9732 
[ 4'' Email 
," 

&/%5AA 
STEPHEN J. MUFIONEN 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAI-10, IN AND FOR THE COUNTY OF BONNEVILLE 

AMERICAN PENSION SERVICES, INC., 
DREW DOWNS, CURTIS L. DEYOUNG, 
HARRY SEGUARA, DEAN G. DEYOUNG, E. 
DALE HENDERSON, 

Plaintiffs, 

Case No. CV-06-140 

ORDER 

CORNERSTONE HOME BUILDERS, LLC, I 
Defendant. 

A court trial was held on August 28-30,2007. After the close of evidence the 

plaintiffs moved orally pursuant to I.R,C.P. 15(b) to amend their complaint to conform to 

the evidence presented at trial to add a claim for fraudule~lt conveyance. No proposed 

amended conlplaint was submitted. On September 7,2007, Cornerstone filed a brief iu 

opposition to the motion to amend, however in its brief Cornerstone stated that it would 

stipulate to joining the new Idaho limited liability company as a defendant and subject to 

any judgment rendered against the original Cornerstone defendant. On September 13, 

3007, the plaintiffs filed a reply brief. 

The Cout? having concluded that the plaintiffs introduced evidence that in 2006 

while this action was pending the owner of Cornerstone formed a new Idaho limited 

ORDER 



liability company with the same name and shortly thereafter transferred all of the assets 

of Cornerstone to it without paying any consideration so as to render Cornerstone 

insolvent and without assunling any liability that might result from this action; and 

having concluded that counsel for the new limited liability company has consented for it 

to be joined as a defendant, and the Court being fully advised in the premises, and good 

cause appearing; 

IT IS HEREBY ORDERED that the plaintiffs' motion to amend is GRANTED, 

and the plaintiffs may file an amended complaint setting forth a cause of action under I. 

C. 55-913(l)(b)(2), 55-916(c) and 55-917(2) against the new Cornerstone limited liability 

company as a successor entity. 

Dated this - 2 gday of September, 1007. 



CERTIFICATE OF SERVICE 

I certify that on the day of September, 2007, I served a true and correct 
copy of the forgoing Order upon the following by U. S. inail postage prepaid, or by 
hand delivery, or by depositing at recipients's courthouse box: 

Stephen J. Muhonen 
Racine, Olson, Nye, 
Budge & Bailey, CHTD 
P.O. Box 1391 
Pocatello, ID 83204-1391 
Attorneys for Plaintiffs 

Penny North Shaul 
P.O. Box 277 
477 Pleasant Country Lane 
Ribgy, Idaho 83442 

Michael Gaffney 
Beard, St. Clair Gaffl~ey P.A. 
2 105 Coronado Street 
Idaho Falls, Idaho 83404-7495 
Attorneys for Defendant 

RONALD LONGMORE 
Clerk of the District Court 
Bonneville County, Idaho 

BY 
Deputy Clerk 



IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

AMERICAN PENSION SERVICES, INC., 
DREW DOWNS, CURTIS L. DEYOUNG, 
HARRY SEGUARA, DEAN G. DEYOUNG, E. 
DALE HENDERSON, 

Plaintiffs, 

vs. 

Case No. CV-06-140 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

CORNERSTONE HOME BUILDERS, LLC, 

Defendant. 

I. PROCEDURAL BACICGROUND 

On January 10, 2006, American Pension Services, Inc. CAPS") filed a complaint against 

Cornerstone Home Builders, LLC ("Cornerstone"). APS filed an amended complaint on October 

5,2006. The amended co~nplaint alleges the following causes of action against Cornerstone: (1) 

breach of express contract; (2) breach of implied in fact contract; (3) fraud; (4) unjust enrichment 

and breach of the covenant of good faith and fair dealing. On October 24,2006, Cornerstone 

filed an answer to APS's amended complaint. 

The Court entered an order denying cross-motions for sulnniary judgment on June 6, 

2007. On August 10,2007, the Court entered an order regarding the parties' second motions for 
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summary judgment. The August 10"' order dismissed APS's defense of illegality 

following individuals as plaintiffs: Drew Downs ("Downs"), Dale Henderson ("Henderson"), 

Dean DeYoung, Harry Segura ("Segura") and Curtis L. DeYoung ("DeYoung") (collectively 

with APS "Plaintiffs"). 

A court trial was held on August 28-30,2007. Plaintiffs' exhibits 2-6, 8-9, and 23-25 

were admitted by stipulation of the parties. Plaintiffs' exhibits 1, 7, 10, 14, 27 and 29 were 

admitted at trial. The Plaintiffs called Martin Pool ("Pool"), Brad Kendrick ("Kendrick"), and 

DeYoung as witnesses. 

The following Defendant's exhibits were admitted by stipulation: A-V, X-VV, LLL- 

0 0 0 ,  and EEEE-GGGG. Defendants' exhibits XXX & YYY were admitted at trial. APS called 

the following individuals as witnesses: DeYoung, Pool, Wendy Nelson ("Nelson"), Mary 

TeNgaio and Scott Tallman ("Tallman"). 

The Plaintiffs' exhibits are described as: (1) the Articles of Organization of Cornerstone 

Home Builders, LLC dated October 14,2003; (2) a document entitled "Cornerstone 

Development Idaho Falls, Idaho" containing handwritten notes from Tallman written while on a 

trip to Spokane, Washington; (3) an untitled and undated document containing handwritten notes 

from ICendrick taken while on a trip to Spokane, Washington; (4) a note for $250,000.00 dated 

June 4,2004 signed by ICendrick and Tallman; (5) a note for $1 50,000.00 dated September 7, 

2005 signed by Kendrick and Tallman; (6) a Deed of Trust dated September 7,2005 signed by 

Kendricic and Tallman; (7) a document entitled "APS Financial Reconciliation" dated April 7, 

2005 signed by Kendrick; (8) an untitled document dated March 9,2005 containing typewritten 

and handwritten notes regarding Cornerstone's finances; (9) an undated and unsigned document 

entitled "Issues"; (1 0) a spreadsheet containing financial information regarding Lot # 29 in the 
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Cornerstone subdivision; (1 1) four copies of a Corporation Warranty Deed, one copy for each of 

the four phases of the Cornerstone project, dated September 29,2003 signed by Greg Skate; (12) 

four copies of a Deed of Trust, Assigtlment of Rents and Security Agreement dated September 

25,2003 signed by Pool and Tallman; (13) four copies of a Hazardous Waste Warranty and 

Indemnification Agreement dated September 26,2003 signed by Pool and Tallman; (14) a Deed 

of Reconveyance time-stamped March 20,2006 signed by Ed Watson of Amerititle; (15) three 

copies of a Substitution of Trustee and Full Reconveyance dated October 11,2005 signed by 

Truitte Todd and Paul V. Carlin 111; (16) an Option Agreement signed by Pool, Tallman and 

Turner; (17) a plat map dated September 26, 2003; (1 8) an Application for Certificate of 

Authority dated March 5, 2005 signed by Icendrick; (19) an Application for Registration of 

Foreign Limited Liability Company signed by Kendrick time-stamped June 27,2005; (20) 

Articles of Amendment to Articles of Organization signed by Kendrick, Tallman, Jonathan 

Reyes ("Reyes") and Pool time stamped March 23,2004; (2 1) a letter dated September 12,2003 

from Andy Belew to ICendrick to Tallinan; and (22) a Purchase and Sale Agreement for Phase 11 

dated September 26,2003 signed by Pool, Tallman and Turner. 

Many of the Defendant's exhibits correspond with the exhibits presented by the 

Plaintiffs, including the exhibits described in the foregoing paragraph as numbers: (2)-(7), (9- 

1 1), (15-16); (19)-(20), (22) and (22). The remaining Defendant's exhibits are described as: ( I )  

the Operating Agreement of Cornerstone Home Builders, LLC; (2) a plat map depicting the 

Cornerstone subdivision; (3) the Idaho Articles of Organization for Cornerstone time-stamped 

July 12,2006 signed by Tallman; (4) an unsigned handwritten note on paper with Bonneville 

Land & Title Co. letterhead with the dates "9-9", "9126" and "9127"; (5) a letter dated August 30, 

2005 from Nelson to DeYoung with Amerititle letterhead; (6) an undated and unsigned 
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Disclosure Statement with APS letterhead; (7) a fax cover sheet on Amerititle letterhead from 

Nelson to Kendrick dated August 30,2005; (8) a document entitled "Cornerstone Transactions 

for American Pension (1001)" dated October 10,2005; (9) s letter from Kendrick to DeYoung 

dated June 4,2004; (10) a letter on from Kendrick to Tallman dated June 7,2004; (1 1) a fax with 

APS letterhead and a time stamp of June 14,2004 addressed to Kendrick and Tallman; (12) a 

letter from Kendrick to DeYoung dated August 10, 2004; (13) a letter from Kendrick to 

DeYoung dated December 14,2004; (14) a fax from DeYoung to Icendrick time stamped April 

1, 2005; (15) A letter from Kendriek to DeYoungIAPS dated July 28,2005; (15) a fax dated 

February 26,2004 with DeYoung's signature requesting the Bank of Utah to wire funds to 

Tallman Construction dated February 26,2004; (1 6 )  a fax on APS letterhead from a person 

natned "Chris" regarding wiring instructions dated March 16, 2005; (17) an unsigned document 

dated May 22,2007; (1 8) a fax from Becky Holzemer to Penny Shaui dated January 24,2005; 

(19) a document entitled "**WPRINT"**"; (20) Outgoing Wire Transfers from Cornerstone to 

APS signed by Tallman or Sheri Tallman dated August 2,2004, January 21,2005, March 16, 

2005, April 1,2005, April 20,2005; May 6,2005 and December 14,2005; (21) tile first page of 

a Tmst Deed dated April 1,2004; (22) the first page of a trust deed dated March 19,2004; (23) 

the first page of a Receiver's Limited Warranty Deed; (24) a Trust Deed signed by Kendrick and 

Tallman dated October 25,2005; (25) Plaintiff s Responses to Defendant's Discovery Requests; 

(26) an undated and unsigned Trust Agreement on APS letterhead entitled "APS Master 

Individual Retirement Trust Agreement"; and (27) a1 undated and unsigned Disclosure 

Statement on APS letterhead. 

After the close of evidence the Plaintiffs moved pursuant to I.R.C.P. 15(b) to amend their 

complaint to conform to the evidence presented at trial to add a claim for fraudulent conveyance. 
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On September 7,2007, Cornerstone filed a brief in opposition to the motion to amend. On 

September 13, 3007, the Plaintiffs filed a reply brief. On Septelliber 28,2007, the Court granted 

the Plaintiffs' motion. 

On September 13,2007, both sides filed post-trial briefs and proposed findings of fact 

and conclusions of law. 

Based on the evidence admitted at trial, including the Court's evaluation of the credibility 

of the witnesses, pursuant to I.R.C.P. 52(a), the Court makes the following findings of fact and 

conclusio~ls of law from a preponderance of the evidence. 

11. FINDINGS OF FACT 

1 ,  APS is a Utah Corporation with its principal place of business located in Sandy, 

Utah. DeYoung is the sole shareholder and president of APS. 

2. APS engages in third party administration of employee retirement accounts and 

self-directed Individual Retirement Accounts ("IRAs"). 

3. Cornerstone was a Utah limited liability company formed in Utah on October 24, 

2003. Its original members included Jonathan Reyes, Scott TalIman, Martin Pool and Brad 

Kendrick. As of July, 2006, Tallman wits the sole remaining member of Corilerstone. 

4. Cornerstone Home Builders, LLC ("Cor~~erstone II") was formed as an Idaho 

linlited liability company on July 12,2006, by S.R. Tallman Construction Inc. ("Tallman 

Construction"), an Idaho corporation owned by Tallman. After July, 2006, Cornerstone 

transferred all its real property to Cornerstone I1 without paying any consideration so as to 

render Cornerstone insolvent, and without assuming any liability for the claims in this action. 

5. From late 2003 to early 2006 Cornerstone, and after July, 2006 Cornerstone 11, 

constructed homes in an area located in Ammon, Idaho known as the Cotnerstone Subdivision. 
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6. 111 2001, DeYoung approached Pool about investing in a housing construction 

project located in Alnmon that was experiencing financial difficulties. Pool, through his 

company P&B Enterprises, Inc., ("P&B) considered investing in the project, but determined 

that the inarlcet conditions were not right at that time. 

7. In 2003, Tallman, as president of Tallman Construction, served as the general 

contractor for a few houses for P&B. Tallman and Pool developed a good professional 

relationship through their business dealings between their respective companies. 

8. Later in 2003, DeYoung again contacted Pool about developing the Ammon 

project. Pool believed the marlcet conditions might be favorable for the project at that time and 

began considering the project. 

9. Pool knew that Tallinan was originally from the Idaho Falls area and told 

DeYoung that Tallman might be a good person to bring on to the project. 

10. Sometime around August 2003, Tallmall decided to stop by Pool's office to say 

hello to Pool. Pool introduced DeYoung to Tallman, and told DeYoung that 'Tallman was the 

person he had been talking about regarding the Cornerstone project located in Ammon. 

DeYoung told Tallman that he would arrange for Tallman to tallc to some people regarding the 

project. 

11. Later that afternoon, representatives from Old West Annuity and Life Insurance 

("Old West") in Spokane, Washington called Tallman. Old West had acquired the A~nmon 

property and was attempting to sell it to a developer. 

12. Within a few days of Old West contacting Tallman, Tallman arranged a meeting 

in Spolcane with Old West representatives. Tallman, Kendrick and DeYoung flew to Spokane 

to negotiate a price for the parcel of land known as Cornerstone. 
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13. Tallman and I<endrick, as two of the four intended members of Defendant 

Cornerstone, which had not yet been legally formed, negotiated a purchase and sale agreement 

between P&B and Tallman Construction as purchasers, and Old West, as seller, for the 

Cornerstone Subdivision, in the approximate amount of one million two hundred thousand 

dollars, ($1,200,000.00). The real property was to be deeded to P&B and Tallman 

Construction, due to Cornerstone not yet being formalized. 

14. As pail of the agreement between soon to be Cornerstone and the property sellers, 

the property sellers agreed to provide soon to be Cornerstone with 10 lots free and clear. 

Additionally, sellers agreed to provide construction financing for construction of the 

improvements in the developme~~t project in the amount of $230,000.00. Exhibits 27 and 29 

demonstrate this $230,000.00 obligation. The testimony given by Pool, Kendrick and Tallman 

establishes that these documents for development financing were all signed afler the Spokane 

trip and the parties had returned home. These are all documents relating to fiilancing the 

development of the project by the property seller, after the agreement to purchase had been 

made. The plan to finance the project was to roll the profits from the 10 free and clear lots into 

further development within the project, along with the $230,000.00 coming from the sellers, all 

in order to perpetuate a co~lstant strean1 of financing for the development of the project. The 

profits from the development would be reinvested into the development to fund its growth. 

IS. While Kendrick, Tallman and DeYoung were in Spokane negotiating the 

purchase price, Kendrick and Tallman were working various calculations, including how the 

project would be financed. Exhibit 2 evidences Tallman's calculations and demonstrates how 

Met Life (seller) was going to provide financing and how a release on 10 lots was to be provided 

to facilitate the financing of the project as well. Exhibit 2 also is ilfustrative as it evidences the 
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$750.00 per lot obligation in the upper right hand corner of the exhibit where it reads "750.00 

Curtis." The testimony given was that note was placed there as part of determining the cost to 

develop the lots and what their potential selling prices may be. 

16. While the parties were in Spokane, Washington, negotiating the purchase of the 

subject property, there was a break where DeYoung, Tallman and Kendriclc discussed the fact 

that DeYoung wanted his $750.00 equity position to be in writing. Kendrick took notes admitted 

as Exhibit 3, evidencing the discussion and DeYoung's request. 

17. Wl1e11 the agreement between soon to be Cornerstone and the Spokane sellers was 

finalized, an oral agreemelit was also reached between DeYoung and sooil to be Cornerstone that 

DeYoung was to provide the down payment of approximately 20% for the purchase of the 

development property, to be paid back at 10% interest and to be secured by a promissory note 

and deed of trust and be paid $750.00 per lot at the closing of each lot sold in the development 

project as well as DeYoung having the option to lend more money at 10% interest to construct 

the project. Both agreements were ratified and confirmed by Kendrick, soon to be Cornerstone's 

managing member and soon to be member, Pool. Tallma1 had no further substantive 

conversations with DeYoung after the Spokane trip. DeYoung had further conversations 

regarding the agreements with Pool and Kendrick. 

18. On September 30,2003, DeYoullg provided the agreed upon 20% down payment, 

in the sum of $226,218.70, which was used to purchase the property. DeYoung obtained the 

money from the IRA accounts of plaintiffs Dowls, C. DeYoung, Sequra, D. DeYoung and 

Henderson. Cornerstone did not provide a Promissory Note or Deed of Trust to secure the loan at 

this time. 

19. The balance of the purchase price of the Subdivision, owed to Old West, in 
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excess of $1,000,000.00 was paid for directly from Cornerstone from its own funds. 

20. On January 22,2004, P&B and Tallman Construction executed a Corporation 

Warranty Deed transferring the Subdivision to Cornerstone. 

21. Following the September 30,2003 loan, DeYoung wired additiollal sums to 

Cornerstone, also taken from the IRA accounts of plaintiffs Downs, C. DeYoung, Sequra, D. 

DeYoung and Henderson.. After each additional loan, Cornerstone did not provide promissory 

notes or deeds of trust to secure the additional loans. 

22. The combined amount of money lent by APS to Cornerstone, through February 

2004 was in the approximate sum of a half of a million dollars. Exhibit 7 is a document created 

by Icendrick as managing member of Cornerstone, memorializing Cornerstone's calculations of 

sums received from APS through February 2004. 

23. In March 2004, APS refused to lend any additional funds to Cornerstone as a 

result of having lent approximately one-half million dollars to cornerstone and having no 

security in place for said funds. 

24. Tallman was forced to obtain alternate financing, which he did, through his 

contact, I-loward Kent. Kent began providing financing to APS in March, 2004. 

25. When APS stopped lending money to Cornerstone, Tallman told Kendrick that 

Cornerstone would not be paying APS the $750.00 per lot because, from his perspective, the 

$750.00 per lot was only to be provided upon complete funding of the entire development project 

by APS. As testified to by DeYoung, Pool and Kendrick, this contingellcy expressed by 

Tallman at this time was never part of the agreement between APS and Cornerstone's promoters 

in the Spokane meeting. 
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26. In March 2004, Pool and Reyes disassociated themselves from Cornerstone, and 

only Kendrick and Talllnan remained as nlembers of Cornerstone. 

27. In June, 2004, on behalf of Cornerstone, Kendrick sent a Promissory Note to APS 

for $250,000.00, interest free, signed by himself and Tallman, see Exhibit 4. This is the first 

Note Cornerstone sent to APS and it was never recorded. Testimony given was that the 

Cornerstone members knew this document was inaccurate, would more than likely not be 

accepted by APS, and was merely drafted to stall and buy time to secure other financing. 

28. Accompanying the June, 2004 Note was a letter identified as Exhibit N, written 

by Kendrick to APS. Testimony from Kendrick was that he drafted the letter, knowing the 

amount of money claimed owing to APS was wrong. Kendrick also testified that the purpose of 

the closing paragraph was to invite APS to continue to exercise its option to lend on the project. 

This paragraph also evidences Cornerstone's knowledge that APS got its money from APS 

"clients." Those "clients" were plaintiffs Downs, C. DeYoung, Sequra, D. DeYoung and 

Henderson. 

29. Following receipt of this Note, DeYoutlg informed Kendrick this Note was in 

error and was not acceptable as it did not reflect the agreement between APS and Cornerstone. 

See Exhibit Q. 

30. In September 2005, now approximately two years after the original sums had 

been lent, Kendrick, on behalf of Cornerstone, sent APS another promissory note and a deed of 

trust which reflected an unpaid principal amount of $150,000.00 at 10% interest. See Exhibits 5 

and 6. These documents were never recorded. Both Kendrick and Tallman testified that neither 

of these documents sent to APS were accurate as well. Following receipt of this Note and Deed 
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of Trust, DeYoung informed Kendrick this Note was also in error and was not acceptable as well 

as it did not reflect the agreement between APS and Cornerstone. 

3 1. In April 2005 ICendrick wrote a Financial Reconciliation to APS and signed it as 

Cornerstone's managing member. Exlribit 7. This document itemized monies lent by APS to 

Cornerstone and amounts paid back. Additionally, the Reconciliation also addressed the 

principal and interest balance then asserted by Cornerstone believed to be due and owing, as well 

as the existence of the per lot agreement. Specifically, in the last paragraph on page 2 of Exhibit 

7, ICendrick wrote, 

Regarding the equity interest in the project to APS - I have searched my notes, 
and literally every file I have, but have found nothing. I-Iowever, I specifically 
recall that we all discussed and agreed to an equity participation of either $550 or 
$725 per home to APS. I am therefore proposing a payment of $625 per home 
which would equate to $175,000 to you as an equity participant on the Single 
Family Homes and roughly $20,000 on the Multi-Family Units, for a total of 
$195,000. However, the last thing I want to do is short change you. Therefore if 
you remember the number to be different, then let me know. 

32. ICendricIt testified that he wrote that paragraph, knowing its content to be 

inaccurate, as he was "negotiating" between himself and Tallman and APS. Kendrick testified 

that Tallman was still refusing to pay APS the $750.00 per lot fee and he was trying to reach a 

number that everyone could agree on. 

33. APS agreed to compromise the per lot amount to $650.00 per lot, but Cornerstone 

was to pay APS the amounts due within three weeks of the agreement. Kendrick identified this 

$650.00 agreement in a written Cornerstone meeting agenda identified as Exhibit 9. Tallman 

still refused to pay this obligation to APS and Cornerstone never did pay it. 

34. In March 2005 Kendrick prepared another written agenda for a Corilerstone 

business meeting, identified as Exhibit 8. This writing evidences Cornerstone's obligation 

regarding the per lot payment which remained due and owing, in addition to the outstanding 
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principal and interest. Specifically, regarding Curtis DeYoung paragraph (c.) reads, "We 

committed to him. [sic] i. What if we didn't take his money, we would still have to honor our 

commitment - he is the reason we have this great opportunity." Kendrick testified that this 

document was given to Tallman and Tallman still refused to aclmowledge the debt owed to APS. 

35. In Kendriclc's testimony, he also testified as to Exhibit 10, which is a copy of the 

construction costs break down for lot #29 in the Cornerstone project. This document was given 

to Kendrick by Tallman on March 9, 2004 or sometime thereafter. Item number 1600, also 

evidences in writing the $750.00 equity payment that was agreed upon by Cornerstone with APS. 

36. In January 2006 Cornerstone was sued by APS for the outstanding principal and 

interest. Once Cornerstone resolved this portion of the obligation with APS, the parties agreed 

on the record on January 24, 2006, before this Court, that there still remained issues to be 

resolved between APS and Cornerstone and that the then current agreement was not to be 

construed as final resolution of all issues between the parties. 

37. In approximately April 2006 Kendrick disassociated himself 6om Cor~~erstone. 

FoIlowing ICendrick's disassociation from cornerstone and following the filing of suit in this 

matter, Tallman testified that he dissolved Cornerstone that was originally iilcorporated in the 

state of Utah. Tallman testified that Cornerstone then reformed in Idaho with Tallman's 

construction company, S.R. Talllnan Construction being the owner and Tallman is the Managing 

Member. Exhibit A is the newly created operating agreement for the newly formed LLC 

identified in these Findings as Cornerstone 11. Exhibit C is the Articles of Organization filed for 

Comerstolle 11. Tallman also testified that when the Utah Cor~lerstone was dissolved, its only 

asset, the property development project, was transferred into Cornerstone 11. Tallman also 

testified that none of the Utah LLC obligations were assumed by Cornerstone 11. 
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38. Since the parties resolved the underlying principal and interest issues, Plaintiff 

amended its Complaint, claiming recovery of the $750.00 per lot. 

39. In Cornerstone's Amended Answer to Plaintiff's Amended Complaint, 

Cornerstone admits there was an agreement to pay APS $750.00 per lot, but alleges such 

obligation was contingent upon APS providing full financing for the entire develop~nent project. 

40. Tallman, Pool and Icendrick each testified that there are 212 lots in the property 

developme~lt project. Cornerstone and Cornerstone I1 have not paid any of the plaintiffs $750 for 

any lot sold in the Subdivision. Tallman testified that currently, approximately 141 lots have 

been sold to date. 

41. DeYoung testified that funds from five (5) IRA accounts were used as the funds 

lent to Cornerstone. These five (5) IRA accounts are owned by Curtis DeYoung, Dean 

DeYoung, Segura, Downs and Henderson. 

42. On July 20,2007, each owner of the five (5) IRA accounts filed affidavits with 

this Court, ratifying and confir~lling the actions of APS in this litigation and authorizing APS to 

continue pursuing the claims against Cornerstone. The signature pages to each of these 

affidavits were hand-filed with the Court on August 1,2007. 

43. On August 1,2007, this Court joined each of the five (5) IRA members, Downs, 

C. DeYoung, Sequra, D. DeYoung and Henderson as plaintiffs. 

44. Cornerstone made several payments to APS to repay the loans with 10% interest, 

and those claims are settled. APS was the agent of plaintiffs Downs, C. DeYoung, Sequra, D. 

DeYoung and Henderson, and they are bound by the settlement and payment as such loans. 

45. APS itself is not the true source of the funds loaned to Cornerstone. APS has no 

expectation or contractual right to receive any payment from Cornerstone. 
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46. Curtis DeYoung or APS was acting as an agent with autl~ority lo invest IRA funds 

owned by Downs, C. DeYoung, Sequra, D. DeYoung and Henderson when the oral agreements 

were made with cornerstone's promoters in 2003 and when the loans were made in 2003 

through 2004. The $750 per lot consideration was part of the oral agreements made for plaintiffs 

Downs, C. DeYo~ug, Sequra, D. DeYoung and Henderson. 

47. Henderson's IRS account was the source of $226,218.70, loaned to Cornerstone 

on September 30,2003. 

48. Downs' IRA account was the source of $49,476.30, loaned to Cornerstone on 

November 5,2003. 

49. Curtis DeYoung's IRA account was the source of $36,406.91, Loaned to 

Cornerstone on November 5,2003. 

50. On Janua~y 13, 2004, Cornerstone received a wire in the amount of $78,280.20. 

Segura's IRA account was the source of $2,000.00 of the total amount. The balance, $76,280.20, 

came from Dean DeYoung's IRA account. 

5 1. Segura's IRA account was the source of $97,569.33, loaned to Cornerstone on 

February 24,2004. 

52. APS claimed the accounts of the five individuals were Individual Retirement 

Accounts @As); however, no docu~nentation establishing those accounts as IRAs was produced 

as of the time the loans were made. 

53. Henderson, Downs, Dean DeYoung, and Segura had no lu~owledge of the loans 

made to Cornerstone. The foregoing individuals did not know of the substance of any agreement 

for funds loaned and terms of repayment between APS and Cornerstone. 
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54. Henderson, Downs, Segura and Dean DeYoung orally delegated all decisions to 

Curtis DeYoung. 

55. APS itself did not make any decisions regarding investment of funds or lending of 

funds to Cornerstone, relating to the accounts of Henderson, Downs, Segura, and both Dean 

DeYoung and DeYoung himself. 

56. DeYoung, in his individual capacity, made investment decisions for all five 

account holders. 

57. DeYoung admitted that he is not a trustee and he is acting as a non-licensed 

financial advisor who is making investment decisions as a friend andlor familial advisor. APS 

initially claimed it was entitled to the per lot fee. After discovery, it claimed the per lot fee was 

due to the five individuals. 

58. This matter is a commercial transaction. 

111. CONCLUSIONS OF LAW 

1. As additional consideration for loans from DeYoung's clients Downs, C. 

DeYoung, Sequra, D. DeYoullg and Henderson, on behalf of soon to be formed Cornerstone, 

Pool, ICendrick, Reyes and Tallman orally contracted with-DeYoung to pay $750.00.00 per 

lot from the closing of each lot sold from the Cornerstone Subdivision, and to secure such 

obligation with a deed of trust against Cornerstone's property. 

2. After its formation, by accepting the loans and the real property in the 

Subdivision, by sending letters proposing promissory notes and deeds of trust, and by 

repaying the loans, Cornerstone ratified the contract of its promoters. A corporation is liable 

for its promoters contracts entered into for such corporation and ratified by such corporation. 

Albano v. Motor Ctr., 75 Idaho 348,271 P.2d 444 (1954). By analogy a limited liability 
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company is liable for contracts entered into by its niembers on its behalf before formation 

when such contracts are ratified by the members after formation. 

3. Cornerstone's several written letters, internal agendas and notes of 

members are written evidence of the $750 per lot obligation of Cornerstone to the 

plaintiffs sufficient to comply with I. C. 9-505(4). Further the complete performance 

by plaintiffs, and substantial partial performance by Cornerstone is sufficient to take 

the oral contract out of the statute of frauds in I. C. 9-505(4). See Bear Island Water 

Ass 'n , Inc. v Brown, 125 Idaho 71 7, 874 P.2d 528 (1 994); Watson v. Watson, 144 

Idaho 214,159 P.3d 851 (2007). 

4. Since the loans were repaid, and this case does not involve an action to 

make a loan, I. C. 9-505(5) does not apply. See Rule Sales & Serv. V. United States Bank 

Nat'l Ass'n , 133 Idaho 669,991 P.2d 857 (Ct. App. 1999). 

5. The written acknowledgements of Cornerstone in letters, notes of 

members and agendas are sufficient to comply with I. C. 9-508 if it applies to the oral 

contract of Cornerstone and DeYoung's clients. 

6. No accord and satisfaction occurred as to the plaintiffs' claims in the 

amended complaint for the $750 per lot fees to be paid from closi~lgs of lot sales in the 

Cornerstone Subdivision. 

7. DeYoung acted for five undisclosed principals, himself, Dean 

DeYoung, Henderson, Downs and Segura. An undisclosed principal can enforce 

contracts made by it for its agent. Southern Industries, Inc. v United Stales, 326 F.2d 

221 (9" Cir. 1964). 

8. Cornerstone breached the 2003 oral contract by not paying DeYou~g's 
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clients $750.00 for each lot in the Col~lerstone Subdivision at the closing of such lots. 

Cornerstone and Cornerstone I1 sold 141 lots. Plaintiffs Downs, C. DeYoung, Sequra, D. 

DeYoung and Henderson were collectively damaged in the amount of $105,750.00, and 

are entitled to a judgment for such amount against Cornerstone and Cornerstone I1 

is not entitled to damages. 

9. Plaintiffs Downs, C. DeYoung, Sequra, D. DeYoung and Henderson are 

tled to a judgment specifically enforcing Cornerstone's obligation to provide a deed 

st on remaining lots to secure its performance of paying $750 per lot at the future 

ings of remaining lots in the subdivision, because the plaintiffs would be irreparable 

.med if the remaining lots were transferred to bona fide purchasers witl~out lcnowledge 

of the liabilities or if Cornerstone or Cornerstone I1 were to encumber such property. 

9. The contract between the parties was a commercial t~mlsaction, and the 

plaintiffs Downs, C. DeYoung, Sequra, D. DeYoung and Henderson are entitled to a 

reasonable attorney fee pursuant to I. C. 12-120(3). A reasonable attorney fees will be 

determined in accordance with Rule 54, I.R.C.P. 

Based on the foregoing Findings of Fact and Conclusions of Law, the plaintiffs 

Downs, C. DeYoung, Sequra, D. DeYoung and Henderson may submit a proposed 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 



CERTIFICATE OF SERVICE 

I certify that on the A' day of September, 2007,I served a true and correct copy of the 
Findings of Fact and Conclusions of Law upon the following by U. S. mail postage prepaid, or 
by hand delivery, or by depositing at recipient's courthouse box: 

Stephen 5. Mullonen 
Racine, Olson, Nye, 
Budge & Bailey, CWTD 
P.O. Box 1391 
Pocatello, ID 83204-1391 
Attorneysfor Plaintiffs 

Penny North Shaul 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, Idaho 83442 

Michael Gaffney 
Beard, St. Clair Gaffney P.A. 
2105 Coronado Street 
Idaho Falls, Idaho 83404-7495 
Attorneys for Defendant 

RONALD LONGMORE 
Clerk of the District Court 
Ronneville County, Idaho 

BY- 
Deputy Clerk 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 



Daniel C. Green (ISB No. 3213) 
Stephen J. Muhonen (ISB No. 6689) 
RACINE, OLSON, NYE, BUDGE 

& BAILEY, CHARTERED 
P.O. Box 1391 
Pocatello, Idaho 83204-1391 
Telephone: (208)232-6 10 1 
Fax: (208)232-6109 

Attorneys for Plaintiffs 

IN TI-IE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO IN AND FOR THE COUNTY OF BONNEVILLE 

AMERICAN PENSION SERVICES, NC.; ) Case No. CV-06-140 
DREW DOWNS; CURTIS L. DEYOUNG:) 
HARRY SEGURA; DEAN G. DEYOUNG;) 
E. DALE I-IENDERSON, 1 

1 SECOND AMENDED COMPLAINT 
Plaintiffs, 1 

1 
VS. 1 

1 
CORNERSTONE HOME BUILDERS, ) 
LLC, a Utah Limited Liability Company; ) 
CORNERSTONE HOME BUILDERS, ) 
a Idaho Limited Liability Company, 1 

1 
Defendants. 1 

COMES NOW the above named Plaintiffs, AMERICAN PENSION SERVICES, INC., 

DREW DOWNS; CURTIS L. DEYOUNG; HARRY SEGURA; DEAN G. DEYOUNG and E 

DALE HENDERSON, and for their second amended cause of action against the above-named 

Defendants CORNERSTONE HOME BUILDERS, LLC, a Utah Limited Liability Company and 

CORNERSTONE HOME BUILDERS, a Idaho Limited Liability Company, states and alleges as 

follows: 



PARTIES 

1. Plaintiff, AMERICAN PENSION SERVICES, INC. is a Corporation, incorporated 

by the laws of the State of Utah and authorized to conduct business in the state of Idaho. Plaintiff 

has its place of business at 11027 S. State Street, Sandy, County of Salt Lake, state of Utah. 

2. Plaintiffs DREW DOWNS, CURTIS L. DEYOUNG, HARRY SEGURA, DEAN G. 

DEYOUNG and E. DALE I-IENDERSON are all individuals who ratified this action on July 20, 

2007 and were joined as Plaintiffs by the Court on August 1,2007. 

3. Plaintiffs AMERICAN PENSION SERVICES, INC., DREW DOWNS, CURTIS L. 

DEYOUNG, HARRY SEGURA, DEAN G. DEYOUNG and E. DALE HENDERSON are 

collectively referred to herein as "Plaintiff." 

4. Defendant, CORNERSTONE HOMEBUILDERS, LLC., islwas at all times relevant 

hereto a Utah limited liability company, formed in Utah on October 24, 2003 and conducting 

business in the state of Idaho. It is currently unclear what the exact operating status of this 

corporation currently is. 

5. Defendant, CORNERSTONE HOME BUILDERS, LLC., is anIdaho limited liability 

company that was formed on July 12, 2006 and is conducting business in the slate of Idaho. 

Defendants CORNERSTONE HOME BUILDERS,LLC., a Utah limited liability company and 

CORNERSTONE HOME BUILDERS, LLC., a Idaho limited liability company are collectively 

referred to herein as "Cornerstone." 

FACTS AND BACKGROUND 

6. On September 29,2003, Old West Annuity & Life Insurance Company, as Grantor, 

executed a Corporation Warranty Deed transferring certain real property located in Bonneville 

County, Idaho to P&B Enterprises, Inc., aUtah Corporation (hereinafter referred to as "P & B'3 and 

S.R. Tallman Construction, Inc. a Utah corporation (hereinafter referred to as "Tallman") as 

Qrcnwn a x n m n n  POMPT.AINT. pace 2 lG6 



Grantees. The Corporation Warranty Deed was recorded on September 30, 2003 as Bonneville 

County Recorder's Instrument No. 1 130070. A true and correct copy of said deed is attached hereto 

as Exhibit A and incorporated by reference as if set forth fully herein. 

7. Onor about January22,2004 P&B andTallman, as Grantors, executed a Corporation 

Warranty Deed transferring certain real property located in Bom~eville Comlty, Idaho to Cornerstone, 

as Grantee. The Corporation Warranty Deed was recorded onMarch 19,2004 as Bonneville Cou11ty 

Recorders Instmme~lt No. 114631 1. A true and correct copy of said deed is attached hereto as 

Exhibit B and incorporated by reference as if set forth hlly herein. 

8. The Plaintiff, due to his lu~owledge, experience and relationships with individuals in 

the finance industry as well as the former owner of the property described above, was instrumental 

in setting up the foregoing purchase by Cornerstone. 

9. Prior to Cornerstone's acquisition of the above described real property, Plaintiff had 

built four homes on the property and had a contract with Leon Haward, the former owner of the 

subdivision. Mr. Harward's subdivision project went into foreclosure. 

10. When the pro,ject went into foreclosure, Plaintiff, utilizing his experience, contacts 

and knowledge in the finance industry, arranged a meeting with the project lender, Met Life of 

Spokane Washington, himself and Cornerstone to determine what could be done to save the 

subdivision project. 

11. Due to this meeting facilitated by Plaintiff, MetLife and Cornerstone were able to 

work out an arrangement where Cornerstone would and did purchase the subdivision property. 

12. The Plaintiff is informed and believes and therefore alleges that the property was 

acquired by Cornerstone for the purpose of subdividing and constructing homes thereon for resale. 

The project was to be completed in five phases. 



13. Inorder to proceed with the project, Cornerstone sought investors to inject capital into 

the project. In return, Cornerstone I agreed to provide the investors with a promissory note, deed of 

trust and a repayment schedule. 

14. In reliance upon Cornerstone's representations and based upon the prior course of 

dealing between the parties or individuals aaliated thereto, beginning in September, 2003 Plaintiff 

began wiring to Cornerstone and/or its manager(s) andlor member(s) or individualts) affiliated 

thereto, capital to be utilized on the developmellt of the land as described above and in the 

aforementioned Warranty Deeds. 

15. Following the initial wire transfer to Cornerstone and/or its manager(s) andlor 

metnber(s) or individual(s) affiliated thereto, Plaintiff continued to provide capital to Cornerstone 

through February 2004, with such capital to be utilized on the development of the land as described 

above and i11 the aforementioned Warranty Deeds. 

16. Prior to Plaintiffs agreement with Cornerstone and/or its manager(s) andlor 

member(s) or individual(s) affiliated thereto, to provide the foregoing strerun of financing for the 

above mentioned construction and subdivision project, Cornerstone and Plaintiff verbally agreed to 

certain repayment terms, including, but not limited to, an interest rate of ten percent (10%) per 

annum on the monies lent, a promissory note and deed of trust on the land in the construction and 

subdivision project, as well as an agreement between Cornerstone and Plaintiff that Plaintiff was to 

receive $750.00 per lot sold in the project. 

17. This oral financing agreement made by Cornerstone with Plaintiff was based upon 

the parties prior course of dealings as well as in consideration to Plaintiff for his experience and 

knowledge and contacts in the finance industry, all of which ultimately led to Cornerstone's 

introduction and purchase of the subdivision property. 



18. Since lending the above mentioned sums of money to Cornerstone, Plaintiff has not 

been provided a promissory note and deed of trust on the land pursuant to the agreement between 

the parties. 

19. Furthermore, Plaintiff has not received the $750.00 per lot sold or to be sold by 

Cornerstone in the collstruction and subdivision project. 

20. Following the filing of the original Complaint in this matter, the parties have 

negotiated resolution of the underlying principal and interest debt owed by Cornerstone on the sums 

lent by Plaintiff, for which Plaintiff has been paid in full. 

21. Despite repeated demands and contrary to the parties agreement, Cornerstone has 

failed and refused and continues to fail and refuse to provide Plaintiff with a promissory note and 

deed of trust evidencing the loan and detailing the terms of repayment as represented and agreed to 

by Cornerstone and Plaintiff. 

22. Despite repeated demands and contrary to the parties agreement, Cornerstone has 

failed and refused and continues to fail and refuse to pay Plaintiff $750.00 per lot for each lot sold 

or to be sold in the construction and subdivision project owned by Cornerstone and funded by or 

funded in part by Plaintiff. 

23. After the filing of suit in this matter, Scott Tallman, the sole remaining member of 

Cornerstone, dissolved the Cornerstone Utah limited liability corporation and formed Cornerstone 

as an Idaho limited liability company. 

24. When Cornerstone (Idaho) was formed, Cornerstone (Idaho) did not adopt or transfer 

any of the liabilities of Cornerstone (Utah) into Cornerstone (Idal~o). 

25. When Cornerstone (Idaho) was formed, the development property which is the subject 

matter of this suit was transferred from Cornerstone (Utah) to Cornerstone (Idaho), rendering 

Cornerstone (Utah) insolveilt. 

- - ' --.--r.- rr*% m r  *,hi.,. Dono < 



FIRST CAUSE OF ACTION 
[Breach of Express Contract] 

26. Plaintiff realleges the allegations contained in Paragraphs 1-25 above, and 

incorporates the same herein by reference as if set forth fully. 

27. In exchange for Plaintifrs investment and payment of capital into the construction 

and subdivision project owned by Cornerstone, as well as Plaintiffs knowledge, experience and 

contacts in the finance industry which ultimately led to Cornerstone's introduction to and purchase 

wf the subdivision property, Cornerstone promised to provide to Plaintiff a promissory note 

containing the terms of repayment, includi~lg but not limited to an interest rate of ten percent (10%) 

and payment of $750.00 for each lot sold or to be sold by Cornerstone, together with a deed of trust 

to secure said promissory note. 

28. Based upon information and belief, Cornerstone has sold lots within the construction 

and subdivision project owned by Cornerstone but has failed to pay Plaintiff $750.00 for each lot 

sold. 

29. Cornerstone has also failed to provide Plaintiff with a promissory note and a deed of 

trust. 

30. Cornerstone's failure to provide said promissory note and deed of trust as described 

above and Cornerstone's hilure to pay Plaintiff $750.00 per lot sold, constitutes a breach of said 

agreement. 

31. As a result of said breach, Plaintiff has been damaged in the amount which is 

currently unknown and which is to be proven at the time of trial. 

SECOND CAUSE OF ACTION 
[Breach of Implied In Fact Contract] 

32. Plaintiff realleges the allegations contained in Paragraphs 1-31 above, and 

incorporates the same herein by reference as if set forth i l l y .  



33. An implied in fact contract exists between the parties because the conduct of the 

parties shows the intent to make a contract. 

34. The circumstances imply or demonstrate a request by Cornerstone for Plaintiff to 

provide certain funds to it for construction and/or subdivision development purposes. 

35. The circumstances imply a promise by Cornerstone to compensate Plaintiff for its 

efforts in setting up the purchase of the subdivision project and providing the financing, which was 

to be secured by a promissory note and deed of trust. 

36. Plaintiff provided the money as requested. 

37. Cornerstone's failure to pay to or provide Plaintiff with a promissory note and deed 

of trust under the terms and conditions as outlined above constitutes a breach of their implied in fact 

contract. 

38. As a result of said breach, Plaintiff has been damaged in the amount which is 

currently unltnown and which is to be proven at the time of trial. 

THIRD CAUSE OF ACTION 
[Fraud] 

39. Plaintiff realleges the allegations in Paragraphs 1 - 3 8 above and incorporates the same 

herein by reference as if set forth fully. 

40. cornerstone's representations to Plaintiff as described above constituted a 

representation of material fact that Cornerstone knew was false at the time it was made. 

4 1. Cornerstone intended that Plaintiff would act upon the representation and loan funds 

to Cornerstone in the contemplated mamer. 

42. Plaintiff didnot know the representation was false and that Cornerstone did not illtend 

to provide a promissory note and deed of trust, nor did Cornerstone intend on paying Plaintiff the 

$750.00 per lot. Plaintiff had a right to rely on and did rely on the truth of Cornerstone's 

representations. 

-- .-. .-,* ,,",." 7 



43. Plaintiff provided hundreds of thousands of dollars to Cornerstone based upon 

Cornerstone's representations, however, Cornerstone has failed to and continues to refuse to provide 

Plaintiff with a promissory note and deed of trust as well as $750.00 for each lot sold in the 

subdivision. 

44. Attached hereto as Exhibit C is a fax dated memorandum dated April 7,2005 from 

Cornerstone to Plaintiff. This lnemorandum melnorializes that the above described agreement 

between Plaintiff and Cornerstone did in fact exist, including the promise by Cornerstone to Plaintiff 

to provide Plaintiffa proinissory note and deed of trust as well as "an equity participation of either 

$550 or $725 per home to APS." 

45. Based upon Cornerstone's failure and continued refusal to provide Plaintiff with a 

proiilissory note and deed of trust and refusal to pay Plaintiff $750.00 per lot sold, Cornerstone's 

representations to Plaintiff were false representations that induced Plaintiff to enter into the 

agreement 

46. Due to Cornerstone's fraudulent misrepresentations, Plaintiff has suffered 

consequential and approximate damages in an anount to be proven at the time of trial. 

FOURTH CAUSE OF ACTION 
[Unjust Enrichment] 

47. Plaintiffrealleges the allegations inparagraplis 1-46 above and incorporates the same 

herein by reference as if set forth fully. 

48. Plaintiff, utilizing his experience, knowledge and contacts in the finance industry, 

introduced Co~nerstone to the underlying construction and subdivision project, as well as provided 

capital to Cornerstone. In exchange, Plaintiff anticipated receiving a promissory note and deed of 

trust securing the sums lent tlxough the real property described herein, with such repayment terms 

to include, but not limited to, the repayment of the sums lent, including interest and $750.00 per lot 

as outlined above. 

- .- . . .. . - 



49. Cornerstone has failed and refused and continues to fail and to refuse to provide to 

Plaintiff the promised promissory note and deed of trust. 

50. Additionally, Cornerstone has retained Plaintiffs monies and has failed and refused 

and continues to fail and to refuse to pay to Plaintiff the $750.00 per lot sold. 

5 1. Plaintiff is entitled to the value of the benefit bestowed upon Cornerstone as a result 

of Plaintiffs loan. 

FIFTH CAUSE OF ACTION 
[Breach of Covenant of Good Faith and Pair Dealing] 

52. Plaintiff realleges the allegations in Paragraphs 1-5 1 above and incorporates the same 

herein by reference as if set forth fully. 

53. There is implied in the contract between the parties a covenant of good faith and fair 

dealing on the part of Cornerstone to pay Plaintiff and provide Plaintiffwith apromissory note and 

deed of trust in accordance with the agreement reached between the parties so that Plaintiff may 

obtain all benefits available to it under the contract. 

54. Through the actions alleged above, Cornerstone has materially breached the covenant 

of good faith and fair dealing. 

55. As a result of said breach, Plaintiff has been damaged in the amount which is 

currently unknown and which is to be proven at the time of trial. 

SIXTH CAUSE OF ACTION 
[Fraudulent Conveyance] 

56. Plaintiffrealleges the allegations in Paragraphs 1-55 above and incorporates the same 

herein by reference as if set forth fully. 

57. After the filing of suit in this matter, Scott Talfman, the sole remaining member of 

Cornerstone, dissolved the cornerstone Utah limited liability cotyoration and formed Cornerstone 

as an Idaho limited liability company. 



58. When Cornerstone (Idaho) was formed, Cornerstone (Idaho) did not adopt or transfer 

any of the liabilities of Cornerstone (Utah) into Cornerstone (Idaho). 

59. When Cornerstone (Idaho) was formed, the developnlent property whichis the subject 

matter of this suit was transferred from Cornerstone (Utah) to Cornerstone (Idaho), rendering 

Cornerstone (Utah) insolvent. 

60. The foregoing actions by Cornerstone satisfy all the elements necessary to evidence 

and maintain a claim or cause of action for fraudulent conveyance as provided in I.C. 55-913. 

61. As a result of Cornerstone's actions, Plaintiff has been harmed as the main asset of 

Cornerstone (Utah) has been transferred to Cornerstone (Idaho), rendering Cornerstone (Utah) 

insolvent. 

62. Plaintiff is entitled to this Court's judgment, awarding Plaintiff relief as provided in 

I.C. 55-916 and I.C. 55-917. 

ATTORNEY S' PEES 

It has been necessary for Plaintiff to employ couilsel to represent it in this action and has 

obligated itself to pay reasonable fees for such services. Pursuant to Idaho Code 5 12-120(3) 

Cornerstone I is obligated for payment of attorney's fees and costs incurred by Plairttiffto prosecute 

this action. 

DEMAND FOR JURY TRIAL 

Plaintiff demands a trial by jury on all issues so triable. 

PRAYER FOR KELIEF 

WHEREFORE, Plaintiff prays for Judgment and Decree of this Court as follows: 

A. That the Court find that avalid contract existed between the parties with regard to the 

payment and real property described herein and that Cornerstone has breached this contract; 



B. That Cornerstone should be immediately required to provide to Plaintiffa promissory 

note, together with a deed of trust securing the promissory note with the real properly described 

above; 

C. That Cornerstone be immediately required to pay to Plaintiff $750.00 per lot sold and 

to be sold by Cornerstone in the development describe above; 

D. Alternatively, Cornerstone be ordered to pay to Plaintiff the value of the benefit 

bestowed upon Cornerstone resulting from the loan from PlaintifC 

E. That Plaintiff recover from Cornerstone all of its attorney fees associated with this 

action; 

F. That Plaintiff recover from Cornerstone all of its costs and expenses associated with 

this action; and 

G. That Plaintiff receive this Court's judgment, awarding Plaintiff relief as provided in 

I.C. 55-916 and I.C. 55-917. 

El. For all other relief that the Court deems just and proper under these premises. 

3 day of October, 2007. DATED this - 

MCWE, OLSON, NYE, BUDGE 
& BAILEY, CHARTERED 

STEPHEN J. MUHONEN 
Attorney for Plaintiff 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 3 day of October, 2007,I served a true and correct copy 
of the above and foregoing document to the following person(s) as follows: 

Penelope North-Shaul 
DUNN LAW OFFICES, PLLC 
P. 0. Box 277 
Rigby, Idaho 83442 

Winston V. Beard 
Michael Gaffney 
BEARD ST. CLAIR GAFFNEY P.A. 
2105 Coronado Street 
Idaho Falls, Idaho 83404-7495 

&S. Mail 
Postage Prepaid 

[ ] Hand Delivery 
[ ] Overnight Mail 
[ ] Facsimile - 745-81 60 
[ ] Email 

W'U. S. Mail 
Postage Prepaid 

[ ] Hand Delivery 
[ ] Overnight Mail 
[ ] Facsimile - 529-9732 
[ ] Email 
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CornerStone Home Builders, LLC 
Ogden. UI -Id* Falls. ID 

VIA FACSIMILE: 801.571.4226 Total Pages: 16 

To: Curtis DeYoung 
From: Brad Kendrick 
Date: January 18,2005 
Subject APS I Cornaskme Subdhrkion Financial Reconciliation 

Curtis, 

Endcw& pkoJe find thc plcc~unting for.ths Comer Stone SuWivislon bsSed on 
a c o m p ~  d your records and wrs. Please take a minute and lcok tMs over 
to malie swe that we have covered everything and to ensum that you agree with 
the numbed% 

Let's disouss when you have time. 

Bad 
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Comer Stone Hornebuitders, LLC 
APS Financial Reconciliation 

April T, 2005 

Monies Received by Comer Stone from APS 

AMOUNT 

Monies Paid to APS ftsm Comer Stone 

Totsf S26AOgeS 
$8-& I 
.f-raz?S /f%q 

i3. .gods' ~/M,OUO 
BatPnee Owing: 

S564,423.41 (leas) 5300.W42 

[Therefwe .----.- the Note arount -.-...... and recorded . .. -. Lien positSon should . . . . . - - be . . . S . - 300.054.42 . . - - . ] 
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Page Two: 
ComerS(melAPS- 

Interest Payment Calculations: 

OdPbet: ($226.218.70) =$1,885.16 
November: ($49,476.30) $343.59 + $1,855.16 = $2,398.75 
December: ($276,695) = $2,297.46 

+&I hrtbwt wed for 2003- S 6,38137 

2004- - ($300.058.42) 

TOW InfWoot owed for ZMLI - $30,W5&4 

Totat wvad (to drt&) fw = -$qO,Qm.@J 

Grand T-nq P r i n c i ~ i  h I f e m s t  $3&.443.@ 
C4+ of end of April 2005) 

Regarding ths NOW amount - Based on the above numbem, the note amount 
shoukl be S 300,054.42. I d now like to get the Note and Deed of T w t  
rccorrkd, in APS's m e ,  if we all agree on this amount ' 

R a g a r d i i  We equity IntMasl in the pmjoetlo APS - 1 have searci-~ed my 
notes and litefav wecy f k  I have, but have found nothing. Hawswer, I 
spec'AcaWy recall that we all diwm& arxl agreed to an equity pwtkipation of 
either $550 or $??S per home to APS. I am therefore pr@g a payment of 
$525 per home w k i i  wwkf equate to 0175,000 to you as an equity partktlpant 
on the, Single Family Homes and roughfy $20,000 an the Multi-Family Units, for a 
total e# S19J,060. Hwvewr, the he thing I want to do is short change you. 
7herefwe if you c~snambsrr the number to be dierent, then kt et how. 
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Immediate Funding Weds - 
1. Spec Home?, -Yhe 26 spec homes that we cunentty haw undM 

co- heve afl sold and we have an eddiCional26 tot$ in Phase I1 
kK spec homes that we need to begin ~~n on. (see endosed 
aosl weak *8) Addelxfum "A" 

2. Fwr Waxes - The area fwmerly k n m  as 'Twnado Athey' or 
is now dear of all but t h e  double 

on the Bight (8) four- 
@ye9 that we have Uesignwl for that section of the devehpment 
I have enclosed a cost breakdown and basic plan overview for your 
revkw. 

I will give you a all tater today to make sute you nweived all the pages in this 
faGsimae and to a- any questions you may have. fhe projed continuos to 
amaze us as to how qu'njdy it is d n g  afong and how W the homes arc 
SMling. 

We truty appmkte your s+ and help on the ptoject 

Mosures:  (1) Singb Fmw Hame Cost Break DaunS 
(2) Mol(iFamily~BreakOOmU 
(3) Muni Family Plan Ovenriew 



Daniel C. Green (ISB No. 3213) 
Stephen J. Muhonen (ISB No. 6689) 
RACINE, OLSON, NYE, BUDGE 

& BAILEY, CHARTERED 
P.O. Box 1391 
Pocatello, Idaho 83204-1 391 
Telephone: (208) 232-6101 
Fax: (208) 232-6109 

Attorneys for Plaintiffs. 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO IN AND FOR THE COUNTY OF BONNEVILLE 

AMERICAN PENSION SERVICES, INC.;) Case No. CV-06-140 
DREW DOWNS; CURTIS L. DEYOUNG:) 
HARRY SEGURA, DEAN G. DEYOUNG;) 
E. DALE HENDERSON, JUDGMENT 

1 
Plaintiffs, 1 

1 
vs . 1 

) 
CORNERSTONE HOME BUILDERS, ) 
LLC, a Utah Limited Liability Company; ) 
CORNERSTONE HOME BUILDERS, a ) 
Idaho Limited Liability Company, 1 

Defendants. 1 
1 

This matter came on for trial on the 28"', 29Ih and 30Ih of August, 2007. After the close of 

evidence, Plaintiffs moved orally pursuant to I.R.C.P. 15(b) to anlend their complaint to conform to 

the evidence presented at trial to add a claim for fraudulent conveyance. The Court then ordered the 

parties to submit proposed findings of facts and conclusions of law, which were done so on 

September 13,2007. 

Based upon the evidence admitted at trial, including the Court's evaluation of the credibility 

of the witnesses, pursuant to I.R.C.P. 52(a) and those reasons as outlined in this Court's Findings 
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of Fact and Conclusions of Law dated September 28,2007 and this Court's Order dated September 

28,2007, the Court hereby orders that Plaintiffs DREW DOWNS, CURTIS L. DEYOUNG, HARRY 

SEGURA, DEAN G. DEYOUNG AND E. DALE HENDERSON ("Plaintiffs") are entitled to 

Judgment against said Defendants. Plaintiff AMERICAN PENSION SERVICES, INC. is not 

entitled to a recovery in this matter. 

WHEREFORE, by virtue of the law and by reason of the premises aroresaid; 

1T IS HEREBY ORDERED, ADJUDGED AND DECREED that the aforementioned 

Plaintiffs have and recover from Defendants, CORNERSTONE HOME BUILDERS, LLC, a Utah 

Limited Liability Company and CORNERSTONE HOME BUILDERS, LLC, a Idaho Limited 

Liability Company ("Defendants") as follows: 

1. ONE HUNDRED FIVE THOUSAND, SEVEN HUNDRED FIFTY DOLLARS 

($105,750.00) lawful money of the United States of America, which represents the sale of 141 lots 

at $750.00 per lot previously sold by Defendants , and; 

2. Defendants shall immediately provide a deed of trust to Plaintiffs on the remaining 

seventy-one (71) lots in the subdivision to secure Defendant's perfor~nance of paying $750.00 per 

lot on a total of 212 lots, at the future closings of said seventy-one (71) lots in the subdivision, and; 

3. Cornerstone Home Builders, LLC, an Idaho Limited Liability Company is joined as 

a Defendant with Cornerstone Ho~ne Builders, LLC, a Utah Limited Liability Company, to this 

Judgment, and; 

4. Pursuant to I.C. 55-916(c) and I.C. 55-917(2), Plaintiffs are awarded an injunction 

against Defendants preventing Defendants from further disposition, sale or transfer of the real 

property as further identified in Exhibit A, attached hereto, excluding the lots sold as of the date of 

,ba+;sA'ied or 
entry of this judgment, until such time that Defendants have p recorded a deed of trust 
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in Plaintiffs favor, securing the amount necessary to satisfy this judgment, 

interest, and pre and post judgment reasoilable attorney's fees and 

5. Plaintiffs shall be entitled to reasonable attorney fees and costs to be determined in 

accordance with I.R.C.P. 54, and; 

6 .  Said total Judgment shall accrue interest at the statutory rate from the date of 

Judgment until satisfied. Further, that Plaintiffs have execution hereon and recover costs incurred 

for said execution. 

DATED this @day of October, 2007. - 
. - 

Seventh District Judge 
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CLERK'S CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the &day of October, 2007, I served a true and correct copy 
ofthe above and foregoing docu~nent to the following person(s) as follows: 

Stephen J. Muhonen [ U. S. Mail 
RACINE OLSON NYE Postage Prepaid 
BUDGE & BAILEY CI-IARTERED [ ] Hand Delive~y 
P. 0 .  Box 1391 [ ] Overnight Mail 
Pocatello, Idaho 83204-1391 [ ] Facsimile - 232-6109 

[ ] Email 

Penelope North-Shaul [ Lj / U. S. Mail 
DUNN LAW OFFICES, PLLC Postage Prepaid 
P. 0 .  Box 277 [ ] Hand Delivery 
Rigby, Idaho 83442 [ ] Overnight Mail 

[ ] Facsimile - 745-81 60 
[ 1 Email 

Winston V. Beard [ U. S. Mail 
Michael Gaffney 

i 
Postage Prepaid 

BEARD ST. CLAIR GAFFNEY P.A. [ ] Hand Delive~y 
2 105 Coronado Street [ ] Overnight Mail 
Idaho Falls, Idaho 83404-7495 [ ] Facsimile - 529-9732 

[ ] Email 
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EXHIBIT "A" 
i 

TRACT 1: 

Lot 1, Block 11; Lots 1 through 10, Block 12; Lots 10'throngh 18, Block 10 and Lot 14, 
Block 5; Cornerstone Commnnity, Division No. I ,  to the County of Bonneyme, State of 
Idaho, according to the recorded plat thereof. 

EXCEPTING THEREFROM ALL OF THE FOLLOWING DESCRIBED 
P R O P E R m  

a. The West 17.0 feet of Lot 10, said Block 12, being more particularly 
described as follows: Beginning at the Southwest Corner of said Lot 10; 
running thence N89'57'04"E along the South b e  of Lot 10, 17.0 feet; 
thence NO"02'56"W 100.00 feet to the North h e  of Lot 10; thence 
S89"57'04"W along the North line of Lot 10, 17.0 feet to the Northwest 
Corner thereof; thence SO"02'56"E along the West line of Lot 10, 100.00 
feet to the point of beginning. 

AND: Lot 12, Lots 15 through 18, and Lots 20 through 22, BIock 7 and Lots 1 throngh 
5, Lots 7 through 10 and Lot 12, Block 8, Lincoln Park Subdivision, Divlsion No. 4, to 
the County of B o m e d e ,  State of Idaho, according to the recorded plat thereof. 

AM): Lot 7, Block 5, Lincoln Park Subdivision, Division No. 5, First Amended, to the 
County of Bonnevillc, State of Idaho, according to the recorded plat thereof. 

AND. Lots 5 throngh 9, and Lots 12 through 14 Block 6, Lincoln Park Subdivision, 
Division No. 5, to the County of Bonneville, State of Idaho, according to the recorded 
plat thereof. 

TRACT n: 

Lots 1 throngh 20, Block 1; Lots 1 throngh 21, Block 2; Lots 8 and 9, Block 9; Lots 8 
and 9, Block 8; Lots 7 and 8, Block 10; and Lots 1 through 4, Block 3, Cornerstone 
Conunnnity, Division No. 1, to the County of BonneviUe, State of Idaho, according to the 
recorded plat thereof. 

EXCEPTING THEREFROM ALL OF THE FOLLOWING DESCRIBED 
PROPERTY. 

a. The North 30.0 feet of Lot 8, said Block 10, being more particularly 
described as follows: Beginning at  the Northwest Corner of Lot 8; running 
thence S(I'O2'56"E along the West linc of Lot 8,30.0 feet; thence 
89'57'04"E 91.52 feet to the East line of Lot 8; thence NO"02'56"W along 
the East line of Lot 8, 30.0 feet to the Northeast Corner thereof; thence 
S89'57'04"W along the North line of Lot 8, 91.52 feet to the point of 
beginning. 

Lots 1 throngh 6, Block 10; Lots 1 through 7 and Lots 10 through 16, Block 9; Lots 1 
through 7 and Lots 10 through 16, Block 8; Lot 5, Block 3; Lots 4 through 7, Block 4; 
and Lots 5 through 13, Block 5, Cornerstone Community, Division No. 1, to the County 
of Bonnevllle, State of Idaho, according to the recorded plat thereof. 

ALSO: 

-.-. Beginning at  the Southeast Corner of Lot 1, Block 3 of Cornerstone Community, 
Division 1, to the Connty of Bonneville, State of Idaho; thence N00"02'56"W 236.31 feet 



-- 

. . 

to the Southwest Corner of Lot 5, Block 3 of said Cornerstone Commnnity, Division 1; 
5 thence N89'57'04"E 115.00 feet to the Sontheast Corner of said Lot 5; thence 

S00'02'56"E 17.00 feet; thence N89'57'04"E 426.54 feet, more or less, to the East line of 
Stevens Drive as shown on Cornerstone Community, Division 1, to the County of 
Bonnevllle, State of Idaho; thence Southerly along the East line of a nCUIffes easement as 
deswlbed in Instrument No. 1075440 records of Bonneville County, to the Northwest 
Corner of Lot I, Block 5, Lincoln Park SubdlvMon, Division Number 1, to the County 
of Bonneville, State of Idaho; thence N87'19'04"W 470.50 feet, more or less, along the 
North line of Lincoln Park Subdivision, Division Number 1 to the Southeast Corner of 
Lot 1, Block 3 of Cornerstone Community, Division 1 to the Connty of BonnevWe, State 
of Idaho, and the polnt of heginning. 

EXCEPTING THEREFROM ALL OF THE FOLLOWING DESCRIBED 
PROPERTY: 

Beginning at the Northwest Corner of Lot 1, Block 4, Lincoln Park 
Subdivision, Division Number 1, ta the County of BonneviUe, State of 
Idaho; running thence S8T19'04"E 240.28 feet along the North line of said 
Lincoln Park Subdivision, Divkion 1, to the Northeast Corner of Lot 3, 
Block 4 of said Lincoln Park Subdivision; thence N0'02'5G6"W 80.00; 
thence N87"19'04"W 240.28 feet; thence S0"02'5GWE 80.00 feet to the point 
of beginning. 

TRACT IV: 

Beginning at a point that is S8T10'4ZWE 990.00 feet along tlre Section line from the 
Northwest Corner of Section 14, Townshlp 2 North, Range 38 East of the Boise 
Meridian, BonneWe County, Idaho, rnnning thence SST10'42"E 825.00 feet to an 
existtng fence line; thence S0"0433"E along said fence 2640.00 feet to the South line of 
the Northwest Quarter of said Section 14; thence N87'19'04"W 825.00 feet along said 
South line; thence North 2640.00 feet to the point of beginning. 

EXCEPTING THEREFROM ALL OF THE FOLLOWING DESCRiBED 
PROPERTIES: 

a. Beginning at the Southeast Corner of Lot 1, Block 3 of Cornerstone 
Community, Division 1, to the County of BonneviUe, State of Idaho; thence 
NOO"02'5G"W 236.31 feet to the Southwest Corner of Lot 5, Block 3 of said 
Cornerstone Community, Division 1; thence N8P057'D4"E 115.00 feet to the 
Southeast Comer of said Lot 5; thence SOV02'56"E 17.00 feet; thence 
N89"57'04"E 426.54 feet, more or  less, to the East line of Stevens Drive as 
shown on Cornerstone Commnnity, Division 1, to the County of 
Bomlevllle, State of idaho; thence Southerly along the East h e  of a 
utilities easement as described in instrument No. 1075440 records of 
BonneviUe County, to the Northwest Corner of Lot 1, Block 5, Lincoln 
Park Subdivision, Division Number 1, to the County of Bonneville, State of 
Idaho; thence N87'19'04"W 470.50 feet, more or less, along the North llne 
of Lincoln Park Subdivision, Division Number 1 to the Sontheast Corner 
of Lot 1, Block 3 of Cornerstone Communfty, Division 1 to the County of 
BonnevUle, State of Idaho, and the point of beginning. 

b. Beginning at a point that is S87"10'42"E 1464.56 feet along the Section b e  
from the Northwest Corner of Section 14, Township 2 North, Range 38 
East of the Boise Meridian, BonneviUe County, Idaho; running thence 
S87"10'42"E 350.40 feet along said Section line to an existhg fence line 
extended; thence SO"04'33"E 777.00 feet along said fence line; thence 
N8Y55'27"W 350.00 feet; thence N0°04'33"E 793.79 feet to the point of 
beginning. 

. ... . ,~ 



c. Befining at a point that is S87'10'42"E 1464.56 feet along the Section line 
and S0'04'33"W 793.78 feet &om the Northwest Corner of Section 14, 
Township 2 North, Rsnge 38 East of the Boise Meridian, Bonnevllle 
Connty, Idaho; running thence S14'27'08"W 36.16 feet; thence 
S89'55'27"E 358.97 feet to an existing fence; thence NO"04'33"E 35.00 feet 
along said fence; thence N89"55'27"W 350.00 feet to the point of 
beginning. 

d. That portion of the foUowing described property lying wlthin the 
boundaries of the above legal description: Lincoln Park Subdivision, 
Division Nos. 1, 3, 4, and 5 and Lincoln Park Snbdivision, Division No. 5, 
First Amended, to the County of BonnevUle, State of Idaho, according to 
the recorded plats thereof. 

e. That portion of the following described property lying withim the 
boundaries of the above legal description: Cornerstone Community, 
Division No. I, to the County of Bonnevilie, State of Idaho, according to 
the recorded plat thereof. 

f. That portion of the above dewibed property lying North of Cornerstone 
Commnnity, Divlsion No. 1, and West of Lineoln Park Subdivision, 
Division No. 4, to the County of Bonneville, State of Idaho, according to 
the recorded plat thereof. 

TRACT N: 

Lot i9 '& West 5 feet of Lot 28, Block 1: 

Lot 29, Block 1, Cornerstone Community, Division No. 1, to the Connty of 
Bonneville, Stnte of Idaho, according to the recorded plat thereof. 

AND ALSO the West 5 feet of Lot 28, said Block 1, being more particularly 
described as follows: Beginning at the Southwest comer of said Lot 28; and 
running thence NOO"02'56"W along the West line of Lot 28, 100.0 feet to the 
Northwest corner thereof; thence N89"57'04"E along the North Une of Lot 28, 5.0 
feet: thence SW02'56"E 100.0 feet to the South line of Lot 28; thence 
S89'57'04"W along said Sooth line, 5.0 feet to the Point of Befining. 

The East 55.0 feet of Lot 28, and the West 5.0 feet of Lot 27, Block 1, 
Cornerstone Community, Division No. 1, to tile County of Bonneville, State of 
Idaho, according to the recorded plat thereof, and being more particuiarly 
described as follows: Beginning at the Southeast corner of said Lot 28; and 
running thence N89"57'04"E along the South line of Lot 27, 5.0 feet; thence 
N0'02'56"W 100.0 feet to the North line of Lot 27; thence S89'57'04"W along the 
North line of Lot 27 extended, 60 feet to a point on the North h e  of said Lot 28; 
thence S0'02'56"E 100.0 feet to the South line of Lot 28; thence N89'57'04"E 
along said South line 55.0 feet to the Southeast corner of Lot 28, said point being 
the Polnt of Beginning. 

East 55 feet of Lot 27 & West 5 feet of Lot 26, Block 1: 

The East 55.0 feet of Lot 27, and the West 5.0 feet of Lot 26, Block 1, 
Cornerstone Communlty, Division No. 1, to the County of Bonneville, State of 

-- Idaho, according to the recorded plat thereof, and being more particularly 
described as follows: Beginning at the Southwest corner of saM Lot 26; and 



r u n n h g  thence N89'57'04"E along the South line of Lot 26, 5.0 feet; thence 
NO"02'56"W 100.0 feet to the North line of Lot 26; thence S89'57'04"W along the 
Nortli line of Lot 26 extended, 60 feet to a point on the North line of said Lot 27; 
thence SW02'56"E 100.0 feet to the South line of Lot 27; thence N89'57'04"E 
along said South h e  55.0 feet to the Southeast corner of Lot 27, said point being 
the Point of Beginning. 

East 55 feet of Lot 26 & West 5 feet of Lot 25, Block 1: 

The East 55.0 feet of Lot 26, and the West 5.0 feet of Lot 25, Block 1, 
Cornerstone Co~nmunity, Divislon No. 1, to the County of Bonneville, State of 
Idaho, according to the recorded plat thereof, and being more partieulariy 
described as follows: Beginning a t  the Southwest corner of said Lot 25; and 
runnhg  thence N89'57'04"E along the South line of Lot 25, 5.0 feet; thence 
NO"O2'56"W 100.0 feet to the North line of Lot 25; thence S89"57'04"W along the 
North line of Lot 25 extended, 60 feet to a point on the North h e  of said Lot 26; 
thence S0°02'56"E 100.0 feet to the South line of Lot 26; thence N89"57'04"E 
along said South line 55.0 feet to the Southeast corner of Lot 26, said point being 
the Point of Beginning. 

East 55 feet of Lot 25: West 5 feet of Lot 24 and the West 5 feet of the North 34.05 feet 
of Lot 23, Block 1: 

A portion of Lots 23,24 and 25, Bbck 1, Cornerstone Commnnlty, Division No. 
1, to the County of Bonnevllle, State of Idaho, according to the recorded plat 
thereof, and belng more particularly described as follows: Beginning at the 
Southeast corner of Lot 25: and running thence S89"57'04"W along the South 
line of Lot 25, 55.0 feet; thence N0'02'56"W 100.0 feet to the North line of Lot 
25; thence N8957'04"E along the North line of Lot 25 extended, 60 feet to a 
pointxu the North line of said Lot 24; thence S0°02'56"E 100.0 feet; thence 
S89"57'04"W 5.0 feet to the Southeast corner of Lot 25, said point being the 
Point of Beghuhg. 

A portion of Lots 23 & 24, Block 1, Conierstone Community, Dlvision No. 1, to 
the County of BonneviUe, State of Idaho, according to the recorded plat thereof, 
and belng more particularly described as follows: Beginning at a point that is 
N89"57'@4"E 5.0 feet from the Southeast corner of Lot 25; and running thence 
N89'57'04"E, parallel to the South Une of Lot 24, 97.31 feet to the East line of 
Lot 23; thence N0'02'58"W 80.0 feet along the East line of Lots 23 and 24; 
thence N45"02'56"W 28.28 feet; thence S8Y57'04"W 77.31 feet, to a point Usat is 
5 Feet East (messured along the North line of Lot 24) from Ole Northwest Comer 
of said Lot 24; thence SO"02'58"E 100 feet to the point of beginning. 

Lot 23, less the North 34.05 feet and the West 5 feet and Lot 22, less the West 5 feet, 
-1: 

A portion of Lots 22 & 23, Block 1, Cornerstone Community, Division No. 1, to 
the County of Bonneville, State of Idaho, aecordine to the recorded nlat thereof. 
nnd being more particularly clwcribecl as follows: Beginning ill a polnt that is 
N89*57'04"E 5.0 from the Southeast corner of Lot 25: and runnine thence 
N89'57'04"E, parallel to the Sonth line of Lot 24, 97.31 feet to t11;~ast kne of 
1.01 23; tl~ence S0'02'58"E alonE the East line uf Luts 23 and 22, 85 feet; thence 
S44'37'04"W 211.28 feet; thence S89"57'04"W 77.31 feet, to a puint that is 5 feet 



East (measured dong the South line of Lot 22) from the Southwest Comer of 
snid Lot 22; thence NO"02'58"W 105 feet to the point of beginning. 

Lot 21: the West 5 feet of the Sooth 25.95 feet of Lot'23 and U1e West 5 feet of Lot 22, 
,. . : ..- ... ~ , .  ~ 

Lot 21, Block 1, Conerstone Community, Division No. 1, to the county of 
Bonneville, State of Idaho, according to the recorded plat thereof. 

AND ALSO the West 5 feet of Lot 22 and the West 5 feet of Ute South 25.95 feet 
of Lot 23, Block 1, Cornerstone Community, Division No. 1, to Uke County of 
BonnevUle, State of Idaho, according to the recorded plat thereof, and being more 
particulnrly described as folluws: Beginning at the Southwest corner of Lot 22; 
and runnine thence N89'57'04"E alone tht South line of L.ot 22. 5.0 feet: thence 
~ 0 ~ 0 2 ' 5 6 " ~  105.0 feet; thence ~89 '57 '04"~ 5 feet to the ~ o r t h e a s t  corner of Lot 
21; thence SO"02'58"E 105.00 dong the East line of Lot 21, to the point of 
beginning. 

EXCLUDJNG THE LOTS SOLD AS OF THE DATE OF ENTRY OF JUDGMENT 
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Attorneys for Defendant 

I N  THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVLUE 

AMERICAN PENSION SERVICES, ) Case No. CV-06.140 
INC.; DREW DOWNS; CURTIS 
DBYOUNG; HARRY SEGURA; 

) 
1 

DEAN DEYOUNG; and 
3%. DALE HENDERSON, 

1 
1 
1 OBJ?SCTION TO 

Plainti&, 1 PROPOSED JUDGMENT 
1 

V6. 
1 
1 
) 

CORNERSTONE HOME BUILDERS, ) 
U C . ,  1 

Defendant. 
1 

OBJECTION TO 
PROPOSED JUDGMENT 
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COMES NOW, Defendant, by and through the wdeniped,  and hereby objects to 

Plaintiffs' proposed Judgment submitted to the Court for signature on October 3,2007, on 

the basis that Plaintiffs' proposed Judgment, as cutrently drafted, fails to conform to the 

C o d s  Findings of Fact and Conclusions of Law entered on September 28,2007. Plaintiffa' 

proposed Judgment is inappropriate as follows: 

1. In Paragraph 2 of their proposed Judgment, Pht i f fk  propose the following: 

"Defendants shall immediately provide a deed of ttust to Plaintiffs on the remaining 

seventy-one (71) lots in the subdivision to secure Defendants' performance of paying $750.00 

per lor on a total of 232 lots, at the fuNre closhgs of said seventy-one (71) lots in the 

subdivision". The Court's Conclusion of Law, Paragraph 8, indicates PlaintiEFs are 

"entitled to a judgment" in the amount of $105,750.000 ($750.00 per lot x 141 lots already sold 

within Cornerstone Comtnuuity Subdivision). The C o d s  Conclusion of Law, Paragraph 9, 

indicates Plain* axe entitled to "a deed of trust. on rtmaining lots to secure its 

performance of paying $750.00 per lot at the future closings of remaining lots in the .;. cp 

subdivision". This Comt did not authorize or order a Deed of Trust in favor of Plaintiffs 

securing the $105,750.00, plus payment on.future sales, on the remaining 71 lots. As 

Plaintiffs' proposed Judgment fails to reflect the Coun's ruling. Furthermore, the proposed 

Judgment fails to provide a date certain regarding when the obligation to provide a deed of 

trust is to occur, and which entity is to prepare such document. . . 

2. In Paragraph 4 of theit proposed Judgment, Plaintiffs propose the following:;,, 
"> 

"Pursuant to I.C. s55-916(c) and I.C. s55-917(2), PlaintiEfs are awarded an injunction against 

Defendants preventing Defendants from k e t  disposition, sale or transfer of the teal . , . . 

OBJECTION TO 
PROPOSED JUDGMENT 
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properiy as further identikled in Exhibit A, attached hereto, excluding the lots sold as of the 

date of entty of this judgment, untiI such time as Defendanw have provided and recorded a 

deed of trust in Plaintiffs favor, securing the amount necessary to satis& this judgment, , , 

including post-judgment interest, a ~ d  pre and post judgment reasonable attorney's fees and 

costs". This Court has not made a fiinding that Defendant engaged in a fraudulent 

conveyance. Further, this Court has not reached a legal conclusion that Plaiitiffs ate 

entitled to an injunction pursuant to I.C. §55-916(c) and I.C. 055-917(2). As such, hcIx~sion 

of injunctive relief in Plaintif%%' proposed Judgment is inappropriate ahd not supported by 

th is  Court's d t t e n  decision dated September 28,2007. It follows that pre- and post- 

judgment attorney's fees and costs relaling to the same ate not appropxiate a s  well, - 
3. The Plainti&' proposed Judgment as h t t e n  faits to designate and apportion, I:;; 

the amount of money damages owed to each separate Plainriff, as required under IRCP 

58(a), and as construed by Idaho case law. The fact that each individual plaintiff is not: 

awarded a sum certain is going to lead to both proceduxal and substantive problems for the 

Defendant. For example, it is impossible at this point to determine who the prevailing par@ 

ia under lRCP 68. An offer of judgment was filed on August 10,2007, by the Defendan6 and 

there is no designation as to separate pfaia&fk9 proportionate shares of the money 

judgment It is therefore impossible for the Coutt and the parties to derezdne the actual 

sum owed to each separate plaintiff, Essentially, what this proposed Judgment does is , ,!, 
exposes Defendant ro potential codicting claims for money damages by each of the 

i ,j 

plaintiffs, which further exposes the Defendant to litigation, including a possible 

interpleader actiou since is no evidence of any biuding agreement between the plain% 

OBJECTION TO 
PROPOSED JUDGMENT 



OCT/04/2007/THU 04.53 PM DUNN OFFICES FAX No. 208745 1 

reffarding each plaintiffs proportionate sbare of tbe money judgmeat. 

Oral mgument is requested. 

DATED this *day of October, 2007. 

Penny N O & S ~ ~ ~ I ,  ~ s q .  
DUNN LAW OFHCES, P U C  

OBJECTION TO 
PROPOSED JUDGMENT 
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CERTIFICATE OF SERVICE 

I HEREBY CERTXXiY *rat on the & day of October, 2007, a true and correct 

copy of the foregoing was delivered to the folio* petsous(s) by: 

- Hand Delivery 

Postage-prepaid mail 

Facsimite Trausmission 

Penny N/& Shaul, Esq. 
, 

Stephen J. Muhoneu, gsq. 
RGCINE OLSON NYE BUDGE 
& BAILEY, CHTD. 
P.O. Box 1391 
Pocatello, ID 83204 

Winston V. Beard, Esq. 
Michael Gamey, Esq. 
BEARD ST. C W R  GAE:FNEY P . k  
2105 Coronado Street 
Idaho Palls, Idaho 83404-7495 
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DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISN No. 2903 
Penny N o ~ t h  Shaul, Esq., ISB No. 4993 
David L. Brown, Esq., ISB No. 7430 
PO Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442 
Telephone: (208) 745-9202 
Facsimile: (208) 745-81 60 

Winston V. Beard, Esq,, ISB No., 1138 
Michael D. Gaffney, Esq., ISB No. 3558 
BEARD ST. CLAIR GAFFNEY PA 
2 105 Coronado Strect 
Idaho Falls, Idaho 83404-7495 
Telephone: (208) 523-5171 
Facsimile: (208) 529-9732 

Attoiney for Defendant 

DISTRICT COURT SEVENTH JUDICIAZ, DISTRICT 
BONNEVILLE COUNTY IDAHO 

AMERICAN PENSION SERVICE, INC., I 
Plaintiff, Case No.: CV-06-140 

VS. 

Defendant. I 
CORNERSTONE HOME BUILDERS, 
LLC 

Cornes now the Defendant, Cornerstone Home Builders, LLC, a Utah limited 

liability company, and Cornerstone Home Builders, an Idaho limited liability company, 

and answers the Plaintiffs Second Amended Complaint as follows: 

DEFENDANT'S ANSWER TO SECOND 
AMENDED COMPLAINT 

Defendant's Answer to Second Arncnded Conlplaint Page 1 



1. Any paragraph of the Second Amended Co~nplaint not expressly admitted is 

hereby denied. 

2. The paragraphs 1 through 55 have been answered in the Defendant's Answer 

to the First Amended Co~mplaint and those admissions, denials or objections are 

incorporated fully herein, a copy of that Answer is attached and also incorporated fully 

herein. 0 1 .  

3. The answering Defendant hereby denies paragraphs 56, 57, 58, 59, 60, 61 and 

62 of the Second Amended Complaint. 

AFFlRMATlVE DEFENSES 

1. The Plaintiffs claim is barred by the relevant statute of limitations, 

2. The Plaintiffs claiin is barred by estoppel. 

3. The Plaintiffs claim is barred by failure of consideration. 

4. The Plaintiffs claim is barred by illegality. 

5. The Plaintiffs claim is balred by failure to state a claim, 

PRAYER FOR RELIEF 

The Defendant prays for judgment and decree of this Couit as follows: 

1. Dismissing the Plaintiffs Sixth Cause of Action with prejudice; 

2. The Defendant's costs and attorney fees associated with defense of this action; 

3. For all other relief that the Court deems just and proper under these 

circumstances. 

Defendant's Answer I:o Second Amcncled Complaint Page 2 
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JURY DEMAND 

Pursuant to Rule 38, Idaho Rules of Civil Procedure, Plaintiff de~nands trial by 

jury on all 

Michael D. d a i d  

DePcnclant's Answer Co Scconcl Amended Complaint Page 3 



CERTIFICATE OF SERVICE 

I certify I an1 a licensed attorney in the state of Idaho and on October 15,2007,I 

served a true and correct wpy of the DEFENDANT'S ANSWER TO SECOND 

AMENDED COMPLAINT on the following by the method of delivery designated 

Stephen J. Muhonen 0 U.S. Mail 
Racine Olson Nye Budge & Bailey 
PO Box 1391 
Pocateilo, ID 83204-1391 
FAX: (208) 232-6109 

/ 

Penny North Shaul 
Dunn Law Office 
PO Box 277 
Rigby, ID 83442 
FAX: (208) 745-8 160 

[II1 U.S. Mail 0 Hand-delivered Facsimile I" 
Bonncvillc County Courthouse U.S. Mail 0 Hand-delivered Facsimile 
605 N. Capital Avenue 
Idaho Falls, ID 83402 
FAX: (208) 529-130p 

~ttorney/ for Defendant /" 

Defendant's Anss8er to Seconcl Amended Complaint Page 4 
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DUNN LAW OFFICES, PLLC 
Robin D. Dunn, Esq., ISB No. 2903 
Peilrly North Shaul, Esq., ISB No. 4993 
David L. Brown, Esq., ISB No. 7430 
P.O. Box 277 
477 Pleasa~it Countiy Lane 
Rigby, ID 83442 
(208) 745-9202 (t) 
(208) 745-8160 (f) 

Winston V. Beard, Esq., ISB No. 1138 
Michael Gaffney, Esq., ISB No. 3558 
Lance J. Schuster, Esq., ISB No. 5404 
BEARD ST. CLAIR GAFFNEY PA 
2 105 Coronado Street 
Idaho Falls, ID 83404-7495 
Telephone: (208) 523-5171 
Facsimile: (208) 529-9732 

Attorneys for Defendant 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

AMERICAN PENSION SERVICES, Case No. CV-06-140 
INC., 

Plaintiff, 
) 
1 MOTION TO DISALLOW COSTS AND 

FEES / OBJECTION TO MEMORANDUM 
OF FEES AND COSTS 

) 
VS. 

1 
CORNERSTONE HOME BUILDERS, ) 
LLC . , 

) 
Defendant. 

The defendant, Comerstolle Home Builders, LLC (Cornerstone), through counsel of 

record respectfully objects to the Meinorandum of Fees and Costs filed by the plaintiff. 

Motion to Disallow Costs attd Fees/Objectio~l to Me~notnnduin of Fees and Costs Pagc 1 



Specifically: 

1. Cornerstone was the prevailing party on all matters regarding the original parties and 

therefore objects to the entirety of the fee award on that basis. As the prevailing party as to those 

parties, the plaintiff is not entitled to an award of fees and costs. In fact, any "11ew" parties to the 

lawsuit were not properly brought into the suit. This provides another basis for Conlerstone to 

object to fees incurred after the "additio~l" of those parties. Since Cottlersto~le prevailed it1 part 

in its defense as to the original parties, the parties respectively prevailed in part and there is no 

prevailing party in the action. Thus, the plaintiffs are not entitled to fees in this matter. 

2. The judgment specifically states that "Plaintiff AMERICAN PENSION SERVICES, INC. 

is not entitled to a recovery in this matter." Thus, APS is not entitled to have any of its attorney 

fees paid because it was not a prevailing party. Themajority of the fees listed in the 13 

Mernorandutn of Costs was for APS and were not incurred for the individual plaintiffs. Thus, . 
the vast majority of the fees should not be awarded. 

3. Cornerstone also objects to the award of fees in the amount requested because the costs 

and fees were excessive given the subject matter and nature of the lawsuit. 

DATED: October 18,2007 

Of BEARD ST. CLAIR GAFFNEY PA 
Attorneys for Defendant 

Motion to Disallow Costs and Fees1 Objection lo Memorandun] of Fees and Costs Page 2 



CERTIFICATE OF SERVICE 

I certify that I am a licensed attorney in the State of Idaho and on October 18,2007, I 

sewed a true and correct copy of the MOTION TO DISALLOW COSTS AND FEES 1 

OBJECTION TO MEMORANDUM OF FEES AND COSTS on the following by the method of 

deliveiy designated below: 

Stephen J. Muhone11 a U.S. Mail 0 Hand-delivered 
Racine Olson Nye Budge & Bailey 
PO Box 1391 
Pocatello, ID 83204-1 39 1 
FAX: (208) 232-6109 

Penny North Shaul 
Dunn Law Office 
PO Box 277 
Rigby, ID 83442 
FAX: (208) 745-8160 

U.S. Mail 0  and-delivered d a c s i m i l e  

Boiineville County Courtl~ouse U.S. Mail  and-delivered d c s i m i l e  
605 N. Capital Avenue 
Idaho Falls, ID 83402 
FAX: (208) 529-1300 

h ~ i i ~ s t o n q i e a r d  
ichael . Gaffney 

Of BEARD ST. CLAIR GAFFNEY PA 
Attorneys for Defendant 

Motion to Disallow Costs and Fees/ Objection to Memorandum of Fees and Costs Page 3 



DUNN LAW OFFICES, PLLC. 
Robin D. D m ,  Esq., ISB No. 2903 
Penny North Shaul, Esq., No. 4993 
Amy Sheets, Esq., ISB No. 5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442 
(208) 745-9202 ( t)  
(208) 745-8160 (f) 

Winston V. Beard, ISB No. U8 
Michael GafEney ISB No. 3558 
BEARD ST. CLAIR GAFFNEY P.k 
2105 Coronado Sweet 
Idaho Falls, ID 83404-7495 
Telephone: (208) 523-5171 
Facsimile: (208) 529-9732 
Email: winston(iibeardstclait.com 

Attorneys for Defendant 

I N  THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

AMERICAN PENSION SERVICES, ) Case No. CV-06-140 
INC.; DREW DOWNS; CURTIS 1 
DEYOUNG; HARRY SEGURA; ) 
DEAN DEYOUNG; and 1 
E. DALE HENDERSON, 1 

1 MOTION FOR AWARD OF 
Plaintiffs, 1 ATTORNEYS' FEES AND COSTS 

1 AGAINST PLAINTIFF AMERICAN 
1 PENSION SERVICES, INC. 

VS . 1 
) 

CORNERSTONE HOME BUILDERS, ) 
LLC., 1 

Defendant. 
1 
) 

COMES NOW, Defendant, by and though the undersigned, and hereby moves this 

MOTION FOR AWARD OF  
ATTORNEYS FEES AND COSTS 

ORIGINAL 



Court for entry of an order awarding attorney's fees and costs to Defendant as the prevailing 

party against Plaintiff American Pension Services, Inc. This motion is brought based upon 

the following: 

1. Plaintiff American Pension Services, Inc., (APS) filed the original complaint in 

this matter on Januaty 10,2006, alleging that it was entitled to recovery of certain sums 

based on funds loaneh to Defendant. 

2. Plaintiff APS filed an Amended Complaint on October 4,2006, claiming that it 

was entitled to $750.00 per closing on sale of lots within cornerstone Community 

Subdivision. It did not indicate there were any other individuals or entities with any claim 

to said funds in its Amended Complaint, or in any of its discovery responses, which were 

provided to Defendant by Plaintiff APS on December 15 and 18,2006. 

3. Defendant filed its Answer to Amended Complaint on October 24,2006, 

alleging that Plaintiff APS had failed to state a claim upon which relief could be granted, 

among other defenses. 

4. On April 6,2007, Defendant served its Second Discovery on Plaintiff APS, 

seeking to determine the source of funds loaned to Defendant. On April 30,2007, Plaintiff 

APS objected to providing this information to Defendant. 

5. On May 11,2007, the Court compelled Plaintiff APS to answer Defendant's 

Second Discovery. On May 31,2007, Plaintiff APS finally disclosed the source of funds 

loaned to Defendant. 

6. On May 22,2007, the Court heard oral argument on cross motions for 

summary judgment. Defendant argued, among other issues, that Plaintiff APS had failed to 

MOTION FOR AWARD OF 
ATTORNEYS FEES AND COSTS 



state a claim upon which relief could be granted. On June 6,2007, the Court denied the 

cross motions for summary judgment. 

6. On August 1,2007, in response to second cross-motions for summafy 

judgment and argument by Plaintiff APS and Defendant, this Court found that five 

individuals needed to be joined to the lawsuit: E. Dale Henderson; H a q  Segura; Drew 

Downs; Dean DeYoung; and Curtis DeYoung. 

7. On August 10,2007, the Court signed an order stating the above-named 

individuals "shall be joined as Plaintiffs by American Pension Services, Inc". 

8. On August 10,2007, Defendant filed a Notice of Offer of Judgment with the 

Court, and sent a written Offer of Judgment to Plaintiff APS, offering $25,000.00. 

9. On August 21,2007, Stephen J. Muhonen, Esq., of Racine, Oben, Nye, 

Budge, & Bailey, filed five Notices of Appearance on behalf of Plaintiffs Henderson, 

Downs, Segura, and both DeYoungs, respectively. 

10. Trial in this matter began on August 28,2007. At that time, Defendant 

objected because the five individuals named above had not been properly joined in the 

matter, and had failed to file a second amended complaint in this matter setting forth their 

causes of action, or claims. Notwithstanding that four of the five individuals named above 

were not present at ttial, and that said individuals failed to set forth their own claims, the 

Court allowed the trial to go forward on August 28,2007. 

11. On September 28,2007, the Court issued its Findings of Fact and Conclusions 

of Law. The Court specifically found and concluded that APS "has no expectation or 

conttactual right to receive any payment from Cornerstone'' and "APS is not entitled to 

MOTION FOR AWARD OF 
ATTORNEYS FEES AND COSTS 



damages". Findings of Fact, Paragraph 45; Conclusions of Law, Paragraph 8. In its 

Judgment entered on October 12,2007, the Court stated: "Plaintiff AMERICAN PENSION 

SERVICES, INC. is not entitled to recovery in this matter. Judgment, pg. 2. 

APS claimed it was owed the funds in dispute throughout these proceedings, 

including throughout trial. I t  refused to disclose the true source of funds until ordered by 

the Court to do so in May, 2007. In fact, the individuals who were the m e  source of funds 

did not even join this case until August 25 2007. 

Up until August 21,2007, APS was the only plaintiff present in this case, and incurred 

attorneys' fees and costs in its pursuit of claims against Cornerstone. It is clear from the 

record that APS is m t h e  prevailing party as to Cornerstone, in that the C o w  indicated it 

had no right or expectation to receive payments from Cornerstone, and it had not been 

damaged. The Court found that this case involved a commercial transaction. Cornerstone 

lodged a notice of offer of judgment, made to APS on August 10,2007. APS did not prevaii 

against Cornerstone in excess of the offer of judgment. Pursuant to Idaho Code s12-120(3), 

and IRCP 68, Defendant is entitled to reasonable attorneys' fees and costs, as determined in 

accord with IRCP 54, against APS. 

.d 
DATED this a - d a y  of October, 2007. 

Penny NO@ Shaul, Esq. 
DUNN LAW OFFICES, PLLC 

MOTION FOR AWARD O F  
ATTORNEYS FEES AND COSTS 



CERTIFICATE OF SERVICE 

&' 
I HEREBY CERTIFY that on the ='day of October, 2007, a true and correct 

copy of the foregoing was delivered to the following persons(s) by: 

- HandDelivety 

Postage-prepaid mail 

Facsimile Transmission 

Penny N& Shad, Esq. 
DUNN LAW OFFICES, PLLC 

Stephen J. Muhonen, Esq. 
RACINE OLSON NYE BUDGE 
& BAILEY, CHTD. 
P.O. Box l391 
Pocatello, ID 83204 

Winston V. Beard, Esq. 
Michael Gaffney, Esq. 
BEARD ST. C W R  GAFFNEY P.A. 
2105 Coronado Street 
Idaho Falls, Idaho 83404-7495 

MOTION FOR AWARD OF 
ATTORNEYS' FEES AND COSTS 
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Stephen J. Clark, Esq., ISB# 2961 
Penny North Shaul, Esq., ISB # 4993 
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Rigby, ID 83442 
(208) 745-9202 (t) 
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Attorneys for Defendant 

IN THE DISTRICT COURT OF THE SE;VENTH JLJD1CIA.L DISTRICT OF THE 
STATE OF TD.AHO, TNAND FOR THE COUNTY OF BONNIZWUE 

AMERICAN PENSXON SERWCES, ) Case No. CV-06-140 
ENC., ) 

> 
Phintiff, ) DEFEWDANTY3 ANSWER TO 

) PLAINTIFF'S AMENDED 
m, ) COMPLAINT 

1 
CORNBRSTONE HOME BUILDERS, ) 
LLC., 1 Fee Category: 1.l.b 

) Pee: 514.00 
Defendaut ) 

COMES NOW, the Defebdanq by and through iia itsundersighed attorney of recoxd, ,,..,, ,,,.* + 
,>" 
$:8 

and answers that Amended Complairtt as follows: 

1 

The Defendant denies each and evety allegation of the Amended Complaiilr on file 

herein unless specltically admitted hereafter. 

DEFENDANT'S ANSWER TO PZAJ.NTIPP'S AMENDED C O M P W  
Page 1 
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F A X  No, 2087458111~ P. GO2 

- 

I1 

The Defendant answers eadh and every paragraph of tbe Amended C a m p h t  herein 

according to the numerical paragraph matkings of the pmtiff a8 foll~ws: 

1. This Defendant is without sufticient knowledge to au6wer in an informed fashion 

and &erefore deuies. 

2. Admit, 

3. Admit. 

4. Admit. 

5. Deny. 

6. This Defendant is withour sufficient knowleage to answer in an infoimcd fasMon 

and thetefote denies. 

7. Deny. 

8. Defendant admite that the subdivision property was puichased and 

subsequPny., said propew was ttaflsfeaed to Cornerstone Home Builders, LLC. 

Defendant denies the balance of Paragraph 8 of PLaintiEPs Amended Complaih+ 

9. Defendant purchased the subdivision for coasaucting homes upon i t  Defendant 

denies the balahce of Piuagraph 9. 

10. Defendant did aeek investors. Defeuilant denies the balance of Paragtaph 10. 

11. Defendant admits Plaintiff began widtlg b d s  to Defendant in September, 2003. 

Defendant denies the balance of Patagraph 11. 

32. Defendant admits that PIahiBwised funds to Defendant through February, 2004. 

Defendant denies the baLaace of Paragraph l2. 

B. Defendant admits that a verbal agteement waa entered into by Plaintiff and 

DEEENI)ANT'S ANSWER TO P m t P P ' S  AMENDED COMPI&NT 
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Defendant regarding certah repayment terms for funds loaned by Plaintiff to 

Defendant, which was limited to an interest rate of ten (10) percent, per annum, 

on. modes lent. Defendant admits thexe was a separate verbal agreement that 

DeXendantwollld pay Plaind£€$750.00 per closing of iinal sale, pet Iot, mntingetrt 

on Plaintiff providiagfill funding OF the consmction project at the subdivision. 

Defendant deniee the baIaace of Parapaph 33. 

14. Deny. 

15. Deny. h y  monies lent by Plaintif$ to Defendant have been fully repaid with 

interest accrued atibe rate agteed upon. 

16. Deny. No such sums are due and cmPidg to Plaintiff. 

17. Defendant always ackuowIedged &at sums were due for monies lent by P b @  

to Defendanr, and did, itl fact, pay such sum5 once P~~ cooperated w i d  

Defendant to dete&e the fixed s u m  due and owhg. Therefore, Defendant 

den.& Patagiapb 17 as alleged by Plaintiff. 

18. Deny. PIaibtif€wae provided with several d r a b  ofpromissory notes and/or 

deeds of anst, up until the uuderhling principal and iatexest owed by Defendant 

to Plaintiffwas paid in full. 

19. Defendant admit$ it has refused to pay Phiatiff $750.00 per lot for each lot sold or 

to be sold in the cotls~cCion and subdivision project, because no such swns are 

due and owing to Put i f f .  Defendant denies the balance of Paragraph 19. 

20. Defendant realleges its answers to Paragraphs 1 though 19 of Plai@s 

Amended Complaint. 

21. Defendant admits it agreed to enter into a promissory note which contained a 

DEPENDANT'S ANSWER TO PLAmfiXXiT;'S AMENDED COMPJANT 
Page 3 
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provision for assessment of lnterest in the amount of tea (10) percent per m u m  

on fuuds loaned to Defendant by Plaintif& Defendaot admits there was a 

separate verbal agreement for payment to Plaintiff $750.00 per lot for each lot sold 

or to be sold in the consmetion and subdivieion pfoject, contingent upon Plaintiff 

providingfitll h d i n g  tb~ough the completion of the constwction/development 

project at the subdivision. Plaintiff failed to provide full funding on the project. I .  

Defetldant denies the balance Paragraph 21. 

22, Defendant has sold lots in it6 subdivision. Defeudaot denies rhe baknce of 

Paragraph 22. 

23. Deny. Defendant vent several & a h  of promissoxy notes and/or deeds of .t+ust to 

Plaintiff. The underlying principal and interest have beeh paid ia full by 

Defendant. 

24. Deny. 

25. Deny 

26. Defendant realleges its answers to Paagraphs 1 though 25 of PIaintiB?e 

Amended Complaint. 

27. Deny. 

28. Deny. 

29. Deny. 

30. Deny. 

31. Deny 

32. Deny. 

33. Defendant xealieges its aaswem to Pariqpaphs 1 thto=h 32 of PlaintifPs 



OCT/I 5/2007/hfON 04: 01 PM DUNN LAW OFFICES FAX No. 2087458160 P. 005 

- 
Amended Complaint. 

34. Deny. 

35. Deny. 

36, Deny. 

37. Defendant admits PlahtiEf provided funding to Defendairt though Febxuary, 

2004. Defendant has paid PlaWXf in full for the pchcipd and interest accrued 

upon b d h g  provided by Plaintiff to Defendant, and thetefote, the need for a 

ptomissory note and deed of trust is moot. Defendant denies the balance of 

Paragraph 37. 

38. Defenhnt is witbout sufficient knowledge to verify the authorship of PlaktifPs 

Exbibit C to his Amended Complabti Therefore, Defendant must deny 

Patagraph 38 as alleged in PlainWs Amended Compkint 

39. Deny. 

40. Deny. 

41, Defendant realleges irs answers to Paragraphs 1 through 40 of PIaintifPs 

Amended Cotnphint. 

42. Deny. 

43. Deny. 

44. Defendant denies i t  has retained Plaiatiffs "monies". Plaintiff has been paid in 

full for the principal and interest owed by Defendant to Plahtiff. Defendant 

deulies the bawce  of Pa-ph 44. 

45. Deny. 

46. Defendant realleges its answers to Paragraphs 1 through 45 of PhintiFs 

DEFENDANT'S ANSWERTO PLAINTIFF'S MvfENIJED COMPLAINT 
Page 5 
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Amended Complaint. 

47. Deny. 

48. Deny. 

49. Deny. 

1x1. ATTORNEYS' FEES 

Defendant denies that Plaintiff ia mtitled to attorney's fees and costs putsuant to Idaho 

Code §12.120(3). Conversely, Deferrdant is entitled to amomeys' fees and costs purvuant to 

Idaho Code SU-120. 

N. FIRST AWIRMATWEC DEFENSE 

The Amended Cornplht fails to state a a b h  upon wbich relief may be granted 

pursuant to IRCP U(b)(6). 

V. SECOND AFFIWTTVE DEFENSE 

The Amended Compkif~t i s  barred by ehe Statute of Ftauds, in that this lxansaction 

Luvohes seal estate, and such rrausaction was never reduced to writing. 

VI. THIRD ~ ~ T r V E  DEFENSE 

The Amended Complaint is basted because the underlyihg principal and inrerest 

have been fuUy paid and satisfied by Defendan& 

VKI. FOURTH AFFIRMATIVE DEFENSE 

The Amended Complaint is bmed  by the docceioe of accord and satisfaction. Any 

debr owed to Plaintiff by Defendant has been paid in fulL 

VIE. FIFTH SPIRMATlVE DEFENSE 

The Amended Complaint i s  barred because Defendant detrlmeatdy relied upon 

Pbintiffs a s s d o n  that he would not fund ?he subdivision project, rhereby breach- 

DBFBNDANT'S ANSWERTO PLMNTIPP'S AMENDED C O M P W M  
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any verbal agreement that may have existed between the parties hereto. 

IX. SMTH AFFIRMATKVE DEFENSE 

The he t lded  Compkinr is barred becawe PlaiutiEfiriXed to pxovide funding fot the 

entire eubdivision projecf, thereby M h g  to confer a benefit on Defendant. 

X. SEVENTH AFFIWTnTE DEFENSE 

The Amended Complakt hexein is inconsisfen? in its ckima, in that PlaincifE haa 

alleged breach of contract, which confers a legal remedy, and also alleged unjust 

enricbmenf, which is equitable in nature. Plaintiff cannot proceed under both 

theodes of recoveiy. 

XI. EIGHTH APFXRMATITE DEFENSE 

D e b h a t  resenres the right to allege additional defenses and/or counarckims after 

completion of discovery. 

REQUEST FOR ATTORNEY PEES 

Defendant hetein requests amrney fees, to be awarded in a reasotlable amowt, 

dong with reasonable costa associated with Etigationpwsuatlt to statute, rule and case law 

consistent in the State of Idaho. 

WHEWEORE, Defendant prays for ielief as foIIow8: 

I. The Compkint on file hetein be dismissed with pkjudice; 

2. For reasonable atrorneye fees as are just; 

3. For related cosoc associated wiih Efigsrion; an& 

4. For all fiurber just relief. 

DEFENDANTJS ANSWEK TO PLUNTIPP'S AhlENDED C O M P W  
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of October, 2006. 

DUNN BL C m  P . k  

DEPBNDIVNT'S ANSWER TO PLAMTIFT'S AMENDED COMPWNT 
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CERTIFICATE OF SERWCE 

I liERHBY C E P T ~ ~  that on the &@ of October, 2006, a m e  and c o m n  

copy of ihe foregoing was delivered to the foflomiog pcrsons(s) by: 

Hand Delivery 

Postage-prepaid mail 

Facsimile Transdssion 

Stephen J. Muhonen, Esq. 
P.O. Box 1391 
PocateUo, XD 83204 

DEPENDANT'S ANSWJ3R TO P W I P F ' S  AMENDED C0M.P-T 
Page 9 



DUNN LAW OFFICES, PLLC. 
Robin D. Dunn, Esq., ISB No. 2903 
Penny North Shaul, Esq., No. 4993 
Amy Sheets, Esq., ISB No. 5899 
P.O. Box 277 
477 Pleasant Country Lane 
Rigby, ID 83442 
(208) 745-9202 (t) 
(208) 745-8160 (9 

Winston V. Beard, ISB No. 138 
Michael GafEaey ISB No. 3558 
BEARD ST. CLAIR GAFFNEY P.A. 
2105 Coronado Street 
Idaho Falls, ID 83404-7495 
Telephone: (208) 523-5171 
Facsimile: (208) 529-9732 
Email: winston(iibeardstclair.com 

Attorneys for Defendant 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNm OF BONNEVILLE 

AMERICAN PENSION SERVICES, ) Case No. CV-06-140 
INC.; DREW DOWNS; CURTIS 
DEYOUNG; HARRY SEGURA; 

) 
) 

DEAN DEYOUNG; and 
E. DALE HENDERSON, 

) 
) 
) NOTICE OF APPEAL 

Plaintiffs, ) 
1 

VS. 
) 
) 
) 

CORNERSTONE HOME BUILDERS, ) 
LLC., a Utah Limited Liability Company; ) 
CORNERSTONE HOME BUILDERS, ) 
an Idaho Limited Liability Company, ) 

Defendants. 
) 
) 

NOTICE OF APPEAL 

ORIGINAL 



TO: THE ABOVE NAMED RESPONDENTS, AMERICAN PENSIONS 

SERVICES, INC.,; DREW DOWNS; CURTIS L. DEYOUNG; HARRY SEGURA; DEAN 

G. DEYOUNG; AND E. DALE HENDERSON, AND THE PARTIES' ATTORNEYS OF 

RECORD, DANIEL C. GREEN, ESQ. AND STEPHEN J. MUHONEN, ESQ., PO BOX 

1391, POCATELLO, IDAHO 83204-1391; AND THE CLERK OF THE ABOVE 

ENTITLED COURT. 

NOTICE IS HEREBY GIVEN THAT: 

1. The above named Appellants, CORNERSTONE HOMEBUILDERS, LLC 

of Utah and CORNERSTONE HOME BUILDERS, LLC, of Idaho, appeal against the 

above named respondents to the Idaho Supreme Court £rom the final Judgment, entered in 

the above entitled action on the 12th day of October, 2007, the Honorable Richard T. St. Clair 

presiding. 

2. The appellants have a right to appeal to the Idaho Supreme Coutt, and the 

judgment described in paragraph 1 above is an appealable order under and pursuant to Rule 

ll(a)(l) I.A.R. 

3. The issues on appeal are as follows: 

a. Did the District Court abuse its discretion on June 6,2007, by denying 

Defendant's Motion for Summary Judgment, filed on Apd  19,2007? 

b. Did the District Court abuse its discretion on August 28,2007, by 

denying Defendant's Motion to Strike Notices of Appearance, filed on August 24,2007? 

c. Did the District Coutt err by refusing to require Plaintiffs Downs, 

Seguta, Henderson, D. DeYoung and C. DeYoung to be served, appear and submit a 

Second Amended Complaint setting forth their alleged cause of action against Defendant 

NOTICE OF APPEAL 



prior to trial? 

d. Did the District Court err by finding that Curtis DeYoung was acting 

as an agent with authority to invest IRA funds owned by Downs, Segura, Henderson, and D. 

DeYoung, when the same was not supported by admissible, competent evidence presented 

at trial? 

e. Did the District Court err by &ding that Henderson, Downs, Segura 

and D. DeYoung orally delegated all decisions to Curtis DeYoung, when the same was not 

supported by admissible, competent evidence presented at trial? 

f. Did the District Court err by issuing inconsistent findings that A P S  

was an agent of the individual plaintiffs, but did not make any decisions regarding 

investment of funds or lending of funds for the individual plaintiffs, where the District Court 

also found that Curtis DeYoung, in his individual capacity, made investment decisions for 

all the Plaintiffs (excluding APS)? 

g. Did the District Court err by finding that the material elements of 

binding contract between Plaintiffs and Defendants were proved by Plaintiffs? 

h. Did the District Court err by relying upon inadmissible affidavits 

which were not presented and admitted at trial? 

I. Did the District Court err by failing to specify in its judgment the 

apportioned respective claims of the plaintiffs against Defendant, thereby denying 

Defendants the ability to determine if it prevailed against any of the respective Plaintiffs? 

i. Did the District Court err by entering a judgment against Defendants 

which contained relief on behalf of Plaintiffs not specified or authorized by the District 

Court's Conclusions of Law, and not supported by the evidence? 

NOTICE OF APPEAL 



k. Are Defendants entitled to an award of attorneys' fees and costs as the 

prevailing party against Plaintiff APS pursuant to IRCP 54 and 68 and I.C. SlZ-l20(3)? 

4. No order has been entered sealing all or any portion of the record. 

5. A reporter's transcript is requested. The appellants request the preparation of 

the following portions of the reporter's transcript: aU hearings and proceedings from May 

22,2007; June 6,2007; August 1,2007, and including the trial held on August 28,29 and 30, 

2007. 

6. The appellants request that the foUowing documents be included in the 

clerk's record in addition to those automatically included under Rule 28,1.R.A: 

a. The minute entry denying cross motions for Summaty Judgment, 

dated June 6,2007; 

b. The Order Regarding Motions for Summary Judgment dated August 

10,2007; 

c. The Deposition of Curtis L. DeYoung dated March 5,2007. 

7. The undersigned certifies: 

a. That a copy of the notice of appeal has been served on the reporter; 

b. That the clerk of the district court has been paid the estimated fee for 

preparation of the reporter's transcript; 

C. That the estimated fee for preparation of the clerk's record has been 

paid; 

d. That appellate filing fee has been paid; and 

e. That service has been made upon aU parties requited to be served 

pursuant to Rule 20. 

NOTICE OF APPEAL 



z9 DATED this fi day of October, 2007. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIEY that on the & day of October, 2007, a true and correct 

copy of the foregoing was delivered to the following persons(s) by: 

Hand Delivery 

Postage-prepaid mail 

Facsimile Transmission 

Penny ~bkh Shaul, Esq. 
DUNN LAW OFFICES, PLLC 

Stephen J. Muhonen, Esq. 
RACINE OLSON NYE BUDGE 
& BAILEY, CHTD. 
P.O. Box l391 
Pocatello, ID 83204 

Winston V. Beard, Esq. 
Michael Gaffney, Esq. 
BEARD ST. C W R  GAFFNEY P.A. 
2105 Coronado Street 
Idaho Falls, Idaho 83404-7495 

Jack L. Fultet 
Court Reporter to Judge Richard T. St. Clau 
605 N. Capital Avenue 
Idaho Falls, Idaho 83402 

Bonnevdle County Court Clerk 
Bomevdle county Courthouse 
605 N. Capital Avenue 
Idaho Falls, Idaho 83402 
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Date 1011 912007 Sevr '9 Judicial District Court - Bonneville Cr 'ty NO 0045197 

T~me 10 51 AM Receipt 

Received of: Dunn Law Offices $ 100.00 

P.O. Box 277 

Rigby, ID 83442 

One Hundred and 001100 Dollars 

Case: CV-2006-0000140 Iefendant: American Pension Services, Inc., etal. vs. Cornerstone Home Builders, LLC 

Cash bond: 100.00 

Check: 5869 
Payment Method: Cashiers Check Ronald Longmore, Clerk Of The District Court 
Amount Tendered: 100.00 

By: 
/ 

Deputy Clerk 

Clerk: HAGERTY 155 



IN TI-ZE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

AMERICAN PENSION SERVICES, 1 
INC.; DREW DOWNS' CURTIS 1 
DEYOUNG; HARRY SEGURA; 1 
DEAN DEYOUNG; and 1 
E. DALE HENDERSON, 1 

) CLERK'S CERTIFICATE 
PlaintifflRespondai~ts, 1 OF AI'PEAL 

1 
VS. 1 Case No. CV-2006-140 

1 
CORNERSTONE HOME BUILDERS, 1 Docket No. 
LLC., a Utah Limited Liability Company; ) 
CORNERSTONE HOME BUILDERS, 1 
an Idaho Limited Liability Company, 1 

1 
DefendantsIAppellants. 1 

Appeal from: Seventl~ Judicial District, Bonneville County 

Honorable Richard T. St. Clair, District Judge, presiding. 

Case number froin Court: CV-2006-140 

Order or Judgment appealed from: Judgment, entered October 12,2007 

Attorney for Appellant: 

Attorney for Respondent: 

Appealed by: 

Appealed against: 

Notice of Appeal Filed: 

Appellate Fee Paid: 

Was District Couit Repalter's Transcript requested? 

If so, name of reporter: 

Dated: October 19. 2007 

Penny North Shaul, Esq. 

Stephen J. Mullonen, Esq. 

Defefendatlls 

Plaintiffs 

October.17, 2007. 

Yes 

Yes 

Jack Fuller 

RONALD LONGMORE 
Clerk of the District Court 

CLEIIK'S CERTIFICATE OF APPEAL - 1 



IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

AMERICAN PENSION SERVICES, INC., ) 
) 

Plaintiff (s) , j 
) MINUTE ENTRY 

vs . ) 
) CASE NO. CV-06-140 

CORNERSTONE HOME BUILDERS, LLC, ) 
) 

Defendant (s) . ) 

On the 31st day of October, 2007, Defendant's objection to 

judgment, motion to amend attorney fees and motion to stay 

execution of judgment came before the Joel E .  Tingey, District 

Judge, in open court at Idaho Falls, Idaho. 

Mr. Jack Fuller, Court Reporter, and Mrs. Marlene Southwick, 

Deputy Court Clerlc, were present. 

Mr. Stephen Muhonen appeared on behalf of the Plaintiff. i 

Ms. Penny North Shaul and Mr. Rob Dunn appeared on behalf of 

the Defendant. 

Ms. Shaul advised that Defendant's objection to judgment is 

not moot. 

Ms. Shaul presented Defendant's motion to amend attorney 

fees and motion to disallow Plaintiff's costs. Mr. Dunn 

presented additional argument in support of the motions. 

Defendant's Exhibit A - Offer of Judgment was marked and 

presented to the Court. Mr. Muhonen presented argument in 

opposition to the motion and in support of Plaintiff's costs. 

Ms. Shaul presented rebuttal argument. Mr. Dunn joined in 



Defendant's rebuttal argument. 

The Court will take the matter under advisement and issue an 

opinion as soon as possible. 

Ms. Shaul presented Defendant motion to stay execution of 

judgment. Defendant's Exhibit B - letter of credit - was marlced 
and presented to the Court. Mr. Muhonen argued in objection to 

the motion. Ms. Shaul presented rebuttal argument. Mr. Mubonen 

presented further argument 

The Court will grant a stay of execution of judgment 

providing the Defendant's post a supersedeas bond on the cash 

judgment. When a lot is sold, $ 7 5 0 . 0 0  should be posted in an 

interest bearing account. Plaintiff should be notified of each 

and every sale plus an accounting of what has occurred between 

the Court's judgment and now. Ms. Shaul will prepare a proposed 

order for the Court's signature. 

Court was thus adjourned. 

DISTRICT JUDGE u 



CERTIFICATE OF MAILING 

I hereby certify that on the 3 day of &07, that 

I mailed or hand delivered a true and correct copy of the 

foregoing document to the following: 

RONALD LONGMORE 

DEPUTY CLERK 

Daniel C. Green 
stephen J. Muhonen 
PO Box 1391 
Pocatello, ID 83204-1391 
(P1 - American Pension Services, Inc. ) 

Penny North Shaul 
Robin Dunn 
PO Box 277 
Rigby, ID 83442 
(Defendant) 

Michael Gaffney 
Winston Beard 
2105 Coronado Street 
Idaho Fails, ID 83404 

Karl R. Declcer 
PO Box 50130 
Idaho Falls. ID 83405 



IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE 
7 WOV -1 ng  :51 

OF IDAHO, IN AND FOR THE COUNTY OF BONNElilLLE 

AMERICAN PENSION SERVICES, INC., 
DREW DOWNS; CURTIS L. DEYOUNG, 
HARRY SEGURA, DEAN G. DEYOUNG, E. 
DALE HENDERSON, 

Plaintiffs, 

VS. 

CORNERSTONE HOME BUILDERS, LLC, 
a Utah Limited Liability Company; 
CORNERSTONE HOME BUILDERS, an 
Idaho Limited Liability Company, 

Defendants. I 

CASE NO. CV-06-140 

MEMORANDUM DECISION AND 
ORDER ON COSTS AND ATTORNEY 

FEES 

PROCEEDINGS AND BACKGROUND 

Following the court trial in this matter, the Court issued Findings of Fact and 

Conclusions of Law on September 28, 2007. A Judgment was subsequently entered 

on October 12, 2007. That Judgment included a ruling that "Plaintiffs shall be entitled to 

reasonable attorney fees and costs to be determined . . .". Defendants filed a Notice of 

Appeal on October 17, 2007. This matter has now come before the Court upon the 

Parties' cross motions for costs and attorney fees under I.C. 512-120. Each Party also 

opposes the other's motion for costs and fees. Pursuant to Rule 13(b)(9), the District 

Court retains authority to rule on the pending motions notwithstanding the Notice of 

Appeal. 

MEMORANDUM DECISION AND ORDER - 1 
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ANALYSIS 

Following trial, the Court concluded that the individual Plaintiffs were entitled to 

recover from Defendants. As the record reflects, this matter was initially prosecuted by 

American Pension Services, Inc. (APS) and the individual Plaintiffs were only joined as 

plaintiffs shortly before trial. The Court's prior analysis as to an agency relationship 

between APS and the individuals, actions on behalf of an undisclosed principal, and the 

joinder of real parties in interest need not be restated here. In ruling that the individual 

Plaintiffs were entitled to recover, the Court further expressly ruled that APS was not 

entitled to recover. 

The foregoing gives rise to two arguments asserted by Defendants: (I) that 

Defendants are the prevailing party against APS and (2) that any award of costs and 

attorney fees to the individual Plaintiffs is limited to those costs and attorney fees 

incurred after the individuals were joined in the action. Plaintiffs argue that at all times 

APS was acting as an agent and on behalf of the individuals and that all costs and 

attorney fees incurred were on behalf of the individuals, who ultimately prevailed. 

Under Rule 54(d)(l)(B), I.R.C.P., the Court is to consider the "final judgment or 

result of the action in relation to the relief sought by the respective parties" in 

determining who is a prevailing party. In considering the issues and the ultimate 

outcome, the Court can not find that Defendants were a prevailing party. While APS 

was not entitled to a recovery, such a finding does not reflect that APS failed in its 

claims, arguments and prosecution of the case. On the contrary, the prosecution of the 

action by APS must be considered successful. The express finding that APS is not 

entitled to recover is logical inasmuch as the relief ordered by the Court is directed to 

MEMORANDUM DECISION AND ORDER - 2 



the individual Plaintiffs. The Court finds that the Plaintiffs, collectively, are the 

prevailing parties in this matter. 

Similarly, the Court is unwilling to segregate Plaintiffs' claim for costs and 

attorney fees based upon when the individuals were joined as Plaintiffs. At all times, 

the Plaintiffs had a unity of interest in the matter regardless of who was actually named 

as Plaintiff. Again, the matter was prosecuted by APS on behalf of the individuals. 

Furthermore, it is only logical to conclude that the individuals, as the real parties in 

interest, ultimately bore the expenses of litigation from the outset. The foregoing also 

is mandated by Rule 17(a), I.R.C.P., which addresses the consequences of joining real 

parties in interest. The Rule provides that when there is such a joinder, ". . . such . . . 

joinder. . . shall have the same effect as if the action had been commenced in the 

name of the real party in inerest." 

Defendants argue that a prior offer of judgment submitted to APS under Rule 68, 

I.R.C.P. makes them a prevailing party. The Court disagrees. Again, when considering 

the case as a whole, the Court finds that Defendants did not prevail. While the offer of 

judgment may have entitled Defendants to an award of costs against APS for costs 

incurred subsequent to the date of the offer, the record does not reflect any such costs. 

PLAINTIFFS' ATTORNEY FEES AND COSTS 

The Court has reviewed the record and Plaintiffs' Memorandum of Fees and 

Costs and the Affidavit filed in support. The Court has further considered the factors 

set out in Rule 54(e)(3), I.R.C.P., including but not limited to the time required, the 

novelty and difficulty of the case, prevailing rates for attorney fees, the amount in 

dispute, and duplication of effort. It is further the Court's opinion that issues and 

MEMORANDUM DECISION AND ORDER - 3 



proceedings relating to the source of funds provide by APS in the subject venture and 

the identity of real parties in interest were largely precipitated by Plaintiffs and the 

decision to pursue the matter through APS, thereby warranting a discount in the 

claimed attorney fees. In consideration of the foregoing, the Court finds that Plaintiffs 

are entitled to an award of attorney fees in the amount of $82,400. 

Plaintiffs also seek an award of costs. While Defendants objected to Plaintiffs 

motion and memorandum of costs and fees, with regard to the amount claimed the 

objection was limited to the argument that "costs and fees claimed were excessive 

given the subject matter and nature of the lawsuit". Defendants' Motion to Disallow 

Costs and FeeslObjection to Memorandum of Fees and Costs, p. 2. 

The Court finds that Plaintiffs are entitled to costs as a matter of right (Rule 

54(d)(l)(C)) in the amount of $2,101.74. As to Plaintiffs claim for discretionary costs 

under Rule 54(d)(l)(D), the Court finds that such costs were not exceptional costs 

which in the interest of justice should be awarded against the Defendants. 

CONCLUSION AND ORDER 

Based on the record and the foregoing analysis, Defendants' Motion for Costs 

and Attorney Fees is denied. Defendants' Motion to Disallow Costs and 

FeesIObjection to Memorandum of Fees and Costs is denied in part and granted in part 

as to the amount of costs and fees claimed. 

Plaintiffs' motion for costs and attorney fees is granted and Plaintiffs shall be 

awarded costs in the amount of $2,101.74 and attorney fees in the amount of $82,400. 

DATED this L day of November. 2007. 

MEMORANDUM DECISION AND ORDER - 4 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 1 day of November, 2007, 1 did send a true and 
correct copy of the foregoing document upon the parties listed below by mailing, with 
the correct postage thereon; by causing the same to be placed in the respective 
courthouse mailbox; or by causing the same to be hand-delivered. 

Daniel C. Green 
Stephen J. Muhonen 
RACINE OLSEN NYE 
P.O. Box 1391 
Pocatello. ID 83204-1 391 

Penelope North Shaul 
DUNN LAW OFFICES 
P.O. Box 277 
Rigby, ldaho 83442 

Winston V. Beard 
Michael GaRney 
BEARD ST. CLAlR GAFFNEY 
21 05 Coronado Street 
ldaho Falls, ID 83404 

RONALD LONGMORE 
Clerk of the District Court 
Bonneville County, ldaho 

MEMORANDUM DECISION AND ORDER - 5 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE 

OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

Plaintiffs, 

VS. 

AMERICAN PENSION SERVICES, INC., 
DREW DOWNS; CURTIS L. DEYOUNG, 
HARRY SEGURA, DEAN G. DEYOUNG, E. 
DALE HENDERSON, 

JUDGMENT OF COSTS AND 
ATTORNEY FEES 

CASE NO. CV-06-140 

CORNERSTONE HOME BUILDERS, LLC, 
a Utah Limited Liability Company; 
CORNERSTONE HOME BUILDERS, an 
Idaho Limited Liability Company, 

Defendants. 

THIS MATTER having come before the Court upon Plaintiffs' motion for costs 

and attorney fees, and the Court having entered its Memorandum Decision on said 

motion, and good cause appearing therefore; 

IT IS HEREBY ORDER AND ADJUDGED that Plaintiffs Drew Downs, 

Curtis L. Deyoung, Harry Segura, Dean G. Deyoung, and E. Dale Henderson, 

collectively, shall have judgment against Defendants for costs in the amount of 

$2,101.74 and attorney fees in the amount of $82,400, for a total judgment of 

$84,501.74, with interest accruing thereon at the legal rate 

JUDGMENT OF COSTS AND ATTORNEY FEES - 1 



DATED this I day of November, 2007. 

MA 
A o e ~  6. Engey V 
DISTRICT JUDGE 

CERTIFICATE OF SERVICE 

I hereby certify that on this 1 day of November, 2007, 1 did send a true and 
correct copy of the foregoing document upon the parties listed below by mailing, with 
the correct postage thereon; by causing the same to be placed in the respective 
courthouse mailbox; or by causing the same to be hand-delivered. 

Daniel C. Green 
Stephen J. Muhonen 
RACINE OLSEN NYE 
P.O. Box 1391 
Pocatello. ID 83204-1 391 

Penelope North Shaul 
DUNN LAW OFFICES 
P.O. Box 277 
Rigby, ldaho 83442 

Winston V. Beard 
Michael Gaffney 
BEARD ST. CLAlR GAFFNEY 
2105 Coronado Street 
ldaho Fails, ID 83404 

RONALD LONGMORE 
Clerk of the District Court 
Bonneville County, ldaho 

BY ~ Y w  
Deputy Clerk 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 

7 NUV 14 A10:00 
STATE OF IDAHO IN AND FOR THE COUNTY OF BONNEVILLE 

AMERICAN PENSION SERVICES, 
INC., DREW DOWNS, Case No. CV-06-140 
CURTIS L. DEYOUNG, HARRY 1 
SEGURA, DEAN G. DEYOUNG, ORDER FOR WRIT OF EXECUTION 
and E. DALE HENDERSON, AND GARNISHMENT 

Plaintiffs, 

vs. 
1 

CORNERSTONE HOME BUILDERS, ) 
LLC, a Utah Limited Liability Compa~~y; ) 
CORNERSTONE HOME BUILDERS, a ) 
Idaho Limited Liability Company, 1 

1 
Defendants. 1 

The Court. having reviewed the Motion for Writ of Execution and Garnishment dated 

November 2,2007, and the Judgments on file herein entered oil October 10,2007, and November 1, 

2007, and good cause appearing therefor; 

IT IS HEREBY ORDERED that a Writ of Execution and Garnishment be granted for the 

collection of Defendant CORNERSTONE HOME BUILDERS, LLC, a Utah Limited Liability 

Con~pany's; CORNERSTONE HOME BUILDERS, a Idaho Limited Liability Company's personal 

and real property listed on said Writ of Execution and Garnishment until the "Judgments" in the 

combined sum of $190,251.74 are satisfied. 

DATED this day of November, 2007. 

&%Z%. TINGEY \J 

Seventh District Judge 

ORDER FOR WRIT OF EXECUTION GARNISHMENT - Page 1 
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CLERK'S CERTIFICATE OF MAILING 

I HEREBY CERTIFY that I mailed a true, correct and conformed copy of the foregoing 
document to be sewed by U.S. first-class mail, postage prepaid, upon the following unless a different 
method of service is indicated: 

Stephen J. Muhone11 [ ~ u . s .  Mail, postage prepaid 
RACINE, OLSON, NY, BUDGE [ ] Hand Delivery 

& BAILEY, CHARTERED [ 1 Overnight Mail 
P.O. Box 139llCenter Plaza [ I  Facsimile 
Pocatello, Idaho 83204-6109 

3 .. DATED this I day orNovember, 2007. 

Deputy Clerk 

ORDER FOR WRIT OF EXECUTION GARNISIIMENT - Page 2 
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Daniel C. Green (ISB No. 3213) 
: - , . , , ,.., BOPdbiEL' i !  , ,~ I I , . < ,  .:Iyhiii$[; - j  rj ,..; ,7 

Stephen J. Muhonen (ISB No. 6689) . , .. 
: , , $ .  h!.. 18: ! .T I $,, , , :.,I ,..; I,:. ,L4 

RACINE. OLSON, NYE, BUDGE 
& BAILEY, CHARTERED 

P.O. Box 1391 
Pocatello, Idaho 83204-1391 
Telephone: (208) 232-61 01 
Fax: (208) 232-6109 
Allorne),~ for Plarnt$s 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF BONNEVILLE 

AP%ER!CAN PENSION SERVICES, ? 
INC., DREW DOWNS, Case No. CV-06-140 
CURTIS L. DEYOUNG, HARRY 
SEGURA, DEAN G. DEYOUNG, WRIT OF EXECUTION 
and E. DALE IHENDERSON, 1 AND GARNISHMENT 

I 
Plaintiffs, 

VS. 

CORNERSTONE HOME BUILDERS, ) 
LLC, a Utah Limited Liability Company; ) 
CORNERSTONE HOME BUILDERS, a ) 
Idaho Limited Liability Company, 

Defel'endalits. 

TI-IE PEOPLE OF THE STATE OF IDAHO SEND GREETINGS TO: 

THE SHERIFFS OF BONPJEVILLE COUNTY, STATE OF IDAHO 

WHEREAS, the Plailitiffs D m W  DOWNS, CURTIS L. DEYOUNG, HARRY SEGURA, 

DEAN G. DEYOUNG, and E. DALE HENDERSON (hereafter "Plaintiffs"), recovered "Judgment" 

entered by Judge Richard T. St. Clair in the District Court of the Seventh Judicial District of the 

State of Idaho, in and for the County of Bollnevilie 011 October 10, 2007, bearing Case 

No. CV-06-140, ("Judgmelit") against Defendants CORNERSTONE HOME BUILDERS, LLC, a 

WRIT OF EXECUTION AND GARNISHMENT - Page 1 



Utah Limited Liability Company; CORNERSTONE HOME BUILDERS, aIdaho LilnitedLiability 

Company, (hereafter "Judgment Debtors"). 

WHEREAS, the said "Judgment" was for the sum of $105,750.00 lawful money of the 

United States of America, which amount shall accrue interest and costs until said Judgment and all 

approved post-judgment interest, fees and costs are paid. Additionally, Plaintiffs seek payment in 

full of a subsequent Judgment entered on November 1,2007, against Defendants by Judge Joel E. 

Tingey awarding Plaintiffs $84,501.74 for theii pre-judgment attorney fees and costs relating to the 

aforementioned Judgment entered by Judge St. Clair. The combined total of these two Judgments 

is $190,251.74. 

NOW YOU, the said Sheriff of Bonneville County, State of Idaho, are hereby required to 

satisfi said Judgment with interest, at the statutory rate from the date hereof, plus all accrued costs, 

attorney's fees and sheriffs fees, out of the personal property of the Judgment Debtors, which 

includes but is not limited to: 

1. All United States cuiTency within its possession in any bank accounts or in its 
business located in Bon~leville County, Idaho; 

2. All vehicles owned by Defendants; 

3. All machinery and equipment owned by Defendants; at~dlor 

4. Other personal property owned by Defendants. 

If sufficient personal property of said Judgment Debtors cannot be found, then out of the real 

propesty in your County belonging to said Judgment Debtors on the day when said Judgrnent was 

docketed in Bon~leville County, Idaho, or at any time thereafter, (from October 10, 2007, and 

November 1,2007, forward) and make return of this Writ within sixty (60) days after receipt hereof, 

with what you have endorsed herein. 

ATTEST MY HAND AND 

WRIT OF EXECUTION AND GARNISHMENT 



IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

AMERICAN PENSION SERVICES, ) 
INC.; DREW DOWNS' CURTIS 1 
DEYOUNG; HARRY SEGURA; 1 
DEAN DEYOUNG, and 
E. DALE HENDERSON, 

CLERK'S CERTIFICATION 
PlaintiffIRespondants, OF EXHIBITS 

VS. 1 Case No. CV-2006-140 
1 

CORNERSTONE HOME BUILDERS, Docket No. 34697 
LLC., a Utah Limited Liability Company; 
CORNERSTONE HOME BUILDERS, ) 
an Idaho Lunited Liability Company, 1 

STATE OF IDAHO 1 
1 

County of Bonneville 1 

I, Ronald Longmore, Clerk of the District Court of tlie Seventh Judicial District of tile State of 

Idaho, in and for the County of Bonneville, do hereby certify that the foregoing Exhibits were marked for 

identification and offered in evidence, admitted, and used and considered by the Court in its 

determination: 

Trial (August 28,2007) exhibits and published depositions, see attached "exhibit list". 

Deposition of Curtis L. DeYoung dated March 5,  2007. 

And I further certify that all of said Exltibits are on file in my office and are part of this record on 

Appeal in this cause, and are hereby transmitted to the Supreme Court. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the District Court 

CLERK'S CERTIFICATION OF EXHIBITS - 1 



2" this 2 day of November, 2007. 

CLERK'S CERTIFICATION OF EXAIBITS - 2 



EXE3BIT LIST 
CASE NAME: APS v. Cornerstone 
JUDGE: Richard T. St  Clau 
CASE NUMBER: CV-06-140 
DATE: August 28,2007 

note 
Amerititle ltr to 
DeYoung 8/30/05 

Note 9/07/05 

I 

J 

Stip 

Stip 

Yes 

Yes 



EXHBIT LIST 
CASE NAME: APS v. Cornerstone 
JUDGE: Richard T. St. Clair 
CASE NUMBER: CV-06-140 
DATE: August 28,2007 



EXFiIBIT LIST 
CASE NAME: APS v. Cornerstone 
JUDGE: Richard T. St. Clair 
CASE NUMBER: CV-06-140 
DATE: August 28,2007 



EXHIBIT LIST 
CASE NAME: APS v. Cornerstone 
JUDGE: Richard T. St. Clair 
CASE NUMBER: CV-06-140 
DATE: 8/28/07 
TYPE OF PROCEEDING: COURT TRIAL 

man cons cos 



IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 

AMERICAN PENSION SERVICES, 
INC.; DREW DOWNS' CURTIS 
DEYOUNG; HARRY SEGURA; 
DEAN DEYOUNG, and 
E. DALE HENDERSON, 

CORNERSTONE HOME BUILDERS, 
LLC., a Utah Limited Liability Company; 
CORNERSTONE HOME BUILDERS,. 
an Idaho Limited Liability Company, 

DefendantsIAppellants. 

) 
1 
) 
) CLERK'S CERTIFICATE 
1 
) 
1 
1 

Case No. CV-2006-140 
) 
1 Docket No.34697 
1 

) 
1 
) 

STATE OF IDAI-I0 ) 
County of Bonneville 1 

I, Ronald Longmore, Clerk of the District Court of the Seventh Judicial District of the State of 

Idaho, in and for the County of Bonneville, do hereby certify that the above and foregoing Record in the 

above-entitled cause was compiled and bound under my direction and is a true, correct and colnplete 

Record of the pleadings and documents as are automatically required under Rule 28 of the Idaho 

Appellate Rules. 

I do further certify that all exhibits, offered or admitted in the above-entitled cause, will be duly 

lodged with the Clerk of the Supreme Court along with the Court Reporter's Transcript (if requested) and 

the Clerk's Record as required by Rule 3 1 of the Idaho Appellate Rules. 

IN WITNESS WHEREOF, I have hereunto set my hand affixed the seal of the District Court this 

day of November, 2007. 

CLERK'S CERTIFICATE - I 



CLERK'S CERTIFICATE - 2 

RONALD LONGMORE ,a*. ,\\I\" n 
+' < 

Clerk ok%e District C a r t  . $6 



IN THE DISTlUCT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

AMERICAN PENSION SERVICES, 1 
INC.; DREW DOWNS' CURTIS 1 
DEYOUNG; HARRY SEGURA; 1 
DEAN DEYOUNG; and 1 CERTIFICATE OF SERVICE 
E. DALE HENDERSON, 1 

1 
PlaintiffIRespondants, 1 

1 
vs. 1 Case No. CV-2006-140 

) 
CORNERSTONE HOME BUILDERS, 1 Docket No. 34697 
LLC., a Utah Limited Liability Company; 1 
CORNERSTONE HOME BUILDERS, 1 
a11 Idaho Limited Liability Company, 1 

Defe~idants/Appellants. 
1 
1 

I HEREBY CERTIFY that on the - day of November, 2007, I served a copy of the Reporter's 

Transcript (if requested) and the Clerk's Record in the Appeal to the Supreme Court in the above entitled 

cause upon the following attorneys: 

Penny North Shaul, Esq. 
P.O. Box 277 
Rigby, ID 83442-0277 

Stephen J. Muhonen 
P.O. Box 1391lCenter Plaza 
Pocatello, ID 83204-139 1 

by depositing a copy of each thereof in the United States mail, postage prepaid, in an envelope addressed 

to said attorneys at the foregoing address, which is the last address of said attorneys known to me. 

RONALD LONGMORE 
Clerk of the District Court 

By: 



Daniel C. Green (ISBNo. 3213) 
Steplien I. Muhonen (ISB No. 6689) 
RACINE, OLSON. NYE, BUDGE 

S( BAILEY, CI-IARTERED 
P.O. Box 1391 
Pocatello, Idaho 83204-1 391 
Teleplione: (208) 232-6101 
Fax: (208) 232-6109 
Airo?.ne)~s,for. Plnii7lifAmerica,1 Perzsiorl Services, Inc 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 01; THE 
STATE OF IDA130 IN AND FOR THE COUNTY OF BONNEVILLE 

AMERICAN PENSION SERVICES, 
INC., DREW DOWNS, 1 Case No. CV-06-140 

[ CURTIS L. DEYOUNG, HARRY 
S E G U M ,  DEAN G. DEYOUNG, 1 NOTICE OF GAEWISHMENT 
and E. DALE HENDERSON, 1 

) 
Plaintiffs, 

VS. 

1 
CORNERSTONE HOME BUILDERS, ) 
LLC, a Utah Limited Liability Coi-npany; ) 
CORNERSTONE HOME BUILDERS, a ) 
Idaho Limited Liability Company, 

\ 

Defendants. 1 

TO: CITIZENS COMMUNITY BANK 
2797 South 25th East 
Animon, Idaho 83406 

Pursuant to the Judglnents entered by t11e Bonneville County Court on October 10,2007, and 

Nove~nber 1,2007, CaseNo. CV-06-140, tlie "Motion for Writ ofExecution and Garnislunent" and 

"Writ of Execution and Garnishment" and "Order for Writ of Execution and Gatnislunent" served 

i~erewitli. tlie above named Plaintiffs, DREW DOWNS, CURTIS L. DEYOUNG, HARRY 

NOTICE OF GARNISflMENT - Page 1 
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SEGURA, DEAN G. DEYOUNG, and E. DALE HENDERSON, (hereafter "Judgment Creditors") 

hereby demand that you forthwith pay over to tlie Bolu~eville County Sheriff for and ill behalf of tlie 

Plaintiffs, a11 monies cu~~en t ly  held in any and all baiilc accounts currently held by CORNERSTONE 

E-IOME BUILDERS, LLC, a Ulall Liiniied Liability Coinpai~y; CORNERSTONE I-IOME 

BUILDERS, a Idaho Limited Liability Co111pany (hereafter "Judgii~e~it Debtors"); 

Please deliver to tlie Sheriff of Boiiiieville County all SUITIS recoverable under the Writ of 

Execution and Garnislunenl. Said su~lis are not to exceed $190,25 1.74, which ainou~it was awarded 

pursuant to said Writ of Execution and Garilisli~nent. Said a111ount sliall continue to accrue interest, 

costs and fees as provided by law from and aiier the date of entry of said Judgment 

DATED this x d a y  of _ _ $ _ ' ~ k  CL ,2007. 

BONNEVILLE COUNTY SHERIFF'S OFFICE 

~ ~ " 3 8  

BY 
Deputy Sheriff , .. ., . .. . ...,.. . 

, , ' >  
<.-> 

. i 

SUBSCRIBED AND SWORNTO bdore ]lie on this ____day of 
. , . 

. . ,2007. : 
. -  . 7":  

- 
. .. , . ., 

a.... 
p . C ' ) Z  " 
z r f "  r., \ i 

(SEAL) \ 
NOTARY PUBLIC FOR IDAI-I0 
Residing at: 
Com~liission expires: 



Daniel C. Green (ISBNo. 3213) 
Stephen .i. Muhone11 (ISB No. 6689) 
RACINE, OLSON, NYE, BUDGE 

R: BAILEY, CHARTERED 
P.O. Box 1391 
Pocatello, Idaho 83204-1391 
Telephone: (208) 232-6101 
Fax: (208) 232-61 09 
At~or,ley~~,for Plaintiff Ali~ericon Per?sion Seivices. ir?c. 

FN TIHE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF TI-IE 
STATE OF IDAHO IN AND FOR TI-IE COUNTY OF BONNEVILLE 

AMERICAN PENSION SERVICES, 
INC., DREW DOWNS. 1 Case No. CV-06-140 
CURTIS L. DEYOUNG, HARRY 
SEGURA, DEAN G. DEYOUNG, 1 INTE~OGATORZES TO GARMISHEE 
and E. DALE IHENDERSON, 1 (Citizens Community Bank) 

Plaintiffs, 
1 

" S .  1 

CORNERSTONE I-TOME BUILDERS, ) 
LLC: a Utah Limited Liability C o n ~ p a ~ ~ y ;  ) 
CORNERSTONE HOME BUILDERS, a ) 
Idaho Limited Liability Company, 

Defendants 

I. & i j i  '&rzsG4 . being first duly sworn upon oath. depose and make ailswers 

lo tile Iillerrogatories as foIlows: 

INTERROGATORUNO. 1: At the time of service of this notice, did you or do you, expect 

to have in your possession or under your control any property, money, or effects of 

CORNERSTONE HOME BUILDERS, LLC, aUtah Limited Liability Company: CORNERSTONE 

INTERROGATORIES TO GARNISIIEE (Citircos Community Bank) - Page 1 
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HOA4E BUILDERS, a Idaho Limited Liability Company (hereafter "Defendants")? If so, state what 

propel-ty, how much, and of what vali~e, and what money or effects. 

ANSWER TO INTERROGATORY NO. 1: 

,$@ 
, . I  A c c . ~ ~ . ~ f . t r  , .E; C7 -2 . 2.. 6. 073 

INTERROGATORY NO. 2: At the time of the service of this notice, did you owe 

Defenda~lts any money or do you owe Defe~endants any rllolley now? If so, state how much, on what 

account. and when it will become due. 

ANSWER TO INTERROGATORY NO. 2: 

aro 

INTERROGATORY NO. 3: State the other facts, existing at the time of the service of the 

garnishment, wl~ich might tend to show under which Defendants, might claim a liability 011 your part 

to Ddenda~its.  

ANSWER TO INTERROGATORY NO. 3: 

INTERROGATORYNO. 4: Please describe it1 detail specificte~ms of any written financial 

docu~nenis of which you are aware that refer to Defenda~lts' reason or any purpose. Providing a 

INTERROGATORIES TO GARNISIIEE (Citizens Community Bank] -Page 2 

18% 



complete copy of the doculllent or documents containing the reference to Defendants shall be a 

sufficient answer to this intessogatory. 

ANSWER TO INTERROGATORY NO. 4: 

INTERROGATORY NO. 5: At the time of this notice, did you have in your possession or 

have the I-ight to possess any docunlents relating to or descriptive of Defendant's rights to paylment 

or other betlefits? If you answer affirmatively. please attach these documents. 

ANSWER TO INTERROGATORY NO. 5: 

do 

INTERROGATORY NO. 6: Please describe with specificity all reasonable effoi-ts that have 

been made to respolid to these intersogatories, including, without limitatioil, persons and doculnellts 

consulted. records and notes or cot-sespondence received. 

ANSWER TO INTERROGATORY NO. 6: 

PJ/f& 

DATED this & day of ~~c.GLLLP&G , 2 0 0 x .  

INTERROGATORIES TO GARNISliEE (Citizens Community Bsok) -Page 3 



STATE oEIDAI-I0 ) 

County of ~ U X V \  I\["\ \)!is 
On this 3 day of 

in and for said State, , knoum or 

identitjed to me to be Commu~lilily Bank, the company that 
executed the instrument or the person who executed the i~istrumellt on behalf of said company, and 
acknowledged to rile that such company executed tile same. 

IN WITNESS WHEREOF, I have hereunto set illy hand and affixed my official seal the day 
and year in this certificate iirst above written. 

\ , , , \ \ ~ ~ ~ ' ~ ~ ~ ~ l l / / / / ,  
\\'\ p, W 1 NO4??, +' y\ ,,.... - -  ..... -" >?:. .. <('% ,' 

3 . c,L 7- 

'. ., @ 3 i (U)kl ) u ] ~ ~ ~ , ~ ( i j d ~  
: ; $&"? G:$ ..., 9 2 . - - - .  - .  - .  ,C. : z - .  @*t>..;> . - . -  NO&^$ Public 
- .  - .  . - . - . - . - 

Commission Expires: 

MTERROGATORIES TO GARNISAEF; (Cilizens Cornmunits Rank) - Page 4 
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DUNN LAW OFFICES, PLLC. 
Robin D. D m ,  Esq., ISB No. 2903 
Penny North Shad, Esq., No. 4993 
h y  Sheets, Esq., ISB No. 5899 
P.O. Box 277 
477 Pleasant Countcy Lane 
Rigby, ID 83442 
(208) 745-9202 (t) 
(208) 745-8160 (f) 

Attorneys for Defetldant 

I N  THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, I N  AND FOR THE COUNTY OF BONNEVIUE 

AMERICAN PENSION SERVICES, ) Case No. CV-06-140 
INC.; DREW DOWNS; CURTIS ) 
DEYOUNG; HARRY SEGURA; 
DEAN DEYOUNG; and 
E. DALE HENDERSON, ) 

) ORDER GRANTING 
Plaintiffs, ) MOTION TO STAY 

1 EXECUTION OF JUDGMENT 
) 

VS. ) 

CORNERSTONE HOME BUILDERS, ) 
LLC., 

Defendant. 
) 

T....;-.----.-..-.-.-.-" 
?,I,\ ;<. (F, [T r: [ \ { j  T [-'-,I 

:I . .  ! r ,  I !  a (I- 
/ ' I t! $; 

This matter having come before the Court on Defendant's Motion to Stay Execution 

of Judgment; and based upon the £ile and pleadings herein, as well as LAR U@)(l5); 

IT IS HEREBY ORDERED and this does order that execution upon the 

JUDGMENT entered by the Court on October 12,2007 and JUDGMENT OF COSTS AND 

ATTORNEY FEES entered by the Court on November 1,2007, in Bouneville County Case 

No. CV 06-140, is hereby stayed pending resolution of appeal now pendhg before the Idaho 



Supreme Court, Docket No. 34697. Pursuant to IAR U@)(W), Defendants have posted a 

supersedeas bond in the amount of $258,742.36.00 on the combined amount on said 

judgments awarded to Plaintiffs. 

IT IS FURTHER ORDERED that Defendants must place $750.00 per closing of 

sale of the r e m a w  seventy-one (71) lots in Cornerstone Community Subdivision, in an 

interest bearing trust account through Mountain West Title and Escrow, at 320 Memorial 

Drive, Idaho Fa&, Idaho 83402. Plaintiffs, through their counsel of record, Stephen J. 

Muhonen, shall be notified of each and every closing of sale, and provided wit11 

documentation of each such closing and escrow. Plaintiffs shall also be provided with 

documentation of escrow of $750.00 per closing of sale on each and every closing that has 

occurred, or does occur, on the remaining seventy-one (71) lots in Cornerstone Community 

Subdivision since August 30,2007. 

n 

DATED this I d d a y  of December, 2007. 

ORDER GRANTING MOTION TO 2 
STAY EXl3CUTION OF JUDGMENT 

185 



CLERK'S CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the of December, 2007, I served a true and 
correct copy of the above and foregoing document to the following person(s) as follows: 

Pemy Nos& Shad, Esq. 
DUNN LAW OFFICES, PLLC 
P.O. Box 277 
Rigby, ID 83442 

Stephen J. Muhonen, Esq. 
RACINE OLSON NYE BUDGE 
& BAILEY, CHTD. 
P.O. Box U91 
Pocatello, ID 83204 

Clerk 

By: '\,w' 

ORDER GRANTING MOTION TO 3 
STAY EXECUTION OF JUDGMENT 



..................... 

* * *  TK REPORT * * *  
. . . . . . . . . . . . . . . . . . . . .  

T X i R X  1.10 4 2 7 8  
R E C I P 1 E l . l T  ADDRESS 7 4 5 8 1 6 0  
D E S T I N A T I O N  I 0  
ST T I l I E  1 2 / 1 2  1 0 : l l  
T I L I E  USE 0 0 ' 2 5  
PP,GES SENT 3 
R E S U L T  0 G 

DUNN LAW OFFICES, PLLC. 
Robin D. Duna, Esq., ISB No. 2903 BONtdEVi i  . . :8 . j ,Jbd y 

! r.; !\ r, :; 
Pemy North Shad, Esq., No. 4993 
Amy Sheets, Esq., ISB NO. 5899 
P.O. Box 277 
477 Pleaeant Country Lane 
Rigby, ID 83442 
(208) 745-9202 (t) 
(208) 745-8160 (f) 

Attorneys for Defendant 

THE DISTRICT COURT OF THE SEVENTHPICIAL DISTRICT O F  THE 
STATE OF IDAHO, IN AWD FOR THE COUNTY OF B0NNEVIIL.E 

AMERICAN PENSION SERVICES, ) Case No. CV-06-140 
INC.; DREW DOWNS; CURTIS 
DEYOvNG; KARRY SEGURA; 

) 

DEAN DEYOUNG; and 
1 

E. DAM3 HENDERSON, 
) 
1 
) ORDER GRANTING 

Plain'tiBle, 1 MOTION TO STAY 
1 EXECUTION OF JUDGMENT 

V8. 
1 
) 
1 

CORNERSTONE HOME BUILDERS, ) 
U C . ,  ) 

1 
Defendant. 



Appeal Bond Travelers Casualty and Surety Company of America 
One Tower Square 3PB, Hartford, CT 06183 

American Pension Services, Inc.; Drew Downs; Curtis L. 
DeYoung; Harry Segura; Dean G. DeYoung; E. Dale 
Henderson 

Plaintiff(s) 

j 

i Bond No. 104956347 j 

I Index or 
/ Cause No. - 

Cornerstone Home Builders, LLC, a Utah Limited Liability 
Comoanv: Cornerstone Home Builders, an ldaho Limited 

KNOW AI I MFN BY THESE PRESENTS, that we Cornerstone Home Builders LLC a Utah Limited Liability . . . . - . . . . - - . . . - - 

Company; Cornerstone Home Builders; an ldaho Limited Liability companv , as Principal, and Travelers Casualty 
and Surety Companv of America, a corporation organized under the laws of the State of Connecticut and authorized to 
do business in the State of m, as Surety, are held and firmly bound unto The District Court o f  the Seventh Judicial 
District of the State o f  ldaho in  and for the County of Bonneville, as Obligee, in the maximum penal sum of iwo 
Hundred Fifth Seven Thousand Dollars Dollars ($257,000), lawful money of the United States of America, for which 
navmnnt well and trulv to be made we bind ourselves, our heirs, executors, administrators, successors and assigns, jointly r-, - 
and severally, firmly by these presents 

WHEREAS, the Principal has appealed to the District Court o f  the Seventh Judicial District o f  the State o f  ldaho in  
and for the County of. Bonneville from a judgment entered on the day of October, 2007. 

NOW, THEREFORE, the condition of this obligation is such that if the Principal shall diligently prosecute its appeal to a 
decision, and shall promptly perform and satisfy the judgment, then this obligation will be void; otherwise to remain in full, 
force and effect. 

SIGNED, SEALED AND DATED this day of December, 2007. 

Cornerstone Home Builders, LLC A Utah Limited 
Liability Company; Cornerstone Home Builders, LLC an 
ldaho Limited Liabuity Company 

.^ 

Scott Tallman, Owner , Principal 

Company of America 

By: /-- 

D e R a y W r y  / /  , Attorney-in-Fact 
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ZHARTWELL 
C O R P O R A T I O N  

Bonds. Benefits rn Insurance Risk Management 

1 Airport Plaza n 1084 N. Skyline Drive 83402 
PO. Box 51019 R Idaho Falls, ID 83405-1019 

208-522-5656 m Fax 208-524-5721 

Cornerstone Home Builders, LLC 
1570 S Midway Ave 
Ammon, 11) 83406 

*** PLEASE RETURN TOP POliTION WITH REMITTANCE *** 

INVOICE # 43640 

537119 12/11/07 Appeal bond $ 5,140.00 

Invoice Balance: $ 5,140.00 

The Hartwell Corporatioti 
1 Airport Plaza = 1084 N. Skyline Drive 83402 - -  - - . .  . - .. .".- 



* * * * * * * * * * * * * * * * * * * *X  

* * *  T K  REPORT * * *  
. . . . . . . . . . . . . . . . . . . . .  

T X j R X  140 4 3 8 7  
R E C I P I E t 4 T  ADDRESS 7 4 5 8 1 6 0  
D E S T I H A T I U 1 . l  I D  
S T .  T I M E  1 2 / 1 4  1 0 : 5 5  
T I t . l E  USE 0 1  ' 3 5  
PAGES SENT i 
R E S U L T  OK 

DUNN LAW OFFICES, PUC. 
Robin D, Esq., ISB No. 2903 
Penny North Shad, E~lq., No. 4993 
Amy Sheeta, Esq., ISB No. 5899 
P.O. Box 277 
477 Pleasant Couauy Lane 
Rigby, ID 83442 
(208) 745-9202 (t) 
(208) 745-8160 (0 

7 UEC 12 A 9 A l  

Attorneys for Defendant 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRIa OF THE 
STATE OP IDAH.0, IN AND FOR THE COUNTY OF B O N N E V I D  

AMERICAN PENSION SERVICES, ) Csse No. CV-06-140 
INC.; DREW DOWNS; CURTIS 1 
DEYOUNG; HARKY SEGURA; 1 
DEAN DFYOUN1;; a d  ) 

) 
) ORDER GRANTING 
i MOTION TO STAY 
) BXECUTION OF JUDGMENT 
) 

) 
CORNERSTONE HOME BUILDERS, ) 
LLC., 1 

Defendant. 
1 
1 
1 

19J. 
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hi 

DUNN LAW OFFICES, PLLC. 
Robin D. D~inti, Esq., XSB No. 2903 
Peuoy North Shaul, Esq., No. 4993 
Amelia A. Sheets, Esq., ISB No. 5899 
P.O. Box 277 
477 ~leasaut Country Lane 
Rigby, ID 83442 
(205) 745-9202 (t) 
(205) 745-8160 ( f )  

P. O O R  

Attorneys for Defenda~lt 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAJ50, IN AND FOR THE COUNTY OF BONNEVILLE 

AMERICAN PENSION SERVICES, 
INC.; D-M D O W S ;  CURTIS 
WEYOUNG; HABX\' SEGURA; 
DEAN DEYOUNG; and 
E. DALE HENDERSON, 

Plaintiffs, 

) . Case No. CV-06-140 
) 
1 
1 
1 
) ORDER FOR ADDITIONAL 
) RECORD 
1 
\ 

CORNERSTONE HOME BUILDERS, j 
LLC, a Utah Limited Liability Company,) 
CORNERSTONE HOME BUILDERS, ) 
an Idaho Limited Liability Colnpany, ) 

\ 
Defendant. 5 

\ 

Based upon the foregoing stipulation filed by the parties in the above-captioned 

matter; and good cause appearing therefore; 

IT IS IIEREBY O R D E m  that pursuant to IAR 29(a), inclusion of the 

following material in the  Clerk's Record in additiori to that which has already been 

included, and that which is required shall be included by the Idaho Appellate Rules: 
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1. Defendant's Motion for Sumiiary Judgment filed April 18, 2007; 

2. Affidavit of Penny Nortli Shaul filed April24, 2007; 

3. Affidavit of Scott Talltnan filed April 24, 2007; 

4. Affidavit of Mary TeNgaio filed April 24, 2007; 

5. Defendant's Memoraud~~m in Support of Motion for Sunmury Judgment 

filed April. 24, 2007; 

6. Second Affidavit of Penny North Shaul filed May 8,2007; 

7. Second Affidavit of Scott Talln~au filed May 8,2007; 

8. Defendant's Response to Plaintiffs Menlorandun1 in Support of Motion 

for S u ~ n n ~ a r y  Judgment; 

9. Affidavit of Scott Talltriati. in Support of Motion to  Cornpel filed May 11, 

2007; 

10. Affidavit of Penny North Shaul in Support of Defendant's Motion to  

Compel Discovery Responses filed May 11, 2007; 

11. Motion to Conlpel Response to Defendant's Second Set of Discovery to 

Plaintiff filed May 11, 2007; 

12. Memorandum in Suppo1-t of Motion t o  Compel Response to Secoild Set of 

Discovery to  Plaintiff filed May 11, 2007; 

13. Third Affidavit ol Scott Talltnan filed. May 15, 2007; 

14. Third Affidavit of Penny North Shaul filed May 15,2007; 

15. Defendant's Reply to Plaintiffs Response to Defendant's Motion for 

Sulmnary Judgment filed May 15, 2007: 

ORDER FOR ADDInONAL RECORD - 2 
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16. Defendaxlt's Second Motion for Surnmlary Judgment filed June 29, 2007; 

17. Affidavit of Michael D. Gaffney filed July 3, 2007; 

18. Memorandum in Support of Motion for Leave to Amend filed July 3, 

2007; 

19. Motion for Leave to hrnend Answer filed July 3,2007; 

20. Brief in Support of Defendant's Second Motion for Summary Judgment 

filed July 6, 2007; 

21. Affidavit of Michael D. Gaffney filed July 20, 2007; 

22. Defendant's Brief Supplementing its Second Motion for Sunmiary 

Judgment and in Opposition to Plaintiff's Second Motion for Su~xnnary Judgment filed 

July 20, 2007; 

23. Defendant's Reply to Plaintiff's Nenlorandum Opposition to Motion 

for Sul1lma1-y Judgmex~t filed July 27, 2007; 

24. Notice o f  Offer of Judgment filed August 10, 2007; 

25. Defendantt's Motion to Strike Notices of Appearance filed Arlgust 24, 2007; 

26 .  Defenda~lt's Meniora~ldum in Support of Motion to Strike Notices of 

Appearance filed August 24,2007; 

27. Objection to  Proposed Judgment filed October 4, 2007; 

28. Motion to Disallow Costs and Fees/Objection to Memorandurn of Fees 

and Costs filed October 18, 2007; 

2 9 .  Motion for Award of Attorneys' Fees and Costs Against Plaintiff 

American Pension Services, Inc., filed October 22, 2007; 

ORD'ER FOR kDDIlSONAZ RECORD - 3 
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30. DefexldanC's Offer of Judgment provided to Court at hearing on October 

3 1, 2007. 

31. Plaintiffs' Motion for Suriunary Judgment dated Apr-ii 18, 2007, filed April 

19, 2007; 

32. Plaintiffs' Memorarldum ;ll Support of Plaintiffs' Motion for S~1x1~11ary 

Judgment filed April 24, 2007; 

33, Affidavit of Martiti Poole filed April 24, 2007; 

34. Affidavit of Brad Kendrick filed April 24, 2007; 

35. Affidavit of Stephen J. Muhonetr filed April 24, 2007; 

36. Plaintiffs' Response to Defendant's Motion for Suxnrnarp Judgmen.t filed May 

10, 2007; 

37.  Second Affidavit of Stepheri J. Muhonen filed May 10, 2007; 

38. Plaintiffs' Reply Memorandurn in Support of Motioll for Surnmary 

Judgment filed May 15,2007; 

39. Tliird Affidavit of Stepl~erx J. Muhonen filed May 15, 2007; 

40. Plaintiffs' Second Motion for St lmmary  Jrtdgruent filed June 28,2007; 

41. Memorandum in Support of Plaintiffs' Seco~ld Motion for Sununary 

Judgment filed July 6 ,  2007; 

42, Affidavit of Ca~a-tis DeYourlg filed July 6, 2007; 

13. Affidavit of Dale Hetidersoll filed July 6,2007; 

44. Affidavit of Dean DeYoung filed July 6,2007; 

45. Affidavit of H a n y  Segura filed July 6, 2007; 

ORDER FOR ADDITIONAL KECORD - 4 



DEi./l7/il!l37/MON 114: FIE FNI DUI\II\ \I OFFICES FAX N o .  213874! 

46. Affidavit of Drew Downs filed July 6, 2007; 

47. Plaintiffs' Response to Defendant's Second Motion for Summary judg~rxerxt 

filed July 20,2007; 

48. Second Affidavit of Drew Dourus fiied july 20,2007; 

49. Second Affidavit of Curtis DeYoung filed July 20,2007; 

50. Second Affidavit of D d e  Henderson filed July 20,2007; 

51. Seco~xd Affidavit of Dean DeYoung filed July 20,2007; 

52. Second Affidavit of Harry Segura filed July 20,2007; 

53. Plaintiffs' Reply Memorandurn it1 Support of Plaiutiffs' Second Motion for 

Surnmary Judgment filed July 27, 2007; 

54. Sigrtature pages to Second Affidavits of Drew Downs, Curtis DeYoung, Dale 

Henderson, Dean DeYoung and Harry Segura filed August 1,2007; 

55. Notice of Appearance for Plaintiff Drew Dow~is filed August 21, 2007; 

56. Notice of Appearance for Plaintiff Curtis DeYouug filed August 21, 2007; 

57. Notice of Appearance for Plaintiff Harry Segura faed Atrgust 21, 2007; 

58. Notice of Appearance for PIai~ttiff Dean DeYoung filed August 21, 2007; 

59. Notice of Appearance for Plaintiff E. Dale Heriderson filed August 21, 2007; 

60. Defendant's Memoratlduxxx Re: Oral Motion to Amend Pursuant Rule 15(b) 

filed September 7, 2007; 

61. Plaintiffs' Reply Brief iu Support of Plairxtiffs' Rule 15(b) Motion filed 

Sept-ember 13,2007; 

62. Plairttiffs' Proposed Findings of Pact axxd Conclusions of Law filed September 

ORDER FOR ADDITIONAL RECORD - 5 
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13, 2007. 

63. That t h e  cover of the clerk's record be confo~~ned to reflect timat of the; 

jndgnleilts entered in this matter. 

DATED: 1 - /-I- 0-7- 

ORDER FOR ADDITIONAL RECORD - 6 
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CLERK'S CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the d%iay of DCECIII~ET, 2007, I served i true 

and correct copy of the above and foregoing document to the follo-nring person(s) as 

follows: 

Penny North Shaul, Esq. 
DUNN LAW OFFICES, PLLC 
P.O. Box 277 
Rigby, ID 53442 

Stephen J. Muhonen, Esq. 
RAClNE OLSON NYE BUDGE 
& BAILEY, CHTD. 
P.0,  Box 1391 
Pocatello, ID 83204 

ORDER FOR ADDITIONAL RECORD - 7 
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