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Fax: (208)232-6109
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BONNEVILLE
AMERICAN PENSION SERVICES, INC.;) Case No. CV-06-140

CURTIS DEYOUNG, an individual; DEAN)
DEYOUNG, an individual; DALE)

HENDERSON, an individual; HARRY) PLAINTIFFS’ PROPOSED FINDINGS
SEGURA, an individual; DREW DOWNS,) OF FACT AND CONCLUSIONS OF
an individual ) LAW
)
Plaintiffs, )
)
vs. )
)
CORNERSTONE HOME BUILDERS, )
LLC,, )
)
Defendant. }
)

This matter came on for trial on the 287, 29" and 30™ of August, 2007, before the Honorable
Richard T. St. Clair, Seventh Judicial District Judge. Present for the Plaintiffs was Curtis DeYoung,
in his capacity as President of American Pension Services, Inc. (APS) and in his individual capacity.
Stephen J. Muhonen and Lane V. Erickson were both present as counsel for Plaintiffs. The
Defendant Comerstone Home Builders, LLC (Comerstoﬁé) was present through its member Scott

Tallman. Michael D. Gaffney and Penny North Shaul were both present as counsel for Defendant.
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Following the submission of the evidence, the Court took the matter under advisement, ordering the
parties to submit post-trial briefing. In accordance therewith, Plaintiffs offer the following:

PROPOSED FINDINGS OF FACT

1. APS is a Utah corporation in business as a contract administrator for third party
retirement plans. In 2001, APS, through its President, Curtis DeYoung, approached P&B Enterprises
Inc. and informed its CEQ, Martin Pool of a real property development project located in Idaho that
APS was involved in. Mr. DeYoung inquired as to whether or not P&B would be interested in
being involved in the project. P&B looked into the project and turned down the offer at that time.

2. Later, in 2003, APS, once again through Mr. DeYoung, approached P&B and
informed it that APS was involved in the Idaho project previously discussed. Mr. DeY oung advised
that the Idaho project developer was trying to get out and that the project was going into foreclosure.
Mr. DeYoung inquiréd whether P&B would be interested in picking up the project if APS provided
funding the down payment to facilitate the purchase of the real property that was in foreclosure.

3. P&B agreed to look into the project and Brad Kendrick, the Chief Operations Officer
of P&B was assigned to investigate the matter due to his previous experience with real property
development. The prospective development project was in or near Idaho Falls, Idaho. Mr. Pool and
Mr. Kendrick thought Scott Taliman might be a good fit to assist with the project since Mr. Tallman
was a home builder, had built Mr. Pool’s home and was from the Idaho Falls area.

4. Mr. P_ool, Mr. Kendrick and Jonathan Reyes, another individual associated with P&B,
had a meeting with Mr. DeYoung in the P&B office regarding how the potential purchase could take
place, These individuals all agreed that if the purchase could be made for the right price, APS would

provide the down payment of approximately twenty percent (20 %) for the purchase of the real
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property and be paid back at 10% interest and APS would receive a promissory note and deed of
frust securing its loan. Additionally, it was agreed that APS would have the option to lend on the
project and APS would also receive §750.00 per lot sold in the development project. Mr. Kendrick,
Mr. Pool and Mr. Reyes agreed that if the purchase took place, they would form a new corporation
to put this new, poteﬁtial preject into.

5. Shortly thereafter, Mr. Tallman came to the P&B office in Utah and it was agreed
upon by Mr. Kendrick, Mr. Pool, Mr. Tallman and Mr.-Reyes, that they would form a new business
entity if they could purchase the Idaho project. Mr. Kendrick and Mr. Pool both told Mr. Taliman
about the agreement made with APS if the land could be purchased. Mr. Tallman never objected.

6. The business entity ultimately formed by Mr. Kendrick, Mr. Pool, Mr. Tallman and
Mr. Reyes was called Cornerstone Homebuilders, LLC. Mr. Kendrick was designated to be the
Member-Manager. The Articles of Organization for Cornerstone Homebuilders, LLC, which were
filed in the state of Utah in October 2003 are found in Exhibit 1 and such Articles memorialize Mr.
Kendrick as the member-manager.

7. Thereafter, APS, by and through Mr. DeYoung, and soon to be Cornerstone, through
its soon to be members and manager, Mr. Tallman and Mr, Kendrick, flew to Spokane, Washington
to meet with Metropolitan Mortgage & Securities Co., Inc., and Old West Annuity & Life Insurance
Company, the seilers of the Idaho development project, with the purpose of attempting to finalize
the purchase of the Idaho real property.

8. 1n Spokane, soon to be Cornerstone was able to reach an agreement on the purchase
of the Idaho real property development project with Metropolitan Mortgage & Securities Co., Inc.,

and Old West Annuity & Life Insurance Company for the purchase price of approximatelyl.]
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million dollars. The title of the real property was to be put and was put into both P&B’s name and
Scott Tallman’s business name, S.R. Tallman Construction, Inc., due to Cornerstone not yet being
formalized. In January, 2004 title to the Idaho real pr'operty was put into Cornerstone’s name.
Exhibit 14 demonstrates the Warranty Deeds given from sellers to P&B and S.R. Taliman and from
P&B and S.R. Tallman to Comerstone.

9. As part of the agreement between soon to be Comerstone and the property sellers, the
property sellers agreed to provide soon to be Cornerstone with 10 lots free and clear. Additionally,
sellers agreed to provide construction financing for construction of the improvements in the
development project in the amount of $230,000.00. Exhibits 27 and 29 demonstrate this
$230,000.00 obligation. It is also important and critical that the testimony given by Mr. Pool, Mr.
Kendrick and Mr. Tallman is that these documents for development financing were all signed gfier
the Spokane trip and the parties had returned home. These are all documents relating to financing
the development of the project by the property seller, after the agreement to purchase had been made.
If APS had promised to provide complete financing of the development project, it doesn’t make
sense that Cornerstone was contracting to obtain additional sources of financing for the development
of the real property. The plan to finance the project was to roll the profits from the 10 free and clear
lots into further deveiopment within the project, along with the $230,000.00 coming fron the sellers,
all in order to perpetuate a constant stream of financing for the development of the project. The
profits from the development would be reinvested into the development to fund its growth.

10.  None of the members of Cornerstone knew of the Idaho development project until
APSbmmgﬂﬁiomﬁrammkm.Dwﬁ@CbnwmmnéspmﬁmhmwcﬂmﬂﬁMn&ﬁmymgﬁamﬁo

realize a profit in the Idaho development project in an amount over two(2) million dollars.
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11, While Mr. Kendrick, Mr. Tallman and Mr. DeYoung were in Spokane negotiating
the purchase price, Mr. Kendrick and Mr. Tallman were working various caleulations, including how
the project would be financed. Exhibit 2 memorializes Mr.Tallman’s calculations and demonstrates
how Met Life (seller) was going to provide financing and how a release on 10 lots was to be
provided to facilitate the financing of the project as well. Exhibit 2 also is illustrative as it
memorializes the $750,00 per lot obligation in the upper right hand corner of the exhibit where it
reads “750.00 Curtis.” The testimony given was that note was placed there as part of determining
the cost to develop the lots and what their potential retail may be.

12. While the parties were in Spokane, Washington, negotiating the purchase of the
subject properly, there was a break where Mr. DeYoung, Mr. Taliman and Mr. Kendrick were
discussing life in general which eventually led into a discussion about retirement accounts. At the
end of the conversation Mr. DeYoung mentioned he wanted his $750.00 equity position to be in
writing. Mr, Kendrick was intrigued by the conversation and took notes, memorializing the topic
of discussion and Mr. DeYoung’s request. Exhibit 3 memorializes the notes from this conversation.

13. When the agreement between soon to be Cornerstone and the sellers out of Spokane
was finalized, the agreement reached between APS and soon to be Cornerstone that APS was to
provide the down payment of approximately 20% for the purchase of the development property, to
be paid back at 10% interest and to be secured by a promissory note and deed of trust and APS to
be paid $750.00 per lot sold in the development project as well as APS having the option to lend on
the project as well, was ratified and confirmed to APS through Mr. Kendrick, soon to be

Cotnerstone’s managing member and soon to be member, Mr. Pool. Mr. Tallman had no further
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substantive conversations with Mr, DeYoung after the Spokane triip. Mr. DeYouﬁg had his
conversations regardling this project with Mr. Pool and Mr. Kendrick.

14. On September 30, 2003, APS performed its ébligation and provided the agreed upon
20% down payment, in the sum of $226,218.70, which was used to purchase the property. APS was
not provided a Promissory Note or Deed of Trust at this time.

15. Following the September 30, 2003 payment made by APS, APS exercised its option
to lend on the project by lending additional sums. After each additional loan, APS still did not
receive a promissory note or deed of trust from Cornerstone.

16. The combined amount of money lent by APS to Cornerstone, through February 2004
was in the approximate sum of a hailf of a million dollars. Exhibit 7 is a document created by Mr.
Kendrick as managing member of Cornerstone, memorializing Cornerstone’s calculations of sums
received from APS through February 2004,

17.  The reason APS was not provided a Promissory Note and Deed of Trust reflecting
the agreement between the parties was because at the time of the initial purchase of the real property,
Cornerstone had‘ yet to be formalized. Once Cornerstone was formalized, the members of
Cornerstone just didn’t get around to following through with their end of the bargain and providing
APS the documents as previously agreed. Testimony also revealed that the sellers of the development
project backed out of their obligation to provide funding for the project. The members of
Cornerstone feared that if a promissory note and deed of trust were given to APS, APS’s first lien
position could detrimentally affect Cornerstone’s ability to secure other financing for the project.
Cornerstone members elected to stall in getting APS its security in order to get the financing in the

project secured.
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18.  Mr. DeYoung contacted members of Comnerstone several times after APS’s initial
Joan and continued thereafter after the subsequent loans to Cornerstone, inquiring as to the status of
the promissory note and deed of trust.

19. In March 2004, APS refused to lend anyv additional funds to Comerstone as a result
of having lent approximately one-half million dollars to Cornerstone and having no security in place
for said funds.

20.  When APS stopped lending money to Cornerstone Mr. Tallman told Mr. Kendrick
that Cornerstone would not be paying APS the $750.00 per lot because, from his perspective, the
$750.00 per lot was only to be provided upon complete funding of the entire development project
by APS. As testified to by Mr. DeYoung, Mr. Pool and Mr. Kendrick, Cornerstone’s managing
member, this contingency expressed by Mr. Tallman at this time was never part of the agreement
between APS and Cornerstone. In Mr. Tallman’s own testimony, he stated e has no evidence
whatsoever of this contingency ever being a part of the agreement.

21. In March 2004, Mr. Pool and Mr. Reyes disassociated themselves from Cornerstone.
At that time only Mr. Kendrick and Mr. Tallman remained as members of Cornerstone.

22, In June, 2004, on behalf of Cornerstone, Mr. Kendrick senf a Promissory Note to APS
for $250,000.00, interest free, signed by himself and Mr. Tallman, see Exhibit 4. This is the first
Note Cornerstone sent to APS and it was never recorded ‘. Testimony given was that the Cornerstone
members knew this document was inaccurate, would more than likely not be accepted by APS, and
was merely drafted to stall and buy time to secure other financing.

23. Accompanymg the June, 2004 Note was a letter identified as Exhibit N, written by

Mr. Kendrick to APS. Testimony from Mr. Kendrick was that he drafted the letter, knowing the
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amount of money claimed owing to APS was wrong. Mr. Kendrick also testified that the purpose
of the closing paragraph was to invite APS to continue to exercise its option to lend on the project.
This paragraph also memorialized Cornerstone’s knowledge that APS got its money from APS
“clients.”

24.  Following APS’s receipt ofthis Note, Mr. DeYoung informed Mr. Kendrick this Note
was in error and was not acceptable as it did not reflect the agreement between APS and
Comerstone. See Exhibit Q.

25, In September 2005, now approximately two years after the original sums had been
lent, Mr. Kendrick, on behalf of Cornesstone, sent APS another promissory note and a deed of trust
which reflected an unpaid principal amount of $150,000.00 at 10% interest. See Exhibits 5 and 6.
These documents were never recorded. Both Mr. Kendrick and Mr. Taliman testified that neither
of these documents sent to APS were accurate as well. Following APS’s receipt of this Note and
Deed of Trust, Mr. DeYoung informed Mr. Kendrick this Note was also in error and was not
acceptable as well as it did not réﬂect the agreement between APS and Cornerstone.

26. In April 2005 Mr. Kendrick wrote a Financial Reconciliation to APS and signed it
as Cornerstone’s managing member. Exhibit 7. This document itemized monies lent by APS to
Cormnerstone and amounts paid back. Additionally, the Reconciliation also addressed the principal
and interest balance then asserted by Cornerstone believed to be due and owing, as well as the
existence of the per lot agreement. Specifically, in the last paragraph on page 2 of Exhibit 7, Mr.
Kendrick wrote,

Regarding the equity interest in the project to APS - [ have searched my notes, and

literally every file I have, but have found nothing. However, I specifically recall that

we all discussed and agreed to an equity participation of either $550 or $725 per
home to APS. | am therefore proposing a payment of $625 per home which would
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equate to $175,000 to you as an equity participant on the Single Family Homes and

roughly $20,000 on the Multi-Family Units, for a total of $195,000. However, the

Jast thing I want to do is short change you. Therefore if you remember the number

to be different, then et me know.

27. Mr. Kendrick testified that he wrote that paragraph, knowing its content to be
inaccurate, as he was “negotiating” between himself and Mr. Tallman and APS. Mr. Kendrick
testified that Mr. Tallman was still refusing to pay APS the $750.00 per lot fee and he was trying to
reach a number that everyone could agree on.

28. APS agreed to compromise the per lot amount to $650.00 per lot, but Cornerstone
was to pay APS the amounts due within three weeks of the agreement. Mr. Kendrick memorialized
this $650.00 agreement in a Cornerstone meeting agenda identified as Exhibit 9. Mr. Tallman still
refused to pay this obligation to APS and Cornerstone néver did pay 1t.

29.  InMarch 2005 Mr. Kendrick had prepared another agenda for a Cornerstone business
meeting, identified as Exhibit 8. Paragraph 5 of the agenda starts with “Curtis.” “Curtis” is the first
name of Mr. DeYoung from APS. This agenda memorializes Cornerstone’s obligation to APS
regarding the per lot payment which remained due and owing, in addition to the outstanding
principal and interest. Specifically, regarding Curtis (APS), paragraph (c.) reads, “We committed
to him. [sic] i. What if we didn’t take his money, we would still have to honor our commitment -
he is the reason we have this great opportunity.” Mr. Kendrick testified that this document was
given to Mr. Tallman and Mr. Tallman still refused to acknowledge the debt owed to APS.

30. In Mr. Kendrick’s testimony, he also testified as to Exhibit 10, which is a copy of the
construction costs break down for lot #29 in the Cornerstone project. This document was given to

Mr. Kendrick by Mr. Tallman on March 9, 2004 or sometime thereafter. Item number 1600, too,

memorializes the $750.00 equity payment that was agreed upon by Cornerstone with APS.
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31, In January 2006 Cornerstone was sued by APS for the outstanding principal and
interest. Once Comerstone resolved this portion of the obligation with APS, the parties agreed on
the record on January 24, 2006, before this Court, that there still remained issues to be resolved
between APS and Cornerstone and that the then current agreement was not to be construed as final
resolution of all issues between the parties. A frue and correct copy of that record is attached to the
Third Affidavit of Stephen J. Muhonen, submitted in support of APS’s first Motion for Summary
Judgment.

32.  Inapproximately April 2006 Mr, Kendrick disassociated himself from Cornerstone.
Following Mr. Kendrick’s disassociation from Cornerstone and following the filing of suit in Ithés
matter, Mr. Tallman testified that he dissolved Cornerstone that was originally incorporated in the
state of Utah. Mr. Tallman testified that Cornerstone then reformed in Idaho with Mr. Tallman’s
construction company, S.R. Tallman Construction being the owner and Mr. Tallman is the Managing
Member. Exhibit A is the newly created operating agreement for the newly formed LLC as testified
to by Mr. Tallman. Exhibit C is the Articles of Organization filed for the new Idaho LLC. Mr.
Tallman also testified that when the Utah LLC was dissolved, its only asset, the property
development project, was transferred into the new Idaho LLC. Mr. Tallman also testified that none
of the Utah LLC obligations were transferred into the new Idaho LLC.

33, Mr. Taliman gave testimony that Mr. Kendrick was the managing member of
Cornerstone, but Mr. Taliman actually did all the work. Mr. Tallman also testified that at some point
during the Utah Cornerstone, LLC’s existence, he and Mr. Kendrick signed some sort of document
requiring both of their signatures to bind the corporation. The internal disputes between Mr.

Kendrick and Mr. Tallman as to who was the managing member have no bearing as to APS since
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Mr. Kendrick testified that he represented to APS that he was the managing member and Mr.
Tallman testified that he never told APS that Mr. Kendrick was not the managing member or that
Mr. Kendrick did not have authority to bind Comerstone.

34, Since the parties resolved the underlying principal and interest issues, Plaintiff
amended its Complaint, focusing on recovery of the $750.00 per lot issue, seeking recovery of
$750.00 per lot already sold as well as $750.00 per lot to be sold and a Promissory Note and Deed
of Trust to secure such future payments

35.  InComerstone's Amended Answer to Plaintiff’s Amended Complaint, Cornerstone
admits there was an agreement to pay APS $750.00 per lot, but alleges such obligation was
contingent upon APS providing full financing for the entire development project.

36. In his testimony, Mr. Tallman, could not offer any evidence whatsoever that supports
his contingency position. Mr. Tallman admitied all he had was his own self-serving position. Mr.
Taliman also admitted that if the debt had been paid, Mr. Kendrick stood to lose just as much money
as he did in paying the debt.

37.  Mr. Tallman also admitted that he learned about APS’s role in the project through
Martin Pool, not from any first hand information or conversations he had with APS directly. Mr.
Tallman then testified that the contingency on the per lot issue was created in Spokane, Washington
when the property was being purchased. Mr. Tallman offered no evidence or testimony that anyone
else involved in this entire matter knew of or even heard of such contingency ever being a part of the
agreement between APS and Cornetstone.

38. Mr. Tallman, Mr. Pool and Mr. Kendrick all testified that there are 212 lots in the

property development project. APS has not been paid for any of the lots sold, nor does APS have

PLAINTIFFS PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW - Page 11
an. 0o
Gl e



any security on the lots to be sold. Mr. Tallman testified that currently, approximately 141 lots have
been soid to date.

39, Mr. Taliman, the sole remaining member of Cornerstone, testified that Cornerstone
estimates to realize a profit of over 2 million dollars in the underlying property development project.

40.  Mr. DeYoung testified that funds from five (5) IRA accounts were used as the funds
lent to Cornerstone. These five (§) IRA accounts were/are owned by Curtis DeYoung, Dean
DeYoung, Harry Segura, Drew Downs and Dale Henderson.

41.  Fourofthe five IRA holders filed affidavits with the Court on July 6, 2007. In these
affidavits each IRA holder swore under oath that they had an IRA account with APS in 2003, Each
IRA holder also stated that they gave unlimited authority to Curtis DeYoung fo direct and exercise
their IRA funds as he deemed would be beneficial to them. Each individual also stated they have
no further knowledge regarding these proceedings other than Mr. DeYoung directed their IRA’s to
be invested in the property development project which is the subject matter of this litigation. These
affidavits were not tested by Cornerstone, nor have they been refuted.

42, Mr. DeYoung also submitted an affidavit to the Court on July 6, 2007 and testified
at trial as well that in 2003 he had his own IRA with APS as well. Mr. DeYoung, in his testimony,
stated that the other four IRA holders were his friends and family members. Mr. DeYoung, in his
affidavit and testimony, stated he was given written and or verbal authority from the other four IRA
holders to direct their funds, without limitation, as he deemed would be beneficial to them. Mr.
DeYoung, in his affidavit and testimony, stated he acted upon this anthority and did invest his own
and the other four IRA holders funds, through APS, in the property developme.nt project, which is

the subject matter of this litigation.
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43, In Mr. DeYoung’s testimony at trial, he stated that each of the IRA holders signed
Adoption Agreements to the APS Master Individual Retirement Trust Account. This testimony was
not refuted or contradicted.

44,  Mr. DeYoung testified that Exhibit XXX is the current APS Master Individual
Retirement Trust Agreement and that the terms contained therein are the same as were in place in
2003. These terms were adopted by each IRA who adopted the APS Master Individual Retirement
Trust Agreement and whose IRA funds were used in this matter. This testimony was not refuted or
contradicted.

45. On page three (3) of Exhibit XXX, under 6.12, Mr. DeYoung testified each IRA had
contracted with APS as follows: “To settle, compromise, or submit to arbitration any claims, debts,
ot damages, due or owing to or from your interest in the Depository Account and to commence or
defend suits or 1egal. proceedings with respect to such interest in the Depository Account, and to
represent you in all such suits or legal proceedings.”

46.  Mr. DeYoung testified APS acted upon this contractual provision in bringing suit in
this matter.

47. On July 20, 2007 each of owners of the five (5) IRA accounts filed another affidavit
with this Court, ratifying and confirming the actions of APS in this litigation and authorizing APS
to continue pursuing the claims againét Cornerstone. The signature pages to each of these affidavits
were hand filed with the Court on August 1, 2007.

48.  On August 1, 2007 this Court joined each of the five (5) IRA members, Curtis
DeYoung, Dean DeYoung, Harry Segura, Drew Downs and Dale Henderson, to this case as

Plaintiffs, along with APS.
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49, Mr. DeYoung testified that APS stands to gain nothing by this litigation. Mr.
DeYoung testified that what that means is that if APS is successful in this litigation, APS will
distribute the recovery to the five IRA holders pursuant to its contractual obligation it has with them.

Thus resulting in a zero recovery for APS.

ARGUMENT AND PROPOSED CONCLUSIONS OF LAW

1. Validity of contract between APS and Cornerstone.
The contract between APS and Comerstone is lawful and binding upon Cornerstone. In
paragraph 13 of Cornerstone’s Amended Answer, Cormerstone admits to the agreement made

between APS and Comerstone.

13, Defendant admits that a verbal agreement was entered into by Plaintiff

and Defendant regarding certain repayment terms for funds loaned by Plaintiff to

Defendant, which was limited to an interest rate of ten (10) percent, per annum, on

monies lent. Defendant admits there was a separate verbal agreement that Defendant

would pay Plaintiff §750.00 per closing of final sale, per lot, contingent on Plaintiff

providing full funding of the construction project at the subdivision. Defendant

denies the balance of Paragraph 13,
(Def.’s Am. Answer to PL.’s Am. Compl. § 13).
The only part Cornerstone does not admit to is the $750.00 per lot payment and asserts that the
$750.00 per lot was part of the agreement, but contingent upon APS providing full funding of the
development project. An admission made in a pleading is binding on the party making it. Smiley
v. Smiley, 46 [daho 588, 594, 269 P. 589,590 (1928).

Furthermore, the agreement between APS and soon fo be Comerstone, too, is lawful and
binding upon Cornerstone. “Generally, if promoters of a corporation in contemplation of its

organization enter into a contract for and on behalf of the corporation which was intended for its

benefit and the contract 1s adopted, accepted, confirmed and ratified by the corporation when
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organized, such corporation is then liable, both in law and in equity, to perform the obligations

imposed thereby.” Albano v. Motor Ctr,, 75 Idaho 348, 352, 271 P.2d 444, 446 (1954); Hackbarth

v, Wilson Lumber Co., 36 Idaho 628, 212 P. 969 (1923); Henry Gold Mining Co. v. Henry, 25 Idaho

333, 137 P. 523 (1913); Mantle v, Jack Waite Mining Co., Ltd., 24 Idaho 613, 135 P. 854, (1913);
see also Fletcher Cyclopedia Corporations, Permanent Edition, Vol. 1, sec. 207, p. 681 and sec. 211,
pp. 701-2.

In the Henrv Gold Mining Co. case, the Idaho Supreme Court adopted the reasoning found

in Wall v. Niagara Min. & Smelt Co., 20 Utah 474, 481, 59 P. 399, 400 (1899) that a corporation

not yet formed can be bound by contracts entered into by its promoters.

it is contended by counsel for the appellant that a contract made for a corporation,
before it has an actual existence, is not enforceable by or against it. This contention
is too broad. It indicates that a corporation cannot, even in the exercise of its powers
to make contracts, accept and adopt a contract made for it, by the promoters, before
its existence as an entity. The legitimate sequence of this would be that a corporation,
upon full and complete organization under the statute, might accept and adopt such
a contract, receive and retain the benefits thereof and at the same time be absolved
from its burdens. We have no sympathy with a doctrine that would lead to such
results--that might be employed as an instrument of fraud and injustice to the unwary.

It may be assumed as true that promoters and incorporators have no standing in any
relation of agency, since that which has no existence can have no agent, and in the
absence of any act authorizing them so to do, can enter into no contract, nor transact
any business which shall bind the proposed corporation after it becomes a distinct
entity, but notwithstanding this be true, still such promoters and incorporators may,
acting in their individual capacities, make contracts in furtherance of the
incorporation and for its benefit, and, after the incorporation comes into being as an
artificial person under the forms of law, it may, at least under the weight of American
authority, accept and adopt such contracts, and thereupon they become its own
contracts, and may be enforced by or against it.. This the corporation may do, not
because of an agency on the part of the incorporators, before the existence of the
entity, for there is none, but because of its own inherent powers as a body corporate,
to make contracts. Moreover, the adoption of such a contract need not be by express
action of the corporation, entered on its minutes, but may be inferred from its own
acts and acquiescence, or those of ifs agents, and there need be no express acceptance
or the corporation may be bound by the contracts of its promoters, if made so by its

PLAINTIFFS' PROPOSED FINDINGS OF F&C% AND CRT\(I\CLUSIONS OF LAW - Page 15
S9” “ 0



charter, which it has accepted and to which it was agreed. Unless, however, there be

an acceptance and adoption thereof in some such way, the corporation will not, in

general be bound by the contracts, of its promoters and incorporators, made for it

before its complete organization.

Where a contract is made by and with promoters, which is intended to inure to the

benefit of a corporation about to be organized, such contract will be regarded as in

the nature of an open offer which the corporation, upon complete organization, may

accept and adopt or not as it chooses, but if it does accept and adopt and retain the

benefits of it, it cannot reject any liability under it, but in such case will be bound to

perform the contract, upon the principle that one who accepts and adopts a contract

which another undertook to perform in his name and on his behalf, must take the

burden with the benefit.
1d. at 481-2, 59 P. 400-1.

The contract between APS and Cornerstone provided that APS agreed to provide the down
payment of approximately twenty percent (20 %) for the purchase of the real property and in return
be paid back at 10% interest and receive a promissory note and deed of trust securing its loan and
APS having the optibn to lend on the project and APS to also receive $750.00 per lot sold in the
development project. Mr. Kendrick and Mr. Pool testified that they and Mr. Reyes made this
agreement with Mr. DeYoung prior to Mr. Tallman even meeting Mr. DeYoung and that this was
the agreement between them if the subject property could be purchased. When they created this
agreement, they agreed that if the purchase took place, they would form a new corporation to put the
project into as well. The testimony given supports that the property was purchased and was

purchased pursuant to the agreement between APS and Cornerstone. Cornerstone became

tormalized, the agreement was ratified both expressly by Mr. Pool, a member of Comerstone and

Mr. Kendrick, the managing member to APS, and by Cornerstone’s acts, acquiescence and

performance of accepting funds from APS and ultimately paying APS back those funds.
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The elicited testimony is that the agreement was never changed. APS was never informed
of the agreement changing. Mr. Kendrick, the managing member never told APS the agreement had
changed. In fact, Mr. Kendrick testified that once the property was purchased and Cornerstone

became formalized, the afore-entered into agreement was adopted and the parties were moving

" forward with its performance. Mr. Pool never told APS the agreement changed.

Mr. Tallman is the only Cornerstone member that asserts the $750.00 per lot payment was
contingent upon APS providing full financing of the development project. Mr. Tallman maintains
this position, with hils own admission that he has no evidence 1o support such a position. Mr.
Tallman couldn’t evén testify that anyone else in Cornerstone even knew about his contingency
position until he told them about it, some six to seven months after the real property had been
purchased. Furthermore, Mr. Tallman himself testified that the alleged contingency agreement was
made in Spokane, while soon to be Cornerstone was attempting to purchase the real property. By
Mr. Tallman’s own admission, after the Spokane trip he signed agreements with the property sellers
for the sellers to provide financing of the development project. It goes without saying that it does
not make sense that Mr. Tallman would be signing contracts for funding of the development project,
after the fact, if he already had an agreement in place with APS to fund the development project.
Finally, Mr. Tallman is the sole remaining shareholder of Cormerstone and is the only one who
stands to gain by asserting this contingency argument. To permit Cornerstone to retain possession
of the property and its proceeds, without paying the agreed price therefor, would be subversive of

every principle of justice.
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1. CORNERSTONE BREACHED THE CONTRACT AND THE COVENANT
OF GOOD ¥YAITH AND FAIR DEALINGS.

By failing to pay the amounts agreed for each lot in the subdivision, Cornerstone breached
its contract with APS. A contract is “a promise or a set of promises for the breach of which the law

gives aremedy, or the performance of which the law recognizes a duty.” Atwood v, Western Const.,

Inc., 126 Idaho 234, 238, 923 P.2d 479, 483, (Ct.App. 1996). A promise is “a manifestation of
intention to act or refrain from acting in a specified way, so made as to justify a promisee in
understanding that a comnmitment has been made.” Atwood, 129 Idaho at 238, 923 P.2d at 483,
Whether a promise amounts to a contract is a factual issue and is ordinarily to be determined by a
jury. “However, if the evidence relating to the alleged promise is not conflicting and admits of but
one inference, the court may decide the issue as a matter of law.’.‘ Atwood, 129 Idaho at 238, 923

P.2d at 483, citing, Watson v, Idaho Falls Consolidated hospitals, Inc,, 111 Idaho 44, 47, 720 P.2d

632,635 (1986), and Johnson v. Allied Stores Corp., 106 Idaho 363,368, 679 P.2d 640, 645 (1984).

The covenant of good faith and fair dealing is implied in every contract.  Sege, Luzar v,

Western Surety, 107 Idaho 693, 696, 692 P.2d 337, 340 (1984). A violation of the covenant occurs

when “either party violates, nullifies or significantly impairs any benefit of the contract.” Sorensen

v. Comm Tek, Inc., 118 Idaho 664, 669, 799 P.2d 70, 75 {1990).

Generally, Idahe courts will not permit a party to avoid its contractual obligations. Smith v,

Idaho State University Federal Credit Union, 114 Idaho 680, 284, 760 P.2d 19, 23, (1988). Idaho

Courts have long held that “an agreement voluntarily made between competent persons is not lightly

to be set aside . . . because it has turned out unfortunately for one party.” Stearns v, Williams, 72

Idaho 276, 283, 240 P.2d 833, 837 (1952). Additionally, a contract should be construed most

strongly against the party that prepared or wrote it. LR, Simplot Company. v. Bosen, 2006 Ida. Lexis
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In the present case, due to APS bringing the project to Comerstone’s attention, the funding
agreement that was entered into, orally, between Cornerstene and APS for the Idaho real property
development project was as follows: APS would provide the down payment of approximately twenty
percent (20%), which would be repaid at 10% interest. In addition, APS would receive $750.00 per
lot sold in the development project. Furthermore, APS was to have the option of being able to lend
on the individual homes to be built in the dgve}opment project. The Iendiz*;g oi money from APS to
Comerstone was to be secured by APS through a Promissory Note and Deed of Trust issued by
Cornerstone.

In compliance with the agreement, on September 30, 2003, APS performed its obligation and
provided the agreed upon 20% down payment, in the sum of approximately $226,000.00, which was
used by Cornerstone to purchase the property. APS was not provided a promissory note or deed of
trust at this time. This failure by Cornerstone to provide security documents to APS for the sums
lent {s actually the first breach of the agreement. This breach was by Cornerstone. After providing
the down payment as required, APS exercised its option to lend further monies on the project and
did so by lending approximately one half of a million dollars through February 2004. In March
2004, after more than five months of not receiving a promissory note and deed of trust securing the
almost a half of a million dollars lent by APS’ to Cornerstone, APS refused to continue to exercise
its option to lend on the project.

1t was not until June, 2004, eight months after the original funds were lent, that Cornerstone
finally got around to attempting to provide APS with a promissory note, which was inaccurate. The

testimony from both Mr. Tallman and Mr. Kendrick was that they both knew the note identified in
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Exhibit 4 was inaccurate. Mr. Kendrick testified Mr. DeYoung was pressing him for his security
documents and Cornerstone was stalling so as to secure other lending on the project with lenders
who would require first position on foans. Mr. Kendrick testified that the property seilers had backed
out of their agreement to provide funding for the development project and Cornerstone was trying
to secure other financing and APS’s security documents would impair that ability to obtain financing
since it would place subsequent lenders in a junior position, thus making the ability to obtain
financing more difficuit,

The evidence and testimony illustrates the existence of the contract and the breach by
Cornerstone. The parties’ contract is evidenced by the notes, agendas and the April 2005
memorandum, all of which were written and/or signed by Cornerstone. The April 2005
memorandum is pari'icu]aﬂy insightful since it was drafted by Comerstone’s Managing Member and
reads in part, as follows.

Regarding the equity interest in the project to APS - I have searched my notes,

and literally every file | have, but have found nothing. However, I specifically recali

that we all discussed and agreed to an equity participation of either $550 or $725 per

home to APS. 1 am therefore proposing a payment of $625 per home which would

equate 1o $175,000 to you as an equity participant on the Single Family Homes and

roughly $20,000 on the Muiti-Family Units, for a total of $195,000. However, the

last thing T want to do is short change you. Therefore if you remember the number

to be different, then let me kaow.

Ex. 7.

The contract is further evidenced by Cornetstone’s own admissions, In Cornerstone’s Answer to

Plaintiff’s Amended Complaint, Cornerstone admits there was an agreement to pay APS $750.00
per lot, but alleges such obligation was contingent upon APS providing full financing for the entire

development project.

Cornerstone’s contingency argument is flawed and without merit. First, Mr. Tallman, is the
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only member of Cornerstone to allege a contingency existed that required APS to provide complete
funding in order to receive $750 per lot. Mr. Tallman bases his contingency argument on his own
self serving testimony that he spoke with Mr. DeYoung of APS while in Spekane, with Mr. Kendrick
present, and that APS agreed then that the $750.00 per ot payment would only be received if APS
provided full financing of the entire development project. Mr. Kendrick testified that such
conversation never took place and Mr. Pool testified he had never heard of the original agreement
changing, for which he, Mr. Kendrick, Mr. Reyes and Mr. DeYoung were a part of. Furthermore,
it does not make sense that Mr. Taliman, Mr. Pool and Mr. Kendrick would be signing agreements
with the property sellers, post Spokane visit, for funding of the development project by the sellers,
if Cornerstone already had an agreement with APS to fund the development of the project.

Another reason Mr. Tallman’s contingency argument is flawed is because Mr. Tallman’s
position is an internal issue of Corerstone that he must resolve within Cornerstone, that has no
bearing on the agreement between APS and Cornerstone. Mr. Tallman testified he never told APS
that Mr. Kendrick was not the managing member and did not have authority to bind Cornerstone.
Mr. DeYoung testified he was told all along that Mr. Kendrick was to become and was the managing
member of Cornerstone. Mr. Kendrick testified that he told APS that he was Cornerstone’s
managing member. Mr. Tallman is not a party in this action. Cornetstone ié the Defendant and it
is Cornerstone that entered into the agreement with APS.

The evidence unequivocally establishes that the agreement of $750 per lot was made between
APS and Cornerstone. None of the members of Cornerstone knew of the Idaho development project
until APS brought it to their altention, hence the $750 payment per lot. During Cornerstone’s

preliminary calculations, they projéc{ed to realize a profit in the Idaho development project in an
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amount over two(2) million dollars. That profit estimation is now a realization according to Mr.

Tallman’s own testimony.
Fundamental agency law is being ignored by Comerstone in its analysis of this case. This

is a case involving a contract between two entities, APS and Cornerstone. Idaho Code 53-616

describes the authority of LLC agents to bind their companies.

53-616. AGENCY POWER OF MEMBERS AND MANAGERS. (1) Except as
provided in subsection {2) of this section or as provided in the articles of
organization, every member is an agent of the limited liability company for the
purpose of its business or affairs, and the act of any member, including, but not
Wmited to, the execution in the name of the limited liability company of any
instrument, for apparently carrying on in the usual way the business or affairs of the
limited liability company of which he is a member, binds the limited liability
company, unless the member so acting has, in fact, no authority to act for the limited
liability company in the particular matter, and the person with whom the member is
dealing has knowledge of the fact that the member has no such authority.

(2) If the articles of organization provide that management of the limited liability
company is vested in a manager or managers: (a) No member, solely by reason of
being a member, is an agent of the limited liability company; and (b) Every manager
is an agent of the limited liability company for the purpose of its business or affairs,
and the act of any manager, including, but not limited to, the execution in the name
of the limited liability company of any instrument, for apparently carrying on in the
usual way the business or affairs of the limited liability company of which he is a
manager binds the limited liability company, unless the manager so acting has, in
fact, no authority to act for the limited liability company in the particular matter, and
the person with whom the manager is dealing has knowledge of the fact that the
manager has no such authority.

IDAHO CODE § 53-616 (Michie 2004 }(emphasis added).

Mr. DeYoung, the agent for APS, negotiated and finalized this agreement through

Cornerstone’s agents Mr. Pool and Mr. Reyes, members of Cornerstone and Brad Kendrick, the
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Member Manager of Cornerstone.! APS was told that Mr. Kendrick was Comerstone’s manager,
and for this reason directed the majority of its discussions surrounding the agreement and the
development praject with Mr. Pool and Mr. Kendrick. As the Member-Manager, Mr. Kendrick had
full, apparent authority to bind Cornerstone with the agreement it made with APS. Furthermore, as
discussed above, it was Cornerstone’s Member Manager that drafted the April 7, 2005 memorandurm
identified as Exhibit 7that memotialized the agreement between the parties. Mr. Tallman testified

he never told APS that Mr. Kendrick was not the managing member.

Mr. Tallman, is the onty member of Cornerstone to ever aliege a contingency existed that
required APS to provide complete funding in order to receive $750 per lot. Mr. Tallman testified
he had only spoken briefly with Mr. DeYoung prior to going to Spokane and briefly thereafter. The
only evidence Mr. Tallman can present to sustain his contingency argument is his own self-serving
claim of having a conversation in Spokane with Mr. DeYoung and Mr. Kendrick wherein Mr.
DeYoung allegedly promised to fund the entire development project in order to receive the $750.00
per lot payment. As the exhibits demonstrate, there is a lot of evidence evidencing the §750.00 per
lot agreement, especially Exhibit 7, but none evidencing any sort of contingency as propounded by

Mr. Tallman.

Mr. Kendrick and Mr. Pool each testified that once the property was purchased and

' Should Cornerstone argue that since Cornerstone was formalized in Utah, Utah law
should be relied upon regarding members and managers and their ability to bind the corporation,
such argument should not be considered pursuant to LR.C.P. 44(d). Rule 44(d) expressly
provides, “The court shall take judicial notice as provided by law. . . . If either party to an action
intends to request the court to take judicial notice of the statutes or laws of a foreign state, a brief
or memorandum citing such foreign law shall be submitted to the court and opposing counsel at
teast ten (10) days prior to trial or hearing.” Cornerstone did not comply with this rule in this
case.

PLAINTIFFS® PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW - Page 23

83~ 54



Cornerstone became formalized, the agreement they reached with APS was ratified and adopted by
Cornerstone. The agreement was entered by individuals with authority and adopted and ratified by
the Corporation. Any internal changes or disputes amongst the members of Cornerstone of who can
bind the company and what the agreement was is an issue for Cornerstone. APS made the agreement

with Mr. Pool, Mr. Reyes and Mr. Kendrick and APS was never told the agreement had changed.

Based upon the foregoing, Mr. Tallman cannot even personally testify as to what the
agreement was between APS and Cornerstone nor can he produce any evidence demonstrating that
Cornerstone cannot be bound by the agreement entered into with APS. All Mr. Tallman can present
is his own self serving testimony which contains nothing more than bald assertions that cannot
unwind the agreement between the entities. By his own admission, Mr. Tallman was not present or
involved in the formation of the agreement between these two entities. The agreement was made
by other members of Cornerstonie. The key piece of evidence before the Court is the valid Apnit 7,
2005 memorandum written and signed by Mr. Kendrick, acting as the Managing Member of
Comerstone. The fact that Mr. Tallman does not like the agreement is irrelevant as to whether it is

valid and enforceable.

Based upon the foregoing, the evidence is manifestly clear that there was an agreement
between the entities and what the terms of the agreement were. The terms were agreed upon
between the parties and each entity was required to perform in good faith. APS held up its end of
the bargain by providing funds as required and it is Comerstone who ﬁrs{, failed to provide APS with
a Promissory Note or Deed of Trust and never even attempted to provide said security documents
for over eight (8) months after the funds had been lent. Secondly, Corerstone refuses to pay the
$750 per lot that it agreed to pay.
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For these reasons Cornerstone is in breach of its agreement with APS in regards to the
$750.00 per lot issue as the contingency agreement as asserted by Mr. Tallman, individually, is
without merit and lacks any evidentiary support. APS is entitled to judgment on this issue as a

matter of law,
IUI. THE COVENANT OF GOOD ¥AITH AND FAIR DEALINGS

Comerstone has breached the agreement between itself and APS and likewise, has breached
the covenant of good faith and fair dealings which is implied in every contract. See, Luzar v,

Western Surety, 107 Idaho 693, 696, 692 P.2d 337, 340 (1984). A violation of the covenant occurs

when “either party violates, nuliifies or significantly impairs any benefit of the contract.” Sorengen

v. Comm Tek. Inc., 118 Idaho 664, 669, 799 P.2d 70, 75 (1990). "It is well settled that a contract

includes not only that which is stated expressly, but also that whichis ... implied from its language.”

Independence Lead Mines Co. v. Hecla Mining Co.,l2006 Ida. LEXIS 54, 9, 137 P.3d 409, 413

(2606) citing Star Phoenix Min. Co. v. Hecla Min, Co., 130 Idaho 223, 231, 939 P.2d 542, 550

(1997) (quoting Commercial Insurance Co. v. Hartwell Excavating Co., 89 Idaho 531, 541,407 P 2d
312, 317 (1965)). The covenant of good faith and fair dealing may be implied, however, it arises
only regarding terms agreed to by the parties, and requires that the parties perform, in good faith, the
obligations imposed by their agreement. Independence, 2006 Ida. LEXIS 54 at 9, 137 P.3d at 413

citing Lettunich v, K‘ey Bank Nat. Ass'n, 141 Idaho 362, 368, 109 P.3d 1104, 1110 (20035). "[Tlhe

covenant is an objective determination of whether the parties have acted in good faith in terms of

enforcing the contractual provisions." Independence, 2006 Ida, LEXIS 54 at 10, 137 P.3d at 414

citing Jenkins v. Boise Cascade Corp,, 141 Idaho 233, 243, 108 P.3d 380, 390 (2005). “An objective

determination can only be made by considering a party’s reasonableness in carrying out the contract
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provisions.” Independence, 2006 1da. LEXIS 54 at 10, 137 P.3d at 414,

As described in detail above, the evidence unequivocally demonstrates the existence and
terms of the agreement between APS and Comerstone. The covenant of good faith and fair dealing
applies in this case. The terms were agreed upon between the parties and each entity was required
to perform in good faith. APS held up its end of the bargain by providing funds as required and it
is Cornerstone who first, failed to provide APS with a Promissory Note or Deed of Trust and never
even attempted to provide said security documents for over etght (8) months after the funds had been

lent. Secondly, Comerstone refuses to pay the $750 per lot that it agreed to pay.

For these reasons APS is entitled to judgment on this issue as a matter of law. APS has
performed in good faith the obligations that were imposed upon it pursuant to the agreement;
Cornerstone has not. Cornerstone, through its refusal to honor its obligations from the get go and
now through its refusal to pay its $750.00 per lot obligation, has violated and significantly impaired

APS’s benefit of the contract.

IV. APS HAS WAIVED ITS CAUSES OF ACTION FOR FRAUD AND UNJUST
ENRICHMENT.,

During summary judgment proceedings, APS waived its causes of action for fraud and unjust
enrichment. APS and the five joined IRA plaintiffs continue to waive such causes of action and are

not seeking relief from this Court for these enumerated causes of action.

V. THE AFFIRMATIVE DEFENSES DO NOT BAR RECOVERY BY APS.

Cornerstone raises several affirmative defenses in its Amended Answer to Plaintiff’s

Amended Complaint in an effort to bar recovery by APS. However, none of the affirmative defenses
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raised by Cornerstone are in fact applicable to this case. These affirmative defenses include: (A)
Failure to state a claim pursuant to LR.C.P. 12(b)(6) (see First Affirmative Defense); (B) Statute of
Frauds in that this transaction involves real estate, and such transaction was never reduced to writing
(see Second Affirmative Defense); (C) Accord and Satisfaction; Any debt owed to Plaintiff by
Defendant has been paid in full (see Third and Fourth Affirmative Defenses); (D) Detrimental
Reliance (see Fifth Afﬁrmétive Defense); (E) Faiture to Confer a Benefit (see Sixth Affirmative
Defense): (F) Inconsistent or alternative causes of action plead in Plaintiff’s Amended Complaint
(see Seventh Affirmative Defense); (G) Defendant reserves the right to allege additional defenses
and/or counterclaims after completion of discovery (none have been raised); (H) Plaintiff is not the
real party in interest and therefore is barred from asserting all claims alleged in its Amended
Complaint; (I} Plaintiff lacks standing to prosecute its Amended Complaint; (I} Plaintiff's claim is

barred by ilegality.
A. Defense of LR.C.P. 12(b}(6).

The first affirmative defense raised by Cornerstone, which s LR.C.P. 1 2(b)(6), is improperly
plead and cannot act as a bar to recovery by APS. 'The prior version of LR.C.P. 12(b)(6) allowed a
party to plead in its answer to a complaint that the complaining party had failed to state a claim upon
which relief could be granted. However LR.C.P. 12(b)(6) was amended on July 1, 2004. LR.C.P.
12(b)(6) now reads as follows: “Every defense, in faw or fact, to a claim for reliet in any pleading,
whether a claim, counterclaim, cross-claim or third-party claim, shall be asserted in the responsive
pleading thereto if one is required, excep! that the following defenses shall be made by motion: . .
. (6) failure to state a claim upon which relief can be granted ... ™ See, LR.C.P. 12(b)}(6) (italics
added). Cotnerstone failed to raised its LR.C.P. 12(b}(6) claim in a proper motion before it filed its
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answer or amended answer to APS’ amended complaint. For this reason, Cornerstone has failed to

properly plead its LR.C.P. 12(b)(6) claim and has therefore waived this defense.

Even if Cornerstone were allowed to proceed with its 12(b)(6) defense, Cornerstone cannot
sustain its own burden that APS’s Amended Complaint fails to state a claim for which relief may
be granted. “In determining whether a complaint states a cause of action, every reasonable

intendment wiil be made to sustain it.” Ernstv. Hemenway and Moser, Co, Inc., 120 Idaho 941,945,

821 P.2d 996, 1000 (Idaho Ct. App. 1991), modified, 126 [daho 980, 895 P.2d 581 (1995). “For
a complaint to be dismissed under Rute 12(b)(6) on the ground that the complaint fails to state a
claim, it must appear beyond doubt that the plainti{f can prove no set of facts in support of his claim

which would entitie him to relief.” id at 946, 821 P.2d at 1001,

As this Court is well aware, this case has gone through two sets of cross motions for
summary judgment. Cornerstone has repeatedly attempted to have this case dismissed, to no avail.
This Court has ruled there are genuine issues of material fact and this case has since gone to trial.
APS has demonstrated through testimony and evidence that more than enough evidence exists to

sustain its causes of action against Cornerstone and APS is entitled to its relief sought.

B. Defense of Statute of Frauds

In its amended answer, Cornerstone pled the affirmative defense of the Statute of Frauds
stating, “[ TThis transaction involves real estate, and sqch transaction was never reduced to writing.”
(Del’s Am. Answer to P1.’s Am, Compl., §V.) The Stafute of Frauds as it relates to real estate is
the only portion of the Statute of Frauds pled as an affirmative defense in Cornerstone’s Answer.

Id. “In pleading to a preceding pleading, a patty shall set forth affirmatively . . . statute of frauds
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... and any other matter constituting an avoidance or affirmative defense.” IDAHO R. C1v. P. §(c).
“The statute of frauds defense is an affirmative defense which must be specifically raised by the

pleadings.” Paloukos v. Intermountain Chevrolet Co., 99 Idaho 740, 744, 588 P.2d 939,943

(1978)(emphasis added).

The Statute of Frauds as it relates to real estate is found in Idaho Code 9-505(4). Throughout
the course of this case, Cornerstone has argued the applicability of [.C. 9-505(4), but then also argues
1.C. 9-505(5), which relates to the promise to lend money, and L.C. 9-508, which deals with real
estate commissions. By failing to affirmatively and specifically plead the other sections of the
Statute of Frauds in its Answer, Cornerstone has waived its ability to present these additional

defenses.

Assuming arguendo that Cornerstone has not waived its right to utilize these other sections
of the Statute of Frauds, as explained herein below, the Statute of Frauds is not applicable in this
case. Even if it were, the writings that exist and which are part of the record before the Court and
the performance by both parties to the agreement, fully satisfy any Statute of Frauds requirements.

1. Idaho Code 9-505(4) is not applicable in this case.

Idaho Code 9-505(4) pertains to “An agreement . . . for the sale, of real property, or of an
interest therein. . . .7 IDAHO CODE § 9-505(4) (Michie 2004). Neither APS nor Cornerstone is
selling any real property. No facts alleged and no evidence produced by either party evidences any
“sale” of real propertly. This case relates to monies tent by APS to Cornerstone so that Cornerstone
could buy real property from a third party. As the testimony of Mr, DeYoung, Mr. Pool and Mr.

Kendrick revealed, the agreement in issue pertains to security for monies lent by APS to Comerstone
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and payment of the $750 per lot to APS, which was a condition of payment by Cornerstone to APS.
Idaho Code 9-505(4) simply does not apply because neither of the parties were selling real property

or selling an interest in real property fo the other party.

Most importantly, even if L.C. 9-505(4) were somehow deemed by the Court to apply to this
case, a sufficient writing exists which fully satisfies the Statute of Frauds. The Statute of Frauds
requirement concerning a transfer in real property is satisfied when an instrament in writing exists
that is subscribed by the party creating, granting, assigning, surrendering or declaring the same, or
by his lawful agent thereto. See IDAHO CODE § 9-503 (Michie 2004). In this case Comerstone

admits that Brad Kendrick was the Member Manager of Cornerstone.

Cornerstone’s agent, Mr. Kendrick drafted muitiple memorandums, agendas and notes
memorializing the agreement of payment of $750 per lot by Corerstone to APS. Exhibits 3, 7, 8,9
and N. Mr. Tallman, too, drafted documents memorializing tﬁe agreement. Exhibits 2 and 10, The
April 2005 memorandum identified as Exhibit 7, which is signed by Mr. Kendrick is particularly

insightful since it was drafted by Cornerstone’s Member Manager and reads in part, as follows:

Regarding the equity interest in the project to APS - Thave searched my notes,
and literally every file I have, but have found nothing. However, I specifically recall
that we all discussed and agreed to an equity participation of either $550 or $725 per
home to APS. [ am therefore proposing a payment of 3625 per home which would
equate to $175,000 to you as an equity participant on the Single Family Homes and
roughly $20,000 on the Multi-Family Units, for a total of $195,000. However, the
last thing I want to do is short change you. Therefore if you remember the number
to be different, then let me know.

(Ex. 7)
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Any applicable Statute of Frauds requirements are further satisfied by Comerstone’s own
admissions. In Cornerstone’s amended answer to Plaintiff's Amended Complaint, Cornerstone
admits there was an agreement to pay APS $750.00 per lot, but alleges such obligation was

contingent upon APS providing full financing for the entire development project.

In addition, the doctrine of partial performance, which relieves the requirement of a writing,
actually is embolded in this case since there exists both a writing and complete performance by APS.
“The doctrine of part performance is a well-established exception to the strict application of the

Statute of Frauds.” Watson v. Watson, 2007 Ida. LEXIS 108, 8-9 (2007).

Under the doctrine of part performance, when an agreement to convey real property
fails to meet the requirements of the statute of frauds . . . the agreement may
nevertheless be specifically enforced when the purchaser has partly performed the
agreement, Before an oral agreement to convey land will be specifically enforced,
the underlying contract must be proven by clear and convincing evidence. Further,
the proof must show that the contract is complete, definite and certain in all its
material terms, or that it contains provisions which were capable in themselves of
being reduced to certainty. The material terms which must be identified in a contract
to convey land include the parties to the contract, the subject matter of the contract,
the price or consideration, and a description of the property.

The foregoing case law demonstrates, once again, that the Statute of Frauds relates to the
conveyance of real property, which is not the issue in this case. However, as admiited by
Cornerstone, APS pérformed its obligation and provided the agreed upon down paymennt, in the sum
of $226,218.70, which was used to purchase the property. The April 7, 2005 memorandum from
Comerstone evidences the complete agreement between APS and Cornerstone. The memorandum
evidences monies received from APS, monies paid by Cornerstone to APS, a balance, interest
incurred and the payment due per lot. This writing is complete, definite and certain in all its material
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terms. The only ambiguity was the amount of the per lot payment, not whether there was a per lot
payment to be made at all. Furthermore, this writing was created after APS stopped exercising its
option to lend on the project due to not receiving a promissory note and deed of trust. No where in
the document does 1t say anything about a contingency for APS to receive ifs per lot payment. As
a matier of fundamental contractual and agency law, the agreement between APS and Cornerstone

is lawful and binding.
2, Idaho Code 9-505(5) does not apply in this case.

In addition to the satisfaction of any Statute of Frauds requirements, the facts do not support
the application of other sections of the Statute of Frauds raised by Cornerstone. In essence,
Cornerstone argues that because the principal amount loaned by APS to Cornerstone was greater
than $50,000, then for the loan from APS to Cornerstone to be valid, it had to be in writing. Idaho
Code 9-505(5) is a mechanism of redress for lenders who are accused of making oral commitments
to lend money, then fail to deliver the funds. “The apparent purpose of the statute is to protect banks
and other businesses from claims that they made an oral commitment to lend money or to grant credit
and breached such commitment by failing to deliver the funds. Once the loan funds have been

delivered to the borrower, so there is no longer an executory promise to make a loan, the statute, by

its plain language, has no further application.” Rule Sales & Serv, v, United States Bank Nat’].

Ass’n., 133 Idaho 669, 673, 991 P.2d 857, 861 (Idaho Ct. App. 1999).

Idaho Code § 9-505(5) does not apply in this situation because Cornerstone is not seeking
to force APS to further lend funds. To the contrary, Cornerstone is attempting to get out of its
repayment obligations by incorrectly relying on a statute that was designed to protect lendets from

unenforceable oral commitments to make loans. Comerstone attempts to convince the Court that
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this statute applies when Comerstone has failed to allege a single fact or introduce a single item of
evidence in support of the statute. The only conceivable situation where Idaho Code § 9-505(5)
would apply to this case would be if Cornerstone was attempting to force APS to loan further funds
(i.e. more money to complete the development). In that case, APS could validly assert Idaho Code
§ 9-505(5) as a defense and prevent Cornerstone from obtaining an order requiring APS to make a

loan of further funds. This section of the Statute of Frauds does not apply.

3. Idaho Code 9-508 is not relevant in this case.
Cornerstone has also argued that APS is precluded from recovery in this matter due to Idaho

Code 9-508. Idaho Code 9-508 deals with real estate commissions to be paid by the sellers of real

property. Idaho Code 9-508 reads as follows:

Real estate commission contracts to be in writing. — No contract for the
payment of any sum of money or thing of value, as and for a commission or
reward for the finding or procuring by one person of a purchaser of real estate of
another shall be valid unless the same shall be in writing, signed by the owner of
such real estate, or his legal, appointed and duly qualified representative.

IbaHo CODE § 9-508 (Michie 2004).

The primary purpose of 1.C. § 9-508 is to prevent fraudulent or unfounded claims of
brokers. This particular portion of our code relates entirely to statutes of frauds and
has as its objective avoiding disputes as to whether or not an agreement in fact exists,
the amount of a commission and the exclusive or non-exclusive terms of a listing
agreement.

Rexburg Realty. Inc. v. Compton, 101 Idaho 466, 467, 616 P.2d 245, 246 (1980).

Cornerstone admits and does not dispute that the real property purchased in this matter was
purchased from a third party and not APS. APS was not the seller or the owner of the real estate
purchased by Comerstone. Because APS was never the seller or owner of the real estate invoived

in this case, L.C. 9-508 is simply not applicable.
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For the foregoing reasons, the Statute of Frauds defense raised by Cornerstone cannot be
sustained. Under the terms of the contract between APS and Cornerstone, APS is entitled to receive
the sum of $750.00 per lot once the lot is sold. This is purely contractual in nature. The parties
never intended to rransfer any property in a way that would bring the statute of frauds into play as
to the payment of the $750.00 per lot agreement. Furthermore, the writings that exist and the
performance by APS and Cornerstone fully satisfy any and all other Statue of Frauds requirements.

C. Defense of Accord and Satisfaction Does Not Apply.

Cornerstone’s affirmative defense of accord and satisfaction is not applicable and does not
bar recovery by APS. The elements of an accord and satisfaction are: (1) a bona fide dispute as o
the amount owed; (2) that the debtor tendered an amount to the creditor with the intent that such
payment would be in total satisfaction of the debt owed to the creditor; and (3} that the creditor
agreed 1o accepl paymerd in full satisfaciion of the debt, or that both thé debtor and the creditor
understood that the acceptance of the check was in full payment of all sums owed by the debtor.

Beard v. George, 135 Idaho 685,689 23 P.3d 147, 151 (2001) (italics added). Additionally, because

accord and satisfaction is an affirmative defense, the burden is upon the Cornerstene to prove all the
elements of an accord and satisfaction. See, Id. citing, Clay v. Rossi, 62 Idaho 140, 108 P.2d 506
(1940).

In the present case, APS initially sought recovery for the underlying amounts that were
loaned by APS to Cornerstone. Inthe course of this litigation APS and the Cornerstones have settled
the payment of the underlying amounts which were loaned by APS fo the Comerstone. The only
issue that remains to be decided in this litigation is whether Cormnerstone is also obligated to pay to

APS the sum of $750 per lot.
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Nothing in the settlement between APS and the Cornerstone of the underlying loan claims
acted as an accord and satisfaction of the $750 per lot amounts that yet remain due and owing by
Cornerstone to APS. Furthermore, the settlement of the underlying principal and interest dispute was
placed on the record before this Court on January 24, 2006, During that proceeding, it was
specifically put on the record, with Mr. Kendrick and Mr. Tallman present and representing
Cornerstone, that the $750 per lot remained in issue and was not yet resolved. A portion of that

record is as follows:

Mr. Muhonen: (Coungel for APS) Thank vou, Your Honor.
In consideration of American Pension Services, Inc., not pursuing preliminary
injunction or writ of attachment, American Pension Services, Inc., has agreed to
release the TRO that is currently in place as well as the lis pendens that is also in
place in consideration of receiving today a wire transfer from Cornerstone in the
amount of $187,591.35. By no means is this to be construed as full and final
resolution of this matter, and this sum relates only to the lifting of the TRO and the
release of the lis pendens as well,

The Court: All right. Mr. Decker (counsel for Cornerstone’s
Managing Member, Brad Kendrick), do you stipulate to that?

Mr. Decker: Yes, Your honor, with the clarification that the
$187,591.35 has been arrived at by the parties as an amount that is - that is owed that
is not in dispute. So it’s not merely consideration for the release of the TRO, but it
is not our understanding that it is a full and final settlement of all the claims.

The Court: It may be partial payment of some remaining claims?

Mr. Decker:  Yes, Your Honor.

The Court: Is that all?

Mr. Muhonen: That’s correct, Your Honor.

The Court: All right. Ms. Shaul.

Ms. Shaul;  (Counsel for Mr. Taliman} Thank you, your Honor,
[ concur with what Counsel has represented, both Counsel have represented, and {
believe that Mr. Decker has clarified appropriately that this is an amount that is not
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contested by any of the parties at this point as due and owing; and therefore, that’s
why 1f’s being tendered today.

The Court:  Allright. So with that proviso you're stipulating to it?
Ms. Shaui: We are, Your Honor.

Hr'g on Mot. to Extend Prelim. Ini.. Writ of Attach. and T.R.O., Jan. 24, 2006,

Because the burden is on Cornerstone to prove all the elements of accord and satisfaction,
Cornerstone cannot sustain its accord and satisfaction defense with nothing more than a bald
assertion. The ev%dénce outlined above and on the Court record evidences that the accord and
salisfaction cannot be met. For these reasons, in addition to those listed above, Cornerstone cannot
sustain its accord and satisfaction defense,

D. Defense of Defrimental Reliance.

As with all previous discussed affirmative defenses, Comerstone’s affirmative defense of
detrimental reliance cannot bar recovery by APS. The elements required to sustain a defense of
equitable estoppel aré: (1) a false representation or concealment of a material fact be made; (2) that
the party asserting estoppel did not know or could not discover the truth; (3) that the false
representation or concealment be made with intent that it be relied upon; and (4) that the
misrepresentation resulted in detrimental reliance on the part of the party asserting estoppel,

Schoonever v. Bonner County, 113 Idaho 916, 919, 750 P.2d 95, 98 (1988). “To establish

detrimental reliance, a party must show that she reasonably and justifiably relied on a specific

promise of the offending party and suffered substantial and foreseeable economic loss whenrelying

on the promise.” Podolan v. Legal Aid Services, Inc., 1223 Idaho 937, 943, 854 P.2d 280, 286 (Ct.

App. 1993} emphasis added).
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As outlined in the facts, there is no evidence whatsoever that APS made a false representation
or concealed a material fact from Cornerstone. Cornerstone knew what the deal was from day one
of the agreement as outlined by the testimony of Mr. Pool and Mr. Kendrick and Mr. DeYoung. My,
Tallman’s false understanding of the agreement is an issue between himself and the other
Cornerstone members, but has nothing to do with the fact that the agreement is what it is and was
openly made between the parties. If Mr. Tallman needed to discover the “truth™ of the agreement
or representations, he needed to fook no further than to the other individuals in Cornerstone.
Commerstone cannot establish that it relied upon, to its detriment, any false representations made by

APS. Furthermore, it is difficult to understand the detrimental aspect of this affirmative defense

- made by Cornerstone when Cornerstone is realizing millions of dollars in profit.

Cornerstone has not produced one single piece of evidence demonstrating it “suffered
substantial and foreseeable economic loss when relying on the promise.” First, as demonstrated by
the evidence, there was no promise by APS to provide complete funding of the entire development
project. Second, Comerstone admits that when it initially calculated its projected profit in the
development project, it estimated it would realize a profit over two (2) million dollars. Cornerstone
is realizing that projected profit.

The loss contemplated to sustain a detrimental reliance defense is not present in this case.
Cornerstone has not presented one piece of evidence to sustain its burden and substantiating that it
suffered substantial and foreseeable economic loss. The burden is on Cornerstone to prove all the
elements of detrimeﬁtaﬁ reliance or equitable estoppel. The evidence outlined above and in trial
evidences that there was an open, known and agreed upon agreement between APS and Cornerstone.

Cornerstone cannot satisfy even one element of equitable estoppel. For this reason, in addition to
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those areas listed above, Cornerstone cannot sustain its detrimental reliance defense.
E. Defense of Failure to Confer a Benefit.

Cornerstone's affirmative defense that APS failed to confer a benefit is not supported by the
record and cannot bar recovery by APS. This section is incorporated into section Il. Breach of
Contract set forth more fully above. Simply put, APS brought Cornerstone a project that
Cornerstone is realizing a benefit of more than two (2} million dollars.

F. Defense of Pleading in the Alternative,

APS’s Amended Complaint, which states alternative causes of action, does not bar recovery
by APS. LR.C.P. 8(e)}(2) states in pertinent part:

A party may set forth two or more statements of a claini or defense alternatively or

hypothetically, either in one count or defense or in separate counts ot defenses. When

two or more statements are made in the alternative and one of them if made

independently would be sufficient, the pleading is not made insufficient by the

insufficiency of one or more of the alternative statements. A party may also state ag

many separate claims or defenses as the party has regardiess of consistency and

whether based on legal ot on equitable grounds ot on both.
See, LR.C.P. B(e)2).

In Cornerstone’s Seventh Affinnative Defense, it alleges that APS cannot proceed under the
theories of breach of contract and unjust enrichment. The foregoing rule explicitly allows APS to
proceed under said alternative theories. Nonetheless, APS, as previously stated, does hereby waive
and withdraws its unjust enrichment claim as plead in its Amended Complaint.

G. Other Additional Defenses or Counterclaims.
As its eighth affirmative defense, Cornerstone reserved the right to allege defenses and/or

counterclaims after completion of discovery. Discovery is complete, trial is over and Cornerstone

did not raise any further defenses or counterclaims.
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H.  Defense of Real Party in Interest and Standing
APS has standing in this action and has been properly named in accordance with Rule 17(a)
of the Idaho Rules of Civil Procedure.

It is a fundamental tenet of American jurisprudence that a person wishing to invoke
a court's jurisdiction must have standing. Van Valkenburgh v, Citizens for Term
Limits, 135 Idaho 121, 124, 15 P.3d 1129, 1132 (2000). Standing is a preliminary
question to be determined by this Court before reaching the merits of the case. Miles
v, Idaho Power Co., 116 Idaho 635, 637, 778 P.2d 757, 759 (1989). The doctrine of
standing is a subcategory of justiciability. Id. at 639, 778 P.2d at 761. As this Court
has previously noted, the doctrine is imprecise and difficult to apply. Id. at 641, 778
P.2d at 763 (citing Valley Forge College v. Americans United, 434 U.S. 464 (1982)).
Standing focuses on the party seeking relief and not on the issues the party wishes to
have adjudicated. Van Valkenburgh at 124, 15 P.3d at 1132; Boundary Backpackers
v. Boundary County, 128 Idaho 371,375,913 P.2d 1141, 1145 (1996) (quoting Miles
at 639, 778 P.2d at 761). To satisfy the case or controversy requirement of standing,
alitigant must "allege or demonstrate an injury in fact and a substantial likelihood the
relief requested will prevent or redress the claimed injury." Id. (citations omitted).
This requires a showing of a "distinct palpable injury” and "fairly traceable causal
connection between the claimed injury and the challenged conduct.” Miles at 639,
778 P.2d at 761 (internal quotations omitted).

Young v. City of Kefchum, 137 1daho 102, 104, 44 P.3d 1157, 1159 (2002).

Idaho Rule of Civil Procedure 17(a) provides:

Every action shall be prosecuted in the name of the real party in interest. An
executor, administrator, personal representative, guardian, conservator, bailee, trustee
of an express trust, a party with whom or in whose name a contract has been made
Jor the benefit of another, or a party authorized by statute may sue in this capacity
without joining the party for whose benefit the action is brought, and when a statute
of the state of Idaho so provides, an action for the use or benefit of another shall be
brought in the name of the state of Idaho. No action shall be dismissed on the ground
that it is not prosecuted in the name of the real party in interest until a reasonable
time has been allowed after objection for ratification of commencement of the action
by, or joinder or substitution of, the real party in interest; and such ratification,
Joinder, or substitution shall have the same effect as if the action had been
commenced in the name of the real party in interest.

IRCP 17(a) {(emphasis added).
“A real party in interest is the person who will be entitied to the benefits of the action if successful,
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one who is actually and substantially interested in the subject matter.” Taylor v, Maile, 142 Idaho

253,258, 127 P.3d 156, 161 (2005).

Fundamental, established case law also allows a party to prosecute a case in their own name
even though the contract entered into was for the beneﬁf of a third party. This is particularly true
in the context of an agent filing suit on behalf of an undisclosed principal.® “[I}t [is] a well-
established rule of law, that, where a contract, not under seal, is made by an agent in his own name
for an undisclosed principal, either the agent or the principal may sue on if ; the defendant in the
latter case being entitled to be placed in the same situation, at the time of the disclosure of the real

principal, as if the agent had been the contracting party.” New Jersey Steam Navigation Co. v.

Merchants' Bank of Boston, 47 U.S. 344, 380-381 (1848)(emphasis added).

The contract of the agent is the contract of the principal, and he may sue or
be sued thereon, though not named therein; and notwithstanding the rule of law that
an agreement reduced to writing may not be contradicted or varied by parol, it is well
settled that the principal may show that the agent who made the contract in his own
name was acting for him. This proof does not contradict the writing; it only explains
the transaction. But the agent, who bindg himself, will not be allowed to contradict
the writing by proving that he was contracting only as agent, while the same evidence
will be admitted to charge the principal. "Such evidence (says Baron Parke) does not
deny that the contract binds those whom on its face it purports to bind; but shows that
it also binds another, by reason that the act of the agent is the act of the principal.”

The array of cases and treatises cited by the plaintiff's counsel shows conclusively
that this question is settled, not only by the courts of England and many of the States,
but by this court.

*Pursuant to this Court's request, Plaintiffs are providing the Court with case law
supporting the legality of an agent filing suit on behalf of an undisclosed principal. The
testimony elicited at trial by Mr. Kendrick demonstrated Cornerstone’s knowledge that funds
other than APS’s own were being lent by APS to Cornerstone. This testimony was confirmed
through Exhibit N wherein Mr. Kendrick testified he drafted this document. In the last paragraph
he wrote to APS, “Please let me know if you would like to meet or if you or your clients have any
interest in the spec homes.”
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Ford v. Williams, 62 U.S, 287, 289-90 (U1.5. 1858).

“The fact that appellee was an undisclosed principal in this contract does not prevent it from bringing
this suit, for it is settled law that an agent may act for an undisclosed principal and that the principal

may sue third parties on contracts entered into for its benefit by the agent.” Southern Industries, Inc.

v. United States, 326 F.2d 221, 223-24 (9th Cir. 1964).

Case law from the Federal Courts for the District of Idaho is also insightful. In Farmers

Underwriters Asso. v. Wanner , 30 F. Supp. 358, 359-60 (D. Idaho 1938) the Court relied upon

Federal Rule of Civil Procedure 17 and Idaho Code 5-301 and 5-303 which have since beenrepealed

and are now identified as LR.C.P. 17. In Farmers Underwriters Assg. the Court held that an

attorney-in-fact for an inter-insurance exchange was a person with whom or in whose name a

contract was made and that such person or entity, pursuant to Rule 17, is the real party in interest.

The principal question urged by the defendant that plaintiff is not the real party in
interest and has no capacity to sue, as the Farmers Automobile Interinsurance
Exchange issued the policy and therefore there is a non-joinder of parties plaintiff,
call for the consideration of equity rule 37, 28 U.S.C.A. following section 723, and
rule 17 of the rules of ¢ivil procedure, 28 U.S.C.A. following section 723c, and the
statute of the State when the pleaded facts are applied. Equity rule 37 provides:

"Every action shall be prosecuted in the name of the real party in interest, but an
executor, administrator, guardian, trustee of an express trust, a party with whom or
in whose name a contract has been made for the benefit of another, or a party
expressly authorized by statute, may sue in his own name without joining with him
the party for whose benefit the action is brought. All persons having an interest in the
subject of the action and in obtaining the relief demanded may join as plaintiffs, and
any person may be made a defendant who has or claims an interest adverse to the
plaintiff. Any person may at any time be made a party 1f his presence is necessary or
proper to a complete determination of the cause. Persons having a united interest
must be joined on the same side as plaintiffs or defendants, but when any one refuses
to join, he may for such reason be made a defendant.

"Anyone claiming an inferest in the litigation may at any time be permitted to assert
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his right by intervention, but the intervention shall be in subordination to, and in
recognition of, the propriety of the main proceeding.”

And rule 17 of the rules of civil procedure provides:

"(a) Real Party in Interest. Every action shall be prosecuted in the name of the real
party in interest; but an executor, administrator, guardian, trustee of an express trust,
a party with whom or in whose name a contract has been made for the benefit of
another, or a party authorized by statute may sue in his own name without joining
with him the party for whose beneifit the action is brought; and when a statute of the
United States so provides, an action for the use or benefit of another shall be brought
in the name of the United States.

“(b) Capacity to Sue or Be Sued. The capacity of an individual, other than one acting
in a representative capacity, to sue or be sued shall be determined by the law of his
domicile. The capacity of a corporation to sue or be sued shall be determined by the
law under which it was organized. In all other cases capacity to sue or be sued shall
be determined by the law of the state in which the district court is held; except that
a partnershipor other unincorporated association, which has no such capacity by the
law of such state, may sue or be sued in its common name for the purpose of
enforcing for or against it a substantive right existing under the Constitution or laws
of the United States.”

Section 5-301, I C A, provides: "Every action must be prosecuted in the name of the
real party in interest, except as otherwise provided by this code."

And Section 5-303, 1 C A, provides: “An executor or administrator, or trustee of an
express trust, or a person expressly authorized by statute, may sue without joining
with him the persons for whose benefit the action is prosecuted. A person with whom
or in whose name a contract is made for the benefit of another is a trustee of an
express trust within the meaning of this section."

These rules and the provisions of the State Statutes seem to be clear as they require
that every action shall be prosecuted in the name of the real party in interest, but
when a trustee of an express trust; a party with whom or in whose name a contract
has been made for the benefit of another may sue in his own name without joining
with him the party for whose benefit the action is brought, and therefore the rules
apply as the action is in reality one in equity. Western Casualty & Surety Co. v.

Beverforden, 8 Cir,, 93 F.2d 166.

Under these rules the Farmers Underwriters Association is in fact a real party in
interest and is properly classified as a "trustee of an express trust" as well as the
"party with whom or in whose name a contract has been made for the benefit of
another.” And under either of these designations is entitled to maintain the suit. They
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have application to an attorney-in-fact dealing with reciprocal insurance. United
States Shipping Board Emergency Fleet Corp. v. Sherman & Ellis, 208 Ala. 83, 93
So. §34.

The attorney-in-fact is engaged in that insurance business and it also becomes liable
as an insurer. The type of contract of insurance here is termed reciprocal or
“interinsurance” and is authorized by the Statute of the State, sections 40-2201 to 40-
2206, 1 C A, inclusive. So when we consider the rules of the Court referred to, the
Farmers Automobile Interinsurance Exchange is not an indispensible party but is a
proper party, if made so.

Farmers Underwriters Asso. v. Wanner, 30 F. Supp. 358, 359-360 (D. Idaho 1938).

The Idaho Supreme Court, too, has followed many of the cases from the United States
Supreme Court and the Ninth Circuit Court of Appeals, cited above.

The testimony mentioned while conflicting in certain respects is substantial and
supports the trial court's finding that O. T. Jones acted as agent on behalf of both
himself and respondents when he applied for the fire insurance, in culmination of
their understanding and agreement to insure their combined interests in the stored
potatoes. Sumner v. Flowers, 130 Cal.App.2d 672, 279 P.2d 772 (1955), quoting
from Ford v. Williams, 21 How. 287, 289, 16 L. Ed. 36, 38, stated the rule
announced by the United States Supreme Court as follows: "The contract of the
agent is the contract of the principal, and he may sue or be sued thereon, though not
named therein, and notwithstanding the rule of law that an agreement reduced to
writing may not be contradicted or varied by parol, it is well settled that the principal
may show that the agent who made the contract in his own name was acting for him.
This proof does not contradict the writing; it only explains the transaction.’ This
declares the universal law." See also Wood Building Corporation v, Griffiths, 164
Cal. App.2d 559, 330 P.2d 847; Miller v. Ziedrich, 199 Or. 503,263 P.2d 611, Baker
0il Tools v, Chism, 70 Wyo. 461,251 P.2d 569, 3 C.J.S. Agency § 276; 2 Am.Jur.,
Agency, §§ 392 et seq. -

Coburn v. Fireman‘s. Fund Ins. Co., 86 Idaho 415, 425, 387 P.2d 598, 605 (1963 )(superseded on

other grounds by Keller Loenz Co. v. Insurance Assocs. Corp., 98 Idaho 678,570 P.2d 1366 (1977)).

“It ts not essential, in order to enable a third person to recover on a contract made for his benefit, that

he knew of the contract at the time it was made. Our statute, sec. 5-301, 1L.C.A,, seems to recognize
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the general rule, that a third person may enforce a contract made for his benefit.” Jones v. Adams,

67 1daho 402,408, 182 P.2d 963, 967 (1947).

Applying the foregoing to this case, the law holds that APS had every right to file suit in this
matter, has standing; and is also the proper party. Cornerstone readily admits it entered into the
contract in issue with APS. Throughout the course of these proceedings, Cornerstone has been
attempting to rid itself of its contractual obligations by alleging that APS is not the real party in
interest, thus not entitled to recover under the contract. As established in Mr. DeYoung’s testimony,
as well as the affidavits submitted by the five (5) joined Individual Retirement Accounts (IRAs) |
holders who also ratified this action, Curtis DeYoung, Drew Downs, Harry Segura, Dale Henderson
and Dean De Y oung each had and continue to have their own Individual Retirement Accounts (IRAs)
maintained by APS. The unrefuted testimony is four of these five individuals authorized Mr.
DeYoung (the fifth IRA holder) to invest their IRA funds as he deemed would be beneficial to them.
Mr. DeYoung testified he did exercise the authority given to him by these four IRA holders by
directing APS to invest these four IRA holders funds, as well as his own personal IRA funds, into
the property development project, which is the subject matter of this litigation, which APS
subsequently did.

As testified by Mr. DeYoung, each of the five IRA holders signed an Adoption Agreement
to the A.P.S. Master Individual Retirement Trust Account. In Exhibit XXX, the APS Master
Individual Retiremnent Trust Agreement (“Trust Agreement™), the five individuals contractually
entered into an agreement wherein APS was granted certain administrative rights and duties.
Specifically, on page three of the Trust Agreement, in section 6.12, each of the five investors

authorized APS “To settle, compromise, or submit to arbitration any claims, debts, or damages, due
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ot owing to or from your interest in the Depository Account and to commence or defend suits or
legal proceedings with respect to such interest in the Depository Account, and to represent you in
all such suits or legal proceedings.” APS’s filing of suit in this matter was done so in compliance
ofthis contractual obligation and APS was thus made the attorney-in-fact for each of the IRA hoiders
in this action.

Since APS has a contractual relationship as the Administrator of each IRA holder’s [RA
funds and the fact that those IRA funds were utilized in this matter, APS is éxposed to certain

liabilities with each IRA holder. Inldaho Lumberv. Buck, 109 Idaho 737, 710 P.2d 647 (Idaho Ct.

App. 1985) the Court was faced with a similar real party in interest issue. Inldaho Lumber, Plaintiff
entered into a contractual agreement to remodel a building and construct a parking lot on property

which Defendant had an interest in. Defendant defaulted on the contract and Plaintiff brought suit

‘to recover under the terms of the contract. Id. at 739, 710 P.2d at 649. On appeal, Defendant raised

the proper party issue, arguing that a portion of the money aliegedly owed to Plaintiff was actually
owed to Plaintiff’s subcontractors, thus Plaintiff was not the proper party to bring suit. Id. at 743,
710 P.2d at 653. The Court denied Defendant’s argument by acknowledging the sums owed to the
subcontractors, then stating, “However, if Idaho Lumber has potential liability to these
subcontractors then it would be a real party in interest as to the sum claimed. . . . We therefore reject
the argument that Idaho Lumber is not the real party in interest as to the full amount of its claim.”
Id. at 743-44, 710 P.2d at 653-54.

Such are the‘ circumstances at hand in this case. By and through APS’s contract with
Cornerstone and the contractual agreement between APS and the IRA holders_, APS is exposed to

liability to the IRA holders. Because this liability exposure arises from the contract between APS
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and Cornerstone, APS is properly named and the real party in interest as it stands to benefit if this
action is successful.

Assuming arguendo that APS is not the real party in interest, which APS afﬁrmati.vely asserts
that it is as more fully described below, “[U]nder the terms of Rule 17(a), an action may not be
dismissed if the real parties in interest have ratified its commencement by a third party.” Union

Warehouse and Supply Co. Inc., v, Iilinois R.B. Jones, Inc,, 128 Idaho 660, 665,917 P.2d 1300, 1305

(1996). As evidenced by the contractual provision outlined above, the IRA holders aliowed APS to
file suit in this matter as their attorney-in-fact. Additionally, the affidavits of each IRA holder
submitted previeusly to the Cowrt and which stand as unrefuted, also demonstrate the five IRAs
ratification of APS’s prosecution of this matter. As such, APS is the proper party in this case.

Furthermore, as this Court is well aware, Drew Downs, Dale Henderson, Dean DeYoung,
Harry Segura and Curtis DeYoung were joined o this fitigation by the Court’s order on August 1,
2007 and are now parties. Rule 19(a)(1) of the Idaho Rules of Civil Procedure pertains o persons
to be joined and specifically states in part, “If the person has not been so joined, the court shall order
that the person be made a party.” ID. R. Civ. P. 19(a)(1). Rule 21 of the Idaho Rules of Civil
Procedure, which pertains to joinder as well, states, “Parties may be dropped or added by order of
the court on motion of any party or of its own initiative at any stage of the action and on such terms
as are just.” ID. R. Crv. P, 21 {emphasis added).

In Dell Holrnes v, Henderson Qi Company, 102 Idaho 214, 628 P.2d 1048 (1981) Defendant

- had moved to dismiss Plaintiff's complaint, alleging that the Plaintiff had failed to jom an

indispensable party. Plaintiff moved to substitute in another party as plaintiff and the District Court

denied Plaintiff”s request and subsequently dismissed Plaintiff’s claims. Id. at 215, 628 P.2d at
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1049. On appeal, the Idaho Supreme Court stated that the trial court should not have dismissed the
claims and that the other party should have been brought into the action “so that the entire conflict
could have been resolved without resort to the bringing of further actions.” Id.

In reaching this conclusion, the Court relied upon Rules 19(a)(1) and 21 and stated:

LR.C.P. 19(a)1). which was apparently designed to serve the function of now

repealed 1.C. §5-324, provides for joinder of persons subject to service of process if

necessary to complete relief to those who are already parties, and, as did the former
statute, provides that the court ifself may so order. LR.C.P. 21, captioned

“Misjoinder and nonjoinder of parties,” provides that misjoinder, and inferentially

nonjoinder, “is not ground for dismissal of an action. It further provides that

“[parties] may be dropped or added by order of the court on motion of any party or

of its own initigtive at any stage of the action and on such terms as are just.”

Id. at 216, 628 P.2d at 1049 (emphasts added).

In this case, the foregoing is exactly what this Court did during the August I, 2007
proceedings. APS presented argument that the now joined parties had ratified the current cause of
action by APS and that APS was the proper party, with standing, before the Court. Defendant argued
that the case should be dismissed as APS was not the proper party and that the non-joined parties
should have to file new causes of action. The Court expressed some concern about curtailing
subseguent litigation from the now joined parties and killing off more trees in the process and thus
ordered, on its own initiative, that Drew Downs, Dale Henderson, Dean DeYoung, Harry Segura and
Curtis DeYoung are joined as Plaintiffs to this case. Because of the Court’s ruling, APS was not
bound to join the new parties since the Court did it on its own initiative.

The joined parties have the same interests in a recovery in this matter as does APS. See
LR.C.P. 17 (2) (“such ratification, joinder, or substitution shall have the same effect as if the action

had been comimenced in the name of the real party in interest.). If there is a successful recovery by

APS, distribution of the recovery is between APS and the newly joined parties and has absolutely
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no bearing on Defendant.

It is APS’s position that the reason the new parties were joined by the Court was to curtail
potential subsequent litigation by the then non-parties and to secure a just, speedy and inexpensive
determination to this litigation. Relating back to the Idaho Supreme Court’s decision in Holmes,
reversing the District Court’s dismissal, the Court wrote:

Other provisions in our own rule of civil procedure suggest that LR.C.P. 17(a),

19{a)(1), and 21 should be read not only just to allow, but to require, the granting of

the Dell Holmes motion. LR.C.P. 1(a) directs that “[these] rules shall be liberally

construed to secure the just, speedy and inexpensive determination of every action

and proceeding.” We noted in Sines v. Blaser, 98 Idaho 435, 566 P.2d 738 (1977),

that LR.C.P. 1 was designed to further “our general policy of providing [litigants

their] day in court . . ., 98 Idaho at 437, 566 P.2d at 760, and that the rule “is a

constant reminder that the rules are to be liberally construed, and a just result is

always the ultimate goal to be accomplished.” 98 Idaho at 439, 566 P.2d at 762.

Denying Dell Holmes’ motion to substitute party plaintiff hardly served to perpetuate

the policy of securing a just, speedy and inexpensive determination.

Holmes, 102 Idaho at 216, 628 P.2d at 1049,

In APS’s opinion, the policy as outlined above was exercised by this Court in securing for
Defendant a just, speedy and inexpensive determination and curtailing potential, subsequent
litigation. That is what the Court was trying to accomplish in joining the new individual Plaintiffs.

Cornerstone has asserted that APS does not have standing in this case since if money is owed,
it is owed to pension plan participants and not APS. As outlined above through the cited rules and
case law, this argument is without merit and fails for several reasons. First, Comerstone,
unequivocally admits there is a contract between APS and Cornerstone. The only issue, from
Cornerstone’s perspective, is not whether there was a $750 per lot agreement (Comerstone readily

admits that it made the $750 agreement with APS), but whether payment of $750 per lot to APS by

Cormnerstone was contingent upon APS providing full funding for the entire deve}dpment project.
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Additionally, as cited above, Idaho Rule of Civil Procedure 17(a) provides, in pertinent part:
Every action shall be prosecuted in the name of the real party in interest. An

executor, administrator, personal representative, guardian, conservator, bailee, trustee

of an express trust, a party with whom or in whose name a contract has been made

for the benefit of another, or a party authorized by statute may sue in 1his capacity

without joining the party for whose benefit the action is brought, and when a statute

of the state of Idaho so provides, an action for the use or benefit of another shali be
brought in the name of the state of Idaho.

IDAHO R. Civ. P. 17(a) (emphasis added).
This rule specifically allows and supports APS’s ability to bring this action. Whatever relationship
APS has with its pension plan participants literally has no bearing in this case with Cormnerstone.
However the funds collected by APS are distributed to pension plan participants, once again, has
absolutely no bearing on the contract between APS and Cornerstone. Comnerstone is not a pension
plan participant with APS and as such, APS has no fiduciary obligation, disclosure obligation or
otherwise to Cornerstone regarding the collection and distribution of the $750 per lot owed to APS.

For these reasons and those as outlined above, APS has standing, APS law{ully brought suit
in this matter, APS is the real patty in interest, and the ratification and joinder of the five IRA
holders prevents Cornerstone from exposure to subsequent litigation in this matter.

VI. DAMAGES

APS is entitled to judgment on the damages it has suffered due to the Defendant’s breach of
the contract.

Where two parties have made a contract which one of them has broken, the damages

which the other party ought to receive in respect of such breach of contract should

be such as may fairly and reasonably be considered either arising naturally, 1. e.,

according to the usual course of things, from such breach of contract itself, or such

as may reasonably be supposed to have been in the contemplation of both parties, at

the time they made the contract, as the probable result of the breach of it.

Traylor v. Henkels & Mc¢Coy, Inc., 99 Idaho 560, 561-62, 585 P.2d 970, 971-72 (1978).
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In the present case there are 212 lots for which APS is entitled to be paid $750 for each lot,
for a total of $159,000.00. Cornerstone admits through the testimony of Scott Tallman that 141 lots
have already been sold. APS is entitled to a damages award of either a lump sum payment of
$159,000.00 from Cornerstone, or a payment in the amount of 141 lots multiplied by $750.00, for
a sum of $105,750.00 plus security documents ensuring payment to APS for the remaining 71 lots
to be sold in the development.

VII. ATTORNEY FEES AND COSTS

In addition to receiving a money judgment against Cornerstone and/or a decree ordering
Cornerstone to provide APS with a Promissory Note and Deed of Trust securing payment on the lots
to be sold within the development project, APS should also be awarded its attorney fees and costs
in this case. Idaho Code § 12-120(3) specifically gives the Court the authority to award APS its
attorney fees and costs. Specifically § 12-120(3) states:

In any civil action to recover on an open account, account stated, note, bill,

negotiable instrument, guaranty, or contract relating to the purchase or sale of goods,

wares, merchandise, or services and in any commercial transaction unless otherwise

provided by law, the prevailing party shall be allowed a reasonable attorney's fee to

be set by the court, to be taxed and collected as costs. The term "commercial

transaction” is defined to mean all transactions except transactions for personal or

household purposes. The term "party” is defined to mean any person, partnership,
corpotation, association, private organization, the state of Idaho or political
subdivision thereof.

idaho Code § 12-120(3).

The monies loaned to Cornerstone pursuant to the agreement between the parties specifically
qualify as a commercial transaction as defined by the Idaho Code. Because this litigation is

concerning a commercial transaction, APS should be awarded its reasonable attorney fees and costs

as a matter of law and the Court should grant judgment in favor of APS for these sums.
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Furthermore, on June 6, 2007 this Court held a pre-trial conference due 1o the parties request
to move the trial date. This conference was held on the record and was held shortly after the parties
had argued their first motions for summary judgment. On the record, the Court verbally stated there
existed genuine issues of material fact and that summary judgment was being denied. The Courtalso
stated, though, that based upon its review of the case, unless some new evidence was presented at
trial, it was inclined to rule that the contingency as asserted by Comnerstone DID NOT in fact exist.
As was briefed during summary judgment, Mr. Tallman testified in deposition that he had no
evidence to support his contingency claim that only he has asserted and that the other members of
Cornerstone all testified they had never heard of. At wrial, Mr. Tallman testified he still had no
evidence other than his own self serving assertion. No further evidence was produced at triaf by
Cornerstone that it hadn’t already produced during summary judgment proceedings.

Cornerstone, éven with this guidance from the Court, still pushed this matter to trial, knowing
that it had nothing further to provide to this Court. APS is entitled to its award of attorney fees and
costs.

CONCLUSION

Based upon the foregoing, Plaintiff are entitled to judgment requiring Cornerstone to pay
Plaintiffs a lump sum payment of $159,000.00 or $§105,750.00 for the 141 lots aiready sold and
provide security documents entitling Plaintiffs to be paid $§750.00 for each of the remaining 71 lots

to be sold in the development project.

PLAINTIFFS' PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW - Page 51

83-61



DATED this / 7} day of September, 2007.

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

By: s/ /%/ﬂ/éw/

STEPHEN J. MUHONEN
Attorney for Plaintiff

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on the & day of September, 2007, I served a true and correct
copy of the above and foregoing document to the following person(s) as foilows:

Penelope North-Shaul [T U.S. Mail
DUNN LAW OFFICES, PLLC . Postage Prepaid
P. 0. Box 277 ] Hand Delivery

Rigby, Idaho 83442 1 Overnight Mail

] _Facsimile — 745-8160
[/T Email
Winston V. Beard

Michael Gaffney L,"]U S. Mail
[
[
[

e B

BEARD ST. CLAIR GAFFNEY P.A. Postage Prepaid

2105 Coronado Street ] Hand Delivery
Idaho Falls, Ideaho 83404-7495 ] Overnight Mail
‘ ] Facsimile — 529-9732
}/1"‘ Fmail

s

STEPHEN J. MUHONEN
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, INC,,
DREW DOWNS, CURTIS L. DEYOUNG,

HARRY SEGUARA, DEAN G. DEYOUNG, E. ]
DALE HENDERSON, Case No. CV-06-140
Plaintiffs, ORDER
V3.

CORNERSTONE HOME BUILDERS, LLC,

Defendant.

A court trial was held on August 28-30, 2007. After the close of evidence the
plaintiffs moved orally pursuant to LR.C.P. 15(b) to amend their complaint to conform to
the evidence presented at trial to add a claim for fraudulent conveyance. No proposed
amended complaint was submitted. On September 7, 2007, Cornerstone filed a brief in
opposition to the motion to amend, however in its brief Cornerstone stated that it would
stipulate to joining the new Idaho limited liability company as a defendant and subject to
any judgment rendered against the original Cornerstone defendant. On September 13,
3007, the plaintiffs filed a reply brief.

The Court having concluded that the plaintiffs introduced evidence that in 2006

while this action was pending the owner of Cornerstone formed a new ldaho limited
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liability company with the same name and shortly thereafter transferred all of the assets
of Comerstone to it without paying any consideration so as to render Cornerstone
insolvent and without assuming any lability that might result from this action; and
having concluded that counsel for the new limited lability company has consented for it
to be joined as a defendant, and the Court being fully advised in the premises, and good
cause appearing;

IT IS HEREBY ORDERED that the plaintiffs’ motion to amend is GRANTED,
and the plaintitfs may file an amended complaint setting forth a cause of action under 1.
C. 55-913(1bX2), 55-916(c) and 55-917(2) against the new Cornerstone limited liability
company as a successor entity.

Dated this _Qg day of September, 2007,

ARDT. ST. CLAIR
ISTRICT TUDGE
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CERTIFICATE OF SERVICE

I certify that on theggi day of September, 2007, I served a true and correct
copy of the forgoing Order upon the following by U. S. mail postage prepaid, or by
hand delivery, or by depositing at recipients’s courthouse box:

Stephen J. Muhonen
Racine, Olson, Nye,
Budge & Bailey, CHTD
P.0O. Box 1391

Pocatello, 1D 83204-1391
Attorneys for Plaintiffs

Penny North Shaul

P.O. Box 277

477 Pleasant Country Lane
Ribgy, Idaho 83442

Michael Gaffney

Beard, St. Clair Gaffhey P.A.
2105 Coronado Street

Idaho Falls, Idaho 83404-7495
Attorneys for Defendant

RONALD LONGMORE
Clerk of the District Court
Bonneville County, Idaho

By W

Deputy Clerk
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, INC,,
DREW DOWNS, CURTIS L. DEYOUNG,

HARRY SEGUARA, DEAN G. DEYOUNG, E. e
Plaintiffs FINDINGS OF FACT AND

CONCLUSIONS OF LAW

VS,

CORNERSTONE HOME BUILDERS, LLC,

Defendant.

I. PROCEDURAL BACKGROUND

On January 10, 2006, American Pension Services, Inc. (“APS”) filed a complaint against
Cornerstone Home Builders, LLC (“Cornerstone”). APS filed an amended complaint on October
5, 2006. The amended complaint alleges the following causes of action against Cornerstone: (1)
breach of express contract; (2) breach of implied in fact contract; (3) fraud; (4) unjust enrichment
and breach of the covenant of good faith and fair dealing. On October 24, 2006, Cornerstone
filed an answer to APS’s amended complaint.

The Court entered an order denying cross-motions for summary judgment on June 6,

2007. On August 10, 2007, the Court entered an order regarding the parties’ second motions for
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summary judgment. The August 10" order dismissed APS’s defense of illegality and joined the
following individuals as-plaintiffs: Drew - Downs (“Downs”); Dale-Henderson (“Henderson™), .
Dean DeYoung, Harry Segura (“Segura’) and Curtis L DeYoung (“DeYoung™) {collectively
with APS “Plaintiffs”).

A court trial was held on August 28-30, 2007, Plaintiffs’ exhibits 2-6, 8-9, and 23-25
were admitted by stipulation of the parties. Plaintiffs’ exhibits 1, 7, 10, 14, 27 and 29 were
admitted at trial. The Plaintiffs called Martin Pool (“Pool”), Brad Kendrick (“Kendrick”), and
DeYoung as witnesses.

The following Defendant’s exhibits were admitted by stipulation: A-V, X-VV, LLL-
000, and EEEE-GGGG. Defendants’ exhibits XXX & YYY were admitted at trial. APS called
the following individuals as witnesses: DeYoung, Pool, Wendy Nelson (“Nelson”), Mary
TeNgaio and Scott Tallman (“Tallman”). |

The Plaintiffs’ exhibits are described as: (1) the Articles of Organization of Cornerstone
Home Builders, LLC dated October 14, 2003; (2) a document entitled “Cornerstone
Development Idaho Falls, Idaho” containing handwritten notes from Tallman written while on a
trip to Spokane, Washington; (3) an untitled and undated document containing handwritten notes
from Kendrick taken while on a trip to Spokane, Washington; (4) a note for $250,000.00 dated
June 4, 2004 signed by Kendrick and Tallman; (5) a note for $§150,000.00 dated September 7,
2005 signed by Kendrick and Taliman; (6) a Deed of Trust dated September 7, 2005 signed by
Kendrick and Tallman; (7) a document entitled “APS Financial Reconciliation” dated April 7,
2005 signed by Kendrick; (8) an untitled document dated March 9, 2005 containing typewritten
and handwritten notes regarding Cornerstone’s finances; (9) an undated and unsigned docurnent

entitled “Issues”; (10) a spreadsheet containing financial information regarding Lot # 29 in the
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Cornerstone subdivision; (11) four copies of a Corporation Warranty Deed, one copy for each of
the four phases of the Cornerstone project, dated September 29, 2003 signed by Greg Strate; (12)
four copies of a Deed of Trust, Assignment of Rents and Security Agreement dated September
25, 2003 signed by Pool and Taliman; (13) four copies of a Hazardous Waste Warranty and
Indemnification Agreement dated September 26, 2003 signed by Pool and Tallman; (14) a Deed
of Reconveyance time-stamped March 20, 2006 signed by Ed Watson of Amerititle; (15) three
copies of a Substitution of Trustee and Full Reconveyance dated October 11, 2003 signed by
Truitte Todd and Paul V. Carlin III; (16) an Option Agreement signed by Pool, Tallman and
Turner; (17) a plat map dated September 26, 2003; (18) an Application for Certificate of
Authority dated March 5, 2005 signed by Kendrick; (19) an Application for Registration of
Foreign Limited Liability Company signed by Kendrick time-stamped June 27, 2005, (20)
Articles of Amendment to Articles of Organization signed by Kendrick, Tallman, Jonathan
Reyes (“Reyes™) and Pool time stamped March 23, 2004; (21) a letter dated September 12, 2003
from Andy Belew to Kendrick to Tallman; and (22) a Purchase and Sale Agreement for Phase Il
dated September 26, 2003 signed by Pool, Taliman and Turner.

Many of the Defendant’s exhibits correspond with the exhibits presented by the
Plaintiffs, including the exhibits described in the foregoing paragraph as numbers: (2)-(7), (9-
11), (15-16); (19)-(20), (22) and (22). The remaining Defendant’s exhibits are described as: (1)
the Operating Agreement of Cornerstone Home Builders, LLC; (2) a plat map depicting the
Cornerstone subdivision; (3) the Idaho Articles of Organization for Cormerstone time-stamped
July 12, 2006 signed by Tallman; (4) an unsigned handwritten note on paper with Bonneville
Land & Title Co. letterhead with the dates “9-9, “9/26” and “9/27”; (5) a letter dated August 30,

2005 from Nelson to DeYoung with Amerititle letterhead; (6) an undated and unsigned

89
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Disclosure Statement with APS letterhead; (7) a fax cover sheet on Amerititle letterhead from
Nelson to Kendrick dated August 30, 2005; (8) a document entitled “Cornerstone Transactions
for American Pension (1001)" dated October 10, 2005; (9) a letter from Kendrick to DeYoung
dated June 4, 2004; (10) a letter on from Kendrick to Tallman dated June 7, 2004; (11) a fax with
APS letterhead and a time stamp of June 14, 2004 addressed to Kendrick and T allman; (12} a
letter from Kendrick to DeYoung dated August 10, 2004; (13) a letter from Kendrick to
DeYoung dated December 14, 2004; (14) a fax from DeYoung to Kendrick time stamped April
1, 2005; (15) A letter from Kendrick to DeYoung/APS dated July 28, 2005; (15) a fax dated
February 26, 2004. with DeYoung’s signature requesting the Bank of Utah to wire funds to
Tallman Construction dated February 26, 2004; (16) a fax on APS letterhead from a person
named “Chris” regarding wiring instructions dated March 16, 2005; (17) an unsigned document
dated May 22, 2007; (18) a fax from Becky Holzemer to Penny Shaul dated January 24, 2005;
(19) a document entitled “***REPRINT***”; (20) Outgoing Wire Transfers from Cornerstone to
APS signed by Tallman or Sheri Tallman dated August 2, 2004, January 21, 2005, March 16,
2005, April 1, 2005, April 20, 2005; May 6, 2005 and December 14, 2005; (21) the first page of
a Trust Deed dated April 1, 2004; (22) the first page of a trust deed dated March 19, 2004; (23)
the first page of a Receiver’s Limited Warranty Deed; (24) a Trust Deed signed by Kendrick and
Tallman dated October 25, 2005; (25) Plaintiff’s Responses to Defendant’s Discovery Requests;
(26) an undated and unsigned Trust Agreement on APS letterhead entitled “APS Master
Individual Retirement Trust Agreement”; and (27) an undated and unsigned Disclosure
Statement on APS letterhead.

After the close of evidence the Plaintiffs moved pursuant to LR.C.P. 15(b) to amend their
complaint to conform to the evidence presented at trial to add a claim for fraudulent conveyance.

g0
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On September 7, 2007, Cornerstone filed a brief in opposition to the motion to amend. On
September 13, 3007, the Plaintiffs filed a reply brief. On September 28, 2007, the Court granted
the Plaintiffs’ motion.

On September 13, 2007, both sides filed post-trial briefs and proposed findings of fact
and conclusions of law.

Based on the evidence admitted at trial, including the Court’s evaluation of the credibility
of the witnesses, pursuant to L.R.C.P. 52(2), the Court makes the following findings of fact and
conclusions of law from a preponderance of the evidence.

II. FINDINGS OF FACT

1, APS is a Utah Corporation with its principal place of business located in Sandy,
Utah. DeYoung is the sole shareholder and president of APS.

2. APS engages in third party administration of employee retirement accounts and
self-directed Individual Retirement Accounts (“IRAs™).

3. Cornerstone was a Utah limited liability company formed in Utah on October 24,
2003. Its original members included Jonathan Reyes, Scott Tallman, Martin Pool and Brad
Kendrick. As of July, 2006, Tallman was the sole remaining member of Cornerstone.-

4. Cornerstone Home Builders, LLC (“Comerstone II”) was formed as an Idaho
limited liability company on July 12, 2006, by S.R. Tallman Construction Inc. (“Tallman
Construction™), an Idaho corporation owned by Tallman. After July, 2006, Cornerstone
transferred all its real property to Cornerstone II without paying any consideration so as to
render Cornerstone insolvent, and without assuming any liability for the claims in this action.

5. From late 2003 to early 2006 Cornerstone, and after July, 2006 Cornerstone II,
constructed homes in an area located in Ammon, Idaho known as the Comerstone Subdivision.

§1
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6. In 2001, DeYoung approached Pool about investing in a housing construction
project located in Ammon that was experiencing ﬁnancial difficulties. Pool, through his
company P&B Enterprises, Inc., (“P&B”) considered investing in the project, but determined
that the market conditions were not right at that time.

7. In 2003, Tallman, as president of Tallman Construction, served as the general
contractor for a few houses for P&B. Tallman and Pool developed a good professional
relationship through their business dealings between their respective companies.

8. Later in 2003, DeYoung again contacted Pool about developing the Ammon
project. Pool believed the market conditions might be favorable for the project at that time and
began considering the project.

9. Pool knew that Tallman was originally from the Idaho Falls area and told
DeYoung that Tallman might be a good person to bring on to the project.

10.  Sometime around August 2003, Tallman decided to stop by Pool’s office to say
hello to Pool. Pool introduced DeYoung to Tallman, and told DeYoung that Tallman was the
person he had been talking about regarding the Cornerstone project located in Ammon.
DeYoung told Tallman that he would arrange for Tallman to talk to some people regarding the
project.

11.  Later that afternoon, representatives from Old West Annuity and Life Insurance
(“Old West™) in Spokane, Washington called Tallman. OId West had acquired the Ammon
property and was attempting to sell it to a developer.

12. Within a few days of Old West contacting Téllman, Tallman arranged a meeting
in Spokane with Old West representatives. Tallman, Kendrick and DeYoung flew to Spokane

to negotiate a price for the parcel of land known as Cornerstone.
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13. Tallman and Kendrick, as two of the four intended members of Defendant
Cornerstone, which had not yet beeﬁ legally formed, negotiated a purchase and sale agreement
between P&B and Tallman Construction as purchasers, and Old West, as seller, for the
Cornerstone Subdivision, in the approximate amount of one million two hundred thousand
dollars, ($1,200,000.00). The real property was to be deeded to P&B and Tallman
Construction, due to Cornerstone not yet being formalized.

14.  As part of the agreement between soon to be Cornerstone and the property sellers,
the property sellers agreed to provide soon to be Cornerstone with 10 lots free and clear.
Additionally, sellers agreed to provide construction financing for construction of the
improvements in the development project in the amount of $230,000.00. Exhibits 27 and 29
demeonstrate this $230,000.00 obligation. The testimony given by Pool, Kendrick and Tallman
establishes that these documents for development financing were all signed affer the Spokane
trip and the parties had returned home. These are all documents relating to financing the
development of the project by the property seller, after the agreement to purchase had been
made. The plan to finance the project was to roll the profits from the 10 free and clear lots into
further development within the project, along with the $230,000.00 coming from the sellers, all
in order to perpetuate a constant stream of financing for the development of the project. The
profits from the development would be reinvested into the development to fund its growth.

15. While Kendrick, Tallman and DeYoung were in Spokane negotiating the
purchase price, Kendrick and Tallman were working various calculations, including how the
project would be financed. Exhibit 2 evidences Tallman’s calculations and demonstrates how
Met Life (seller) was going to provide financing and how a release on 10 lots was to be provided

to facilitate the financing of the project as well. Exhibit 2 also is illustrative as it evidences the
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$750.00 per lot obligation in the upper right hand corner of the exhibit where it reads “750.00
Curtis.” The testimony given was that note was placed there as part of determining the cost to
develop the lots and what their potential selling prices may be.

16.  While the parties were in Spokane, Washington, negotiating the purchase of the
subject property, there was a break where DeYoung, Tallman and Kendrick discussed the fact
that DeYoung wanted his $750.00 equity position to be in writing. Kendrick took notes admitted
as Exhibit 3, evidencing the discussion and DeYoung’s request.

17.  When the agreement between soon to be Cornerstone and the Spokane sellers was
finalized, an oral agreement was also reached between DeYoung and soon to be Cornerstone that
DeYoung was to provide the down payment of approximately 20% for the purchase of the
development property, to be paid back at 10% interest and to be secured by a promissory note
and deed of trust and be paid $750.00 per lot at the closing of each lot sold in the development
project as well as DeYoung having the option to lend more money at 10% interest to construct
the project. Both agreements were ratified and confirmed by Kendrick, soon to be Cornerstone’s
managing member and soon to be member, Pool. Tallman had no further substantive
conversations with DeYoung after the Spokane trip. DeYoung had further conversations
regarding the agreements with Pool and Kendrick.

18.  On September 30, 2003, DeYoung provided the agreed upon 20% down payment,
in the sum of $226,218.70, which was used to purchase the property. DeYoung obtained the
money from the IRA accounts of plaintiffs Downs, C. DeYoung, Sequra, D. DeYoung and
Henderson. Cornerstone did not provide a Promissory Note or Deed of Trust to secure the loan at

this time.

19.  The balance of the purchase price of the Subdivision, owed to Old West, in
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excess of $1,000,000.00 was paid for directly from Cornerstone from its own funds.

20. On January 22, 2004, P&B and Tallman Construction executed a Corporation
Warranty Deed transferring the Subdivision to Cornerstone.

21. Following the September 30, 2003 loan, DeYoung wired additional sums to
Cornerstone, also taken from the IRA accounts of plaintiffs Downs, C. DeYoung, Sequra, D.
DeYoung and Henderson.. After each additional loan, Cornerstone did not provide promissory
notes or deeds of trust to secure the additional loans.

22.  The combined amount of money lent by APS to Cornerstone, through February
2004 was in the approximate sum of a half of a million doHars. Exhibit 7 is a document created
by Kendrick as managing member of Comerstone, memorializing Cornerstone’s calculations of
sums received from APS through February 2004.

23.  In March 2004, APS refused to lend any additional funds to Cornerstone as a
result of having lent approximately one-half million dollars to Cornerstone and having no
security in place for said funds.

24.  Tallman was forced to obtain alternate financing, which he did, through his
contact, Howard Kent. Kent began providing financing to APS in March, 2004,

25.  When APS stopped lending money to Cornerstone, Tallman told Kendrick that
Cornerstone would not be paying APS the $750.00 per lot because, from his perspective, the
$750.00 per lot was only to be provided upon complete funding of the entire development project
by APS. As testified to by DeYoung, Pool and Kendrick, this contingency expressed by
Tallman at this time was never part of the agreement between APS and Cornerstone’s promoters

in the Spokane meeting,
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26.  In March 2004, Pool and Reyes disassociated themselves from Cornerstone, and
only Kendrick and Tallman remained as members of Cornerstone.

27. In June, 2004, on behalf of Comerstone, Kendrick sent a Promissory Note to APS
for $250,000.00, interest free, signed by himself and Tallman, see Exhibit 4, This is the first
Note Cornerstone sent to APS and it was never recorded. Testimony given was that the
Cornerstone members knew this document was inaccurate, would more than likely not be
accepted by APS, and was mereiy drafted to stall and buy time to secure other financing.

28.  Accompanying the June, 2004 Note was a letter identified as Exhibit N, written
by Kendrick to APS. Testimony from Kendrick was that he drafted the letter, knowing the
amount of money claimed owing to APS was wrong. Kendrick also testified that the purpose of
the closing paragraph was to invite APS to continue to exercise its option to lend on the project.
This paragraph also evidences Cornerstone’s knowledge that APS got its money from APS
“clients.” Those “clients” were plaintiffs Downs, C. DeYoung, Sequra, D. DeYoung and
Henderson.

29.  Following receipt of this Note, DeYoung informed Kendrick this Note was in
error and was not acceptable as it did not reflect the agreement between APS and Comerstone.
See Exhibit Q.

30.  In September 2005, now approximately two years after the original sums had
been lent, Kendrick, on behalf of Cornerstone, sent APS another promissory note and a deed of
trust which reflected an unpaid principal amount of $150,000.00 at 10% interest. See Exhibits 5
and 6. These documents were never recorded. Both Kendrick and Tallman testified that neither

of these documents sent to APS were accurate as well. Following receipt of this Note and Deed
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of Trust, DeYoung informed Kendrick this Note was also in error and was not acceptable as well
as it did not reflect the agreement between APS and Cornerstone.

31, In April 2005 Kendrick wrote a Financial Reconciliation to APS and signed it as
Cornerstone’s managing member. Exhibit 7. This document itemized monies lent by APS to
Cornerstone and amounts paid back. Additionally, the Reconciliation also addressed the
principal and interest balance then asserted by Cornerstone believed to be due and owing, as well
as the existence of the per lot agreement. Specifically, in the last paragraph on page 2 of Exhibit

7, Kendrick wrote,

Regarding the equity interest in the project to APS - I have searched my notes,

and literally every file I have, but have found nothing. However, I specifically

recall that we all discussed and agreed to an equity participation of either $550 or

$725 per home to APS. Iam therefore proposing a payment of $625 per home

which would equate to $175,000 to you as an equity participant on the Single

Family Homes and roughly $20,000 on the Multi-Family Units, for a total of

$195,000. However, the last thing I want to do is short change you. Therefore if

you remember the number to be different, then let me know.

32.  Kendrick testified that he wrote that paragraph, knowing its content to be
inaccurate, as he was “negotiating” between himself and Tallman and APS. Kendrick testified
that Tallman was still refusing to pay APS the $750.00 per lot fee and he was trying to reach a
number that everyone could agree on.

33.  APS agreed to compromise the per lot amount to $650.00 per lot, but Cornerstone
was to pay APS the amounts due within three weeks of the agreement. Kendrick identified this
$650.00 agreement in a written Cornerstone meeting agenda identified as Exhibit 9. Tallman
still refused to pay this obligation to APS and Cornerstone never did pay it.

34,  In March 2005 Kendrick prepared another written agenda for a Cornerstone
business meeting, identified as Exhibit 8. This writing evidences Cornerstone’s obligation
regarding the per lot payment which remained due and owing, in addition to the outstanding
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principal and interest. Specifically, regarding Curtis DeYoung paragraph (c.) reads, “We

committed to him. [sic] i. What if we didn’t take his money, we would still have to honor our

commitment - he is the reason we have this great opportunity.” Kendrick testified that this
document was given to Tallman and Tallman still refused to acknowledge the debt owed to APS.

35.  In Kendrick’s testimony, he also testified as to Exhibit 10, which is a copy of the
construction costs break down for lot #29 in the Cornerstone project. This document was given
to Kendrick by Tallman on March 9, 2004 or sometime thereafter. Item number 1600, also
evidences in writing the $750.00 equity payment that was agreed upon by Cornerstone with APS.

36.  In January 2006 Comerstone was sued by APS for the outstanding principal and
interest. Once Cornerstone resolved this portion of the obligation with APS, the parties agreed
on the record on January 24, 2006, before this Court, that there still remained issues to be
resolved between APS and Cornerstone and that the then current agreement was not to be
construed as final resolution of all issues between the parties.

37.  In approximately April 2006 Kendrick disassociated himself from Cornerstone.
Following Kendrick’s disassociation from Comerstone and following the filing of suit in this
matter, Tallman testified that he dissolved Cornerstone that was originally incorporated in the
state of Utah. Tallman testified that Cornerstone then reformed in Idaho with Tallman’s
construction company, S.R. Tallman Construction being the owner and Tallman is the Managing
Member. Exhibit A is the newly created operating agreement for the newly formed LLC
identified in these Findings as Comerstone I1. Exhibit C is the Articles of Organization filed for
Cornerstone I1. Tallman also testified that when the Utah Cornerstone was dissolved, its only
asset, the property development project, was transferred into Cornerstone II. Tallman also

testified that none of the Utah LLC obligations were assumed by Cornerstone L.
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38.  Since the parties resolved the underlying principal and interest issues, Plaintiff
amended its Complaint, claiming recovery of the $750.00 per lot.

39,  In Cornerstone’s Amended Answer to Plaintiff’s Amended Complaint,
Cornerstone admits there was an agreement to pay APS $750.00 per lot, but alleges such
obligation was contingent upon APS providing full financing for the entire development project.

40.  Tallman, Pool and Kendrick each testified that there are 212 lots in the property
development project. Cornerstone and Cornerstone II have not paid any of the plaintiffs $750 for
any lot sold in the Subdivision. Tallman testified that currently, approximately 141 lots have

been sold to date.

41, DeYoung testified that funds from five (5) IRA accounts were used as the funds
lent to Comerstone. These five (5) IRA accounts are owned by Curtis DeYoung, Dean

DeYoung, Segura, Downs and Henderson.

42, On July 20, 2007, each owner of the five (5) IRA accounts filed affidavits with
this Court, ratifying and confirming the actions of APS in this litigation and authorizing APS to
continue pursuing the claims against Cornerstone. The signature pages to each of these
affidavits were hand-filed with the Court on August 1, 2007,

43, On August 1, 2007, th;ls Court joined each of the five (5) IRA members, Downs,
C. DeYoung, Sequra, D. DeYoung and Henderson as plaintiffs.

44, Cornerstone made several payments to APS to repay the loans with 10% interest,
and those claims are settled. APS was the agent of plaintiffs Downs, C. DeYoung, Sequra, D.
DeYoung and Henderson, and they are bound by the settlement and payment as such loans.

45.  APS itself is not the true source of the funds loaned to Cornerstone. APS has no

expectation or contractual right to receive any payment from Cornerstone.
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46. Curtis DeYoung or APS was acting as an agent with authority {o invest IRA funds
owned by Downs, C. DeYoung, Sequra, D. DeYoung and Henderson when the oral agreements
were made with Cornerstone’s promoters in 2003 and when the loans were made in 2003
through 2004. The $750 per lot consideration was part of the oral agreements made for plaintiffs
Downs, C. DeYoung, Sequra, D. DeYoung and Henderson.

47.  Henderson’s IRS account was the source of $226,218.70, loaned to Cornerstone
on September 30, 2003.

48. Downs’ IRA account was the source of $49,476.30, loaned to Cornerstone on
November 5, 2003,

49. Curtis DeYoung’s IRA account was the source of $36,406.91, loaned to
Cornerstone on November 5, 2003,

50. On January 13, 2004, Cornerstone received a wire in the amount of $78,280.20.
Segura’s IRA account was the source of $2,000.00 of the total amount. The balance, $76,280.20,
came from Dean DeYoung’s IRA account.

51.  Segura’s IRA account was the source of $97,569.33, loaned to Cornerstone on
February 24, 2004.

52.  APS claimed the accounts of the five individuals were Individual Retirement
Accounts (IRAs); however, no documentation establishing those accounts as IRAs was produced
as of the time the loans were made.

53,  Henderson, Downs, Dean DeYoung, and Segura had no Imowledge of the loans
made to Cornerstone. The foregoing individuals did not know of the substance of any agreement

for funds loaned and terms of repayment between APS and Cornerstone.
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54. Henderson, Downs, Segura and Dean DeYoung orally delegated all decisions to
Curtis DeYoung.

55.  APS itself did not make any decisions regarding investment of funds or lending of
funds to Cornerstone, relating to the accounts of Henderson, Downs, Segura, and both Dean
DeYoung and DeYoung himself.

56.  DeYoung, in his individual capacity, made investment decisions for all five
account holders.

57.  DeYoung admitted that he is not a trustee and he is acting as a non-licensed
financial advisor who is making investment decisions as a friend and/or familial advisor. APS
initially claimed it was entitled to the per lot fee. Aftef discovery, it claimed the per lot fee was
due to the five individuals.

58.  This matter is a commercial transaction.

III. CONCLUSIONS OF LAW

1. As additional consideration for loans from DeYoung’s clients Downs, C.
DeYoung, Sequra, D. DeYoung and Henderson, on behalf of soon to be formed Cornerstone, |
Pool, Kendrick, Reves and Tallman orally contracted with DeYoung to pay $750.00.00 per
lot from the closing of each lot sold from the Cornerstone Subdivision, and to secure such
obligation with a deed of trust against Cornerstone’s property.

2. After its formation, by accepting the loans and the real property in the
Subdivision, by sending letters proposing promissory notes and deeds of trust, and by
repaying the loans, Cornerstone ratified the contract of its promoters. A corporation is liable
for its promoters contracts entered into for such corporation and ratified by such corporation.
Albano v. Motor Ctr., 75 1daho 348, 271 P.2d 444 (1954). By analogy a limited liability
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company is liable for contracts entered into by its members on its behalf before formation
when such contracts are ratified by the members after formation.

3. Cornerstone’s several written letters, internal agendas and notes of
members are written evidence of the $750 per lot obligation of Cornerstone to the
plaintiffs sufficient to comply with I. C. 9-505(4). Further the complete performance
by plaintiffs, and substantial partial performance by Cornerstone is sufficient to take
the oral contract out of the statute of frauds in 1. C. 9-505(4). See Bear Island Water
Ass'n., Inc. v. Brown, 125 Idaho 717, 874 P.2d 528 (1994); Watson v. Watson, 144
Idaho 214, 159 P.3d 851 (2007).

4. Since the loans were repaid, and this case does not involve an action to
make a loan, 1. C. 9-305(5) does not apply. See Rule Sales & Serv. V. United States Bank
Nat'l Ass’n., 133 Idaho 669, 991 P.2d 857 (Ct. App. 1999).

5. The written acknowledgements of Cornerstone in letters, notes of
members and agendas are sufficient to comply with L. C. 9-508 if it applies to the oral
contract of Cornerstone and DeYoungs clients:

6. No accord and satisfaction occurred as to the plaintiffs’ claims in the
amended complaint for the $750 per lot fees to be paid from closings of lot sales in the
Cornerstone Subdivision.

7. DeYoung acted for five'undisclosed principals, himself, Dean
DeYoung; Henderson; Downs and Segura. An undisclosed principal can enforce
contracts made by it for its agent. Southern Industries, fnc. v. United States, 326 F.2d
221 (9" Cir. 1964).

8. Cornerstone breached the 2003 oral contract by not paying PeYoungis=:
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clients $750.00 for each lot in the Cornerstone Subdivision at the closing of such lots.
Cornerstone and Cormerstone I sold 141 lots. Plaintiffs Downs, C. DeYoung, Sequra, D.
DeYoung and Henderson were collectively damaged.in the amount.of $105,750.00, and

are entitled to a judgment for such amount against Comerstone and Cornerstone IAAPSH

-is:not-entitled-to-damages.”

9. Plaintiffs Downs, C. DeYoung, Sequra, D. DeYoung and Henderson are

tled to a judgment specifically enforcing Cornerstone’s obligation to provide a deed
rust on remaining lots to secure its performance of paying $750 per lot at the future
closings of remaining lots in the subdivision, because the plaintiffs would be irreparable
hgrmed if the remaining lots were transferred to bona fide purchasers without knowledge
of the liabilities or if Cornerstone or Cornerstone Il were to encumber such property.

9. The contract between the parties was a commercial transaction, and the
plaintiffs Downs; C. DéYoung, Sequra, D. De'Young and Henderson are entitled to a
reasoniable attorney fee pursuant to . C. 12-120(3) A reasonable attorney fees will be
determined in accordance with Rule 54, LR.C.P.

Based on the foregoing Findings of Fact and Conclusions of Law, the plaintiffs
Downs, C. DeYoung, Sequra, D. DeYoung and Henderson may submit a proposed

Judgment. ﬁ

Dated this Q 8 day of September, 2007.

ek L

o Ié_:j@i—lARD T. ST. CLAIR
’ ISTRICT JUDGE
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CERTIFICATE OF SERVICE

I certify that on the : day of September, 2007, I served a true and correct copy of the
Findings of Fact and Conclusions of Law upon the following by U. 8. mail postage prepaid, or
by hand delivery, or by depositing at recipient’s courthouse box:

Stephen J. Muhonen
Racine, Olson, Nye,
Budge & Bailey, CHTD
P.O. Box 1391

Pocatello, ID 83204-1391
Attorneys for Plaintiffs

Penny North Shaul

P.O. Box 277

477 Pleasant Country Lane
Rigby, Idaho 83442

Michael Gaffney

Beard, St. Clair Gaffney P.A.
2105 Coronado Street

Idaho Falls, Idaho 83404-7495
Attorneys for Defendant

RONALD LONGMORE
Clerk of the District Court
Bonneville County, Idaho

BYW

Deputy Clerk
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Pocatello, Idaho 83204-1391
Telephone: (208)232-6101
Fax: (208)232-6109

Attorneys for Plaintiffs.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, INC.; ) Case No. CV-06-140
DREW DOWNS; CURTIS L. DEYOUNG:)
HARRY SEGURA; DEAN G. DEYOUNG;)
E. DALE HENDERSON,
SECOND AMENDED COMPLAINT

Plaintiffs,
vS.
CORNERSTONE HOME BUILDERS,
LLC, a Utah Limited Liability Company;
CORNERSTONE HOME BUILDERS,
a Idaho Limited Liability Company,

Defendants.

I N N T N N N N T e T T T

COMES NOW the above named Plaintiffs, AMERICAN PENSION SERVICES, INC,,
DREW DOWNS; CURTIS L. DEYOUNG; HARRY SEGURA; DEAN G. DEYOUNG and E.
DALE HENDERSON, and for their second amended cause of action against the above-named
Defendants CORNERSTONE HOME BUILDERS, LLC, a Utah Limited Liability Company and
CORNERSTONE HOME BUILDERS, a Idaho Limited Liability Company, states and alleges as

follows:

165

CEAONTY ANENTIRD COMPTATNT - Page 1



PARTIES

1. Plaintiff, AMERICAN PENSION SERVICES, INC. is a Corporation, incorporated
by the laws of the State of Utah and authorized to conduct business in the state of Idaho. Plaintiff
has its place of business at 11027 S. State Street, Sandy, County of Salt Lake, state of Utah.

2. Plaintiffs DREW DOWNS, CURTIS L. DEYOUNG, HARRY SEGURA, DEAN G.
DEYOUNG and E. DALE HENDERSON are all individuals who ratified this action on July 20,
2007 and were joined as Plaintiffs by the Court on August 1, 2007.

3. Plaintiffs AMERICAN PENSION SERVICES, INC., DREW DOWNS, CURTIS L.
DEYOUNG, HARRY SEGURA, DEAN G. DEYOUNG and E. DALE HENDERSON are
collectively referred to herein as “Plaintiff.”

4, Defendant, CORNERSTONE HOME BUILDERS, LLC., is/was at all times relevant
hereto a Utah limited liability company, formed in Utah on October 24, 2003 and conducting
business in the state of Idaho. It is currently unclear what the exact operating status of this
corporation currently is.

5. Defendant, CORNERSTONE HOME BUILDERS, LLC,, is an Idaho limited liability
company that was formed on July 12, 2006 and is conducting business in the state of Idaho.
Defendants CORNERSTONE HOME BUILDERS,LLC., a Utah limited liability company and
CORNERSTONE HOME BUILDERS, LLC., a Idaho limited liability company are collectively
referred to herein as “Cornerstone.”

FACTS AND BACKGROUND

6. On September 29, 2003, Old West Annuity & Life Insurance Company, as Grantor,
executed a Corporation Warranty Deed transferring certain real property located in Bonneville
County, Idaho to P&B Enterprises, Inc., a Utah Corporation (hereinafter referred to as “P & B”) and

S.R. Tallman Construction, Inc. a Utah corporation (hereinafter referred to as “Tallman™) as
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Grantees. The Corporation Warranty Deed was recorded on September 30, 2003 as Bonneville
County Recorder’s Instrument No. 1130070. A true and correct copy of said deed is attached hereto
as Exhibit A and incorporated by refetence as if set forth fully herein.

7. Onorabout January 22, 2004 P&B and Tallman, as Grantors, executed a Corporation
Warranty Deed transferring certain real property located in Bonneville County, Idaho to Cornerstone,
as Grantee. The Corporation Warranty Deed was recorded on March 19, 2004 as Bonneville County
Recorders Instrument No. 1146311, A true and correct copy of said deed is attached hereto as
Exhibit B and incorporated by reference as if set forth fully herein.

8. The Plaintiff, due to his knowledge, experience and relationships with individualsin
the finance industry as well as the former owner of the property described above, was instrumental
in setting up the foregoing purchase by Cornerstone.

9. Prior to Cornerstone’s acquisition of the above described real property, Plaintiff had
built four homes on the property and had a contract with Leon Harward, the former owner of the
subdivision. Mr. Harward’s subdivision project went into foreclosure.

10.  When the project went into foreclosure, Plaintiff, utilizing his experience, contacts
and knowledge in the finance industry, arranged a meeting with the project' lender, Met Life of
Spokane Washington, himself and Cornerstone to determine what could be done to save the
subdivision project.

i1, Due to this meeting facilitated by Plaintiff, MetLife and Cornerstone were able to
work out an arrangement where Cornerstone would and did purchase the subdivision property.

12.  The Plaintiff is informed and believes and therefore alleges that the property was
acquired by Cornerstone for the purpose of subdividing and constructing homes thereon for resale.

The project was to be completed in five phases.
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13.  Inorderto proceed with the project, Cornerstone sought investors to inject capital into
the project. In return, Cornerstone I agreed to provide the investors with a promissory note, deed of
trust and a repayment schedule.

14.  Inreliance upon Cornerstone’s representations and based upon the prior course of
dealing between the parties or individuals affiliated thereto, beginning in September, 2003 Plaintiff
began wiring to Cornerstone and/or its manager(s) and/or member(s) or individual(s) affiliated
thereto, capital to be utilized on the development of the land as described above and in the
aforementioned Warranty Deeds.

15.  Following the initial wire transfer to Comerstone and/or its manager(s) and/or
member(s) or individual(s) affiliated thereto, Plaintiff continued to provide capital to Cornerstone
through February 2004, with such capital to be utilized on the development of the land as described
above and in the aforementioned Warranty Deeds.

16,  Prior to Plaintiff’s agreement with Cornerstione and/or its manager(s) and/or
member(s) or individual(s) affiliated thereto, to provide the foregoing stream of financing for the
above mentioned construction and subdivision project, Cornerstone and Plaintiff verbally agreed to
certain repayment terms, including, but not limited to, an interest rate of ten percent (10%) per
annum on the monies lent, a promissory note and deed of trust on the land in the construction and
subdivision project, as well as an agreement between Cornerstone and Plaintiff that Plaintiff was to
receive $750.00 per lot sold in the project.

17.  This oral financing agreement made by Cornerstone with Plaintiff was based upon
the parties prior course of dealings as well as in consideration to Plaintiff for his experience and
knowledge and contacts in the finance industry, all of which ultimately led to Cornerstone’s

introduction and purchase of the subdivision property.
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18.  Since lending the above mentioned sums of money to Cormerstone, Plaintifi has not
been provided a promissory note and deed of trust on the land pursuant to the agreement between
the parties.

19.  Furthermore, Plaintiff has not received the $750.00 per lot sold or to be sold by
Corerstone in the construction and subdivision project.

20. Following the filing of the original Complaint in this matter, the parties have
negotiated resolution of the underlying principal and interest debt owed by Comerstone on the sums
lent by Plaintiff, for which Plaintiff has been paid in full.

21.  Despite repeated demands and contrary to the parties agreement, Cornerstone has
failed and refused and continues to fail and refuse to provide Plaintiff with a promissory note and
deed of trust evidencing the loan and detailing the terms of repayment as represented and agreed to
by Cornerstone and Plaintiff,

22.  Despite repeated demands and contrary to the parties agreement, Cornerstone has
failed and refused and continues to fail and refuse to pay Plaintiff $750.00 per lot for each lot sold
or to be sold in the construction and subdivision project owned by Cornerstone and funded by or
funded in part by Plaintiff.

23.  After the filing of suit in this matter, Scott Tallman, the sole remaining member of
Cornerstone, dissolved the Cornerstone Utah limited liability corporation and formed Comerstone
as an Idaho limited liability company.

24.  When Cornerstone (Idaho) was formed, Cornerstone (Idaho)} did not adopt or transfer
any of the liabilities of Cornerstone (Utah) into Cornerstone (Idaho).

25. ‘When Cornerstone (Idaho) was formed, the development property which is the subject
matter of this suit was transferred from Cornerstone (Utah) to Cornerstone (Idaho), rendering

Comerstone (Utah) insolvent.
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FIRST CAUSE OF ACTION
[Breach of Express Contract]

26.  Plaintiff realleges the allegations contained in Paragraphs 1-25 above, and
incorporates the same herein by reference as if set forth fully.

27.  In exchange for Plaintiff’s investment and payment of capital into the construction
and subdivision project owned by Commerstone, as well as Plaintiff’s knowledge, experience and
contacts in the finance industry Which ultimately led to Cornerstone’s introduction to and purchase
of the subdivision property, Cometstone promised to provide to Plaintiff a promissory note
containing the terms of repayment, including but not limited to an interest rate of ten percent (10%)
and payment of $750.00 for each lot sold or to be sold by Cornerstone, together with a deed of trust
to secure said promissory note.

28.  Based uponinformation and belief, Cornerstone has sold [ots within the construction
and subdivision project owned by Cornerstone but has failed to pay Plaintiff $750.00 for each lot
sold.

29.  Cornerstone has also failed to provide Plaintiff with a promissory note and a deed of
trust.

30.  Cornerstone’s failure to provide said promissory note and deed of trust as described
above and Cornerstone’s failure to pay Plaintiff $750.00 per lot sold, constitutes a breach of said
agreement.

31.  As a result of said breach, Plaintiff has been damaged in the amount which is
cutrently unknown and which is to be proven at the time of trial.

SECOND CAUSE OF ACTION
[Breach of Implied In Fact Contract]

32.  Plaintiff realleges the allegations contained in Paragraphs 1-31 above, and

incorporates the same herein by reference as if set forth fully.
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33.  An implied in fact contract exists between the parties because the conduct of the
parties shows the intent to make a contract.

34.  The circumstances imply or demonstrate a request by Cornerstone for Plaintiff to
provide certain funds to it for construction and/or subdivision development purposes.

35, The circumstances imply a promise by Comerstone to compensate Plaintiff for its
efforts in setting up the purchase of the subdivision project and providing the financing, which was
to be secured by a promissory note and deed of trust.

36.  Plaintiff provided the money as requested.

37.  Comerstone’s failure to pay to or provide Plaintiff with a promissory note and deed
of trust under the terms and conditions as outlined above constitutes a breach of their implied in fact
contract,

38.  As a result of said breach, Plaintiff has been damaged in the amount which is
currently unknown and which is to be proven at the time of trial.

THIRD CAUSE OF ACTION
[Fraud]

39.  Plaintiffrealleges the allegations in Paragraphs 1- 38 above and incorporates the same
herein by reference as if set forth fully.

40.  Cornerstone’s representations to Plaintiff as described above constituted a
representation of material fact that Cornerstone knew was false at the time it was made.

41. Cornerstone intended that Plaintiff would act upon the representation and loan funds
to Cornerstone in the contemplated manner.

42.  Plaintiff did not know the representation was false and that Cornerstone did not intend
to provide a promissory note and deed of trust, nor did Cornerstone intend on paying Plaintiff the
$750.00 per lot. Plaintiff had a right to rely on and did rely on the truth of Cornerstone’s

representations.



43.  Plaintiff provided hundreds of thousands of dollars to Cornerstone based upon
Cornerstone’s representations, however, Cornerstone has failed to and continues to refuse to provide
Plaintiff with a promissory note and deed of trust as well as $750.00 for each lot sold in the
subdivision.

44,  Attached hereto as Exhibit C is a fax dated memorandum dated April 7, 2005 from
Comerstone to Plaintiff. This memorandum memorializes that the above described agreement
between Plaintiff and Cornerstone did in fact exist, including the promise by Cornerstone to Plaintiff
to provide Plaintiff a promissory note and deed of trust as well as “an equity participation of either
$550 or $725 per home to APS.”

45,  Based upon Cornerstone’s failure and continued refusal to provide Plaintiff with a
promissory note and deed of trust and refusal to pay Plaintiff $750.00 per lot sold, Cornerstone’s
representations to Plaintiff were false representations that induced Plaintiff to enter into the
agreement.

46. Due to Cornerstone’s fraudulent misrepresentations, Plaintiff has suffered
consequential and approximate damages in an amount to be proven at the time of trial.

FOURTH CAUSE OF ACTION
[Unjust Enrichment]

47.  Plaintiffrealleges the allegations in Paragraphs 1-46 above and incorporates the same
herein By reference as if set forth fully.

48,  Plaintiff, utilizing his experience, knowledge and contacts in the finance industry,
introduced Cornerstone to the underlying construction and subdivision project, as well as provided
capital to Comerstone. In exchange, Plaintiff anticipated receiving a promissory note and deed of
trust securing the sums lent through the real property described herein, with such repayment terms
to include, but not limited to, the repayment of the sums lent, including interest and $750.00 per lot

as outlined above. 1 45
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49.  Cormnerstone has failed and refused and continues to fail and to refuse to provide to
Plaintiff the promised promissory note and deed of trust.

50.  Additionally, Cornerstone has retained Plaintiff’s monies and has failed and refused
and continues to fail and to refuse to pay to Plaintiff the $750.00 per lot sold.

51.  Plaintiffis entitled to the value of the benefit bestowed upon Cornerstone as a result
of Plaintiff’s loan.

FIFTH CAUSE OF ACTION
[Breach of Covenant of Gooed Faith and Fair Dealing]

52.  Plaintiffrealleges the ailegations in Paragraphs 1-51 above and incorporates the same
herein by reference as if set forth fully.

53.  Thereis implied in the contract between the parties a covenant of good faith and fair
dealing on the part of Cornerstone to pay Plaintiff and provide Plaintiff with a promissory note and
deed of trust in accordance with the agreement reached between the parties so that Plaintiff may
obtain all benefits available to it under the contract.

54.  Through the actions alieged above, Comerstone has materially breached the covenant
of good faith and fair dealing.

55. As a result of said breach, Plaintiff has been damaged in the amount which is
currently unknown and which is to be proven at the time of trial.

SIXTH CAUSE OF ACTION
[Fraudulent Conveyance]

56.  Plaintiffrealleges the allegations in Paragraphs 1-55 above and incorporates the same

herein by reference as if set forth fully.
57. After the filing of suit in this matter, Scott Tallman, the sole remaining member of

Cornerstone, dissolved the Cornerstone Utah limited liability corporation and formed Cornerstone

as an [daho limited liability company.



58.  When Cornerstone (Idaho) was formed, Cornerstone (Idaho) did not adopt or transfer
any of the I_iabiiities of Cornerstone (Utah) into Comerstone (Idaho).

59.  When Cornerstone (Idaho) was formed, the development property which is the subject
matter of this suit was transferred from Cornerstone (Utah) to Cornerstone (Idahe), rendering
Cornerstone (Utah) insolvent.

60.  The foregoing actions by Cormerstone satisfy all the elements necessary to evidence
and maintain a claim or cause of action for fraudulent conveyance as provided in 1.C. 55-913.

61.  As aresult of Comnerstone’s actions, Plaintiff has been harmed as the main asset of
Cornerstone (Utah) has been transferred to Cornerstone (Idaho), rendering Cornerstone (Utah)
insolvent.

62.  Plaintiff is entitled to this Court’s judgment, awarding Plaintiff relief as provided in
1.C. 55-916 and 1.C. 55-917.

ATTORNEY S’ FEES

It has been necessary for Plaintiff to employ counsel to represent it in this action and has
obligated itself to pay reasonable fees for such services. Pursuant to Idaho Code § 12-120(3)
Cornerstone [ is obligated for payment of attorney’s fees and costs incurred by Plaintiff to prosecute

this action.

DEMAND FOR JURY TRIAL

Plaintiff demands a trial by jury on all issues so triable.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays for Judgment and Decree of this Court as follows:
A. That the Court find that a valid contract existed between the parties with regard to the

payment and real property described herein and that Cornerstone has breached this contract;
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B. That Cornerstone should be immediately required to provide to Plaintiff a promissory
note, together with a deed of trust securing the promissory note with the real property described
above;

C. That Cornerstone be immediately required to pay to Plaintiff $750.00 per lot sold and
to be sold by Cornerstone in the development describe above;

D, Alternatively, Cornerstone be ordered to pay to Plaintiff the value of the benefit
bestowed upon Cornerstone resulting from the loan from Plaintiff;

E. That Plaintiff recover from Cormnerstone all of its attorney fees associated with this
action;

F. That Plaintiff recover from Cornerstone all of ifs costs and expenses associated with
this action; and

G. That Plaintiff receive this Court’s judgment, awarding Plaintiff relief as provided in

LC. 55-916 and 1.C. 55-917.

H. For all other relief that the Court deems just and proper under these premises.

DATED this ?j day of October, 2007.

RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED

)/

STEPHEN J. MUHONEN
Attorney for Plaintiff




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 31 day of October, 2007, I served a true and correct copy
of the above and foregoing document to the following person(s) as follows:

Penelope North-Shaul MS. Mail

DUNN LAW OFFICES, PLLC ‘ Postage Prepaid

P. 0. Box 277 [ 1 Hand Delivery

Rigby, Idaho 83442 [ ] Overmnight Mail
[ ] Facsimile — 745-8160
[ ] Email

Winston V. Beard -

Michael Gaffney U. S. Mail

BEARD ST. CLAIR GAFFNEY P.A. Postage Prepaid

2105 Coronado Street { 1 Hand Delivery

Idaho Falls, Idaho 83404-7495 [ 1 Overnight Mail
[ ] Facsimile-— 529-9732
I 1 Email

il

STEPHEN J. MUHONEN
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CornerStone Home Builders, LLC

Ogden, UT - idaho Falls, ID

VIA FAGCSIMILE: 801.571.4226 Total Pages: 16

To: Curtis DeYoung

From: Brad Kendrick

Date: January 18, 2005

Subject: APS / Comerstone Subdivision Financial Reconcitiation

Curtis,

Enclosed, please find the accounting for.the Comer Stone Subdivision based on
a compliation of your records and ours. Please take a minute and look this over
1o make sure that we have covered averything and lo ensure that you agree with
the numbers.

Let's discuss when you have time.

Brad

EXHIBIT C

-y
o
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Apr 07 05 11:2S53 Corner Stone Group

Corner Stone Homebuilders, LLC

APS Financial Reconciliation

Monies Recgived by Corner Stone from APS

Apfil 7, 2006

DATE AMOUNT
9.30.03 $226,238.70
11.05.03 $ 49.476.30
12.05.03 $ 75128:33
1.13.04 $ 76,280.28
1.13.04 § 1795191
2.28.04 $ 108.318.61
2.26,04 3 19,749.28
Total $ 864,923.01

Monies Paid to APS from Corner Stone

DATE AMOUNT
- 4.26.04 $ 26,400.46
5.15,04 $ 97.066.14
8.03,04 $ 48,000.00
10.18.04 $37,602.39
1.28,08 $ 25,000.00
3.16.05 $ 15,000.00
4.01.05 $ 15,000.00
Total $ g%m.ss
3465 A
51208 # 0607
123008 # 100,000
Balance Owing:

$564,123.41 {leas) $264,068.99 = $300,064.42 -

801-473~-03498

dozz2/024

Jan. 19 2006 B1:3%PH P3
Fage 2

p.2

- { Therefore the Note amount and recorded Lien position should be $_§gg_,_9_51.12___|




2003 - ($ 275,695,00)
Qctober: ($226,218.70) = §1,885.16
November: ($49,476.30) $343.59 + $1,855.16 = §2,108.75
December: ($275,608) = §2,287 46

Total Interast owed for 2003« § 6,.384.37

2004 - ($ 300,054.42)
Total Intevest owed for Z004 - $ 30,005.44

2005 — ($300,054.42)

January: $ 2,500.45
February:  $2,5004$
March: $ 250045
April; $2,50045

Total owed (o date) for 2005 - $10,001.80

pal & Interest $346.443.03

g

of Apfil 2

Grand Tof
(As of end

Regarding the NOTE amount - Based on the above numbers, the note amount
shoukd be $ 300,054.42. 1 would now like to get the Note and Deed of Trust
recorded, in APS's name, if we all agree on this amount. '

Regarding the equity intsreat in the project to APS - | have searched my
notes, and literally every file | have, but have found nothing. However, |
specifically recall that we all discussed and agread to an equity participation of
gither $550 or $725 per home to APS. | am therefore propoesing a payment of
$625 per home which woukd equate to $175,000 to you as an equity participant
on the Single Family Homes and roughly $20,000 on the Muiti-Family Units, for a
total of $195,000. However, the last thing | want to do is short change you.
Therefore i you remember the number o be different, then let me know.

. 027282007 10:33 FAX 2085297710 BONN CTY COURTS ldho23/024
- " FROM @ AMERICAN PENSION :,cﬁw:.': NC O PHONE ND, 801 571 272 . Jan, 19 2006 61:40PM P4
: Buewcslveads: ar) Tros 11!54}\!&;'\,-/ B0 47T O3S -> Americsn !"‘i'v*" LM Barvical Page =
Apr 07 05 11:2%5% Corner Stone Group 801-475-0398 p.3
Page Two,
Comer Stone / APS Revontiation
Interest Payment Calculations:



02/28/2007 10:34 FAX 2085297200 BONN CTY COURTS @o24/024

_ T FROM : AMERICAN PENSION . . ~NC PHONE NO. @ €81 571 2712 Jan. 19 2006 811400M PS5
Neceivaed: 47 7768 1118480 801 475 DANA > Amerikan Py’ on Servica; Page 4
fAipr 07 D5 11:28a Corner Stone Group 801-475-0388 Pt
Page Theee, ‘
Corner Sione f APS ReconciBation
Immediate Funding Needs -

1. Spec Homes — The 26 spec homes that we currently have under
construction have all sold and we have an additional 26 lots in Phase )i
for epec homes that we need to begin construction on. (see enclosed
cost break downs) Addendum "A”

2. Four Plexas - The area formery known as “Tomaxdo Alley” or
*Dysfunctional Double Wide Row” is now ¢lear of all but three double
wides and we ana ready to beglin construction onh the eight (8) four-
plexes that we have designed for that section of the development.

I have enclosed a cost breakdown and basic plan overview for your
review.

I will give you a call kater today to make sure you received all the pages in this
facsimile and to answer a2ny questions you may have. The project continues to
amaze us as to how quickly it is moving along and how well the homes are
selling.

We truly appreciate your support and help on this project.

€. 807.390.1751
F: 801.475.0396

BBK/bms

Enclosures; {1} Single Family Home Cost Break Downs
{2) Multi Family Cost Bresik Downs
(3) Muki Family Plan Overview
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Daniel C. Green (ISB No. 3213) e AT Y
Stephen J. Muhonen (ISB No. 6689) >
RACINE, OLSON, NYE, BUDGE STz 4.

& BAILEY, CHARTERED nY13
P.O. Box 1391

Pocatello, Idaho 83204-1391
Telephone: (208) 232-6101
Fax: (208) 232-6109

Attorneys for Plaintiffs.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, INC.;) Case No. CV-06-140
DREW DOWNS; CURTIS L. DEYOUNG:)
HARRY SEGURA; DEAN G. DEYOUNG;)
E. DALE HENDERSON,

JUDGMENT
Plaintifs,

Vs,

CORNERSTONE HOME BUILDERS,
LLC, a Utah Limited Liability Company;
CORNERSTONE HOME BUILDERS, a
Idaho Limited Liability Company,

Defendants.

b Sir” Nae N S S N N N Y e N’ S’

This matter came on for trial on the 28", 29 and 30“h of August, 2007. After the close of
evidence, Plaintiffs moved orally pursuant to LR.C.P. 15(b) to amend their complaint to conform to
the evidence presented at trial to add a claim for fraudulent conveyance. The Court then ordered the
parties to submit proposed findings of facts and conclusions of law, which were done so on
September 13, 2007.

Based upon the evidence admitted at trial, including the Court’s evaluation of the credibility

of the witnesses, pursuant to [.R.C.P. 52(a) and those reasons as outlined in this Court’s Findings

JUDGMENT - Page | 1 3
'™



of Fact and Conclusions of Law dated September 28, 2007 and this Court’s Order dated September
28,2007, the Court hereby orders that Plaintiffs DREW DOWNS, CURTIS L. DEYOUNG, HARRY
SEGURA, DEAN G. DEYOUNG AND E. DALE HENDERSON«(¢Plaintiffs”) are entitled to
Judgment against said Defendants. Plaintiff AMERICAN PENSION SERVICES, INC. is not
entitled to a recovery in this matter. |

WHEREFORE, by virtue of the law and by reason of the premises aforesaid;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the aforementioned
Plaintiffs have and recover from Defendants, CORNERSTONE HOME BUILDERS, LLC, a Utah
Limited Liability Company and CORNERSTONE HOME BUILDERS, LLC, a Idaho Limited
Liability Company (“Defendants”™) as follows:

1. ONE HUNDRED FIVE THOUSAND, SEVEN HUNDRED FIFTY DOLLARS
($105,750.00) lawful money of the United States of America, which represents the sale of 141 lots
at $750.00 per lot previously sold by Defendants , and;

2. Defendants shall immediately provide a deed of trust to Plaintiffs on the remaining
seventy-one (71) lots in the subdivision to secure Defendant’s performance of paying $750.00 per
lot on a total of 212 lots, at the future closings of said seventy-one (71) lots in the subdivision, and;

3. Comerstone Home Builders, LLC, an Idaho Limited Liability Company is joined as
a Defendant with Cornerstone Home Builders, LLC, a Utah Limited Liability Company, to this
Judgment, and;

4. Pursuant to 1.C, 55-916(c) and 1.C. 55-917(2), Plaintiffs are awarded an injunction
against Defendants preventing Defendants from further disposition, sale or transfer of the real
property as further identified in Exhibit A, attached hereto, excluding the lots sold as of the date of

Aatisdied or
entry of this judgment, until such time that Defendants have presided-and recorded a deed of trust

JUDGMENT - Page 2



in Plaintiff’s favor, securing the amount necessary to satisfy this judgment includin, cig post Judgment
st ed g Set e vs edaons
interest, and pre and post judgment reasonable attorney’s fees and costs and; bond for ﬁpr%
5. Plaintiffs shall be entitled to reasonable attorney fees and costs to be determined in
accordance with LR.C.P. 54, and;
6. Said total Judgment shall accrue interest at the statutory rate from the date of

Judgment until satisfied. Further, that Plaintiffs have execution hereon and recover costs incurred

for said execution.

DATED this /€ day of October, 2007.

/ZméHARD T.ST. CLARR
Seventh District Judge

JUDGMENT - Page 3
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CLERK’S CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the l&d&y of October, 2007, I served a true and correct copy
of the above and foregoing document to the following person(s) as follows:

Stephen J. Muhonen [ \/{ U. S. Mail

RACINE OLSON NYE Postage Prepaid

BUDGE & BAILEY CHARTERED [ 1 Hand Delivery

P. O. Box 1391 [ ] Ovemight Mail

Pocatello, Idaho 83204-1391 [ ] Facsimile — 232-6109
[ ] Email

Penelope North-Shaul [ u/ U. S. Mail

DUNN LAW OFFICES, PLLC Postage Prepaid

P. O.Box 277 [ ] Hand Delivery

Rigby, Idaho 83442 [ ] Overnight Mail
[ ] Facsimile— 745-8160
[ ] Email

Winston V. Beard [ V]/U. S. Mail

Michael Gaffney Postage Prepaid

BEARD ST. CLAIR GAFFNEY P.A. [ 1 Hand Delivery

2105 Coronado Street [ 1 Overnight Mail

Idaho Falls, Idaho 83404-7495 [ | Facsimile — 529-9732
i ] Email

e

CLERK

JUDGMENT - Page 4



EXHIBIT A"

TRACT 1

Lot 1, Block 113 Lots 1 through 10, Block 12; Lots 10/ through 18, Block 10 and Let 14,
Block 5; Cornersione Comimumity, Division No. 1, to the County of Bonneville, State of
Idahe, according to the recorded plat thereof.

EXCEPTING THEREFROM ALL OF THE FOLLOWING ﬁESCRIBED
PROPERTY:

1. The West 17.0 feet of Lot 10, snid Block 12, being more particularly
described as follows: Beginning at the Southwest Corner of said Lot 10;
running thence N89'57'04"E along the South lie of Lot 10, 17.0 feet;
thence NO"02°56"W 100,60 feet to the North lne of Lot 18; thence
S89°57°04"W aleng the North line of Lot 10, 17.0 feet to the Noxthwest
Corner thereof; thence §0°02°56"E glong the West line of Lot 10, 100.00
feet to the point of begluning,

AND: Lot 12, Lots 13 through 18, snd Lots 20 through 22, Block 7 and Lois 1 throuph
5, Lots 7 through 10 and Lot 12, Bleck 8, Lincoln Park Subdivision, Division No. 4, to
the County of Bonneville, State of Idaho, according to the recorded plat thereof.

AND: Lot 7, Block 5, Lincoln Park Subdivigion, Division No. 5, First Amended, to the
County of Bonneville, State of Tdaho, according to the recorded plat thereof,

AND: Lois 5 through %, and Lofs 12 through 16, Block 6, Lincoln Park Subdivision,
Division No. 5, to the County of Bonneville, State of Idaho, according to the recorded
plat thereof,

TRACT II:

Lots 1 through 20, Block 1; Lots 1 through 21, Block 2; Lots § and 9, Block 9; Lots 8
and 9, Block 8; Lots 7 and 8, Bleck 10 and Lots 1 through 4, Block 3, Cornerstone
Community, Division Ne. 1, to the County of Bonneville, State of Idaho, aceording to the
recorded plat thereof

EXCEPTING THEREFROM ALL OF THE FOLLOWING DESCRIBED
PROFPERTY: :

a The North 30.0 feet of Lot &, said Block 10, being more particularly
described as follows: Beglnning at the Northwest Corner of Lot 8; runaing
thence S6°02°56"E along the West Hne of Lot 8, 30.0 feet; thence
89°3T'04"E 91.5) feet to the Enst Yine of Lot 8; thence NO'02°56"W along
the Last line of Lot 8, 30.0 feet fo the Northeast Corner thereof; thence
889°5704"W along the North line of Lot 8, 91.52 feet to the point of
beginning, ‘

TRACT IIT:

Lots 1 through 6, Block 10 Lots 1 through 7 and Lots 10 through 16, Block 9; Lots 1
through 7 and Lets 10 through 16, Block 8; Lot 5, Block 3; Lets 4 through 7, Block 4;
and Lots 5 through 13, Block 5, Cornerstone Community, Division No. 1, to the County
of Bonneville, State of Idaho, according to the recorded plat thereof.

ALSO:

Begimning at the Southeast Corner of Lot 1, Block 3 of Cornerstone Community,
Division 1, to the County of Bonneville, State of Tdaho; thence N00702’56"W 236.31 feet

wn/Cosperstonel.egal
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to the Southwest Corner of Lot 5, Block 3 of said Cornerstone Community, Division 1;
thence N89'57°04"E 115.0D feet to the Southeast Corner of said Lot 5; thence
500°02°56"E 17.00 feet; thence NB957'04"E 426.54 feet, more or less, to the East line of
Stevens Drive a5 shown on Cornerstone Community, Division 1, to.the County of
Bonneville, State of Y¥daho; thence Southerly along the East line of a ntllities easement as
deseribed in Instrument No. 1075440 records of Bonneville County, to the Northwest
Corner of Lot 1, Block 5, Lincoln Park Subdivision, Division Namber 1, to the County
of Bonneville, State of Idaho} thence NS7°19°04°Y'W 470,50 feet, more or less, slong the
North line of Lincoln Park Subdivision, Division Number 1 to the Southeast Corner of
Lot 1, Black 3 of Cornerstene Conmuanity, Division 1 to the County of Bonneville, State
of Idaho, and the point of beginning,

EXCEPTING THEREFROM ALL OF THE FOLLOWING DESCRIBED
PROPERTY:

Beginning at the Northwest Corner of Lot 1, Bleck 4, Lincoln Park
Subdivision, Division Number 1, to the County of Bomneville, State of
Fdaho; running thence S87°19°04"E 240,28 feet along the North line of said
Linceln Park Subdivision, Division 1, t¢ the Northeast Corner of Lot 3,
Block 4 of said Lincoln Park Subdivision; thence NG"02°56"W 80.080;
thence N87'19704"W 240,28 feet; thence 80°02°56"E 80.00 feet to the point

of beginning.
TRACT IV:

Beginning at & point fhat js S87°10°42"E 990,00 feet along the Section line from the
Northwest Corner of Section 14, Township 2 North, Range 38 East of the Boise
Meridian, Bonneville County, Idaho, running thence S87°10°42"E 825.00 feet to an
existing fence line; thence S0°B4°33"E along said fence 2640.00 feet to the South line of
the Northwest Qaarter of said Section 14; thence N87°19'04'"W 825,00 feet along sald
South Hne; thence North 2640.00 feet to the point of beginning,

EXCEPTING THEREFROM ALL OF THE FOLLOWING DESCRIBED
PROPERTIES: :

a, Beginning at the Southeast Corner of Lot 1, Block 3 of Cornerstone
Community, Division 1, to the County of Bonneville, State of Idaho; thence
NOO°02°56'"W 236.31 feet to the Southwest Corner of Lot 5, Block 3 of said
Cornerstone Commaunity, Division 1; thence N89'57°04"E 115.00 feet to the
Southeast Corner of said Lot 5; thence S00°02°56"E 17.00 feet; thence
N89°57°04"E 426.54 feet, more or less, to the East line of Stevens Drive as
shown en Cornerstone Community, Division 1, to the County of
Bonneville, State of Idaho; thence Sontherly slong the East line of a
utilities easement as described in fnstrament No, 1075449 records of
Bonneville County, to the Northwest Corner of Lot 1, Block 5, Lincoln
Park Subdivision, Divisgion Nuwmber 1, to the County of Bouneville, State of
idaho; thence N87°19°04""W 470.50 feet, more or less, along the North line
of Lincoln Park Subdivision, Division Number 1 to the Southeast Corner
of Lot 1, Block 3 of Cornerstone Comuuusnity, Division 1 te the County af
Bonneville, State of Idaho, and the point of beginning.

b. Beginning at a peint that is $87°10°42"E 1464.56 feet along the Section line
from the Northwest Corner of Section 14, Township 2 Nerth, Ranpe 38
East of the Boise Meridian, Bonneville County, Idahe; running thence
587°10°42"E 350.40 feet nlong said Section Kine to an existing fence line
extended; thence S0°04°33"E 777.00 fect along snid fence line; thence
N89°35°27"W 350.00 feet; thence NO'04°33"E 793,79 feet to the point of
beginning.

woiComerslonelogal -
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€ Beginning at a point that is $87°10°42"E 1464,56 feet along the Section Hne
and §0°04°33"W 793,78 feet from the Northwest Corner of Section 14,
Township 2 North, Range 38 East of the Boise Meridian, Bonneville
County, Idaho; ronning thence S14°27°08"W 36.16 feet; thence
§89°55'27"E 358.97 feet to an existing fénce; thence NO04°33"E 35.60 feet
along sald fence; thence N89'55°27"W 350,00 feet to the point of
beginning.

d. That portion of the following describéd property lying within the
boundaries of the above legal description; Lincoln Park Subdivision,
Division Nos. 1, 3, 4, and 5 and Linceln Park Subdivision, Division No, 5,
First Amended, to the County of Bnnnevﬂ!e, State of Idahe, accurdmg to
the recorded plats thereof,

e That portion of the following described property lying within the
boundaries of the above legal description: Cornerstone Community,
Division No. 1, to the County of Bonneville, State of Idahe, according to
the recorded plag thereof.

f That portion of the above described property lying North of Cornerstone
Community, Division No. 1, aed West of Lincoln Park Suabdivision,
Brivision Neo. 4, to the County of Bonnevilie, State of Idaho, according to
the recorded plat thereof.

TRACT IV: _
Lot 29’ & West 5 feet of Lot 28, Block 1:

Lot 29, Block 1, Cornersione Community, Division No. 1, to the County of
Bonneville, State of Idaho, according to the recorded plat thereof.

AND ALSO the West 5 feet of Lot 28, said Block 1, being more particularly
described as follows: Beginming at the Southwest corner of said Lot 28; and
running thence N0B°02°56"W along the West line of Lot 28, 100.0 feet to the
Northwest corner thereof) thence N89'57°04"E along the Noxth Iine of Lot 28, 5.0
feet: thente S0°02°56"E100.0 feet to the South line of Lot 28; thence -
S89°57°04"W along said Sonth line, 5.0 feet to the Polnt of Beginning.

East 85 feet of Lot 28 & West 5 feet of Lot 27, Block 1:

The East 55.0 teet of Lot 28, and the West 5.0 feet of Lot 27, Block 1,
Cornerstone Conununity, Division No. 1, to the County of Benneville, State of
Ilahe, according to the recorded plat thereof, and being more particularly
described as follows: Bepginning at the Southeast corney of said Lot 28; and
running thence N89°'57°04"E along the South line of Lot 27, 5.0 feet; thence
NO“02'56"W 100.0 feet to the North line of Lot 27; thence S89°57°04"W along the
North line of Lot 27 extended, 60 feet to a point on the North line of said Lot 28;
thence 80°02*56"E 100.0 feet to the South line of Lot 28; thence N3O 57°04"E
along said South line 55,0 feet to the Southeast corner of Lot 28, said pofnt being
the Point of Beginning.

East 85 feet of Lot 27 & West S feet of Lot 26, Block 1:

The East 55.0 feet of Lot 27, and the West 5.0 feet of Lot 26, Block 1,
Cornerstone Community, Division No. 1, te the County of Bonneville, State of
Idaho, according to the recorded plat thereof, and being more partienlarly
described as follows: Beginning at the Seuthwest corner of said Lot 26; and
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running thence N89°57°84"E sleng the South line of Lot 26, 5.0 feet; thence
NO"92°56"W 100.0 feet to the North line of Lot 26; fhence 889°57°04"W along the
Nerth line of Lot 26 extended, 60 feet to 2 point on the North line of said Lot 27;
thence $0°02°56"E 100.0 feet to the South fine of Lot 27; thence N8 §7'04"E
alopg said South line 55.0 feet to the Southeast corner of Lot 27, said point being
the Point of Beginning,

East 55 feet pf Lot 26 & West 5 feet of Lot 25, Block 1:

The Bast 55.6 feet of Lot 26, and the West 5.0 feet of Lot 25, Block 1,
Cornerstone Community, Division Ne. 1, to the County of Bonneville, State of
Idaho, according to the recorded plat thereof, and being more particularly
described as follows: Bepinning at¢ the Southwest corner of said Lot 25; and
runming thence NB9'87°04"E along the South line of Lot 25, 5.0 feet; thence
N6°62’56"W 100.0 feet to the Nerth lne of Lot 25; thence S89°57'04"W along the
North line of Lot 25 extended, 60 feet to a point on the North line of said Lot 263
thence S0°02°56"E 100.0 feet to the South line of Lot 26; thence N8 57T°04"E

. along said Sonth line 55.0 feet to the Southenst corner of Lot 26, said point being
the Point of Beginning.

East 55 feet of Lot 25; West 5 feet of Lot 24 and the West 5 feet of the North 34.05 feet
of Lot 23, Block 1:

A portion of Lots 23, 24 and 25, Block 1, Cernersione Comamunity, Division No.
1, to the County of Bonneville, State of Idahe, nccording to the recorded plat
thereof, and being more particalarly described as follows: Beginning at the
Southeast corner of Lot 25; and vunning thence $89°57704"W along the South
line of Lot 25, S50 feet; thence NO02°56™W 100,0 feet to the North line of Lot
25; thence N89°5704"E along the North line of Lot 25 extended, 60 feet to a
point on the North Hne of said Lot 24; thence S0°02°56"E 160.0 feet; thence
889°57704"'W 5,0 feet to the Southeast corner of Lot 25, said point being the

Polnt of Beginuing,

Lot 24, less the West 5 feet: North 34.058 feet of Lot 23, less the West 5 feet, Block 1:

A portien of Lots 23 & 24, Block 1, Cornerstone Community, Division No, 1, to
the County of Bonneviile, State of Idaho, according to the recorded plat thercof,
and being more particnlarly described as follows: Beginning at a point that is
N89"5704"E 5,0 feet from the Southeast corner of Lot 25; and running thence
NB89"57°04"E, parallel to the South line of Lot 24, 97.31 feet t the East line of
Lot 23; thence NO'02°58"W 80.0 feet along the East line of Lots 23 and 24;
thence N45°02°56""W 28,28 feet; thence S89°57°04"W 77,31 feet, to a point that is
§ feet East (measured along the North line of Lot 24} from the Northwest Corner
of said Lot 24; thence 80°02°58"E 100 feet to the point of beginning.

Lot 23, Tess the North 34.05 feet angd the West 5 feet and Lot 22, less the West 5 feet,
Block 1:

A portion of Lets 22 & 23, Block 1, Cornerstone Community, Division No. 1, to
the County of Bonneville, State of Idahe, according to the recorded plat thereof,
and being more particularly described ag follows: Beginning at a point that is
N§9°57'04"E 5.0 from ihe Southeast corner of Lot 25; and running thence
NB9°57°04"E, parallel to the Sonth line of Lot 24, 97.31 feet to the FKast line of
Lot 23; thence 50°02°58"E along the East line of Lots 23 and 22, 85 feet; thence
544°37°04"W 28.28 feet; thence 889°57°04"W 77.31 feet, to a point that is § feet
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East (measured along the South line of Lot 22) from the Southwest Corner of
said Lot 22; thence NO'02'58"W 105 feet to the point of beginning.

Lot 21: the West 5 feet of the South 25.95 feet of Lot'23 and the West 5 feet of Lot 22,
Bloek bt e e e .

Lot 21, Block 1, Conerstone Community, Division No. 1, to the county of
Bonneville, State of Idaho, according to the recorded plat thereof.

AND ALSO the West 5 feet of Lot 22 and the West 5 feet of the South 25,95 feet
of Lot 23, Block 1, Cornerstonte Conpnunity, Division No, 1, to the County of
Bonnevilie, State of Idaho, according te the recorded plat thereof, and being more
particularly described as follows: Beginming. at the Southwest corner of Lot 22;
and remning thence NB9"57°04"E along the Souih line of Lot 22, 5.0 feet; thence
NO"02°56"W 105.0 feet; thence S89°57°04"W 5 feet to the Northeast corner of Lot
21; thenge S0°02°58"E 105.00 along the East line of Lot 21, to the point of
beginning,

EXCLUDING THE LOTS SOLD AS OF THE DATE OF ENTRY OF JUDGMENT
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BOMMEYT LD COUMTY

DUNN LAW OFFICES, PLLC.

Robin D. Dutn, Esq., ISB Ne. 2903 B N Rt
Penny Notth Shaul, Esq., No. 4993 :

Aumy Sheets, Esq., ISB No. 5899

P.O. Box 277

477 Pleasant Country Lane

Rigby, ID 83442

(208) 745-9202 (1)

(208) 745-8160 (f)

Winston V. Beatd, ISB No. 138
Michael Gaffuey ISB No. 3558
BEARD ST. CLAIR GAFFINEY P.A.
2105 Coronado Street

Idaho Falls, TD 83404-7495
Telephone: (208) 523-5171

Facsimile: (208) 529-9732

Emaily winston@heardstclair.com.

Attorneys for Defendant

IN'THE DISTRICT COURT OF THE SEVENTEH JUDICIAL DISTRICT OF THE
STATE OF IDAHQO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, Case No. CV-06-140
INC.; DREW DOWNS; CURTIS
DEYQUNG; HARRY SEGURA;
DEAN DEYOUNG; and

E. DALE HENDERSON,
OBJECTION TO

Plaintiffs, PROPOSED JUDGMENT

VE.

CORNERSTONE HOME BUILDERS,
LLC.,

Defendant.

OBJECTION TO
PROPOSED JUDGMENT



0CT/04/2007/THU 04:53 PM DUNN " OFFICES FAX No. 208745" ) P, 003

COMES NOW, Defendant, by and through the undersigned, and hereby objects to
Plaintiffs’ ptoposed Judgment submitted to the Coutt for signatute on October 3, 2007, on
the basis that Plaintiffs’ ptoposed Judgment, as cuttently drafted, fails to conform to the
Coutt’s Findings of Pact and Conclusions of Law entered on Septernber 28, 2007, Plaintiffs’
proposed Judgment is inappropriate as follows:

1 In Paragraph 2 of their proposed Judgment, Plaintiffs propose the following:
“Defendants shall immediately provide a deed of trust to Plaintiffs on the remaining
seventy-one (71) lots in the subdivision to secute Defendants’ pesformance of paying $750.00
per lot on a total of 212 lots, at the future closings of said seventy-one (71) lots it the
subdivision”, The Court’s Conclusion of Law, Paragraph B, indicates Plaintiffs ate
“entitled to a judgment”? in the amount of $105,750.000 ($750.00 per lot x 141 lots already sold
within Cotnetstone Comumunity Subdivision). The Court’s Conclusion of Law, Paragraph 9,
indicates Plaintiffs are entitled to “a deed of trust on remaining lots to secure its
performance of paying $750.00 per lot at the fature closings of remaining lots it the o
subdivigion®. This Coutt did nof authotize or order 2 Deed of Trust in favor of Plaintiffs
secuting the $105,750.00, plus paymment on future sales, on the temaining 71 Jots, As such, ;5
Plaintiffs’ proposed Judgment fails to reflect the Court’s ruling. Fuxthaﬂno?e, the proposed
Judgment fails to provide a date certain regarding when the obligation to provide a deed of
trust is to occut, and which entity is to prepare such document.

2. In Paragraph 4 of theit proposed Judgment, Plaintiffs propose the following:;;tlll
“Purguant to 1.C. §55-916(c) and L.C. §55-917(2), Plaintiffs are awarded an injunction against

Defendants preventing Defendants from farther disposition, sale or transfer of the real

OBJECTION TO
PROPOSED JUDGMENT
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properiy as further identified in Exhibit A, attached heteto, excluding the lots sold as of the
date of entty of this judgment, until such time as Defendants bave provided and tecotded a
deed of trust in Plaintiffs favor, secuting the amount necessary to saﬁsfy this judgment, .-
including post-judgment interest, and pre and post judgment reasonable attorney’s fees and
costs”. This Court has not made a finding that Defendant engaged in a fraudulent
conveyance. Furthet, this Court has not reached a legal conclusion that Plaintiffs are
entitled to an injunction pursuant to L.C, §§5~916(c) and L.C. §55-917(2). As such, inclusion
of injunctive relief in Plaintiffs’ proposed Judgment is inappropriate and not supported by
this Court’s written decision dated September 28, 2007, It follows that pre- and post-
judgment attorney’s fees and costs relating to the same are not appropriate as well -

3. The Plaintiffs’ proposed Judémeut as written fails to designate and appottion,
the atnount of money datnages owed to each separate Plaintiff, as required under IRCP _ ,
58(a), and as construed by Idaho cage law, The fact that each individual plaintiff is not |
awarded 2 sum certain is going to lead to both procedural and substantive problems for the
Defendant. For example, it is impossible at this point to determine who the prevailing pa?}y
is wnder IRCP 68. An offer of judgment was filed on August 10, 2007, by the Defendant, and
there is no designation as to separate plaintiffs® proportionate shates of the money

judgment. Itis therefore impossible fot the Coutt and the parties to determine the actual

sutn owed to each separate plaintiff, Essentially, what this proposed Judgment does is

3

exposes Defendant to potential conflicting claims for money damages by each of the

S1A0

plaintiffs, which further exposes the Defendant to litigation, including a possible

interpleader action since is no evidence of any binding agreement between the plaintiffs

OBJECTION TO
PROPOSED JUDGMENT
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regarding each plaintiff's proportionate share of the money judgment.
Otal argument is requested.

DATED this _Z Zday of October, 2007,

Y

P. 005

Penny Notth'Shaul, Esq,
DUNN LAW 017171(:35 }?LLC

OBJECTION TO
PROPOSED JUDGMENT
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CERTIFICATE OF SERVICE
I HEREBY CERTIEFY that on the ﬂ day of October, 2007, a triie and correct
copy of the foregoing was delivered to the following persons(s) by:
Hand Delivery
xx _ Postage-prepaid mail
XX~ Facsimile Trangmission

VZM%&/

Penny Nogth Shaul, Esq. )
DUNN LAW OFFICES, PLLC

Stephen J. Muhonen, Esq.
RACINE OLSON NYE BUDGE
& BAILEY, CHTD.

P.0. Box 1391

Pocatello, 1D 83204

Winston V. Beard, Esq.

Michael Gaffney, Esd.

BEARD ST. CLAIR GAFFNEY P.A.
2105 Coronado Stureet

Idaho Fallg, Idaho 834047495

OBJECTION TO
PROPOSED JUDGMENT

1003
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DUNN LAW OFFICES, PLLC

Robin D. Dunn, Esq., ISN No. 2903
Penny North Shaul, Esq., ISB No. 4993
David L. Brown, Esq., ISB No. 7430
PO Box 277

477 Pleasant Country Lane

Rigby, 1D 83442

Telephone: (208) 745-9202

Facsimile: (208) 745-8160

Winston V. Beard, Esq,, ISB No., 1138
Michael D. Gafiney, Esq., ISB No. 3558
BEARD ST. CLAIR GAFENEY PA
2105 Coronado Strect

Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171

Facsimile: (208) 529-9732

Attorney for Defendant

PR0e B2e 8732

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO

AMERICAN PENSION SERVICE, INC.,
Plaintiff,
VSs.

CORNERSTONE HOME BUILDERS,
LLC

Defendant.

Case No.: CV-06-140

DEFENDANT'S ANSWER TO SECOND
AMENDED COMPLAINT

Comes now the Defendant, Comerstone Home Buiiders; LLC, a Utah limited

liability company, and Comerstone Home Builders, an Idaho limited liability comnpany,

and answers the Plaintiff’s Second Amended Complaint as follows:

Defendant’s Answer to Second Amended Complaint Page 1

#
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1. Any paragraph of the Second Amended Cornplaint not expressly admitted is

hereby denied.

2. The paragraphs 1 through 55 have been answered in the Defendant’s Answer
to the First Amended Complaint and those adinissions, denials or objections are
incorporated fully herein, a copy of that Answer is attached and also incorporated fully

herein. LN

3. The answering Defendant hereby denies paragraphs 56, 57, 58, 59, 60, 61 and

62 of the Second Amended Complaint.
AFFIRMATIVE DEFENSES
1. The Plaintiff’s claim is barred by the relevant statute of limitations.
2. The Plaintiff's claim is barred by estoppel.
3. The Plaintiff’s claim is barred by failure of consideration.
4. The Plaintiff’s claim is barred by illegality.
5. The Plaintiff’s claim is barred by failure to state a claim.
PRAYER FOR RELIEF
The Defendant prays for judgment and decree of this Court as follows:
1. Dismissing the Plaintiff’s Sixth Cause of Action with prejudice;
2. The Defendant’s costs and attorney fees associated with defense of this action;

3. For all other relief that the Court deems just and proper under these

circumstances.

Defendant's Answer (0 Second Amended Complaint  Page 2

138
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JURY DEMAND

Pursuant to Rule 38, Idaho Rules of Civil Procedure, Plaintiff demands trial by

naﬁto a;ury
Dated: Odigbef 15,

7
L7

Winston V. B érd’ q,, ISB No., 1138
Michael D. afﬁle/y, Esq., ISB No. 355
Of Beard t. Clatr Gaffhey PA /

for Defendant 7
;

jury on all issues

Defendant's Answer to Second Amended Complaint Page 3

13
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CERTIFICATE OF SERVICE

1 certify I am a licensed attorney in the state of Idaho and on October 15, 2007, 1
served a true and correct copy of the DEFENDANT'S ANSWER TO SECOND
AMENDED COMPLAINT on the following by the method of delivery designated

below:

Stephen J. Muhonen [1u.s. Mail [l Hand-delivered Facsimile
Racine Olson Nye Budge & Bailey

PO Box 1391

Pocatello, ID 83204-1391

FAX: (208) 232-6109

Penny North Shaul [Jus. Mail []Hana-delivered LA Facsimile
Dunn Law QOffice

PO Box 277

Rigby, ID 83442

FAX: (208) 745-8160

Bonneville County Courthouse [(u.s Mail [} Hand-delivered Facsimile
605 N. Capital Avenue

Idaho Falls, 1D 83402

FAX: (208) 529-130

AVinston V. Beard, Fsq?, ISB No., 1138
Michael D, Caffhey, Esq., ISB No. 3558
Of BEARD ST. CLAIR GAFFNEY P
Attorney for Defendant

Defendant's Answer to Second Amended Complaint Page 4

140
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DUNN LAW OFFICES, PLLC

Robin D. Dunn, Esq., ISB No. 2903
Penny North Shaul, Esg., ISB No. 4993
David L. Brown, Esq., ISB No. 7430
P.O. Box 277

477 Pleasant Country Lane

Righy, ID 83442

(208) 745-9202 (1)

(208) 745-8160 ()

Winston V. Beard, Esq., ISB No. 1138
Michael Gaffney, Esq., ISB No. 3558
Lance J. Schuster, Esq., ISB No. 5404
BEARD ST. CLAIR GAFFNEY PA
2105 Coronado Sireet

Idaho Falls, ID 83404-7495
Telephone: (208) 523-5171

Facsimile: (208) 529-9732

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, ) Case No. CV-06-140
INC., )
)
Plaintiff, } MOTION TO DISALLOW COSTS AND
FEES / OBJECTION TO MEMORANDUM
OF FEES AND COSTS
)
vs. )
)
CORNERSTONE HOME BUILDERS, )
LLC., )
‘ )
Defendant. )
J

The defendant, Cornerstone Home Builders, LL.C (Comerstone), through counsel of

record respectfully objects to the Memorandum of Fees and Costs filed by the plaintiff.

Motion to Disallow Costs and Fees/ Objection to Memorandum of Fees and Cosls Page |

140/
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Specifically:

1. Cornerstone was the prevailing party on all matters regarding the original parties and
therefore objects to the entirety of the fee award on that basis. As the prevailing party as to those
parties, the plaintiff is not entitled to an award of fees and costs. In fact, any “new” parties to the
lawsuit were not properly brought into the suit. This provides ancther basis for Cornerstone to
object to fees incurred after the “addition” of those parties. Since Cornerstone prevailed in part
in its defense as to the original parties, the parties respectively prevailed in part and there is no
prevailing party in the action. Thus, the plaintiffs are not entitled to fees in this matter.

2. The judgment specifically states that “Plaintiff AMERICAN PENSION SERVICES, INC.
is not entitled to a recovery in this matter.” Thus, APS is not entitled to have any of its attorney
fees paid because it was not a prevailing party. The majority of the fees listed in the ©
Memorandum of Costs was for APS and were not incurred for the individual piaintiffs. Thus, v
the vast majority of the fees should not be awarded.

3. Cornerstone also objects to the award of fees in the amount requested because the costs

and fees were excessive given the subject matter and nature of the lawsuit.

DATED: October 18, 2007

Winston @'d N

Michael IV, Gafthey

Of BEARD ST. CLAIR GAFFNEY PA
Attorneys for Defendant

Motion to Disallow Costs and Fees/ Objection to Memorandum of Fees and Costs Page 2

140
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CERTIFICATE OF SERVICE

I certify that T am a licensed attorney in the State of Idaho and on October 18, 2007, 1
served a true and correct copy of the MOTION TO DISALLOW COSTS AND FEES/
OBJECTION TO MEMORANDUM OF FEES AND COSTS on the following by the method of

delivery designated below:

Stephen J. Muhonen [du.s. Mait [ #rand-delivered Eﬂgosémile
Racine Olson Nye Budge & Bailey
PO Box 1391

Pocatello, 1D 83204-139]
FAX: (208) 232-6109

Penny North Shaul [Ju.s. mail [l Hand-delivered E{acsimiie
Dunn Law Office
PO Box 277

Righy, ID 83442
FAX: (208) 745-8160

Bonneville County Courthouse [Ju.s Mail ]Hand-delivered [ﬁgcsimile
605 N. Capital Avenue

Idaho Falls, ID 83402

FAX: (208) 529-1300

’/@(‘M
Winston iBeard

6Michael . Gaffnhey

Of BEARD ST. CLAIR GAFFNEY PA

Attomeys for Defendant

Motion to Disallow Costs and Fees/ Objection to Memorandum of Fees and Costs Page 3

140-°
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DUNN LAW OFFICES, PLLC. R
Robin D. Dunn, Esq., ISB No. 2903
Penny North Shaul, Esq., No. 4993 R 5 B B oY
Amy Sheets, Esq., ISB No. 5899
P.O. Box 277
477 Pleasant Country Lane
Rigby, ID 83442
(208) 745-9202 (t)
(208) 745-8160 (f)

Winston V. Beard, ISB No. 138

. Michael Gaffney ISB No. 3558
BEARD ST. CLAIR GAFFNEY P.A.
2105 Coronado Street

Idaho Falls, ID 83404-7495
Telephone: (208) 523-5171

Facsimile: (208) 529-9732

Email: winston@beatdstclair.com

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
AMERICAN PENSION SERVICES, ) Case No. CV-06-140
INC.; DREW DOWNS; CURTIS )
DEYOUNG; HARRY SEGURA; )
DEAN DEYOUNG; and )
E. DALE HENDERSON, )
) MOTION FOR AWARD OF
Plaintiffs, ) ATTORNEYS’ FEES AND COSTS
) AGAINST PLAINTIFF AMERICAN
) PENSION SERVICES, INC.
)
)
)
)
)
)
)

V8.

CORNERSTONE HOME BUILDERS,
LLC.,

Defendant.

COMES NOW, Defendant, by and through the undersigned, and hereby moves this

MOTION FOR AWARD OF
ATTORNEYS FEES AND COSTS

1407 ORIGINAL



Court for entry of an order awarding attorney’s fees and costs to Defendant as the prevailing
party against Plaintiff Ametican Pension Services, Inc. This motion is brought based upon
the following:

1. Plaintiff American Pension Setvices, Inc., (APS) filed the original complaint in
this matter on Januaty 10, 2006, alleging that it was entitled to recovery of certain sums
based on: funds loaned to Defendant.

2. Plaintiff APS filed an Amended Complaint on October 4, 2006, claiming that it
was entitled to $750.00 per closing on sale of lots within Cornerstone Community
Subdivision. It did not indicate there were any other individuals or entities with any claim
to said funds in its Amended Complaint, ot in any of its discovery responses, which were
provided to Defendant by Plaintiff APS on December 15 and 18, 2006.

3, Defendant filed its Answer to Amended Complaint on October 24, 2006,
alleging that Plaintiff APS had failed to state a claim upon which relief could be granted,

among other defenses.

4, On April 6, 2007, Defendant setrved its Second Discovery on Plaintiff APS,
seeking to determine the soutce of funds loaned to Defendant. On April 30, 2007, Plaintiff
APS objected to providing this information to Defendant.

5. On May 11, 2007, the Coust compelled Plaintiff APS to answer Defendant’s
Second Discovery. On May 31, 2007, Plainﬁff APS finally disclosed the source of funds
loaned to Defendant. |

6. On h./fay 22, 2007, the Court heard oral argument on cross motions for

summary judgment. Defendant argued, among other issues, that Plaintiff APS had failed to

MOTION FOR AWARD OF
ATTORNEYS FEES AND COSTS

140-5



state a claim upon which relief could be granted. On June 6, 2007, the Court denied the
cross motions for summary judgment.

6. On August 1, 2007, in response to second cross-motions for summary
judgment and atgument by Plaiﬁtiff APS and Defendant, this Court found that five
individuals needed to be joined to the lawsuit: E. Dale Henderson; Harty Segura; Drew
Downs; Dean DeYoung; and Curtis DeYoung.

7. On August 10, 2007, the Court signed an order stating the above-named
individuals “shall be joined as Plaintiffs by American Pension Setvices, Inc”.

8. On August 10, 2007, Defendant filed a Notice of Offer of Judgment with the
Court, and sent a written Offer of Judgment to Plaintiff APS, offering $25,000.00.

9, On August 21, 2007, Stephen J. Muhonen, Esq., of Racine, Olsen, Nye,
Budge, & Bailey, filed five Noﬁceé of Appearance on behalf of Plaintiffs Hendetson,
Downs, Segura, and both DeYoungs, respectively.

10.  Trial in this matter began on August 28, 2007. At that time, Defendant
objected because the five individuals named above had not been properly joined in the
matter, and had failed to file a second amended complaint in this matter setting forth their
causes of action, or claims. Notwithstanding that four of the five individuals named above
wete not present at trial, and that said individuals failed to set forth their own claims, the
Court allowed the trial to go forward on August 28, 2007.

11, On September 28, 2007, the Court issued its Findings of Fact and Conclusions
of Law. The Court specifically found and concluded that APS “has no expectation or

contractual right to receive any payment from Cornerstone” and “APS is not entitled to

MOTION FOR AWARD OF
ATTORNEYS FEES AND COSTS



damages”. Findings of Fact, Paragraph 45; Conclusions of Law, Paragraph 8. In its
Judgment eateted on October 12, 2007, the Court stated: “Plaintiff AMERICAN PENSION
SERVICES, INC., is not entitled to recovety in this matter. Judgment, pg. 2.

APS claimed it wa;s owed the funds in dispute throughout the#e proceedings,
including throughout trial. It refused to disclose the true source of funds until ordered by
the Coutzt to do so in May, 2007, In fact, the individuals who were the true source of funds
did not even join this case until August 21, 2007.

Up until August 21, 2007, APS was the only plaintiff present in this case, and incurred
attorneys’ fees and costs in its pursuit of claims against Comerstone. Itis clear from the
record that APS is not the prevailing party as to Cornerstone, in that the Court indicated it
had no right ot expectation to receive payments from Cornerstone, and it had not been
damaged. The Court found that this case involved a commercial transaction. Cornetstone
lodged a notice of offer of judgment, made to APS on Auguost 10, 2007, APS did not prevail
against Cornerstone in excess of the offer of judgment. Pursuant to Idaho Code §12-120(3),
and IRCP 68, Defendant is entitled to xeasonablé attorneys’ fees and costs, as determined in
accord with IRCP 54, against APS,

DATED this &fday of Octobet, 2007.

msess %/%z/

Penny Noq/ﬂ Shaul, Esq
DUNN LAW OFFICES, PLLC

MOTION FOR AWARD OF
ATTORNEYS FEES AND COSTS
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CERTIFICATE QF SERVICE,
25
I HEREBY CERTIFY that on the day of October, 2007, a true and correct
copy of the foregoing was delivered to the following persons(s) by:
Hand Delivery
xx  Postage-prepaid mail

XX Facsimile Transmission

onrns Znel

Penny Nd¥th Shaul, Esq.
DUNN LAW OFFICES, PLLC

Stephen J. Muhonen, Esq.
RACINE OLSON NYE BUDGE
& BAILEY, CHTD.

P.O. Box 1391

Pocatello, ID 83204

Winston V. Beard, Esq.

Michael Gaffney, Esq.

BEARD ST. CLAIR GAFFNEY P.A.
2105 Coronado Street

Idaho Falls, Idaho 83404-7495

MOTION FOR AWARD OF
ATTORNEYS’ FEES AND COSTS

140-7
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DUNN & CLARE, P.A.

Robin D, Dunn, Bsq., ISB #2903 '

Stephen J. Clark, Esq., ISB # 2061 qeie 0T 2 PR 1553
Penny North Shaul, Eeq., ISB & 4993 v B EURT
P.G. Box 277 L BT PP ision
240 South 5% West "é’at;:’;;;ﬂi; {LLE COUNTY
Righy, ID 83442 \DARO

(208) 745-9202 (1)
(208) 745-816D (D)

Attorneys for Defendaiit

IN THE DISTRICT COURT OF THE SEVENTEH JUDICIAL DISTRICT OF THE
STATHE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, )] Case No. CV-06-140
INC,, )
)
Plaintiff, ) DEFENDANT'S ANSWER TO
) PLAINTIFFS AMENDED
Vi ) COMPLAINT
)
CORNERSTONE HOME BUILDERS, )
LLC., ) Fee Category: L1b
) Pee: $14.00
Defendant., )
)

COMES NOW, the Defendant, by and throngh its nndersigned attorney of record,

and answers that Amended Complaint as follows:

I
The Defendant denies each and evety allegation of the Amended Complaint on file
hetein unless specifically admitted hereafter, |

DEFENDANTS ANSWER TO PLAINTIFF'S AMENDED COMPLAINT
Page 1
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11
The Defendant answess each and every pategraph of the Amwended Complaiat herein
according to the numerical paragraph matkings of the plaintiff as follows:

1. "This Defendant is without sufficient knowledge to answer in an informed fashion

and therefore denies.

2. Admit,

3. Adsoit.

4. Adwmit,

5. Deuny,

6. This Defendapt is without sufficient knowledge to answet in an infonmed faghion
and therefore denies.

7. Deny.

8. Defendant admits that the subdivision property was patchased and

subsequently, said property was transferred to Comerstone Hore Builders, LLC.
Defendant denies the balance of Paragraph 8 of Plaintiffs Amended Complaint,
9. Defendant purchased the subdivision for constructing homes npon it. Defendant
denies the balance of Paragraph 9,
10. Defendant did seck investors. Defendant denies the balance of Paragraph 10

11, Defendant admits Plaintiff began witing funds to Defendant in September, 2003.

Defendant denjes the balance of Paragraph 11.
12. Defendant admits that Plaintiff wired funde to Defendant through February, 2604,
Defendant denies the balance of Paragraph 12.

13, Defendant admits that a vetbal agreement was entered into by Plaintiff and

DEFENDANT'S ANSWER TO PLAINTIFR'S AMENDED COMPLAINT
Page 2
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14,

16.

17,

18

£

19.

20.

21

Defendant regarding certain repayment tetms for funds Joaned by Platatiff to
Defendant, which was limited to an intexest rate of ten (10) percent, pex annum,
on movies lent. Defendant adrmits there was 2 sepatate verbal agreement that
Defendant would pay Plaintiff $750.00 per closing of final sale, per lot, contingent
on Plaintiff providing full funding of the construction project at the subdivision,
Defendant denies the balance of Paragraph 13.

Deny.

. Deny. Any monies lent by Plaintiff 10 Defendaat have been fully repaid with

interest accrued at the sate agreed upon.

Deny, No such sums are due and owing to Plaintif,

Defendant always acknowledged that sums were due for monies lent by Plaintiff
to Defendant, and did, in fact, pay such sums once Plaintiff cooperated with
Defendant to determine the fixed sum due and owing, Thetefore, Defendant
dendes Pazapraph 17 as alleged by Plaintiff,

Deny, Plaintiff was provided with several drafts of promissory notes and/or
deeds of trast, up until the underdying principal and interest owed by Defendant
to Plaintiff was paid i fall.

Defendant adimits it bas refused to pay Plaintiff $750,00 per lot for each lot sold ox
to be sold in the consttuction and subdivision project, because no such suins ate
due and owing to Plaintiff. Defendant denies the balance of Paragraph 19,
Defendant realleges its answess to Paragraphs 1 thtough 19 of Plaintiffs
Amended Complaint.

Defendant admirs it apreed to eater into a promissory note which contained a

DERENDANT’S ANSWER TO PLAINTIFF'S AMENDED COMPLAINT

Page 3
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provision for assessment of interest in the amount of ten (10} percent pex annum
on funds loaned to Defendant by Plaintiff. Defendant admits there was a
sepatate vethal agreement for payment to Plaintiff $750.00 per lot for each Jot sold

or to be sold in the construcdon and subdivision ptoject, contingent upon Plaintff

providing fisll funding through the completion of the construction/development
project at the subdivision. Plaintff failed to provide full funding on the project.
Defendant denies the balance Paragraph 21

22, Defendant has sold lots in its subdivision. Defendant denies the balance of
Paragraph 22.

23, Deny. Defendant sent several drafts of promissory notes and/or deeds of trust to
Plaintiff. The undetlying ptincipal and interest have been paid in foll by
Defendant.

24, Deny,

25. Deny

26. Defendant realleges its answets to Paragraphs 1 through 25 of Plaintiffs
Amended Complaint,

27, Deny.,

28. Deny.

29, Deny.

30. Deuny.

31 Deny

32. Deny.

33, Defendant realleges its answess 10 Paragraphs 1 through 32 of PlaintifPs

DEFENDANTS ANSWER 'TO PLAINTIFFS AMENDED COMPLAINT
Page 4
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Amended Compiaint.
34, Deny.
35. Deny,
36, Deny.

37. Defendant adoodts Plaintiff provided funding to Defendant through February,
2004. Defendant has paid Plaintiff in full for the principal and interest accrned
upon funding provided by Plaindiff to Defendant, and thetefote, the need for a
promissory note and deed of trust i8 moot. Defendant denies the balance of
Paragraph 37,

38. Defendant is without sufficient knowledge to verify the authorship of Plainti#fs
Exhibit C to bis Amended Coroplaint. Therefore, Defenrdant must deny
Paragraph 38 as alleged in Plaintiff’s Amended Complaint.

39, Deny.

40. Deny,

41, Defendant realleges its answers to Paragraphs 1 through 40 of PlaintifPs
Asnended Complaint.

42. Deny.

43, Deny.

44, Defendant denieg it has retained Plaintiff's “monies”. Plaintiff has been paid in
full for the principal and interest owed by Defendant to Plaintiff, Defendant
denies the balance of Paragraph 44,

45, Deny.

46, Defendant realleges its puswers to Paragraphs 1 through 45 of Plaintiff's

DEFENDANT’S ANSWER TO PLAINTIFFS AMENDED COMPLAINT
Page 5
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Amended Complaint.
47. Deny.
48. Deny.
49. Deny,

I, ATTORNEYS PEES
Defendant denies that Plaintiff is entitled to attorney’s fees and costs pursuant to Idako
Code §12-120(3). Convetsely, Defendant is entitled to attotneys’ fees and costs pursvant to
Idabo Code $12-120.
IV. FIRST AFFIRMATIVE DEFENSE
‘The Amended Copaplaint fails 1o state a claim upon which telief may be granted
purguant to IRCE 12(b)(6).
V. SECOND AFFIRMATIVE DEFENSE
The Amended Complaint is barred by the Stante of Frands, jo that tbis transaction
mvolves teal estate, and such trans acﬁoﬁ was never reduced to writing,
VI THIRD AFFIRMATIVE DEFENSE
The Amended Complaint is barted because the undedying principal and interest
have been fully paid and satisfied by Defendant.
VII. FOURTH AFFIRMATIVE DEFENSE
'The Amended Complaint is batred by the doctrine of accord and satisfaction. Any
debt owed ro Plaintiff by Defendant has been paid in foll
VIIL. FIFTH AFFIRMATIVE DEFENSE
The Amended Cosmplaint is barred because Defendant detrimentally relied upon

Plainiiffs assection that he would not fund the subdivision project, thereby breaching

DEFENDANT'S ANSWER TO PLAINTIFRS AMENDED COMPLAINT
Page 6
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any verbal agteement that may have existed between the parties heseto.
IX. SIXTH AFFIRMATIVE DEFENSE

The Amended Complaint is baxred because Plaintiff failled to provide funding for the
entite subdivision project, thereby feiling to confer a benefit on Defendant.

X. SEVENTH AFFIRMATIVE DEPENSE
The Amended Complaint herein is inconsistent in its claims, in that Plaintiff has S
alleged breach of conttact, which confers a legal remedy, and also alleped uijust
entichment, which is equitable in nature, Plaintiff cannot proceed undet both

theories of xecovety.

XI. EIGHTH AFFIRMATIVE DEFENSE
Defendant reserves the right to allege additional defenses and/or counterclaims after

completion of discovery.

REQUEST FOR ATTQRNEY FEES

Defendant hetein requests attotney fees, to be awarded in a reasonable amoun,
along with reasonable corsts ussociated with litigation pursuant to statute, tule and case law

consistent in the State of Idaho.,

WHEREFORE, Defendant prays for telief as follows:

1. The Complaint on file herein be disrodssed with prejudice;
2. Fot teasonable attorneys fees as are just;

3. For related costs associated with ]iﬁgation; and,

4. Pot all further just relief.

DEFENDANT'S ANSWER TO PLAINTIFF'S AMENDED COMPLAINT
Page 7
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DATED this ﬁ"@-ﬁy of October, 2006.

Penny No%Zhaul, Esg. ‘

DUNN & CLARK, P.A.

DEFENDANT'S ANSWER TO FLAINTIFF'S AMENDED COMPLAINT
Page 8
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CERTIFICA F SERVICE
[ HEREBY CERTIFY that on the 54/ %ﬂ%‘ of October, 2006,  true and costect
copy of the foregoing was delivered to the following persons(s) by:
Hand Delivery
#x__ Postage-prepaid mail
_ﬁ‘ Facsimile Transinission

Lo r 5Tzl

Penny Notth Shaul, Esq,
DINN & CLARK

Stephen J. Muhonen, Hsq.
P.0O. Box 1391
Pocatello, TD 83204

DEFENDANT'S ANSWER TO PLAINTIFR'S AMENDED COMPLAINT
Page 9
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BOMMEYILLE COUNTY

DUNN LAW OFFICES, PLLC.

Robin D. Dunn, Esq., ISB No. 2903 "
Penny North Shaul, Esq., No. 4993 | 7MY 17 ARG
Amy Sheets, Esq., ISB No. 5899

P.O. Box 277

477 Pleasant Country Lane

Rigby, ID 83442

(208) 745-9202 (t)

(208) 745-8160 (f)

Winston V. Beard, ISB No. 138
Michael Gaffney ISB No. 3558
BEARD ST. CLAIR GAFFNEY P.A.
2105 Coronado Street

Idaho Falls, ID 83404-7495
Telephone: (208) 523-5171

Facsimile: (208) 529-9732

Email: winston(@beardstclair.com

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
AMERICAN PENSION SERVICES, Case No, CV-06-140
INC.; DREW DOWNS; CURTIS
DEYOUNG; HARRY SEGURA;
DEAN DEYOUNG; and
E. DALE HENDERSON,

Plaintiffs,

)
)
)
)
)
) NOTICE OF APPEAL
)
)
)
VS, )
)
CORNERSTONE HOME BUILDERS, )
LLC., a Utah Limited Liability Company; )
CORNERSTONE HOME BUILDERS, )
an Idaho Limited Liability Company,

)
)
Defendants. )
)

NOTICE OF APPEAL
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TO: THE ABOVE NAMED RESPONDENTS, AMERICAN PENSIONS
SERVICES, INC.,; DREW DOWNS; CURTIS L. DEYOUNG; HARRY SEGURA; DEAN
G. DEYQUNG; AND E. DALE HENI)ERSON; AND THE PARTIES ATTORNEYS OF
RECORD, DANIEL C. GREEN, ESQ. AND STEPHEN J. MUHONEN, ESQ., PO BOX
1391, POCATELLOQ, IDAHO 83204-1391; AND THE CLERK OF THE ABOVE
ENTITLED COURT.

NOTICE 1S HEREBY GIVEN THAT:

1 The above named Appellants, CORNERSTONE HOMEBUILDERS, LLC
of Utah and CORNERSTONE HOME BUILDERS, LLC, of Idaho, appeal against the
above named respondents to the Idaho Supreme Court from the final Judgment, entered in
the above entitled action on the 12 day of Octobert, 2007, the Honorable Richard T. St. Clair
presiding.

2. The appellants have a right to appeal to the Idaho Supreme Court, and the
judgment desctibed in patagtaph 1 above is an appealable order under and pursuant to Rule
11(a)(1) LA.R.

3. The issues on appeal are as follows:

a. Did the Disttict Court abuse its discretion on June 6, 2007, by denying
Defendant’s Motion for Summary Judgment, filed on April 19, 20077

b. Did the District Court abuse its discretion on August 28, 2007, by
denying Defendant’s Motion to Sttike Notices of Appearance, filed on August 24, 20077

c. Did the District Court ert by refusing to require Plaintiffs Downs,
Segura, Henderson, D. DeYoung and C. DeYoung to be served, appear and submit a

Second Amended Complaint setting forth their alleged cause of action against Defendant
NOTICE OF APPEAL
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prior to trial?

d. Did the District Court ert by finding that Curtis DeYoung was acting
as an agent with authority to invest IRA funds owned by Downs, Segura, Henderson, and D,
DeYoung, when the same was not supported by admissible, competent evidence presented
at trial?

e. Did the District Court err by finding that Henderson, Downs, Segura
and D. DeYoung orally delegated all decisions to Curtis DeYoung, when the same was not
supported by admissible, competent evidence presented at trial?

£, Did the District Court esr by issuing inconsistent findings that APS
was an agent of the individual plaintiffs, but did not make any decisions regarding
investment of funds or lending of funds for the individual plaintiffs, where the District Court
also found that Curtis DeYoung, in his individual capacity, made investment decisions for
all the Plaintiffs (excluding APS)?

g Did the District Court err by finding that the matetial elements of
binding contract between Plaintiffs and Défendants were proved by Plaintiffs?

h. Did the District Coutt err by relying upon inadmissible affidavits
which were not presented and admitted at trial?

i. Did the District Court err by failing to specify in its judgment the
apportioned respective claims of the plahﬁﬂs against Defendant, thereby denying
Defendants the ability to determine if it prevailed against any of the respective Plaintiffs?

jo Did the District Court err by entering a judgment against Defendants
which contained relief on behalf of Plaintiffs not specified or authotized by the District

Coutt’s Conclusions of Law, and not supported by the evidence?

NOTICE OF APPEAL
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k. Are Defendants entitled to an award of attorneys’ fees and costs as the
prevailing party against Plaintiff APS pursuant to IRCP 54 and 68 and 1.C. §12-120(3)?

4, No order has been entered séaling all or any portion of the record.

5. A reporter’s transcript is requested. The appellants request the preparation of
the following portions of the reporter’s transcript: all hearings and proceedings from May
22, 2007; June 6, 2007; August 1, 2007, and including the trial held on August 28, 29 and 30,
2007. |

6. ‘The appellants request that the following documents be included in the
cletk’s record in addition to those automatically included under Rule 28, LR.A;

a. ‘The minute entry denying cross motions for Summary Judgment,
dated June 6, 2007; |

b. The Order Regarding Motions for Sumimary Judgment dated August
10, 2007;

c. The Deposition of Curtis L. DeYoung dated March 5, 2007.

7. The undetsigned certifies:

a. That a copy of the notice of appeal has been served on the repotter;

b. ‘That the clerk of the district court has been paid the estimated fee for
prepatation of the reporter’s transcript;

c. That the estimnated fee for preparation of the clerk’s record has been
paid;

d. That appellate filing fee has been paid; and

e. 'That service has been made upon all parties required to be served

pursuant to Rule 20.
NOTICE OF APPEAL



DATED this _/ Zﬁday of October, 2007.

Penny North Shaul, Esq.
DUNN LAW OFFICES, PLLC

NOTICE OF APPEAL
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the lz’%ﬂ’i day of October, 2007, a true and correct
copy of the foregoing was delivered to the following petsons(s) by:
Hand Delivery
xx__ Postage-prepaid mail

xx _ FPacsimile Transmission

Y/ VA

Penny Nézth Shaul, Esq.
DUNN LAW OFFICES, PLLC

Stephen J. Muhonen, Esq.
RACINE OLSON NYE BUDGE
& BAILEY, CHTD.

P.O. Box 1391

Pocatello, ID 83204

Winston V. Beard, Esq.

Michael Gaffney, Esq.

BEARD ST. CLAIR GAFFNEY P.A.
2105 Coronado Street

Idaho Falls, Idaho 83404-7495

Jack L. Fuller

Court Reporter to Judge Richard T. St. Clair
605 N. Capital Avenue '
Idaho Falls, Idaho 83402

Bonneville County Court Cletk
Bonneville County Courthouse
605 IN, Capital Avenue

Idaho Falls, Idaho 83402

NOTICE OF APPEAL
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Date: 10/16/2007 Sevr "1 Judicial District Court - Bonneville Cr “ty NO. 0045197
Time: 10:51 AM o Receipt .

Received of: Dunn Law Offices $ 100.00

P.C Box 277
Righy, 1D 83442
One Hundred and 00/100 Dollars

Case: CV-2006-0000140 yefendant; American Pension Services, Inc., etal. vs. Comnerstone Home Builders, L1.C
Cash bond: 100.00
Check: 5869
Payment Method;  Cashiers Check Ronald Longmore, Clerk Of The District Court
Amount Tendered: 100,00 ‘
: By: /Qs
Deputy Clerk

=
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES,
INC.; DREW DOWNS’ CURTIS
DEYOUNG; HARRY SEGURA,;
DEAN DEYOUNG; and
E. DALE HENDERSON,
CLERK'S CERTIFICATE

Plaintiff/Respondants, OF APPEAL

CORNERSTONE HOME BUILDERS, Docket No.

LLC., a Utah Limited Liability Company;
CORNERSTONE HOME BUILDERS,
an Idaho Limited Liability Company,

)
)
)
)
)
)
)
VS, ) Case No. CV-2006-140
)
)
)
)
)
)
Defendants/Appellants. );
)

Appeal from:  Seventh Judicial District, Bonneville County
Honorable Richard T, St. Clair, District Judge, presiding.

Case number from Court: CV-2006-140
Order or Judgment appealed from: Judgment, entered October 12, 2007.

Attorney for Appellant: Penny North Shaul, Esq.
Attorney for Respondent: Stephen J. Muhonen, Esq.
Appealed by: Defendants

Appealed against: Plaintiffs

Notice of Appeal Filed: October 17, 2007.
Appellate Fee Paid: Yes

Was District Court Reporter's Transcript requested? Yes
If so, name of reporter: Jack Fuller
Dated: October 19, 2007

RONALD LONGMORE
Clerk of the District Court

. N
By: }4«@@7 .Q%f//ﬁ%
~Deputy Clerk

CLERK'S CERTIFICATE OF APPEAL -1



IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, INC.,

Plaintiff (s},
MINUTE ENTRY

VS,
CASE NO. CV-06-140

CORNERSTONE HOME RBRUILDERS, LLC,

Defendant (s) .

L P S

On the 3lst day of October, 2007, Defendant’s objection to
judgment, motion to amend attorney fees and moticn to stay
execution of judgment came before the Joel E. Tingey, District
Judge, in open court at Idaho Falls, Idaho.

Mr. Jack Fuller, Court Reporter, and Mrs. Marlene Southwick,
Deputy Court Clerk, were present.

Mr. Stephen Muhonen appeared on behalf of the Plaintiff.

Mg. Penny North Shaul and Mr. Rob Dunn appeared on behalf of
the Defendant.

Ms. Shaul advised that Defendant’e objection to -judgment is
not moot .,

Mg. Shaul presented Defendant’s motion to amend attorney
fees and motion to disallow Plaintiff’s costs. Mr. Dunn
presented additional argument in support of the motions.
Defendant’s Exhibit A - Offer of Judgment was marked and
presented to the Court. Mr. Muhonen presented argument in
opposition to the motion and in support of Plaintiff’s costs.

Ms. Shaul presented rebuttal argument. Mr. Dunn joined in
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Defendant’s rebuttai:érgument.

The Court will take the matter under advisement and issue an
opinion as soon as possible.

Mg. Shaul presented Defendant motion to stay execution of
judgment. Defendant’s Exhibit B - letter of credit ~ was marked
and presented to the Court. Mr. Muhonen argued in cobjection to
the motion. Ms. Shaul presented rebuttal argument. Mr. Muhonen
presented further argument.

The Court will grant a stay of execution of judgment
providing the Defendant’'s post a supersedeas bond on the cash
judgment. When a lot ig sold, $750.00 should be posted in an
interest bearing account. Plaintiff should be notified of esach
and every sale plus an accounting of what has occurred between
the Court’s judgment and now. Ms. Shaul will prepare a proposed

crder for the Court’'s signature.

(e,

JOEL-EN. TINGEY
DISTRICT JUDGE

Court was thus adjourned.

H:ov06140.44m0



CERTIFICATE OF MAILING

I hereby certify that on the ?7{ day of M’?, that
I mailed or hand delivered a true and correct copy of the

foregoing document to the following:
RONALD LONGMORE

BY
DEPUTY CLERK

Daniel C. Green

Stephen J. Muhonen

PO Box 1391

Pocatello, ID 83204-1391

(Pl - American Pension Services, Inc.)

Penny North Shaul
Robin Dunn

PO Box 277

Rigby, ID 83442
(Defendant)

Michael Gaffney
Winston Beard

2105 Coronado Street
Idaho Falls, ID 83404

Karl R. Decker
PO Box 50130
Tdaho Falls, ID 83405
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE
7 WV -1 A9 5
OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

‘L\Tﬁf)UMTY

AMERICAN PENSION SERVICES, INC,,
DREW DOWNS; CURTIS L. DEYOUNG,
HARRY SEGURA, DEAN G. DEYOUNG, E. CASE NO. CV-06-140
DALE HENDERSON,

Plaintiffs,
MEMORANDUM DECISION AND
Vs, ORDER ON COSTS AND ATTORNEY
FEES
CORNERSTONE HOME BUILDERS, LLC,
a Utah Limited Liability Company;
CORNERSTONE HOME BUILDERS, an
Idaho Limited Liability Company,

Defendants.

PROCEEDINGS AND BACKGROUND
Following the court trial in this matter, the Court issued Findings of Fact and
Conclusions of Law on September 28, 2007. A Judgment was subsequently entered
on October 12, 2007. That Judgment included a ruling that “Plaintiffs shall be entitled to

»

reasonable attorney fees and costs {o be determined . . .". Defendants filed a Notice of
Appeal on October 17, 2007. This matter has now come before the Court upon the
Parties’ cross motions for costs and attorney fees under I.C. §12-120. Each Party also
opposes the other's motion for costs and fees. Pursuant to Rule 13(b)(9), the District

Court retains authority to rule on the pending motions notwithstanding the Notice of

Appeal.
MEMORANDUM DECISION AND ORDER -1
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ANALYSIS

Following trial, the Court concluded that the individual Plaintiffs were entitled to
recover from Defendants. As the record reflects, this matter was initially prosecuted by
American Pension Services, Inc. (APS) and the individual Plaintiffs were only joined as
plaintiffs shortly before trial. The Court’s prior analysis as to an agency relationship
between APS and the individuals, actions on behalf of an undisclosed principal, and the
joinder of real parties in interest need not be restated here. In ruling that the individual
Plaintiffs were entitled to recover, the Court further expressly ruled that APS was not
entitled to recover.

The foregoing gives rise {o two arguments asserted by Defendants: (1) that
Defendants are the prevailing pa;rty against APS and (2) that any award of costs and
attorney fees to the individual Plaintiffs is limited to those costs and attorney fees
incurred after the individuals were joined in the action. Plaintiffs argue that at all times
APS was acting as an agent and on behalf of the individuals and that all costs and
attorney fees incurred were on behalf of the individuals, who ultimately prevailed.

Under Rule 54(d)(1)}(B), I.R.C.P., the Court is to consider the “final judgment or
result of the action in relation to the relief sought by the respective parties” in
determining who is a prevailing party. In considering the issues and the ultimate
outcome, the Court can not find that Defendants were a prevailing party. While APS
was not entitled to a recovery, such a finding does not reflect that APS failed in its
claims, arguments and prosecution of the case. On the contrary, the prosecution of the
action by APS must be considered successful. The express finding that APS is not

entitled to recover is logical inasmuch as the relief ordered by the Court is directed fo

MEMORANDUM DECISION AND ORDER -2
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the individual Plaintiffs. The Court finds that the Plaintiffs, collectively, are the
prevailing parties in this matter.

Similarly, the Court is unwilling to segregate Plaintiffs’ claim for costs and
attorney fees based upon when the individuals were joined as Plaintiffs. At ail times,
the Plaintiffs had a unity of interest in the matter regardless of who was actually named
as Plaintiff. Again, the matter was prosecuted by APS on behalf of the individuals.
Furthermore, it is only logical to conclude that the individuals, as the real parties in
interest, ultimately bore the expenses of litigation from the outset. The foregoing also
is mandated by Rule 17(a), |.R.C.P., which addresses the consequences of joining real
parties in interest. The Rule provides that when there is such a joinder, “. . . such . ..
joinder . . . shall have the same effect as if the action had been commenced in the
name of the real party in inerest.”

Defendants argue that a prior offer of judgment submitted to APS under Rule 68,
I.R.C.P. makes them a prevailing party. The Court disagrees. Again, when considering
the case as a whole, the Court finds that Defendants did not prevail. While the offer of
judgment may have entitled Defendants to an award of costs against APS for costs
incurred subsequent to the date of the offer, the record does not reflect any such costs.

PLAINTIFFS’ ATTORNEY FEES AND COSTS

The Court has reviewed the record and Plaintiffs’ Memorandum of Fees and
Costs and the Affidavit filed in support. The Court has further considered the factors
set out in Rule 54(e)(3), .LR.C.P., including but not limited to the time required, the
novelty and difficulty of the case, prevailing rates for attorney fees, the amount in
dispute, and duplication of effort. It is further the Court's opinion that issues and

MEMORANDUM DECISION AND ORDER -3
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proceedings relating to the source of funds provide by APS in the subject venture and
the identity of real parties in interest were largely precipitated by Plaintiffs and the
decision to pursue the matter through APS, thereby warranting a discount in the
claimed attorney fees. In consideration of the foregoing, the Court finds that Plaintiffs
are entitled to an award of attorney fees in the amount of $82,400.

Plaintiffs also seek an award of costs. While Defendants objected to Plaintiffs
motion and memorandum of costs and fees, with regard to the amount claimed the
objection was limited to the argument that “costs and fees claimed were excessive
given the subject matter and nature of the lawsuit”. Defendants’ Motion to Disallow
Costs and Fees/Objection to Memorandum of Fees and Costs, p. 2.

The Court finds that Plaintiffs are entitled to costs as a matter of right (Rule
54(d)(1)(C)) in the amount of $2,101.74. As to Plaintiffs claim for discretionary costs
under Rule 54(d){(1}(D), the Court finds that such costs were not exceptional costs
which in the interest of justice should be awarded against the Defendants.

CONCLUSION AND ORDER

Based on the record and the foregoing analysis, Defendants’ Motion for Costs
and Attorney Fees is denied. Defendants’ Motion to Disallow Costs and
Fees/Objection to Memorandum of Fees and Costs is denied in part and granted in part
as to the amount of costs and fees claimed.

Piaintiffs’ motion for costs and attorney fees is grantéd and Plaintiffs shall be

awarded costs in the amount of $2,101.74 and attorney fees in the amount of $82,400.

DATED this L day of November, 2007.
MEMORANDUM DECISION AND ORDER -4
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0o

Joel-E-Tingey
DISTRICT JUDGE

CERTIFICATE OF SERVICE

| hereby certify that on this _L day of November, 2007, | did send a true and
correct copy of the foregoing document upon the parties listed below by mailing, with
the correct postage thereon; by causing the same to be placed in the respective
courthouse mailbox; or by causing the same to be hand-delivered.

Daniel C. Green
Stephen J. Muhonen
RACINE OLSEN NYE
P.0. Box 1391

Pocatello, 1D 83204-1391

Penelope North Shaul
DUNN LAW OFFICES
P.O. Box 277

" Rigby, Idaho 83442

Winston V. Beard

Michael Gafiney

BEARD ST. CLAIR GAFFNEY
2105 Coronado Sireet

idaho Falls, ID 83404

RONALD LONGMORE
Clerk of the District Court
Bonneville County, Idaho

By VWI/J/

Deputy Clerk
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE

OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, INC.,
DREW DOWNS; CURTIS L. DEYOUNG,
HARRY SEGURA, DEAN G. DEYOUNG, E. CASE NO, CV-06-140
DALE HENDERSON,

Plaintiffs,
JUDGMENT OF COSTS AND
Vs. ATTORNEY FEES

CORNERSTONE HOME BUILDERS, LLC,
a Utah Limited Liability Company,
CORNERSTONE HOME BUILDERS, an
Idaho Limited Liability Company,

Defendants.

THIS MATTER having come before the Court upon Plaintiffs’ motion for costs
and attorney fees, and the Court having entered its Memorandum Decision on said
motion, and good cause appearing therefore,

IT 1S HEREBY ORDER AND ADJUDGED that Plaintiffs Drew Downs,
Curtis L. Deyoung, Harry Segura, Dean G. Deyoung, and E. Dale Henderson,
collectively, shall have judgment against Defendants for costs in the amount of
$2,101.74 and attorney fees in the amount of $82,400, for a total judgment of

$84,501.74, with interest accruing thereon at the legal rate.

JUDGMENT OF COSTS AND ATTORNEY FEES -1
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DATED thisLday of November, 2007.

PN

Tingey ./

DISTRICT JUDGE

CERTIFICATE OF SERVICE

| hereby certify that on this | _day of November, 2007, I did send a true and
correct copy of the foregoing document upon the parties listed below by mailing, with
the correct postage thereon; by causing the same {o be placed in the respective

courthouse mailbox; or by causing the same to be hand-delivered.

Daniel C. Green

Stephen J. Muhonen
RACINE OLSEN NYE
P.0. Box 1391

Pocatello, 1D 83204-1391

Penelope North Shaul
DUNN LAW OFFICES
P.0O. Box 277

Rigby, Idaho 83442

Winston V. Beard

Michael Gaffney

BEARD ST. CLAIR GAFFNEY
2105 Coronado Street

idaho Falls, ID 83404

RONALD LONGMORE
Clerk of the District Court
Bonneville County, ldaho

By WA

JUDGMENT OF COSTS AND ATTORNEY FEES -2
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

q N NOV 14 10 00
STATE OF IDAHO IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES,
INC., DREW DOWNS,

CURTIS L. DEYOUNG, HARRY
SEGURA, DEAN G. DEYOUNG,
and E. DALE HENDERSON,

Case No. CV-06-140

ORDER FOR WRIT OF EXECUTION
AND GARNISHMENT

Plaintiffs,

VS.

CORNERSTONE HOME BUILDERS,
LLC, a Utah Limited Liability Company;
CORNERSTONE HOME BUILDERS, a
Idaho Limited Liability Company,

Defendants.

N e i S S N UL N L N ) A NV S N NS N N

The Court having reviewed the Motion for Writ of Execution and Garnishment dated
November 2, 2007, and the Judgments on file herein entered on October 10, 2007, and November 1,
2007, and good cause appearing therefor;

IT IS HEREBY ORDERED that a Writ of Execution and Garnishment be granted for the
collection of Defendant CORNERSTONE HOME BUILDERS, LLC, a Utah Limited Liability
Company’s; CORNERSTONE HOME BUILDERS, a Idaho Limited Liability Company’s personal
and real property listed on said Writ of Execution and Garnishment until the “Judgments” in the
combined sum of $190,251,74 are satisfied.

DATED this I_(‘/L day of November, 2007,

A O G

OB E. TINGEY
Seventh District Judge

ORDER FOR WRIT OF EXECUTION GARNISHMENT - Page 1
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CLERK'S CERTIFICATE OF MAILING

I HEREBY CERTIFY that | mailed a true, correct and conformed copy of the foregoing
document to be served by U.S. first-class mail, postage prepaid, upon the following unless a different

method of service is indicated:

Stephen J. Muhonen

RACINE, OLSON, NY, BUDGE
& BAILEY, CHARTERED

P.O. Box 1391/Center Plaza

Pocatello, Idaho 83204-6109

DATED this __/ ] day of November, 2007.

ORDER FOR WRIT OF EXECUTION GARNISHMENT - Page 2

[‘]/U.S. Mail, postage prepaid
[ ] Hand Delivery

[ ] Overnight Mail

[ 1 Facsimile

-

Deputy Clerk
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Daniel C. Green {ISB No. 3213) BOWRE YL L1 0PN T{;i‘ﬁa S
Stephen J. Muhonen (ISB No. 6689) ¢ R HooHiy HL-3 Pz
RACINE, OLSON, NYE, BUDGE R

& BAILEY, CHARTERED 2 W14 KO 00
P.O. Box 1391 ' ‘ Y

Pocatello, Idaho 83204-1391
Telephone: (208) 232-6101
Fax: (208) 232-6109
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES,

INC., DREW DOWNS, Case No. CV-06-140
CURTIS L. DEYOUNG, HARRY

SEGURA, DEAN G. DEYOUNG, WRIT OF EXECUTION
and E. DALE HENDERSON, AND GARNISHMENT

Plaintiffs,
VS,

CORNERSTONE HOME BUILDERS,
LLC, a Utah Limited Liability Company;
CORNERSTONE HOME BUILDERS, a
Idaho Limited Liability Company,

Defendants.

b S M e S N N e N N N e N N S N e

THE PEOPLE OF THE STATE OF IDAHO SEND GREETINGS TO:
THE SHERIFFS OF BONNEVILLE COUNTY, STATE OF IDAHO

WHEREAS, the Plaintiffs DREW DOWNS, CURTIS L. DEYOUNG, HARRY SEGURA,
DEAN G. DEYOUNG, and E. DALE HENDERSON (hereafter "Plaintiffs"), recovered "Judgment”
entered by Judge Richard T. St. Clair in the District Court of the Seventh Judicial District of the
State of Idaho, in and for the County of Bonneville on October 10, 2007, bearing Case
No. CV-06-140, (“Judgment”) against Defendants CORNERSTONE HOME BUILDERS, LLC, a

WRIT OF EXECUTION AND GARNISHMENT - Page 1



Utah Limited Liability Company; CORNERSTONE HOME BUILDERS, a Idaho Limited Liability
Company, (hereafter “Judgment Debtors™).

WHEREAS, the said "Judgment” was for the sum of $105,750.00 lawful money of the
United States of America, which amount shall accrue interest and costs until said Judgment and all
approved post-judgment interest, fees and costs are paid. Additionally, Plaintiffs seek payment in
full of a subsequent Judgment entered on November 1, 2007, against Defendants by Judge Joel E.
Tingey awarding Plaintiffs $84,501.74 for their pre-judgment attorney fees and costs relating to the
aforementioned Judgment entered by Judge St. Clatr. The combined total of these two Judgments
is $190,251.74.

NOW YOU, the said Sheriff of Bonneville County, State of Idaho, are hereby required to
satisfy said Judgment with interest, at the statutory rate from the date hereof, plus all accrued costs,
attorney’s fees and sheriff's fees, out of the personal property of the Judgment Debtors, which
includes but is not {imited to:

1. All United States cwrrency within its possession in any bank accounts or in its
business located in Bonneville County, Idaho;

2. All vehicles owned by Defendants;
3. All machinery and equipment owned by Defendants; and/or
4, Other personal property owned by Defendants.

If sufficient personal property of said Judgment Debtors cannot be found, then out of the real
property in your County belonging to said Judgment Debtors on the day when said Judgment was
docketed in Bonneville County, Idaho, or at any time thereafter, (from October 10, 2007, and
November 1, 2007, forward) and make return of this Writ within sixty (60) days after receipt hereof,

with what you have endorsed herein.

ATTEST MY HAND AND SEAL OF THIS COURT THIS ! 3 day ofNovembez', 2007.

DY A
-
Be’puty Clerk

WRIT OF EXECUTION AND GARNISHMENT - Page 2



IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHQ, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES,
INC.; DREW DOWNS’ CURTIS
DEYOUNG; HARRY SEGURA,;
DEAN DEYOUNG; and

E. DALE HENDERSON,
CLERK'S CERTIFICATION

Plaintiff/Respondants, OF EXHIBITS

Vs, Case No. CV-2006-140

CORNERSTONE HOME BUILDERS, Docket No. 34697
LLC., a Utah Limited Liability Company;
CORNERSTONE HOME BUILDERS,

an Idaho Limited Liability Company,

Defendants/Appellants.

i . S N S SO g NV NIV N NI N S S N N g

STATE OF IDAHO )
County of Bonneville ;

I, Ronald Longmore, Clerk of the District Court of the Seventh Judicial District of the State of
Idaho, in and for the County of Bonneville, do hereby certify that the foregoing Exhibits were marked for
identification and offered in evidence, admitted, and used and considered by the Court in its
determination:

Trial (August 28, 2007) exhibits and published depositions, see attached “exhibit list”.

Deposition of Curtis L. DeYoung dated March 5, 2007.

And 1 further certify that all of said Exhibits are on file in my office and are part of this record on

Appeal in this cause, and are hereby transmitted to the Supreme Court.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the District Court

CLERK'S CERTIFICATION OF EXHIBITS - 1

<o
&



this é&igay of November, 2007.

CLERK'S CERTIFICATION OF EXHIBITS - 2

RONALD LONGMORE
Clerk of the District Court
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EXHIBIT LIST

CASE NAME: APS v. Comerstone
JUDGE: Richard T, St. Clair

CASE NUMBER: (V-06-140

DATE: Angust 28, 2007

TYPE OF PROCEEDING COURT TRlAL

DENESE DESERTON O e s
Corp Warr Deeds 14 X
Art of Organiz i X X
Cornerstone Dev 2
Handwritten notes by | 3
Kendrick
Note 6/04/04 4 Stip Yes
Note 9/07/05 5 Stip Yes
Deed of Trust 9/7/05 | 6 Stip Yes
Cornerstone 3/09/05 | 8 Stip Yes
minutes
Issues document 9 Stip Yes
App Cert Author 23 Stip Yes
App Reg Foreign Lmt | 24 Stip Yes
Liability co
Articles of Amdmtto | 25 Stip Yes
Asticles of Org
Oper Agtmt of A Stip Yes
Comerstone
Plat Map Mobile B Stip Yes
Home Estates
Articles of Organ Lmt | C Stip Yes
Liabality Cornerstone
Articles of Organ D Stip Yes
Cornerstone
Artof Amdmtto At | E Stip Yes
of Organ Cornerstone
Art of Amdmt to Art | F Stip Yes
of Organiz
App Regist Foreign G Stip Yes
LLC
Bonn L&T Comemo | H Stip Yes
note
Amerititle Ifr to I Stip Yes
DeYoung 8/30/05
Note 9/07/05 3] Stip Yes

/77



EXHIBIT LIST
CASE NAME: APS v. Cornerstone
JUDGE: Richard T. 8t. Clair
CASE NUMBER: CV-06-140
DATE: August 28, 2007
TYPE OF PROCEEDING: COURT TRIAL

R

Stip Yes
Amerititle 8/30/05 L Stip Yes
Cornerstone trans for | M Stip Yes
APS
Cornerstone memo to § N - Stip Yes
DeYoung 6/5/04
Note 6/04/04 O Stip Yes
CHB memo Tallman | P "] Stip Yes
6/07/04
APS fax 6/10/07 Q Stip Yes
CHB }r 8/10/07 R Stip Yes
CHB memo 12/14/04 | S Stip Yes
APS 3/24/05 T Stip Yes
CHB memo/fax U Stip Yes
T/28/05
Note dated 2005 v Stip Yes
APS fax 2/26/04 X Stip Yes
APS fax 3/16/05 Y Stip Yes
Key Bank trans zZ Stip Yes
Citizens CB Itr AA Stip Yes
1/24/05
APS fax 3/16/05 BB Stip Yes
APS fax 2/2604 cC Stip Yes
Trans APS to bpD Stip Yes
Tallman
Wire trans 8/2/04 EE Stip Yes
Wire tran 1/21/05 FF Stip Yes
Wire tran 3/16/05 GG Stip Yes

/7R



CASE NAME: APS v, Comerstone
JUPGE: Richard T, St. Clair

CASE NUMBER.

CV-06-140

DATE: August 28, 2007

TYPE OF PROCEEDEIG: Court Trial

EXHIBIT LIST

Wire tran 4/1/05 HH Stip Yes
Wire tran 4/20/05 i Stip Yes
Wire tran 5/0605 I Stip Yes
Wire tran 12/14/03 KK Stip Yes
Trust Deed 4/01/04 LL Stip Yes
Trust Deed 3/19/04 MM Stip Yes
Revr Lid Warr Deed NN Stip Yes
Trust Deed 10/25/05 oG Stip Yes
Option Agrmt QQ(14) Stip Yes
8/26/03

Corp Warr Deed PP(14) Stip Yes
1/22/04

Corp Warr Deed RR(14) Stip Yes
9/29/03 1

Corp Warr Deed 85(14) Stip Yes
9/29/03 11

Corp Warr Deed TT(14) Stip Yes
9/29/03 Iii

Sub Trustee & Full Uu(14) Stip Yes
Reconvey

Corp Wair Deed VV(i4) Stip Yes
6/29/03 IV

Citizens CB 1/24/03 LLL Stip Yes
Deed of Trust 9/07/05 } MMM Stip Yes
APS wire 2/26/54 NNN Stip Yes
Wire tran 8/02/04 000 Stip Yes
Tallman loan orig EEEE Stip Yes
11/03/03

Notes auth Kendrick | FFFF Stip Yes
Pls Resp Def Disc GGGG Stip Yes
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EXHIBIT LIST
CASE NAME: APSv. Cornerstone
JUDGE: Richard T. St. Clair
CASE NUMBER: CV-06-140
DATE: 8/28/07
TYPE OF PROCEEDING: COURT TRIAL
Cornerstone 4/07/05 7
fin recon
11/24/03 Summit 28 X X Yes No
9/12/03 ltr from 27 X X Yes
Summit
Tallman const cost 10 X X Yes
breakdown
Deposition of Brad
Kendrick was
published
Deposition of Martin
Pool was published
Am Pens Disc Stmt YYY
Am Pens Trust XXX X X Yes Yes
Agreement

Purch & Sale Agrmt 29 X X

Yes

Yes Yes

b
b

Yes
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES,
INC.; DREW DOWNS’ CURTIS
DEYOUNG; HARRY SEGURA;
DEAN DEYOUNG; and CLERK'S CERTIFICATE
E. DALE HENDERSON, '

Plaintiff/Respondants,

VS, Case No. CV-2006-140

CORNERSTONE HOME BUILDERS, Docket No.34697
LLC., a Utah Limited Liability Company;
CORNERSTONE HOME BUILDERS,

an Idaho Limited Liability Company,

Defendants/Appellants.

R i e ., W N S ST N g g

STATE OF IDAHO )
County of Bonneville )

I, Ronald Longmore, Clerk of the District Court of the Seventh Judicial District of the State of
Idaho, in and for the County of Bonnevilie, do hereby certify that the above and foregoing Record in the
above-entitled cause was compiled and bound under my direction and is a true, correct and complete
Record of the pleadings and documents as are automatically required under Rule 28 of the Idaho
Appellate Rules.

I do further certify that all exhibits, offered or admitted in the above-entitled cause, will be duly
lodged with the Clerk of the Supreme Court along with the Court Reporter's Transcript (if requested) and
the Clerk's Record as required by Rule 31 of the Idaho Appellate Rules.

IN WITNESS WHEREOQF, I have hereunto set my hand affixed the seal of the District Court this

=222 day of November, 2007.

CLERK'S CERTIFICATE - 1

S}
-3
L1
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES,
INC.; DREW DOWNS’ CURTIS
DEYOQUNG; HARRY SEGURA;
DEAN DEYOUNG:; and

E. DALE HENDERSON,

CERTIFICATE OF SERVICE

Plaintiff/Respondants,

V8. Case No. CV-2006-140

CORNERSTONE HOME BUILDERS,
LLC., a Utah Limited Liability Company;
CORNERSTONE HOME BUILDERS,
an Idaho Limited Liability Company,

Docket No. 34697

Defendants/Appellants.

e i i e S e ey

I HEREBY CERTIFY that on the day of November, 2007, I served a copy of the Reporter's
Transcript (if requested) and the Clerk's Record in the Appeal to the Supreme Court in the above entitled

cause upon the following attorneys:

Penny North Shaul, Esq. Stephen J. Muhonen
P.O.Box 277 P.O. Box 1391/Center Plaza
Rigby, ID 83442-0277 Pocatello, ID 83204-1391

by depositing a copy of each thereof in the United States mail, postage prepaid, in an envelope addressed

to said attorneys at the foregoing address, which is the last address of said attorneys known to me.

RONALD LONGMORE
Clerk of the District Court

\\\\\HHUHH”/
& gx%wc;:’o/

& Bl A
ST o %
555 O«;"- i
5249 @.’0 LIS E
eputy %rk ES ; @o\”' &F S5
- .’ e
L, STATG s S
IR AR LS
o, ' ?}‘ \\::‘\
CERTIFICATE OF SERVICE - 1 M

177



Daniel C. Green (ISB-No. 3213)

Stephen J. Muhonen (ISB No. 6689)

RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED

P.O. Box 1391

Pocatello, Idaho 83204-1391

Telephone: (208) 232-6101

Fax: (208) 232-6109

Attorneys for Plaimtiff Amevican Fension Services, Inc.

P I

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES,
INC., DREW DOWNS,

CURTIS L. DEYOUNG, HARRY
SEGURA, DEAN G. DEYOUNG,
and E. DALE HENDERSON,

Plaintiffs,
Vs,

CORNERSTONE HOME BUILDERS,
LLC, a Utah Limited Liability Company;
CORNERSTONE HOME BUILDERS, a
Idaho Limited Liability Company,

Defendants.

R T N A T N

TO:  CITIZENS COMMUNITY BANK
2797 South 25th East
Ammon, Idaho 83406

Case No. CV-06-140

NOTICE OF GARNISHMENT

Pursuant to the Judgments entered by the Bonneville County Court on October 10,2007, and

November 1,2007, Case No. CV-06-140, the "Motion for Writ of Execution and Garnishment" and

"Writ of Execution and Garnishment” and “Order for Writ of Execution and Garnishment” served

herewith. the above named Plaintiffs, DREW DOWNS, CURTIS L. DEYOUNG, HARRY

NOTICE OF GARNISHMENT - Page 1
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SEGURA, DEAN G. DEYQUNG, and E. DALE HENDERSON, (hereafter "Judgment Creditors")
hereby demand that you forthwith pay over to the Bonneville County Sheriff for and in behalf of the
Plaintiffs, all monies currently held in any and all bank accounts currently held by CORNERSTONE
HOME BUILDERS, LLC, a Utah Limited Liability Company; CORNERSTONE HOME
BUILDERS, a Idaho Limited Liability Companf {(hereafter “Judgment Debtors™);

Please deliver to the Sheriff of Bonneville County all sums recoverable under the Writ of
Execution and Garnishment. Said sums are not to exceed $190,251.74, which amount was awarded
pursuant to said Writ of Execution and Garnishment. Said amount shall continue to accrue interest,

costs and fees as provided by law from and after the date of entry of said Judgment.

DATED this 9 dayof [ Jgc. 2007,

BONNEVILLE COUNTY SHERIFF’S OFFICE
B 5, BTOMBEL, BHEHEr

Deputy Sheriff

(550

SUBSCRIBED AND SWORN TO beforeme on this____day of 2007

(SEAL)

NOTARY PUBLIC FOR IDAHO
Residing at:
Comimission expires:

NOTICE OF GARNISHMENT - Page 2
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Daniel C. Green (ISB-No. 3213) TN -3 me
Stephen J. Muhonen (ISB No. 6689) TS g
RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED
P.O. Box 1391 : L
Pocatello, Idaho 83204-1391
Telephone: (208) 232-6101
Fax: (208)232-6109

Artorneys for Plaintifff American Pension Services, Inc.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES,
INC., DREW DOWNS,

CURTIS L. DEYOUNG, HARRY
SEGURA, DEAN G. DEYOUNG,
and E. DALE HENDERSON,

Case No. CV-06-140

INTERROGATORIES TO GARNISHEE
(Citizens Community Bank)

Plaintiffs,
VS,
CORNERSTONE HOME BUILDERS,
LLC, a Utah Lumited Liability Company;
CORNERSTONE HOME BUILDERS, a
Idaho Limited Liability Company,

Defendants.

I " Vi N N S R N . T N N N N Ny

I, Eopsid TErzesea) . being first duly sworn upon oath, depose and make answers
to the Interrogatories as follows:

INTERROGATORY NO. 1: At the time of service of this notice, did you or do you, expect

to have in your possession or under your conirol any property, money, or effects of

CORNERSTONE HOME BUILDERS, LLC, a Utah Limited Liability Company; CORNERSTONE

INTERROGATORIES TO GARNISHEE (Citizeps Community Bank) - Page 1
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HOME BUILDERS, aldahe Limited Liability Company (hereafter “Defendants™)? If so, state what
property, how much, and of what value, and what money or effects.

ANSWER TO INTERROGATORY NO.1:
/bt@l NES | (HFECEIRG A CCountT t 226,00

INTERROGATORY NO, 2: At the time of the service of this notice, did you owe
Defendants any money or do you owe Defendants any money now? If so, state how much, on what

account, and when it will become due.

ANSWER TO INTERROGATORY NO. 2:

A0

INTERROGATORY NQO. 3: State the other facts, existing at the time of the service of the

garnishment, which might tend to show under which Defendants, might claim a Hability on your part
to Defendants.

ANSWER TO INTERROGATORY NQ. 3:

A4

INTERROGATORY NQ. 4: Picase describe in detail specific terms of any written financial

documents of which you are aware that refer to Defendants’ reason or any purpose. Providing a

INTERROGATORIES TO GARNISHEE (Citizens Community Bank) - Page 2

181



complete copy of the document or documents containing the reference to Defendants shall be a
sufficient answer to this interrogatory.

ANSWER TO INTERROGATORY NO. 4:
N

INTERROGATORY NO. 5: At the time of this notice, did you have in your possession or

have the right to possess any documents relating to or deseriptive of Defendant’s rights to payment
or other benefits? If you answer affirmatively, please attach these documents.
ANSWER TO INTERROGATORY NO. 5:
A0

INTERROGATORY NQ. 6: Please describe with specificity all reasonable efforts that have

been made to respond to these interrogatories, including, without limitation, persons and documents
consulied, records and notes or correspondence received.

ANSWER TO INTERROGATORY NO. 6:
Nj#

DATED this _3 __ day of I0ECenwudr £ , 2007 .

< /’)

o

=

INTERROGATORILS TO GARNISHEE (Citizenrs Community Baunk) - Page 3
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STATE of IDAHO )

85
County of i%(»‘ i el 13"&
ne, the undersigned, a Notary Public

On this /3 day of 3#’ (e i hf”% 2007 beli J
e el . known or

in and for said State, persgna ly appeated v 4 /{)
identified to me to be the{ Btovier <0 i "iij o0 §f Citizens Community Bank, the company that

executed the instrument or the person who executed the instrument on behalf of said company, and

acknowledged to me that such company executed the same.

IN WITNESS WHEREQF, [ have hereunto set my hand and affixed my official seal the day

and year in this certificate first above written.

\\
Sab W ..inf/ s, .
Sy, a b fo
§ Y ore, 5% (Mg L V\[ HOELEA
= eOE Notary Public Tor Idz?ho
= el ;=
£ &, i = Residence:
EXUNS A5 H\\» S8 Commission Expues & -1
T OF
,?’?///)Hé O "&\ \\\
muznn\\“

INTERROGATORIES TO GARNISHLE (Citizens Community Bank) - Page 4
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DUNN LAW OFFICES, PLLC. BOMNEYH BT
JOEIE Y N Y

Robin 1), Dunn, Hsq., ISB No. 2903 T A
Penny North Shaul, Esq., No. 4993 _ '

Amy Sheets, Esq., ISB No. 5899 - )
P.O. Box 277 7 DEC12 A9 4y
477 Pleasant Country Lane

Rigby, ID 83442
(208) 745-9202 (t)
(208) 745-8160 ()

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, Case No. CV-06-140

INC.; DREW DOWNS; CURTIS

DEYOUNG; HARRY SEGURA;

DEAN DEYOUNG; and

E. DALE HENDERSON,
ORDER GRANTING

Plaintiffs, MOTION TO STAY o

EXECUTION OF JUDGMENT

V8.

CORNERSTONE HOME BUILDERS,
LLC,,

Defendant.

e i T T i P P L NS T L N W WA g

'This matter having corme before the Court on Defendant’s Motion to Stay Execution
of Judgment; and based upon the file and pleadings herein, as well as IAR 13(b)(15);

ITISHEREBY ORDERED and this does otder that execution upon the
JUDGMENT enteted by the Court on October 12, 2007 and JUDGMENT OF COSTS AND
ATTORNEY FEES entered by the Court on November 1, 2007, in Bonneville County Case

No. CV 06-140, is hereby stayed pending resolution of appeal now pending before the Idaho

184



Supreme Court, Docket No. 34697. Putsuant to IAR 13(b)(15), Defendants have posted a
supersedeas bond in the amount of $258,742.36.00 on the combined amount on said
judgments awarded to Plaintiffs.

IT IS FURTHER ORDERED that Defendants must place $750.00 per closing of
sale of the remaining seventy-one (71) lots in Cornerstone Community Subdivision, in an
interest bearing trust account through Mountain West Title and Escrow, at 320 Memotial
Drive, Idabo Falls, Idaho 83402. Plainﬁffs,' through their counsel of record, Stephen J.
Mubonen, shall be notified of each and evety closing of sale, and provided with
documentation of each such closing and escrow. Plaintiffs shall also be provided with
documentation of escrow of $750.00 per closing of sale on each and every closing that has

occutred, or does occur, on the remaining seventy-one (71) lots in Cornerstone Community

Dl

JOEL E) TINGEY
DISTRICT COURT JUDGE

Subdivision since August 30, 2007.

DATED this f Q\day of December, 2007,

ORDER GRANTING MOTION TO 2
STAY EXECUTION OF JUDGMENT
185



CLERK'S CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the _ Zé)j c;i;y of Decembert, 2007, I served a true and
cortect copy of the above and foregoing document to the following petson(s) as follows:

Penny North Shaul, Esq.
DUNN LAW OFFICES, PLLC
P.O. Box 277

Rigby, ID 83442

Stephen J. Muhonen, Esq.
RACINE OLSON NYE BUDGE
& BAILEY, CHTD,

P.0O. Box 1391

Pocatello, ID 83204

Cletk

By: : ll\l’W{

Deputy

ORDER GRANTING MOTION TO 3
STAY EXECUTION OF JUDGMENT
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RESULT [H:S
DUNN LAW OFFICES, PLLC. BONNEV
Robin D, Dunn, Esq,, ISB No. 2903 hLY W UUNEY
Penny North Shaul, Esq., No. 4993 , T
Amy Shects, Esq., ISB No, 5899
P.0, Box 277 1 7 DL 12 494

477 Pleasant Country Lane
Rigby, ID 83442
(208) 745-9202 (1)
(208) 745-8160 (D)

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES,
INC.; DREW DOWNS; CURTIS

Case No, CV-06-140

DEYOUNG; HARRY SEGURA,;
DEAN DEYOUNG; and
E. DALE HENDERSON,
ORDER GRANTING
Plaintiffs, MOTION TO STAY
V8.

CORNERSTONE HOME BUILDERS,
LLC,

mE®EHWEH

LEODEC 11 2007
Ll /

i
P
.‘J[
i

Defendant,

)
)
)
)
)
)
) EXECUTION OF JUDGMENT
)
)
)
)
)
)
)
)
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A‘ppeal' Bond Travelers Casualty and Surety Company of America
One Tower Square 3PB, Hartford, CT 06183

American Pension Services, Inc.; Drew Downs; Curtis L.
DeYoung; Harry Segura; Dean G. DeYoung; E. Dale

Henderson
Plaintiff(s) Bohd No. 104856347
-against- index or
Cause No.

Cornerstone Home Bui]ders,‘ LLC, a Utah Limited Liability
Company; Gornerstone Home Builders, an idaho Limited

Liability Company

Defendant(s)

KNOW ALL MEN BY THESE PRESENTS, that we Cornerstone Home Builders LLC a Utah Limited Liability
Company; Cornerstone Home Builders, an ldaho Limited Liahility Company , as Principal, and Travelers Casualfy
and Surety Company.of America, a corporation organized under the laws of the State of Connecticut and authorized to
do business in the State of Idaho, as Surety, are held and firmly bound unto The District Court of the Seventh Judicial
District of the State of Idaho in and for the County of Bonneville, as Obligee, in the maximum penal sum of Two
Hundred Fifth Seven Thousand Dollars Dollars ($257,000), lawful money of the United States of America, for which
payment well and truly to be made we bind ourselves, our heirs, executors, administrators, stccessors and assigns, jointly

and severally, firmly by these presents.

WHEREAS, the Principal has appealed to the District Gourt of the Seventh Judicial District of the State of Idaho in
and for the County of Bonneville from a judgment entered on the 10th day of Qctober, 2007.

NOW, THEREFORE, the condition of this obligation is such that if the Principal shall diligently prosecute its appeaito a
decision, and shali promptly perform and satisfy the judgment, then this obligation will be void: otherwise to remain in full,

force and effsct,

SIGNED, SEALED AND DATED this 11th day of December, 2007,

Cornerstone Home Builders, LLC A Utah Limited
Liability Company; Cornerstone Home Builders, LLC an
ldaho Limited Liability Company

By: e I T —

Scott Tallman, Owner Principal

Travelers Ca;sZand Surety Company of America
By: % :

DeRay &y 7/ / , Attorney-in-Fact

188
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. WART HIS POWER OF AT?(SRNEY 1S INVALID WITHOQUT THE 30RDER

y A, POWER OF ATTORNEY _
TRAVELERS ‘j Farmington Casualty Company St. Paul Guardian Insurance Company
Fidelity aud Guaroanty Ynsurance Company St Paul Mercury Insurance Company
Fidelity and Guaranty Insurance Underwriters, Ine. Travelers Casuaity and Survety Company
Seaboard Surety Company Travelers Casumity and Surety Company of America
St. Paul Fire and Marine Tnsurance Company Uniled Strtes Fidelity and Guaranty Company

Attorney-in Fact No. 219299 Certificate No, O O 2 O 4 6 5 j_ 8

ANOW ALL MEN BY THESE PRESENTS: That Seaboard Surely Company iz a corporation daly organized unter the laws nf the Siate of New York, that 8. Paul
Fire and Marine Insurance Company. St Paul Guardian Insurance Company and Si. Paul Mercury Insurance Company me covperations duly organized under the laws
of the Siate of Minnesota, thal Farmington Casvally Company, Travelers Casualiy and Surety Comgpany. and Travelers Casualty and Surety Comipany of America are
corporations duly organized under the laws of the Stale of Connecticut. that Unired States Fidedity and Guaranty Company is a corporalion duly organized under the
laws of the State of !\-1;15'_\_’15!116. that Fidelity and Guaranty Insurance Comipany is 2 corporation duly organized under the laws of the State of lowa, and that Fidelitv and
CGuaranty Insurance Underwriters, Ine. is a comporation chely orguaized gnder the laws of the State of Wisconsin therein collectively called the “Companies™. and ihat
the Companies do hereby make. constifute and appoint

R. M. Hartwell, Mary Lynn Hartwell, DeRay Pesry, Sally Perry, Todd R. Mary, Douglas G. Ball, Colleen B. Rowan, Angela Rae Milter, and Sherl Callen

of the City of Idzho Fails . State of Idaho - thedr true and Fawiul Atomev()-in-Fact,
ench in their separate copacity if more than one is named above. (o sign, execule. sead and acknowledge an\ and all bonds. recognizances. conditional undertakings and
other writings obligatory in the nature thereef on behall of the Companies in their business of guaranteeing the fidelity of persons. guaranteeing the performance of
contracts and execuling or guaranteeing bonds and undertakings required or pquﬂjﬁ'@d"in any-*q?:linns ay proceedings aliowed by law.

6th
N WI'I‘NF&%\\'@%B%@OF, the Compagigghave caused this inst it corporate seals 1o be herero affixed. this
day of . . = )
:
Farmington Casualty Comp'm St, Paul Guardian Insurance Company
Fidelity and Guar: m[v‘ nsiirance Cempan St. Paul Mercary Insurance Company
Fidelity and Guaranty Tnsusaiice Underwriters, Inc. Traveters Casnalty and Surety Company
Seaboard Surely Company Fravelers Casualiy and Surety Company of America
St Paul Fire and Marine Insurance Company Linited States Fidelity and Guaranty Company

-p;r;"'\“““'w ’m\ AN
ey ks Stk N | 4,,&_3;;-10
Al ok f%"""““* Ty f q_
& & * 3 & E{fem—.
Cecltg £ ; %\cmm )
et %'-----:;\35;
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Stale of Conneclicut By: m%“\

W
City of Harlford ss. Gearg(@ Thempeon. @’icc President

Bih November 2007
On thisthe day of . . before me personaity appeared George W, Thempson, whoe acknowledged himsell

1 e the Senior Vice President of Farmington Casualty Company. Fidelity and Guaranty insurance Company. Fidelity and Guaranty Insurance Underwriters. Tnc..
Seabeard Surety Company, S1 Paul Fire and Marine Insurance Company. §i. Piud Guardian Insurgnee Company. St Paul Mercuvy Insurance Company, Travelers
Casualty and Surety Company, Travelers Cazvalty and Surety Company of America. and United States Fidelity and Guaranty Company. and that he. as eueh, heing
authorized <o to do. executed the foregoing instrument for the parposes therein contained by signing on behall of the corporations by himself as a duly authorized officer.

mwcﬁm&:\'

M'mc C. Terrcault, Notayy Public

In Witness Whereof, | hereuiio set my hand and official seal,
My Conunisgion expires the 30th day of June. 2011,

58440-5-07 Printed in U.S.A.
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DUNN LAW OFFICES, PLLC. BONMEY ¢ 1 . uuKTy
Robin D, Dunn, Esq., ISB No. 2903 ey T

Penny North Shaul, Esq., No. 4993
Amy Sheets, Esq., ISB No. 5899
P.O. Box 277

477 Pleasant Country Lane

Rigby, ID 83442

(208) 745-9202 (1)

(208) 7458160 (£)

7 DEC1Z AS 4

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

AMERICAN PENSION SERVICES, ) Case Mo, CV-06-140
INC.; DREW DOWNS; CURTIS )
DEYOUNG; HARRY SEGURA; )
DEAN DEYOUNG; and )
E. DALE HENDERSON, )
) ORDER GRANTING
Plaintiffs, ) MOTION TO STAY
) EXECUTION OF JUDGMENT
)
v, ) ,
) NED
CORNERSTONE HOME BUILDERS, ) F n,' i— @ E ” W E ‘ ]
LLC., ; { DEC 112007 b
{ iy T
Defendant, g 1 g :‘é. By j
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DUNN LAW OFFICES, PLLC.

Robin D. Dunn, Esq., ISB No. 2903 e I e s
Penay North Shaul, Esq., No. 4993 ’ r’?*g?,;‘;,{f,[::jﬁ?’?“; Bl T ey
Amnelia A. Sheets, Esq., ISB No, 5899 T
P.O. Box 277

477 Pleasant Country Lane 7o
Righby, II> 83442

(208) 745-9202 (t)

(208) 745-8160 (1)

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
AMERICAN PENSION SERVICES, Case No., CV-06-140
INC.; DREW DOWNS; CURTIS
DEYOUNG; HARRY SEGURA;
DEAN DEYOQOUNG; and

E. DALE HENDERSON,
ORDER. FOR ADDITIONAL

Plaintiffs, RECORD

CORNERSTONE HOME BUILDERS,
LLC, 2 Utah Limited Liability Company,
CORNERSTONE HOME BUILDERS,
an {daho Limited Liability Cormpany,

Defendant.

)
)
)
)
)
)
)
)
)
Vs, )
)
)
)
)
)
)
)
)

Based upon the foregoing stipulation filed by the parties in the above-captioned

matter; and good cause appearing therefore;

IT IS HEREBY ORDERED that pursuant to IAR 2%(a), inclusion of the

following muaterial in the Clerk’s Record in addition to that which has already been

included, and that which is required shall be included by the Idaho Appellate Rules: ‘

Co
‘!‘ ‘.l.
ARty

%~

ok
)
{2
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1. Defendant’s Motion for Summary Judgment filed Apzl 18, 20073

2. Affidavit of Penny North Shaul filed April 24, 2007;

3. Affidavit of Scott Tallman filed April 24, 2007;

4. Affidavit of Mary TeNgaio filed April 24, 2007;

5. Defendant’s Memorandum in Support of Motion for Summary Judgment
filed April 24, 2007;

5. Second Affidavit of Penny North Shaul filed May 8, 2007;

7. Second Affidavit of S&ott Tallman filed May 8, 2007;

8. Defendant’s Response to Plaintiff's Memorandum in Support of Motion

for Summary Judgment;

9. Affidavit of Scott Talllman in Support of Motion to Compel filed May 11,

2007;

10.  Affidavit of Penny North Shaul in Support of Defendant’s Motion to

Compel Discovery Responses filed May 11, 2007;

11, Motion to Compel Response to Defendant’s Second Set of Discovery to

Plaintiff filed May 11, 2007;

12, Memorandum in Support of Motion to Compel Response to Second Set of
Discovery to Plaintiff filed May 11, 2007;

13. Third Affidavit of Scott 'rallman filed May 15, 2007;

14, Third Affidavit of Penny North Shaul file¢ May 15, 2007;

15.  Defendant’s Reply to Plaintiff’s Response to Defendant’s Motion for

Summary Judgment filed May 15, 2007

ORDER FOR ADDITIONAL RECORD - 2
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16. Defendant’s Second Motion for Surmmary Judgment filed June 29, 2007; |

17.  Affidavit of Michael D. Gaffney filed July 3, 2007;

18.  Memorandum in Support of Motion for Leave to Amend filed July 3,
2007;

19.  Motion for Leave to Amend Answer filed July 3, 2007;

20,  Brief in Support of Defendant’s Seconid Motion for Sumsnary Judgment
filed July 6, 2007;

21.  Affidavit of Michael D. Gaffney filed July 20, 2007;

22.  Defendant’s Brief Supplementing its Second Motion for Summary
Judgment and in Opposition to Plaintiff’s Second Motion for Sunumary Judgment filed
July 20, 2007;

23.  Defendant’s Reply to Plaintiff’s Memorandum in Opposition to Motion
for Summary Judgment filed July 27, 2007;

24.  Notice of Offer of Judgment filed August 10, 2007;

25.  Defendant’s Motion to Strike Notices of Appearance filed August 24, 2007;

26,  Defendant’s Memorandum in Support of Motion to Strike Notices of
Appearance filed August 24, 2007;

27, Objection to Proposed Judgment filed October 4, 2007

28.  Motion to Disallow Costs and Fees/Objection to Memorandum of Fees
and Costs filed October 18, 2007;

29.  Motion for Award of Attorneys’ Fees and Costs Against Plaintiff

Asmerican Pension Services, Inc., filed October 22, 2007;

ORDER FOR ADDITIONAL RECORD - 3
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30,  Defendant’s Offer of Judgment provided to Court at hearing on October
31, 2007.
31. Plaintiffs’ Motion for Summary Judgment dated April 18, 2007, filed April

19, 2007;

. Plaintiffs’ Memorandum in Support of Plaiatiffs’ Motion for Sumumary

W
B

Judgment filed April 24, 2007;

33, Affidavit of Martin Poole filed April 24, 2007;

34, Affidavit of Brad Kendrick filed April 24, 2007;

35. Affidavit of Stephen J. Muhonen filed April 24, 2007;

36. Plaintiffs’ Response to Defendant’s Motion for Sumummary Judgment filed May
10, 2007,

37. Second Affidavit of Stephen J. Muhonen filed May 10, 2007;

38. Plaintiffs’ Reply Memorandum in Support of Motion for Summary
Judgment filed May 15, 2007;

39. Third Affidavit of Stephen J. Muhonen filed May 15, 2007;

40, Plaintiffs’ Second Motion for Summary Judgment filed June 28, 2007;

41, Memorandum in Support of Plaintiffs’ Second Motion for Sunumary
Judgment filed July 6, 2007;

42, Affidavit of Curtis DeYoung filed July 6, 2007;

43, Affidavit of Dale Henderson filed July 6, 2007;

44, Affidavit of Dean DeYoung filed July 6, 2007;

45, Affidavit of Harry Segura filed July 6, 2007;

ORDER FOR ADDITIONAL RECORD - 4
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46, Affidavit of Drew Downs filed July 6, 2007;

47. Plaintiffs’ Response to Defendant’s Second Motion for Summary Judgiment
filed July 20, 2007;

48. Second Affidavit of Drew Downs filed July 20, 2007;

49. Second Affidavit of Curtis DeYoung filed July 20, 2007;

50. Second Affidavit of Dale Henderson filed July 20, 2007;

51. Second Affidavit of Dean DeYoung filed July 20, 2007;

52. Second Affidavit of Harry Segura filed July 20, 2007;

53. Plaintiffs’ Reply Memorandum in Support of Plaintiffs’ Second Motion for
Surnmary Judgment filed July 27, 2007;

54, Signature pages to Second Affidavits of Drew Downs, Curtis DeYoung, Dale
Henderson, Dean DeYoung and Harry Segura filed August 1, 2007;

55. Notice of Appearance for Plaintiff Drew Dowuas filed August 21, 2007;

56. Notice of Appearance for Plaintiff Curtis DeYoung filed August 21, 2007;

57. Notice of Appearance for Plaintiff Harry Segura filed August 21, 2007;

58. Notice of Appearance for Plaintiff .Dean DeYoung filed August 21, 2007;

59. Notice of Appearance for Plaintiff E. Dale Henderson filed August 21, 2007;

60. Defendant’s Memoranduxm Re: Oral Motion to Amend Pugsuant Rule 15(b)
filed September 7, 2007;

61. Plaintiffs” Reply Brief in Support of Plaintiffs’ Rule 15(b} Motion filed
September 13, 2007;

62. Plaintiffs’ Proposed Findings of Fact and Conclusions of Law filed September

QRDER FOR ADDITIONAL RECORD - 5
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13, 2007.

63. That the cover of the clerk’s record be conformed to reflect that of the,

judgments entered in this matter.

DATED: [>-{7-07)

ORDER FOR ADDITIONAL RECORD - 6
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CLERK’S CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on the / /da}r of December, 2007, I served a true

and correct copy of the above and foregoing docunuent to the following person(s) as

follows:

Penny North Shaul, Esq.
DUNN LAW OFFICES, PLLC
P.O. Box 277

Rigby, ID 83442

Stephen J. Mubonen, Esq.
RACINE OLSON NYE BUDGE
& BAILEY, CHTD.

P.O. Box 1391

Pocatello, 1D 83204

Cler

(3’

L}eﬁ%ty O

ORDER FOR ADDITIONAL RECORD - 7
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