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IN THE SUPREME COURT OF THE STATE OF IDAHO

i T

Supreme Court Case No. 34888

MARK VAN, )
)
Plamntiff-Appellant, )

)

VS. )

)

-PORTNEUF MEDICAL CENTER, PAT )
HERMANSON, Hospital Administrator, )
PAM HUMPHREY, EMS Program )
Director, GARY ALZOILA, Director of )
Operations, RON FERGIE, Chief Pilot/ )
Safety Officer, BARRY NIELSON," )
Pilot, and DOES 1-X, )
)

)

Defendants-Respondents.

CLERK’S TRANSCRIPT ON APPEAL

Appeal from the District Court of the Sixth Judicial District of the State of Idaho

in and for the County of Bannock.

HONORABLE PETER D. McDERMOTT, District Judge

Nick L. Nielson Patricia Olsson
P. O. Box 6159 Paul D. McFarlane
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JION OF BARRY G. NEILSEN

24 Q. Okay. You say "he" has log records and
25 duty-log records. Who are you refetring to?

24

%

“GUST 22, 2007

e SHEET 8 PAGE 29 - e PAGE 31 ’

! A. —that he may have changed the records, ] Q. if he was -- do you know if he was ever
2 but | don't think he did. 2 warned or reprimanded for possibly flying without ten
3 Q. Allright. So if Mark Van testifies 3 hours rest? '
4 that you ceriainly told him that Ron Fergie changed 4 A. No, [ dont.
5 the records, would you disagree with that? 5 Q. This issue about Mr. Fergie possibly
6 A {don't know if 1 told him that or if | - 6 changing the records fo appear that he got the rest,
7 said | was concerned about him changing 1. | don't 7 did you talk about it with anyone besides Mark Van
8 know. 8 and Chad Waller?
g Q. Is there anything that could help us 9 A. No.

10 find out? 10 Q. Have you dis ~ other than counsel, have

11 A. You could go back and fook at the 11 you discussed this issue with anyone in preparation

12 records. {2 for your deposition?

13 Q. And what records would those be? 13 A. No.

14 A. The flight records, the logbook records. 14 Q. Has there been a new Part 91 standard

15 Q. Are those still kept? 15 released by the NTSB with regard fo pilof duty time?

18 A. 1think they are. 16 A. Not that f'm aware of,
17 Q. What aircraft wouid this be for? 17 Q. Nothing within 20077

18 A. That was in the 108, 18 A. Not under Past 91 — for crew rest under

18 Q. Okay. So you helieve the jog records 19 Pat917 ‘

20 are still kept for the 1097 20 Q. Well, for pilof duty time under Part 917

21 A. He has log records; he was duty-log 21 A. No, not that [ know of.

22 records. The two of them would indicate whether 22 Q. Okay, With regard to the engine cowling

23 whatwas witten down. 23 incident, were you aware that Mr, Van tried to

protect you by rotating the aircraft's damaged engine
cowling away from the street so that it couldn't be

e PAGE 30
A. Well, the hospital mainfains them. We
maintain them.

Q. Who in the hospital maintains them.
A. Gary and Ron. Gary Alzola and Ron

. Q. Do you recall Chad Waller being with you
on those conversations about those records?
A, Chad and | tatked about it.
9 Q. What did you taik about, and what did
1¢ you discuss?
11 A. The same thing we tatked abouf with
12 Mark, that we were concerned thaf he had spent too
13 much time and that he hadnt put it down correctly
14 or...
15 Q. Do you recall ever looking - actually
16 looking at those loghooks?
17 A. Ne, [didnt.
18 - Q. lsif your understanding that
19 falsification of pilot records is actually a
20 violation of the federal aviation rules?
21 A Yes.
22 Q. Do you know if Ron Fergie was ever
23 wamed or reprimanded for this action, for the 20
24 hours?

1
2
3
4
5 Ferie.
6
7
8

25 A. No, Fdont.

1
2
3
4
5

6
7
8
9
10
1
12
13
4
15
16
17

18
19

21
22
23
24
Vs

. PAGE 32

20.

seen?

A. No, [ wasnt.

Q. And that he scheduled removal of the
damaged cowling fot repairs prior to Lynn Higgms
arrival o do training?

A. No, | wasn't aware of that.

Q. I'd like to go now to an incident in
which we believe occurred about October 30th or 31st,
2004, with regard fo possible ice and snow on the
rotor blades. Do you recall that incident?

A. recali being - having it talked
about, yes.

Q. Okay.

MR. NIELSON: It appears 1 only have one
copy. Wrong. Il hand that fo him.

(Exhibit 1 marked.)

Q. (BY MR. NIELSON) Mr. Neilsen, you have
been handed what's been marked as Deposition
Exhibit 1. Please review that and tell me when
you're done.

A. Okay,

Q. Have you seen that document before
today?

A Yes,

Q. Okay, When was the last time you saw - =

www.TandTReporting.com -

T&T REPORTING -
M Wty

(208) 529-5491 "
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DF" DSTTION OF BARRY G. NEILSEN

o SHEET 10 PAGE 37 |

1. been asked and answered.
2 MR. NIELSON: ¥ hasn't been asked and
3 answered,
Q. {BY MR. NIELSON) I'd like to know when
you did the preflight that morming?
MR. MCFARLANE: He said he didn't know.
THE WITNESS: {did it prior to faking off,
Q. {BY MR. NIELSON} Okay. Did you do it
after Greg Stoltz moved the hlades?
10 A. ldont know. ‘
11 Q. Okay. Did you ever tell Mr. Van when
12 youdid it?
13 A. No.
14 Q. When you did the preflight, what did you
15 check? _
16 A. We checked the entire aircraft.
17 Q. Okay. Did you ever teil iMr. Van that
18 you puiled the rotor blades down so farto look af
19 the blades?
20 A. Thal's usually my course of action.
21 Q. Ckay. How much of the rotor blade can
22 you see when you do that?
23 A. 1canfeel the last probably third of
24 it. I'm talt enough if it's-down in the front,
25 Q. Butldon't understand your testimony -

0O ~3 O b

- *TIGUST 22, 2007

. PAGE L
1 A 1do on all my preflights, so I've got
2 toassume | did.
3 Q. Okay. Ifirepresent to you that
4 Ron Fergie stated in his deposition that when he
5 asked you about this incident about this matter, you
6 could nof recall the incident at all. Would you
7 disagree with that?
8 A. No, I can'trecall it now.
9 Q. Okay,
10 A. What im saying is 1 do a complete
11 prefiight before every flight, before each shiff, and
12 if I'm going ot there fo fly and | haven't
13 preflighted yet, I'm going 10 look at the aircraft.
14 Q. But the preflight may be at seven or at
15 any time later, correct?
16 A, Couid be. Could be before seven.
7 . in doing the prefiight, do you have any
18 policy of checking with the mechanic to make sure the
19 mechanic is saying the helicopter is airworthy?
20 A. No. The mechanic, if he finds a fault,
21 should take the aircraft out of service. If he has a
22 problem, he'll put it down in the logbook, and we
23 check the logbook prior to every flight to make sure
24 we're not overflying inspections.
25 Q. Is it your testimony that a mechanic can

=== PAGE 38

A, You run your hand along the top of it
ifthere's ice, you'li be able fo feel it. Mfif's
wet, you'll be able to feel it
Q. You can feel the whole rotor blade?
A. I'saidthe fast third,
Q. Okay. Sothat the first two thirds you
can't feel it? :
A. From the root out from the fop, I'm not
that talf, ro.
10 Q. Okay. Soyou couldn't check unless you
11 got aladder, correct?
12 A. Probably.
13 Q. Okay. Sofis it fair to say you didn't
14 fully inspect the rotor blades that day?
15 A. No.
16 Q. Ckay. Why do you say that?
17 A. It's not fair fo say that.
18 Q. You don't -- you don't recali what you
18 did, then?
20 A. | check the aircraft on every preflight.
21 Q. Okay. And you check the entire rotor
22 blade? ‘
23 A. Yes, you can ~yes, | do.
24 Q. Okay. And you say that you checked the
25 entire rotor blades on this specific incident?

L = R O 2, R

e PAGE 40

1 take the aircraft ouf of service?
2 A. Absolutely,
3 Q. Okay. lf there is testimony, deposition
4 testimony in this case indicating that only the pilot
5 in command can fake the aircraft out of service,
6 would you disagree with that?
7 A. Yes. ‘
8 Q. Okay. Now, you indicated that you
9 talked to Greg Stoltz about this incident, right?
10 A Weve falked about if since then, yeah.
11 Q. Okay. Can you recali the substance of
12 your conversations?
13 A. Not 50 much, no. We talked about i,
14 and he said, "l was concermed."
15 And 1 said, "Well, thank you."
16 Q. Just about fo the bottom of that
17 Deposition Exhibit 1, there's a senfence which starfs
18 off: "l advised Ron,,."

19 Can you see that? -
20 A. Yes,
21 Q. 1advised Ron of my concems against --

22 again about the ice being thrown off the blades into
23 the parking lot and damage to the helicopter,

24 Did Mr. Stoltz ever indicate fo you that

25 ice was thrown off the blades in this incident?

www, TandTReporting.com -

Jof
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D " "ITION OF BARRY G. NEILSEN

—— SEEET § PAGE 33 —
it?
A. At HR when we were having a meefing, |
read this over. {think that's when  was.
Q. Okay. When was the HR meeting? Do you
recail?
A. Ok, shoot, no. No, [ don't remember the
dates.
Q. Okay. Could it have been just prior to
Mr. Van's fermination?
10 A. Yeah, it was that, | don't remember the
11 dates, the year, whatever.
12 Q. Okay. {'d fike you it talk aboutf that
13 meeting for a minute. Vho was in attendance at this
14 meeting? .
15 A. Gary, Pam, me, Mark, Audrey. Greg
16 wasn't there, and | think Ron Fergie was there.
i7 Q. Okay. i'd fike you to just go over what
18 you can recall - having read Deposition Exhibit 1,
19 - what you can personally recall about the events and
20 circumstances on this issue of ice on the rotor
21 blades on or about October 30th and 31, 20047
22 A. What | remember about it is Ron had
23 called and asked me if | had had ice on the blades
24 when | took off and | says no. And that's about it.
25 lknow that it was looked into by the FAA, and they

YGUST 22, 2007

e PAGE 35 wm..n

would have pufied oul a Herman Nelson and cleansd #
off or | would have. If you've got ice on two blades
and no ice on the other two blades, it's going io set
up a significant vibratien when you start i up.
Thete was none. '
Q. Now, the policy in the LifeFlight
program was to perform flight inspections on shift
change?
A. Wa do a preflight every shift change,

D o i O O A 7 BN e

10 yes.

14 Q. Every shift change?

12 A. Thaf's right.

13 Q. That morning, did you do a preflight at
14 7am? :

15 A |believe 1did. |dontknow.

16 Q. Okay. Do you recall telling anybody you
17 did a prefiighi?

18 A. Usually you - almost always, you sign

19 the logbook that you had been out there and done a
20 prefiight. .

21 Q. Okay. Did you feli Ron Fergie you did a
22 preflight?

23 A, Tdo a preflight every shift. Whether |

24 did ¥ right af seven o'clock, that part f don't

25 know. But!do do a preflight when | start every

e PAGE 34

1 couid find no indication there was ice on the blades
2 when | ook off.
3 Q. There was an FAA investigation?
4 A. From what | understand, there was, and
5 they found nothing, and ncbody in the aircraft
B noticed any ice or snow. Nobody -- | didnt notice
7 any vibration. It was a nonevent.
8 Q. Okay. Whaf did you tell the FAA
8 investigators abouf this?

10 A, 1 didn'tfalk to them.

11 Q. Okay. They neverinterviewed you?

12 A. They never interviewed me. They

13 interviewed the people that were on the aircraft, and

14 | guess they talked to Greg. There was no evidence

15 that there was ice onthe aircraft when | lifted.

16 Q. Why do you say that?

17 A. {wasinthe aircraft and if | had taken

18 off with ice on there, you can seg it come off. You

18 cansee a vibration. Greg lold me that he had ice on

20 fwo blades. The ather two blades had melted off, so
21 he fumned it around so sun hit the other twe blades

22 betier and would melt that off. If there's that --

23 Q. Did Greg ~ ,
- 24 A. - if there's that little it of ice,

25 it's not going to take long for if o come off o he

wee PRAGE 36

1 shift.

2 Q. Do you recall doing a preflight the

3 moming this occurred?

4 A. [can say yes, but [ can recall doing a

5 preflight every day. | do one every time | come on
§ shift

7 Q. Do you have any specific recollection as
8 to doing a preflight on this specific day, -
Qctober 31st?

10 A, No. That'stoo iong ago. | don't

11 remember that far back. You do a preflight every
12 day. If's lke getting up and tying your shoe, How
13 did you fie the knot on the right and the one on the
14 {eft? The same way you do if every day. Canyou
15 remember doing that? No.

16 Q. Did you do a preflight at seven o'clock
17 that moming?

18 MR. MCFARLANE: Objection fo form. Ifs

19 been asked and answered,

20 THE WITNESS: I don't know if if was af

21 saven o'clock,

22 Q. {BY MR, NIELSON} Did you do a preflight
23 immediately hefore you took off?

24 A Yes.

o

25 MR.MCFARLANE: Gbjection fo form. ifs

Ww.TandTRepofting.com
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DE. . . TON OF BARRY G. NEILSEN

" GUST 22, 2007

e SHEET 3 PAGE 9 —— PRAGE 11
1 A. ATP is the type of rafing that | have. 1 until'98 when the operation was shut down. After
2 You have a private, commercial, zirfine transport 2 they shut down the operation at the INEL, | flew
3 pilot rating. | have an ailine transport pitot 3 partime as a relief pilot for Rick Wyman ot of
4 rating and | have a CF| -- certified flight 4 Boise in'98, '97 and '98. | was also running my
5 instructor, cerfified instrument instructor. 5 ranch, which is south of here. |came to work at the
6 Q. And have you actually faught flying? 6 hospital in 2000 as a relief pilot fo begin with, and
7 A. Yes,|have. 7 shortly thereafter was given a full-time position,
8 Q. Okay. When was thaf? 8 and f'va been working here ever since.
g A. While | was working at the INEL, [ was 9 Q. With regard to the U.S, Army, as it
10 the instructor training officer and safety officer, 10 pertains to your flight duties and responsibilifies,
11 and we kept the pilots current. ‘ 11 did you ever receive any wamings of reprimands of
12 Q. How much of your flight time has been 12 anysont?
13 involved with helicopfers? 13 A. No.
- 14 A Allofil. 14 Q. Okay. I'mgoing to ask this for each
15 Q. None with -- none with general aircraft? 15 your employers. Did you receive any with the ldaho
16 A. No, 'm not rated in fixed wing, 16 National Guard?
17 airplanes. They're scary. You have fo go fo fast o i7 A. No.
18 land. 18 Q. Idaho Helicopters?
19 Q. Just so | understand hetter —-and | 18 A. No.
20 think you've explained this. | just need to have it 20 Q. Reeder's Flyer Service?
21 delineated further. Please go over each employer 2 A. No.
22 that you've had where you have been a helicopter 2 Q. INEL?
23 pilot. 23 A. No.
24 A. Other thanthe U.S. Army? 24 Q. Rick Wyman?
25 Q. Well, we'll starf with the U.S. Army? 5 A. No.
e PAGE 10 s PRGE 12
1 A, Okay. The U.S. Amy, the Idaho National 1 Q. Okay. And the - now, 'mgoing to
2 Guard, Idaho Heficopter out of Boise, | flew fire 2 refer to the hospital Bannock, Portneu!, ali of this
3 contracts in ‘84, Reeder Flying Service in '8, fire 3 just as the hospital, just so you know,
4 contract, 4 A, Altright.
5 Q. If you could go just a little bit 5 Q. You've received - have you ever
6 slower - 6 received any informal or dis -- of formal discipline
7 A. Okay. 7 while employed with the hospital?
8 Q. --while a take down notes, appreciate 8 A. Yes.
§ that. 9 Q. Okay. I'd like to go through each, if
10 Atter the National Guard, you said what? 10 you could list them for me.
11 A. During the National Guard - 11 A. tlost a fuel cap on the 105 on a fiight
12 Q. Okay. : 12 to Burley - or no, Ruperl. Excuse me.
13 A. —in'84, it was idaho Helicopters out 13 Q. When was that?
14 of Boise, fire contract with BLM. 14 A. ldont remember. It was when we had
15 Q. Okay. 15 the 105. Right after we got — the one we
16 A In'85, Reeder's Flyer Service on 16 were leasing - | can't remember what year thaf was.
17 ancther fire confract for the BLM out of Shoshone, AT Q. Sois that after 20017
18 Idaho. 18 A. I'm trying to remember when the other
19 Q. Okay. 19 aircraft crashed because i was after that, and |
20 A. In ‘85 f went fo work at the INEL, and 20 guess it was 2001, 2002.
21 if F can remember the name of the people that were 2 Q. If I represent to you that the crash
22 there. We went through fous or five different 22 invelving Tim Brulotte happened November 14th, 2001,
23 contractors while | was there. The last one was 23 is- -
24 Lockheed Martin, We flew 222s fo begin with in 1985. 24 A. Yeah.
25 In 1993 we went fo Bell 412s. We were fiying 4125 25 Q. --is that right? e
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A Thatcould be. i algood at
dales.

Q. Okay.

A. So it was - it was subsequent to
that —

Q. Okay.

A. - and the aircraft we leased.

Q. Okay.

A. Then | received counseling statement,
formal letter for not securing a cowling on a flight
to Burley.

Q. Okay. Let's go back o the lost fuel
cap. Did you receive any written discipline?

A. I'msure. Yes, there was a letter
written. - _

Q. Okay. Who was it written hy?

A. Gary Alzoka.

Q. Do you recalt the substance of the
letter?

A, Other than don't lose any more fuel
caps, secure the fuel cap, don't do that anymore.

Q. Okay. Did you receive any demotion or
reduction in rate of pay?

A. No.

Q. Okay. The next! believe you mentioned
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Tﬂ? cowling?

A, Yes. The cowling was left unsecured on
a night flight.

Q. Was that to Burley?

A. Yes.

Q. Was there damage to the aircraft?

A. Not much. The cowling was burned by the
exhaust, but it was functional, and if was on the
aircraft when we gave if back fo them.

Q. Okay. You - do'you know how much it
took to - how much it cost fo repair the cowling?

A. ftwasn't repaired. They just bent i
back into shape and put it back up. They never took
it off, as far as | know.

Q. And tell me again, what happened fo the
cowling that caused it fo be damaged?

A. It was unsecured during fight. Soit
was up against a heat exhaust, the engine exhaust.

Q. Okay. Are you saying that you failed to
latch it?

A. Right.

Q. And who was your supervisor af that
time? .

A. Gary Alzofa. :

Q. Okay. And he was your supervisor at the

o PAGE 1 =
1 timeofthe kel cap, correct?
2 A Yes.
3 Q. Did he provide you with a written --a
4 written letter of discipline?
5 A Yes.
6 Q. Anything else?
7 A No.
8 Q. You weren't demoted or rate of pay
9 decreased?
10 A. No.
11 Q. When this cowling incident occurred, did
12 Mr, Alzola say this is the second strike against you?
13 A. Yes, or something fike that.
14 Q. Did he say one more strike and you're
15 out?
16 A. Basically.
17 Q. Okay. Any other wamnings, reprimands at
18 the hospital?
19 A Yes.
20 Q. Okay. Go ahead.
21 A. 1-and{came in foo low and bumped
22 the tail skid on the fence.
23 Q. When was that?
24 A. About close to - at least two or
25 ihree - two years ago, maybe three. Two and a half
PAGE 16
r‘? years ago, af least.
2 Q. 2000 -
3 A. ltwas inthe 109,
4 Q. 20057
5 A. It might have been 2004. | don't
6 remember.
7 Q. Was Gary Alzola your direct supervisor
8" then?
g A. Yes, he was.
10 Q. Were you disciplined for this incident?
11 A. Yes.
12 Q. And what type of discipline was that?
13 A Aletter. And|was mistaken, he didn't
14 give me a last chance on the cowling. He gave me
15 last chance on this one. So I'm not aliowed to screw
16 upanymore.
17 Q. So you're getting four strikes --
18 - A Probably.
19 Q. - hefore you're out?
20 A. 1guess that's tue.
21 Q. Was there any demotion or rate of pay
22 with that letter?
23 A. No. It's hard to demote the botiom guy
24 on the pole.
25 Q. Why do you say you're the bottom guy?
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1 A, That could be. {'m not real good at { time of the lost fuel cap, correct?
2 dafes. 2 A Yes.
3 Q. Okay. 3 Q. Did he provide you with a written - a
4 A. So it was - it was subsequeni fo 4 written letter of discipline?
5 that-- , 5 A Yes,
6 Q. Okay. 6 Q. Anything else?
7 A. - and the airoraff we leased. 7 A. No. -
8 Q. Okay. 8 Q. You weren't demoted or rate of pay
g A. Then f received counseling statement, 9 decreased?
10 formal fetter for not securing a cowling on a flight 10 A. No.
11 to Burley. 11 Q. When this cowling incident occurred, did
12 Q. Okay. Lef's go back to the lost fuel 12 Wir. Alzola say this is the second strike against you?
13 cap. Did you receive apy wiitten discipline? 13 A. Yes, or something like that.
14 A. Imsure. Yes, fhere was a letter 14 Q. Did he say one more strike and you're
15 written, 15 out?
16 Q. Okay. Who was it written by? 16 A, Basically,
17 A. Gary Alzol. 17 Q. Okay. Any other warnings, reprimands at
18 Q. Do you recall the substance of the 18 the hospitai?
19 letter? 19 A Yes.
20 A. Other than dont fose any more fuel 20 Q. Okay. Go ahead. ,
21 caps, secure the fuel cap, don't do that anymore. 21 A 1--and!came intoo low and bumped
22 Q. Okay. Did you receive any dernotion or 22 the fail skid on the fence. -
23 reduction in rate of pay? 23 Q. When was that? ‘
24 A. No. 24 A. About close to - af least two or
25 Q. Okay. The next! believe you mentioned 25 -three - two years ago, maybe three. Two and @ half
e PAGE 14 e PAGE 1%
1 cowling? _ ‘ 1 years ago, at least,
2 A. Yes. The cowling was left unsecured on 2 Q. 2000 -
3 anight fight. 3 A Ewasinthe 108,
4 Q. Was that to Burley? 4 Q. 20057
5 A. Yes. 5 A. 1t might have bean 2004, {don't
6 Q. Was there damage to the aircralt? 8 remember.
7 A. Not much, The cowling was bumed by the 7 Q. Was Gary Alzola your direct supervisor
& exhaust, but it was functional, and i was onthe 8 then? _
8 aircraft when we gave it back to them. 8 A Yes, hewas.
10 Q. Okay. You - do you know how much it 10 Q. Were you disciplined for this incident?
11 took fo -- how much it cost to repair the cowling? 1 A. Yes.
12 A. Tt wasn't repaired. They just bent it 12 Q. And what type of discipline was that?
13 Dack into shape and pui it back up. They never took 13 A Alefter, And  was mistaken, he didnt
14 1toff, as far as L know. 14 give me a last chance on the cowling. He gave ms
15 Q. And tell me again, what happened to the 15 last chance on this one. So I'm not affowed fo screw
16 cowling that caused it fo be damaged? 16 up anymore,
17 A. It was unsecured during flight. So 17 Q. So you're etting four strikes -
18 was up against a heat exhaust, the engine exhaust. 18 A. Probably.
19 Q. Okay. Are you saying that you failed to 19 Q. - before you're out?
20 latchit? 20 A. 1 guess that's true.
o2 A. Right. 21 Q. Was there any demotion or rate of pay
22 Q. And who was your supervisor at that 22 with that letter?
23 time? 23 A. No. It's hard to demote the bottom guy
24 A. Gary Alzola. 24 on the pole.
25 Q. Okay. And he was your supervisor at the 25 Q. Why do you say you're the hottom guy? ...
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e SHEET 12 PAGE 43 . E e PAGE 47 A
1 pilots that sleep through the night, 1 about it and said that they had done that, put blade
2 Q. Anyone in - specificafly? 2 Covers on.
3 A. Allof us. 3 Q. Okay. Why did they talk to you about
4 Q. Are you familiar with the cold weather 4 i, do you know?
© § policy for making the aircraft available? 5 A. tthink that Mark was upset because they
8 A. Yes, 6 didn't put it on right, or he didn't think that they
7 Q. Okay. Can you describe what that policy 7 had put  on right. :
8 was in the beginning of 20057 8 Q. Okay. So they were telling you - what
9 A. The policy was that we would cover the 8 were they telling you about what Mark said?
10 aircraft, keep it as fiyable as possible as often as 10 A. Oh, Ron just told me what happened.
11 possibie. Ifthe snow or ice accumulated, it would 11 Q. Okay. Did he make any comments about
12 be deiced prior to any flight. We put on as many 12 Mark's claims or accusations?
13 covers as we think is necessary to cover aft the 13 A. Not that | remember.
14 fight surface - control surfaces fo make sure the 14 Q. Do you remember an incident about -- on
15 aircraft is available as often as possible. 15 or about February 25th, 2005, in which you approached
16 Q. Was there ever a policy to - when it 16 Mark Van on the helipad?
{7 was snowing, to wipe off part of the blade, install 17 A, Yes, ido.
18 the cover as far as you could, wipe off another 18 Q. Okay. What do you remember about thai?
18 portion of the blade and continue installing the 19 - A remember that - { think we were
20 cover that way? 20 getting ready for a mesting. But Ronand 1 had been
21 A. Apoficy? Nof that I'm aware of. 21 talking, and we read a lefter that Mark had sent out,
22 Q. Was it a practice? 22 an e-mafl or something, and he was pretty critical of
23 A. The practice was fo clean off the 23 the pilots of the operation. 1was angry. fwent up
24 blades, put the blade covers on. 24 and talked fo Mark.
25 Q. Okay. And who conformed with that 25 THE REPORTER: Can we take a quick break?
o PAGE 46 . PAGE 48
1 practice? 1 MR. NIELSON: Sure.
2 A. fthink everybody. 2 (Break from 4:07 p.m. o 416 p.m.)
3 Q. Okay. Do you know if Ron Fergie did? 3 {Exhibit 2 marked.)
4 A. As far as Tknow to the best of his 4 Q. (BY MR, NIELSON) Mr. Neilsen, you've
5 ability, you'd have to ask him. 5 been handed what has been marked Deposition
8 Q. Okay. If he ever admitied that he _ 6 Exhibit 2. | believe you indicated in your previous
7 should have worked harder in cleaning off the blades, 7 testimony that you and Ron Fergie had tatked about an
8 would you disagree with that? 8 e-mail pertaining to Mark Van. Did you state that in
9 A. No, | wouldn't disagree with you. 9 your previous festimony?
10 Q. And | apologize, ['don't recall your 10 A Yes.
11 testimony. With regard to an incident on or about H Q. Okay. I'd like you to review this and
{2 February 1st, 2006 in which there were snow and ice 12 {tell me if that's the e-mail that you were referring
13 on the rotor blades, do you know anything about that 13 toin your earlier testimony?
14 incident? - : 14 A. Now that | couldnt - f couldn't
15 A. February when? 15 testify fo that. Idon't know. We - we had several
16 Q. February 1st, 20057 16 e-mails. This may be it.
17 A. No, not in particular. 17 Q. Have you ever seen this e-mail before?
18 Q. And Il represent to you that 18 A. 1don't remember. ! may have.
19 Mr. Fergie and Mr. Waller installed covers on the 19 Q. So your testimony is this could possibly
20 rotor biades the night before and that Mr. Van 20 be an e-mail that -
21 removed snow and ice from the rotor blades the next 21 A. It may be, yeah. | may have seen .
22 morning. Do you recall that incident at all? 22 Q. Okay.
23 A. irecall them talking about it now, yes. 23 A, The stuffin it is familiar. {ve seen
24 Q. Okay. What do you recall? 24 the -- seen or heard of it somewhere before.
25 A. That they ~ Ron and Chad talked fo me 25 Q. Okay. And just so | understand your
www.TandTReporting.com - 5% T&T REPORTING -
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e SHEET 13 PAGL : e PAGE .
1 testimony is that Mr. Fergie showed you an e-matl 1 Q. And what did you reply fo that?
2 thaf was prepared by Mark Van; is that correct? 2 A. Isays, "Yes, you do.”
3 A. He either showed me or we falked about 3 Q. What else did you say?
4 it Because | don't - | don't think if came to me. 4 A. tdon't remember exactly.
§ Ithink it went to Gary or Ron or something. I'm not 5 Q. Did you say, Well, you're going to find
6 sure Isaw i, but we falked about what was in it and 6 out?
7 he was taking about how we needed fo be up at night 7 A. Isays you're going to find out or we're
8 instead of sleeping, cleaning the aircralt off ali 8 going to find out or we're going to get to the bottom
9 the time and a fot of things that - fike thet. - 9 ofR ‘
10 Q. Okay. |just want to confirm what | _ 10 Q. Okay. Did you say we're going to find
11 understand to be your testimony, that Ron Fergie 11 outin the next meeting we have?
12 talked to you about an e-mail that Mark Van sent o 12 A. tdon'tknow. 1 don't know if | said
13 Gary Alzola; is that - 13 that :
14 MR. MCFARLANE: Object to form. I - 14 Q. Did you tell anyone in the LifeFlight
15 mischaracterizes his iestimony. 15 team about this incident?
16 MR. NIELSON: Well, I'm {rying to find out 16 A. Inwhat way? 1--Imay have talked to
17 what his testimony fs. Is that acourate? And if it 17 Ron.
18 isn', please fell me. 18 Q. What would you have told Ron if you
19 THE WITNESS: As far as [ can remember, Ron 19 talked to him?
20 and | discussed an e-mail in which Mark tatked about 20 A. Basically that | just talked fo Mark.
21 all the things that he thought we needed o be doing. 2 Q. Was that conduct fostering a positive
22 Q. (BY MR. NIELSON) And fo your 22 team environment?
23 recollection, Mark wrote that e-mail to Gary Alzola? 23 A. Fostering a positive team environment
24 MR.MCFARLANE: Object to form, same 24 between who? ‘
25 objection. 25 Q. In the LifeFlight team?
= PAGE 50 —— PAGE 52
1 THEWITNESS: | can't remember that . A, No.
2 specific, but | would think so, yes. 2 Q. Were you ever warned or reptimanded for
3 Q. {BY MR. NIELSON} Okay. And you helieve 3 that conduct?
4 that it was either this e-maif or other e-mails which 4 A. No. ‘
5 prompted you fo go to the helipad to talk fo Mark; is 2 Q. Did anyone ask you about your conduct on
6 that correct? 6 thatday? :
7 A. Yes. 7 A. Ne.
8 Q. Okay. When you got to the helipad, what 8 Q. Do you recall a meeting held on or about
9 did you say? 9 April 4th, 20057 | believe that was a meeting you
10 “A. Tasked him what he was trying to do, 10 were referring to earlier when I asked you who was
11 whether he was trying to shut the operation down or 11 present in that meeting.
12 exactly what it was he wanted to accomplish. 12 A. That's when | saw that lefter, yes.
13 Q. Were you angry? 13 Q. Okay. Do you recall what happened in
14 A. Twas angry. 14 that meeting?
15 Q. Did you show that anger? 1 A. Basically yes, 1 do.
16 A Imsueldd 16 Q. Okay. Please tefl me.
17 Q. Did you say, you're going to make this 17 A. We had an opportunity fo talk about this
18 program go down the crapper? 18 letter, talk about some of the things that Mark was
19 A. | may have said something to that order, 19" having a problem with. | think Gary took an
20 Q. Okay. Did you say, I'm tired of ail 20 opportunity to speak. He may have been fast, Audrey
21 these e-mails flying around? 21 mediated ihe meefing and asked what the problems
22 A. 1 don't remember if | said that or nof, 22 were, what we were doing to solve them, to work with
23 Q. Do you recall what Mr. Van said? 23" them or around them, and we discussed 2 lot of the
24 A, He says, "l don't know what you're 24 problems thaf we were having in the — in the flight
25 talking about." 25 operation --
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i testimony is that Mr, Fergie showed you an e-mail 1 Q. And what did you reply fo that?
2 thatwas prepared by Mark Van; is that correct? 2 A. | says, "Yes, youdo."
3 A. He either showsd me or we tatked about 3 Q. What else did you say?
4 it. Because { don't - don't think it came fo me. 4 A. | don't remember exactly.
5 | think it went fo Gary or Ron or something. {'m not 5 Q. Did you say, Well, you're going to find
6 sure I saw it, but we falked about what was in it and 6 out?
7 he was talking about how we needed to be up at night 7 A. | says you're going fo find out or we're
8 instead of sleeping, cleaning the aircraft off all 8 going to find out or we're going to get o the botfom
9 the time and a lot of things that - tike that. 9 ofit
10 Q. Okay. |just want to confirm what [ 10 Q. Okay. Did you say we're going to find
11 understand fo be your testimony, that Ron Fergie 11 outin the next meeting we have?
12 talked to you about an e-mail that Mark Van sent to 12 A, Fdon't know. | don'tknow if | said
13 Gary Alzola; is that -- 13 that, '
14 MR. MCFARLANE: Object to form. | 14 Q. Did you felt anyone in the LifeFlight
15 mischaractarizes his testimeny. 15 team about this incident?
16 MR. NIELSCN: Well, I'm trying to find out 16 A. Inwhat way? |-- 1 may have taked to
17 what his testimony is. Is that accurate? And if it i7 Ron. :
18 Isn't, please telf me. 18 Q. What would you have told Ron if you
18 THE WITNESS: As far as [ can remember, Ron 19 talked to him?
20 and | discussed an e-mafl in which Mark talked about 0 A. Basically that | just talked fo Mark.
21 all the things that he thought we needed fo be doing. 21 Q. Was that conduct fostering a positive
22 Q. {BY MR. NIELSON} And o your 22 teamenvironment?
23 recoliection, Mark wrote that e-mail to Gary Alzola? 23 A. Fostering a positive team environment
24 MR. MCFARLANE: Object to form, same 24 between who? '
25 objection. 25 Q. In the LifeFlight team?
—— PAGE 50 . PAGE 52
1 THE WITNESS: ican't remember that 1 A. No.
2 specific, but | would think so, yes. 2 Q. Were you ever warned of reprimanded for
3 Q. (BY MR. NIELSON) Okay. And you believe 3 that conduct?
4 that it was either this ¢-mail or other e-mails which 4 A Ne.
5 prompted you fo go fo the helipad fo talk to Mark; is 5 Q. Did anyone ask you about your conduct on
6 thaf correct? 6 thaf day?
1 A Yes. 7 A. Ne.
8 Q. Okay. When you got to the helipad, what 8 Q. Do you recall a meeting held on or about
9 did you say? 9 Aprit 4th, 20057 1 believe that was a meeting you
10 A. 1 asked him what he was frying fo do, 10 were referring fo earlier when [ asked you who was
11 whather he was trying to shut the operation down or 11 present in that meeting.
12 exactly what it was he wanted to accomplish. 12 A. That's when [ saw that lefter, yes, .
13 Q. Were you angry? 13 Q. Okay. Do you recall what happened in
14 A: Twas angry. 14 that mesting?
15 Q. Did you show that anger? 15 A. Basically yes, f do.
16 A I'msurs | did, ' 16 Q. Okay. Please telf me.
17 Q. Did you say, you're going fo make this 17 A. We had an opportunify to talk about this
18 program go down the crapper? 18 letter, talk about some of the things that Mark was
19 A, | may have said something fo that order. 19 having a problem with, | think Gary fook an
20 Q. Okay. Did you say, I'm fired of all 20 opportunity to speak. He may have been last. Audrey
21 these e-mails flying around? 21 mediated the meeting and asked what the problems
22 A. 1 don't remember if i said that or not. 22 were, what we were doing to solve them, to work with
23 Q. Do you recall what Mr. Van said? 23 them or around them, and we discussed a fot of the
24 A. He says, "l don't know what you're 24 problems that we were having in the - in the flight

25 talking about.”

25

operafion -
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1 testimony is that Mr. Fergie showed you an e-mail 1 Q. And what did you reply to that?
2 that was prepared by Mark Van; is that correct? 2 A. Isays, "Yes, youdo.*
3 A. He either showed me or we talked about 3 Q. What else did you say?
4 it Because | don't [ don't think it came fo me. 4 A. Tdon't remember exactly.
5 |think it went to Gary or Ron or something. I'm not 5 Q. Did you say, Well, you're going fo find
6 sure | saw it, but we talked about what was in it and 6 out?
7 he was falking about how we needed to be up at night 7 A, §says you're going to find out or we're
8 instead of sleeping, cleaning the aircraft off all 8 going to find out or we're going to get to the botforn
g the time and a iot of things that — like that. 8 ofit.
10 Q. Okay. |just want to confirm what | 10 Q. Okay. Did you say we're going to find
11 understand to be your testimony, that Ron Fergie i1 outin the next meeting we have?
12 talked to you about an é-maif that Mark Van sent to 12 A. Tdon'tknow. | don't know i | said
13 Gary Alzola; is that - 13 that. '
14 MR. MCFARLANE: Object to form. It 14 Q. Did you tell anyone in the LifeFlight
15 mischaracterizes his tesfimony. 15 team about this incident?
16 MR. NIELSON: Well, 'm trying to find out 16 A Inwhat way? i~ 1may have falked fo
17 what his festimony is. Is that accurate? And if it 17 Ron, ‘
18 isn't, please feff me. 18 Q. What would you have told Ron if you
18 THE WITNESS: As far as f can remember, Ron 19 {alked to him?
20 and [ discussed an e-mail in which Mark tatked about 20 A, Basically that | just talked fo Mark.
21 allthe things thet he thought we needed to be doing. 21 Q. Was that conduct fostering a positive
22 Q. (BY MR. NIELSON) And to your 22 team environment? :
23 recollection, Mark wrote that e-mail fo Gary Alzola? 23 A, Fostering a positive team environment
24 MR. MCFARLANE: Object to form, same 24 between who? '
25 objection. Vi Q. In the LifeFlight team?
— PAGE 50 : e PAGE 52
[ THE WITNESS: | can't remember that 1 A. No.
2 specific, but | would think so, yes. 2 Q. Were you ever warmned or reprimanded for
3 Q. (BY MR. NIELSON} Okay. And you believe 3 that conduct?
4 that it was either this e-mail or other e-mails which 4 A. No.
5 prompted you to go to the helipad to talk to Mark; is 5 Q. Did anyone ask you about your conduct on
6 that correct? - 6 thatday?
7 A. Yes, . 7 A. No.
8 Q. Okay. When you got fo the helipad, what 8 Q. Do you recall a meeting held on or about
9 did you say? 9 April 4th, 20067 1 believe that was a meeting you
10 A. Tasked him what he was trying to do, 10 were referring to earlier when | asked you who was
1 whether he was trying fo shut the operation down or 11 presentin that meefing.
12 exactly what it was he wanted to accomplish. 12 A. That's when | saw that lefter, yas.
13 Q. Were you angry? 13 Q. Okay. Do you recall what happened in
14 A: I'was angry. 14 that meeting?
15 Q. Did you show thaf anger? 15 A. Basicafly yes, | do.
16 A. I'msure | did. 16 Q. Okay. Please tell me,
17 Q. Did you say, you're going fo make this 17 A. We had an opportunity to falk ahout this
18 program go down the crapper? 18 letter, talk about some of the things that Mark was
19 A. | may have said scmething fo that order. 19 having a problem with. { think Gary took an
20 Q. Okay. Did you say, I'm tired of all 20 opportunity to speak. He may have been last, Audrey
21 these e-mails flying around? 21 mediated the meefing-and asked whaf the problems
22 A. tdon't remember if § said that or nof. 22 were, what we were doing to solve them, fo work with
23 Q. Do you recall what Mr. Van said? 23 them or around them, and we discussed a lot of the
24 A. He says, "I don't know what you're 24 problems that we were having in the - in the fiight
25 taking about" 25 operation -- g
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DEPOST TOF BARRY G. NEILSEN - . 37722, 2007
== SHEET 13 PAGE 49 i -/? e PAGE 51 y
1 festimony is that Mr. Fergie showed you an e-mail 1 Q. And what did you reply to that?
2 that was prepared by Mark Van; is that correct? 2 A. 1says, "Yes, you do."
3 A. He either showed me or we talked about 3 Q. What else did you say?
4 1. Because | don't - don't think if came fo me. 4 A. 1don't remember exactly.
5 Ithink it went to Gary or Ror or something, 'm not 5 Q. Did you say, Well, you're going o find
6 sure | saw it, but we talked about what was in it and 6 out?
7 he was talking about how we needed to be up at night ! A, | says you're going to find out or we're
8 instead of sleeping, cleaning the aircraft off ak 8 going to find out or we're going to get to the bottom
9 the fime and a lot of things that - like that. 9 ofit.
10 Q. Okay. 1just want to confirm what | 10 Q. Okay. Did you say we're going to find
11 understand fo be your testimony, that Ron Fergie 11 out in the next meeting we have?
12 ftalked fo you about an e-mail that Mark Van sent to 12 A. tdon't know. | don't know if | said
13 Gary Alzola; is that -- 13 fhat. -
14 MR. MCFARLANE: Object to form. It 14 Q. Did you fell anyone in the LifeFlight
15 mischaracterizes his testimony. 15 team about this incident?
16 MR. NIELSON: Well, fm trying to find out 16 A. Inwhat way? |-- | may have talked to
{7 what his testimony is. Is that accurate? And if it 17 Ron. -
o 18 isn*, please tell me, 18 Q. What would you have told Ron if you
\ 19 THE WITNESS: As far as | can ramember, Ron 19 tatked to him?
l/g‘ 20 and | discussed an e-mail in which Mark tatked about 20 A. Basically that | just talked fo Mark.
21 all the things that he thought we needed to be doing. 21 Q. Was that conduct fosteting a positive
22 Q. (BY MR. NIELSON) And fo your 22 team environment?
23 recollection, Mark wrote that s-mail fo Gary Alzola? 23 A. Fostering a positive team environment
24 MR. MCFARLANE: Object to form, same 24 between who?
25 objection. 25 Q. In the LifeFlight team?
e PAGE 50 — PAGE 52
1 THE WITNESS: |can't remember that 1 A. No.
2 specific, but | would think so, yes. 2 . Q. Were you ever warned of reprimanded for
3 Q. (BY MR. NIELSON) Okay. And you believe 3 that conduct? '
4 that it was either this e-mail or other e-mails which 4 A Ne.
5 prompled you to go fo the helipad fo talk to Mark; is 5 Q. Did anyone ask you about your conduct on
6 that correct? § that day?
7 A Yes, 7 A. No. :
8 Q. Okay. When you gof to the hefipad, what 8 Q. Do you recall a meeting held on or about
9 did you say? 9 April 4th, 20057? | believe that was a meeting you
10 A. | asked him what he was trying to do, 10 were referring to earlier when | asked you who was
11 whether he was frying to shut the operafion down or 11 present in that meefing.
12 exactly what it was he wanted to accomplish. ‘ 12 A. That's when | saw that letter, yes,
13 Q. Were you angry? 13 Q. Okay. Do you recall what happened in
14 A. l'was angry. ' 14 that meefing?
15 Q. Did you show that anger? 15 A. Basically yes, { do.
16 A. Tmsure | did. 16 Q. Okay. Please fell me.
17 Q. Did you say, you're going fo make this 17 A. We had an opportunity o talk about this
18 program go down the crapper? 18 letter, talk about some of the things that Mark was
19 A. | may have said something to that order. 19 having a problem with. | think Gary took an
20 Q. Okay. Did you say, I'm tired of all 20 opporfunity o speak. He may have been last. Audrey
21 these e-mails flying around? 21 mediated the meeting and asked what the problems
22 A. 1don't remember if | said that or not. : 22 were, what we were doing fo solve them, to work with
23 Q. Do you recall what Mr. Van said? 23 them or around them, and we discussed a lot of the
24 A. He says, "l doni know what you're 24 problems that we were having in the - in the flight
25 takking about." 25 operafion -
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1 Q. Okay. 1 Q. Okay. When was that instituted?
2 A. ~ betwsen maintenance and the pilofs. 2 A. Hhink shortly after Ron Fergie's
3 Q. During that meeting did you talk to 3 incident -
4 Mark, anything -- did you say anything to Mark about 4 Q. Okay. ‘
5 this February 25th incident? 5 A, —where he had fo put in such a long
6 A. | don't remember if | did or nof, It 6 day.
7 may have come up or it may not have, 7 Q. Shortly after February -- or excuse me
8 Q. Do you recall apologizing to Mark? 8 Julyof'03, asirecall?
9 A. ldon'trecali thal. 9 A Yes.
10 Q. Do you recall in the meeting saying fo 10 Q. Okay. What was it before then?
11 Mark that he was just too sensitive? 11 A. We had a 14-hour duty day that we would
12 A. No, | don't. 12 work, and if something happened, it could be extended
13 Q. Do you recall saying to Mark that 13 and we would compensate by coming in later.
14 mechanics were just pilots” helpers? 14 Q. Okay.
15 A. Ne, | dont. 15 . A Soit was ~ that's basically the way it
16 Q. Could you have said that? 16 worked. Now if's 16 hours, shut her down, walk away.
if A. idon't think s0. 17 Q. Ckay. Sothe 16-hour shut-her-down waik
18 Q. Do you recall saying, in regard to 18 away was instituted sometime after Ron Fergia's
19 putting the blade covers on to Mark, let me explain 19 20-hour incident?
20 it so even you can understand? 2 A. Yeah, we wanted a definite policy or
21 A. Imay have said that, yes. 21 that.
22 Q. Okay. Were you being condescending? 22 Q. Okay. | appreciate your testimony on.
23 A. lihink everybody was angry. | was 23 that. _
24 angry at that time. 24 Were you involved in Mark Van's
5 Q. Okay. So were you being condescending 25 termination?
e PRAGE 54 e PAGE 56
1 to Mark? 1 A. No.
2 A, Possibly, yes. 2 Q. Okay. Were you interviewed by
3 Q. Did that foster a positive team 3 Audrey Flefcher? _
4 environment? 4 A, Cther than that meeting in -- whenever
9 A No. 5 #was? _
6 Q. Do you know why that meeting was held? 6 Q. Other than that meeting, did
7 A, | think Mark Van reguested the meeting, 7 Audrey Fletcher conduct an interview and ask you
8 {believe, : 8 about Mark Van or any incidents?
9 Q. And if represented fo you that 9 A. Not that | remember. No.
10 Mark Van requested the meeting in order to make 10 Q. Okay. Do you know why Mark Van was
11 relations correct again, would you have any reason fo 11 terminated?
12 disagree with that? 12 A. Tdon't know what specifically they
13 A. Ifthat was his intent, no, | wouldn't 13 saig, no.
14 argue with that, 14 Q. Have you heard what the reasons were?
15 Q. Do you have any reason to believe that 15 A. The reasons were that we had an unsafe
16 was not his intent for the meeting? 16 situation.
17 A. No. 7 Q. Okay. How do you say it was unsafe?
18 Q. 14 like to go back to a minute - back 18 A, There was Just too much animosity and
19 for a minute to the area that [ fatked to you about 19 too much distrust going on.
20 earlier on pilot duty time. In your operations 20 Q. Okay. Did you everthreatento leave if
21 manual currently, do you have a restriction for pilot - 21 Mark Van didn't quit?
22 duty fime for Part 91 flights? 22 A Yes.
23 A. We have a 16 hour maximum we're working 23 Q. Did you voice those threats to anyone?
24 on. {fwe're gone more than 16 hours, we park it and 24 A {believe | said -- | said pretty much
25 we bring it home fomorrow. ' 25 thatto Ron, to Chad, ! may have said thatfo Gary. ¢ %
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it?

-A. AtHR when we were having & meeting, |
read this over. [think that's when if was,

Q. Okay. When was the HR meeting? Do you
recail?

A. Oh, shoot, no. No, | don't remember the
dates.

Q. Okay. Could it have heen just prior to
Mr. Van's termination?

A. Yeah, it was that. | don't remember the
dates, the year, whatever.

Q. Okay. I'd like you it talk about that
meeting for a minute. Who was in attendance at this
meeting?

A. Gary, Pam, me, Mark, Audrey. Greg
wasn't there, and | think Ron Fergie was there.

Q. Okay. F'd fike you to just go over whai
you can recall - having read Deposition Exhibit 1,
what you can personally recall about the gvents and
circumstances on this issue of ice on the rofor
biades on or about October 30th and 31, 2004?

A, What | remember about it is Ron had
called and asked me if | had had ice on the blades
when | fook off and | says no. And that's about it.

Fknow that it was looked info by the FAA, and they

L. ITION OF BARRY G.NEILSEN - UGUST 22, 2007
e —= PAGE 35

would have pulled out a Herman Nelson and cleansd it
off or | would have. If you've got ice on two blades
and no ice on the offer two blades, i's going fo set

up a significant vibration when you start it up.

There was none,

Q. Now, the policy in the LifeFlight
programwas fo perform flight inspections on shift
change?

A. We do a preflight every shift change,

W OO ~1 OF U D 0F PO —

10 yes.

11 Q. Every shift change?

12 A. That's right. '
13 Q. That morning, did you do a preflight at
14 7am?

15 A. Ibeligve | did. | don't know.

16 Q. Okay. Do you recall telling anybody you
17 did a prefiight?

18 A. Usually you - almost always, you sign

19 the loghook that you had been out there and done a
20 prefiight.

21 Q. Okay. Did you fell Ron Fergie you did a
22 preflight?

2 A. 1do a prefiight every shifi. Whether |

24 _did it right at seven o'clock, that part | don't

25 know. Butido do a preflight when | starf every

1
2

e PRAGE 34

=== PRAGE 36

could find no indication there was ice on the biades
when { took off. :

Q. There was an FAA investigation?

A. From what | understand, there was, and
they found nothing, and nobody in the aircraft
noticed any ice or spow. Nobody — | didn't notice
any vibration. If was a nonevent.

Q. Okay. What did you tell the FAA
investigators about this? '

A. | didn’ tafk fo them.

Q. Okay. They never interviewed you?

A. They never interviewed me. They
interviewed the people that were on the aircraft, and
| guiess they ialked to Grag, There was no evidence
that there was ice on the aircraft when | lifted.

Q. Why do you say that?

A. was inthe aircraft and if | had taken
off with ice onthere, you can see it coms off. You
can see a vibration. Greg told me that he had ice on
two blades. The other fwo blades had melted off, so
he turned it around so sun hit the ofher two bladas
better and would melt that off, If there's that -

Q. Did Greg -

A, - if there's that fittle bit of ice,
it's not going to take long for it to come off or he

1 shit. :
2 Q. Do you recaft doing a preflight the
3 morning this occurred?
4 A. fcan say yes, but | can recall doing a
5 preflight every day. i do one every time | come on
6 shift
7 Q. Do you have any specific recollection as
8 todoing a preflight on this specific day, -
9 October 31st?
10 A. No. Thaf's teo long age. | dont
11 remember that far back. You do a preflight every
12 day. It's like gefting up and tying your shoe. How
13 did you fie the knot on the right and the one on the
14 left? The same way you do it every day. Canyou
15 remember doing that? No.
16 Q. Did you do a preflight at seven o'clock
17 that moming?
18 MR. MCFARLANE: Objection to form. It's
19 been asked and answered,
20 THE WITNESS: 1 don't know if it was at
21 seven o'clock.
22 Q. (BY MR. NIELSON) Did you do a preflight
23 immediately before you took off? ‘
24 A. Yes,
2 MR. MCFARLANE: Objection to form, i's
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VIDEOTA ™D DEPOSITION OF RONAI ™ C. FERGIE - 07/25/2007

1 youevertrytohidethe . lat the accident was 1 w.© ¢ pilots didn't secure the landing

2 caused by pilot error? 2 area, woulk._. . that be a safety risk?

3 A. No. 3 A. You're going to have to rephrase that

4 Q. Did you ever indicate to anyone notto - 4 quesfion or -~ or explain it because if I'm flying 2

5 - talk about the cause of the accident? 5 helicopter into a landing zone, 1 have ~ 1 donot

& A. We didn't know the cause of the & have the ablility to secure it, so maybe I'm not ~

7 accident. Anything that | would have been able fo 7 Q. When -- when you're flying out of it -

8 say about the cause of the accident was my opinion 8 A. Yes,

g and speculative. g Q. Okay. --and the doors are open and the
10 Q. Did you ever learn about the cause of . 10 pilots haven't secured those doors, would that create
11 find out what the cause was? 11 asafety risk?

12 - A. The NTSB sent something out. | read it 12 A. It's possible, yes. -

13 onthe internel. 13 Q. Okay. Were -- to your knowledge, were

14 Q. Was the NTSB repott produced to'the 14 any pilots ever reprimanded or discipiined for not

15 media? 15 securing those doors?

16 A. Onthe internet. |~ l'don't know what 16 A. Disciplined or reprimanded, | don't

17 other media. It would have been on the Internet, 17 know, They were certainly talked to about if. |

18 They -- they also post - NTS - they also post 18 guess if depends on whose definition of discipline

19 findings to different magazines, aviation 19 we'e locking at. You know, nobody was ever publicly

20 newsletters, some of them - i can't give you the 20 flogged, but if you left one open, you know, it's

21 names of them, but they would have an NTSB section 21 like don't do it again. This was -- you know.

22 where accidents are in there, and it's very possible 22 And we -- we implemented things to go to

23 it would have been published in one of those. 23 make sure, you know, everybody is supposed to ook

24 Q. Did Mark Van ever indicate his concerns 24 around, you know, take an extra look. We put -- and

25 that the media was implying that maintenance caused |25 Mark may have been responsible for this. I'm not
Page 53 Page 55.

1 the accident? 1 sure. We put bungee cords on because at one fime it

2 A. Nottome. 2 was just a latch, iike a latch on a gate, you know,

3 Q. Did you ever hear about that from 3 the kind you shut that latches over were — were the

4 anyone? 4 only thing holding those doors shut. So we put

5 A. No, not that - well, not that | recail. 5 bungee cords on to strap them to hold them a litlie

& Q. Did you ever have any problems with the & more securely, and that worked.

7 doors to the utility sheds coming open when - in T Q. You indicated the pilots would be tatked |

8 takeoff? & to abouf the - about this. What -- who would talk

o A. Yes. 8 tothem? Would you? '

10 Q). Okay. Would -- wouid you consider that 10 A. It depends. | would falk to all when we

11 as a safety concern? 11 had a pllots meeting or whatever, that -- or that

12 A. Yeah. |t could be. 1t wasn't 12 would come up. You know, if — if we'd ever - if we

13 necessarfly, but it — it could be. 13 bad an issue with anything like that, | would bring

14 Q. Okay. Do you recall Mr. Van bringing up 14 that up and — and -- and point it out. If it was -

15 that issue? 15 it was something that | did or - or it was raised as

16 A. Not him specifically. it was brought 16 & safety issue, then myseif or Gary or both of us, ‘

17 up, but ] -1 do remember the issue coming up. | . 17 depending on who did it, you know, would talk to the

18  dom't know if Matk brought it up or someone eise. 18  pilot involved. .

19 Q. Were there ever any instances where 19 - Q. Do you -- do you recall any Incidences

20 pilots took off with the -- with the doors open? 20 where it continued to occur despite these falking t

21 A. Yes. | have no doubt there were. 21 A. No. Not~ not specifically, no.

22 Q. Do you recall who did that? 22 Q. 'd like to go now to an incident that

23 A. No. |probably did. There may have 23 occurred on - on July 5th, 2003, involving your

24 been others. But ! don't recall who or when or where 24 flight or your duty time of 20_ hours.

25 over - well, that's it. { don't recall. 25 A. Okay.

y Page 54 Page 56
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Q. e ~ilots didn't secure the landing

Page 54

1 you ever fry to hide the fac ~ *“*he accident was
2 caused by pilot error? ' 2 area,woulont. e asafety risk?

3 A. No. 3 A. Youfe going to have fo rephrase that

4 Q. Did you ever indicate to anyone notto 4 question or — or explain it because ¥ I'm flying a

5 talk about the cause of the accident? 5 helicopter into a landing zone, | have -- | do not

6 A. We didn't know the cause of the 6 have the ability to secure it, so maybe I'm not --

7 accident. Anything that | would have been able to 7 Q. When - when you're flying out of it .-

8 say about the cause of the accident was my opinion 8 A. Yes.

9 and speculative. 9. Q. Okay. --and the doors are open and the
10 Q. Did you ever learn about the cause of ~ 10 pilots haven't secured those doors, would that create
11 find out what the cause was? 11  asafety risk?

12 A. The NTSB sent something out. | read it 12 A. lt's possible, yes. K
13 onthe Internet. 13 Q. Okay. Were --to your knowiedge, were
14 Q. Was the NTSBE report produced fo the 14 any pilots ever reprimanded or disciplined for not
15 media? : . 15 securing those doors?
16 A. Onthe Internet. | -1 don't know what 16 A. Disciplined or reprimanded, I don't
17 other media. It would have been on the Infermnet. 17 know. They were certainly talked to about it. |
18 They -- they also post — NTS -- they also post 18 guess it depends on whose definition of distipline
i@ findings to different magazines, aviation 18 we'relooking at. You know, nobody was ever publicly
20 newsletters, some of them - | can't give yol the 20 ‘ﬂ':ogged, but if you left one open, you know, if's
21 names of them, but they would have an NTSB section 21 like don't do it again. This was -~ you know.
22 where accidents are in there, and it's very possible 22 And we - we implemented things o go to
23 it would have been published in one of those, 23 make sure, you know, everybody is supposed to look
24 Q. Did Mark Van ever indicate his concerns 24 around, you know, take an extra look. We put - and
25 that the media was implying that maintenance caused |25 Mark may have been responsible for this. I'm not

' Page 53 Page 55

1 the accident? 1 sure. We put bungee cords on because at one time it

2 A, Not to me. 2 was just a lateh, fike a latch on a gate, you know,

3 Q. Did you ever hear about that from 3 the kind you shut that lafches over were -- were the

4 anyone? 4  only thing holding those doors shuf. So we put

5 A. No, not that - well, not that | recall. 5 bungee cords on o strap them to hoid them a fitlie

5 . Did you ever have any problems with the 6 more securely, and that worked.

7 doors to the utilify sheds coming open when - in 7 Q. You indicated the pilots would be talked

g8 takeoff? 8 to about the -- about this. What -- who would talk

9 A. Yes. 9 tothem? Wouid you?

10 Q. Okay. Would -- would you consider that 10 A. it depends. | would talk fo aff when we
11 as a safety concern? 11 had a pilots meeting or whatever, that — or that
12 A. Yeah. 1t could be. it wasn't 12 would come up. You know, if - if wa'd ever - if we
13 necessarily, but it — it could be. 13 had an issue with anything like that, | would bring
14 Q. Okay. Do you recall Mr. Van bringing up 14 that up and -- and - and point it out. Ifit was —
15 that issue? 15 it was something that | did or — or it was raised as
16 A. Not him specifically. It was brought 16 @ safety issue, then myself or Gary or both of us,
17 up, but | — | do remember the issue coming up. | 17 depending on who did it, you know, would talk to the
18 don't know if Mark brought it up or someone else. 18 pilot involved,
19 (. Were there ever any instances where 19 Q. Do you -- do you recall any incidences _
20 pilots took off with the -- with the doors open? 20 where it continued to occur despite these talking to?
21 A. Yes. | have no doubt there were, 21 A. No. Not - not specifically, no.
122 Q. Do you recall who did that? 22 Q. P'd like to go now to an incident that
23 A. No. | probably did. There mmay have 23 occurred on - on July 5th, 2003, involving your
24 been others. But | don't recall who or when or where 24 flight or your duty fime of 20 hours.
25 over -- well, that's it. | don't recall. 25 A. Okay. '

Page 56
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VIDEOTA™%D DEPOSITION OF RONALD C. FERGIE - 07/25/200 1

1 Q. Canyouteh.  stgive mea rough 1 maybe af  “oven later, | don't know. And that
2 summation of what happened and why you went 20 hours? ; 2 wasil ' ! :
3 A. Okay. | cannot give you specific times 3 Q. Waell, it | say 20 hours, would you have
4 because | don't remember. | can give you rough -- 4  any reason to disagree?
5 roughage on times. 5 A. Letme add it up in my head fora
6 We got a flight fo depart from here to 5 minute.
7  Salt Lake City. We took the patient to Salt Lake 7 Q. Sure.
& City, and it was one of those very close to shift 8 A. |-} could -1 won't disagree that it
g ' change but looked tike -~ when | looked at the — we 9  was an exiremely long day. It was over the t4-hour
10 could — we could go down there and get back well 10 day. | won't disagree with that af all because it
11 before the 14-hour duty day. 11 cerfainly was. Seven — no, I'm not going fo argue
12 We got down there, and the aircraft 12 that it was a 20-hour day.
13 would not start for us to leave. | immediately 13 Q. Okay.
14 calied maintenance, gngd we were informed by dispaich 14 A. 1don'tthink
15 that maintenance was en route, so | expected 15 Q. So this 20-hour day was a viglation of
16 maintenance to be there within two o three hours. 16" the 16-hour duty time policy, was it not?
17 And i think this was roughly 6:30, seven o'clock, and 17 A. No.
18 - again, | don't know for sure. 18 €. Why not?
19 Q. Who came from maintenance? 19 A. The 18-hour duty policy wasn't in place
20 A. Frank Prickeft. 20 atthe time.
21 Q. Anyone else? 21 Q. Didn't you tell me earlier in your
22 A. No. Frank is the only one l recall. 22 testimony that that policy was implemented in 20027
23 Q. Okay. Go zhead. 23 A. Yeah, sometime in July. i was
24 A. Okay. Soit— it took him a long time 24 implemented after that.
25  to get there, a couple of things came info play. He 25 Q. Okay. We're talking about ~ right now
Page 57 ' ' Page 59
1  had it was — it was the 4th of July. The log may 1 we're talking about your policy - your 20-hour
2 show the 5th of July because we ended up ending after 2 flight in July §th, 2003
3 midnight, but the flight originated on the 4th of 3 A. No. This was ~ no, | think that
4 July 4 poiicy — now, this is where | got dates messed up.
5 And so there was heavy traffic is what 5 That policy didn't come info play until
6 hetold me when he got there, There was heavy 6 after that fiight in — sure, it's maybe 2003.
7 traffic. He gotlost. He could not — he did not 7 Whenever you say it was, 't stipulate that. But
8 know how to get the University of Utah. And so he 8 the policy came info play after that flight, to thga
9 got turned around, and he finally got there, so he 9 best of my knowledge. That's my understanding.
10 gotthere late, very late. And I'm — 1 don't know 10 That's why | remember when, it was after July
11 what — how long. And then it took him longer - 11 sometime. ‘
12 longer fo fix the problem than what we had 12 Q. So you didn't have a 16-hour policy in
13 anticipated. ' 13, 20027
14 So we departed there, and again before 14 A. You know, not to my recollection, no.
15 we departed, because it was that long, { wanted fo 15 Q. Okay. So you're changing your
16 make sure that the crew was okay with me fiying and 16 testimony?
17 not worried about me being fatigued because | was not 17 A. I'm not changing my - I'm correcting my
18  at the time. 18 testimony.
19 Q. Who was the crew? 19 Q. Oh, you're correcting your testimony.
20 A. Mark Romero and Jim Rogers, | befieve. 20 Soyou're saying that the policy for 16 hours was
21 Q. Go ahead. 21 implemented sometime between July 2003 and the end
22 A. And s0 we departed and flew back without 22 20037
23  incident. Thatwas a --and § dom't know ifitwas a 23 A. There would be a much better way to do
24 20-hour day or not. | can't remember it. We got 24  this.
25  hack sometime between midnight and one, 1:30, 25 Q. Okay. £
_ Page 58 Page B0
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1 Q. Whos. _,ons:bahty was it to destroy 1t .;*" \s situations will drive things, and i¥'s very
2 it? 2 easy'. .ook back on them and say, you know, we
3 A. Myself or Gary couid have done it. | 3 shouldn't have done that.
4 usually dothat. | go through at the end of the year 4 Q. Okay. When you talked to Mark Roimel
5 and make sure there's something in there that's — or 5 and Jitn Rogers before taking off that day, what d
6 keep -- keep the thmgs that we need to keep that are § they tell you about if they had - did they fell you
7 still pertinent, excuse me, and get the things out 7 they had any concerns about you flying?
8  that don't need to be in there anymore. 8 A. They did not.
9 Q. Do you have any specific recollections 9 Q. Okay. Did they tell you they had no
10 of pulling out this — 10  concerns?
11 A. | donot 11 A. | don't recall them saying any -- having
12 Q. - policy? 12 any concem.
13 . A. No, idon't 13 Q. # they had concern, would you have n
14 Q. Was the policy changed because of your 14 flown?
15  20-hour fime? 15 A. Correct, | would have not.
16 A. | think it had - probably had quite a 16 Q. How come you were not relieved that:
17 bit to do with if, yes. : 17 A. Well, again, it was — it was a matter
18 Q. Were you ever reprimanded for your - 18 of we expected the mechanic to be there much soc
16 for your 20-hour day? 40 than he was, and when — it just got later and later.
20 A. | was counseled by Gary about it, yes. 20 it would have actually taken me longer to drive bac
21 Q). What did the counseling consist of? 21 and - and more unsafe in a car. I was not tired at
22 A. Well, you know, | can’t remember 22 the time, so we opted fo fly the aircraft pack.
23 specifics. | recognized immediately that that was 23 Q. Okay. You said just then, again, the
24 not - although it wasn't illegal, it was not a smart 24 mechanic took longer. Were you referring initial
25 thing to do, if for nothing' else the appearance of 25 to the Tim Brulotte incident?
Page 65 Page 67
1 being - acting in an unsafe manner. 1 A. No, I'm referring to the 20-hour
2 So basically, Gary said, "Okay, well, 2 incident.
3 let's not let that happen again. Lef's, you know, be 3 Q. Okay. Is it your testimony that the
4 more careful aboutit.” 4 pilot duty time was exceeded in this instance be
5 Q. Was that the extents - extent of his 5 of mechanics?
6 counseling, to be more careful about it? 8 A. No. Because of maintenance, there w
7 A. That's my recollection, yeah. Again, 7 several factors that caused the 20-hour day to occC
8 there's no — | wasn't flogged publicly, that | can 8 one of which was the time it took maintenance 1o ¢
9 remember. g tothe aircraft and then repair the aircraft.
10 Q. Have you had any public floggings at 10 Q. Do you know if Jim Rogers or Mark F
11 LifeFlight? 11 ever expressed concern about your fatigue or al
12 A. Notthat! can remember. 12 your 20-hour day?
13 Q. As a - as a safety officer and chief 13 A. No.
14 pilot, you were an example to the other piiots, 14 Q. When you got back to Pocatelio, did .
15  weren't - 15 take off on another flight? ‘
16 A. Correct. 18 A. No.
17 Q. - were you not? 17 Q. Did you receive your ten-hour rest
18 Was this ~ was this a good example to 18 requirement between -- between that and your
19 the other pilots? 19 flight?
20 A. Absolutely not. 20 A. Between that and the next Part 135
21 Q. Did you taik to the other pilots about 21 flight, yes. Between the time | actually took off, |
22 not doing this? 22 don't think so. | think | may have taken off a few
23 A. Yeah. 23 minutes prior to the ten hours, but again that wou
24 Q. What did you say? 24 have been a Part 91 flight.
25 A. Same thing. They realized. | mean, 25 Q. And you're saying there were - were
Page 66 Page 3
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1 Q. Telime ‘what happened there. 1 £ "BY MR. NIELSON) Okay. So were you
2 A. Priorto flying the aircraft, when | go 2 everwn.. .up for having those two errors in one
3 out in the morning to preflight the aircraft, we set 3 year?
4 it up to how we want it so we can go into a 4 A. Written up, | don't know. No — no one
5  minimal - so we can reduce our start times. In that 5 ever showed me anything in writing. Was [ counseled
6 particular aircraft, the BO-105, the anticollision 6 aboutit, yes.
7 lights were left — we always had them on. The 7 And if we may go back and correct, the
8 position lights, same thing if we were flying at 8 error on the 20-hour day, was just an error in
9 night. They had been turned off. And i did not 2 spending too much time. There was nothing illegal or
10 check them. So when | got to the airpori, it was 10 against policy about that, so | don't know what
41 dark, and | had been flying with no lights on without 11 . you - how you can - if you want to refer to it as

12 knowing it. 12 an eror.

13 Q. Why didn’t you check them? 13 Q. ‘Well, you've — you've admitted that you
14 A. Well.;l normally do. 1 run up my -1 14 did something wrong;, didn't you?

15 run my hands over, and it's very easy 1o -- again, we 15 A. {didn't say | did anything wrong. |

16 have that thing set to where we want to {ake off. 16 - said it was not the smartest thing to do.

17 Every tirhe we have it set prior to flight, and then 17 G, Not proper judgment?

18  we may go away for a while and come back and get back |18 A. No, ithink the judgment in terms of

19 in the aircraft, and we expect things to be the' way 19 my — my ability to safely control that aircraft, |

20  we left them. Se if's —-it's a check, and | missed 20 never had a question about it, or | would have never
21  the fact that they had turned -- somebody had turned 21 taken off.

22 them off. 22 Q. Then why were you counseled?

23 - Q. Okay. Were you ever reprimanded for not |23 A. Because — for mostly for appearance’

24 checking those lights? 24 sake, and the fact is that | could have been

25 A. | dor't - a written reprimand, if 25 fatigued. ) wasn'i.

Page 73 Page 75

1 that's what you're asking, nof that { recall. { was 1 Q. Okay. If you didn't -

2 told again to watch what you're doing, make sure, you 2 ~ A. And when | say "appearance’ sake," |

3 know, even if you gef in an aircraft and you -- and 3 rmean, as -- as the chief pilot and safety guy, taking

4 you have done all the checklist and then you get out 4 aday like that, that long is -- is quite a while.

5 and get back in, do it all over again because if 5 Q. If you didn't do something wrong, why

& maintenance is going to get in there and turn the 8 would the policy change?

7 - swifches off, then you're going to have to get it 7 A Again, to promote safely. '

8 back on. And at the fime, that was not — had never 8 Q. Okay.

8 been a big Issue, where switches were left off. if 9 A, There was a recognition that there was
10 we had a switch on, if the maintenance guys turmed it 10 a --that that could be a problem again some time,
11 off, they would turn it back on. And that's no 11 and Gary wanted to make sure that that didn't happe
12 longer the case right - in fact, right after that it 12 again.

13 seemed to be nio longer the case. 13 Q. Mark Van reported an incident on

14 Q Okay. 8o we have the instance of the 14 September 7th, 2003, which the term is used — the

15 20-hour day on or about July 5th, 2003, and then we 15 term that's been used of - of *huzzing." Do you

16 have the incident with you driving with no lights at 16 recall that incident? ‘

17 the end of 2003. Those are two errors within one 17 A. Yes, i do.

18 year, lsn't —isn't that abnormally high? 18 Q. Please describe that for meas you

19 A. Far me it's extremely high, yes. 19 recallit.

20 Q. Okay. So why weren't you ever - 20 A, We departed Soda Springs, | believe,

21 A, Well, let's go back -- ‘ 21 with a patient with - a critical patient, either a

22 Q. --written up for {? 22 head wound or a chest wound that -- that the medic

23 MR, MCFARLANE: Objection, you know, 1o the 23 crew reguested we stay low, as low as we could. S

24  extent, you know, that that calls for some sort of 24 did. We came over the mountains east Gf,.ﬁ-‘.?l'f"’n and

25  speculation 25 just-- bagan a descent and continued that descent

Page 74 Page 76
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1 Q. Tellmea ‘pat happened there. 1 N ' X MR. NIELSON) Okay. Sowere you
2 A. Prior to flying wé aircraft, when | go 2 everwritte. _p for having those two errors in one
3 out in the morning to preflight the aircraft, we set 2 year?
4 it up to how we want it so we can go into a 4 A. Written up, [ don't know. No -- no one
5 minimal - so we can reduce our start fimes. In that 5 ever showed me anything in writing. Was | counseled
& paricular aireraft, the BO-105, the anticollision 6 aboufit, ves.
7 lights were left -- we always had them on.. The 7 And if we may go back and correct, the
8 pasition lights, same thing if we were flying at 8 error on the 20-hour day, was just an error in
8 night. They had been turned off. And | did not 9 spending too much time. There was nothing iflegal or
10 check them. So'when I got to the airport, it was 10 against policy about that, so | don't know what
11 dark, and | had been flying with no lights on without 1t you-- how you can -- if you want to refer to it as
12 knowing it. : 12 aneror.
13 Q. Why didn’t you check them? 13 Q. Well, you've ~ you've admitted that you
14 A. well, | normally do. | run up my — | 14 did something wrong, didn't you?
15  run my hands over,. and if's very easy to - again, we 15 A. | didr't say | did anything wrong.. |
16 have that thing set to where we want to take off, 16 said it was not the smartest thing to do.
17 Every time we have it set prior to flight, and then 17 Q. Not proper judgment?
18  we may go away for a while and come back and get'back | 18 A, No. Iihink the judgment in terms of
18 in the aircraft, and we expect things to be the way 18 my — my ability to safely control that aircraft, |
20  we left them. Soit's —it's a check, and | missed 20 never had a question about it, or | would have never
21 the fact that they had turned -- somebody had furmed 21 taken off.
22 them off. 22 Q. Then why were you counseled?
23 Q. Okay. Were you ever reprimanded for not |23 A. Because - for mostly for appearance’
24 checking those lights? 24 sake, and the fact is that | could have been
25 ' A. 1 don't - a written reprimand, if 25 fatigued. | wasn't.
Page 73 Page 75
1 that's what you're asking, not that | recall. | was 1 Q. Okay. i you didn't -
2 tokd again to watch what you're doing, make sure, you 2 A. And when | say "appearance' sake," |
3 know, even if you get in an aircraft and you -~ and 3 mean, as -- as the chief pilot and safety guy, taking
4 you have done all the checklist and then you get out 4 aday like that, that iong is - is quite a while.
5 and get back in, do it all over again because ¥ 5 Q. Kyou didn't do something wrong, why
6 maintenance is going to get in there and turn the 6 would the policy change?
7 switches off, then you're going to have to get it 7 A, Again, to promote safety.
8 back on. And at the time, that was not — had never 8 Q. Okay.
8 been a big issue, where switches were left off. if 9 A. There was a recognition that there was
10 we had a switch on, if the maintenance guys tumed it 10 a--that that could be a problem again some time,
11 off, they would turn it back on. And that's no 11 and Gary wanted to make sure that that didn’t happen
12 longer the case right — in fact, right after that it 12 again.
13 seemed to be no longer the case, 13 Q. Mark Van reported an incident on
14 Q. Okay. So we have the instance of the 14 September 7th, 2003, which the term is used —the
15 20-hour day on or about July 5th, 2003, and then we 15  term that's been used of -- of "buzzing." Do you
16 have the incident with yeu driving with no lights at 16 recall that incident?
17 the end of 2003. Those are two errors within one 17 A. Yes, i do.
18 year. Isn't - isn't that abnormally high? 18 Q. Please describe that for me as you
18 A. For me it's extremely high, yes. 19  recall it.
20 Q. Okay. So why weren't you ever - ' 20 A. We departed Soda Springs, | believe,
21 A. Well, lef's go back — 21 with a patient with — a critical patient, either a
22 €}, —written up for it? 22 head wound or a chest wound that -- that the medical
23 MR, MCFARLANE: Objection, you know, to the 23 crew requested we stay low, as jow as we couid. So
24 extent, you know, that that calls for some sort of 24 did. We came over the mountains east of tawpl and
25 speculation. 25 just - began a descent and confinued that déscént
Page 74 Page 76
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1 - restrequirements fo . irt 91 flight? 1 \3y '} represent to you that

2 A. Thats correct. ~ 2 N, Van W... _Jstify that he was in that meeting and

3 ' Q. Mark Van will testify that Barry Nielson 3 Mark Romero expressed his concerns abouf the pilot -

4 and Chad Waller indicated fo him that they saw 4 about the 20 hours and that Jim Rogers agreed to

5 records indicating that you initially had not 5 that

6 received the ten hours of crew rest, and then the 8 Have you ever heard of that before?

7 records were changed to reflect that you had. Have 7 A. i may have. [ don't know that |

8 you ever heard that story before? - B remember if. 1do recali, now that you bring it up,

2] A. No. Thisis the first time I've ever 9 thinking that if they had had a problem, they should
40 heard that. 10 have said something before we took off. That's what
11 Q. bid you change any -- any records with 11 we train people to do. And if they had a problem
12 regard to crew rest ime? 12 with it at the end, they should have done it during
13 A. No. The only changes | would make to 13 the - the debriefing of the flight which we do after
14 any records would have been if | screwed it up when | 14 every flight.

15  wrote it down the first time. 15 Q. Soyou're saying they didn't — they

16 Q. So if Chad Waller or Barry Nielson 16  didn't raise the problem at the debtiefing?

17 testify that the records were changed, you would - 17 A. No. And they didn't - they didn't

18 would you say they were lying? 18 raise it at debriefing, and they didn't raise it

19 A. No. Ifthey said | - if they said | 19 prior to flight.

20 did it to -~ to cover up flying early, that's 20 Q. Do you have any personal knowledge as tc

21 incorrect. The only time I've ever changed those - 21 whether they raised it at ail?

22 and if you fook back through any of the logs, you'll ‘ 2 . A. Ohbwiously, they did if they talked about

23 see scribbles and - well, we don't have whiteout 23 itin a meeting.

24 anymore. You just scribble it out and change it. So 24 Q. But I'm talking about your own

25 mistakes are made. 25 knowledge. Did anyone talk to you about that, about
Page 69 Page 71

1 Q. Have those -- have those records heen 1 Mark Romero raising those concerns?

2 destroyed? 2 A. [ don't know thatf names were

3 A. The flight manifest would have been 3 specifically mentioned. 1think Gary probably spoke

4 desiroyed after 30 days. 4 about it because that's what drove this whole thing,

5 Q. Do you recall Mark Van raising this 5 | bslieve. o

6 issue of — of your 20-hour day? 8 Q. Do you recall what he said?

7 A, HMHe didn' raise it fo me. 7 A. No.

8 Q. Do you know whether he raised itto 8 Q. When you say "that's what drove this

9 anyone else? 9  whole thing,” you mean the policy change?

10 A. Weli, since it came up again, I'm sure 10 A. As | said earlier, | think that had a
11 heraised it fo probably Gary Alzola, maybe Pam. 11 lot to do with the policy change, yes.
12 1| don't know. ' 12 Q. Was anything ever placed in your
13 Q. When did it come up again? 13 personnel file about this 20-hour day?
14 A. 1 lcantrecall 14 A. Not to my knowledge. That doesn't mean
15 Q. Ifl represent to you that it came up 15 itwasn't.
16 again in a — in an August 21st; 2003, LifeFlight 16 Q. Do you have access fo your personnel
17 leadership meeting, would you disagree with that? 17 fle?
18 A, No, because | don't know. 18 A. I've never tried to access it, so ]
19 Q. Okay. Do you recall ever being briefed 18 don't know,
20 about that meeting? 20 Q. You've never looked in it?
21 A. I'mnot sure if that - if | was or nof. 21 A. No.
22 Q. Do you recal Gary Alzola talking to you 22 Q. Do you recall an incident in
23 about #? 23 December 2003 in which you pilofed the heilcoptér t
24 A. You'd have to refresh my memory about 24  the airport without any lights?
25 what went on in the meeting. | don't kKnow., 25 A. Yes.
_ Page 70 ‘
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1 Q. Teli. wut what happaned there, 1 7N (BY MR. NIELSON) Okay. So were yo
2 A. Prior to-. ,.ag the aircraft, when | go 2 ever. n up for having those two errors in one-
3 out in the morning to preflight the aircraft, we set 3 year? '
4 it up to how we want it so we can go into a 4 A. Written up, | dor't know, No —no one
5 minimal -- so we can reduce our start times. in that 5 ever showed me anything in writing. Was | counse
& particular aircraft, the BO-105, the anticofiision 6 aboutif, yes.
7 lights were left -- we always had them on. The 7 And if we may go back and correct, the
8 position lights, same thing if we were flying at 8 error on the 20-hour day, was just an error in
9 night. They had been turned off. And | did not 9 spending too much time. There was nothing illegal
10 check them.  So when | got o the airport, it was 10  against policy about that, so | don't know what
11 dark, and | had been flying with no lights on without 11 you - how you can — if you want fo refer fo it as
12 knowing it. 12 aneor, _
13 Q. Why didn't you check them? 13 Q. Well, you've - you've admitted that yc
14 A. Wefl, | normally do. 1 run up my - | 14 did something wrong, didn't you?
15 run my hands over, and it's very easy to — again, we 15 A. |didn't say | did anything wrong. |
16 have that thing set to where we want to {ake off. 16 said it was not the smartest thing fo do.
17 Every time we have it set prior to flight, and then 17 Q. Not proper judgment?
18 we may go away for a while and come back and getback | 18 A. No. ithink the judgment in terms of
19 in the aircraft, and we expett things to be the way 19 my - my ability to safely control that aircraf, |
20 we left them. Soit's —it's a check, and | missed 20 never had a question about i, or [ would have neve
21  the fact that they had tumned -- somebody had furned 21 taken off.
22  them off. 22 ). Then why were you counseled?
23 G. Okay. Were you ever reprimanded fornot |23 A. Because - for mostly for appearance’
24 checking those lights? ' 24 sake, and the fact is that | could have been
25 A, 1don't — awritten reprimand, if 25 fafigued. | wasn't
Page 73 , Page 75
1 that's what you're asking, not that { recall. | was 1 Q. Ckay. if you didn't —
2 told again to watch what you're doing, make sure, you 2 A. And when | say "appearance’ sake,” |
3  know, even if you get in an aircrafi and you - and 3  mean, as - as the chief pilot and safety guy, taking
4 you have done all the checklist and then you get out 4 aday like that, that long is — Is quile a while.
5 and get back in, do it all over again because if 5 Q. fyou didn't do something wrong, wh
6 maintenance is going to get in there and turn the 6 would the policy change?
7 switches off, then you're going to have to get it 7 A Again, to promote safely.
8 back on. And at the time, that was not - had never 8 Q. Okay.
-8  been a big issue, where swiiches were left off. If g A. There was a recognifion that there was
10 we had a switch on, if the maintenance guys furned it 10 a - that that could be a problem again some time,
11 off, they would turn it back on. And that's no 11 and Gary wanted fo make sure that that didn't hap;
12 longer the case right — in fact, right after that it 12 again.
13 seemed to be no longer the case. 13 Q. Mark Van reported an incident on
14 Q. Okay. So we have the instance of the 14 September 7th, 2003, which the term is used -t
15 20-hour day on or about July 56th, 2003, and then we 15 term that's been used of - of "buzzing.” Do you
16 have the incident with you driving with no lights at 16 recall that incident?
17 the end of 2003. Those are two errors within one 17 A. Yes, 1do.
18  year. Isn't -- isn't that abnormally high? 18 Q. Please describe that for me as you
19 A. For me il's extremely high, yes. 19 recall it.
20 Q. Okay. So why weren't you ever ~ 20 A. We departed Soda Springs, | believe,
21 A. Well, let's go back -~ 21 with a patient with - a critical patient, either a
22 Q. - written up forit? 22 head wound or a chest wound that -- that the med:
23 MR. MCFARLANE: Objection, you know, tothe |23 crew requested we stay low, as low as we could. -
24 extent, you know, that that calls for some sort of 24 did. We came over the mountains east of fown an
25  speculation. 25  just-- began a descent and continued that descen
Page 74 Page 7¢
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1 higher” Thatsif. ; 1 ye! & ounseled about it, | would determine
2 Q. So he told you to keep it up higher? 2 that-—1iv, ,! deem that as discipfine.
3 A. H1hadto. No, actually he didn't. 3 In that particular incidence, it was a
4 He said, if you have to fly low, fiy low, but, you 4 matter of Gary asking me about if, | tpld him about
5 know, try not to — again, my recofiection is, you 5 it | did nothing wrong, and therefore there was no
6 know, stay off -~ away from neighborhcods. And he 5 discipiine. Not only was i not needed, it didn't
7 specifically mentioned that Mark had called in as a 7 happen.
8 noise complaint, and that was - that was pretty much 8 Q. So were you or were you not disciplined
9 i ‘ g in your own mind for this incident?
10 Q. Prior fo that, did you stay away from 10 A. No, twas not. ‘
i1 neighborhoods? 11 . Q. How many times were you disciplined in
12 A. | try to stay away from neighborhoods as 12 20037
13 ‘much as § can. 13 A. {don't know. We talked about the
14 Q. But op this specific occasion, were you 14 20 hours, if you want to call that a discipline. [t
15 closer fo the neighborhood? 15 was counseling. | don't know. | wouldn’t call that
18 A. s very possibie. i don't — again, | 16 necessarily discipline.
17 don't recall fiying over the neighborhood. 1 recall 17 What was the other thing | was accused
18 Aflying next fo it. 18 ofdoing?
119 Q. When - when this issue came up, didyou | 19 Q. Flying with the hghts off.
20 talk to Mark Romero about it? 20 A. With the lighte off, yeah. That one |
21 A. {don'trecall 21 would fake that as discipline because that was —
22 C). Okay. Did you talk to Laura Vice about 22 that was wrong to fly with the fights off, no doubt
23 it? . 23 aboutit.
24 A. Agéin, 1 don't recall either ane of them 24 Q). Now, in June 2004, there was an AD
25 talking about if. 25 overflight, was there not?
Page §1 Page 83
1 - Q. Do you -- you don't recall them 1 A, Yes.
2 mentioning anything to you about it? 2 0. Okay. _
3 A. No. They didnt have any concemns. | 3 MR, MCFARLANE: Counsel, before we go il
4 would have mentionad — | would have remembered that 4 new area, | think the tape is about fo run out, and
5 if they had had a concermn about it. 5 maybe it's an appropriate fime for a break.
& Q. Other than speaking with Gary Alzola 6 MR, NIELSON: s the tape about to run out’?
7 about it, you received no discipline, correct? 7 THE VIDEOGRAPHER: Let's put it this way
8 A. Again, your -- your definition of 8 you've got ten minutes of tape lefl. You can decide.
9 discipline. When | get counseled about sormething, 9 MR. NIELSON: Why don't we take a break.
10 | -1 deem that as discipline. 1don't need to 10 THE VIDEOGRAPHER: Okay.
11  be — it doesn't have to be written up, | don't have’ 11 We'll now go off the record.
12 io have a public flogging. 12 (Break from 11:06 a.m. to 11:25 am.)
13 Q. Okay. 13 THE VIDEOGRAPHER: Thisis Tape No. 2
14 A. So {wouid — | would term him {alking 14 video deposition of Ron Fergie. We are now on the
15 to me about that as inguiry, and - and there was no 15 record.
16 need to be disciplined because | didn't do anything 16 Q. (BY MR. NIELSON) Mr. Fergie, before
17 wrong. 17 took a break, | started asking you about an AD
18 Q. Okay. 1—I've got to understand your 18 overflight.
19 testimony better. | thought you just indicated that 19 A. Yes,
20 if you're talked to, you deem that as discipline. Is 20 Q. Could you recall how that happened
21 that your testimony? 21 any cirgumstances you can remember pertainin
22 A. if —ina general sense, If — if 22 that?
23 something comes up where —~ where {'m accused of 23 A. 1can give you everything [ can
24 doing something wreng and it's determined I've done 24  remember.
25 something probably not smart or wrong, then ~ then, 25 Q. Okay. Very good.
: Page 82 Pate 8
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1 A. ltwasa.. om Portneuf to Salt 1 tol ) “aboutit?

» Lake City, and | looked at the AD and the time it 2 A.. .o, Idontrecall |actually don't

5 would take to getto Salt Lake and back. Inmy 5 {--1think | did, but -~ | cannot say for sure

4 judgment, 1 could make it without overflying the AD. 4 whether | told Mark about it.

5 And in fact, when we got back, there was a wind out 5 Q. That was a violation of FARs, correct?

¢ of the south, so | flew the aircraft around to land 6 A. itwas.

7 inio the wind, like we normally do. Had [ not done 7 Q. Did anyone ask you to report it to Gary’

8 that, it never would have turned over to be an 8 A. No. 1did that on my own.

o overfiight of the AD. | think it went over maybe by 9 Q. Did you receive any reprimands for tha
10 a tenth of a — of a minute. 'm not sure. 1t just 0 A. | don't know if they were written. |-
11 rolled over right when | did it to where it was 11 | can'tremember. | was certainly tatked to about
12 beyond the AD. 12 it _ :

13 It was not an intentional override. | 13 Q. Okay.

14 thought ! couid dp it Yeah. And petween winds and ;14 A. And the FAA was notified about it

15  just general flying, it — it didn't work out that 15 That's — that's a prefty serious thing when you

16 way. !t was right at the edge. That's preity much 16 overfly an AD.

17 it 17 Q. Okay. So given your definition of — of

18 Q. Did you report that to anyone? 18 what you call discipline, were you disciplined?

19 A. Yes. 19 A. in the — in the -~ excuse me. Let me

20 Q. Who did you report it to? 20  point out something.

21 A. Gary knew about it. | think Mark knew 21 Q. You're fine. Take your time.

22 about it aimost immediately. It was in the logbook. 22 A. Okay. | had an hour of sieep last

o3 | don't recall if  actually told Mark. 1 -1 think 23 night. 1—!flew. So if | stumble, it's because

o4 |did. Butldon't know that. | can't remember. 24 I'mgefting tired. Andifltend to be snappy, it's
j25 Q. When did you fell Gary about it? o5 not because | don't think this is important. It's

Page 85 Page 87

1 A. 1 would — | would have told him the 1 Just because | -- we had a long night, okay? Sol'

5 next time | saw him, and | - | don't know what 2 not trying to be crabby or anything if 1 doso. |

3 shift, what portion of the shift 1 was on, but Gary 3 justwantyou _-{ know this is important, and we

4 would relieve me of my last night shift, Gary comes 4 need to get this taken care of.

5 on duty, and 1 will relieve him in his last night 5 So when we're talking about my

6 shift. That's just how our system works, so | would 6 definition of - of discipline, we're talking about

7 have told him the next time 1 saw him. 7 what | said if | get talked to about something, |

8 Q. Would that have been within 24 hours? g consider that discipline? Yes.

9 A. | —|can't - | just don't know. | 9 Q. Yes.

10 can't remember. 10 A. Yes.

11 Q. Or would it been - would it have been 11 Q. You were disciplined?

12 within two days? ‘ 12 A. Yes. _

13 A. You know, it was a night flight. it's i3 Q. i —1want to ask you, given your hou

14 possible it could have been within a couple - the 14 of -- of sleep last night, is that what you said?

15 maximum it wouid have been would be 72 hours. i5 A. Yeah. Approximately an hour, maybe

16 Q. Did you have to write anything up on 16 maybe two.

17 that? 7 Q. is that affecting the way you're

18 A. 1did not. Gary did a what's called a 18 answering any questions today?

19 self-disclosure to the FAA, If - if twrote 19 A. At this point, | don't think it is. 1

20 something up on it, and I may have, | don't recall 20 may — | may look at the transcript at some point

21 writing it up. 21 say | can't befieve | said that, but | may do that if

22 Q. Doyou - 52 I'm fully awake too. So no, 1 think I'm okay.

23 A. | may have written it up to explain the 23 Q. 1 want you to let me know if it affect

»4  circumstance, and that's about it 24 your ability to answer questions in any way.

25 Q. Do you recali - do you recall talking 25 A. 1f my -if | start getting cloudy about
Page 86 Page 8¢
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1 A. It was a flight from Por’ L tg Salt 1 to Mark Van abov™ " e,
2 Lake City, and I looked at the AD a. ptime it 2 A. No, ldo..re /‘ | actually don't.
2 would take to get to Salt Lake and back. Inmy 3 I--1think1did, but | — | caninot say for sure
4 judgment, | could make it without overfiying the AD. 4 whether | told Mark about it.
5 And in fact, when we got back, there was a wind out 5 Q. That was a violation of FARs, correct?
& of the south, so | flew the aircrait around to land 6 . AL Hwas.
7 into the wind, like we normally do. Had | not done 7 Q. Did anyone ask you to report it to Gary?
g that, it never would have turned over fo be an 8 A. No. 1did that on my own,
o overflight of the AD. | think it went over maybe by 9 Q. Did you receive any reprimands for that?
10 = tenth of a - of a minute. I'm not sure. H just 10 A. | don't know if they were written. |-
11 rolled over right when | did it to where it was 11 lcan'i remember. | was certainly talked to about
12 beyond the AD. 12 it
13 It was not an intentional override. | 13 Q. Ckay.
14 . thought i could do it. Yeah. And between winds and | 14 A. And the FAA was nofified about it.
15  just general flying, it - it didn't work out that 15 That's - that's a pretty serious thing when you
16 way. It was right at the edge. That's pretty much 16 overily an AD.
17 it 17 Q. Okay. So given your definition of -- of
8 Q. Did you report that to anyone? 18 what you call discipline, were you disciplined?
19 @3‘ A. Yes. 18 A. Inthe —in the — excuse me. Let me
20 Q. Who did you report it to? 26 point out something. : ‘
21 A. Gary knew aboutit. | think Mark knew 21 Q. You're fine. Take yourtime,
22 about it almost immediately. It was in the logbook. 22 A. Okay. | had an hour of sleep last
23 | don't recall if | actually told Mark. 1 -1 think 23 night. | - 1flew. Soiflstumble, it's because
24 [did. Butldon't know that |can't remember. 24 - I'm getting tired. And if | tend to be shappy, it's
25 Q. When did you teil Gary about it? 25 not because | don't think this is important, It's
Page 85 ' Page 87
1 A. 1 would — | would have told him the 1 justbecause | -- we had a long night, ckay? Sol'm
2 nexttime { saw him, and | -- | don't know what 2 not trying to be crabby or anything if 1 do so. |
3 shiff, what portion of the shift | was on, but Gary 3 just want you -- | know this is important, and we
4 would relieve me of my last night shift, Gary comes 4 need o get this izken care of.
5 onduty, and | will relieve him in his last night 5 So when we're talking about my
g shift. That's just how our system works, so | would & definition of — of discipline, we're talking about
7 have told him the next time I saw him. 7. what | said if | get talked {o about something, |
8 Q. Would that have been within 24 hours? 8 consider that discipline? Yes.
g A. | - can't -1 just don't know. | 9 Q. Yes.
10 can't remember. 10 A. Yes,
1 Q. Orwould it been — would it have been 11 Q. You were disciplined?
12 within two days? 12 A. Yes,
13 A. You know, it was a night flight. it's 13 Q. 1 want to ask you, given your hour
#4 possible it could have been within a couple — the 14  of -~ of sleep fast night, is that what you said?
16 maximum it would have been would be 72 hours. 15 A. Yeah. Approximately an hour, maybe -
18 Q. Did you have to write anything up on 16  maybe two.
17 that? 17 Q. is that affecting the way you're
18 A. 1did not. Gary did a what's cailed a 16 answering any questions today?
19 self-disclosure to the FAA. If —if | wrote 19 A. At this point, | don't thinkitis. |
20 something up on it, and | rmay have, | don't recall 20 may — | may look at the transcript at some point and
21 writing it up. 21 say | can't believe | said that, bué | may do thaf if
22 Q. Doyou -~ 22 I'm fully awake too. So no, 1 think I'm okay.
23 ‘A. | may have written it up fo explain the 23 Q. 1 want you to let me know if it affects
24 circumstance, and that's about if. 24 your ability to answer questions in any way.
i Q. Do you recall — do you recal talkking 25 A. if my —if | start getting cloudy about
‘ ' - Page 86 Page 88
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" “on and came in and landed to the south, <

1 things, | win - inly let you know. "

2 Q. Appreciate that. 2 '-..ould be — and that — and that's when it flipp

3 You say you were disciplined, but as far 3 over to become an overflight.

4 asyou know, was there anything put in your personnef | 4 | used the best judgment | could i

5 file? 5 in determining that | can fly this. If I didn't ha

8 A. Again, | don't know. {'ve - 've never 6 any deviations, | couid fly this flight without

7 locked at the personnel file. | know that my name 7 ovetflying the AD. .

8 was turned in fo the FAA by Gary when he wrote it up. ] Q. Okay. You're saying it was — it

9 Q. Did the FAA talk to you about it? 2  nota bad example, but it was a violation o
10 A. 1dor't remember if they did or not. 10 correct?

11 Q. !l represent fo you that there was 1 A, lwas

42 another oveiflight of approximately four-tenths of an 12 Q. Id iike to go now to the --to an

13 hour. Do you recall that? 13 incident that occurred approximately Octc

14 A. Yes. 14 2004, involving Barry Nielsen and snow ai

15 Q. Do you recall who the pilot was in that 15  rofor hlades.

16 instance? ' 16 A. Okay.

17 A. Yeah. it was Chad Walter. 17 Q. Do you recali that incident?

18 Q. Do you ever recall a relief pilot by the 18 A. | do.

19 name of John? ' 19 Q. Tell me what you remember ak

20 A, Yes. 20 A. Mark reported that incident to m

21 G. What was his {ast name? 21 very last of December or the — correction, §

22 A. Ferguson. 22 last of November or the first week in Decen

23 Q. bid --you're sure that this other 23 that year. And he said that Greg Stoltz, the

24 overflight did not pertain to John Ferguson? 24 the time, he was a part-time mechanic, hac

25 A. Yesh, | am sure. 25 note saying that he thought he was - that t
Page 89 . i

1 Q. it pertained to Chad Waller? 1 concerned about that.

2 A, Yes. 2 t was doing a preflight when M

3 Q. Do you know if Chad Watler was 3 me about it. He mentioned it to me. Sowl

4 disciplined? ' 4 finished with the prefiight, | went downstair

5 A. No. twouldn't - I wouldn't — 5 immediately called Greg Stoltz. My recolle

& Q. You don't have any knowledge of - & is he was busy and he calied me back, bul

7 A, Right, yeah. 7 within the hour that | spoke with Greg.

8 Q. Do you instruct your pilots not{o 8 Q. What did Greg tell you?

9 overfly the ADs? 9 A. Greg said that he could not rer
10 A. Yes. 10 date of when it happened but that he -~ th:
11 Q. is this ~ you would admif, then, that 11 concemed. Me explained that he had gon
12 this is another bad example? | 12 and there was frost on the aircraft — excur
13 A. No. 13 ice, and he -~ I'm pretty certain he used th
14 MR. MCFARLANE: Object to form. 14 “frost," not ice, but that the blades were fr
15 Q. (BY MR. NIELSON) Go ahead. 15 and that the two blades that were on the
16 A. Okay. No. it wasn't a bad example. 16 portion of the aircraft were getling sun, ar
17 When | looked at the - when we fly, we take in to 17 had metted. He was doing a daily, his da
18 consider weather, winds and how fast we can go. And 18 mainfenance on the aircraft, and he took
19 by looking at that, | looked at it, | said, well, we 19 turned the blades around so that the two
20 can make it. : 120 still had frost on them would be in the sui
2% And as [ stated before, had | landed 21 would melt the frost off there.

22  with a tail wind, and the winds weren't that strong, 22 He said -- he wasn't so conce
23 but had ! landed with a tail wind, that would have 23 someone taking off with icing on the airc
24 never flipped over to be an over — it would have 24 was concerned that when they started tr
25 never been an overflight. As it was I took the safe 25 there was ice on it, it would fling E't;"é;‘hgl c

: Page 90 ‘;""\:;.
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JDI’I and came in and landed to the south, ¢

1 things, wit inly tet you kniow. o

2 Q. Apprectate that. 2" wouid be - and that — and that's when it fiipp

3 You say you were disciplined, but as far 3 over fo become an overflight.

4 as you know, was there ahything put in your personnel | 4 I used the best judgment | could i

5 file? 5 in determining that | can fiy this. If{ didn't ha

8 A. Again, | don't know. 've -- I've never 6 any deviations, | could fly this flight without

7 looked at the personnel file. T know that my name 7 overflying the AD.

g8 was turned in to the FAA by Gary when he wrote it up. 8 Q. Okay. You're saying it was — it

9 Q). Did the FAA talk fo you about it? g nota bad example, but it was a viofation o
10 A. [ don't remember if they. did or not. 10 correct?

11 Q. 1l represent to you that there was k! A, ltwas.

12 another overflight of approximately four-tenths of an 12 Q. 1'd tike to go now to the --t0 an

13  hour. Do you recall that? 13 incident that occurred approximately Octc

14 A. Yes, 14 2004, involving Barry Nielsen and snow al

15 Q. Do you recall who the pilot was in that 15 rotor blades.

16 instance? 16 A. Okay.

17 A. Yeah. Hwas Chad Waller. 17 Q. Do you recall that incident?

18 Q. Do you ever recall a relief pilot by the 18 A. ldo.

18 name of John? 19 Q. Teli me what you remember at

20 A. Yes. 20 A. Mark reported that incident to m

21 Q. What was his last name? 21 very last of December or the — correction, t

22 A. Ferguson. 22 last of November or the first week in Decen

23 Q. Did - you're sure that this other 23 that year. And he said that Greg Stoltz, the

24 overflight did not pertain to John Ferguson? 24 the time, he was a pari-time mechanic, hac

25 A. Yeah, | am sure. 25 note saying that he thought he was - that |
Page 89 -

i Q. It pertained to Chad Waller? 1 eoncemed about that.

2 A. Yes. 2 } was doing a preflight when M:

3 Q. Do you know if Chad Waller was 3 me aboutit. Mg mentioned it to me. So w!

4 disciplined? 4 finished with the preflight, | went downstait

5 A. No. I wouldn't — | wouldn't - 5 immediately called Greg Stoltz. My recclle

B Q. You don't have any knowledge of — 6 is he was busy and he called me back, bul

7 A. Right, yeah. 7 within the hour that |.spoke with Greg.

8 Q. Do you instruct your pilots not to 8 Q. What did Greg tell you?

9 overfly the ADs? 9 A. Greg said that he could nof rer
10 A. Yes. 10 date of when it happened but that he — th:
1 Q. Is this - you would admit, then, that 11 concemed. He explained that he had gon
12 this is another bad example? 12 and there was frost on the aircraft - exct
13 A. HNo. 13 ice, and he -~ I'm prefly certain he used th
14 MR. MCFARLANE: Object to form. 14  “frost," not ice, but that the blades were fr
15 Q. (BY MR. NIELSON) Go ahead. 15 and that the two blades that were on the {
16 A. Okay. No. ltwasn't a bad example. 16 portion of the afreraft were getting sun, ar
17 When | looked at the — when we fly, we {ake in fo 17  had meited. He was doing a daily, his da
18 consider weather, winds and how fast we can go. And 18 maintenance on the aircraft, and he took
18 by looking at that, 1 looked at it, | said, well, we 19 turned the blades around so that the two
20 can make if. 20  stifl had frost on them would be in the sul
21 And as | stated before, had | landed 29 would meilt the frost off there.

22 with a tail wind, and the winds weren't that strong, 22 He said - he wasn't S0 conce
23 but had | landed with a tail wind, that would have 23 someone taking off with icing on the airc
24 never flipped over to be an over - it would have 24 was concerned that when they started tr
25 npever been an overflight. As it was | took the safe 25 there was ice on #, it would fling |t and o
Page 90 o

T&T Reporting - (208) 5205491 526 “Page’



mEOTAPhU TP EUDL LAY Yrn mmnr o s

4 A Yes, lthinkso. © ot |- 1 regarding t "”\_cjdent that's indicated in this
5 pelieve that's who Mark reporte Jbut | don't know 2  warning? ‘ !
3 that for sure. 3 A. Well, theré's no names on here, so | can
4 Q. Okay. You wanted Mark to report to Gary 4 only guess. If you've got some informafion that you
5  Alzola, didn't you? 5 can refresh my memory with, I'd apprectate it.
6 A, 1did 6 Otherwise, | wouid be guessing betweer what | think
7 Q. Did you push for that? 7 the incident was, and | don't want to guess.
8 A. Did | push for it? 8 Q. It indicates, "Certificate holder did
9 Q. Yeah. 9 nof mafntain adequate pilot records: pifot flight
10 A. lsuggestedit. | —1asked why it 10 time."
11 wasn't that way' and was told that they had changed it 11 A. (Moving head up and down.)
12 and suggested to Gary, | befieve, but | don't know. 12 Q. You don't have any idea what that's
13 | can't remember who | spoke with. You know, can we 13  about, then?
14 " change it back, and | think it was a prelty much no, 14 A, tdo. ljust need {6 - you know, if —
15 but1don't - | don'teven remember the conversation 15  if it happened - | mean, | know of cne occasion when
16 well enough fo talk about it 16 Lynn Higgins came up and did a base inspection, and
17 Q. Do you believe that that would have 17 there was a - an error in one of the pilof's books.
18. resolved concerns if he was ptaced under Gary Aizoia? |18 in fact, there are errors in a couple of the pilot's
19 A. idoubtit 16 books that were corrected immediately because it was
20 THE VIDEOGRAPHER: Excuse me. We have ten {20 amatter of franscription. # wasn't somebody not
21 minutes of tape lefl. 21 logging time or logging the wrong time. 1t was
22 MR. MCFARLANE: Guzunheit. 22 putting something in the wrong place.
23 (Exhibit 9 marked.) 23 The onhe issue that we couldn't take care
24 Q. (BY MR. NIELSON) You've been handed 24 of at the fime was a flight fime issue that had not
25 Deposition Exhibit 9. Could you look at that and 25 been recordad in the right place or a date, and | -
Page 165 . ‘ Page 167
1 tell me if you've seen it before. 1 1 can't remember which one it was. The - the pllat
2 A. No, | have not seen this before. 2 was not available for comment, so | couldn't have him
3 Q. You've never seen it before today? 3 come in and correct it and —~ and explain to Lynn
4 A. Right. 4 Higgins satisfactority what happened.
5 {Exhibit 10 marked.) 5 Q. Inthe instance that you're talking
& Q. (BY MR. NIELSON) You've been given 6 about right now, who was the pilot?
7 Deposition Exhibit 10. Please take a look at that 7 A. That was Chad, Chad Waller.
8 and tell me if you've seen it before. 8 Q. Okay.
2 A. You know what, 'm — I'm not sure if | 9 THE VIDEOGRAPHER: Excuse me, we have five
10 have or not, but | - weli, 1 -~ | probably have, but 16 minu%es of tape left.
11 fdon't know. 11 . (BY MR. NIELSON) Do you befieve that
12 Q. What Is it, as far as you know? 12 this pertamed to Chad Walier?
13 A. ltis a letter of correction from — 13 A. 1do.
14  signed by Lynn Higgins, and it has fo do with 2 base 14 Q. Okay.
16 inspection, | think, where he found some errors of 15 A. Butlet me qualify that. 1 think so,
16 omissions, one or the other, in one of the pliot's 16 but again, because there's no name on if, and | don't
17 logbooks. 17 recall the date, you know, it could be George Bush
18 Q. Okay. Do you believe that this was 18 for that matter. |just don't know. He was a pilot.
19 brought to your attention at the time it happened? 19 Q. Was there a pilot named John Ferguson?
20 A. You mean, when -—-when the - when this 20 A. There was.
21 letier came, you mean? 21 Q. Okay. Could this have pertained to John
22 - Q. Yes. 22  Ferguson?
23 A. Yes, it probably was, but { don't — you 23 A, K~ itcould have, yes.
24 know, { don't know for sure. 124 (. Was he a relief pilot?
25 Q. Do you have any recollection at all 25 A. Hewas.
Page 166 . Page 168
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1 just don't know. [wasr. - j 1 ifasn tor <{opped at ~ or — or the icing
2 Q. Has there ever wen any situations in 2 stoppedatt clock inthe morning or three,
3 which pilots have slept through the night and left 3 whenever, and the piiot knew that it stopped and he
4 the aircraft unairworthy because of snow and ice on 4 got out — and he didn't get out and clear the ice
5 the rofor blades? 5 off, and then again that's — that's his call because
8 A. I'm sure there has. ‘ 6 itdepends on there may be more weather coming in.
7 Q. Wotld you consider that as a waste of 7 There's, you know, # whole lof of — of variables
8 tfaxpayer resources to do thal? 8 here that are not coming into your — your statement
9 A. No. 9 fthat [ just can't address. It's, | guess, a
10 Q. Why not? 10 case-by-case issue is what | would say.
11 A. Well, number one, the faxpayers don't 11 _ Q. Well, did you know of any instances
12 pay anything in the hospital. . 12 where pilots didn't get out and clean rofor blades
13 Q. Isn't the hospital a governmental . 13 until the morning?
14 entity? _ 14 A. I'mcertain | didn't. | coutdn't give
15 Ak doesn‘t‘use government funds. 15 you a date or a fime, but | can tell you that —~ that
16 Q. What funds does it use? 16  if the weather was forecast to be bad and stay bad
17 A. ltuses funds made by the hospital. . 17 all nigh’t, and it got that way, there's no sense
18 Q. Okay. Aren'ithose governmental funds? 18 -cleaning them off if you're going fo have fo go do it
19 A. No. Tomy knowledge, that hospital 19  again. .
20 hasn't used any government funds for in excess of 30 20 Q. So if there was a call received in the
21 years, and that's my knowledge. | could be wrong. 21 middie of the night and there was snow and ice on the
22 Q. So the money is generated by the 22  rotor biades, how long would it fake fo -- fo clean
23 hospital or do not belong fo the County? 23 them off and be ready to go?
24 A. They go back info the hospital. You're 24 A. ltwould depend on how much ice, whether
25 asking me way out of my scope of - of practice as 25  the blade covers were on or not and if you had any
. Page 109 Page 111
1 youwere. |have no clue, fo be quite honest with 1 help. i could be anywhere from 20 minutes to an
2 you. Butijust know is if it were a frue government 2 hour and a half.
3 agency, then  would be able to get government 3 Q. Okay. Well, the hospital prides itself
4 benefits. | don't. 4 on guick response times, doesn't it?
5 Q. Well, okay. Aside from that, then, you 5 A. lt does.
& don't believe it was a waste of the hospital's funds 6 Q. Okay. And then isn't this procedure
7 to have a crew there on staff while a pilotis 7 that you're talking about of letling snow and ice
8 sleeping and snow and ice is on the rotor blades? 8 accumulate, doesn't that basically counteract the
g A. Well, what happens is - that's — 9 quick response time?
10 that's a very tough question fo answer, and | can - 10 A. No more than it does anywhere else in
11 you - it can just start snowing and the weather can 11 the world. | don't know of any - in fact —
12 turn to crap, and two hours later the weather can 12 ). What do you mean "anywhere else in the
13 clear up, that's why fhe crew stays there overnight. 13 world"? '
14  I¥'s no worse than having a mechanic stay there all 14 A. Well, Air idaho Rescue, north of us, has
15 day and do nothing. it's —if -- | mean, that's the 15 the same — they have the exact same issues that we
16  kind of reference you are making here. If you have a 16  do. Salt Lake City has the exact same lssues that we
17 crew there and you know the aircraft can't fly, then 17 have when it comes te knowing when to put the covers
18 we're wasting money. If you have a mechanic there 18 on that blade, krowing when fo get out there and
19  and he doesn't have anything fo do with maintenance 19 deice, sometimes you call it right, sometimes you
20 at the time, then the hospital is wasfing money. 20 don't. And when you don't, you know, the aircraft
21 Q. Well, I'm talking of — about a pilot 21 is - is essentially out of service until you can get
22 that sleeps through the night and doesn't remove snow |22 it deiced. That happens on occasion. it's rare, but
23 andice, doesn't do that function. Is that 23 it doesn't happen. '
24 considered waste? 24 Q. bo you know if either of those entifies
25 A, 1don't know. Again, it depends. if — 25  let their pilots sieep through the night?
Page 110 ' Page 112
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1 just don't know. {wasnt ; 1 ifasnov 7 apped at -- or — or the icing
2 Q. Has there ever, - any situations in 2 stopped at tw.  .ockin the moming or three,
3 which pilots have sfept through the night and left 3 whenever, and the pilot knew that it stopped'and he
4 the aircraft unairworthy because of snow and ice on 4 gotout - and he didn't get cut and clear the ice
5 the rotor biades? 5 off, and then again that's — thal's his call because
6 A. I'm sure there has. 6 it depends on there may be more weather coming in.
7 Q. Would you consider that as a waste of 7 There's, you know, a whole lot of — of variables
8 taxpayer resources fo do that? 8 here that are not coming into your — your statement
g A. No. g that!just can't address. It's, | guess, a
10 Q. Why not? 10 case-by—case issue is what | would say.
1 A. Well, number one, the taxpayers don't 11 Q. Well, did you know of any instances
12 pay anything in the hospital. ‘ 12 where pilots didn't get ouf and clean rotor blades
13 Q. isn't the hospital a governmental 13 until the morning?
14 entity? 14 A. I'm certain 1 didn't. | couldn't give
15 - A. 1t dossn't use government funds. 15  you a date or a time, but { can tell you that - that
16 (). What funds does it use? 16 if the weather was forecast to be bad and stay bad
17 A. It uses funds made by the hospital. 17 all night, and it got that way, there's no sense
18 Q. Okay. Aren't those governmental funds? 18 cleaning them off if you're going to have to go do it
19 A. No. Tomy knowledge, that hospital 19  again.
20 hasn't used any governiment funds for in excess of 30 20 Q. So ifthere was a call received in the
21 years, and that's my knowledge. | could be wrong. 21  middie of the night and there was snow and ice on the
22 Q. So the money is generated by the 22 rotor blades, how long would it take to - fo clean
23 hospital or do not belong fo the County? 23 them off and be ready fo go?
24 A. They go back into the hospital. You're 24 A. It would depend on how much ice, whether
25 asking me way out of my scope of — of practice as 25 the blade covers were on or not and if you had any
‘ Page 109 . Page 111
1 youwere. | have no clue, fo be quite honest with 1 help. It could be anywhere from 20 minutes te an
2 you. Butl just know is if it were a true government 2 hour and a half.
3 agency, then | would be able to Qe.t govemnment 3 Q. Okay. Well, the hospital prides itself
4 benefits. | don't. 4 on quick response times, doesn't #7?
5 Q. Well, okay. Aside from that, then, you 5 A, ltdoes:
& don't believe it was a waste of the hospital's funds 6 Q. Okay. And then isn’t this procedure
7 to have a crew there on staff while a pifot is 7 that you're talking about of lefting snow and ice
8 sleeping and snow and ice is on the rotor blades? 8 accumulaie, doesn’t that basically counteract the
g A. Well, what happens is — that's — ‘9 quick response time?
10 that's a very fough question to answer, and ! can — 10 A. No more than it does anywhere else in
11 you -- it can just start snowing and the weather can 11 the world. | don't know of any -- in fact —
12 turn to crap, and two hours later the weather can 12 Q. What do you mean "anywhere else in the
13 clear up, that's why the crew stays there overnight. 13 world"?
14 It's no worse than having a mechanic stay there ail 14 A. Well, Air idaho Rescue, north of us, has
15 day and do nothing. It's — if - 1 maan, that's the 15 the same — they have the exact same issues that we
16  kind of reference you are making here. lf you have a 16 do. Salt Lake City has the exact same issues that we
17 crew there and you know the aircraft can't fly, then 17 have when it comes to knowing when to put the covers
18  we're wasting money. If you have a mechanic there 18 on that blade, knowing when to get out there and
18 and he doesn't have anything fo do with maintenance 19 delce, sometimes you call it right, sometimes you
20 atthe time, then the hospital is wasting monay. 20 don't. And when you don't, you know, the aircraft
21 Q. Well, I'm talking of - about a pilot 21 is - is essentially out of service until you can get
22 that sleeps through the night and doesn't remove snow | 22 it deiced. That happens on occasion. It's rare, but
23  and ice, doesn't do that function. Is that 23 it doesn't happen.
24 considered waste? 24 Q. Do you know if either of those entities
25 A, | don't know, Again, it depends, If— 25 let their pilots sleep through the night? DY
‘ Page 110 Page 112 -
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1 blades before you got to it? 1 about? :
2 A. No. ldont~1dontk.  ‘ewere 2 A. No. T
3 both out there. That's all | remember, - 3 Q. Did you pet. _ih this preflight
4 Q. Did you instruct him not to remove the 4 inspection prior to Mr. Van deicing the - the
5 snow and ice before putting on the blades? 5 blades?
6 A. 1did not instruct him not o remove 5 A. No. | came out. Mark was starting to
7 snow and ice on the blades. | said lef's put them on 7 deice already when | got out there.
a before the snow and ice gets on there. | mean, it 8 Q. Okay. And so you're saying that was
9 was showing a little bit, and when - when you pull g about eight in the morning?
10 those blades or those covers up over the blade, if 10 A. Yeah, | think somewhere around there.
11 it's not snowing too much, it will just move the ice, 11 Q. HIrepresent to you that Mr. Van was
12 - or the show rather, off the blade, and that's what my 12 deicing the plane at -- the blades at 8:45, would you
13 intent was. But | did not tell him not io wipe them 13 have reason to disagree with that?
14 off. 14 A. Yeah, l would. I'm not going to dispute
15 Q. Did you tell him the snow would come 18 it a hundred percent, but yes, 1
16 right off with the covers? * 18 Q. You believe it was earlier in the
17 A. | may --wait a minute. Come off while 17 morning?
18 taking the covers off or would the snow come off i8 A. Yes. ‘
1¢  while ! pulled the covers on? 18 Q. How long did it take to deice the plane?
20 MR. MCFARLANE: You need to ask him o 20 A. Tdon'tknow. |don'trecall,
21 rephrase the guestion. ' ‘ 21 Q. The helicopter, 'm sorry.
22 THE WITNESS: Would you rephrase the 22 A. don'trecall.
23 question, sir. 23 Q. Ckay. If | represent to you that it
24 Q. (BY MR. NIELSON) Okay. Let's go with 24  took 45 minutes, would you disagree with that?
25 putting the covers on first. 25 A. No.
Page 117 Page 119
1 Did you tell him that the snow would 1 Q. Do you recall the substance of any
2 come right off when you put the covers on? 2 conversation that you had with Mark when -- when he
3 A. 1-- I may very well, yes, because 3 was deicing the helicopier? ‘
4 that's what | thought we were going to do. 1 thought 4 A. Yeah. He seemed upset that there was
5 that was - would work, yes, so it's possible | made % ice on the blades, and | said, "Yes, it was snowing
8 that statement. 6 last night when we fanded.”
7 Q. Did you tell him that the snow would 7 Q. Were you upset?
8 come right off when the covers came off? 8 A. No. He thought | was.
9 A. No. 9 Q. How did -- how do you know he thought he
10 Q. Okay. Did - did you get upset with -- 10 was? :
11 with Chad for trying to get the snow and ice off 11 A, Well, my recollection is, and | could be
12 before putting on the covers? 12 wrong,' he told somebody that | got mad about it when
13 A, No. 13 heasked me about it. it wasn't the case. | raised
14 Q. Okay. Do you know if there was a 14 my voice, A, because | was quite a ways -- | mean, |
15 preflight inspection the next morning? 15 was on the pad, but he was up on -- on a ladder to my
16 A. Yes, 16 recollection. This was also prior fo me getting
17 Q. Did you do that preflight inspection? 17 hearing aids, so | tended to talk loud anyway. | --
18 A. 1did 18 Imay still. But | was not upset about it. 1just
19 Q. When did you do it? 1g  made the statement.
20 A. | statied probably at eight. It was - 20 Q. There was no anger in your voice?
21 it was late because - for two reasons, the sun 21 A. Nottome.
22  was -- | wanted the sun up so 1 could see what I'm 22 . How heavily was it snowing the night
23 doing, and then the other was Gary Alzola and 1 were 23 before? '
24 talking down in the office for some fime, 24 A. When we landed, it was -- it was
25 Q. Do you recall what you were talking 25 snowing. |don'twantto say heavy, probably
Page 118 Page 120 en
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moderately, but . “nowing.

Q. Okay. h ..4sn't a real blizzard, then?

A. | don't know if it was a blizzard or
not. No. But it was - it was showing, and it
wasn't just light snow, but, you know . ..

Q. Mr. Van will testify that until he got
on a ladder, he couldn't see the snow on the blades.

Would you have any reason o disagree
with that?

A. cant think of any reason.

Q. Whose responsibility is it to make sure
that the snow and ice are off the blades?

A. Before takeoff?

Q. Before takeoff.

A. Tht pilot's.

Q. Okay. Did you ask Barry Nielsen i he
was sure there was no ice and snow on the blades
before he took off?

MR. MCFARLANE: Qbject fo form. it's been
asked and answered.

Q. (BY MR. NIELSON) Go ahead.

A. Yes, but it didn't make a difference
because he didn't remember the flight, period.

Q. Following -- let me ~ let me go back.

Prior to this incident of February 1st,
Page 121
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< Pothad written a policy that covered
eh,r) J 1 though’c and put in some of the things
that Mark had recommended and left others out.

Q. When did you writé that policy?

A. Probably - | don't know, | can't
remember. |{ would have been - because what we
is we beefed up the policy that was there. it was
essentially, you know, if the weather is forecast for
bad weather, we get the covers on and whatever, ¢
made it a little more specific. And again, some of
Mark’s recommendations were put in there, some (
them weren'.

Q. Did you write up this poficy before or

after February ist, 20057
A. 1--lwould say before, but | cannot
remember.

Wait 2 minute. Before 20057

Q. Before February 1ist, ZO05.

MR. MCFARLANE: if you don't remember
you don't remember.

THE WITNESS: You know, | just don't
remember, to be honest with you.

Q. (BY MR. NIELSON) This policy that
wrote — that you wrote up, did it include any
provision for faking the snow and ice off of - off

Page 12
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2005, you don't recall Mark Van bringing up
suggestions for a cold weather operations policy?

A. Yes, |- 1do recail that. -

Q. Okay. And that was prior to
February 1st, 20057 .

A. Probably, but | can't remember for sure,
but | -- he did bring up several suggestions.

Q. Do you recall what those suggestions
were?

~ A. Not all of themn, but they were out of

we decided we weren't going to do everything Mark Van
wanted us fo do.

Q. Did you do anything Mark Van wanted you
fo do?

A. We afready had — yes, we did. We
got - there's several things in place now, but some
of them we were already doing, some of them we got
much more ditigent about. And some of the other
things he wanted to do were -- and | don't know
specifically what they were, but they were
unacceptable.

Q. Did you indicate fo him that you weren't
going to accept some of the things?

A. [ don't remember if | did specifically.
He was meeting with Gary about those issues more than

Page 122
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the rotor blades, wiping it off before putting on the
covers?

A. No.

Q. Is there such a policy now?

A. Notthat! know of. F've never seen
anything like that in writing. If you're —if
you're - let me back up. l

If you are referring fo put the blade or
the cover on, you know, wipg it off, put the cover
a little bit, and then wipe it off some more, if
you're referring to that specific procedure, | have
never seen anything like that in writing. If you're
referring to wiping off the blades and putfing the
covers on, yes, that's probably in there because
don't want to put covers on wet blades.

Q. Well, with regard to that procedure,
wiping off all the blades and then putting the «
on, when was that put in the policy?

A. Again, ! don't remember.

(). Okay. Did Gary Alzola ever tell you
wipe the biades off a little at a time?

A. Yeah, he suggested it as matter of f
He says, well — either him and Chad or him or (
at some point both, but Gary was the one that |
recall making that statement. And as | {old him

T&T Reporting - (208) 529-5491
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1 had never thought aboi ﬁhg that. That was the 1 4 }s. sir, yes.
2 first time it - it had ever been pointed out. 2 Q. éonsidering that we've heen in this for
3 Q. And your testimony is that ever since 3 probably about a little over three hours now?
4 then you've done i that way? 4 A. Yes, | can answer them, 1t will just
5 A, Absolutely. 5 make me sleep better tonight.
6 Q. You don't know when he made that 8 Q. I'm glad you feel that way.
7 suggestion? 7 (Exhibit 4 marked.)
8 A. No. That was right after this incident 8 Q. (BY MR. NIELSON) Mr, Fergie, I'm going
o with the — with the show staying under - a 9 to hand you what - you've been handed what has been
10 little - a fittle bit of snow staying under the 10 marked as Deposition Exhibit 4. Please look over
11 blades, 11 that and telt me if you recognize that document.
12 Q. Were you disciplined for this? 12 A. This is the first ime ['ve ever seen
13 A. ljust don't recall. | don't think so. 13- this document.
14 | don't know. Maybe | was. 'm sure | was talked to 14 Q. Uil represent to you that it was -
15 about . And again, if { was tatked o about it, | 15 it's my understanding that it was prepared by Audrey
16 would have taken that as a discipline maybe or just a 16  Fletcher pertaining as if's stated on the front
17  discussion, But--1 really just don't remember. 17  cover, "Sequence of Events Leading {o Mr. Van's
18 Q. As far as you know, nothing was written 18 Dismissal.”
19  up aboutit, correct? 19 Fd like you fo turn fo page 8.
20 A. Correct. . 20 A. Okay. .
21 Q. Have you ever fifted off with snow an 21 Q). Do you see the first sentence on page 8
22  the rotor blades? 22 thatindicates "He stated"?
23 A. No. 23 A. Yes.
24 Q. That goes for the same -- the same for 24 Q. Okay. He stated that Barry had walked
25 ice or frost? 25  right up to him when he made these comments and !
Page 125 Page 127
1 A, Absolutely not. 1 he, Mark, felt physically threatened by Barry. Barry
2 Q. Okay. You make sure that there's none 2 stafed that he had just been informed by Ron Fergie
3  before you go? 3 that the incident — excuse me, Ron Fergie, pilot, in
4 A, Yes. 4 parentheses, that the incident (Take-off with
5 Q. Do you know of any pilots who have? 5 (alieged) ice on the biades) from last October had
8 A. Not to my knowledge. 6 been raised again, and that he was angry that,
7 MR. NIELSON: {'m thinking this would 7 despite an investigation at the time and subsequent
8 probably be a géod time for a break, for a lunch 8 action, Mark seemed unable to let this matter drop.
S  break. 9 Do you recall informing Barry Nielsen
0 MR. MCFARLANE: Okay. Do you have any idea 10 that the incident from October '04 had been raised
11 how much more you've got? 11  again?
12 MR. NIELSON: I'd say one to fwo hours. 12 A. Yes. Some --let me rephrase that. 'm
13 MR. MCFARLANE: Okay. 13 not sure if | remember i or if just by reading it
14 ~ Are you okay with that, taking a lunch 14 here. }think, yes.
15 break and coming back or -- 15 'Q. What dic you tell Barry?
18 THE WITNESS: Yeah, we can do that. 18 A. tdon'trecall. 1—!justremember
17 THE VIDEOGRAPHER: Okay. We will now go off |17 that when it came up again, [ let Barry know that it
18 the record. : 18 was -- we're going to have to deal with it again.
18 {Break from 12:17 p.m. to 1:04 p.m.) 19 Q1. Okay. Wasn't that information with
20 THE VIDECGRAPHER: We are now on the record. | 20 regard to a safely concern? ,
21 Q. (BY MR. NIELSON) Mr. Fergie, justasa 21 MR, MCFARLANE: Object fo form.
22 courtesy, Il -- I't ask you, are you still able o 22 Q. (BY MR, NIELSON) Did you disclose
23 ' answer guestions - 23 information to Barry again that Mark was raising a
24 A. Yes, 24 safety concern?
25 Q. - this afternoon? 25 A. | told Barry that Mark was raising his.
Page 126 Page 128
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1 had never thought aw., ,}ing that. That was the 1 1 s, sir, yes.
2 first time it — it had ever been pointed out. 2 Q. Considering that we've been in this for
3 Q. And your testimony is that ever since 3 prebably about a little over three hours now?
4 thenyou've done it that way? 4 A, Yes, | can answerthem. It will just
5 A. Absolutely. 5 make me sleep better tonight.
6 Q. You don't know when he made that 8 Q. I'm giad you feel that way.
7 suggestion? 7 (Exhibit 4 marked.)
8 A. No. That was right after this incident 8 Q. (BY MR. NIELSON) Mr. Fergie, I'm going
9  with the -- with the snow staying under - a 9 to hand you what — you've been handed what has been
10 little — a little bit of snow staying under the 10 marked as Deposition Exhibit 4. Please look over
11 blades. 11 that and tell me i you recognize that document.
12 Q. Were you disciplined for this? 12 A. This is the first time l've ever seen
13 A. Ijust don'trecall. | don't think so. 13 this document.
14 | don't know. Mayge I was. I'm sure | was talked fo 14 Q. I'l represent to you that it was --
15 aboutif. And again, if | was talked to about it, | 15 it's my understanding that it was prepared by Audrey
16 would have taken that as a discipline maybe or just a 16 Fletcher pertaining as it's stated on the front
17 discussion. But}— | really just don't remember. 17 cover, "Sequence of Events Leading to Mr. Van's
18 Q. As far as you know, nothing was written 18 Dismissal”
19 up about it, correct? 19 I'd fike you to turn to page 8.
20 A. Correct. 20 A. Okay.
21 Q. Have you ever lifted off with snow on 21 Q. Do you see the first sentence on page 8
22 the rotor blades? 22 thatindicates "He stated"?
23 A. No. 23 A, Yes,
24 Q. That goes for the same — the same for 24 Q. Okay. He stated that Barry had walked
25 ice or frost? ' 25 right up to him when he made these comments and ¢
Page 125 Page 127
1 A. Absolutely not. 1 he, Mark, felt physically threatened by Barry. Barry
2 Q. Okay. You make sure that there's none 2 stated that he had just been informed by Ron Fergie
3  hefore you go? 3 that the incident -- excuse me, Ron Fergie, pifof, in
4 A. Yes. 4 parentheses, that the incident (Take-off with
5 Q1. Do you know of any pilofs who have? 5 (alleged) ice on the blades) from last October had
5 A. Not to my knowledge. 6 been raised again, and that he was angry that,
7 MR. NIJELSON: F'm thinking this would 7 despite an investigation at the time and subseqguent
8 probably be a good time for a break, for a lunch 8 action, Mark seemed unable to let this matier drop.
9 break. 8 Do you recall informing Barry Nielsen
10 MR. MCFARLANE: Okay. Doyou haveanyidea |10 thatthe incident from October '04 had been ralsed
11 how much more you've got? 11 again? _
12 MR. NIELSON: I'd say one to two hours. 12 A. Yes. Some -- let me rephrase that. Fm
13 MR. MCFARLANE: Okay. 13 notsure if | remember it or if just by reading it
14 Are you okay with that, taking a lunch 14 here. | think, yes.
15 break and coming back or - 15 Q. What did you tell Barry?
i6 . THE WITNESS: Yeah, we can do that. 16 A, ldon'trecalll |~ |just remember
17 THE VIDEOGRAPHER: Okay. We will now gooff |17 that when it came up again, | let Barry know that it
18 the record. ‘ 18 was — we're going o have to deal with it again.
19 (Break from 12:17 p.m. to 1:04 p.m.) 18 Q. Okay. Wasn't that information with
20 THE VIDEOGRAPHER: We are now on the record. | 20 regard o a safety concern?
21 Q. (BY MR. NIELSON) Mr. Fergie, justas a 21 MR. MCFARLANE: Object to form.
22  .courtesy, 11t -- 'l ask you, are you still able fo 22 Q. (BY MR. NIELSON) Did you disclose
23  answer questions — 23 information to Barry again that Mark was raising a
24 A. Yes. 24 safely concem?
25 Q. - this afternoon? 25 A. ftold Barry that Mark was raising this,,
Page 126 , Page 128
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egediy taking off with icing.

.” }<n0w anything about e-mails. | don'tkno

T&T Reporting - (208) 529-5491

1 issue about
2 Q. Did you give Barry Niglsen any e-mails 2 Beury said.
3 that Mark had sent to Gary Alzola? 3 Q. Well, tell me about the incident wt
4 A. Not that | know of. 4 Mark felt threatened.
5 Q. Okay. 5 A. And again, all if's - | don't know ho'
6 (Exhibit 5 marked.} 6 orwhy he - he felt — | just know that Mark -
7 Q. (BY MR. NIELSON) I'm handing you 7 Barry went on to the pad and confronted Mark
g Deposition Exhibit 5. Please take a look at that and g regarding, ! think, the icing issue, and thaf's
g tell me if you've seen that before. 9 pretty much ali | know about it.
10 A. |- this stuff looks familiar. Again, 10 Q. Do you - did Barry Nielsen ever t
11 | don't know if - if it's because I've seen this 11 you what he said?
12 document before or if it's just because of some of 12 A. No. Well, he may have. Yes, hed
13 the stuff Fm familiar with. 13 a matter of fact. He just-- he - | believe he
14 Q, Do you recall - do you recall when you 14 stated to Mark what are you frying to do, run fi
15 first saw the document? 15  program into the ground or words to that effec
16 A. No. 16 Q. Okay. Did he tell you what Mark’
17 MR. MCFARLANE: Object to form. 17 response was?
18 Q. (BY MR. NIELSON) You do recali seeing 18 A. if he did, | don't remember it.
19 the document before. 18 Q. Okay. bid Barry Nielsen tell you
20 MR. MCFARLANE: Object to form. 20 said that to Mark?
21 MR. NIELSON: Could you explain your 2 A. No, other than he was — he was ai
22 objection so -~ 99 about having to continue to deal with the sam
23 MR. MCFARLANE: He just testified that he's 23 over and over again.
n4 not sure if he has seen it before, that he's not sure 24 Q. Do you know if Barry Nielsen we
o5 i it's because he has seen it before or because he 25 and said that because of what you told Bari
Page 129 : : ..Pag
"1 is familiar with the incidents described in this i A. No, | don't. You'd have to ask Bar
2 document, so if he's not sure if he's seen it 2 that question.
3 before ... 3 Q. He didr’t tell you why he made
4 Q. (BY MR. NIELSON) Is it your 4 comments to Mark, then?
5 understanding that you saw this sometime before 5 A. No. |didn't— | didn't know he eve
6 today? 6 went out — | didn't even know there was whaf
7 A. It's - it's my understanding that I've 7 might call an incident where he — he confront
8 seen some of the items on here. 1f | read the whole & until some time afterward.
¢ thing, | may be able to determine if there's some g Q. Did you talk to Mark about the ir
10 that | have not seen. But fo be quite honest, | just 10 A. Did 1 talk with — with him about th
11 don't know if I've seen it before or not. 11 incident with Barry coming and talking to him
12 Q. Il represent to you that on or about 12 Q. Yes.
13 February 25th, 2005, Barry Nielsen Mark Van will 13 A. No.
14 testify that Barry Nielsen was -- came up to him on 14 Q. Okay. Did you feel that it was n
15 the helipad and indicated what's this about all the 15 place? ‘
16 e-mails flying around, Do you have any knowledge 16 A. | didn't know it happened until 5o
17 about that? 17 afterwards, so. And by that time, it's certain
18 A. About e-mails, no. 18 my place.
19 Q. Do you know what Barry Nielsen could 19 Q. Okay. Was it anybody's place t
20 have been referring to? 20 about it, in your mind?
21 A. You'd have to refresh my memory in terms 21 A. Between two grown men, 1 -- yot
22  of what specific — | -- | don't know every 22 guess it would depend on the incident. 1 dol
»3  conversation that Mark and Barry had. | know there 23 Q. Well, based on what Barry told
24 was an incident where Mark felt threatened. 24 would it have been anybody’s place in Lifq
25 That's -- if you are referring fo that one, | stifi 25  LifeFlight to - to investigate the matter?
Page 130 R
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Page 30 Page 32 |
i A. 1believe that my W-2 said $80,000. I had 1 remember her name. If was an LPN that I talked to about |
2 cashed in some vacation. | think otherwise I would have 2 it Idon'trecall her name, though. Mary something. i
3 made $78,000 or something like that. But I am not 3 Q. And you filled out a form that she gave you?
4 certain because 1 don't have the facts in front of me. 4 A. That's correct.
5 Q. Somewhere 75, 80,000, in that range. 5 Q. And what did you do with that form, did you
6 A. Uh-huh. (Witness nods head affirmatively. ) 6 leave it with Portneuf or did you send --
7 Q. Did you collect any unemployment after you 7 A, Tleft it with them. I left it with them, I
8 lefi Portneuf? 8 believe.
9 A. Tdid not. 9 Q. You didn't send it in to the state?
10 Q. Have you ever made a workers’ COMP claim? 10 A. [ believe that they did, the way I remember
1t A Tdid 11 it
12 Q. Can you tell me about that? 12 Q. Axnd at some point the state denied the claim.
13 A, Iwas having problems with the postaccident 13 A. " That's correct.
14  situation where Portneuf Medical Center wouldn't release | 14 Q. Butyou were still working at the time that
15 the NTSB report that showed clearly that the pilot had 15 you--
16 caused the accident of November 14 of 2001, And there 16 A. That's correct, Yeah, I was Workmg until
17 were other issues going on where people weren't held 17 2005 or April 20,
I8 accountable by -- for instance, Gary Alzola said the FAA | 18 Q. So youwere working at the time that you had
19 said he couldn't release any information while an 19 submitted the claim, you were still working. i
20 accident was under investigation because the FAA told him { 20 A. That's correct. :
21 so, which turned out to be false. Just those kind of 21 Q. Were you required to go to any doctors -
22 issues and them not making Gary Alzola accountable for 22 A, Twas--
23 blocking information that would have cleared the 23 Q. Hold on, let me finish the question for the
24  maintenance departinent's reputation. 24 court reporter, okay?
25 I made a workers' compensation claim alleging 25 A, Sure.
, Page 31 Page 33 |
1 that I possibly had posttraumatic stress syndrome. |1 Q). By the way, if I ever ask you a question and ,
2 Q. What happened with that workers' COMP claim? | 2 you don't understand it, just ask me to rephrase it. ;
3 A, They denied it. 3 Lawyers can ask, for people who talk all the time, they :
14 Q. Do youknow why -- did they say why they 4  can ask terrible questions. So if [ ask a bad question :
5 denied it? 5 and you don't understand it, just tell me and I will ]
6 A. Idon't have the document -~ I haven't seen 6 rephrase the question. Okay? !
7 the document for a long time. I don’t even know -- 1 7 A, Sure.
8 have not seen it, I don't think I have it. I don't 8 Q. But as part of the process of filing this
9 recall. _ 1 9 workers' COMP claim, did you see any medical providers? |}
10 Q. This was a leiter from the state, from the 10 A, In the process of -- no, I did not. i
11 department of -- 11 Q. Did you see any medical providers before you
12 A. [ think they said something about that it 12 filed the claim?
13 wasn't a job related work thing or it wasn't reported in 13 A. Isaw one.
14  a timely manner, I just don't remember exactly. 14 Q. Was that Dr. Hazle or Hazley --
i5 Q. When did you make the claim? 15  A. Hazle something, Hazlewood or Hazle, I don't ;
16 A. Tdon'trecall. It was possibly 2003, but I 16 know. That was part of the EAP, employee assistance :
17 can't tell you exactly when. 17 program, Audrey Fletcher, she said he was a friend of her ||
18 Q. Did you approach your employer about that 18 husband -- Audrey Fletcher tried to get me to go see an :
19  claim or is this something that you just did on your own |19 ~EAP counselor at least two times, and I wentand. . . j
20 with respect to the agency? 20 Anyway, Dr. Hazle had preconceived notions of
21 A. 1did not approach my employer; ] approacheda |21 what had taken place at the hospital, and so I felt his 2 :
22 home health nurse or that department with that issue and [ 22  counsel was of no value to me. He told me that things |
23 filled out a form. 23 didn't happean that I told him happened, such as Gary )
24 Q. And the home health nurse being at Portneuf‘? 24  Alzola not telling the truth about what the FAA told him.
25 A. Yes, it was Portneuf Medical Center. 1don't 25 So after about 45 minutes, I 1éft and never went back.

(208)233-0816



VAN v. PORTNEUF MEDICAL
May 24, 2007

“Deposition of; |
MARK C. VAN

D S0 ~3 O LA B W R N D0 S N LA s L) b

Page 46

Q. No? I thought you said 36 and change.

A, Onmy last evaluation or pay raise form that |
had, it was $36 and something per hour, that's what it
said. And, yes, I was salary, but I was paid for 40
hours a week times that $36 an hour, you know, so -
that's how they did it.

Q. Did vou get overtime for --

A. No. I was salary but that's how they broke it
down on the pay raises, it came out as a number per hour.

Q. There is a lot of documents in this case and I

A0 00 <1 Gy L e L B

Page 43

Q. And who filled out -- before this September 3,
2002, date, who filled out your evaluations?

A. Gary Alzola never filled out my evaluvation.
Before that, Gordon Roberts was the program director for |
about seven years, so Gordon Roberts was filling out my
evaluation. Vince Digaetano one year as the director of
operations filled out my evaluation, and other than that
it was always the program director that filled out my
evaluations from my time starting as an employee of
Bannock Regional Medical Center.
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have read a lot of the documents. I take it you didn't i1 Q. So usually it was the program director that
get along very well with Gary Alzola. 12 filled it out.
A. That's not true. 13 A. That's correct. .
Q. Do you feel that you did get along well with 14 Q. One year it was the director of operations —
Gary Alzola? 15 A. Sometimes it was the chief flight nurse
A. 1thought Gary Alzola was a friend of mine 16 because it was Jackie Hansen when I first started out,
until I found out that he wasn't tell the truth about FFA 17  and Jackie Hansen - I don't even think there was a
policy about releasing information while an accident is 18 program director way back then, but it was just one year
under investigation. And then I tried to rectify that 19 that the director of operations filled out my evaluation,
situation, and even after that, all through the - up 20 and that was Vince Digaetano did it one year.
21 until my termination I spoke with Gary Alzplainavery |21 Q. What year was that, do you remember?
22 civil manner and never lost my temper, never raised my | 22 A. Idouot. You have all the evaluations, you
23 voice. 23 can find out.
24 He just didn't like the issue of me bringing 24 Q. To your recollection, was it immediately
25 up safety issues. He felt it wasn't my place to bring up 25 before they said that Gary Alzola was going to fill yours
‘ Page 47 Page 49 b
1 safety issues. That pilot safety issues should be a 1 outin'02? oL
2 secret, discussed behind closed doors. But other than 2 A. Ithad to be in the nineties, éarly nineties
3 that, I was very amicable towards Gary Alzola. 3 when Vince did it. I'm not certain of the date.
4 Q. When did you first meet him? 4 Q. Would it be fair to say that since the
5 A. When he came to work at Portneuf or Bannock 5 accident in 2001, was it November of 2001 -
6 Regional Medical Center; it was in the nineties, I don't 6 A, November 14.
7 know what year, 7 Q. Since that accident you began having problems
8 Q. And he was your supervisor for a while? § with Gary Alzola?
9 A, Iwasiold by Diane Kirse in a September 3, 9 A. No. After the accident of November 14 of
10 2002, meeting with Audrey Fletcher and Gary Alzola that 1 2001, I was there on the site, Tim Brulotte, for one,
11 he was going to be filling out my employee evaluations, 11 had been on duty for 17 hours. No. 2, you couldn't see
12 and I went to see Pat Hermanson because I thought that 12 the horizon, we were in a valley with no lights anywhere.
13 was totally wrong and convinced him that I should be 13 1am doing my job as a mechanic. I get the aircraft
14 working for the program director, not Gary Alzola, who 14  airworthy, changed the fuel pumps. I am putting stuff
15 was the director of operations, because [ couldn't raise 15 back together in my trailer. I am worried about getling
16 safety issues to Gary Alzola. It would be much more safe 16 back on the road. ‘ :
17 if I could bring them to the program director and they 17 And I am not looking at what Tim Brulotte is
18  could decide. 18 doing, if it's safe to fly for him. It's not my
19 Q. When did Gary Alzola become director of 19 business. Ialways kind of let live kind of a guy, just
20 operations? 20 do my job. But after that happened, when he took off and
21 A. When Don Humphrey, Pam Humphrey's husband, was | 21 he was tired, he couldn't see, and he flies off and runs
22 terminated after he had an affair with Donna Favor, Dr. 22  into a mountain and explodes, after that date, you know,
23 Favor's wife. 23 - Ijust started fooking at what the pilots were doing and
24 Q. When was that, approximately? 24 it just changed my life. If a pilot is doing to do
25 A. 2000, 1999, T don't know. 25 - something that's unsafe, then I am going to raise an
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1 issue about it, and they didn't like that. 1 the maintenance department for the crash?
2 Q. . Atsome point you asked -- you thought that 2 A. Pull out the West article, ‘
3 Gary Alzola should be fired? 3 Q. [Iam just asking you from vour recollection.
4 A. No, I never said Gary Alzola should be fired. 4 A. If you pull out the West article or the
5 It's documented what I said. I said that Gary Alzola 5 article in the journal, it's not what happened that ‘
6 should be removed as the director of operations. Idid 6 night. And it makes the mechanic look like an idiot, ;
7 not further explain that he could just be a pilot, but 7 like, oh, he said the aircraft was okay to fly three 4
8 that was my statement, that he should not be the director 8 times and then it crashes. Well, that's not what the
9  of operations. He made information be withheld that Tim | 9 mechanic said. It's not even accurate. Then we have
10 Brulotte had supplied that there was no mechanical 10 Gary Alzola saying yvou can't release any information
11 problem with that aircraft that night, and he made up FAA 1 11  about an accident while it's under investigation, buf you
12 policy that didn't exist. Therefore, I felt that he was 12 arereleasing all this other information about an
13 not the proper person to be the director of operations. 13 accident, it's under investigation. I see thereisa
14 I never said that he should be fired, ever. 14 double standard here. You can't release any pilot
15 Q. Did you feel that -- [ thought I read 15 information, I guess.
16 somewhere that you felt that this had a negative impact 16 Q. What information did the hospital release
17 on your family or on your reputation. Tell me about 17 about the accident?
18 that. 18 A. Youhave got the --
19 A. It did have anh impact on my family. 19 MR. NIELSON: To your knowledge, what you
20 Q. In what way? 20 recall. .
21 A. Okay, the information is released to the 21 A. 1 would rather have the article in front of
22 press. I heard several times that aircraft crashes after 22 me.
23  maintenance. And there is information that Tim Brulotte | 23 MR NIELSON: Do you have a copy of the
24 requested to be released, who was the injured pilot that 24 article?
25 caused the accident, that there was no mechanical problem | 25 A. Okay, for one, one of the inaccuracies was
Page 51 . Page 33
1 with the aircraft that night. 1 thatI drove to Salmon to make repairs. Another one was
2 My wife at work and in other places, people 2 that I talked to the pilot three times on the phone and
3 would just make accusatory comments. My son at high 3 kept on telling him that the aircraft was airworthy,
4 school, me. I mean -- Kerry Heintz at Farmers Insurance 4 there's nothing wrong with it. There is inaccuracies in j
5 s a supervisor, and in 2004, in the fall -- my wife came 5 both articles, and it's just not the truth, :
6 home from work and she was in tears, and she wanted to 6 That's not the worst part. The worst part was f
7 quit because they were going to put her undemneath Kerry 7 hearing over the radio and hearing on TV that the i
8 Heintz. And Kerry Heintz had said some pretty mean stuff | 8 aircraft crashed after maintenance. Which it did, but :
9  to her. And I mean it wasn't just her, it was my son, it 9 there was other information that would at least have said |
10 was me. ' 10 that the pilot noted no mechanical difficulties, and they %
11 Q. What did Kerry Heintz say to your wife? i1 never released that. So here is my family geiting fried !
12 A. You would have to ask my wife. He said some 12 and me, and they won't release the information. (5
113 derogatory things about I should be terminated. Tdon't 13 In fact the NTSB report was released, I swear i
14 remember the specifics of the conversation because I 14 it was May, the NTSB report was finalized in May and I |}
15 wasn't there. But [ know she was upset about it. 15 fought with them until I swear it was August, and they |1
16 Q. Was it something to do with the crash? 16 came up with this phony news release that they never i
17 . A. Oh,yes. And the way the media had released 17 released, and they said they were going to release it on (
18 it. And that Portneuf Medical Center never stood up and 18 .a Wednesday. It was Sunday. Nothing in the media. i
19 released the -- they released plenty of information about 19 And Audrey Fletcher made a statement, and it's |
20 the accident but not that there was no mechanical problem {20 -in the evidence, that, oh, Mark, this was old information £
21 with the aircraft. Which left the maintenance department {21  and the media is probably ot interested. SoItook the |
22 with the blame, 22 NTSB report and I faxed it out to 30 some radio stations, E
23 Q. The newspaper articles you are talking about 23 television stations, all over Southeast Idaho, with the ’;f
24  that were in the press that caused the concern, what did 24 website where the NTSB report could be found to confirm ft
25 they say that caused concern, did they blame you or blame it, and by Monday at noon everybody was reporting it. ;
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i Q. So it did make the news. 1 information?
2 A, After I released it. 2 A. Marilyn Speim talked to the Wests, Gordon
3 Q. After you released it, 3 Roberts talked to the Journal.
4 A. They said they released a report on, say, a 4 Q. Gordon Roberts? t
5 Wednesday before that. I don't believe they did. It was 5 A. Gordon Roberts. ;
6 a watered down version. Idon't believe they ever 6 Q. Was he the HR manager? |
7 released it. And I had had enough by then. 7 A. Gordon Roberts was the program director.
8 Q. What do you mean you'd had enough? 8 Q. After Pam Humphrey?
9 A. I'd had enough of being scapegoated, in my 9 A. Before Pam Humphrey.
10 opinion. Ididn't cause that accident and there was no 10 Q. That's right. Do you know what Marilyn and
11 reason to cover up the reason why the accident happened, 11 Gordon told the West and the Joumnal?
12 there was no reasomn, 12 A. [It's in the newspaper article, that's all I
13 Q. Now, you taiked about how the article said 13 know. It's in both newspaper articles, they are quoted.
14 that you had driven to Salmon and that you had and then 14 Q. And their quotes are wrong?
15 you talked to the pilot three times -- 15 A. We would have to get it out and I can show you
16 A. And kept on saying that everything was okay. 16 what is wrong and what is right. I don't think there is
17 And [ never once told the pilot that it was okay. There 17 much.
18 is a document that [ wrote that explains exactly what 18 Q. Iguess what I am trying to understand is in
19  happened that night or that day and night. 19 these articles -- my sense is that you feel that these
20 But I asked Tim Brulotte that day when he 20 articles are unfair in what they said about the accident.
21 called me, I said what does the minimum equipment list 21 A, 1think it's unfair to releasé information
22 say? The minimum equipment list tells you what equipment | 22  about an accident if you don't release all the
23 can be inoperable to operate the aircraft. And he called 23 information. And if somebody is getting hurt by it, such i
24 ‘'me, and | was driving from the airport to the hospital, 24  as people that work for the maintenance department, then, |:
25 and I didn't have the document in front of me, but he 25 yes, that is very wrong to scapegoat another department
Page 55 Page 57 |
1 read, you know, the four or five paragraphs of the 1 to cover up for a mistake from another department. That
2  minimum equipment list that had to do with the fuel 2 s very wrong.
3 system that wag pertinent, and when he got done, I said 3 Q. Did you feel that the articles were unfair?
4 so can you fly within the limits of the minimum equipment | 4 A. They were wrong. If you don't release all the :
5 list, and he didn't say anything for a while. And 5 information, then it can make the public feel that you
6 finally he said he could. 6 have done something wrong, as I have been confronted with
7 I never said the aircraft was airworthy. If 7 many times. I was at the ski hill one day and there was
8  he would have brought up -- you can read in the document | 8 probably 15 people standing in line and Mike Collaer goes
9 that ] wrote, if he would have brought some issues up 9 so did you get fired? ;
10 about what the minimum equipment list says about certain | 10 And Frmet all soris of people, I tatked o
11 things that you have to check to make sure things are 11 people on the lift, people all the time, what do they
12 working -- and I think even at that there is an issue 12 say. What do you say to somebody you don't know. Where ||
13 with the minimum equipment list that you can't -- if you 13 do you work? Where does that lead you? Oh, so you know ||
14 have a fuel pump out, which the way he was operating the | 14 about the accident. And then, you know, there is all ‘1
15 aircraft, he knew a fuel pump was out because the circuit 15 these preconceived notions that you are guilty. j
16 breaker was popped. | 16 Especially the way it was reported in the press.
17 The minimum equipment list says that you can't 17 . And T am not saying that -- I am not saying
18 predicate your flight on the main fuel, you have to 18 that the Portneuf Medical Center schemed to do it, but it :
19 predicate your flight on the supply tank. The supply 19  happened and they had the opportunity to fix it and they
20 tank holds 25 gallons, the helicopter burns one gallon a 20 never did. Marilyn Speirn was trying to get Gary Alzola
21 minute. And you have to have a 20-minute reserve, so, 21 to release some information of Tim Brulotte's statement, 1
22 what, you can fly for five minmutes? So he just totally 22 and Gary Alzola came up with the FAA told me that I
23 messed up. But that didn't cause the accident anyway. 23 couldn't release the information so. Talk about foster a
24 Q. This erroneous information that was in the 24  positive team environment. !
25 newspapers, did the hospital release that erroneous 25 :

Q. Did this incident cause you {o resent Gary

15 (Pages 54 to 57)
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1 helicopter before the accident. 1 not there as much as he used to be. Just somebody that |
2 Q. So Tim didn't tell you that, he told Gordon 2 skis alot, I don't know much more than that. !
3 Roberts that. 3 Q. And that's the only way you know him, is :
4 A. He did not tell me, I'm sorry. 4 through skiing? :
5 Q. You say I told him that I was taking a lot of 5 A. That's correct.
6 heat from an angry public and that my wife and son had | 6 Q. And he said that in a loud tone of voice. He i
7 unpleasant confrontations with co-workers and students. | 7 said, so did they fire you yet in a loud tone of voice :
8  You indicated your wife's coworker, Cindy Heintz -- 8 inan angry sort of way?
9 A. Kerry Heintz. He is a man. 9 A. So did they fire you, did they fire you, yeah.
10 Q. I'm sorry, Kerry Heintz had been very 10 Q. Anybody else - !
11 unpleasant and your wife had come home in tears. You |11 A. And the conversation continued from there ?;
12 talked about an incident - 12 because | had to detend myself. :
13 A. She was going to quit, and I said okay. So 13 Q. Teil me about the rest of the conversation. :
t4  they decided not to put her under him. 14 A. Tsaid, no; no, I didn't get fired, you know. %
i5 Q. You talked about your son having a couple of 15 Thad to explain that there was nothing mechanically i
16  unpleasant experiences at school? 16 wrong with the aircraft, but if you listen to the media, i
17 A. That's true, 17 you know, how it was portrayed, you know, it didn't need };
18 Q. Do you remember any of the details of those" 18 to be that way, the Portneuf Medical Center would have |
19 A. My son is pretty quiet. You know, he didn't 19 protected everybody instead of releasing just part of the |1
20 get explicit. 20 information. ' :
21 Q. What did he tell you? 21 Q. And what did he say?
22 A. Just that the kids were saying some pretty 22 A. Idon't think he believed me. I don't thinka i
23 mean things about me. 23 lot of people believed me when [ told them. I think a i
24 Q. He didn't say specifically what they were? 24 lot of people would not say too much about it and they ||

25 A. No. 25  believed that I was culpable for the accident.

Page 63 Page 65
1 Q. How old is your son now, is he 18, 19‘? 1 Q. Other than -- I am sorry, Mike Collier --
-2 A. 22. He was 17 then. 2 A, Collaer, it's Collaer. That's how it is
3 Q. Ishe here in Pocatello? 3 pronounced, I don't know how it's spelled. -

14 A. Heis in Moscow. 4 Q. Other than the comment that he made to you, do .
5 Q. Is he going to school up there? 5 you know the names of any other people that made comments |/
6 A.. (Witness nods head affirmatively.) 6 toyou -
7 Q. And you talked yourseif about an incident at 7 A, It'g -
8 the ski hill where somebody in the 1ift line, Mike 8 Q. Let me finish the question. :
9 Coilins or -- 9 A. Tam'sorry. :

110 A. Collaer. 10 Q. -- about the cuipability of you and/or the i

11 Q. - Mike Collaer asked if you had been fired 11 maintenance department for this accident? i
12 yet? : 12 A. Most of them were strangers that [ just met. -
13 A, Very loudly he said it, so did they fire you? 13 In fact ali of them were strangers. In fact I stopped E
14 Q. Did he say it in a serious way or - - 14 talking to people just because I didn't want to go
I5 A. Very serious, 15 through it anymore. I stopped, you know -- I wouldn't -
16 Q. --joking way? 16 say much. They asked me where I worked, I would just
17 A. Very serious, serious angry. 17 kind of be vague, I wouldn't tell them because I didn't -
18 (3. Like he was angry at you? 18 . want to go through it anymore. |
19 A. Yes. I caused somebody to get hurt. 19 Q. So other than Mike Collaer, all the people 2
20 Q. Whois he? Is he a friend of yours or a 20 that said anything at all to you were strangers that you i
21 colleague? 21 didn't know? . .
22 A. Notreally, he is an acquaintance, I have 22 A. Thatstrue. .
23 maybe skied one day with him out of hundreds. Butjust 23  .Q. With respect to your CUIPabﬂltY for the |
24 somebody -- I think he instructs up there occasionally 24  accident. How many were there, did this happen 30 times, [
25 25 five times? Canyou give me a range of
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I A, T'would say at least 10 to 15 times. . 1 aftermath of the helicopter crash in which you feel that
2 Q. Over a period of how long, from the accident 2 Gary Alzola lied to you -- -
3 until the release of information? Was there a particular 3 A. Okay, we had a meeting and it was over with, |
4 window where this happened? : 4 they didn't do anything. .
5 A. It was pretty much the first six months after 5 Q. Issues involving ice on rotor blades. 5
6 the accident. But then, like I said, I stopped telling 6 A, Okay.
7 people where 1 worked. And most people that knew me | 7 Q. And cold weather directives. Did you feel
§  wouldn't come up, even if they thought I did it, they 8 that those were a coniroversy with your employer? ;
9  would have a litile tact, they wouldn't come out and make | 9 A. Tbelieve that the ice, flying with ice on the .
10 accusatory comments. 10 main rotor blades was a safety issue, a Federal Aviation |;
It But I have others that have said that they 11 Regulation violation. A controversy? I guess if you ;,
12 fielded a lot of questions, you know, that people thought | 12 want to call it controversy, you are welcome to. [ guess .
13 | had caused the accident. So it's not -- you know, 1t‘ 13 itis a controversy; it's the wrong thing to do, it's :
14 real. The angry public was real. 14 unsafe. ‘
i5 Q. Now, it Jooks like you told Gary that you were 15 Q. Did you feel that you had a controversial
16 feeling heat from an angry public. 16 relationship with your employer ever, with the hospital? |
17 A, That's true. 17 MR. NIELSON: I am going to object -~
i8 Q. And he barked, It's your job.- I am looking at 18 A. There were safety issues --
19 that same paragraph. ' 19 MR. NIELSON: Just a minute, Mark. Iam going .
20 A. It's true, he said, It's your job, just like 20 to object to the form of the question as controversy. It  [;
21 that. AndI was like wow. 21 appears io be a question as to the definition and what we ||
22 Q. Did he elaborate any -- 22 are taiking about here. Go abead.. %
23 A. Prefty compassionate. No. 23 A. Where was 17
24 Q. Did he say it's your job and walk away or -~ 24 Q. Iwas wondering, if you viewed your
25 A, Just stood there. 25 relationship with the hospital -
Page 67 Page 6% |
1 Q. Did you say what did you mear by that? I A. Off and on there were confroversies. /
2 A. [justletit go. Iam notconfrontational as 2 Q. -- as controversial, you feel, you know, I am q
3 far as getting in an argument with somebody, and he was 3 going against my employer -- 7
4 obviously, you know -- he got loud and that was enough of | 4 A. 1had to, I had to make an affirmative stance
5 that. [ am not going to get into a shouting match with 5 in the name of safety. I saw what happens if you don't
6 anybody. 6 do the right thing. And I didn't want to work there
7 Q. There has been a fair amount of controversy 7 anymore if that kind of thing was going to happen again.
8§ involving the last few years of your employment. Would 8 I lived through one accident. If you can avoid an
9 that be fair to say, you have been involved in 9 accident, it's worth it. :
10 controversy with your employer with respect to safety 10 You know, if you want to call it a }
11 issues and with respect to the aftermath of the accident 11 controversy -- you have to make your point, you have to |
12 leading up to your termination; do you feel that way? 12 take an affirmative stance, and if they don't - if they
13 A. There were issues. If you want to categorize 13 disagree with you, well, there is other people's lives
14 them as controversy, 1 guess you are welcoms to. 1 just 14 involved, too, and that's what I tried to do. 55
15 had issues that [ had to present which were safety, you 15 1 tried to get the paramedics and the flight
16 know, whatever they were, I had to present them. 16 crew involved because the pilot issues were kept secret qi
17 Q. Did you feel that there was contmversy 17 from the flight crew. And I can prove that fact. If you }
18  mvolved in your job? 18  look at all the Life Flight minute meetings, all the E
19 A. Ibelieve that you could view it that Way 19 safety meetings, you can't find one pilot issue in, what, i
20 Q. 1am interested in knowing what you felt, what 20 three years of meeting minutes? That's not right. When
21 you thought. 21 87 percent of the accidents are caused by pilot error, 3
22 A. 1 felt that - what issue are we talking 22 that's not right. i
123 about? If you want fo take the whole thing and call it a 23 Q. What do you mean when you say a pilot issue? g
24 controversy, it's not fair, 24 What is a pilot issue? :
25 25 A, Pilot error is whatl said, 1 dldn't say g,
i
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I pilot - I forget I said pilot issue, I don't -~ 1 A. In that 9/3/02 meeting Gary Alzola stated that 'y
2 Q. You talked about pilot issues in the context 2 the FAA had told him he could not release accident
3 of in three years of minutes of the meetings there is no 3 information while an accident was under investigation. :
4 pilot issues. 4 Q. 8o in the meeting he said that the FAA told E
5 A. There is none. 5 me-- '
6 (). What do you mean by pilot issue? 6 A. That's correct. i
17 A. Safety issues. 7 Q. -- and on the helipad he said -
8 Q. Safety issues concerning pilots? 8 A. He changed it.
9 A. Correct. 9 Q. -- they didn't tell me, but that's just my
10 Q. Or safety issues, period? 10 understanding of the regs? -
11 A. No, they have safety meetings, but none of the 11 A. No, he said -- nobody at the FAA actually told '
12 safety meetings in any of the minutes that you can find 12 me but that's FAA policy, that you can't release 3
13 have anything to do with the pilots. Tim Brulotte 13 information about an accident while it's being ;E
14 crashes an airplane -- not an airplane, a helicopter and 14 investigated. ' i
15 there is not one sentence in any safety meeting minute i5 Q. In the meeting did he tell you who at the TAA ?
16 that follows. I raised safety issues in meetings, you 16 had told him? 3
17 can't find my comments in any of those meetings either, 17 A. No. !
18 very serious issues. I call that a coverup. 18 Q. Didyouask him? :
19 Q. Gary Alzola told you that the FAA wouldn't let 19 A. 1was devastated when he said that. T just g
20 him release information about the accident to the press 20 said, well, if the FAA told you that, [ guess it's over. :
21  or something to that effect; right? 21 It's documented in one of my documents. I just called :
22 A. Gary Alzola stated in the 9/3/2002 meeting -- 22 the meeting to a close because I mean if the FAA told him
23 1 called the meeting with Diane Kirse and Audrey Flefcher |23  that he couldn't release any information, Ihadnolegto |
24  and him because I wanted to know, Gordon Roberts had told { 24 stand on. It wasn't until later [ started thinking about ‘
25  me that Gary Alzola was the one blocking the information |25 i, going, well, I have been investigated by the FAA, I
7 Page 71 ‘ Page 73 E
1 being released that Tim wanted released, And thatis 1 have been investigated by the NTSB because of this
1 2 when Gary Alzola said that he couldn't release any 2 accident, and nobody ever said to me I couldn't release |
3 information because the FAA had told him that it's FAA 3 information. So how is that right? Things aren't adding |/
4 policy, you can't release information while an accident 4 up here. i
5 is being investigated. Which later turned out to be 5 (). And that's what made you decide to contact the
6 untrue. 6 FAA yourself?
7 Later I asked him on the helipad, I said I 7 A, That's correct.
8 have been through NTSB, FAA investigation and nobody said | 8 Q. On the third page here of Exhibit No. 3, you i
.9 Icouldn't release any information. He said, oh, well, 9  say you brought this information, on the second
16 nobody really told me at the FAA, it's just FAA policy. 10  paragraph, to Diane Kirse, and who is Diane Kirse? a
11 Sothen I called Brent Robinson and another operations 11 A. lam alittle confused gbout it all, so many :
12 inspector, it's in an e-mail and they said they had never 12 people changed, came and went. 1 believe she was the i
13 heard of anything where anybody but the FAA can release 13 program director, in fact L.am pretty sure shé was, When |
14 information. 14 the hospitals merged, Gordon Roberts lost his position, ‘
15 Later on the actual accident investigator, 15 and I think Diane Kirse had that position. I am pretty .
16 Lynn Higgins, who investigated the 2001 accident, I 16 sure she was, because I took the problem with Gary ﬂ
17  e-mailed him, he e-maiied me back and said that there is 17 Alzola, the complaint resolution to her. !
18 no FAA policy stopping anyone from releasing accident 18 But Diane Kirse wasn't making any sense at 5
19 information. The FAA can't do it but there is no policy 19 ali, this was I believe in the -- this was in a meeting
20 about, you know, operators or persons. Does that answer 20  with Audrey Fletcher and Diane Kirse. This was after the [j
21  your question? Was there more to your question? 1 went 21 9/3 meeting. I don't know what the date is, they ‘
22 ontoo long, [ can't remember. 22  wouldn't release the e-mails so I could figure that out. i
23 Q. That's okay. Did Gary Alzola ever tell you . 23 And in the meeting she ‘was just not making any j
24  that someone at the FAA had told him that he couldn't 24 sense at all. She was just getting really emotional and
125 release information? 25 Audrey had to calm her down several times. And the next |

(208)233-0816



VAN v. PORTNEUF MEDICAL

Deposition of:

RO ot R e e

R T

TR

S e R

e AR

R R R R R R A S R

S A R

P R e R R PR L A

e

AR

R ey

SR R R

A A PR BT

May 24, 2007 MARK. C. VAN
Page 74 Page 76
1 day she resigned her position. 1 Q. So that's what you were thinking at this time,
2 Q. What information did you bring to Diane? 2 you didn't say how you thought he ought to be punished
3 A, Just the information that the FAA had told me 3 but you thought he ought to be removed as director of
4 that there is no FAA policy and that - there is no FAA 4  operations?
5 policy and Gary should be held accountable. 5 A. Well, at this time maybe I hadn't formulated
6 Q. And vou brought it to her because Gordon 6  that thal's what should be done. But I felt he should be
7 Roberts was gone? 7 held accountable, [ can't say for certain, you know, two
8 A. Gordon Roberts - Diane Kirse I believe got & months prior to the MV002 that that's a fact.
9 assigned as the program director, among other 9 Q. The information was not released that would
10 departments, she was over other departments, too. But |10 have cleared the maintenance department. And by that you
il she was the program director for Life Flight. 11 are referring to this misinformation in the newspaper
12 (). So you brought the information to her, she was | 12 article that could lead one to believe that it was the
13 acting irrationally, and at that same meeting she told 13 maintenance department's fault?
14 you that Gary Alzola was going to do your evals? 14 A, Well, not only that, I don't remember any --
15 A. No. At the %/3/02 meeting, the meeting before 15 the West or the Journal, I don't know what else they
16 this, when Gary Alzola stated that the FAA had told 16 released. If those are the only two articles, it doesn't
17 him -~ it was that meeting, the 9/3 meeting that she told |17 say that the aircraft crashes after maintenance, it
18 me -- after I had said, well, you know, there is nothing 18 doesn't say anything about maintenance. It just says
19 more for me to say, Gary Alzola can't say anything 19  that the mechanic and Tim Brulotte went over the aircraft
20 because of the FAA, it's FAA policy, you know. That's |20 and decided it was fine, inspected the aircraft, I am not
21 when Diane Kirse at that 9/3 meeting, '02, told me that |21 sure of the exact terminology, and they said it was fine.
22 Gary was going to be filling out my evaluations. That's |22 And then Tim Brulotte took off and crashed the
23 how it ended up. And this was a meeting I'll beich youa |23 helicopter. That's what was said there.
24  month or two later. Like I said, I don't have the exact 24 But in the TV reports, in the radio reports,
25 dates because the hospital wouldn't release the e-mails 125  aircrafi crashes after maintenance. I mean they didn't
Page 75 Page 77
I tome. 1 really go into it in a lot of depth, especially the
2 Q. And you felt that the fact that Gary was going 2 radio, they just say Life Flight helicopter crashes after
3 to do your evals after you had filed a grievance against 3 mainfenance. | mean it was great; it was great. Great
4 him was a surreal situation that defied logic? 4  time.
5 A. Very surreal. But this was after I found out 5 Q. Atthe bottom paragraph I see where you are
6 that he had lied (indicating) about FAA policy. And 1 6 talking about now, you say I want Gary Alzola removed
7 brought it up to Diane Kirse and she is making notes. 7 from the position of director of operations. Iam
8 Sheis going off the walls. Later Audrey Fletcher said 8 looking at the bottom paragraph, After that it says |
9 that she was having personal problems. When I met with | 9 want to have a role in choosing the new director of
10 Pat Hermanson I went over the issue to make it so that 10 operations. I request to have the power to veto any
11 Gary Alzola was not filling out my evaluations or my 11 selectes for the position of director of operations
12 supervisor, Pat Hermanson said she was crazy. That was |12  during this selection process.
13 his exact words. She is crazy. 113 Had the director of maintenance ever had that
14 Q. Down here on the paragraph starting | believe 14 sort of role in selecting director of operations before?
15 that Gary Alzola should be punished -- 15 A. Should have. .
16 A, T am not seeing it. 16 Q. Had the director of maintenance ever had that
17 Q). It's on the third page, it starts [ believe, 17 role? )
18 it's right about the middie. 18 A. No. Ibelieve that they should have, though;
19 A. Okay, Yeah. 19 that's why I wrote it. 1 was excluded from-- see, 1
20 Q. How did you feel that he should be punished? 20 wrote that because right around 1996, '97, middle
21 A, Well, T had later documented it that I thought 21 npineties, Don Humphrey became the director of operations
22 he should be removed as the director of operations, when |22 and I was excluded from the meeting so all the pilots got
23 1 sentthe letter - when I sent the document MV002, 1 23 to decide who the next director of operations was going
24 thought, to Pam Humphrey. It spells it right out, says 24 to be and [ didn't get to choose.
25  that he should be removed as the director of operations. |23
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1 Carter Street in 1993. He didn't have the continuous 1 meeting and the pilots chose Don Humphrey, Gary Alzolal
2 ignition system on, he was operating the aircraft in 2 think, wasn't there very long at the time, and I am not
3 violation of the flight manual and an airworthiness 3 sure who was still there at the time and who wasn't, but ;
4 directive that is issued by the FAA. You have never 4 I think Ron Fergie had just got there and Brulotte hadn't ‘
5 released that information, and the FAA never properly 5 been there very long, so all of those guys were new guys,
6 investigated because he covered it up. 6 orelse maybe it was Neilson was there by then, I don't i
7 And it wasn't found out until later by me and 7 remember. .
8  Greg Stoltz as we were driving down the road one day, I 8 Q. How did Gary Alzola get chosen to be the iy
9 just happened to have the flight manual in the car, and | 9 director of operations? ;
10 said, Greg, what does it say about the continuous 10 A. I was excluded from that, too. I didn't have .
11 ignition system. And that's why -- [ can go on and on 11 aproblem with that. I didn't have a problem with Gary ‘
12 about this issue. But it was covered up. 12 Alzola. :
13 All the pilots, Curt Cornelison was a good i3 Q. You were excluded from the --
14 friend of mine, went on several vacations together. Curt | 14 A. Twas excluded from that choice, too. Don
1S never told me that the continuous ignition system should {15 Humphrey, like I said, he was terminated after having an
16 beon. He knew it, though. And then the pilots were 16  affair with Dr. Favor's wife,
17 creating all of these issues of, oh, the engine flamed 17 Q. If you know, who did choose --
18 out because the fuel control was bad or -- I mean they 18 A. 1don't know. §
19 come up with a lot of different issues. Itsuckedup a 19 Q. -- Gary Alzola be to the director of
20 slug of water and made the engine flame out, youknow, |20 operations? :
21 they had these issues. AndIhad a document, but I don't |21 A. Tdon't know. Ididn't have a problem with it ;
22 have it any more, that I wrote and gave it to Pam 22 'so I never questioned it. [ had a problem with Don s
23 Humphrey, she was the program direcior at the time. 23 Humphrey being chosen as the director of operations. So j
24 So I didn't get a chance, | was very angry, 24 I questioned Gordon Roberts, and that's how I found out i
25 too, about that because Don Humphrey was not the person | 25  that they had a meeting with the pilots, the pilots chose ,
Page 79 Page 81 }
1 to be the director of operations after coveringup avery | 1 them. But I have no idea with Gary Alzola, I didn't have »
2 serious safety issue and crashing a helicopter on Carter | 2 a problem with it. !
3 Street and causing over $150,000 worth of damage. 3 MR. McFARLANE: We need to take a brief break |;
4 So I felt -- I am the director of 4 for a second to change the tape. #
5 operations -- if you look at — I don't know what you 5 MR. POPA: Going off the record. The time is
6 call it, a chart that tells - like say the program 6 11:10. Thig is the end of Tape No. 2. i
7 director is here, I mean [ was on an equal level with 7 (Short recess.) _ s
8 Gary Alzola as far as, you know, we both reported to the | 8 MR. POPA: We are back on the record. The
9 same supervisor. I don't see why -- in fact I don't see 9 timeis 11:17. This is the beginning of Tape No. 3. :
10  why the chief flight nurse shouldn't have a say in who is | 10 Q. Mr. Van, I would like to direct your attention - é
11 going to be the next director of operations, the director | 11 to what we are going to mark as Exhibit No. 4. i
12 of maintenance. Even the head dispatcher should havea | 12 (Deposition Exhibit No. 4 marked for f
13 say in who is going to be the next director of 13 identification.) -
14 maintenance. It shouldn't be, you know -~ 14 Q. On the second page, is that your signature?
15 Q. Director of maintenance or director of 15 A, Yeah, this is from the first meeting. It's i
16 operations? 16 the only one I ever signed.
17 A. Tam sorry, director of operations. My 17 Q. And this is a memo from Pam Humphrey to you? [
18 mistake, director of operations, Everybody should have | 18 A, It's a summary of a meeting, is it not? Isit ?
19 had a say, all the leadership positions in Life Flight 19  not a summary of a meetlng'? é
20 should have had a say in who was going to be the next |20 Q. Tam just saying it looks like a memorandum. :
21 director of operations in the middle nineties when Don |21 It's got a to and a cc and a letter or some form of !
22 Humphrey became the director of operations. Butthat |22 communication -- : |
23 didn't happen, that's why [ wrote that. 23 A. Okay. «
24 Q. Who did choose the director of operations? 24 Q. --to you from Pam Humphrey. Are you familiar |
25 A. The pilots. The pilots had a clandestine 25 with this document?
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1 No. 5, this is an e-mail from you to Gary Alzola about a 1 comes Ron Fergie, the chief pilot and training officer
2 flight that went over your house. 2 flying back from Salt Lake City after being on duty 20
3 A. Ub-huh. Yes. 3 hours. |
4 Q. And you wrote this, right -- 4 I am on a river trip down the Middle Fork of
5 A. Excuse me? 5 the Salmon River and one of my relief mechanics goes to e
6 Q. You wrote this e-mail and sent it to Gary? 6 Salt Lake City and fixes the helicopter, and then on the -
7 A, That's true; that's {rue. 7 way back -- Frank Prickett was his name -- on the way
8 Q. Let's try to remember to let me finish my 8 back he pulled over in a rest area because he was so
9 questions — 9 tired and he started thinking about the correlations of
10 A. lam sorry. 10 what happened to Tim that mght and hifn being on duty for
111 Q. -- for the court reporter. It makes it real 11 17 hours —
12 hard for him fo write down what two people say at the 12 (Pause in proceedings while court
13 same time, and I will try real hard to wait until you are 13 reporter answers cell phone.)
14  done before [ jump in. Okay? 14 MR. POPA: We are on the record. The time is
15 A. Sure. 15 11:38.
16 Q. Thanks. So this is talking about howon a 16 A. Tim Brulotte, and Tim being on duty for 17 i
17 Sunday morning you are in your kitchen eating breakfast, | 17 hours, and the FAA you know recommending that the pilots ||
18  you heard a helicopter, and then a couple seconds later 18 not fly that many hours, under Part 135 rules, which is r;’-
19 you hear a really loud rotor wash, loudest since you 19 Federal Aviation Regulations, the pilots are restricted
20 moved in the house, and it was the Life Flight 20 to I think 12 hours of duty time and 14, I think at the
21 helicopter. And it was 300 feet to the west at window 21 most, and then they have to have 10 hours of rest after
22 level 22 that. Bui since there was no passengers, no paying
23 A. That is correct. 23 passengers on board, it could be viewed as a Part 91 3
24 Q. They had passed directly overhead. So you 24 flight. So no violation, there was no violation of him :
25 called dispaich and it was Ron Fergie who was piloting |25 doing it, but it was unsafe and it was my understanding %
é
Page 87 Page 89 é
1 the aircraft, the helicopter. 1 that Lynn Higgins - in fact 1 {alked to Lynn briefly A
2 A. That's correct. 2 about it and he said it was wrong, it was unsafe.
3 (). Now, I believe I read somewhere that you 3 Anyway, I was on the Middle Fork of the :
4  thought this was retaliation for someihing or other. Was 4 Salmon, I came back and it was several weeks later that |;
3 this retaliation on behalf of Ron to you? 5 Frank Prickett said, he told me the story and he said, :
6 A. You would have to ask Ron, but I believe it 6 you know, that bothers me to go out and fix a helicopter |
7 was. 7 and 3:00 in the morning, you know, Ron flies it back
3 Q. And what do you believe it was retaliation 8 after he has been on duty for 20 hours. So [ broughtit |
9 for? 9 up in a Life Flight meeting, the issue of Ron ﬂymg 4
10 A. July 5, 2003, Ron Fergie flew back ﬁrom Salt 10 after being on duty for 20 hours. j
11 Lake City after being on duty for 20 hours, over 20 11 Q. When was the Life Flight meeting in which you ||
12 hours, I think when he landed it was 21 hours. There was | 12 brought it up? ie
13 averbal, if not written, Life Flight pilot policy 13 A. Well, it happened July 5, it was in August. !
14 because Chad Waller had told me that there was a policy 14 Q. 1see you are referring to a document. What i
15 and also operations had told me that after the 2001 15  are you referring to? ‘ !
16 accident, Lynn Neilson -- not Lynn Neilson, Lyan Higgins, | 16 A. It's just a bunch of -~ it's all my documents *
17 the FAA investigator, felt that part of the problem of 17 * and just brief descriptions of what they are so I can :
18  why the accident happened was because Tim Brulotte had | 18  find them. “
19 been on duty for 17 hours straight. : 19 Q. Was that prepared by your attomey‘?
20 So there was a policy, and [ have never seen 20 A. No. There they are (indicating), it was Life :
21 it, never saw it in writing, it could have been verbal, 21 Flight meeting 8/21/03. :
22 Chad Waller told me that the policy existed, he is one of 22 Q. 8/21/037 z
23 the Life Flight pilots, he said that Ron Fergie was 23 A. Yes, which is my MV007 which is a letter I 1
24  training, teaching them, telling them that you are not 24 wrote and read for the most part in the Life Flight i
25 25

leadership meeting. Which is right before or right after |
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1 the Life Flight leadership meeting they have the Life 1 worried about if, Jim Rogers doesn't want to get on the
2 Flight meeting, they are back to back. And I brought up 2 airplane, or on the helicopter: Mortimer, who I think
3 theissue of Ron flying after being on duty 20 hours. 3 was the chief flight nurse then, yes, he was, Tom
4 Ron Fergie was not -- he was not at the meeting. Gary 4 Mortimer, he was very adamant that he didn't want his i
5 Alzola was, Pam Humphrey was not. Do you want me to stop. | 5§ crew flying with tired pilots, but nobody brings up the :
6 while you review that? 6  issue but me.
7 MR. MoFARLANE: Let's make this No. 6. 7 I believe it's an atmosphere of possibly -- 1
8 {Deposition Exhibit No. 6 marked for 8§ don't know. I guess nobody wants controversy, you know.
9 identification.) 9  But it was brought up to me by Ron -- Frank Prickett and |
10 A. But I went over this briefly. 1don't think I 10 I thought it was a very, very valid issue.
11 read it sentence per sentence, but I got my point across. il Afier the meeting | saw Ron Fergie several ]
12 Gary Alzola was present, Ron Fergic was not piesent, Pam 12 times and he was so upset that he couldn't talk to me. i
13 Humphrey was not present at this meeting. 13 He was very abrupt. And then this fly-over ona Sunday |-
14 The crew was very concerned. Pam Humphrey -- 14  morning happened. '
15 not Pam Humphrey - Gary Alzola said on several occasions | 15 Q. And that was two and a half weeks after the
16 during that meeting that Ron had done nothing wrong, and 16 safety meeting in which you read Exhibit No. 67 :
17 probably is true, Part 91 he didn't do anything wrong but 17 A. Tguess. Igave you the date, whatever -- J‘
18 it was still unsafe. It was Part 91 when Tim crashed 18 Q. [Ilooks like, if what you wrote down here is s
19 into that ridge line that night and lost his leg and 19 right, you read it in a Life Flight meeting on 8/21 - T
20 caused an accident. : 20 A. There you go, sure. -
21 And, like I said, Ron was training the pilots 21 Q. -- and your house got buzzed on 9/7; is that |
22 notte fly after 15, 16 hours, I don't remember exactly 22 right? :
23  the exact number because 1 had never seen that policy in 23 A. My house did get a very low flyover with .
24 writing, but 1 know that Lynn Higgins had told him that 24  maximum pitch pulled. f
25 he wanted the pilots not to fly over so many hours of 25 Q. When you say maximum pitch pulled, explain ”’
Page 91 Page 93 |1
1 duty time in order to avoid another accident like Tim 1 thatto me.
2 Brulotte's. 2 A. You have rotor blades that spin and when you
3 Anyway, the crew got very agitated at that 3 pull the collective up, every one of the blades goes into
4 meeting and told Gary that they didn't want unsafe 4 maximum pitch so that vou have the most lift possible --
5 pilots, tired, unsafe pilots flying their aircraft. And 5 . So the rotors are tilted forward (indicating)?
6 1told them in that meeting that if it's a maintenance 6 A. No, you have all the rotors spinning in a
7 event and I am out there fixing the helicopter and I 7 disk. When you pull the collective up, all of them go up
8 think you guys are tired, I am not going to put it in 8  at the same time so that you go straight up (indicating). |
9 service. [ am not going to let you guys go out and have 9 Q. 1 see, okay. sé
10 anaccident if I feel you are tired. I just won't do it, 10 A. Well, if you do that over somebody, you create [}
11 And Gary got very upset over it. And by the 11 the most noise that's right below them, because all the ?
12 end of the meeting I think he was browbeat into making a 12 rotor wash, all the noise is directed straight down below ‘i
13 policy about pilot duty time, a written policy, but -- 13 whatever you have pulled pitch over. i
14 also Mark Romero at that meeting was one of the crew 14 Q. Can you tell from the sound the level of !
15 members, and Jim -- I don't remember his fast — Jim 15 pitch? j
16 Rogers were the two crew members that flew back from Salt | 16 A. It wasalot of pitch, I would guess it was i
17 Lake City to PMC with them at 3:00 o'clock in the morning | 17 max, or close to it. The thing is, like I wrote inmy . i
18 after Ron had been on duty for 20 hours. 18 letter, I have worked for Life Flight for years, so you
19 And Mark Romero said he had reservations about’ 19  you just hear a helicopter and all of a sudden, boom, ﬁ
120 getting on the helicopter and flying back, and Jim Rogers 20 your job is on your mind. I have heard them come from E
21 told him, which is hearsay, Jim Rogers had the same 21 the east for years and you hear them coming for minutes. fir
22 reservations about getting on board with Ron that night. 22 Not this time. I am in the kitchen and I am
23 The funny thing I find is that these things - 23  hearing a noise, it's like was that a helicopter? I am
24 happen at Life Flight and the crew members don't even 24 just not knowing if that's a helicopter. The next thing
25 bring it up. 1 have to bring it up. Mark Romero is 25 I know, it's the loudest rotor wash vou wouldn't believe.
EL77
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1 And the reason is Ron was flying so low -- I have a hill 1 A: There was some document, either that or Pam |\

2 right behind my house, I live up on Sagewood Hills, it's 2 said that the patient that was under doctor's orders to ”

3 on the East Bench, and up above my house there is -- 3 stay as low as possible for some medical reason. Butl [¢

4 there is two levels of houses now, but I believe the only 4 have yet to see the -- yet to see any documentation to 5

5 way that that sound signature was not reaching my house | 5 prove that. -

6 when he was flying into the city was that he was so low 6 Q. Do you have any reason to dispute that that

7  that all the sound wds going out over the ridge line 7 was the case, that there was a medical reason to fly low? |i

1 8 (indicating) and my house was kept quiet. 8 A. 1am sure that they exist, but even if they do

9 So he was so low that right whenever he got 9  exist, it's more for going over high mountain passes, to i
10 over the fop of my house, because the top of him was 10 try to stay as low as you can over that, not to break
11 probably 40 feet behind my house up, or maybe even 60, |11 Federal Aviation Reguiation minimums. §
12 but he pulled max pitch right over my house. Iran from | 12 Q. So is it your belief that Fergie, Ron Fergie 1
13  the kitchen, looked through the living room window and |13 violated FAA flight regs? :
14 there is a Life Flight in my picture window about 150 14 A. Tknow he did, I witnessed it happen. .
15 feet over the subdivision which is right below my house. |15 Q. Did you report that to the FAA? 1
16 Because right below my house was a huge gully 16 A, 1did not report it to the FAA, I reported it b
17  that drops off and then, say, 300 fect down the hill is 17 to Gary Alzola. s
18 another subdivision, another cul de sac. But he was 18 Q. Why didn't you report it to the FAA? i
19 about 150 feet over those houses and the helicopter is 19 A. Because | was trying to work within the
20 going like this (indicating), which you can’t do 20 company. I take that back, 1 later did report it to the E
21 (indicating), the helicopter was swinging from side to 21 FAA buti did not report it at that time. :
22 side like it was unstable. And there he is in my picture 22 Q. When did you report it to the FAA? %
23  window. 23 A, Isentaletter to the FAA I believe it was
24 Q. How far is your house from the hospital? 24 MVO015 and I cannot tell you the exact date. You would ;
25 A, Two miles. 25 have to ask Lynn Higgins what date he received it. Ido 3

Page 95 ) Page 97 :
| Q. And he was on his way to the hospital? 1 notknow the exact date, I felt it was 2003, in the

2 A. He was. Butyou are supposed to have a 2 fall, but I cannot confirm that.

3 500-foot minimum, [ believe the FARs say, and he didn't | 3 Q. It was while you were still employed?

4 have a 500-foot minimum. 4 A, Oh, yes. :

5 Q. Do you know what his elevation was? 5 Q. So you believe that Ron Fergie essentially

6 A. He was 150 foot above the subdivision. 300 feet 6 buzzed your house in retaliation for what you said at the {;

7 down the hill from my house. 7 safety meeting a couple of weeks before on --

8 Q. So what was his elevation when he went over 8 A. Tdo believe that's true. .

9  your house; do you have any idea? 9 Q. Letme finish my question. -- on -
10 A, Ididn't see that. ' 10 A. Life Flight meeting 8/21/03.
11 Q. And when you saw him over the subdivision, i1 Q. That's right, thank you. That is vour belief? g
12 what was his elevation? 12 A, That is my belief. B
13 A. The subdivision right below my house, he was 13 Q. Did you ask Ron Fergie if that's what he was
14 150 feet over the houses. 14 doing? :
15 Q. 150 feet. Do you know anything about who was | 15 A, Ididnot.
16 onboard or -~ - 16 Q. Did you ever discuss the issue with Ron :
17 A, Ido, Laura Vice and Mark Romero were on 17 Fergie?
18 board. 18 A, Inever discussed the issue with Ron Fergie. é
19 Q. Did you talk to them? 19 1immediately sent an e-mail to Gary Alzola about what [
20 A, Idid. 20 had happened. And that's what MV00S is. i
21 Q. What did they tell you? 21 Q. Now, this safety meeting - é
22 A. They told me that they were busy with a 22 A. There was a Life Flight leadership meeting and |
23 critical care patient and that they didn't notice 23 1believe there is a safety portion of the Life Flight |
24  anything. 24 leadership meeting where they go around and they say, i
23 Q. Do you know what was wrong with the patient? |25 okay, dispatch, do you have any safety issues; i

5947 25 (Pages 94 to 97).
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1 maintenance, do you have any safety issues; pilots, do I Q.. I was going to ask if there was a dispute
2 you have any safety issues; crew, you know, that's how | 2 between you and Gary Alzola or any of the other pilots,
3 that works. 3 for that matter, as to whether that was an appropriate
4 Q. Do you consider it to be a maintenance issue 4 role for the director of maintenance to take.
5 ifpilots fly too long? 5 A. In that meeting he expressed that but by the
6 A. Ibelieve it's a -- okay, it's everybody's 6 time the crew, the nurses and the paramedics got done
7 responsibility to ensure that the aircraft is operated 7 with Gary in the July -- I don't know, it was August, the
8 safely. Ron Fergie more than once and at least twiceto { 8 August 2003 Life Flight leadership meeting, after
9 my memory, the last time being, I believe it was the 9 everybody expressed their concerns, Gary acquiesced to
10 - 3/24/05 meeting, the last Life Flight meeting I ever went | 10 creating a policy about pilot duty time. The only
Il to, he -- I tried to bring up issues about Ron but he 11 problem with that policy was that it didn't address all
12  wasn't there at the time at the leadership meeting, 12 Part 91 flights.
13 And all of a sudden he walked in for the Life 13 So 1 had an issue with that and Gary, there is '
14 Flight meeting that follows and he gave a big safety 14 an e-mail that PMC has produced, and I could research it, |;
15 speech. Ron said that it was everybody's responsibility | 15  but there is an e-mail that Gary sent to Pam Niece
16 to break the links in the chain of events that cause 16 complaining about me because [ was nit-picking his
17 accidents. [ was instructed by Ron Fergie on at least 17 policy. My concern was that the crew didn't want to fly  |;
18 two occasions, those exact words, it's everybody's 18 with tired pilots, why was this flight duty time only for  |:
19 responsibility to break the links and chains that leadup | 19  at post maintenance flights. You know, the crew doesn't
20  to accidents. The chain of events. 20 want to fly with tired pilots, they expressed that quite ‘_E
21 Q. And in order to break this chain, you were 21 concisely in the August of 2003 Life Flight leadership. |}
22 going to not let aircraft fly if the pilots had been up 22 meeting, and here is Gary only addressing after
23 too long? ' 23  maintenance flights, .
24 A. 1didn't want to be responsible for another 24 Q. What is an after maintenance flight?
25 accident that I could have stopped from happening, 23 A.  After the mechanic gets done working on the i
Page 99 Page 101 [
| Q. And how would you have kept the aircraft from I aireraft.
2 flying as maintenance director if you thought a pilot was 2 Q. So only if there is a maintenance event, the i
3 uptoo long, on duty too long? 3 next flight afier that, that's the only flight -- 1
4 A. Iam talking about a maintenance event, Iam 4 A, Correct ~- :
5 not going to jump out of the bushes and say, hey, you 5 Q. -- that this policy would attach to. 3
6 know. lam talking about a maintenance event where lam | 6 A. That's correct. And if the nurses and
7 there, if | am aware of it, or even if it's nota 7 paramedics were out someplace and something happened, |}
8 maintenance event and | am aware of if, I am going to 8 maybe some weather came through, whatever the scenario, ||
9 bring up the issue. If it's a maintenance event, you 9 that the pilots could still fly back after being on duty :
10 know, obviously there is something wrong with the 10 20 hours, because Gary didn't want to make a policy about |
11  aircraft, correct? And then I have to fix the aircraft 11 that
12 in order o make it airworthy. 12 Q. As far as the policy that was implemented for j
13 Q. Right. 13 maintenance -- what did you call it, maintenance flights, |}
14 A. If 1 make it airworthy, let the pilot fly off 14 post maintenance flights? ' ¢
15 and he is unsafe, then I believe I am responsible also. 15 A, Yes, it's called post mainienance flights. :
16 Q. So ifyou fix the aircraft and you finish your 16 Q. Post maintenance flights, What was the time
17 repair job and if's fixed and it's now airworlly but you 17 for the policy? What was the duty time allowable for
1% feel that the pilot is too fired or has been up for too 18 pilots? ‘ i
19  long or on duty too long, what were you going to do? 19 A. Tbelieve if was 16 hours but it might have
20 A. Twasn't going to complete the job, | was 20 been 15. I am not real sure of that answer,
21 going to disable the aircraft, take the battery out of 21 Q. Now, on this instance where Ron Fergie flew
22 it, I don't know. I wasn't going to let another tired 22 back from Salt Lake after being on duty for a mumber of I
123 pilot cause an accident. 23 hours, 20 hours or 50, you said that Romero and Rogers g
24 Q. Was there a dispute -- 24 - were on the flight with him and you said that Romero and ~a
25 A. I--excuse -- go ahead, 25 Rogers had hesitations about getting on the flight witha |}
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1 pilot that tired? 1 Q. You assume that it was because --
2 A, Isaid that Mark Romero said that he had 2 A. I can only assume. '
3 reservations and Jim Rogers had told him the same thing, 3 Q. Let me finish my question. You assume thatit |}
4 they both had reservations, because Jim Rogers wasnotin | 4 was because of what you read at the 8/21 leadership
5 that meeting, 5 meeting about pilots flying when they are too tired?
6 Q. So Rogers told Romero and Romero told who? 6 A. That's correct.
7 A. Spoke in the Life Flight meeting about it. 7 Q. Before this leadership meeting did vou ever :
8 Q. Ongnr217? 8 talk to Ron about your concerns about pilots flying too [
9 A. Correct, well, 8/03; if it's 21, it's 21. 9 tired? z
10 Q. 8/21/03. Did you ever discuss that issue with 10 A. No, not that I recall. ‘z
11 them personally, either of them? 11 Q. Did he ever say anything to the effect whenhe  [J
12 A. No. The only time it was discussed was at the 12 was being short with you that you ambushed me or you 3
13  meeting. And I had never discussed previously to the 13 sandbagged me or anything like that?
14  meeting that I was going to bring that up. It was an 14 A. He did not.
15 issue that Frank Prickett brought up and I thought it was 15 Q. So looking at Exhibit No. 6, down at this
16  very valid, 16 second to the fast paragraph, it says, Since my !
17 Q. Was it your habit to deal with other people in 17 department has been adversely affected by pilots' bad
18 the Life Flight program and interact with them just by 18 decisions in the past, I feel I must know of the unsafe :%
19 e-mail, or did you talk to other people in the Life 19 incidents in an atterpt to change policy as needed to i
20 Flight program when you had issues? 20 preclude another accident. [
21 A. Both. Ilove e-mail. 21 So when you say my department has been ,
22 (). Like you talk about you didn't talk to Ron 22 adversely affected by pilots' bad decisions in the past, u
23 Fergie about your concerns that he was flying when he was | 23 what are you referring to? ;
24 tred, you e-mailed him. 24 A. Well, we could start with the 1993 crash E
25 A. 1didn't e-mail Ron about flying while he was 25 landing on Carter Street where my department had to rent ||
Page 103 Page 105 |
1 tired, ever. Ididnot e-mail Ron about flying when he I acrane and a flatbed to put the helicopter on the !
2 was tired. Ie-mailed Gary about him flying over my 2 flatbed and take it out to the airport and work on it for
3 house. 3 several months and $150,000 down the drain. And unsafe |;
4 . Q. Did you e-mail Ron about flying over your 4 issues that happened with that. L
5 Thouse? 5 The 2001 accident obviously adversely affected
6 A. 1didnot. 6 me and my department, reputationwise and definitely
7 Q. And you didn't talk to him either? 7  workloadwise, it was just a horrible experience. Andnot |
g A. Tdidnot Italked to his supervisor. [ 8 only that, you know, you don't ever want to see somebody {
9 didn't feel that there was any productive conversation 9 getkilled, do you? I mean seeing somebody get maimed, |:
10 that would take place over that, considering how he had | 10 that was horrible. How would you like to see somebody  |{
11 been acting after the Life thht leadership meeting in 11 getkilled? :
12 August of 2003. 12 Q. Looking at the bottom paragraph, it says,
13 Q. And you talked about the way he was acting. 13 After all future maintenance activities, the mechanicon |
14 A. Yes. 14 duty will screen the pilot for proper rest minimums i
15 Q. How was he acting? 13 before completing and signing off repairs to the ﬁ
16 A. He was very short, he just wouldn't talk to 16 aireraft. [ would like some input as to what the pilot
17 me. ‘17 duty cut off time should be for safe operation. 0
18 Q. Did you try to talk to him and he wouldn't 18 Now, is thig a policy that you unilaterally j
19  answer? 19  enacted?
20 A. He would be very short and you could tell he 20 A. Idid. :
21 was very angry. 21 Q. And announced in that meetmg‘? . |
22 Q. He was angry at you? 22 A. Tdon'tknow if I got that far. You know, [
23 A. It appeared that way. 23 got so far down the letter and then everything was i
24 Q. For bringing up this issue of pilots flying -- 24 flying. Iam not sure, like I told you, I didn't read-
25 A. Icould only assume. 25 this sentence per sentence, every paragraph. I read
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1 enough of it to where I felt I got what I needed out 1 A. That's what the date says. :
2 there. Yes, I made, I think it was Policy Letter No. 12, 2 Q. What did you do with this policy letter?
3 Life Flight - you guys -- you guys. PMC refusedtosend | 3 A. It went in a Life Flight maintenance policy
4 me my Life Flight policy letters, Life Flight maintenance | 4 book that was located in the Life Flight maintenance
5 policy letters. Butl think I do have acopy of itand | 5 office, and the other mechanics read it and would have
| 6 believe that you guys -- you guys -~ that you were 6 had to sign it, that they had read and understand the
7 supplied with that policy. 7 policy.
8 But, yes, there was a policy created. And it 8 Q. Do you know if the other mechanics ever did
9 said that I can't make -- I told the mechanics what the 9 read and sign this policy?
10 situation was and I am sure Frank Prickett totally agreed | 10 A. Yes, they did. Every year during evaluations
11 and as far as Greg Stoltz, I don't know. Frank Prickett 11 part of their evaluation process was to review the Life
12 totally agreed. He was the one that brought up the issue | 12 Flight maintenance policies.
13 to begin with about pilots being tired and him feeling 13 Q. Do you write all - did the director of ]
14 bad about even being in a situation, being placed in a 14 maintenance write all the maintenance policies? i
15 situation where a pilot had flown back after 20 hours 15 A. The director of maintenance wrote all the Life :
16  after he put his name on the books. 16 Flight maintenance policies while I was there. I would i
17 Q. So was the motivation for this partly to 17 assume that that would still be the case. :
18 protect the maintenance department from -- 18 Q. Now, at the top it says, the first full .
19 A. Partially. 19 paragraph, On 11/14/01 our helicopter had an accident due [}
20 Q. - from consequences if there was an accident? 20 topiloterror. Life Flight maintenance was blamed for |
21 A, It's everybody's protection. Itf's everybody's 21 the accident. The last sentence of that paragraph, From E
22 protection. But, yes, partially it is the maintenance 22  this point forth we need to monitor the state of the i
23 department. The maintenance department got adversely |23 pilots and question what they do, to avoid a repeat of
24 affected by the 1993 crash landing. The maintenance 24  that very bad situation. , i
25 department was adversely affected by the 2001 accident. |23 Is this kind of language common in policy ‘
Page 107 Page 109 &
1 Q). Is this one of the reasons you came up with 1 letters? Do you usually discuss in the policy letters
2 this policy, then, the mechanic on duty will screen the 2 that you have written, do you discuss --
3 pilot for proper rest minimums before completing and 3 A. This was a very emotional policy letter. 1f
4  signing off repairs to the aircraft. You testified that 4 youread any of my other letters, it wouldn't have
S you came up with that policy and you put it in a policy 5 anything like this written in them. I was a little upset
6 letter. . 6 by Gary Alzola's position and with even the thought of
7 Is one of the reasons you came up with this 7 Ron Fergie flying after 20 hours as the safety officer
& because you felt that maintenance had been unfairly 8 and training pilet and chief pilot, 1 was upset that
9 blamed for the previous 2001 crash and you didn't want 9 something else was going to happen if safety issues were
10 that to happen again? 10 not taken care of. ‘
11 A. It was part of the reason of many reasons. 11 Q. It says in the next paragraph, It's apparent
12 The main reason being safety and people's lives. 12 to me now, that the new program director, director of
I3 Q. Swe. 13 operations, and the chief pilot will shift the blame to
14 A. But of course, it adversely affected the 14 maintenance, even if they have information that will
15 maintenance depariment in many ways, not just being left | 15 clear maintenance of any wrongdoing. .
16 with the public's perception that maintenance was i6 . Are you referring, then, to the 2001 crash? i
17 culpable, ' 17 A. Also things happened in 1993 that included Pam  }}
18 Q. Let's look at Exhibit No. 7. Is this 77 18 Humphrey, but there were things said by the chief pilot |}
19 A. That's the policy letter. 19 = and the director of operations and the program director |}
20 (Deposition Exhibit No. 7 marked for 20 that all pointed to that. Pam Humphrey in the February :
21 identification.) 21 of 2003 meeting -- yeah, 2003 meeting about Gary Alzola |2
22 Q. This is the policy letter that's been marked 22 stated that we are never going to release any accident
23 as Exhibit No. 7, document MV009. You drafted thisit |23 information. I am never going to do anything to Gary
24 looks like or you wrote this on 8/21/03, which is the 24  Alzola. . S ‘ ‘.
25 same day as the leadership meeting; is that right? 25 And right after the accident Ron Fergie was i
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1 upset as could be and stated that if I were Tim Brulotte, 1 A. Well, I told you he said that Ron didn't do l
2 I wouldn't tell anybody what happened with regard with 2 anything wrong several times, and the crew kept on
3 the accident, let the FAA figure it out. That upset me 3 saying, well, like Tom Mortimer said, that, hey, Tim
4 because my name is tied to that accident, so if the pilot 4 Brulotte was on duty for 17 hours and he had -- that's i
5 isn't going to tell the truth, that would just be a 5 another thing, too, Ron was on 20 hours, we don't want to 2
6 horrible scenario. The director of operations in the - 6 {fly with tired pilots, Another thing Gary said was, oh, i
7 9/3/02 meeting stated that if another accident happens, 7 Ron had several naps that day. Tom Mortimer came back |-
8 only [ am going to know what happened and no others need | 8  and said, he said so Tim Brulotte stated that he had
9 to know. 9 several naps that day and it just went,
10 Q. So in this policy letter, when vou are talking 10 It wasn't just me and Gary, but Gary was very
11 about how the program director and director of operations | 11 upset, and finally I piped in and said that maintenance
12 and chief pilot will shift the blame to maintenance even 12 isn't going to release an aircraft to a tired pilot toa .
13 if they have information that will clear maintenance of 13 pilot that's been on duty for 20 hours or, you know, just ¢
14 wrongdoing, would it be fair to say that you are bringing 14 not going to do it. f
15  up again the issues that you would agree were closed back | 15 Q. Did you ever infer that maintenance would 3
16 in the Febmary 19 of 2003 memorandum from Pam Niece, | 16 sabotage an aircraft to keep it from flying? .
17 which is Exhibit 4? 17 A. Never,
18 A. 1disagree. 18 Q. Maybe sabotage isn't the right word. You
19 Q. Tell me why that isn't bringing it up again. 19 talked earlier about taking out a battery or something
20 A, signed a letter, a statement, the summary of 20 like that? g
21 ameeting, but | never agreed never to bring the accident 21 A. If you take out the battery, you can't start \
22 up again; if there are safety issues related to that 22 it . 3
23  accident, I have to bring them up in the future. 23 Q. Right. ;
24 There is another document [ wrote after the -- 24 A. Ttalked to Carl McGuire of the FAA when this E
25 in fact, you have already covered it, the September 19, 25  whole situation got heated, and Carl McGuire, said, yeah, e,
Page 111 Page 113 3
1 2003, meeting, I have a summary document which I believe | 1  take out the battery, make a logbook entry, it's all i
2 is MVO013, that states that if safety issues that are 2 legal. |
3 related to the accident come up, then I will bring up the 3 Q. When did you talk to McGuire? :
4 accident again because it's relative. If you forget the 4 A. Right about this time.
5 past, you are doomed to repeat the past and the same 5 Q. Ishein Salt Lake? }
6 mistakes of the past. I did not specifically bring up 6 A. He is the supervisor for the primary -- or for 3
7 the accident here, I did not specifically bring it up. 7 the maintenance inspectors.
8 And you are right, I shouldn’t have written 8 Q. And you say that Gary Alzola as a result of -
9 it, but { was a Httle emotional after, you know -- I 9  after you read this memo and got into it; you said
10  did, I wrote it right after the meeting because Gary 10 something to the effect that Gary Alzola took astand and |}
11 Alzola, he took a stand that, you know, Ron didn't do 11 that you aren't going to tell pilots what to do or
12 anything wrong, we can do anything we want to and you 12 something like that? i
13 can't do anything about if. 13 A. He stated to the point that, right, i
14 Q). Tell me about that. You wrote the policy 14 maintenance can't tell pilots what to do. And 1 just
15 right after the meeting in which you had gone by your 15  said, fine, then I will disable the aircraft so you can't i
16 outline here of your, 1 don't know, memo, 1 guess it is, 16 fly it or I won't make repairs, one of the two. We will f
17 and you say that Gary took a stand. And Gary was —was | 17 do whatever we have to do. We are not going to have a é
18 it fair to say, was Gary upset? 18 repeat.performance of Tim Brulotte. i
19 A. He was very upset. 19 Q. And that was from the 2001 accident? i
20 Q. So Gary was very upset after you read this, 20 A. Correct, correct. S
21 what is Exhibit No. 6. 21 Q. And one of your motivations, as you stated, ;’
22 A. That's correct. 22 was to keep maintenance from getting blamed if there was
23 Q. And tell me how you know he was upset. 23 an accident. :
24 A. He was emotional. 24 A, It's not the major one. ;?
25 (3. What did he say? 25 Q. Now, in this pohcy letter, going back to .
i
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I No. 7, when you say in that second full paragraph, [ am 1 the continuous ignition supposed to be on. And Don
2 sormry {o say we have an us against them scenario fostered 2 stated, no, only if it's snowing,.
3 by the aforementioned staff. And by the aforementioned 3 And that's the story I was telling you about,
4 staff, are you talking about program director, director 4 later on we found the flight manual that any time -- | r
5 of operations, and chief pilot? Who are you talking 5 didn't get into that, but any time there is an ;
6 about, who is the aforementioned staff? 6 accumulation of snow on the cabin roof, any time there is |
7 A. Well, Gary Alzola is definitely the 7 snow inside the transmission cowling, you have to take - i
8 aforementioned staff. Pam Humphrey stated that Ron 8  you have to remove that snow and after you have removed |/
9 Fergie had done nothing wrong by flying 20 hours. The 9 the snow, you have to have the continue ignition system
10 chief pilot obviously didn't think there was anything 10 on. Well, for one, he didn't remove the snow from inside |
11 wrong, because he did it. So I guess that's the 11 the fransmission cowling; No. 2, he didn't have the
12 aforementioned staff. 12 continnous ignition system on. Adversely affect the
13 Q. You are talking about Gary, Pam, and Ron? 13 maintenance department. !
14 -A. They all said it was okay, A okay. 14 ~ Now I have all the crew coming up to me, going §
15 Q. And when you are talking about us, who is the 15 did they ever find out what happened to the engine, did :
16 us? Is the us maintenance or -- 16 they ever find out what happened to the engine. I have
17 A. The maintenance staff. 17 gotall the pilots, even a friend of mine, a very good "
18 Q. The maintenance staff, because the policy 18 friend of mine, not telling me what happened. That is é
19 letter is directed towards the maintenance staff, 19 adversely affecting me. 3
20 A, Itis a policy letter for maintenance. 20 Then later on Don Humphrey and Pam, she is the i
21 Q. For maintenance, okay. You say you don't want 21 program director, he is just a pilot at the time, but one i
22 to foster an us against them but you must always remember | 22  of them is trying to - one of them is trying to tell :
23 that if it's a decision they have to make, pilof against 23 National Airmotive that the compressor is wore out, to
24 mechanic, you are going {o take the hit. 24 try to put the blame on maintenance. Okay, soIgeta
25 A, It happened to me twice, well, more actually. 25 call from National Airmotive saying that the compressor 4
Page 115 Page 117 ;
I Q. And let's talk about what those hits are. 1 is out of limits. That's what caused — actually I |
2 Happening more than once, twice, there is the 1993 -- 2 didn't get it from National Airmotive, I got it from the é
3 A. There is the 1993, but it's the circumstances 3 insurance company who had talked to National Airmotive, .
4 of 1993 that's more than once. 4 and I said, no, I had just been in there a couple of .
5 Q. There is the 20017 5 months eatlier and measured it and it was within limits.
6 A. Yes. 6 So I called National Airmotive and I say,
7 Q. What else? 7 okay, what are you inspecting this compressor, what
8 A. Okay, I had this figured out the other day. 8 manual are you inspecting it to. And he said the
9 Anyway, in 1993 a helicopter flamed out, which means an | 9 overhaul manual. I said, well, it was out here in the '
10 engine quit running because of ice and snow ingestion. 10 field operating so you should have to inspect it by the
11 There was snow found by Greg Stoltz, me, Steve Smith; a | 11 operations manual, the maintenance operations manual. i
12 tech rep from Eurocopter; Metro Aviation, Milton Geltz |12 So they call me back several hours later, they :
13 'was director of maintenance at the time, and we took the |13 go, well, it passes and everything but it won't pass the
14  cowling off right after the accident, there was snow and 14 overhaul. Tam going, you called the insurance company [}
15 ice inside the {ransmission cowling. Damaged both 15 and told them that the accident was caused because the ﬁg
16 compressors, made one of the engines quit running, 16 compressor was out of limits, that's not the case. So i
17 Okay, the pilot that caused that crash, that 17 that adversely affected the maintenance department. 1
18 engine flame-out, did not have the continuous ignition - 18 Another adverse reaction was me telling Clint
19 system on as he was supposed to per the flight manual and | 19 and Megan -- I tell the crew members every once in a
20  and the airworthiness directive that was issued by the 20  while when they'd ask me because they were scared to fly. §i
21 FAA. ‘ 21 Here we have a helicopter and the pilots are creating f}
22 And at the meeting right after the accident, 22 stories as to why the engine flamed out. i
23 the post crash meeting, he stated that -- well, the first 23 Well, I had a letter written up, but I don't i
24 question was from Rick Jones's mouth, he said - he was |24 Thave it anymore. And it had five different scenarios f;
25 one of the attendants on that day -- he said, Don, wasn't 25  that the pilots had come up with. One was there was some i
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1 water in the fuel and a slug of fuel went through the 1 A. Ido. :
2 engine and caused the engine to stop. Another one was | 2 Q. And by taking the hit, is also the fact that
3 justa faulty fuel control and that just happens 3 your belief that Gary Alzola would not release
4 sometimes. And they had several scenarios. 4 information, you know, clearing you of blame was taking a
5 But none of them would say that the continuous 5  hit for the 2001 accident?
6 ignition was supposed fo be on so everybody would feel | 6 A. Te had a pattern of doing just that, not only
7 safe again. Nobody would own up that that's what really{ 7  him, Pamn Humphrey, you know, made staternents that we are
8 happened. So there are three adverse reactions right 8 not going to release any information about an accident,
9 there. 9 and she has totally supported Gary Alzola. Ron Fergie
10 A fourth even to ‘93 is [ tell Clint and Megan 10 made statements that he would never tell anybody. v
i1 Atkins, Clint is going back to medical school, his wife | 11 Q. You say they will gang up on you. You are :
12 was on board that day, he asked me, well, why did the 12 talking about Gary, Pam, and Ron in this third full
13 engine flame out? All these people are asking me and 13 paragraph, says, They will gang up on you and make little  {|
14 - they are scared to fly and I told them, I said Don was 14 to no sense to attain the end they desire. It has !
15 supposed to have the continuous ignition system on 15 happened to me on five separate occasions.
16 according to the flight manual. 16 Are you talking about Gary, Pam, and Ron? i
17 They went would to their outprocessing 17 A. No,Iam just talking about different :
18 interview, Megan and Clint Atkins, a week later I was 18 situations that had happened. It didn't have to be -- it b
19  told that Pam Humphrey resigned from her positionas | 19 - could have been Audrey Fletcher and Diane Kirse and me in
20 program director. Ican only assume why. There is four | 20 the meeting where here I have information that Gary
21 adverse effects right there just for the '93. 21 Alzola didn't tell the truth, but we are not going to do
22 The 2001, the 2001. I mean just having to be 22 anything about it. '
23 there and going up and rescue a pilot, that's pretiy 23 We could be talking about the February
24 adversely affected. My family was adversely affected. |24 meeting, I believe it was February of 2003 where I had
25 Wehad to go and find a rental aircraft, had to do all 25 the complaint resolution procedure against Gary, and, you
Page 119 | Page 121 4
1 this extra work. That adversely affected the maintenance 1 know, Pam saying all these crazy things. I am never f
2 department. Okay, there is about seven or eight. Is 2 going to do anything against Gary, you know, we don't *i
3 that enough for you? Do you want to go on? That's 3 have to tell you why, you know. It doesn't make any a'
4 probably enough really. 4 sense. It does not make sense, 1
5 MR. McFARTLANE: Let's pick it up after a quick 5 Q. Who is "they," Is it pilots? i
6 break. We need to switch the tape. 6 A. Whoever is invelved with whatever meeting, you
7 MR. POPA: Going off the record, the time is 7 know, that I had problems with. It could be any meeting \
g8 1217pm. 8 involving whoever that if you don't make any sense to
9 (Short recess.) 9 your argument, then that's what I am talking about.
10 MR. POPA: We are back on the record. The 10 Q. Then you advise the maintenance staff to
11 timeis 12:22. This is the beginning of Tape No. 4. i1 confide in you, confide in you, Mark Van, if they find
12 Q. Mr. Van, we were talking about the Life Flight 12 themselves at odds with these people, and we will work
13 Maintenance Policy Letter No. 12, Exhibit No. 7, and ] 13 outa solution. If there is an accidént or an incident
14 was asking you about how maintenance, when you say that | 14 you are involved in, don't talk to them about it until we .
15 in the third full paragraph, I am cordial with them and 15  get together to go over it.
16 do not wish to foster a us against them situation but you 16 Is that a standard policy in maintenance, if
17 must always remember that if it's a decision they have to 17  there is any sort of -- ‘ : :
18 make (pilot against mechanic) you are going to take the 18 A. It was my policy. Gary Alzola made the
19 hit. ' 19  statement in the 9/3/02 meeting that no one -- it would ;
20 And I was asking vou about incidences in which 20  be an information blackout, any accident, incident, would |
21 maintenance has taken the hit, and you described a bunch 21 be an information blackout, and I didn't care for that. %
22 adverse impacts on maintenance department stemming from {22 I didn't care for that power thing, you know, that he had |4
23 the 1993 and 2001 crashes. And you described them as 23 going. That only operations needs to know and everybody ?
24 adverse impacts. Is that what you meant by maintenance 24 else is kept in the dark. It didn't work very well, you
25 taking the hit? 25 know, the last time he handled it in 2001,
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1 rebuttal was because if I et her summary slide, then she 1 And this was all brought on because when 1 *
2 would say, look, I wrote this summary and he accepted it 2 initially gave Pam Humphrey MV002, when I initially gave |}
3 because you never made any rebuttal o it, 3  her that document and we went over if, she made an E
4 Q. You advised the maintenance staff to take the 4 accusation that she had information that I was culpable
5 battery out and put it in their vehicle so the plane 5 for that accident of 2001. And 1 didn't want to get into
6 wouldn't fly. 6 it at that time, get distracted. So we just talked about i
f A, Tdid, if they thought there was an unsafe 7 Gary Alzola. But it festered in my mind as far ag, you |
8 situation with the pilot. 8 know, she is saying it, who else has heard it.
9 MR. McFARLANE: This will be Exhibit No. 8. 9 So I asked several of the crew, you know, in a
10 {Deposition Exhibit No. 8 marked for 10 nonchalant way if they had ever heard anything derogatory |
11 identification.) 11 and during one of my questioning of the crew if they ever
12 . Q. Showing you a document, it's an e-mail from 12 heard anything derogatory that I had caused the accident, |
13 Pam Humphrey to yourself dated -- 13 Tom Mortimer said that he had never seen that letter.
14 A. This was handed fo me by Pam Humphrey, it was 14 Andif you look at MV001, which is my letter of what .
15 notan e-mail. It was handed to me right before - well, 15 happened to me that night up on the hill with Tim
16 we will go into that later. 16 Brulotte, it says to all crew members. !
17 Q. When was it handed to you? Let me ask you 17 Well, Pam Humphrey decided not to give it to i
18 that 18 any of the crew members and then tell them, I believe she [
19 A. Ifyou go to my document MVO010, Pam Humphrey, 19  told them, somebody told them -- well, no, Tom Mortimer
20 it addresses that it was handed to me on a Friday, ] 120  told me that, that she told them not to tafk to me about ;
21 believe, right before I went to go pick up the new Agusta {21 the accident. So here I am wondering how come nobody is {
22 helicopter. So it was September-October of -- you would {22 talking to me. .
23 have to look at the letter. 23 Initially I wrote the letter because I didn't
24 Q. Itsummarizes a meeting that you had on 24 want to go over the story over and over and over with :
25 September 19, 2003, with Pam Humphrey and Pam Niece. |25 every crew member but I wanted them to see it. But I did
Page 127 Page 129 f
1 A. Ttdoes. 1 not want to be in seclusion.
2 Q. And what was the gist of that meeting about? 2 So that was one of the issues [ believe she !
3 A. You know, I don't really recall exactly what 3 brought up because I wrote a document demanding that Pam } -
4 the gist of it was. Iremember some pieces and parts of 4 Iumphrey submit every issue that I was culpable for the ‘t
5 it. You would have to ask Pam Humphrey that, why she 5 accident. And part of that reason was for this meeting.
6 called the meeting. 1 think - well, if happened after 6 I like this, continues to bring up the past, specifically s
7 Ron's -- after [ brought up the issue of Ron's 20 hours 7 -agrees that corrective action was faken.
8 on duty, obviously, and then it happened after Ron 8 At that meeting I did not bring up Gary :
9 overflew my house -- 9 Alzola, she brought up Gary Alzola. She produced a ;
10 Q. Afterthe safety meetmg‘? 10 document that said that agents of the FAA cannot release
11 A, After the Life Flight leadership meetmg i1t  information while an accident is under investigation.
12 A, When was the house fly-over, I don't recall. 12 And I stated Gary Alzola is no agent of the FAA. And at
13 Q. September 77 13 that point Pam Niece goes, so Gary was lying, people lie
14 A. Yes, so the 19th -- so I think it had 14 about me all the time. And I documented in MV010. |
15 something to do with those issues. 15 And my rebuttal letter fo this, nothing in i
16 Another thing took place, I was talking to Tom 16 that rebuttal, it's a five-page rebuttal, nothing in it, i[
17  Mortimer, the chief flight nurse on the helipad - 17 nobody brought up an issue about, nobody ever said, Mark, 4‘
18 anyway, Tom Mortimer told me -- [ asked him if he had 18 vou are lying about this, you are lying about that, i
19 ever seen the letter | wrote back after the accident, 19 nobody ever said anything., But if I had let this summary i
20 MVO00IL, because, you know, nobody had ever talked to me {20  here stand, then Pam would have said, see, all of this i
21 about it, none of the crew had ever said anything about 21 stuffis true. Well, it's not true and I never signed r
122 i, and he said he had never seen it. But this was after 22 it ;
23 1had--1asked him if he ever heard -- has anybody ever |23 Q.  Did you refuse to sign it? 7 i
24  said anything derogatory about me that [ had caused the 24 A. She didd't make me sign it. She just handed vﬁ
25  accident? 25 it to me right before I was leaving, it was late ona j
4
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I up the accident. Are you talking about this summary here | | appropriate action has been taken concemmg Gary Alzola, |
2 (indicafing)? 2 but since he has a right fo privacy I can't be told what Z
3 Q. Bring up the blaming issue. 3 actions were taken. It seems that lying to shift the
4 A, You are talking about this sumimary here 4  blame to innocent parties is conduct that should reach .
5 (indicating). 5 thelevel of termination. At the very least he shouldn't a
6 Q. Let's go back to Exhibit No., I believe it's 6 be allowed fo supervise anyone..
7 4, No. 4 on the last page. 7 So I guess ~ |
8 A. Okay. 8 A. Ifyou Jook in the employee handbook, that's
9 (. "We made every attempt to come to.a . 9 exactly what it says, that lying can lead to termination.
10 satisfactory resolution, it is therefore the expectation 10 And that's exactly where 1 got that from.
11 from this point that the issue is closed for further 11 Q. So were you advocating in this letter that
12 discussion. 12 QGary Alzola should be fired?
13 A, What issue? i3 A. | was advocating that the right thing wasn't
14 Q. ‘That's what I am asking you. 14 done, and the only reason I was advocating it was because [
15 A. The issue was Gary Alzola lying to the FAA and |15 Pam Humphrey continues to bring up the past (indicating) |
16 causing that situation or causing about what the FAA had | 16 and I all the time agreed -- here we go, continues to -
17 told him about information that could be released from an | 17  bring up the past when specifically agreed that E
18 accident. 18 corrective action was taken in regards {0 your concerns .
19 Q. Does that issue include your feeling of 19  addressed in February (indicating). Well, I never agreed R
20 maintenance being blamed? . 20 to any of those things. Do you see in that letter where 1
21 A. It happened more than that time. 21 [Isay [ agreed to any of that? It doesn't say that.
22 Q. Blamed for the accident because of Gary 22 Q. In the meeting itself did you indicate that ¢
23 Alzola's faiture to put forth that information from the 23 you were okay with leaving things where they wereand ||
24 FAA? - 24  that they wouldn't be brought up again? §
25 A. If you look at the beginning -- where in the 25 A, Tdid not. Ttold them point-blank that if
Page 135 Page 137 «2
1 letter does it say -- I disagree. The accident should be 1 issues about the accident in the future come up, T am 5’
2 brought up. Isigned a document that I wouldn't bringup | 2  going to raise them because it's safety, and the accident §
3 Gary Alzola's lying, you know, [ signed a document, but | 3 may have to be brought up again. Iam never goingto - i
4 it doesn't say - I have read above summary and have 4 agree to that. If you are talking about the February of |
5 received a copy of the summary. Does it say I agree to 5 2003 meeting. I made the same point in the September |
6 the summary? 6 meeting, though, too. [ am never going to agree o not {1
7 Q. Did you? 7 talk about the accident. I will try not to bring it up.
3 A. Does it say | agree to the summary? & 1mean it's too important. Safety is too important to 3
9 Q. Iam asking you-- 9 say you are never going to talk about it again. ;
10 A. 1agreed that I wasn't going to bring up Gary 10 Q. Is bringing up blame for the accident the same
11 Alzola, the issue about Gary Alzola lying, but if there 11 as bringing up the accident, in your mind? |
12 are issues of safety that are intermingled, safety is 12 A. 1don't know what you mean by -- do you want
13 more important than any of that. And I never signed 13 to expand it, would you like to expand your question?
14 anything that says I agree. And on top of that -- well, 14 Q. If you don't understand the question, just
15 T'll just leave it there. 15 tell me and I will try to rephrase it.
16 Q. This letter that you wrote to Pam Humphrey, 16 A. That's what I say, would you expand it or make |
17 Exhibit No. 9, it's dated 1/19. Did you write it that 17 it so -- I really don't understand what you are --
18 day, too? 18 MR. NIELSON: Are you referencing the policy i
19 A. No. 19 letter in which he was bringing up the issues about the
20 Q. Did you write it several days before that 20 pilot flying and the maintenance issues?
21 or-- 21 Q. Well, I guess what I am asking is, with
22 A. Ibelieve it took a week or so to compose in 22 respect to -- you feel that maintenance was unfairly
23 between working. 23  blamed for the 2001 accident --
24 Q. Looking on Page 3 of 4 for that exhibit, at 24 A. Unfairly left wﬂth the blame Tam sorry to
25 the bottom, it-seems like, | have been told the 25 interrupt you.
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1 (). That's fair. Unfairly left with the blame 1 helicopters, Life Flight personnel? {
2 because of Gary Alzola's unwillingness to -- 2 A Idon'trecall -- no, I don't recall any. 1
3 A. And the handling of the whole situation, it 3 did at work but I don't at home.
4 was more than just Gary Alzola. 4 Q. When you left work, did you save a copy of i
5 Q. And the hospital's unwillingness to say that 5 your work hard drive? :
6 it was pilot error? 6 A. 1didn't even know I could do that, or I would .
7 A. That's correct. Where are we going with this? 7 have.
8 Q. Well, you say that -- you say that you will 8 Q. Did you save information on your work computer |:
9 always bring up the accident because of safety reasons. | 9 inany way before you left or when you lefi?
10 A. If it's relevant to my concern, yes. Just 10 A. 1justleft. Anything that was saved was
11 like when I bring up, when it was brought up that Ron | 11 already saved. I don't know what you mean. i
12 Fergie had flown 20 hours, I am supposed to not make {12 Q. Did you put any information on a thumb drive, |
13 references to Tim Brulotte being on duty 17 hours? 13 an-external hard drive -- ;
14 Q. Let me finish my question. What I am asking 14 ‘A, Inever took any information with me. The
15 s, is your sense that maintenance was unfairly left with | 15 only thing I took out of that office informationwise was
16 the blame, is that a safety issue to you? 16 I think my employee handbook and a letter from Greg
17 A. No, if's not a safety issue. 17 Stoltz. But electronically I took nothing off the
18 . MR. McFARLANE: I think we are probably ata |18 computer.
19 pretty good stopping point, if we want to go off the 19 (). Was the lefter -- what was the letter from
20 record, 20  Greg Stoltz?
21 MR. POPA: Going off the record the time is 21 A. The one about the ice on the blades in October
22 12:54 pm. 22 of 2004 that Greg Stoltz signed. _ .
23 (Lunch recess taken from 12:54 to 2:05. p.m.) 23 Q. Ithink we will talk about that in a few i
24 MR. POPA: We are back on the record. The 24  minutes, I think I know which one you are talking about.
25 time is 2:07 p.m., the date is May 24. This is the 25 MR. McFARLANE: Let's make this No. 10.
Page 139 Page 141 k
1 beginning of Tape No. 5. 1 (Deposition Exhibit No. 10 marked for
2 Q. (By Mr. McFarlane.) Mr. Van, when you camein | 2 identification.)
3 today you brought some photographs with you. "Are these | 3 Q). Locking at the bottom of Exhibit No. 10, it
4  photographs that you took? 4 looks like the bottom of this e-mail thread is an e-mail _
5 A, Those are photographs that Lance Taysom took, 5 from you to Gary Alzola and Pam Humphrey on June 21, ¢
6 I believe. . 6 2004. Do you recognize this e-mail? ;
7 Q. Lance who? 7 A, Tdo. ?
8 A. Taysom, flight nurse. 8 Q. Now, this has to do with overfhght issues. i
9 Q. Is this the 2001 -- 9 - A. Tthes to do with airworthiness directive, 5
10 A, Accident. 10 Federal Aviation Regulation violations for exceeding the {;
11 Q. - accident? 11 inspection time intervals for the inspections due to the :
12 A, Yes. 12 airworthiness directive. !
13 Q. When did you get these from Lance? 13 Q. Now, this e-mail dated June 21, is this the
14 A. Gordon Roberts ¢-mailed them to me. I didn't 14 first time that you told anybody at the hospital about :
15 personally get them from Lance. 1 believe that's who 15  this AD violation? ;
16 took them, though. 16 A. T'was on the helipad right after the
17 Q. When did Gordon Roberts e-mail them to you? 17 helicopter came back and Ron Fergie was on the helipad  j;
18 A. Sometime in 2002, 18 and I grabbed the logbook ahd as Ron Fergie was leaving, i
19 Q. Do you have copies of these on your hard 19 because he had a flight -- it was probably 9 or 10. %
20 drive? 20 - o'clock in the morning, it was early, and Ron was going 3
21 A, Ido. 21 offshift, and Gary Alzola was coming on shift. And [ ¢
22 Q. And they are color? 22 opened up the book and Ron had overflown the :
23 A. They are color. , |23 airworthiness directive. '
24 Q. Do you have any other pictures of anything on 24 . Gary Alzola was standing there and I told Gary .
your hard drive relating to Life Flight, Life Flight 25  Alzola that Ron had overflown the AD, and it was the day |
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1 that it happened and in fact it was minutes after he 1 know. Iknow Ireported Chad's overflight, too. Ican't h
2 arrived back at Pocatello or Portneuf Medical Center. 2 tell you when.
3 Q. Was that the 5/17 violation or the 6/7 3 Q. Do you know who? Who did you report Chad's ~ [
4 violation? 4 overflight to?
3 A. Tt would be the 5/17. 5 A. Treported it, one, to the FAA, eventually. 1
6 Q. So voutold Gary right on the helicopter pad? 6 don't know the exact date because 1 don't have my :
7 A. Yes, Idid. There is a document, I don't know 7 documents in front of me, and I reported it to Gary
8 which one it is, but there is some correspondence that g Alzola. .
9  states that exact fact. T don't know which one it is 9 Q. Before June 21. B
10 right now. But Gary Alzola was on the heli -- well, Ron | 10 A. Ifit happened on the 6th, 1 am sure I did.
i1 Fergie was walking off the helipad and Gary was coming 111 Q. June 7 was the overflight.
12 and I opened the book and I said, hey, you know, Ron just | 12 A. Tamsuredid. Ijustdon'thave-- \J
13 overflew an AD, and Gary said some incredible thing like, | 13 Q. You just don't know when or under what )
14 oh, you can't overfly an airworthiness directive, and it 14 circumstances? |
15  was a 25-hour inspection. 15 A. Tmight be able to research that and find it a
16 It was relayed later to the FAA, the 16 out for you and provide documentation, But I don't have |
17 conversation that took place with Gary. I think it m1ght 17 it on the top of my head, off the top.of my head I can't ?
18 be MV(15, but I am not sure. No, it would have to be 18 tell you. 1know it was reported. ‘ §
19 later, because I think 015 was sent before. There were 19 Q. So you send this e-mail to Gary and Pam and it :
20 some e-mails and stuff to Lynn Higgins I believe iater. 20 looks like Pam writes you back. She says, I want you and |/
21 Q. How about the overflight of 6/7, tell me about 21  QGary to get together and resolve this, She writes you
122 that one. 22 back on the 21st at 5:16 p.m., I want you and Gary to get ’
23 A. Tjust was doing the books again and found 23 together and resolve this and come up with how it will be |
24  that Chad Waller had overflown an airworthiness 24  dealt with in the futare. Thaven't spoken to Gary but
25 directive. 25 he may have already reported it. Update me on your !
K
Page 143 Page 145 ;
1 Q. And Chad's overflight was for .4 of an howr? 1 solutions also after you have met, i
2 A. 1 don't have my documents in front of me, 1 2 So that's what you were instrucied to do by
3 don't know. It was over, I don't know exactly what it 3 Pam; right?
4 was. I have given you guys copies of the AD compliance | 4 A. Okay. i
5 lists and you should have that information. 5 Q. Is that correct; is that your understanding of
6 (). Was Ron Fergie's overflight of 5/17, was that 6 what you were instructed to do by Pam?
7 by.l ofanhour? 7 A. And Gary and I did get together, so your point
8 A. Tbelieve so. 8 is? ‘
9 Q. After the 6/7 overflight, did you tell anybody 9 Q. 1am asking if that's your understanding of .
10 at the hospital about that overflight? 10 what you were instructed to do by Pam, to get together |
11 A. 1am sure I instructed Gary Alzola, but I 11 with Gary and work out a solution. :
12 can't remember the date or the time. [ reported it. 12 A, Yes, that's what it says. ,
13 Q. Do you know when you reported it? - 13 Q. Did vou get together with Gary?
14 A. ldonot 14 A. Yes, I did get together with Gary. i
15 Q. 1 guess the question is, other than this 15 Q. And when was that?
16 e-mail of June 21, did you report these AD overflights? | 16 A. Tdon't have the date. e
17 A, Tothe FAA? 17 Q. It looks like you replied to Pam's :
I8 Q. To anyone. 18 instructions o you the next day, June 22, at 11:23 am., |
19 A, Tiold you I reported it immediately when it 19 that's the top thread. You say, After more thought on
20  happened on 5/17, Ron Fergie was leaving the helipad, 20 this matter I have come to the conclusion I do not want
21  Gary Alzola was walking up to the helicopter and I 21 1o be viewed by the FAA as part of a conspiracy to cover
22 reported it immediately. 22 up a violation of the Federal Aviation Regulations. At
123 Q. And the next time you reported it was June 21? 23  the inspection authorization meeting in March of 2004 for
24 A. [ think we had had some discussions, Gary and 24 my IA license, we were told by the FAA that we are
I -- I know we did -- about it; anyway, I talked, you supposed to report overflown AD's. If we don't the FAA

Bl it e

37 (Pages 142 to 145)

BUCHANAN REPORTING SERVICE
(208)233-0816



VAN v. PORTNEUF MEDICAL

Deposition of:

SRR e

May 24, 2007 MARK C. VAN
Page 146 Page 148 1
1 will come down on us in full force. I didn't think at 1 - e-mail where she tells you to talk to Gary and deal with ﬂ
2 first I could get in trouble for this since it was not my 2 it, did you talk to Gary again?
3 action that caused the overflight, but now I-see that I 3 A. Tdon'tknow.
4 could and don't want to be associated with a cover up. 4 Q. You are not sure if you talked to him after
5 So you sent that to Pam the next day on the 5 Pam instructed you to?
6 22nd; right? 6 A. Idon'tknow. I know after I thought about .
7 A, Right. You know what | think happened is I 7 it, the one thing I do know I documented it; I didn't .
8 believe that I had conversations with Gary Alzola -- 8 want to be part of having the FAA find out aboutitand |
9 well, in fact look, look at the very first e-mail, it 9 having me be violated with the 135 certificate and have i
10 says to Alzola, Gary; Humphrey, Pam. I had lunch 10 my reputation damaged. ‘I‘
11 with Shane Palagi the director of maintenance. This was | 11 T was told by the FAA that 80 overflights f
12 sent to both of them. 12 should be reported immediately or else draconian action ;:
13 I had already discussed this issue with Gary 13  may ensue. And I didn't want to be part of that. And .
14 Alzola by the time I had sent this e-mail, the very first ~ |14 after speaking with Gary and Pam and the way if was
15 one, or else it would be out of the blue, you know. 1 15 handled, right off the beginning from the helipad, oh,-
16 discussed it with Gary Alzola and I believe that his 16 you can't overfly ADs? We had an AD that had to be done, ||
17 position was that, you know, he didn't want to reportit. |17 before every flight, the pilots had fo sign it off. They :
18 He knew about it 18 knew very well. But Gary's cavalier attitude of trying i
19 Q. So vou think that you discussed it with Gary 19 to cover it up by saying, oh, we can't overfly ADs? He = |
20 before you sent the first e-mail -- 20  is the director of operations, he knew we couldn't ?
21 A, Tknow I did on the helipad that day, and | 21 overfly ADs. So that's why I wrote that. Because I
22 swear we discussed it, We discussed it, what was 22 thought about it, and T didn't want to be part of if. }
23 supposed to happen, what we should do in the future so | 23 Q. But to the best of your recollection after
24 that overflights don't happen again, In fact there is 24  Pam's June 21 e-mail back to you saying talk to Gary and [}
25 ‘another document floating around that is a letter to the |25 come up with a resolution, you don't recall if you talked f
Page 147 Page 149 |-
1 pilots, I don't know if - it's an e-mail that  sent to 1 to Gary 1
2 the pilots about inspection times and what can't be 2 A -
3 overflown and what can be overflown and girworthiness | 3 Q. Let me finish my question for the court i
4 directives definitely can't be overflown and it was about | 4 reporter. ' :
5 this issue, Where the document is, I don't know. 5 A. Tam sorry. :
6 Q. So you discussed it with Gary Alzola on the 6 Q. You don't recall if you actually did talk to K
7 pad -- 7 him after Pam's e-mail? ' -
8 A. On the helipad, when it happened. 8 A. Tdon't recall two years ago what day 1 talked %
9 Q. On5/17. . 9 to Gary Alzola, no, unless it's documented. :
10 A, Correct. 10 Q. Between Pam's e-mail to you saying talk to .
il Q. And then you think you discussed it with 11 Gary on June 22 at 9:49 and your reply to her back at i
12  him -- 12 11:23 that same day saying that after more thought on .
I3 A. Tknow I discussed it with him, 13 this matter, et cetera, et cetera, did you talk to Gary
14 Q. -- at other points before June 21 but you are 14  Alzola in between those two e-mails? It looks like there
15 not sure when. 15 is about an hour and a half window.
16 A. That's correct. 16 A. Thave no documentation that I did. I could
17 Q. And his position was he told you - his 17 have, I don't know. ‘ :
18 position was he didn't want to report it? 18 MR. McFARLANE: Make this No. 11, please. :
19 A. That was the feeling that [ got. I can't tel 19 A. MV014, airworthiness directives might give you ||
20 you the exact words that he used. 20 some insight into that MV014, Idon't know what it says. |
21 Q. Did he say I am not going to reportitor [ 21 (Deposition Exhibit No. 11 marked for
22 don't want to report it? 22 identification.) '
23 A. No, I think we more discussed what to do in 23 Q. MV0147
24 the future to make sure it doesn't happen again. 24 A. Correct.
25 Q. After you get Pam's response to your June 21 25 Q. Have you seen this document before, the
5585 '
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Page 152 §

I document that's been marked as Exhibit No. 117 1 A. 'That's fine; it was still the pilot's }
2 A. 1believe I have. 2 responsibility, so there seems to be a liftle bit of i
3 Q. This is a letter from Gary Alzola to the FAA; 3 blame shift here. If we want to take measures to make
4 correct? 4 sure it doesn't happen in the future, that's fine, but it
5 A. Thatis correct. 5 kind of seems like there is a little bit of, you know --
6 Q. And in that letter Gary Alzola performs a 6 what both of these cases have in common is that they G
7 self-disclosure of the two AD violations; is that right? | 7 appear - it happened over a weekend with a weekend
8 A. Yes. 8 mechanic on duty. They should have completed the AD when |/
9 (J. Itsaysinthe bottom of the first full 9 they did the daily since on 5/17 there was only 3.7 hours
10 paragraph, he says, the last sentence, he has 10 left (indicating). Well, that's kind of making excuses
11 investigated and found the following. Did Mr. Alzola |11 for the pilots or for the pilot that overflew it. If you
12 involve you in any way, involve you in any way in that | 12 want to just make sure it doesn't happen in the future,
13 investigation? 13 you know, just write recommendations to make sure it
14 A. Tdon't recall. 14 doesn't happen, don't fry to shift the blame.
15 Q. Did he seek your assistance? 15 Q. Are these recommendations in 1 through 3, are ,
16 A. Idon'trecall. He might have asked me for 16  these recommendations for the future? :
17 copies of the airworthiness directives since they were | 17 A. Ithink some of them are. i
18 keptin my office for the 25-hour inspection, not the i8 Q. Do you think they are appropnate g
19 daily; the daily the pilots kept. 19 recommendations for the future? .
20 Q. When you look down at the bottom of the first |20 A. Yes.
21 page, it says, The pilots all fully understand it is 21 Q. In your professional opinion as a mechanic, do i
22 their responsibility to monitor and comply with all 22 you believe that these procedures will prevent the
23  maintenance requirements - - 23 problem of overflying ADs in the future?
24 A. That's not what he told me that day, 5/17. 24 A. Ifthe pilots follow the procedures, yes.
25 Q. And Having said that, we have discussed some {25 Q. Now, as of the time of the accident in 2001,
Page 151 Page 153
1 procedures for better coordination with the mechanics to | 1 were you the only fuli-time mechanic at the hospital? !
2 help this situation, and he lists five procedures, Could 2 A. I was the only full-time mechanic until 2004,
3 you look at those procedures, please, for a minute. 3 fall of 2004. é
4 A. (Witness complies.) Iread them. 4 Q. And there was one or two part-time mechanics
5 Q. Now, you helped formulate some of these 5 that would help fill in during busy times?
6 procedures, did you not? 6 A, They were occasional, they weren't part time, 1
7 A. I don't recall, 7 Q. And I believe that it was your belief that -~ .
8 Q. Are some of these — 8 you wanted more help; right? =
9 A. 1don't recall, no. 9 A. No, I needed more help. I needed more help or i
10 Q. Are these your idea? 10 else I was violating a standard of the FAA's AC135-14 i
i1 A. Tdon't think so. 11 alpha, and I was violating the CAMTS recommendations for |]
12 Q. These aren't your suggestions? 12 certification of a mechanic having at least one day off
13 A. They are not. -1 did write or e-mail a letter 13 inany 17 consecutive days. ‘ %
14 to the pilots of what had to be done. It was a hard 14 Q. CAMTS, tell me what that is? ?
15 time, you could not overfly it and what could be 15 A. Creditation of ambulatory ~ I don't know, !
16 overflown because there was a window of grace that they | 16 it's a certification, they have a sticker on the side of -
17  would let you overfly it a little bit. ButI don't 17 the airplane. I don't have what the acronym means in
18 recall writing any of this. 18 front of me. I know that they had to go through a
19 Q. 1am not asking if you wrote them per se. 19 certification process in order to do it, in order to —
20 A, Well, Gary might have talked to mie and some of |20 in fact, one, they didn't want to let them fly into Utah i
21 my input might have been used, but [ didn't sit down and [ 21 anymore because they weren't CAMTS certificated. So ¢
22 typeit. |22 there is a certification and a process and rules that you i
23 Q. Do you agree with the gist of these procedures 23  are supposed to follow. :
24  for better coordination with mechanics to remedy the 24 Q. Isthat a pretty big deal for the hospital to z;
25 situation? 23 be certificated? . '
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1 A. You would have to ask Pam Humphrey or somebody | 1 maintenance events that were over 70 some hours each i
2 on the medical end of it, I don't know. They did it, so 2 event and some as high as 92 hours, and I was just
3 Timagine they thought it was worthwhile. 3 exhausted by the new helicopter and she wouldn't do
4 Q. And that CAMTS certificate -- 4 anything about it. She kept on ignoring me. Finally |
5 A, It's like C-A-M-P-T-§ - I don't know what it 5 wrote that document, MV033 and it said towards the end of |
& means. Ihave seen it before but it's just not in my 6 it that unless you want to pui it in writing that I work f
7 head right now. 7 more, I can't work any more than ten hours a day, six b
8 Q. What impacts did that certification process 8 days in a row, due to safety. If you would like me to |
9 have on maintenance -- Commission on Accreditation of 9 work more, please put it in writing. I was just E
10 Medical Transport Systems; does that sound right? 10 exhausted at that point. I didn't want to make a ?
11 A Yes 11 mistake, /
12 Q. CAMTS. I think it's CAMTS, CAMTS. What 12 MR. McFARLANE: Let's make this 12, i
13 impact did the CAMTS certification process have on your 13 {Deposition Exhibit No. 12 marked for j
14 department, on maintenance? 14  identification.)
15 A. Ihad to come up with, you know, what seemed 15 Q. Showing you what's been marked as Exhibit 12,
16 like at least seven policies to conform to their 16  is this the second document that you sent Pam that you .
17 certification requirements. Now, what those are | 17 just referred to? -
18 couldn't tell you. Iknow if I had my policy letiers, 1 18 A. No, I think this was the first. This was j
19 could probably name four or five of them because I made 19  after the first. She was asking me to -- it just
20 Life Flight policy letters to address what needed to be 20 seemed -- I was frustrated. She just seemed to be making |/
21 taken care of in order to be in compliance. 21 more work for me and I didn't have time to take care of
22 Q. Was the certification period, was it like 22 what I was needing to take care of to begin with,
23 every three years or something like that? 23 Q. Looking at her e-mail thread first, August 2, }
24 A. Ithink they came and reviewed every year. 24 2004, she writes, Mark, I need you to put together a 1
25 Q. Were there major inspections of the helicopter 25  justification for hiring another mechanic, including the
Page 155 Page 157 ,“
1 o be done by vou in conjunction with this certification? | 1 following: And it lists a bunch of stuff that she needs ;
2 A No 2 youtodo. Clearly she is responding to something. What |:
3 Q. What was it that was requiring a second 3 is she responding to, your first letter?
4 full-time mechanic, why was the workload increasing? 4 A, Istepped into her office several times and |
5 A. 1sent a letter to Pamn Humphrey, justification 5 verbally conveyed my situation, and I had sent her -~ or [
6 for hiring a second mechanic. I am sure you have it. 6 Ihanded her a document, I don't know which, stating that |
7  There it is (indicating), do you have MV0337. 7 we needed more staffing in the maintenance department. i
8 Q. Imight. Could I see that for a second, the 8 Q. So this e-mail from her dated August 2 could :
9 document you are referring to? .9 be aresponse to a verbal request for another maintenance ’!
10 {Document handed to Mr. McFarlane.) 10 person, full-time maintenance person? f
11 (. 1t's sort of an index -- 11 A. It was documented and verbalized Tam sure by~
12 A, It'sjust so I can find something, so I can 12 August 2 and she'might have even got the second one, but ||
13 find the more interesting documents. You can have a 13 Idon't know. }
14 copy, if you would like. 14 Q. S$o she asked you to put together a i
15 Q. Okay. When did you prepare thxs‘7 15 justification. She is putting together wage and salary. j
16 A. Maybe three or four days ago I have been - 16 And, you know, she talks about how it would be nice to §
17 about three or four days ago. 17  have two FTEs — and that's full time employees, I'm :
18 Q. Il make a copy of that at the next break. 18 taking it? “%
19 So you sent Pam a letier saying that you needed more 19 A. Yes, i
20 help. 20 Q. And the budget says they should only have 1.5, 3
21 A. It was a document, and I sent her two 21 A. ButIhad been talking about this to her all
22 different documents, I beheve One was earlier, 22 summer, and I was pretty frustrated and couldn't keep up. |[:
23 probably two or three months earlier in the summer of {23 Q. And in your reply to her you say, I don't have i
24 2004, and the last one, I had just had enough, 1 had 24  available time for this. Should I let work backlog more? é
25 worked, the way [ remember it, eight different 25 Working this much is a safety issue. You got mad when I ;
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Page 162 Page 164 I»
1 this was created after that e-mail and me being upset at electronic instrumentation and all sorts of electronics. ;
2 the airport because of something Pam said while I was It acted up quite a bit. It had air conditioning which
3 doing maintenance. the old one didn't have. 1t had a full auto pilot. And
4 Q. And you don't recall what she said that upset all these pieces and parts fail, and the more pieces and
5 you? parts you have, the more problems you have.
6 A. Tt is just going to get worse (indicating) was (). When did you take possession of the new
7 yourresponge. That upset me. And 1 am sure it had to aircraft, new helicopter?
8 do with staffing. A. Tt must have been, you know, October of 2003,
9 Q. And you don't recall what she said that was but I'm not certain. I'm pretty sure, though. Yes,
10 not true? because this is 2004. Yes, it was 2003, because the

f—
st

A, Well, it's probably in this document right
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September summary, I left for an airplane, to go pick up

12 here. the new airplane, or new helicopter, so it was about
13 Q. InNop. 137 October or late September, something like that.
14 A InPMCI71, I don't know. Iusuvally address Q. Was a second full-time mechanic hired?
15 things that I feel people say that are untrue, that A. Yes.
16 aren't true, I should say. Q. When?
17 {Pause in proceedings.) A. After my Justification For Hiring Additional
18 Q. The very back page, the last sentence of the Maintenance Staff, I also sent this letter I believe to
19 letter says, The only tools I have available is a lot of Audrey Fletcher and then I think Dave Perkins was hired
20 downtime o ensure adequate rest for the director of sometime in November, but I'm not certain,
21 maintenance, the only full-time mechanic on staff. What |21 Q. And he was hired as full time?
22 does that mean? 22 A, He was.
23 A, Well - 23 Q. Were you asking for a raise in this?
24 Q. What did you mean by that. 24 A, Twas not; I was asking for adequate rest and
25 A. - if we have an aircraft out of service 25 staffing. ‘
Page 163 Page 165
1 because it's required an inspection and I am exhausted, 1 1 Q. Lock at the second fo the last paragraph on
2 need to rest. If I am resting, the aircraft is not being 2 the last page. I says, I'll be more than happy to
3 prepared to be returned to service. 3 return to working long hours to get the job done when my
4 Q. The only tools | have available is a Jot of 4 staffing increases to meet the demand of an increased
5  downtime. 5 work load, and to compensate me for my increased days of
6 A. To enswre adequate rest for the director of 6 downtime maintenatice that 109E aircraft has added to our
7 maintenance, which is me. 7  operation. -
8 Q. Do you mean that you won't certify the 8 A. Okay, it's not monetary compensation, it's
9. aircraft to be ready to fly in order to have more off 9 time off compensation. Let's say -- the old helicopter
10 time? 10 took 25 days, 25 full 15-hour days out at the airport to
11 A. No, I meant that once I got to a point where I 11 keep it airworthy, Let's say the new aircraft, the 109E,
12 was exhausfed, I was going to take some rest; I was going 12 takes 50 days out of service out at the airport, 15 days
13 to rest before I worked on it anymore. 13 aweek - 15 hours a day. C
14 Q. Iam just having a hard time understanding how 14 When I am not out there doing maintenance on
15 downtime is a tool. How is downtime a tool? 15  the aircraft, I want some slack time to compensate me for
16 A. The only tool that I had available to me was 16 my efforts of being out there killing myself to get the
17 to rest. If Irest, the aircraft does not get repaired. 17  aircraft ready, fo the point -- not to the point of being
18 Therefore, the aircraft cannot fly. And if I don't rest, 18 unsafe.
19 1am unsafe. 19 And another, thing, too, is with two full-time
20 Q. Was this a particularly busy period of time? 20  mechanics, I had a lot of problems, if you read the
21 A. Summers usually are, but also the Agusta had 21 letter, of not having anybody to help me. So you have
22  many, many more inspection events that were scheduled and | 22 two occasional mechanics, they can come and or they can
23 required by the manufacturer. It had, you know -- the 23 go if they want come or help you or not help you, and
24 old Bolkow had fixed landing gear, this one had 24 then you are out there by yourself. Which was another
25 retractable landing gear. The new aircraft had fully 25 major issue. '
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Page 166

And on top of that, you are out there working
all these hours, you get done and you have nobody (0
relieve vou. You have two occasional mechanics that can
work or don't have to. So there is no compensation --
there is no time off, there is no -- it was horrible, a
horrible sitiation. How would you like to work 92 hours
one week and 50 hours the next just to keep things going
at the hospital. It was no fun. And Pam Humphrey
ignored it for months.

Q. Tell me about your involvement in procuring
the second aircraft, the Agusta.

A. You need to get a little more specific.

Q. You were involved in some negotiations
regarding that aircraft; correct?

A. Yes.

Q. Was your negotiations, your participation in
procuring or obtaining that aircraft or in maintenance
contract for that aircraft or what? What was yoeur role?

A. Inegotiated -- okay, we had concems of the
aircraft that we were looking at, we were looking at the
EC135, the 109E, and the 900, was it an Explorer? The
MD960 I think is what it was. But I had the position of
looking at the maintenance contracts and giving my
recommendation on what aircraft, you know, could work and
what couldn't work.

R =REr RN Ne SV NV S

Page 168

Tom Mortimer, Russ Wight, and myself, and at the end of |
the meeting point-blank I asked Russ Wight on two
separate issues, are we protected. One of them was ifa
mechanic works on the 109E, that is not school trained,
is it not true that all the money that we pay Agusta
Aerospace, they can keep the money and not supply any
service fo us?

What you are doing is you are paying $320 an
hour up front for every hour that the aireraft flies.
There could be, you know, 1,800 hours before the main
rotor gear box for $250,000 has to be replaced. So you
have given all of this money to them, and at any time
they could come out and say, well, the mechanics haven't
been school trained, such as either one of the cccasional
mechanics at the time, and even now they have Frank
Prickett and Chris Ogden working on the airplane that
aren't school trained, so still the money is in jeopardy.

Any time Agusta Aerospace says they don't want
to do the contract anymore, they can say, well, you have
nontrained mechanics, we are going to keep the $450,000
you gave us and we're not going to supply the future
maintenance that's coming due.

There were other issucs with, there was many
issues with it - 7

Q. Were your concerns primarily financial with
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Page 167

And the maintenance contract, the salesman
came for the Agusta 109E, they came and they gave me a
copy of the COMP contract. So 1 called Jim Minouge
back who was -- I guess he was head of customer service,
he ig the one that talked to me about the COMP contract,
So I called him back with all of these concerns because
the way the contract was written, it was unworkable as
far as securing the assets that we would pay to Agusta
Aerospace for all the maintenance, all the parts that
wore out, all the time life parts, all the overhaul
parts,

So Jim Minouge over the phone, you know, said
we can work this out, we will work that out, we will do
this for you, we will do that for you. And thén when it
came time to actually sign the contract, he wouldn't put
it in writing. And so I got involved with Russ Wight,
this was before Pam Humphrey had anything to do with it,
I got involved with Russ Wight and we went over the.
contract and Russ Wight totally agreed with me that there
were several aspects of the contract that would put the
hospital's money in jeopardy. And we were trying to work
it out and Pam Humphrey got involved and I believe she
told Russ Wight not to talk fo me anymore.

But I knew -- then we had a meeting after that
with the division manager, Cindy Richardson, Gary Alzola,

Page 169

respect to the COMP confract? i

A. Protecting the interests of the hospital.

Q. So your concerns with the contract were not
safety related?

A. No, but they were government waste issues.

Q. In your opinion, Portneuf by signing that COMP
contract would be putting its money at risk.

A. Assets of the hospital at risk, assets of the
county at risk.

Q. How did you become involved in the COMP
contract negotiations? Did someone ask you to become
involved? o :

A, It was 2 maintenance issue. Either we save
money for all the parts that are going to come due or we
pay for them as we go, and all of a sudden you get a bill
for a $250,000 transmission because it's timed out or
because if starts making metal, the hospital is not going
to like that, ‘

Q. How didyou become involved in it? Somebody
must have triggered that involvement.

A. [ have always been involved in it. T was
involved in the 105, we had a COMP confract for the
engines on the 105. So Ihave always been involved in
it, in that kind of an arrangement,

Q. Did you negotiate the COMP contract on the
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1 1057 1 A, Ithink it was just those three. ;
2 A, 1did. 2 ). Were you on the selection committee?
3 Q. With who? 3 A. Idon'tknow. Idefinitely attended some
4 A. With Rolls-Royce Allison. Allison, we paid X 4 meetings. [ would imagine 1 was considered to be on the ;
5 number of doflars per hour for the engines. And that was 5 selection committee. ¢
6 the helicopter that we bought in 1993. 6 {Deposition Exhibit No. 14 marked for j
7 Q. Who else from Portneuf was involved in the 7  identification.)
8 contract negotiations with Agusta? 8 Q. Showing you what's been marked as Exhibit 14 }
9 A. Gary Alzola. Gary Alzola pretty much was the 9  to your deposition, this looks like a memorandum or a :
10 main guy that handled the contract issues and I pretty 10 letter to Pat Hermanson from you. “§
11 much had to deal with, you know, when Agusta Aerospace 1 A, Yes,
12 didn't foliow through with what they had promised us, 12 Q. And there is no date onit. Do you know when
13 such as skis or whatever the issue was. 13 you did this? And I can’t read your MV number, it's
i4 3. How about Russ Wight, what was his 14 MVO --Tdon'tknow ifit's 11 or 77 or -- I can't read j
15 involvement? 15 itonmy fax copy. 17, 14 -
16 A. TI'm sure he looked over the contract, The 16 A, s MVOI1S, g
17 only time I was involved with Russ Wight was when we were } 17 Q. 187 :
18 talking about the TurboMecha engine, power by the hour 18 A, Ubh-hmh, I
19 maintenance plan, just like the COMP plan for the 109 19 Q. Do you know when you d1d this?
20 power. So lnegotiated the TurboMecha power by the hour 20 A. It was the fall, September—()ctober of 2004,
21 plan, too, with a lawyer at TurboMecha. 21 . Q. What was your purpose in sending this to Mr.
22 Q. Was this with - is this in connection with 22 Hermanson? ;
23 the Agusta belicopter? 23 A, T1had alerted the division manager, my :
24 A. Yes, but it has TurboMecha engines, so it's a 24  supervision may have just ignored it. There was problems |
25  separate manufacturer. 25  with the Agusta 109 aircraft, the helicopter. Agusta had f
Page 171 Page 173 |

1 Q. Separate contract, I promised that they would have a temperature problem -
2 A. You have TurboMecha engines put in an Agusta 2 fixed, and we had an opportunity to return the aircraft .
3 helicopter airframe, 3 to them since they had not had it fixed and it had been |
4 Q. Okay. And Russ Wight was involved with you in 4 over a year, actually two years that they had promised or :ﬁ
5 the turbo engine? 5 something like that. |
6 ~A. TurboMecha, yes, until Pam told him fo not 6 But, anyway, there was a window of opportunity |
7 talk to me anymore. So there were several issues left 7 for us to be able to go in there and hold their feet to 3
8 open that never did get resolved and I believe that Life 8 the fire and try to get them to fix the COMP contract so g
9  Flight -- Portneuf Medical Center lost money on that, 9 that the assets we had paid them and would in the future [
10 too, because [ was in the process of getting them to 10 pay them could be corrected so that PMC would be j
11 reword some of the contract as to what they had promised 11 protected.
12 me for betfer coverage, 12 Q. So what did you want Hermanson to do? b
13 Q. Who gave you the authority to negotiate on 13 A. To look at the contract and talk to Russ Wight :
14 behalf of Portneuf Medical Center? 14 and try to get an agreement with Agusta Aerospace fo
135 A. 1It's just what I did from the beginning. We 13 budge on the COMP contract in order to - since they i
16 needed a maintenance contract for any helicopter that we 16 didn't deliver on their side of the bargain on the k
17 operated. So I am the one that asked all the questions, 17 delivery of the helicopter, it could be returned to them - f
18 what were the terms of the contracts, made my 18 and a full refund. .
19 recommendations, who had the best terms, who had the best | 19 Q. Sothisisawayto negotlate, you wanted Pat f
20 products - 2( Hermanson to negotiate more favorable terms with -- i
21 ). Made recommendations to who? 21 A. To correct the problems with the contract.
22 A. Gary Alzola, Pam Humphrey, Ron Fergie; anybody 122 = Q. -- with Agusta to correct the problems, with :
23 who was on the selection committee. [ think it was just 23 what you saw as problems with the COMP contract? .
24 those three, though. 24 A, It's not what I saw, it was problems. .
25 Q. Who was on the selection committee? 25 Q. Looking at the bottom sentence here, if says, E
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Page 174 Page 176 ;
1 Why would anyone recommend that you sign this contract? | 1  all right if non AAC trained mechanics work on the
2 Someone should be held accountable. Are you talking 2 aircraft. .
3 about the COMP contract? 3 The next paragraph, My experience dictates we
4 A, Tam. 4 cannot trust what the AAC puts in writing let alone what |
5 Q. Was Pat Hermanson recommending that you do 5 is said verbally. We are paying for a service upfront
6 sign this contract? 6 that is not secure. Augusta can legally refuse to
7 A. Iden'tknow. Pat Hermanson I don't think was 7 provide the service we are paying for due to untrained I
8 even involved with any of it, he didn't know anything & mechanics working on aircraft.
9 aboutit. He was jusi told to sign this, in my opinion, 9 Is AAC Agusta?
10 I don't know. 10 A. Agusta Aerospace Corporation.
3] Q. Okay, someone should be held accountable. Who |11 Q. Ithoughtso. So why do you say you can't
12 should be held accountable? 12 trust what the AAC puts in writing?
i3 A. Someone should be. If they recommended to 13 A. There was a temperature problem with the
14 sign a contract that puts government funds in jeopardy, 14 helicopter that they said they would have fixed well
15 they should be held accountable. 15 before we bought the helicopter. It was going ona year |:
16 Q. Who was recommending that this contract be 16 from the time we took delivery of it and it still wasn't i
17 signed that would put the government funds in jeopardy? 17 fixed. So that was two years, and they had put in
18 A. Pam Humphrey for one. 18 writing, they had put that in writing. They hadputa
19 Q. So was it Pam and Gary and Ron? 19 lot of things in writing that they were going to give us
20 A, Tdon't know if Ron was at that — I don't 20 that, and give us this, and it was just a big fight the
21 know, you would have to ask then. 21  whole way.
22 Q. Was it Pam and Gary? 22 Q. You didn't trust AAC, I take it.
23 A. Pam was definitely pushing for it. 23 A, My experiences with AAC made me not trust what
{24 Q. How about Gary, do you know? 24  was said to me by some of them and even what was put in |/
25 A. My supervisor was Pam Humphrey. 1 didn't 25  writing, they didn't come through with a lot of things.
Page 175 Page 177 |
1 really talk about the COMP contract with Gary Alzola much | | Q. Pam Humphrey told you not to worry and that :
2 atall. I know Pam Humphrey was. I know we went o the 2 you could trust AAC? ‘
3 meeting and { made my arguments and they decided to go 3 A, Pam Humphrey put that in an e-mail, I can't
4 with it anyway. 4 tell you which one it is, but [ could find it if T had my
5 Q. So you believe that Pam should have been held 5 documents in front of me.
6 accountable for - 6 Q. You got a response from Hermanson.
7 A. Ithink Russ Wight should, 7 A. Yes.
8 Q. -- for recommending that this contract be 8 Q. And that was -- |
9 signed? 9 MR. McFARLANE: Let's make this 15. i
10 A. Idon't know; Ibelieve that the legal counsel 10 (Deposition Exhibit No. 15 marked for
11 should have made a bigger effort to protect the assets of 11 identification.) :
12 the county. 12 Q. You received that response from Mr, Hermanson; |
13 Q. So Russ Wight should have been held 13 correct?
14 accountable? 14 A. Yes,Idid.
15 A. Somebody should have. 15 Q. You discussed this response with Audrey i
16 MR. McFARLANE: Let's take a quick break. 16 Fletcher?
17 MR. POPA: We have reached the end of Tape 17 A, Yes, Idid.
18 No. 5. We are going off the record. The time is 3:06. 18 Q. You can look over that e-mail. I would like :E
119 (Short recess.) 19 1o know, how did you take this e-mail to mean, what was i
20 MR. POPA: Back on the record, Tape No. 6, the 20  its meaning to you? g
21 timeis 3:07. _ 21 A, Itsecemedtometo--I really didn't believe :
22 Q. Looking at the second to the last paragraph on 22 that Pat Hermanson had even written it. I even told i
23 the first page of Exhibit No. 14, actually the third to 23 Audrey Fletcher the same thing. ' ’*
24  the last paragraph, says, Pam Humphrey told me not to 24 Q. Who did you think had written it? i
25 25 A, It sounded like something Russ Wight and Pam
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1 helicopter. I argued against the contract for several chief financial officer or something like that. I'm not
2 reasons before it was entered into. .1 was removed from sure of his name. | read it the other day, but [ don't j
3 any decisions concerning the COMP agreement by Pam recall.
4 Humphrey and reprimanded for my position verbally and in Q. Would this have been in the fall of 20047
5 writing. Russ Wight stopped returning my calls and A, 2004, veah.
6 e-mails. Q. Presumably before September 16, would thatbe |-
7 Did you write that? right? September 16 is the date you have got a letter %
8 A. It's possible. from Pat Hermanson.
9 Q. Then you talk about the dollars expended, and A. 1got the Pat Hermanson letter after | sent ;
10 you said, I feel we have an opportunity o persuade this to Ron Cooper. e

f—y
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Agusta Aerospace Corporation to make changes to the
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12 contract to secure the money we are paying them. 1don't been sometime before September 16; is that right?
13 trust the representatives from AAC. They have lied to A. The Ron Cooper letter was sent before the
14 us -- they have time and again lied to us about numerous e-mail to Pat Hermanson. The Ron Cooper letter was sent |
15  issues. before the e-mail to Pat Herrnanson about the COMP
16 Does that sound that you wrote that? contract. '
17 A. 1If's possible. Ican barely read this. Q. Was it sent before the letter from Pat
I8 Q. Tt's pretty small. So you are not sure Hermanson to you on September 167
19 whether or not this was part of an e-mail you sent to Pam A. Well, I sent the e-mail to Pat Hermanson and
20  Humphrey - then he sent the letter back to me. ‘
2 A, 1find it very odd that the text would be a 21 Q. Right.
22 different size. Not that -- what | can read here sounds 22 A. But this was sent before cither one of them.
23 like something I would write. 23 ). The letter to Ron Cooper was sent before
24 Q. Buf you are not sure one way or the other? 24 either one of them.
25 A. I'mnot. ' 25 A. If youread this, it says, There isa
Page 183 Page 185
1 Q. Can you think of any reason why anybody would | 1 September 30 deadline approaching because the ISA plus
2 phony up an e-mail from you to Pam Humphrey? 2 30, which is a temperature issue, has not been resolved
3 A. Tdon't know. Itis true, though, that she -- 3 by AAC. 1 will be giving the adminisirator my opinion of {i
4 well, I don't know, I don't know. 4  the maintenance departiment position regarding operating a
5 Q. Who is Ron Cooper? 5 109E aircraft. So it was written before that.
6 A. Salesman for Agusta Aerospace. 6 Q. Looking at 17, about two thirds of the way
7 Q. Hereis a letter - 7 down there is a paragraph that starts out, The second
8 MR, McFARLANE: Let's mark this 17. 8 intolerable issue with COMP is the statement that the
9 Q. -- to Ron Cooper from you. 9 aircraft will only be maintained by mechanics who have
10 (Deposition Exhibit No 17 marked for 10 satisfactorily completed the 109E maintenance course
11 identification.) Il conducted by AAC.
12 Q. There is no date on that letter. Do you know 12 What's the first intolerable issue with COMP?
13 when you wrote this? First let me ask you, did you write {13 A. When [ reviewed the contract per section
14 this? 14 2 Covered Components if states that no components other
15 A. I believe so. 15 than those identified in exhibit 1 shall be eligible for
16 Q. Do youremember writing a letter to Ron 16 coverage under this agreement.
17 Cooper? 17 Verbally they came out, marketed this COMP
18 A, Ido. 18 program that every part on that helicopter that was over
19 Q. Following a visit apparently, saying I enjoyed 19 $100 would be covered. Then when it comes time to sign
20 our visit last week? 20 the contract, they say, no, only components in -- I don’t
21 A. ldo. 21 know what that section was called, like A or something
22 (. Do you know when this letter was written, 22 like that, but they weren't all listed. And I wanted
23 approximately? 23 them to list or put a statement in the covered components
24 A, 1t was sent to Ron Cooper right before I sent 24 section of the COMP contract that stated how they
25 the e-mail to Pat Hermanson and Cal - is it Cal? CFO, |25 marketed the contract. And they weuldn't do it. They
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Page 186 . Page 188 I:
1 did add quite a few, but they still wouldn't quzte get it 1 youare alluding to? ;
2 done. 2 A. Yes. l
3 Q. Were you instructed to send a letter out to 3 Q. Now, who was the admmlstrator you are talking 3
4 Ron Cooper by anyone or did you make this -- 4 about, is it Hermanson?
5 A. Ron Cooper -- 5 A. Pat Hermanson, That's who I'sent it to. :
6 Q. Letme finish my question. It's making it 6 Q. Let's talk about this ice on the rotor blades
7 hard for the court reporter. All right? 7 issue that seems to have been kind of a big issue leading |
8 A, Yes 8 up to your termination. Is that your sense of things?
9 Q. Were you instructed to send a letter to Ron 9 A. Actually it wasn't a big issue until it ;
10 Cooper at Agusta by anyone at the hospital? 10 snowballed that way because of actions of people that ¢
il A. Iwasnot 11  handled it, But go ahead. i
12 . Did you send a copy of this letter to Ron 12 Q. What's your perception of the snowball that
13 Cooper to anyone else at the hospital? 13 you just described?
14 A. 1don't recall. 14 A. Let's talk about it and you will find out. .
15 Q. Now, down here on the third to the top, from 15 Just, to start off with, Ron Fergie investigated the %
16 the bottom paragraph, excuse me, it says, We are told not {16  matter, later in a meeting he tells me -- later I asked
17 to worry AAC will take care of us. But AAC has made 17  him about it, after  had told him, maybe.a week or so
18 promises on other issues they have not come through with, |18 later, and he said, oh, it was nothing. I kind of let it
19 such as ISA plus 30. 19 go.
20 A. ISA plus 30 is [ believe at this altitude that 20 Later on in a 2/28/05 meeting Ron Fergie says,
21 you couldn't fly the helicopter if it was over 96.6 21 we-were talking about -- it comes up again because he has |
22 degrees, something like that. So, therefore -- luckily 22 done something similar to that, so the issue was brought
23 we had a cool summer and there was only a couple of days |23 up again, and he says, oh, Greg Stoltz told me it was
124 it got over that, but a lot of summers it gets in the 24 just frost. And Isaid, no, Greg Stoltz never said it :
25 100s and you couldn't fly the helicopter when it was like 25 was frost on the rotor blades when Barry Neilson flew it 4
Page 187 Page 189 ‘
1 that. So that's what the problem was, 1  in October of 2004 and I will get it in writing. So
2 And they had promised it would be fixed before 2 that's where it went from there. And then I did get it
3 we even picked up the helicopter, and here it is, we have 3 in writing.
4 almost had it a year and they still haven't fixed it. 4 But, you know -- go ahead, ask your questions.
5 Partof the contract that we signed that Russ Wight 5 It was just the mishandling of it, that's how it got «z
6 negotiated, Gary Alzola, was that we could give the 6 blown out of proportion. If it would have been handled |\
7 helicopter back if it wasn't fixed. Therefore, we had a 7 above the board and it didn't happen again, I wouldn't
8 window of opportunity to fix the COMP coniract. 8 have brought it up again.
9 Q. At the very last paragraph on the second page 9 Q. Do you believe that Barry Neilson, took off z
10 you say, There is a September 30 deadline approaching 10 with ice on the rotor blades? :
11 because the ISA plus 30 issue has not been resolved by I A. Alll can say is that Greg Stoltz told me he
12 AAC. I will be giving the administrator my gpinion of 12 did, and Greg Stoltz documented that he did. i
13 the maintenance department's position regarding operating | 13 Q. Did Greg Sioltz see it take off with ice on {
14 the 109E aircraft. I will turn in my opinion to the 14 the rotor blades? :
15 administrator by the 15th of September so he has time to 15 A, According to his letter, he says he did. -
16 decide if we will continue to operate a 109E, 16 According to his verbal testimony to me the first of
17 Are you giving AAC a deadline to change the 17 November of 2004, he told me he watked out and saw the |2
18 contract -- 18 helicopter flying away. f
19 A. Tam just telling AAC what ] am going to do 19 Q. Do you know how far he was from the helicopter |
20  what] am going to recommend, if they don't -- you know, 20 when he saw it flying away? i
21 they asked me what they could do for me as a maintenance | 21 A. You need to get Greg Stoltz on the stand for ﬁ
22 department, and I told them. 22 those questions. I can't answer it.. ;
23 Q. Soif they changed the terms of the COMP 23 Q. I'm just asking, you talked to Greg Stoltz, 3
24 contract before the 15th of September, then you wouldn't |24 Greg Stoltz has talked to you about the incident, what |
25  tumn in your opinion to the administrator; is that what 25 did he tell you? “‘
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i A. ltalked to Greg Stoltz about the incident 1 didn't put the covers on and wipe the blades down and R
2 November 1, 2004. | asked Greg Stoltz to put it in 2  make sure that the aircraft was airworthy, so it was
3 writing right after the meeting of 2/28/05, which Greg 3 unairworthy all night long.

4 did. Which I believe his letter is 3/1/05, I am not 4 Barry comes in, doesn't do his preflight
5 certain. That's all I have ever talked to Greg about it. 5 inspection, Greg Stoltz comes in, I am not sure, he never |2
6 Q. Did Greg ever tell you how far he was from the | 6 puta time, but I would guess it would be after 9:00,
7 aircraft when he saw it taking off? 7 justknowing the time Greg usually came in. So thereis i
8 A. He said hie came out of the hospital and the 8 the aircraft from the time Barry was supposedto do a
9 helicopter was flying away. . 9 preflight inspection at 7:00 in the moming until Greg
10 (). How far from the hospital is the helicopter 10 finds it unairworthy and he is deicing the aircraft and
11 pad? 11 trying to get it ready. .
12 A. It's right there. You walk out the front door 12 He told me that morning that he tried to go --
I3 and it's 100 feet to the corner, 150 feet maybe -- no, 13 ' he needed something from the maintenance office, he went |-
14 not even 150, less than 100. It was reported to me that | 14 downstairs, called Barry, came right back up and it was
15 Barry Neilson flew the helicopter with ice on the blades. | 15 less than five minutes and Barry Neilson was flying away.
16 Not only verbally but in writing. 16 Q. He told you that it was less than five
17 Q. So when Stoltz first told you about that, he 17 minutes?
18 said, hey, I think Barry took off with ice on the rotor 18 A. Yes, he did. The reason was, the reason I
19  blades? 19 know that is because -- he went downstairs, {old me he
20 A. He didn't say think, he said Barry flew the 20 went to call Ron Fergie. My maintenance policy letter
21  helicopter with ice on the main rotor blades, he didn't 21 is -- I can't tell you which one -- states that if you i
22 say I think. ) 22 find the aircraft in an unairworthy condition, that you i
23 Q. Sohe told you that Barry took off with ice on 23 must immediately notify dispatch and record the i
24 the rotor blades. 24  unairworthy issue in the maintenance logbook to stop an }
25 A. Yes. 25 unsafe flight from occurring.
Page 191 Page 193 [/
1 Q. And what did you do? 1 Greg Stoltz didn't do that, and 1 asked him .
2 A. What did 1 do? 1 hemmed and hawed for about 2 why, and he said, well, I just went downstairs and it was |
3 two to three weeks because of all the issues that T had 3 less than five minutes. So I didn't get real upset about
4 brought before that weren't handled very well, And ] 4 it, but it was wrong. 3
5 finally decided -- Gary Alzola was on at first and I just 3 Q. So Stoltz had written in the logbook like he \
6 couldn't bring myself to tell Gary. 1 just didn't need 6 was supposed to -- :
7 the aggravation with everything else that had gone on, 7 A. Hedid not. It's required, too -- Greg Stoltz ;
8  with Pat Hermanson and Pam Humphrey trying to workme to §{ 8 was doing a daily preflight inspection and if you are
9 death. Finally I told Ron Fergie, the safety officer, 9  doing an inspection, according to Part 43, FAR 43, which |
10 and, you know, as I usually expected, I got that it was 10 is Federal Aviation Regulations, 43, it's either .11 or :
1t nothing as a response from Ron Fergie after his 11 .9, that you must write up -- if you find an aircraft
12 investigation. _ 12 unworthy, that you must write that aircraft up as
i3 Q. So Ron Fergie did an investigation and told 13 unairworthy, and Greg Stoliz didn't do that.
14 you it was nothing. 14 Q. Ifhe had done that, he would have putitin
15 A. He did. 15 the logbook; correct?
16 . Q. And then what did you do? 16 A. Correct.
17 A. Tmade recommendations that - well, actually 17 Q. And Barry Neilson would have seen it in the
18 about the same time I was requested -- we had a new 18 logbook and wouldn't have taken it out.
19  helicopter, we didn't have a policy on how to keep it 19 A. T would hope so. But still what he should
20 protected for the winter, so Gary Alzola had asked me to 20 have done is went and told dispatch and that way 1
21 send him some recommendations. 21 everybody gets told. The dispatch will not let the :
22 So my recommendations also included wiping the 22 helicopter take off. They are the ones with the control.
23 main rotor blades down, instailing the blade covers, 23 The helicopter doesn't just fly away and the dispatcher
24 because that's what had happened the night before Barry 24 doesn't know about it. They are the control center.
25  had flown with ice on the blades, was that Ron Fergie 25 That was my policy. But it was also to write
267 49 (Pages 190 to 193)

BUCHANAN REPORTING SERVICE
(208)233-0816




@Jg’(}

VAN v. PORTNEUF MEDICAL

Deposition of:

BUCHANAN REPORTING SERVICE

B B e Tt B N S O e S R DY e A TT PP

May 24, 2007 MARK C. VAN
Page 194 Page 196 {
1 it up, and Greg didn't do that. He went downstairs and 1 isane-mail, if's an attachment to an e-mail that I sent f
2 said -- he called Barry and came straight back up and it | 2 to I believe Gary Alzola and I believe also to Pam |
3 was less than five minutes, but, you know. Soit's . 3 Humphrey about Ron Fergie placing -- and also instructing |
4 Greg's fault that it happened and it's also Barry 4 ajunior pilot to place main rotor blade covers over i
5 Neilson's fault that it happened, because he didn't do a 3 unairworthy main rotor blades. .
6 preflight at 7:00 in the morning. 6 So he placed main rotor blade covers and told
7 1t's also the pilot who is on duty the night 7 Chad Waller to stop wiping the blades down: Look, the *
& before, who didn't keep the aircraft covered and 8  snow comes right off when when you slide the blade covers |
9 protected and left the aircraft out of service all night 9  on, which it didn't. The next morning 8:45, here [ am, 1
10 and decided to sleep through the night, 10 go to do an inspection, I pull the blade covers off and 4
11 Q. Now, if | understand this correctly, then, 11  there is ice and snow underneath the blade covers. ;
12 it's an FAA violation to take off with ice on the rotor 12 It may not be an FAA violation but it's :
13  blades; correct? 13 povernment waste to leave the aireraft out of service all
14 A. 135227, 1 believe, yes. 14 night in an unsafe condition, they are unairworthy. You i
15 Q. Itis notan FAA violation, as [ understand 153 cannot fly an aircraft even with snow adhering to the ‘
16 it, and fell me if this is your understanding -- I'l 16  main rotor blades regardless if it had froze yet. :
17 rephrase the question. It's a terrible question. 17 Q. Did that also mean that you had to deice the .
18 It's not a violation, an FAA violation, for a 18  aircraft? ' 3
19 helicopter to have ice on the rotor blades on the helipad |19 A. Yes, it took about 45 minutes to deice. Ron
20 without taking off? - 20 Fergie helped me deice it.
21 A. No. . 21 . Q. This letter to the FAA, MV015, when did you i
22 Q. Is that correct? 22 send that to the FAA?
23 A. That's correct. 23 A. 1swear you already asked me this. I believe
24 Q. Now, if Stoltz had either put the aircraft 24 it was the fall of 2003, but I'm not certain. Lynn
25 down as unairworthy in the logbook or told the 25 Higgins can tell you when he received it. I just don't
. , Page 195 Page 197
1 dispatcher, Barry Neilson could not have taken off; 1 know. ,.
2 correct? 2 Q. This letter here, the ﬁrst page of No. 18
3 A. That's correct. -3 says, In early November, 2004 -
4 Q. Now, do we know how much ice was on the rotor 4 A. Where are we at? ‘
S blades when he took off? 5 Q. -- Greg Stoltz - :
6 A, It's documented in Audrey Fletcher's sequence 6 MR. NIELSON: No. 18. |
7 of events, and I believe she said two or three 7 A. O, this one here.
8 centimeters as to Greg's testimony. But you would have 8 (J. - a maintenance employee of mine contacted ;
9 to look at that document. 9 me. So we are writing somebody about this ~- :
10 Q. Ontwo of the rotor blades? 10 A. Oh,itkind of looks like an FAA letter. It .
11 A. The letter states that two of the inain rotor 11 might have been after I was fired that I sent it because .
12 blades were almost deiced. He turned the two that were 12 1did send copies of different things. It might have
13 almost deiced out of the sun to put the ones that were 13 been that letter to the FAA after [ was terminated.
14 still iced in the sun. And so all four blades had ice on 14 Q. After you were terminated. The letter you
I5 them. 15 sent after you were terminated, what date did you send
16 MR. McFARLANE: Let's make this No. 18, 16  the letter to the FAA, do you remember?
17 please. 17 A. Tdon't.
18 (Deposition Exhibit No. 18 marked for 18 Q. In this letter, down at the bottom, the second
19 identification.) 19 to the last paragraph, it says Every time [ bring up
20 Q. What'is Exhibit No. 18, Mr, Van? The second 20 safety -- I have a bad attitude about the lack of safety
21 page is deted February 1, '05. The first one, I would 21 and accountability of pilot safety violators in the Life
22 like to know who it's directed io and about when you made |22 Flight department. Every time I'bring up safety issues
23 it, if you did in fact create this document. | 23 involving pilots, I am blowa off, Or worse threatened or :
124 A. Thisis to the FAA, I betieve. T believe this 24 my house dive-bombed at 6 a.m. on a Sunday moming. When 3
25  is part of MVQ15, this first letter. The second letter 25 1bring up a safety issue wiih the pilots [ plan on being :
568
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I it off and pulling the cover on and Ron said, aw, you I A. Tbelieve there is a violation of a standard 4
2 don't need to do that, look, snow just comes right off 2 to leave the aircraft in an unairworthy condition, :
3 when vou pull the covers on. 3 expecting to immediately at a moment's notice jump in
4 Q. Pull the covers on or off? 4 that helicopter and fly off. Ibelieve it is violation -
5 A. Pull the covers on. 5 to the NTSB's recommendation to the FAA. And thatisa |
6 Q. Did you discuss this issue with Ron? 6 standard. fi
7 A, 1didnot. 7 Q. Let's talk about FAA regulations. '
8 Q. Did you say, Ron, you got it wrong? 8 A. Okay.
g A. Ttake that back, because he was there that 9 Q. Isit true that it's not an FAA violation?
16 morning deicing it and, yes, I did start discussing it 10 A, If's true.
11 with him until he started raising his voice. That's 11 Until you take off with ice or snow on the
12 where I stopped talking to him. 12 rotor blades” ‘
13 (3. What did you say and what did he say until the |13 A. Tt depends. Ifis not a violation if nobody
14 point where he started raising his voice? 14 sees it. If somebody sees it, if somebody is inspecting
15 A. Something to the effect that you should have 15 the aircraft and they see it and it's unairworthy and
16 wiped these blades down before you put the covers on. | 16  they don't do anything about it, it is a violation. And
17 There is no reason to put covers on over snow covered | 17 Ron Fergie should have done his 7:00 preflight inspection [
18 blades. And right about that time he got real, real 18 on 2/1/05 and found that ice underneath the main rotor |
19 angry, and I was just helping him deice the aircraft and [ 19  blade since he is the one that put it underneath there
20  didn't say much to him after that. 20 and realized that he was being negligent and didn't do
121 Q Putting covers on rotor blades that have snow |21  his job. _
22 orice on them is not an FAA violation, is it? 22 (Deposition Exhibit No. 19 mark for "g
23 A. No, but it's a safety issue, and it‘s a 23 identification.)
24 government waste issue, too. 24 Q. Have you seen this e-mail from Gary before,
25 Q. Isn't it true that is not -- it is not a 25 Gary Alzola? 2
Page 203 Page 205 [
1 violation of the FAA unless the aircraft takes off with 1 A. Oh, yeah.
2 ice or snow on the rotor blades, is that true? 2 Q. There is some language written in pencil, and
3 A. It may not be a Federal Aviation Regulation 3 1 guess I am wondering, did you write that, that !
4  violation, but it is a violation of a standard. In my 4  handwritten --
5 research recently I came across a document by the NTSB, 5 A. PMC149 is not a document that [ gave you. I
6 recommendations to the FAA, and one of them is that ali 6 have this document but it has an MV pumber, [ put an MV f,
7 Part 91 flights be restricted the same as 135 flights to 7 number on it.
& avoid future accidents. 8 Q. Did you write pilot in control on that?
9 The. second was, the second had to do wzth risk- 9 A. ldid not. :
110  management, which definitely would include installing 10 . This is a letter to you or an e-mail to you ?
11  main rotor blades over unairworthy covers ——or covers 11 and Pam from Gary Alzola dated February 17, '05. He is ?
12 over unairworthy blades because, you know, you include a | 12 addressing your e-mail. Do you know which e-mail of /
13 second person in the pilot's decision making to make sure | 13 yours he is addressing? -
14  that they are making the right decision. And I 14 A. He is addressing Exhibit 18 - 3
15 definitely believe that a standard would be violated by N Q. The second page? ;
16 doing that. 16 A. No, no, no, where is that one, where is the
17 Q. By putling covers on snow covered rotor 17 one that -- he is addressing the 2/1 - gl
1§ blades? _ 18 Q. That's 18, Page 2. g
19 A. No, on unairworthy main rotor blades. They 19 A. Yes, you are right, you are right. Heis 1‘%
20 are snow covered but they are unairworthy. Unairworthy, |20 addressing PMC0134. _ E
21 vou can't fly it that way. 21 Q. Now, he says in Paragraph 2 he says, As long §
22 Q. There is no violation -- is if true, that 22 as the aircraft is parked out in the elements, there will |
23 there is no violation until the aircraft takes off? 23 be times when it's not flyable. It's always been that :
24 MR. NIELSON: I think he just answered that, 24  way and will continue during our Idaho winters. We will [}
25 A regulation or a standard, what are you asking? 25 do what is practical fo minimize these situations,
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1 Do you disagree with his statement that as 1 identification.) 3
2 long as the aircraft is parked out in the elements there 2 A. No. 24 is a letter that I never finished and ﬁ
3 will be times when it's not flyable due to ice, snow, 3 27 is my termination document from Portneuf Medical ||
4 frost, et cetera? 4 Center, and this definitely isn't 27, I would say it's
5 A, I think that there are occasions, very, very 5 24. That's the one I told you about that I was writing
6 limited occasions where an ice storm would move in and 6 that I never finished, it's an incomplete draft. If has
-7 everything would freeze just instantly and you have no 7 my thoughts post meeting with Gary. It is convoluted, §
8 time to do anything about it. But to put main rotor 8" drafting stage, never finished.
9 blades covers over unairworthy blades and to leave that 9 Q. So this reflected your thoughts but you ;
10 all night and to sleep through the night, that's not 10 never --
11 practical. A 12-hour shift worker sleeping through the 11 A. Well, I never really put them together. I .
12 night, letting the aircraft, a multimillion dollar 12 just put a lot of thoughts down and tried to make sense
13 aircraft go out of service so that you can't use it, 13 of what actually happened because -- all of a sudden
14 causing government waste, is not practical. 14  Barry threatened me and things are going on, this doesn't ||
15 Q). Paragraph No. 3 says, We appreciate advice and 15 make any sense to be treated this way. This is wrong. %
16 information from the mechanics and crew members in regard { 16 Q. So this is a draft that wasn't sent to I
17 to any condition or situation that may affect aircraft 17 anybody. ?i
18 airworthiness. However, only the PIC -- is that p1lot in 18 A. That's correct. Look at the second page, Ask i
119 charge? 19 Barry who sent them to him or shared their content. What |
20 A, Correct. 20 - was their motive? It was just a bunch of questions, just |
21 Q. -- has the responsibility and authority to 21 abunch of paragraphs and sentences trying to make a
22 determine aircraft airworthiness. Do you agree with that 22 sensible document out of it and I never got far enough to
23 statement, only the PIC has the responsibility and 23 even decide who I would send it to. ‘ -
24 authority to determine aircraft airworthiness? 24 Q. On the second page there is a paragraph that I
23 A. FAR, Federal Aviation Regulation, 43, I think 25 says, I would like to know, and the second sentence of
Page 207 Page 209 i;
I it'sllor9, 9or. 1%, but, anyway, as I earlier told I that sentence says, Maybe our pilots are too sensitive. Z
2 you, if a mechanic doing an inspection finds an 2 Did you feel that the pilots were too sensitive? ;
3 unairworthy item on an aircraft, he must make a logbook | 3 A. Youare taking it out of context, though. 1
4  entry that that aircraft is unairworthy. He is therefore 4 would like to know what I did directly to make the pilots ||
5 required per FAR, the FARs, to determine the aircraft is 5 unsafe. They were telling me in the 2/28/05 meeting that |
6 unairworthy. 6 I was making the pilots unsafe by raising safety issues. é
7 Under Part 135.427, and 1 might have it wrong, 7 The next sentence, So if someone raises a safety issue,
8 but it says that an inspection party, an inspection team 8 the pilots are now unsafe. The next sentence, Maybe our t
9 cannot be reprimanded -- not reprimanded, they used a 9 pilots are too sensitive, It was a draft. i
10 word of -- nobody can overturn what -- how they have 10 MR. McFARLANE: Let's make this one No. 21. f;
11 inspected the aircraft and determine if something is 11 (Deposition Exhibit No. 21 marked for i
12 unairworthy unless it's the director of maintenance or 12 identification.)
13 somebody who is over the inspection team, 13 Q. Still another document with cut-off MV u
14 And I wish I had the document in front of me, 14 numbers. ¢
15 butldon't haveit. But I will . 15 A. Okay, would you like to know what this is?
16 Q. So you disagree with that statement? i6 Q. would. :
17 A. Totally. It's not even correct, not even 117 A. This is -- after the April 4, 2008, meeting ,
18 close to correct. Countermand is the word they use, no 18  with the human resources, and here is a problem because [ §
119  one can countermand an inspector's decision, unless they |19  am not certain of April 4, because PMC and their <§
20 are over the inspection team. 20 attorneys would not send me the e-mails I asked for,soI i
{121 MR. McFARLANE: Let's look at thi$ next 21 am not certain that it was the 4th of April of 2005 when
22 document, No. 20. This 1s another one of those MV 22 this meeting took place. "‘
23 documents that you can't read the top of. It might be 23 These are questions I was going to ask Audrey
24 27, but I'm not sure, Can you identify this document? 24 and her supervisor about the way the meeting was
25 (Deposition Exhibit No. 20 marked for 25 conducted. T felt it was a very, very poorly held :
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Page 210 Page 212

1 meeting where people were allowed to say things that were 1 Page7, it's a 10-page document, I believe, it's a PMC

2 childish and mean spirited like as let's see if we can 2 document, it states that Ron Fergie had given a copy of

3 make somebody -- Mark lose his temper. And I wasn't 3 that e-mail to Barry Neilson, and that's what inflamed

4 going to buy it. [ wasn't going to buy it. But that's 4 Barry Neilson to come out and threaten me.

5. what this document is about, is questions that I never 5 A private e-mail about a safety concem from

6 gotto ask Audrey Fletcher and her supervisor as to how 6 the director of maintenance to the director of operations

7 and why she conducted this meeting this way and why Iwas | 7 was given to Barry Neilson, who everybody knows has a bit

8 treated this way. § ofatemper, and he came out and threatened me on the

9 Q. And the meeting that you are referring to, 9 helipad. And he didn't say a lot.

In Audrey Fletcher's sequence of events, on

10  again, is an April - 10 It was 2/25/05 when it happened, it was
11 A. To the best of my recollection, it would be i1 probably the middie of the day, a little bit later,
12 April 4, 2005, but, like I said, since the e-mails were 12  afternoon a little bit. But I was out ihere doing
13 never produced, I cannot confirm that. It was a meeting 13 documenis on the top of my tool box, my roll-around, and
14 called to talk with Barry Neilson, myself, and Audrey 14 Barry came out, and I am writing and not really paying
15 Fletcher, and when 1 got there, Pam Humphrey and Gary 15  too much attention to Barry.
16 Alzola were there. Kind of a free-for-all after that. 16 And he comes out and he's going, he gets
17 Q. Was this the meeting to discuss - 17 pretty close to me and he goes, you are making this
18 A. Barry Neilson threatening me. 18 program go down the crapper. 1 just kept on writing, I'm
19 Q. Barry Neilson threatening you. Tell me how 19  going I don't know what you are talking about, Barry.
20 that came about -- 20  And he says L am tired of all these e-mails and stuff
21 MR. NIFLSON: Barry Neilson threatening him? 21 flying around. And actually I think he said both of
22 MR. McFARLANE: That's right. 22 those sentences before I said I don't know what you are
23 A. Where should we start. Okay, we went over the 23 talking about, Barry.
24 letter from Gary Alzola - Gary's e-mail response which 24 And that's when he turned around and stomped
25 was, what, the 17th of, the 17th of February of 2003, I 25 off the helipad, he slammed the gate, and he bellowed,
Page 211 Page 213
"1 e-mailed Gary back and my words on the original e-mail |. 1  well, you are going to find out, and he stomped on down
2 were in blue and I just put paragraphs in between his 2 the pad. And that was the threat. My heart was racing,
3 paragraphs and responded to each paragraph that he had. | 3 I was like, whoa, what did I do.
4 It's MV022. You should have that. 4 Q. What did you take to mean you are going to
5 At the beginning of that letter, or the 5 find out? & _
6 e-mail, it starts out with something to the effect let's 6 A. It was a veiled threat, I have no idéa what he
7 get back to the beginning about Barry flying with ice on 7 meant. He was open to any kind of an interpretation. |
8§ the blades in October of 2004. This was a private e-mail | 8 don't know what he meant. I know he was mad and he
9 to Gary Alzola. And in every paragraph that he made I 9 didn't tell me what. Heck, I didn't know what was going
10 had several paragraphs countering what he had said in his [ 10 on. I didn't have a clue. I didn't have a clue because |
+11  e-mail that we just went over, which would have been 11 Ididn't e-mail him, Ididn't tell him anything. Ihad
12 Exhibit No. -- is that 19? Yes, Exhibit No. 19. 12 no discussions about the ice with blades -- ice on the
13 So at the very beginning I believe what made 13 blades. .
14 Barry mad was that I said let's get back to the 14 MR, McFARLANE: Let'stake a brief break, go
15 beginning, because something similar to what Barry had | 15 off the record.
16 done, which was not do his preflight -- of cowrse the 16 MR. POPA: Going off the record, the time is
17 helicopter wasn't full of ice on the blades but the same 17 4:06, end of Tape No. 6.
18 scenario was set up, aircraft left out of service all 18 (Short recess.) .
19 night with ice on the blades, unairworthy, with the 19 MR, POPA: Back on the record. The time is
20 exclusion of nobody flew it. 20 4:14. This is the beginning of Tape No. 7.
21 So I said let's get back to the beginning, and 21 Q. Mr. Van, you were telling me about Mr.
22 I made an example of the instance of Barry, but I did not |22 Nielson's, Barry Neilson's threat to you on February 25
23 e-mail it to anybody but to Gary Alzola, it was a private {23 of 2005 and you stated he went off the helipad, he closed
e-mail to Gary Alzola. 24 the gate, and did he shout at you?
25 A. I'd say he bellowed.
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1 Q. He bellowed at yvou, Youare going to find out. | 1 Q. I doesn't look like it.
2 A. Yes. I wouldn't say it was actually a shout, 2 A. Ttis all Gary's text on that page and then :
3 it was a very loud gruff voice. 3 the next paragraph on the next page, The statement it
4 Q. You are going to find out? 4 might be better just to leave the covers off and deal
5 A. "You are going to find out" and he was quite 5 with the ice or snow when the weather permits. The
6 aways away from me and he was still quite Joud. You | 6 problem could have been taken care of when Chad and Ron i
7 could tell he was just as angry as he could be. He 7 were putting the blade covers on. Chad was willing to
8 slammed the gate, and he was ina huff. lamjustina | 8 put forth the effort. That is mine. .
9 mystery going what did I do, I didn't do anything. 9 And then down to 2, 2 is Gary again. And then i
10 'QQ. Did he specifically threaten you with 10  the next paragraph after 2 is mine. 3 is Gary's. The
i1 violence? Il next paragraph after 3 is mine, This statement is pure
i2 A. No. 12 fallacy.. And it's all mine down to 4. And then after :
13 Q. You didn't know what the threat was. 13 4-
14 A Iam going to find out. 14 Q It iooks like the “I have also witnessed" is
15 Q. You just felt threatened? 15 yours, too, right under 4. b
16 A. My heart was racing. 16 A. Yeah, that's mine. But after that, that's :
17 Q. Did you feel threatened? 17  Gary's, If we need to talk some more, let me know. But i
18 A. I felt threatened, I felt intimidated. 18 then the next one is mine, I would love to talk to .
19 MR. McFARLANE: Let's look at this document |19 you and will need some assurances that this situation ;
20  here, No. 22. 20 will be rectified.
21 {Deposition Exhibit No. 22 marked for 21 Q. Four.
22 identification.) 22 A. TFour, that's mine. Yep, I guess if's all mine
23 Q). This is an e-mail from you to Audrey Fletcher. [23 after that. .
24 Excuse me, it's an e-mail originally from you to Gary |24 Q. And that's yours all the way down to the
25  Alzola on February 21, starting out, This is in response |25 bottom where it says, I have noted a significant increase [}
Page 215 Page 217 |
I to your e-mail dated 2/17/05 which is highlighted in 1 in the focus by the pilots, of protecting our aircraft E§
2 blue. 2 from ice and snow and frost. I commend you and the
3 A. This is very convoluted because you don't have 3 pilots for the steps that have been taken. -
4 itin blue or in black the way I had it e-mailed to Gary. 4 A, That's mine. - »
5 Do you understand what I am saying? 5 Q. So by writing that, were you stating that the
6 Q. Yes. 6 pilots - :
7 A. Because Gary's e-mail, we already went over 7 A. Have done a better job this year or that year, i
8  Gary's e-mail with the four, what was it, four or five 8 20035, but when you come across a problem like 2/1/05, 5
9 paragraphs. But when I sent it to Gary, it was very 9 that pretty much negates everything but, still, everybody ||
10 obvious what my part was and what he had gaid, in his 10 had been putting in a better effort but to put blade :
11  part, because mine was all in blue. So now it's a hitle 11 covers on over the main rotor blades and leave it out of
12 convoluted. I can teli you which paragraphs are mine and | 12 service all night is unacceptable to me, totally :
13 which are his or if you want to look at -- was it 147 97 13 unacceptable.
14 Lookat 19. It even has numbers on his. I don'tseeany |14 Q. And they were making improvements? i
15 numbers, though. Ron returned. 15 A. 1thought so, overall; overall I thought -- “l
16 Q. Itlooks like a portion of Gary's e-mail is in 16 Q. Based on your suggestions? i
17 the smaller font near the bottom. 17 A. Youknow, I don't know why. Maybe it was B
18 A. There it is, veah. There is one that starts 18 because some of my suggestions. I don't know the reason. [}
19 there. So all this above the 1 is. Like the second to 19 But I do believe that some of the pilots did step it up. f
20 the bottom paragraph is where Gary's first paragraph 20 Q. You had made suggestions with respect to rofor §
21 starts, where it says Gary Alzola's e-mail dated 2/17 is 21 blade covers? |
22 blue in text. Item No. 1, that's where Gary's text 22 A. Back in November, November or December I sent |
23 starts. Mine is from the top down to Gary's text. 23 ane-mail to Gary, one, and one to Ron Fergie with ;
24 Q. And then is the rest of it Gary's text? 24  different issues about taking care of the aircraft in the g
25 A. No. 25  wintertime. Yes. And some of my issues were accepted *
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1 and some of them weren't, 1 operations.
2 Q. Now, looking at Exhibit 22, is this the e-mail 2 Q. Isthis the first time that issue had come up \
3 that you believe was forwarded to Barry Neilson which got 3 between the two of you?

~ 4 Barry Neilson mad at you? 4 A Itis. . 1
5 A. This is the one. And another reason was 5 Q. Inthis time period of February of 20057
6 because the word negligent is - is the word negligent in 6 A. It's the first time I ever remember hearing »i
7 there? Anyway, | had written in one of my documents, and 7 it. 1do believe it's the first time, I don't ever 3
& it was about the meeting in April 4, 2005, and Barry 8 recall ever discussing it with him before that. g
9 Neilson used the word negligent and he kept on saying 9 Q. No. 4 on that same second page, Gary Alzola's i
10 that's inappropriate, that's inappropsiate, and [ swear 10 No. 4, his last sentence says, The bottom line, pilots “z
11 that the only document that I ever -- that I had used the 11 and mechanics need to communicate. And you wroteasa |/
12 word negligent was this one (indicating). At first 12 response, Bottom line maintenance and pilots do
13 thought the reason he got mad was because of the document | 13 communicate as long as the pilots don't get emotional
14 that I created right after the March 2005 Life Flight 14 withus.,
15 leadership meeting, but I am just not seeing it pop out 15 A. That's true, [ won't talk to a pilot -1 [
16 atme, 16 won't talk to anybody who gets emotional. If you start
17 Q. Looking at the second page in Gary Alzola's 17 raising your voice, there is no discussion to be had, :
18 Paragraph 3 -- following Gary Alzola's Paragraph 3 Gary 18 Q. Is it fair to say that you shy away from a“f
19  Alzola says, However, only the PIC has the responsibility 19  confrontation?
20 and authority to determine the aircraft airworthiness. 20 A. Most of the time. I stopped shymg away from :
21 And you state, This staternent is pure fallacy. The 21 safety issues, though, but if they got emotional as I
122  maintenance department determines aircraft airworthiness 22 getting loud, I am just not going to - there is no i
23 all the time. I need only write up a discrepancy and the 23 dialogue that takes place with people that are in that %
24 aircraft is out of service. If you want to push this to 24 emotional state. The dialogue stops. B
25 the limit, it is true that the PIC can sign off the 25 Q. Were you referring to any particular pilot's v
i

Page 219 Page 221 g

1 discrepancy and fly the aircraft. 1haven’t seen it done I emotions in this e-mail when you say - i
2 yetand you would have to explain to the FAA why you 2 A. T1think I was making an issue of Ron Fergie :
3  signed it off. 3 getting upset with me, 2/1/05. \
4 It sounds like you guys were in a pretty big 4 Q. After Paragraph 2, on the second page, Gary i
5 argument about who had the authority to take an aircraft 5 Alzola's Paragraph 2, he says, The snow left under the ;
6 out of service. _ 6 biade covers was pure apathy and negligence. 1,
7 A. Thad the authority, he told me I didn't. 7 A. There you go, because that's the word that he :
8 Q. That's not an argument? Is that an argument 8 used in the April 4, 2005, meeting. He said something
9 between you as to who had the authority to take the -9 about, you know, being called negligent or whatever, and 3;
10 aircraft out of service? 10 he threw the document on the table. And I thought that i
11 A. Iguess there was an argument there, But it's 11 it was the March document that I had created for the i
12 an FAR, it's two different FARs. It's my responsibility 12 special safety meeting. But I looked through that :
13 as a mechanic and the director of maintenance for an air 13 document and there was no word negligent in it. So it ﬁ
14 carrier operation to take the aircraft out of service if 14 had to be this one (indicating). §
15 it's unairworthy. It's my responsibility. If's also the 15 Then, like I said, if you look at Audréy J
16 . pilot in charge's responsibility to determine 16 Fletcher's ten-page whatever it's called, sequence of
17 airworthiness, but it doesn't mean he can negate a 17 events leading up to Mark Van's dismissal, on Page 7 it
18 maintenance personnel's determination of airworthiness. 18  says that Ron Fergie gave Barry Neilson a document. ITam |;
19 As I told you about 135.427, it says right in 19 not sure if it was that document or how it's stated, but s
20 there that nonmaintenance personnel cannot countermand an | 20 it's a PMC document and you have it.
21 inspection -- & maintenance detail's determinations. 21 Q. If1understand this right, then, in a meeting %
22 That's paraphrased for sure, but it's in the FAR, Federal 22 that was held on April -- s it 4th? :
23 Aviation Regulation. Of course I.am going to get mad 23 A. April 4, human resources meeting. i
24  when somebody tells me I can't take the aircraft out of 24 Q. With the human resources meeting Barry was at ?
125 service. He should know better, he is the director of 25 - and you were at, Barry used -- and that meeting was 53
i
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I subsequent to this e-mail in Exhibit No. 22 between you 1 adocument that I had written, and that's got to be it. ;i
2 and Gary, in that meeting Barry Neilson used the word -- 2 Q.. Did vou ask Gary Alzola not to forward this
3 A T- ‘ 3 e-mail to anybody? Did you talk to him by phone orin |
4 Q. Let me finish my guestion, -- Barry Neilson 4 person and say, hey, | am going to send you a
5 used the word negligent a bunch of times; is that right? 5 confidential e-mail or please keep this under your hat or |
6 ~ Answer my question. 6 anything of that nature? ;
7 A. He did, and also Audrey Fletcher, There was a 7 A. 1did not.
8  volley going back and forth saying this is not the right 8 MR. McFARLANE: Let's make thls one 23.
9 word to use. But go ahead. 9 (Deposition Exhlblt No. 23 marked for i
10 Q. S0 in that meeting Barry Neilson used that 10 identification.)
11 word a bunch of times, negligent. 11 Q. Document No. 23, Mr. Van, is this the
12 A. Ub-huh. 12 statement from Greg Stoltz that you were talking about  |!
13 Q. And he threw down a document, and you are not 13 earlier? !
14 sure what that document was or you did see that document? | 14 A, It looks like it
15 A. Isaw it laying on the table and I thought it 15 Q. Yourequested that he wrxte this?
16  was the - I think it was created 3/28/05. It was right 16 A. In the 2/28/05 meeting Ron Fergie - since he s
17  after the March of '05 Life Flight leadership meeting, T 17 caused a similar situation that caused Barry to fly with |
18 created a document and Pam Humphrey said we are going to | 18  ice on the blades, that issue of Barry flying withice on ‘
19 have a special safety meeting, 19 the blades was brought up again at the 2/28 meeting.
20 And I e-mailed out the highlights of what I 20 At the 2/28 meeting, 2/28/05, Ron Fergie i
21 wanted to talk about at the special safety meeting and 21 stated it was just frost, as in reference to the October i
22 thal's the document that I thought Barry Neilson was mad 22 2005 flight with ice on the blades. And ] said, fine, | 3
23 about. But then in hindsight, too, how could he get mad 23 will get it in writing from Greg Stoltz. And you asked ;
24" about a document that I wrote after he threatened me, 24 me earlier how it snowballed. Well, this is how it <
25 because it was in March that I wrote that letter, and 25 snowballed, because people weren't taking care of safety |/
Page 223 . Page 225 |;
1 that letter, that e-mail was written before he threatened 1 issues. They were leaking documents to cause me to be
2 meon 2/25 and that had to be the document fhat he threw 2 intimidated and threatened, saying, you know, downplaying
3 on the table that day. 3 what it actually was, even if it was frost, it was still :
4 Because I believe how it started out was I 4 an FAR violation. You know, things weren't being taken ;
5 asked Barry why he was mad at me, and he brought up - he | 5 care of and snowballed. i
6 didn't want to be called negligent or be wasn't 6 Q. Are the maintenance offices in the hospital?
7 negligent, it was something to that effect. That's got 7 A. The office was on the west side of the ;
8 to be the document he was talking about. 8 building, in the back, what used to be the back, you i
9 Q. So this document he threw down, you didn't 9 know, they built another medical office building-and a :
10 actually see what that document was? 10 parking garage behind the maintenance office, where it
11 A. Ididn't. 11 wused to be. And around the front is where the helipad ;
12 Q. And what you believe is that he threw down 12 was. .
13 this documient, the e-mail from you to Gary Alzola, 13 Q. So would you go through the hospital, through
14 Exhibit No. 22, because that document has the word 14 the front and then -- j
15 Tnegligent” in it? 15 A. Almost always, but sometimés you would walk
16 . A. And also the time that the document was 16 around, if it's a nice day. Tt would just depend on the
117  created falls in the time line. 17 day. A lot of times you would just walk straight through
18 Q. And you think that Barry, seeing thlS 18 the basement and then up the staits and right out the - :
19  e-mail - ‘ 19  front door. ButIdon't know which way Greg went. :
20 A. Let's get back to the beginning -~ 20 Q. Did you prowde this document to anyone at the i
21 Q. --set him off. 21 hospital? .
22 A. 1do. AndIdo believe that if's also 22 Al prowded a copy to Gary Alzola and Pam i
23 documented in Audrey Fletcher's sequence of events, If 23 Humphrey.
24 you read, like [ said, Page 7, the bottom of Page 6, top 24 Q. When?
25 ofPage 7, it talks about Ron Fergie getting an e-mail or 25 A. Right after [ got it; I am guessing two days
J 75’
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1 or aday after it was written or as soon as I could -~ 1 that was supposed to be set up.
2 because Gary worked three days, three nights, six days 2 Then Ron Fergie walks in at the Life Flight
3 off, I am not certain. Pam | am sure got it immediately. 3 meeting that bappens right after the leadership meeting,
4 Assoon as I got it in my hands, I got a copy to them. 4 oritused to. Ron Fergie walks in and he gives the
5 MR. McFARLANE: This will be No. 24. 5 greatest safety speech you ever heard. It's everybody's
6 {Deposition Exhibit No. 24 marked for 6 responsibility to break the chain of events or to break
7 identification.) 7 the links in the chain of events that lead up to
8 Q. What is Exhibit No. 24, Mr. Van? 8 accidents, and we are so safe, and our program is so
9 A. It looks like an e-mail. Here we have another 9 safe.
10 e-mail with different sized writing that I didn't write. 10 And it was the second time, at least, that I
11 Theonly e-mail I sent to Audrey Fletcher said I want a I1  had heard that part of the speech. And it galvanized me
12 meeting about Barry Neilson threatening me and our 12 to the point where I said, you know what, we need to talk
13 working relationship since Gary Alzola didn't seem to 13 about all of this stuff. We have got a special safety
14 want to patch things up or help us get together on it. 14  meeting coming up. Let's talk about all of these things
15 This, I never sent this. 15 that happened and were not taken care of.
16 Q. Can1 see what you are looking at? i6 And so I wrote this document, and { e-mailed
117 A. T want to discuss the human resources ongoing 17 it to almost all the nurse -~ in fact I think I did mail
18 (indicating) -- that is an e-mail that you will have to 18 it to all the - e-mailed it to all the full-time nurses
19 prove that it is - | never sent it. | have been telling 19 and paramedics. And I wrote separate little memos for
20 OSHA that from the beginning. There is another meeting | 20  each one of them, you know, so they weren't all the same,
21 that I sent for a meeting with Barry Neilson and that's 21 you know, asking them to please come -- in so many words,
22 the only e-mail that I sent to Audrey Fletcher for a 22 please come and view your opinions, you know, whatever
23 meeting. | did not write that e-mail. 23  they may be at the special safety meeting, it's in
24 MR. McFARLANE: Counselor, can you give that |24 everybody's interest for safety. And everybody's was a
25 copy lo the -- we have got apparently two copies of one |25 little bit different so I can't tell you exactly what I
Page 227 Page 229 |:
1 thing and one copy of another, 1 wrote for each one. None of them were long winded, maybe
2 MR. NIELSON: 1 have already marked this 2 aparagraph or something.
3 No. 24 on the bottom. 3 Q. A special safety meeting hadn't yet been
4 MR, McFARLANE: Okay, here we go. Let'smark | 4 scheduled; is that right?
5 this one 25. ' 5 A. Lance Taysom was ordered to schedule it, so --
6 (Deposition Exhibit No. 25 marked for 6 Q. When you wrote out this e-mail to the
7 identification.) 7 full-time nurses and the paramedics -
8 Q. Let's go to No. 25, and then we will go back 8 A. Tt had not been scheduled.
9 to 24. Can you identify what No. 25is? 9 Q. - it had not been scheduled yet. Were you
10 A. 1tisadocument thatI created after the 10 trying to stir up the nurses and the paramedics?
11 3/24/05 safety meeting -- actually it was a Life Flight il MR. NIELSON: Objection, argumentative.
12 leadership meeting. When it came around to my turm - 12 A. No,1was not
13 they asked everybody if we had any safety issues. It 13 Q. Were you trying to galvanize them into taking
14 came around to my turn and I was a little upset with Ron | 14 some sort of action against the pilots?
15 Fergie putting blade covers over unairworthy blades, 15 A. Twanted - okay, let's go back to the 2003,
16 altering safety witness testimony into it was just frost. 16 Ron flew for 20 hours in August Life Flight leadership
17 Being threatened. Ijust wanted to bring up some of 17 meeting when I brought up the issue of him flying for 20
18 those issues. 18 hours. Pam Humphrey, he didn't do anything wrong. Gary
19 And it was mainly about Ron Fergie. Ron 19  Alzola, he didn't do any wrong. Okay? And then this
20 Fergie was not at the leadership meeting so I didn't say 20 continues and continues. I just wanted the crew to be
21 awholelot. And then abruptly Pam Humphrey cut me off | 21 safe. I wanted these safety issues to be where they
22 and said, well, Il have Lance Taysom set up a special 22 belonged, with the Life Flight crew. Safety shouldn'tbe -
23 safety meeting for you. So there was supposed to be a 23, aclosed door someplace, you know, behind a closed door
24  special safety meeting scheduled, and there were plenty | 24 there is no safety. . .
25 25 Q. Did you feel supported by the nurses and the
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1 paramedics? I A, That is the service we provide, yes, unless
2 A. 1did, after I sent this letter out, after I 2 it's out of service for maintenance or the weather is 50
3 sent this letter out, everybody was very nice and overly 3 bad that you can't fly, yes.
4 nice to me and very supportive. We didn't really talk 4 Q). And the rule for some pilots was that if it
5 about it, but they were glad that somebody stood up, just 5 snowed and the slush froze to the aircraff rendering it
6 like I told you, in the August of 2003 with Ron being on 6 unserviceable, the pilots sleeping through the night was
7 duty for 20 hours, nobody would bring up the issue, only 7 more important than being ready to launch on a mission.
8 me. : 8 Do you feel that the pilots were lazy?
9 Q. You did not feel supported by Gary Alzola, Ron 9 A. Some of them more than others; some of them
10 Fergie, and Pam Humphrey? 10 were very articulate. Some of them took care of the
11 A. Ttried to bring - 11 aircraft very, very well, and others -- you know, it was
12 Q. Isthat correct? _ 12 the same two pilots, Ron Fergie and Barry Neilson that -
13 A. Itried to bring these issues of the 2/28/05 13 Ron Fergie worse than Barry Neilson -~ that would leave
14 meeting in front of the Life Flight crew or at least the 14 the covers off and cause the situations,
15 leadership committes, ankl Pam Humphrey would have none of | 15 Q. So Ron and Barry, do you feel they were the
16 that. There are e-mails you have, PMC e-mails, that [ 16 too laziest pilots?
17  have, too, that we will be bringing out in court about 17 A. They didn't take care of the aircraft as well
18 that. They have these safety committees, they have these 18  as Gary and Chad Waller. I am not going to say they were
19 safety sections of the leadership meetings, but you can't 19 lazy. They didn't do their jobs. They left the aircraft
20 bring up issues about pilots, 20 in out of service conditions more 0, not More $o --
21 Q. Let me ask you this again. Is it true that 21  pretty much Gary and Chad, you know, I don't even recall
22 you did not feel supported in terms of safety issues by 22 atime that they let the aircraft go out of service other
23 Gary Alzola, Pam Humphrey, and Ron Fergie? 23 than the time that Ron Fergie instructed Chad to put the
24 A. It depends on the safety issue. A blanket yes 24 covers over unairworthy blades. 1had never seen Chad
25 ornois impossible. I mean sometimes they did. 125 involved in anything like that.
Page 231 Page 233
1 Q. When Pam Humphrey indicated that there would 1 Q. Ihave seen a couple of times in the documents
2 be a safety special meeting, did she indicate who would 2 where you have referred to times when the pilofs are
3 be attending? 3 sleeping instead of being out in a snowstorm and clearing
4 A. She did not, 4 out the blades or something. Do vou believe that the
5 Q. Did she say, Mark, invite everybody? Did she 5 pilots or at least some of the pilots did that so that
6 say-- ‘ 6 the maintenance would have to deice the aircraft and get
7 A. She said in the leadership meeting that we 7 itready?
8 were going to have a special leadership meeting -- a 8 A. Tt doesn't have anything to do with
9 special leadership -- or 2 special safety meeting. If's 9 maintenance having to deice the aircraft. It hasto do
10 always been my understanding that everybody is invited to | 10 with having a 24-hour service available 24 hours a day
11 safety meetings, everybody. 11 when somebody needs their life saved, that's what it has
12 Q. So because she said safety meeting, you 12 to do wiih, and to operate it safely. If you have an
13- assumed that everybody should come and you took itupon . | 13  unsafe aircraft and you are stuck -- all of a sudden you
14 yourself to invite everybody? 14 get a call to go, now you have to decide am I going to
15 A. It was my special safety mecting that she was 15 getin trouble and deice it or should we just fly it with
16 creating for my issues. ButI couldn't invite anybody? 16 ice on the blades.
17 Q. Now, going back to 25, this is the e-mail that 17 And that's what the risk assessment is all
18 vyou sent to Pam, Gary Alzola, and Ron Fergie; Pam 18  about, the NTSB recommendation to the FAA, That's what
19 Humphrey, Gary Alzola, and Ron Fergie. These are the 19 it's all about, not getting into situations like that,
20 issues that you want to see discussed. 20 -and having others decide with the pilots what is the best
21 A, Yes. 21 means to keep the operation safe.
22 Q. At the bottom of the page here on PMCO0120, it 22 Q. You talk in Paragraph 3 on the second page
23 says, For example, the aircraft should be ready to fly 24 23 about sanctions against safety offenders: There need to
24 hours a day. Is that your belief, that the aircraft 24  be real consequences for safety violators. Do you
25 needs to be ready to fly 24 hours a day? 25 believe there were no consequences for safety violators
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I minutes to do it. Tshowed Ron Fergie my house many 1 Audrey Fletcher, "I went to discuss with human resources
2 times and talked about my motor home, my sailboat. He 2 this ongoing sifuation privately.”
3 knew where I lived. He claims he doesn t know where [ 3 { only called a meeting about Barry Neilson.
4 live, but that's fine. 4  That's all I encountered, and also I wanted to discuss a
5 Q. Let's go to Bxhibit No. 24. You started to 5 few issues before we talked with Barry Neilson about Ron |
6 talk about that, but I wasn't looking at the saime 6 Fergie and it was about him twisting witness testimony
7  documents. I want to go back to it. This is an e-mail 7 and some other issues about Ron personally.
8 from you to Audrey Fletcher -- 8 Q. So this middle e-mail here from Pam Humphrey
9 A. What was the number again? 9 dated March 30, 2003, cc, Catherine Luchsinger and Audrey
10 Q. No. 24. Youwere startmg I think to say that 10 Fletcher, Re: Safety meeting, are you saying that you ?*
11 this is something you -- 11 didn't get it until after an April 4 meeting?
12 A. Ididn't author this document. The fact of 12 A. lopened an e-mail like I say with this
13 the matter is that this document that Pam created and she |13 document atiached right here (indicating), this March 29,
14  has March 29 written as the date, I never saw until after 14 2005, I guess there is no title to it, PMCO111, I opened :
15 the human resources meeting, which 1 believe took place |15 an e-mail with this document attached after the 4/4/05 5
16 4/4/05. 16 human resources meeting. .
17 At the 4/4/05 human resources meeting about 17 Q). Now, is it possible it was in your in box for 2
18 Barry Neilson, after we got done talking about Barry, 18 vour e-mail and vou just didn't open it until after the g
19 they started talking about my safety issues that I had 19 meeting?
20 written in my document for the special safety meeting, 20 A. That might be possible, but 1 did not author
21 and I told Pam Humphrey I don't want to talk about those, | 21. the very top e-mail that says I want to discuss with
22 1 am saving those for the -- I am not prepared, for one 22  human resources this ongoing situation privately, I
23. thing, and I am saving those for the safety special 23  didn't author that.
24 meeting, and that's when I was told there will be no 24 Q. Right, I am talking about the middie thread.
25 special safety meeting. 25 A, Idon't know about that part. ‘
i
4
Page 239 Page 241 |3
1 Q. On the front page of Exhibit No, 24, the 1 Q. You just know you didn't see it until after .
2  middle thread of the e-mail says if's from Pam Humphrey | 2 the April 4 meeting. \
3 to you on March 30, 2005. It says, I have reviewed the 3 A. Correct, correct. 1 am not sure about the :
4 items you would like addressed during a safety meeting. 4 ryestofit. 1know that this document, though, I did not
5 Atthis time I do not feel that an additional meeting is 5 seeuntil after, !
6 necessary. I have attached a memo addressing the reasons | 6 Q. Soitlooks like the original message was from ;
7 why I have made this decision. Please review it and if 7 you to Gary Alzola, Ron Fergie, and Pam Humphrey, I am i
8  you have any follow-up items as it relates to those 8 looking at the bottom thread, on March 28. And you say, ?
9 pertaining to my response, please let me know. And it 9 At the leadership meeting I voiced concerns about safety. [i
10 looks like there is an attachment, a Word document, Mark | 10 Ihave addressed in a letter. These are the issues [ 3
11 Van, March 29 -- 11 want addressed, okay, and you attach a document called - [}
12 A. 1believe that's the document right here 12 safety. And that's Exhibit No. 25 (indicating); right, %
13 (indicating)}. 13 ifyou look at 25?7 5
14 Q. Right. Are you saying that you didn't get 14 A. Yes. ;
15 this e-mail? 15 Q. You have got one right there, I think.
16 A. 1did not get this e-mail until after -- well, 16 A, Right
17 I don't know about this e-mail, I did not receive this 17 Q. So you sent that to Pam, Ron, and Gary on
18 document that's attached {o this e-mail (indicating) 18 Monday, the 28th. It looks like Wednesday the 30th Pam
10 until after the 4/4/05 human resources meeting where 1 19  wrote you back and said, I reviewed the items you
20 was notified that we weren't going to have a special 20  addressed in your attachment. At this time I don't feel
21 safety meeting. 21 it's necessary. Ihave attached a memo why. You are
22 And in this e-mail it says [ reviewed the 22 saying you didn't read that until —
23 items, like you said, and af this time I don't feel we 23 A. 1 didn't read her document -
24 need to have a meeting. Well, I never got this e-mail at 24 Q. Until after the April 4 meeting.
25 all because I didn't write the top part from Mark Van to 25 A. Thatis correct,
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1 Q. And this top thread, which is also a March 30 i MR. POPA: Back on the record. The time is
2 at [0:12 am., what it says is that you forwarded or you 2 504 pm.
3 sentan e-mail - you forwarded this below thread to 3 Q. Mr. Van, looking on the third page of Exhibit
4 Audrey and said, ] want to discuss with human resources 4 No. 24, under No. 5, these are the calegories that you
5 this ongoing situation privately. Iam unable to bring -5 had indicated that you had written in your e-mail to Pam
& up safety violations or issues in meetings. The 6 Humphrey indicating what you wanted to talk about at the
7 situations are covered up and I have been intimidated and 7 safety meeting, the specially scheduled safety meeting.
8 threatened with no accountability. ' 8 Under No. 5, the second paragraph under No. §, [ have
9 Are you saying you didn't write that? 9 received calls from team members who are upset with your
10 A. Ididn't 10 attempis to "pull them into a situation” which they see
11 Q. Do you know or do you suspect soimebody else 11 as atrust issue between you and the pilots.
12 wrote that from your computer at work? 12 Do vou feel that you had a trust issue with
13 A. 1don't have a clue.” All right, let's look at I3 the pilots?
14 this last e-mail. "I have been intimidated and 14 . A. With some of them. They did things that any
15 threatened. With no accountability.” By March 30 it -- 15 reasonable person would question what they were doing.
16 it was probably March 23 or thereabouts that I scheduled | 16 And after a while if a person loses your trust, your
17 a meeting or first notified Audrey Fletcher of Barry 17 trust in them becomes eroded. It's not my fault that
18 Neilson's threat. Why would I write that ] have been 18 their actions may have caused my trust fo be eroded, such
19 intimidated and threatened with no accountability when we |'19  as Ron Fergie's continued behavior.
20 are going to have a meeting about it? It just doesn't 20 Q. You had trust issues with Gary Alzola stemming
21  make any sense. 21 from the 2001 crash; is that correct?
22 As far as who made it or how it became made, I 22 A. That was a life experience, yes. Ihad that
23 don'thave aclue. I justknow I dido't write it. Lhad 23 life experience that he betrayed my trust,
24 a human resources meeting with Barry Neilson scheduled |24 Q. You had trust issues with Ron Fergie with
25 because of his threat and I wanted to get a working - 25  respect to -
Page 243 Page 245
1. relationship back with Barry Neilson. And there is an 1 ‘A.. Safety issues.
2 e-mail that you sent me that 1 have with the PMC number 2 Q. --safety issues, flying a helicopter over
3 on it that states just that, 3 your house --
4 Q. Do you have a password for your computer at 4 A. Safety issue.
5 work, or did you? 5 Q. Did you have a trust issue with him regarding
6 A. Ido--orldid , 6 flying a helicopter over your house?
7 Q. Did you leave your computer on all day or did 7 A. That's a safety issue, he violated the Federal
8 you log in and out? 8  Aviation Regulations by flying underneath the minimums,
9 A. 1 find it very untikely that somebody came 9 the minimum flight altitude over my house and over my
10 into my computer and -- I mean sometimes you would leave | 10 neighbor's house as I witnessed it out my front window.
11 it on, but I mean -- ‘ 11 Q. Tunderstand you want to characterize it as a
12 Q. Did anybody else at work know your password? 12 safety issue, and that's fine. But what I am asking you.
13 A. Pretty much I'd be the only one there. 13 is did you have a trust issue with him as a result of him
14 Q. Did anyone else at work know your password? 14 {flying over your house?
15 A. Greg Stoltz knew it, but I don't think he is ‘15 A, Yes, did.
{16 pgoing to write it, 16 Q. Now with respect to Barry Neilson, you had
17 Q. So you received -- looking at the second page 17 trust issues with him because of the threat?
18 of what's been marked as Exhibit 25 - 18 A. didn't bave trust issues with Barry Neilson.
19 A, 257 19 In fact I considered Barry Neilson a friend.
20 Q. Or 24, Iam somry. 20 Q. Did you have trust issues with Chad Waller?
21 MR. McFARLANE: Let's go off the record for a 21 A. Ididnot. He was a friend of mine. Chad was
22 minute. 22  apretty good friend of mine.
23 MR. POPA: Going off the record. The time i3 23 Q. Did you have trust issues with Pam Humphrey?
124 5:02. 24 A. She said things that later on she changed her
25 (Discussion off the record) 25 story. There are some issues that cause some erosion of
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1 trust with Pam Humphrey. 1 to have these personal trust issues. Your inability to ﬁ’
2 Q. You have trust issues with Russ Wightasa 2 foster a positive working relationship with the pilots
3 result of the Agusta COMP negotiations; correct? 3 and other team members ig, in iHself, a safety concern. }
4 A. That is correct -~ that is not correct that I 4 I would expect that you take a look at your actions and S
5 . had trust issues. I had no problem at all with Russ 5 make attempts to resolve trust issues. J
6 Wight Russ Wight told the truth, he told the truth in 6 A. That's interesting, so it's my fault that ;
7 the meetings. They just decided fo - not avoid, but not 7 others have done things in the past that have eroded my
8 to go with his concerns. And Russ Wight didn't stand up 8 trust in them. And they are not responsible for their
9 and say this is wrong -- he did say it was wrong but he 9 - behavior, That is interesting,
10 didn't stand up and say you shouldn't be doing this. 10 Q. Did you attempt to foster a positive working
11 Q. You had trust issues with Agusta; is that 11 relationship with the pilots? ;
12 correct? 12 A. Iwentout of my way. I
13 A, Agusta did some things that I lost trust in i3 Q. How did you go out of your way to foster a
14 them, made promises that they didn't keep, verbally and 14  working relationship with the pilots? :
15  in writing. i5 A. [Ifthey needed anything, I would do it for
16 Q. Did you try and pull team members into a 16 them. If they had an issue with something, I would go ‘f
17 situation between maintenance and the pilots? 17 out of my way to make it work, make it fixed. If they |
18 A. Would you like to tell me what situation? She 18 came in and they were in a hurried to turn around, I :
19 could be talking about me asking Mark Romero, whoisa |19 would go wash their window without them asking. I would |\
20 fiiend of mine, and Laura Vice if | had noticed what Ron |20  do whatever. [ went out of my way. They do things, like [
21 Fergie did over at my house or what happened. You know, | 21  the 20-hour flying after being on duty 20 hours, I just :
22 back in 2003 and I think it was September, what, 7. They |22 kept on working with Ron Fergie, no matter what he did. ‘
23 were aboard but I didn't try to draw them into anything. 23 No malter what any of them did, I was very nice to them, |
24 1just asked them if they noticed anything and I never 24  very congenial, and I did my job and I did more than my ;
25 talked to them again. 25 job. Buti did raise safety issues, valid safety issues. -
Page 247 Page 249 |2
i (. Is it possible she is referring to your 1 Q. Do you want to go back to work at Portneuf !
2 invitation, so to speak, to the safety meeting to nurses 2 Medical Center?
3 and to paramedics? 3 A. Ido. i
4 A. Everybody has the right to raise safety 4 Q. As director of maintenance? '
5 issues. Everybody should be invited to safety meetings. 5 A, Yes. i
6 Q. Letme ask the question again. Is it possible 6 MR. McFARLANE: Let's make this Exhibit !
+ 7 that's what she was referring to when she talks about 7 No. 26. ;
| 8 pulling team members into a situation? 8 (Deposition Exhlbit No. 26 marked for i
9 MR. NIELSON: Objection, calling for ‘9 identification.) !
10  speculation. 190 Q. Have you seen this document before? It's been j
11 A. You need to ask Pam Humphrey that questlon I 11 produced in discovery. ‘ ’§
12 don't know what Pam Humphrey's thoughts were. 12 A. Ihave. é
13 Q. You have no idea what she was talking about 13 Q. The gist of this is that there was no 4
14 trying to pull team members into a situation which they 14 violation by the FAA with respect to cold weather ﬁ
15  see as a trust issue between you and the pilots? 15 operations procedures and with respect to taking off with
16 A. 1told you about asking Laura and Mark Romero. 16 ice on the rotor blades. Is this a cover up?
17 You know, I wrote that letter after the team meeting 17 A. No, it's an FAA investigation where the safety
18 where Ron Fergie said it was everybody's job to break the | 18 witness couldn't remember the exact day that the
19  links in a chain that lead up to accidents. I sentout - 19 violation happened, where the safety witness told me one
20 an e-mail and invited everybody to come and asked them to { 20 thing and told the FAA, according to what Les Denagle
21 come and tell their opinions of -- you know, raise your 21 (phonetic) told me and according to OSHA, that it could
22 opinions. Ididn't try to drag anybody in, I don't know 22 have been up to 20 minutes that Greg was gone from the
23 what you are talking about. And I don't know what Pam |23 helipad before he came back, so the ice could have
24 Humphrey means. 24 melted.
25 Q. In the next paragraph she says, You continue 25 So, therefore, without a sohd testimony from
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1 Greg Stoltz, what is the FAA going to find? They can't I  the date when that meeting was.
2 level a conviction without solid testimony. You don't 2 A, Okay. 1
3 have the date. 3 Q. What prompted that meeting? What prompted the E
4 Q. Do you have trust issues with Greg Stoltz? 4 meeting, where was it, how did you find out about it, who |
5 A. Inever questioned Greg until OSHA and the FAA 5 was there? 7
6 came and told me that he had told them that it had been 6 A. You produced copies of e-mails that I sent to :
7 up to 20 minutes or it could have been up to 20 minutes. 7 Audrey Fletcher, and I believe it was on the 23rd of _21
& And, no, I never guestioned Greg ever once. Whatever 8 March requesting a meeting o get back to a working
9 Greg told me I believed it. [ believed when Greg Stoltz 9 relationship with Barry Neilson, and, like I said, also .
10  wrote me that Jetter, I believe when Greg Stoltz verbally 10 there was a sentence in there that I think said I wanted
11 told me of that October flight with ice on the blades. 11 before the meeting to talk -- without Barry there, to _
12 Why would I question him? I never caught him in any type | 12 talk a little bit about Ron Fergie because we -- we have i
13 of a trust issue before. 13. been over that. That's what the meeting was about. 'And i
14 Q. Since the OSHA investigation have you had 14 I assumed that he would be at the meeting between human
15  trust issues with him? 15 resources, Barry Neilson, and myself. ;
16 A, Treally don't talk to Greg, Idon'ttalk to 16 When I got there, Gary Alzola and Pam Humphrey J
17 any of the employees at PMC, really. 1 mean every once 17 were there, :
18 ina while I will see them or something, but 1 don't 20 18 Q. Was Barry there, too? I
19 out of my way to talk to PMC employees. 19 A. Yes. ‘ !
20 Q. If he told you something now, would you 20 Q. And Audrey Fletcher? :
21 believe him? 7 21 A. Yes §
122 A. 1would question him a little bit. 22 Q. So it was you, Barry Neilson, Gary Alzola, Pam
23 Q. Because? 23 Humphrey, and Audrey Fletcher. Was anybody else there? ||
24 A. Tt depends on the gravity of what [ have to 24 A. No,
25 trust him for. Ifit's something very, very, very 25 Q. Did Audrey Filetcher faclhtate the meeting,
Page 251 Page 253 i
I important, | would have to think about it. It'scalled a I did she run the meeting?
2 life experience. Everybody has them and if you erode 2 A. She was supposed to, ;
3 somebody's trust, you don't have -~ they don't have full 3 Q. Is it your testimony that she did not?
4 trustin you anymore. It's a common sense thing. 4 A. She didn't hold the meeting in a congenial
5 MR. McFARLANE: Let's go off the record. 5 way. She let people say things that shouldn't have been [
6 MR. POPA: Going off the record. The time is 6 said, like Barry Neilson, I am there because Barry Ok
7 5:15, end of Tape No. 7. 7 Neilson, you know, threatened and intimidated me, and 4
8 {Short recess.) 8 Barry Neilson, you know, he says things like, well, you |
19 MR. POPA: Back on the record. The time is 9 are just a pilot's helper; and, what ¢lse did he say, i
10 5:17, beginning of Tape No. §. 10  here, let me explain it so that even you can understand :
11 Q. Mr. Van, let's talk for a minute about the 11 as he was talking about the ice on the main rotor blades. i%
12 meeting on Aprll 4, 2005. What led to that meehng, what | 12 And Audrey Fiefcher just let it roll on. i
13 prompted that meetmg‘? 13 Q. Did she ever indicate to participants in the i
14 A, Isthat the correct date? 14 meeting that certain actions or statements were
15 Q. 1think itis. You probably know from your 15 inappropriate or to redirect --
16 index. 16 A. No.
17 A. Idon't know for sure, I really don't. 17 Q. -- participants of the meeting to a more
18 Because I don't have no documents, I have no e-mails 18 congciliatory tone?
19 stating when it was. It was just my best guess. I think 19 A. No. I asked Barry Neilson why he was mad at
20 it happened on a Monday, I wasn't even sure of that. But |20 me, and in that context Audrey Fletcher piped up and said f
21 it happened afier my birthday, which is the 29th of 21 Barry Neilson has every right to be mad at you. I'm :
22 March. 22 like, wow. So it was pretty obvious that they had a 4
23 Q. Let's talk about the meeting that occurred 23 meeting before our meeting and that they had aired their ||
24 approximately April 4, let's call it April 4, but we will 24 side of the issues, %
25 say for the record that neither of us know for sure of 25 And Audrey Fletcher also in that meeting f
. :‘f
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1 stated, well, there was no reports of any main rotor out 1 Isaid because I don't want fo see another accident like
2 of balance, making excuses that there wasn't any ice on 2 the one that happened before. And that's when Gary
3 the blades, there was no report of any ice being flung in 3 Alzola got up and screamed, so you think I want to cause
4 the parking lot or cars or people being hit by ice, and 4 another accident or I want to have another accident? And
5 there was no out of balance with the main rotor system. 5 he went over to the door and slammed it and left. Aundrey
6 Audrey Fletcher knows nothing about 6 Fletcher goes, That was all your fault. 1 said, I can't
7 helicopters and without being told these kind of things 7  help what Gary Alzola thinks, you know. I don't want
8 in ameeting that took place prior to that, she would 8 another accident. Whatever Gary Alzola thinks, that's
9 have never known any of that. 9 what Gary Alzola thinks. I didn't'say Gary Alzola's
10 Q. So you suspect that the other participants had 10 name, I didn't look at Gary Alzola when I said it.
11  ameeting before the meeting that you came to. i1 Q. Did you indicate that you cared more about
12 A. Had communication, at least. 12 safety than others in the room?
13 Q. Do you know that for sure or is that your 13 A, Idon'trecall making a statement such as
14 supposition? 14 that. I did make statements but I didn't make that
15 A. Audrey Fletcher knows nothing of main rotor 15 statement.
16 balance - 16 Q. Do you believe that you were more concerned
17 Q. 1understand she doesn't know anything --- 17 about helicopter safety than any of the pilots at the
18 A, -- and of main rotor could become out of 18 hospital?
19 balance because ice could be thrown off of one blade and | 19 A. No, I can't say any of the p1lots. I was very
20 cause the helicopter to come apart. Audrey Fletcher 20 receptive to what peopie weren't doing right anymore
21  knows nothing of that unless somebody tells her that. 21 after the accident of 2001, just because | knew after
22 Q. Do you have actual knowledge that a meetmg 22 that I could have stopped that. I could have said, no,
23 took place? 23 you are not flying, I can't see. What would have
-} 24 A. [ don't; | have my suspicions. 24  happened if I would have done it?7 What if I had said,
25 Q. So Barry Neilson said some mappropnate stuff 25 Tim, you can't fly, can't see out there, maybe I could
Page 255 ) Page 257
I in your view. He said you are just a pilot's helper and 1 . have been fired for that.
2 he said let me explain something fo you so that even you 2 Pilot trust issue, I don't the trust pilots to
3 can understand? 3 fly out there in the dark when they can't see the
4 A. Let me explain it so that even you can 4 hillsides or they have been on duty for.17 hours.
5 understand. 5 Q. Is that a maintenance safety issue?
6 Q. What else was addressed at this meeting? How 6 A. Ifyou see a safety issue, it's everybody's
7 long did the meeting take, ten minutes, half an hour an 7 issue, especially if you work there and it's your job and
8 hour? 8 it's your livelihood, it's everybody's safety issue.
9 A. I would guess about a half hour, 9 Ewven Ron Fergie preached that, it's everybody's job to
10 Q. Where was it? 10 break the links in the chain that cause events -- events
I1 A. Human resources. 11 that cause accidents.
12 Q. And did Pam or Gary say anything that was 12 Q. Do you believe that you were more concerned
13 inappropriate, in your view? 13 with safety than Ron Fergie?
14 A. No, I can't really say that. Idon't think 14 A. How do you weigh that? | know I was concemed
15 so. 15 with safety. Isaw Ron Fergie do things that made me
16 Q. Just Barry? 16 feel that he wasn't quite as concerned.
17 A. Not that [ recall. Not that I recall nght 17 Q. Do you feel that you were more --
18 now. I have, you know, documented some of it but I don't | 18 A. 1don't know what Ron Fergie thinks.
19 recall right now. 19 Q. I was asking if you had a sense that, you
20 Q. Did youtell Gary Alzola that you were the 20 know, you were more concerned than he was.
21 only one that was really concerned about safety or words |21 MR. NIELSON: Calls for speculation. 1
22 to that effect? 22 object. ‘
23 A. No. But what [ did say -- the question was 23 MR. McFARLANE: He can testify as to his own
24 put to me why do you keep on bringing up all of these 24  sense. : :
issues. And it was at the very end of the meeting. And 25 MR. NIELSON: He can't testify as to what Ron
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! Fergie sensed. 1 would you rank them? From least safe to safe. - ]
2 MR. McFARLANE; I didn't ask him that. I 2 A, From what I could see, because I don't fly
3 asked him what he sensed. 3 with them, maybe in the air they were more unsafe than
4 A, Over what Ron Fergie sensed. 7 4 when I could see what they were doing on the ground.
5 Q. Do you sense that you had more of a sense of 5 Q. Sure.
6 safety than Ron Fergie did? 6 A. So as far as personal safety -- it's a mind
7 MR. NIELSON: Same objection. 7 boggling guestion. | would guess that Ron Fergie was
8 . You can answer. 8 probably the least safe just because of all the -- and |
9 A. Tdon't know what Ron Fergie sensed. 9  guess there wasn't all that many but, you know, you just
10 Q. Iam not asking you what he sensed. 10 kind of lose trust in people after a while when they are
11 A. You are asking me my senses versus his senses |11 saying things that didn't happen or they did happen and
12 and I don't know what his senses are. 12 they say they didn't do it, I don't know.
13 (.- Let's put it this way, you see what Ron Fergie 13 I think Barry Neilson was a fairly safe pilot.
14 does and you deal with Ron Fergie on a pretty regular | 14 Some of the things that happened on the ground he should |/
15 basis and you see how Ron Fergie interacts with safety | 15 have tooken care of business, but I don't know of any i
16 issues. ‘ 16 flying situations that makes him unsafe. Other than 1
17 A. 1think Ron Fergie could have been safer and 17 guess he hit the fence coming in for a landing.
18 didn't do the right thing all the time. Soasfaras! I8 So Idon't know. I guess Chad Waller and Gary
19 am safer than he is, or sense that [ am safer, 'mnot -- ] 19 Alzola are probably the two safest. 1don't know which
20 Idon't know. That's an unfair question. 20 one is safer, Gary Alzola seems pretfy meticulous as far
21 Q. How abowt, let's say the same question with 21 as what he does. As far as how he makes the people that
22 respect to Chad Waller and Barry Neilson. 22 work for him, that may be another story.
23 . MR. NIELSON: I calls for speculation. | 23 Q. Are there any of these four pilots that you -
24  don't see how he can testify as to what sense of safety |24 would not fly with?
25 they had and how he could compare it with his sense of | 25 A. No.
Page 259 Page 261 |/
1 safety. He can testify only to what he observed. I Q. You would fly with all of them? :
2 Q. You can go ahead and answer. 2 A. Yes.
3 A. Thave answered, I don't know what they sensed | 3 Q. So did this meeting end when -- the meeting we
4 or how seriously they took safety other than my 4  think was about April 4, 2005, in the HR, did that end
5 experiences with them -- 5 when Gary Alzola --
6 Q. Well, based on your experiences with them -- 6 A. Slammed the door.
7 A.. -- where | believed something was unsafe and 7 Q. - left?
§ they didn't believe it was unsafe. 8 A, Yes :
9 Q. Based on your experience with them, what was 9 Q. Did you stay and talk with Audrey Fletcher — f
10  their approach to safety? 10 A, Audrey and Pam for just a little bit. T think ”;
1t A. There, you are talking about Ron Fergie? 11 it was pretty muich over, though. We did have a few Z
12 Q. Talking about Ron Fergie, we already talked 12 sentences but [ don't think it was of any import. o
13 about him, and Chad Waller, and then Barry Neilson? 13 Q. And do you recall what you discussed with #
14 A. Well, which one do you want to start with? 14 Audrey and Pam? i
15 Q). How about Chad Waller? 15 A. Idon't. Ithink it was just small talk, I E
16 A. And what's the question? What's the question? |16 don't think it was anything -- d
17 How safe did I think Chad Waller was? 17 Q. To the best of your recollection, what was :
18 Q. Yes. 18 discussed at that meeting? f
19 A. From what I could see, he seemed quite safe. 19 A. Barry Neilson's threat to me, I asked him why 3
20 He seemed to cover all the bases, I don't know. 20  he threatened me. He threw that document on the table [
21 Q. How about Barry Neilson? _ 21 and started talking about negligence; and, I don't know, |}
22 A. He seemed pretty safe. | mean there wasn't 22 then he -- I don't know. He told me that the mechanics §
23  that many issues. I was a friend of his. [ don't know. 23 were just pilots' helpers. He started saying, okay - :
Q. Well, if you were going to rank the-pilots in 24  what he said is -- we went over what he said, and then he ’
the order of how safe they were, in your perception how |25 started to say, What I meant to say was that you are i
+
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1 going to find out at the meeting Monday. That's whathe { 1 onit
2 said, and he kept on - he was adding words and 2 Q. So you weren't happy that this meeting had
3 changing -- and he also said that he didn't say you are 3 turned into what it did?
4  making this program go in the crapper, he changed that, 4 A. It was a free-for-all. And then right before
5 too, to a little different verbiage. 5 Qary got mad and stomped out of the room, Audrey Fletcher
) I guess that didn't {ake too long, and he 6 says, so do you trust Gary Alzola? And [should have
7 said -- oh, yeah, Audrey said, well, can you work with -7 said something different but what I said was no. And it
8 Barry -- or can your relationship go back to whatitused | 8  wasn't true because I do trust Gary Alzola to a point.
9  tobe? AndI said, well, relationships never go back to 9  Butwas not trusting him very much to take care of
10 exactly what they used to be, but, yes, I can work with 10 issues that he wasn't taking care of.
11 Barry. He made the comment -- the closest’he came to an | 11 But there was truth that partially 1 didn't
12 apology was he said, well, I probably shouldn't have done | 12 trust him, but it wasn't true that T didn't totally trust
13 it. And he did not apologize to me. And nobody saiddo |13 him. [ would go fly with him. I believed that he was a
14 you accept Barry's apology as Audrey Fletcher has 14 very meticulous pilot personally, took care of the
15 documented in her sequence of events document. And 15 aircraft very well, made sure everything was in order.
16 pretty much that ended the discussion with Barry. 16 But as faras making the other pilots, you know, do their
17 Q. So what else was discussed? 17 jobs, it didn't seem like the job was getting done.
18 A. That's when Pam started bringing up my letter 18 Q. Now, was this the last meeting that you
19  she had wrote. And I said, well, I don't want to talk 19 attended before you were terminated?
20 about that, I want to talk about those issues at the 20 A. Thatis correct.
21 special safety meeting. She said, We are not going to 21 Q. Now, with respect to your termination, you
22 have a special safety meeting, and that's when I found 22 were called several times to come to a meeting.
23 out about that. I said, | am not ready to discuss i, [ 23 A. Two times.
24 don't have anything ready, any arguments or I don't have |24 Q. And you didn't — why didn't yougo toa
25 anything, I am not ready for a special safety meeting. 25 meeting?
Page 263 Page 265
1 Then she started saying things, she started 1 A. Because Pam Humphrey wouldn't tell me what the
2 paraphrasing what I had said in my letter. I said where 2  meeting was abouf. And it was with human resources and |
3 is that letter? Where is the letter that [ wrote? It 3 told Pam Humphrey that I have e-mailed Audrey Fletcher
4  wasn't 2 meeting for the letter that I wrote to the crew 4 and I wanted to go over the sequence of -- not the
5 about the special safety meeting. And she said she 5 sequence of events, but that document that had all my
6 didn't have one. 6 issues about the way the last HR meeting was done with
7 So nobody in that room had a letter that I had 7 her supervisor. And [ wanted to go over those issues
8 wrote about the special safety meeting. So here I am 8 Tbefore I went to another meeting that I didn't even know
O supposed 1o talk about my issues, [ am not prepared for 9 what it was for and it wasn't even scheduled.
10 it. I don't even have the letter that I wrote for the 10 Q. So you wanted to go over issues stemming from
11 special safety meeting. 11 the April 4 meeting?-
12 And every time I would bring up an issue, 12 A. How the meeting was conducted and how it was
13 like, say, the blade covers over unairworthy blades, they 13 very unfair and how things were left to be said that were
14 would all in chorus go you are bringing up old issues. I 14 very inappropriate.
15 mean after bringing up several issues, I just, what's the 15 Q. So Pam Humphrey is your supefvisor, she is
16 point of this, there is no dialogue going on here. 16 your boss; correct?
17 Q. So the meeting went info a discussion of the 17 A. That's correct,
18 issues that you had brought up in that -- 18 Q. And your boss calls and says [ want you to go
19 A, Not really, not really, because I didn't have 19  to a meeting and you just said no, or you said --
20 alist of my issues. I was not prepared for a meeting 20 A. 1did. She said it was a human resources
21 for that. T was there for a human resources meeting with 21 meeting, I kept asking her what's it for and I said,
22 Barry Neilson to get a relationship, a working 22 well, | am going to -- I have a meeting with Audrey
23 relationship back. That was my agenda, and you can read 23 Fletcher that I want to go to, you know. What's the
24 it on my e-mail that I believe is dated the 23rd of March 24 meetmg about, what's it for? I just sald 1 wasn't going
25 of 2005. Which was sent to me by PMC with a PMC number { 25 - to show up.
e :
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I (3. And you were asked twice and you didn't show I tackle, let's - .
2 up? - 2 A. Do you want to go over them again?
3 A. That's correct. Well, she didn't say to be 3 Q. 1don't want the whole novel, just the list,
4 here now, I just said I wasn't coming, and she said, oh, 4 let's list them off.
5 you are not coming. It wasn't like if you don't come, 5 MR. NIELSON: Are you saying that we need to ;
6 youare fired. She didn't say that. 6 repeat everything he has said today about safety issues? i
7 Q. Did you suspect that you may be terminated? 7 MR. McFARLANE: No. -
8 A. No, I didn't. 8 Q. A thumbnail list. The safety issues, you did ;
9 Q. So you got a call twice from Pa 9 an excellent job, you said, given the safety issues you i
10 A. Yes. 10 had to tackle.
¥ Q. -- asking youto go.to HR meetmgs and you 11 A. Uh-huh.
12 said [ don't want to go -- 12 Q. What are the safety issues you had to tackle?
13 A. It was within a half hour, [ think. 13 I am sure we discussed most of them at length today but
14 Q. Both calls were within a half hour? 14 if we can list them off in short form, I want to see if [ A
15 A. Yes. : 15 have missed any. Because [ am not sure what you are
16 Q. Then what happened? 16 referring to when you said the safety issues [ had to
17 A. Then Dale Mapes called, 17 tackle.
i8 Q. Did he ask you to go to a meeting, too? I8 A. Well, where do we start.
9 A. Tdon'trecall. Idon'trecall. 19 MR. NIELSON: Can we shorten this by saying
20 Q. What did Dale Mapes say? 20 are there any other safety issues that he hasn't
21 A. He just kind of read the first of that letter 21 mentioned today? Because we have gone at it ad nauseam. [}
22  and said I was terminated, ] was going to be terminated. [22 A, Allright, the issue of Ron Fergie flying \t
23 Q. Were you at work at the time? 23, after being on duty 20 hours. The issue of Ron Fergie -
24 A. Twas at home. 24 flying over my house below minimum altitude requirements ;
25 Q. Was this a day off? 25 perthe FARs. Pam Humphrey ignoring my pleas for more |/
I

Page 267 Page 269 |

i A. Itwas a day that I was resting up from 1 help in the maintenance department, maintenance staffing, ;
2 maintenance. I wasn't at work at that time. 2 The flight with ice on the blades, Barry
3 MR, McFARLANE: This is 27. 3 Neilson. The comment by Ron Fergie that it was nothing, 1
4 (Deposition Exhibit No. 27 marked for 4  Barry Neilson -~ not Barry Neilson but Ron Fergie
5 identification.) 5 installing and fraining Chad Waller to install main rotor
6 Q. This is a copy of the termination letter; is 6 blades covers over an unairworthy set of main rotor
7 that right? - 7 blades. Ron Fergie giving Barry Neilson confidential
8 A, It looks like it. 8 e-mail from a safety witness to inflame Barry Neilsonto .
9 Q. Now, the phone call that you got, was that -9 cause a safety witness to be threatened and intimidated. i
10 also on April 20, 20057 10 Q. Ron Fergie or Gary Azola?
I A, Yes, it was, by Dale Mapes. 11 A. Ron Fergie, according to Audrey Fletcher's :
12 Q. By Dale Mapes. Now, what was yotir 12 sequence of events lefter, Page 7.
13 understanding of the reason Of why you were terminated? | 13 Q. The safety witness being vou? :
14 A. Thad no understanding other than what it says 14 A. Yes. Being threatened 2/25/05. Sittingina %‘r
15 right here (indicating), that the decision is based on 15 meeting 2/28/05 about Ron Fergie installing main rotor
16 vour inability to maintain positive interpersonal 16 blade covers over unairworthy main rotor blades and other ;
17  relations with your colleagues and foster positive team 17 issues that were part of that e-mail such as only pilots 5
18 environment. That was the reason. 18 can take the aircraft out of service. Those were safety ;
19 Q. Do you disagree with that statement? 19 issues that Gary Azola got very emotional about in that 3,
20 A, Tdo, totaily. 20 meeting, which he was wrong. j
21 Q. Do you believe that yvou mamtamed positive 21 An attendipt to bring up safety issues at a Life
22  interpersonal relations with your colleagues? 22 Flight leadership meeting during the safety portion of |
23 A. 1believe that I maintained an excellent 23 the meeting. Ron Fergie then instructing me that it's g
24 rapport given the safety issues that I had to tackle. 24 everybody's responsibility fo break the links in the §
25 Q. And those safety issues that you had to 25 chain of events that cause accidents in the Life Flight
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I meeting which spurred me into action to involving the 1 Q. What did you do at human resources when you
2 crew since Pam Humphrey had set up or had told Lance 2. went to human resources after you were terminated?
3 Taysom to set up a special safety meeting. 3 A. Tdon't recall.
4 Q. Involving the crew, okay. Anything else? 4 Q. Who did you talk to?
5 A. Involving the crew. Brnging up to human 5 A. Thelieve it was Naomi Perez.
6 resources, bringing up to human resources a threat that 6 Q. And you believe you signed some forms but you
7 neither Pam Humphrey nor Gary Azola did anything about | 7 don't recollect what they were?
& bringing that issue up to human resources. I think 8 A. Tonly know 1 had to go there. | dont
9 that's the highlights. 9 remember. ‘
10 Q. These are the safety issues that you had to 10 Q. You are not sure if you did go there?
11 deal with? 11 A, Tdid go there, | just don't remember why.
12 A, Yes, 12 Q. You may have signed some forms, you may not
13 Q. And given those safety issues you believe that 13 have signed some forms?
14 you did foster a positive team environment? 14 A. T just don't remember.
i5 A. Ibelieve that I did better than anybody could 15 Q. You don't remember.
16 have done, given all those issues that I had to bring up. 16 A, It got taken care of and I just don't - it
17 People aren't happy when vou raise safety issues about 17 wasn't significant in my life, I just didn't memorize it.
18 them. That's why they have whistle blower laws, 18 Q. Had you been aware of the grievance procedure,
19 Q. Now, Porineuf Medical Center's employment 19  would you have taken advantage of it? ‘
120 handbook discusses a grievance procedure. Are you 20 A. Ibelieve I would have.
21 familiar with tliat grievance procedure in the event of 21 Q. Isityour testimony that no one advised you
22 termination? 122 of the grievance procedure?
23 A. Tdid not become aware of that until well 23 A. No one did advise me of a grievance procedure.
124 after the timetable had lapsed, so, no, 1 was not aware 24 Q. Did you have -
25  of that at the time. 1 did not know that if you were 25 A. My lawyer advised me of it when we were going
Page 271 Page 273
I terminated, that you had an opportunity -- and Dale Mapes | 1 over documents, and he read it in the book, and that was
2 surely didn't tell me of my rights. 2 the first time I had ever seen it. And I had read the
3 Q. This severance agreement, when did you receive 3  employee handbook, but I guess I skipped over it or
4 that? 4  didn't pay attention. But I hadn't read the employee
5 A. Ireceived no severance agreement -- | 5 handbook obviously thoroughly enough right before my
6. received an agreement, but it was about a week later, 6 termination.
7 within a week, [ don't know. 7 Q. Youdid read it right before vour termination?
8 Q. This is attached to the back of Exhibit 8 A. Isay obviously I had not, it had been a
9  No. 27, this is the termination letter sent by Dale 9 while.
10 Mapes. This is an unsigned severance agreement. 10 Q. Did you read it after your termination?
il A. Yes. 11 A. Yeah, but not in time. Like I said, Curt
12 Q. And you received that about a week after you 12 Holmes is the one that pointed out to me, did you know
13 were terminated? 113 about this, and I told him no.
14 A, Tam notcertain. [ wentinto the human 14 Q. That auto rotation incident with — what is
15 resources office to do some business with them, and they 15 it? :
16 might have given it to me there. [ think they mailed it 16 A. Transavia. :
17  to me, though, within a week, but I am not certain. 17 Q. Transavia. Ikeep wanting to say Transylvania
18 Q. After you received the letter of termination, 18 and I am sorry. The auto rotation incident where the
19  did you call human resources? 19 leak check didn't get done and the helicopter ran out of
20 A. After I was terminated, did I call human 20 oil and it auto rotated down, and you got terminated as 2
21 resources? Ihad to go to human resources to sign 21 result of that, Did the FAA ever investigate that auto
22 something or do something with them. DidIcallthem. I |22 rotation?
23 called them maybe 1o see if somebody was going to be 23 A. Not to my knowledge. I am sure that they
124 there when I came to do it, but I didn't call them just 24  didn't want to bring the FAA into it because the pilot
125 to talk to them.

didn't have the documents to p‘rove --to asc'eftain the
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. ‘Page 280 ¢
{Deposition Exhibit No. 28 marked for

MR. McFARLANE: This will be No. 28.

1 had an accident with a pilot that had 17 hours, was on i
2 duty for 17 hours, and the FAA, Lynn Higgins, the 2 identification.) i
3 accident investigator, tells Gary Alzola, the operations 3 Q. Itlooks like this is an e-mail from you to f
4 director, that they need a policy to keep this from | 4 Gary and Pam talking about in the last several months you ||
5 happening, because this contributed fo the accident, they | 5 have on two occasions found the doors of the utility
6 need to have a policy in effect, then I got too close to 6 shelves damaged. "I feel there is a safety issue if the
7 it it's an issue. I believe that it's a valid issue. 7 aircraft takes off with the pad being unsecured.” Are .
8 In fact it's in the operations manual now that you $ the utility sheds right on the pad?
9 cannot -- it has been changed -- that's where [ wanted it | 9 A, Yes, they are.
10 put to begin with, was in the operations manual, soit's {10 Q. Is'that because the doors kind of open in the ;
11 adone deal, it's in the operations manual, you can't 11 rotor wash? i
[2  argue withit. So now it is in there, | believe it says 12 A, Ifyou don't secure them before they take off,
13 16 hours. ' 13 ves, they can. And when they open, they slam back and
14 Q. Soit's a numbers issue, under 16 you are fine 14 forth and damage the hinges and things fly out of the
15 to fly, over 16 you are too tired. 15 boxes and can be sucked into the intakes, and it's just
16 A. You have got to do it somehow. 16 nota good thing,
17 Q. So before this was put into the - what did 17 Q. And then the last two paragraphs here, they
18  youcall if, the manual? 18 seem to focus on who has to fix the damage. |
19 A, Operations manual - 19 A. Ub-huh, (Witness nods head affirmatively.) -k
260 Q. The operations manual. 20 Q. Is that correct? You feel that the pilot that
21 A. --the air carrier certificates operations 21  takes off with the pad unsecure should be responsible for [
22 manual. ' 22 the repair of the damage they cause. And the responsible I
23 (3. When was it put into the operations manual, 23 piolot should take appropriate action fo see that repairs
24 the 16-hour requirement? 24 are forthcoming. If no one takes responsibility, then
25 A. The document [ got from PMC, and I believe it |25 collectively the pilot should take on the
Page 279 Page 281 ||
i was March -- no, no, no, June or July of 2005, but you 1 responsibilities of the repairs, 5
2 needto look at your document, I don't know forsure. It | 2 A, What's wrong with that? i
3 was after I was terminated. 3 Q. So would it be fair to say that your main o
4 Q. Okay, after you were terminated. And before 4 concern was repairing the damage as opposed to a safety |
5 that number went in, what was Greg Stoltiz'orone of the | 5 issue? #
6 other mechanics, what were they supposed to base their | 6 A. No, I consider it safety because it's i
7" assessment on, whether a pilot was too tired or not? 7 discipline. If the pilots don't want to do their job and -
& A. Well, T don't think they addressed that. But 8 be negligent in securing the pad, then they shouldbe [
9 [ felt that, you know, it needed to be discussed. If you 9 disciplined and have to take care of the damage that 5
10 can get a pilot to come along with you for the 10 their unsafe behavior has caused. .
11 maintenance event, swap out pilots or whatever it takes. |11 MR. McFARLANE: This is No. 29.
12 1dida't have a -- [ didn't put an hourly limit on it. [ 12 (Deposition Exhibit No. 29 marked for
13 just know that 17 hours, Tim -- the FAA felt that it 13 identification.) :
14 attributed to Tim's mistake in 2001, and | didn't put a 14 Q. 1apologize, I am not going to ask you any :
15 number on it. : 15 questions about this. We have got both of these
16 Q. Did you suggest that mechanics undergo some 16 documents in. Ididn't have 009 — 1 had them separately |;
17 sort of training or something to determine when pilots 17 instead of together in this set. I believe we have
18 would be too tired? 18 looked at both of these.
19 A, Ileftitup to them other than our 19 A. Idon't know, I have looked at a lot. "‘
20 conversations between ourselves that, you know, try to {20 Q. We have Policy No. 12, which is signed by you ’
21 avoidit. We don't need another accident, at all cost. 21  at the very last page, I think the earlier one we had was |
22 Q. [t looks like you also had a safety issue with 22 not signed by you, but I don't recall for sure.
23 the doors to the utility sheds; is that right? 23 MR. NIELSON: It was.
24 A. Yeah, there was an issue with that. 24 Q. Now, I want to ask you about your letters to
25 25 the FAA, because there are several of them, and it's
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Page 318 Page 320 |
I of '06, which was your last visit with Dr. Kishiyama, he { 1 2004, You denied that.
2 advised you again of outpatient counseling. Is that - 2 What information did you provide to the
3 true? 3 federal government relating to any violation or alleged w
4 A. He might have, [ don't recall it. If he did, 4  violation, excepting information relating to the crash of |
5 he didn't say it very strongly. 5 20012
6 Q. He said Discussed again, this is on Page 11, 6 A, We just went over the ADs overflights that I
7 Discussed again that he might benefit from outpatient 7 sent to Lynn Higgins.
8 individual psychotherapy to teach him relaxation skills, | 8 Q. Soit's the ADs,
9 have a therapist he can vent/catharct to, learn some .9 A. Yeés, Iguess,
10 thought stopping techniques o interrupt the ruminating | 10 Q. And it looks like you sent him a letter about
11 thought patterns when they start. Heisresistanttomy |11 ice on the rotor blades.
12 suggestions. Asked him if there is another way thathe {12 A. That'was after I was terminated. 1did not -
13 thought I could be of help to him other than prescribing |13 send that letter while I was employed. 1believe it says
14 Xanax. He does not really think so. 14 during your employment here,
15 Do you recall having a conversation as to that 15 Q. So you sent them a letter about the AD, you
16  with Dr. Kishiyama? 16 senta couple letters about the ADs.
17 A. Not spemﬁcally, no. 17 A, Yes.
18 Q. Are you seeing Dr. Kishiyama through your 18 Q. And had a couple of phone calls with them.
19 health insurance through your wife -- 19 A Yes.
20 A. Yes. 20 Q. Any other time throughout your entire history z
21 Q. --orare you paying -- 21 of employment that you gave the FAA any information about |§
22 A. 1think we are paying a deductible, but yes. 22 violations of orders, regs, or standards or anything .
23 Q. 1am just asking because I didn't get the - 23 else? :
24  the billing records are sort of unclear and I don't 24 A, MVODI15. :
25  actually have the billing records. So I am not sure how {25 Q. Which is? I don't know your numbers as well i
: ;
Page 319 Page 321 |
1 much your treatment with Dr. Kishiyama has cost, Did you I youdo. 5
2 pay Dr. Hazle or did that go through your Portneuf 2 A, It's the document that we went over today. It a
3  Medical insurance? 3 was a letter that [ wrote to the FAA that pretty much
4 A. Portneuf. Iam sorry, I think the employment 4  gave the history since 1993 of Portneuf Medical Center. ;
5 assistant program, I don't think there was any charge, 5 Ithad issues of Ron Fergie's streamtining the checkdists
6 you would have to ask Audry. 6 which is short cutting the checklists and not following
7 Q. Was it through the employment assistance 7 the checklists, causing problems with, say, starting the 3
8 program that you saw Dr. Hazle? 8 aircraft or operating the aircraft. i
9 A, Ithoughtso. You would have to ask Audrey 9 Q. 1don't know your numbers as well as you do, %%
10 Fletcher, she set it up. 10 so I am not sure what 0015 is off the top of my head. ¢
11 Q. Twant to ask you a couple of questions about 11 A. I swear we went over it. You didn't really
12 the request for admissions that we made. Basically | 12 ask too much about it, but I know the document was *
13 want to -- F'would like you to read the answers and tell 13 produced. Butit's, I don't know, at least a five-page
14 me what the right answer is, because we asked a couple of 14 letter that has a lot of issues in it. And if does have -
15  sets of requests for admissions and I frankly had a hard 15 airworthiness directive, Especially for the crash of é
16 time putting two and two together. So let's make this 16 -1993, it explains that Don Humphrey was supposed to have 3
17 No. 37, _ 17 the continuous ignition on in violation of the flight :
118 {Deposition Exhibit No. 37 marked for 18 manual, which is an FAR violation. .
19 identification.) 19 " 1don't -- from memory, I really don't want to :
20 Q. The first one is Admit that during your 20 recall MVO15. It's in this stack, I swear we have been ”}
21 employiment by Portneuf Medical Center you did not provide | 21 over it, But I most definitely did report to the FAA, :
22 to the federal government any information relating to any 22 violations of Federal Aviation Regulations while I was I
23 violation or alleged violation of any order, regulation, 23 employed at Portneuf Medical Center. ?
24 or standard of the FAA or other provision of federal law, 24 Q. Did you report anything to the FAA about Ron’ 2
25  excepting information relating to the helicopter crash of 25 Fergie's -- :
i
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NICK L, NIELSON - Idabo State Bar No: 3787
NIELSON LAW OFFICE

120 North 12th Avenue, Suite #7

P.0. Box 6159

Pocatello, Idaho 83205-6159

Tel: (208) 232-1735

Fax: {208) 232-0048

Attorney for Plaintiff

_INTHE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK.

MARK VAN,
Case No. CV-2005-4053-0C

Plaintiff,

V8. 3 AFFIDAVIT OF GREGG

SCHILLING
PORTNEUF MEDICAL CENTER, PAT
HERMANSON, Hospital Administrator,
PAM HUMPHREY, EMS Program
Director, GARY ALZOLA, Director of
Ovperations, RON FERGIE, Chief

- Pilot/8afety Officer, BARRY NIELSON,
Pilot, and DOES 1-X,

Defendants.
- STATE OF FLORIDA )
Jss.
COUNTY OF DUVAL )

Grege Schilling, being first duly sworn upon oath, deposes and states ag follows:

1. I over the age of eighteen years and make this effidavit of my own personal‘

knowledge.
2, 1 am currently employed with Agusta Aerospace Corporation (“Agusta”) in

Jacksonville, Florida as a site manager on a military program.
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3 1 wag employed by Agug'ta in 2008 as the Technical Representative for the
negotintions of the purchase of a helicopter by Portneuf Medical Center (“Pottneuf”) from

Agusta.
4. Tworked withthe Plaintiff, Mark Van, in working out the maintenace contract

“COMP contract” between Portneuf and Agusta,

5. [ have never heard of any Agusta employee, including mechanics, who walked

- off the job because of Mark Van. In fact, during the negotiations between Portneuf and

Agusta, T was never informed of any Agusta employee walking off the job, Because of my
position with Agusta, I would be aware if any person walked off the job and, to the best of
my knowledge, I am the only representative from Agusta who ever walked onto the Portnent
Medical Center site. Mark did not cause problems in the négotiations between Agusta and
Portneuf.

6. Mark is a very thorough indiviclual. He takes the time to read through
everything, fix everything and follow-up on sverythitig. Some people may call that a “pain
in the butt” because it inakes them look bad and they don't want to take the time to research
everything,

7. I was actually surprised to hear of Mark Van's termination from Portneuf Life
Flight. Inmy opinion, Markisa very experienoad helicopter mechanicand I found Mark’s
input in the contract negotiations to show how much he caved about the safety of the
program. Mark knew more about the situation than anyone else involved in the contract.

8.  Thepersonwhoreplaced Mark does not have experience with helicopterslike

Mark does, Portneuf is letting Mark go was a mistake as far as I am concerned,
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FURTHER YOUR AFFIANT SAVETH NOT.

DATED this 13" day of September, 2007.
Ao (¢ p

GREWLLING {
On this 11™ day of S8eptember, 2007, before me, personally appearad Gregg

Schilling, known or identified o me to be the person whose name is subseribed to the
within and foregoing instrument and acknowledged to me that he executed the same.

IN WITNESS WHEREQF, I have hereunto setmyhand éﬂd affixed my official
seal the day and year in this certificate first above written.

¥k, Jennifer Bernauer
£ g i Commission # DDSAS025

Wt Expires June 18, 2010 NGTARY PU

"ﬂ?ﬁ' T ansm Ty Pan insursdee o 800985705 Reﬁidmg at ) o
- ‘ My Commission Expires: Yune (&, QOO

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 11* day of September, 2007, I served a true and
correet copy of the foregoing AFFIDAVIT OF GREGG SCHILLING as follows:

Patricia M. Olsson Z5 U.S. Mail, postage prepaid
Paul I, McFarlane : . Overnight Delivery
MOFFAT, THOMAS, BARRETT, ROCK & __ Hand Delivered
FIELDS, CHARTERED . Fregimile: (208) 485-5384
101 8. Capitol Blvd., 10™ Floor
P.O. Box 829 .
Boise, Idaho 83701 7
o , -

NICK L. NIELSON ‘
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NICK L. NIELSON - Idaho State Bar No: 3787
NIELSON LAW OFFICE

120 North 12th Avenue, Suite #7

P.O. Box 6159

Pocatello, Idaho 83205-6159

Tel: (208) 232-1735

Fax: (208) 232-0048

Attorney for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MARK VAN,
Case No. CV-2005-4053-OC
Plaintiff, .
AIUIEN DED AF FIDAVIT OF NICK
V8. | L.NIELSON IN SUPPORT OF
PLAINTIFF’S. MEMORANDUM IN
PORTNEUF MEDICAL CENTER, PAT 'RESPONSE TO DEFENDANTS’
HERMANSON, Hospital Administrator, MOTION FOR SUMMARY

PAM HUMPHREY, EMS Program JUDGMENT '

Director, GARY ALZOLA, Director of
Operations, RON FERGIE, Chief
Pilot/Safety Officer, BARRY NIELSON,
Pilot, and DOES I-X, S

Defendants.‘ '
STATE OFIDAHO )
_ ) ss.
COUNTY OF BANNOCK 7 )

Mark Van, being first duly sworn upon oath, depqsés and states as follows:

1. 1am the Plaintiff in this action and make this affidavit of my (a‘wn:pé’rsonal '

knowledge.

2. Attached hereto as Exhibit “A” is a true and correct copy of Dr. Kayne

Kishiyama’s report.
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3.. Attached hereto as Exhibit “B” is a true and correct copy of i:hé ‘depolsition of
Pam Holmes, Page 76. | |

4. Attached hereto as Exhibit “C” is a true and correct copy‘of the deposition of
Audrey Fletcher, Pages 87, 88, and 103. |

5. Attached hereto as Exhibit ;‘D” isatrueand corréct cbpy of the depdsition of
Chad Waller. . |

6. Attached hereto as Exhibit “E” is a true and correct copy of the deposition of
Pat Hermanéon, Pages 40, 41, 44, 61, 62, 63, 67, and 78. | . | |

7. Attached hereto as Exhibit “p is a true and correct copy of the &epo'sitién éf
Barry Nlelson Pages 10, 11, 12, 21, 26, 27, 30, and 37. |

8.  Attached hereto as Exhibit “G” is a true and correct copy of the depomtxon of

Ron Fergie, Pages 54, 55, 57, 66, 72,73, 74,75, 76, 83, 85, 87, 89, 90,109, 112, 119, 121,125,

128, 129, 167, and 168.

9. Attached hereto as Exhibit “H” is a true and correct copy of the deposition of
Mark Van, Pages 30, 44, 49, 59, 51, 53, 57, 62, 63, 64, 65, 66, 69, 70, 71, 77, 78, 79, 80, 86,
87, 89,90, 91,92, 94, 96, 97, 98, 104, 105, 109,110, 112, 113, 115, 117,118, 128,129, 137; 141,
142, 144, 145, 146, 147, 153, 154, 155, 156, 157, 1-63,'164,'165, 166, 167,168, 172, 153,‘ 176,185,
187, 190, 191, 192, 194, 195, 196, 200, 201, 202, 204, 205, 206, 207, 209, 210, 211, 212, 213,
216; 217, 218, 219, 222, 223, 224, 226, 227, 228, 229, 232, 233, 238, 242, 248, 253, 255,
256, 257, 261, 262, 267, 268, 269, 270, 271, 272, 279, 280, 281, 320, and 321.

10.  Attached hereto as Exhibit “I” isa true and cortecf copy of fhé deposition of

Gary Alzola, Pagés 32-33.
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FURTHER YOUR AFFIANT SAYETH NOT

DATED this 12" day of September, 2007.

%MM

NICK L. KIELSON

On this 12 day of September, 2007, before me, personally appeared Nick L.
Nielson, known or identified to me to be the person whose name is subscribed to the within
and foregoing instrument and acknowledged to me that he executed the same.

IN WITNESS WHERFEOQF, I have hereunto set my hand and affixed my official
- seal t@@\daﬁ,g;}d year in this certificate first above written.

\\\\

AR,
SO 'f.“ e "4 % \ D
“©% - {‘}‘Vtra AL frrof

i i £ NOTARY PUBLIC
EN % usLic i § Residing at Pocatello
2 T e O F My Commission Expires: &~ Jog
%, & o § -
//// OF ‘.D \\\\ )
gty CERTIFICATE OF SERVICE

'{ HEREBY CERTIFY that on this 12 day of September, 2007, I served a true and
correct copy of the foregoing AMENDED AFFIDAVIT OF NICK L. NIELSON as follows:

Patricia M. Olsson 2 U.S. Mail, postage prepaid
Paul D. McFarlane ___Overnight Delivery
MOFFAT, THOMAS, BARRETT, ROCK & ___Hand Delivered '
FIELDS, CHARTERED ___Facsimile: {(208) 385-5384
101 S. Capitol Blvd., 10" Floor '

P.O. Box 829
Boise, Idaho 83701

NI L NIELSON
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PINNACLE HEALTH SYSTEMS, PLLC
Kayne Kishiyama, MD

{322 Elk Creek Drive, Idaho Falls, Idaho 83404, (208) 532-9020, (208) 529-2564 Fax

PT NAME: MARK VAN
DATE OF EVALUATION: May 18,2005
REFERRAL SQURCE: Self
THERAPIST: None

PRIMARY PHYSICIAN: ~ None

HISTORY OF PRESENT JILINESS

This is the first Pinnacle Health Systems psychiatric evaluation for this 48-year-old,
marnied, Caucasian male who is self referred for problems with anxiety and obsessive,
ruminating thoughts. The patient worked for over 20 years for Portneuf Medical Center
and was the maintenance supervisor for the Life Flight helicopter. About one year ago
there was a helicopter crash. He had been called out because of problems with the fuel
system with the helicopter. He did repairs in the field and the helicopter pilot took off but
crashed a few mimtes later. The patient went to the accident site and was the first one on
the scene and helped the pilot out of the wreck. The pilot lost his leg in the accident and
1s no longer working as a pilot. The local media reported that the crash was due to
mechanical and maintenance errors. The federal transportation safety agency/FAA report
was that it was pilot error. The patient says that people at the hospital and in the local
community assumed he was responsible for the accident. He says that his wife was being
harassed at her workplace by her coworkers because of the accident. He pressed the
hospital administration to release the FAA report but they would not do that.” Over the
ensuing months there were other things that he pointed out that were of safety concerns
but did not feel that his statements were taken seriously and were not heeded. He grew
increasingly more frustrated. About one month ago, in his final attempt to have hospital
release the FAA report, they refused to do that. He released a copy of the report to the
local media himself. He was subsequently fired from his job. He says that the reason
cited was for not being able to get along with coworkers. Patient denies any problems
getting along with coworkers prior to this incident. Patient has found himself being
frustrated, irritated, and anxious with ruminating thoughts. The ruminating thoughts are
starting to slowly decrease. He denies any panic attacks. He has intermittent difficulties
with waking up in the middle of the night and reports low appetite with weight loss.
Concentration and short term memory are variable. Energy level is generally good, He at
times feels like crying but cannot cry. He denies thoughts of suicide. Patient denies any
prior history of problems with depression or anxiety and denies being “a troublemalker"

Pinnacle Health Systems, PLLC PT NAME: VAN, MARK
Kayne K. Kishiyama, MD 595
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on the job. -He has never been treated with any psychiatric medications. At this time he is
still unemployed but looking for work. He is struggling with whether to file a report with
OSHA regarding work safety concerns and/or filing a report with the state
whistieblower’s department.

1

PAST PSYCHIATRIC HISTORY

Patient has never been psychiatrically hospitalized and has never attempted suicide. He
has never been in counseling before. He saw Dr. Hazzle in Pocatello briefly but found
that to be a very unpleasant experience. He denies any history of self-mutilatory
behaviors or any compulsive handwashing, counting, or checking behaviors., He is
somewhat perfectionistic. He denies any history of an eating disorder. His wife has
commented that he snores at night but has never commented that he stops breathing while
asleep. Patient denies waking up in the middie of the night short of breath, denies waking
up with headaches first thing in the moming, and denies sudden sleep attacks during the
daytime.

FAMILY HISTORY

Patient suspects that his mother had problems with depression as well as his sister. He is
not aware of any family history of substance abuse.

DRUG AND ALCOBOL HISTORY

Patient admits to drinking "three beers maybe two or three times a week". He reports rare
intoxications ("maybe once a year"). He denies ever being a heavy drinker. He denies
any history of blackouts, withdrawal symptoms, or any medical or legal sequelae related
to his alcohol use. He admits to smoking marijuana in high school but none since then.
He denies any other illicit drug use. He denies any history of prescription medwatlon
abuse. He does not use nicotirie products. Caffeine use is minimal.

PAST MEDICAL HISTORY

Surgeries include bitateral ORIF ankle surgeries a few years ago (fractured them while
doing motocross racing). His only other surgery was a hernia repair. Patient denies any
history of seizures, strokes, severe head injuries, migraine headaches, or other neurologic
illnesses. He has mild hayfever. He denies any history of thyroid disease, pulmonary
illness, cardiac disease, liver disease, renal disease, or any Gl or GU illnesses. He denies
any history of anemia, hypertension, diabetes, or dermatologic illnesses. He has a little
arthritis pain in his knee. He is allergic to penicillin. He is not currently on any
medications and does not take any vitamins or other supplements. '

Pinnacle Health Systems, PLLC PT NAME: VAN, MARK
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SOCIAL HISTORY

Patient was the youngest of two children from a low middle income, Catholic, Minnesota
family. His parents divorced when he was.about three years old and he never saw his
father after that (his mother moved the family to Minnesota from Florida away from their
father). He does not know why his parents divorced. Patient denies any early childhood.
history of physical, emotional, verbal, or sexual abuse. He denies any academic or
disciplinary problems throughout his schooling other than being suspended once in high
schoo} for smoking. He denies being hyperactive or disruptive in the classroom. He had
an average number of friends and dated about the same amount as peers in high school.

~ He was active in sports. Patient is a high school graduate. He has not taken any college

classes. Patient was in the United States army for about three years where he learned
helicopter maintenance. He did not see any combat action. He denles any disciplinary
problems in the military and received an honorable discharge from the military. He has
been married just one time and that is to her current wife. They have been married for
over 20 years and have two grown children. Patient reports a stable supportive marriage.
He has worked in the helicopter maintenance field at Portneuf Medical Center for over 20
years and was fired about one month ago. His wife works for a local insurance company.
Patient reports a good relationship with both of his children. One child is in Moscow,
Idaho going 1o coliege and another child lives in northem Idaho but will be moving to
Boise soon. Patient reports having a few good friends in the area for support. He denies
sigmficant financial stressors at this time. He says that he is not religious. Patient likes
motocross racing, working on his motorcycles, and skiing.

MENTAL STATUS EXAMINATION

Patient is a slightly thin, casually dressed, and neatly groomed Caucasian male. He is
alert, verbal, and cooperative. He is maybe somewhat guarded. Eye contact is fair.
Speech 1s hesitant and halting but normal in volume. He is oriented times four and short
term memory is three or three objects after five minutes. Simpie calculations are intact.
He could name five of the six states that border Idaho and all of the last four presidents.
He could spell "world" backwards and say the months of the year backwards without
errors. He does well with simple similarities and is fair with interpretation of proverbs.

Affect is mildly constricted. Thought processes are linear and coherent. There is no

evidence of bizarre delusions or hallucinations. Insight is fair. Impulse control is not
observably impaired and simple practical judgment is intact.
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 IMPRESSION

Patient is a 48-year-old, married, Caucasian male who denies any prior psychiatric illness.
Over the last several months he has had increasing problems with anxiety and low mood,
especially since being fired from his job about one month ago. His biggest complaint of
this time is of ruminating thoughts regarding the circumstances related to the helicopter
crash and his frustration with his former employer. There is no evidence of a substance
abuse problem. Family history is significant for possible depression in his mother and

sister.

AXIS T ADJUSTMENT DISORDER WITH MIXED EMOTIONAL FEATURES
R/O MAJTOR DEPRESSION

AXIS 1L DEFERRED (OBSESSIVE COMPULSIVE TRAITS)

AXIS 1 HAYFEVER

AXIS TV: MODERATE PSYCHOSOCIAL STRESSORS

AXIS V: GAF =60, HIPY = 85-90

RECOMMENDATION

L

.t\J

We discussed my clinical impression and treatment recommendations. We
discussed that he could approach treatment with counseling and/or medications.
We discussed outpatient counseling. Patient is very hesitant and reluctant about
doing that and does not see how that would really be helpful for him. He says that
he does not want to rehash the accident and the situation at his former workplace
but just wants to learn how to stop ruminating about those things. We discussed
treatment with medications. He would prefer to have a medicine that he could use
on a PRN basis. We discussed that the main medicine for that type of use would
be a benzodiazepine. We discussed potential addictiveness of benzodiazepines
and he decided that he did not want to be on those kinds of agents. We discussed a
trial of Lexapro. We discussed potential adverse side effects. Patient was
agreeable to a trial. He is to start with 5 mg a day for five days then if tolerating
it, increase to 10 mg a day. I gave him samples to use.

We discussed getting baseline labs. I sensed that he was somewhat reluctant to.
doing that. We agreed that we would first do the trial of Lexapro and 1f he was
not showing improvement with that medication then we would get baseline labs.
Patient does not have anyone that he wanted me to send a copies of this report to.
Patient is to call me in one week and retum to clinic in three weeks, sooner PRN.
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Kayne Kishiyama, M.D.

* Pinnacle Health Systems, PLLC

Kayne K. Kishiyama, MD
1522 Elk Creek Drive
Idaho Falls, ID E3404

PTNAME: VAN, MARK
04




Transcript of the Testimony of:
Gary Alzola

Date: July 24, 2007
Volume: I

Case: VAN v. PORTNEUF MEDICAL CENTER

Printed On: September 11, 2007

T&T Reporting |
Phone:208/529-5491 [
Fax:208/529-5496 |
Email:tntreport@ida.net |
Internet: www.tandtreport.com |

£oo .




ey

Viugo Deposition of: Gary Alzola July 24, 2007
Page 30 - Page32
i get Eo know and maybe I some respects f'mt that way | 1 'A. Don Humphrey. ‘
2 wo. ButIdid feel, like, when we needed fo talk 2 Q. Do you know why -- why he left? Or what |
3 that we did. And we had, you know, cordial 3 was the situation there? :
4 relationship. At least that's how I feit. 4 A. Tthink I would just like to say that he
5 Q. Do you recall any specific problems with 5 was asked to leave.
§ his — with maintenance in the LifeFlight program 6 Q. Okay. Do you know the specifics?
7 during that period? 7 A. Ido, butI -~ I would really -- I'd -
8 A. Well, do I recall maintenance problems? 8 rather notanswer because it doesn't have anything to §
9 I'm not sure what your -- I'm unclear of your 9 do with me and it's kind of a personal -- it was -- '
10 question. 10 it was a personal issue.
1! Q. Well, let me -- let me define it a 11 Q. Did it have anything to do with the
12 Hitle bif more, then. 12 department?
13 During this period of time from 1996 to 13 A. No.
14 November 14th, 2001, did you ever request the 14 Q. So the -- but the -- but the hospital :
15  maintenance department to level -- level their 15 asked himto leave? :
16 stand -- to raise their standard, raise the level of 16 A. Well, when you say "the department," you {;
17 standards with regard to -- to maintenance and 17 mean as far as it related to - b
18 efficiency? 18 Q. LifeFlight. i
19 A. No. 19 A. -to LifeFlight? And anything that had :
20 Q). During this period of time, did you ever 20 to do with the flight program or anything like that
21 have any concerns that Mr. Van was raising issues 21 or safety or anything like that?
22 that he wouldn't let go? 22 Q. Well, did it have something to do with
23 A. No. ‘ 23  his job responsibilities?
24 Q. T'm now going to go to the 24 A. No.
25 November 14th, 2001, accident. What was your title |25 Q. Okay. To your knowledge, was it because
Page 31 . Page 33 §
1  or position with the hospital at that time? 1 he had an affair with a nurse?
2 A. T was the director of operations. 2 A. Yes.
3 Q. Okay. 3 Q. Okay. ‘What was the nurse's name?
4 A. Slash, aviation manager, whatever. 4 A. Ithink it was Donna Favor.
5 Q. Okay. Were you the aviation manager at 5 Q. Did that disrupt operations in
6 that period -- at that time, at November 14th, 20017 | 6 LifeFlight?
7 A, Yes, sir. 7 A. No.
& (). Are you saying that the director of 8 Q. You didn't see any disruption, correct?
9 operations is the same position as the aviation 9 A. No. Actually, it was a relief.
10 manager? 10 Q. Okay. You're saying that he was — he
11 A, Yes. 11 was asked to resign and that he did resign was a
12 Q. Okay. And it wasn't such that you were 12 relief? _
13 the director of operations on Novermber 14th, 2001, |13 A. Yes.
14 and you later became the aviation manager? 14 Q. Okay. I'm asking: Was the affaira
15 A. When I first went to work at the 15 disruption?
16  hospital -- the director of operations is actually an 16 A. To whom?
17 FAA term that's a required job that you have to have | 17 Q. To -- to the LifeFlight operation.
18 to operate under Part 135, The hospital at that time | 18 A. Yes.
19 called that job the aviation manager. That was the 19 Q. Howwas ita disruption”
20 hospital name for the same job. 20 A. Tguess just -- just because of the
21 Q. Okay. When did you -- tell me again, 21 rumors and everything if it were going around every |
22 when did you become the operations director orthe |22 time you would go to work because everybody knew |
23 aviation manager? 23 about it pretty much. So it was just that kind of
24 A. In 2000. 24  stuff that you get when something like that is going
25 Q. Okay. Who did you replace? 25 on
tntrepori@ida.net T&T Reporting
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Sl R)rtne! l ! 651 Memorial D, Pocatello, idaho 8301

MEDICAL CENTER Phone: {208} 239-1000

.To:  Mark Van, Chief M

From: Pat Hermanson, CEQ J’f
Date: September 16,2004
Re:  Your concerns

Mark, | received your note in the mail yesterday and followed up with a
conversation with Russ Wight, our in-house counsel who negotiated the
documents related to the puichase and maintenance of the Agusta 109 helicopter.
As you are well aware, he collaborated extensively with the Flight Team in
negotiating the appropriate lapguage and detalls of the agreement. 1 remain
confident and satisfied that we have a valid, comprehensive agreement that will
serve our needs for years to come,

You have raised several concerns over the past year or so that have been
addressed directly with Agusta. We are satisfied that Agusta maintains a posture
to support our program with the necessary resources to keep wvs safe and
operational on an ongoing basis. While the language of the agreement may not
comply with your particnlar desires, other involved parties, L.e. Russ Wight, Pam
Humphrey, Gary Alzola, and myself believe that we bave a légally binding,
workable agreement that serves our hospital well,

Your note indicates that you continue to have a personal trust issue with Agusta.
While  am not in a position to resolve that for you, the fact remains that Agusta
is our vendor and we will woik with them 1o ensure that our program meets the
needs of our community and region. Obviously, your challenge is to find a way

to resolve your personal.trust issues so that you cap move on toward a

productive relationship with cur vendor to ensure that our program remains safe
and reliable. in fact, as the lead maintenance professional responsible for the
afrcrait it is imperative that you have a positive working relationship with our
vendor. It is my expectatmn that this wil occur.

Cc: Pam Humphrey
Russ Wight

T mvwipontmed.ong
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"U.S. DEPARTMENT OF LABOR Occupational Safety & Health Administration

2L Third Avenue, Sulte 715
Seatile, Washingion 98(01 - 3212

RECEIVED

0CT 1§ 2006
October 11, 2006 :

Via Certified Mail

Mr. Mark Van
914 Mt. Mcguire
Pocatello, 1D 83201

Re: Poitneuf Medical Center/Van/0-0160-05-016
Secretary’s Findings '

Dear Mr. Van:

The investigation of the above-referenced whistleblower complaint has been
completed. On July 11, 2005, Mark Van (complainant) filed the above-referenced
complaint against Portneuf Medical Center (respondent), under the employee
protection provisions of Section 519 of the Wendell H. Ford Aviation investment and
Reform Act for the 21st Century, 49 U.S.C. §42121, (hereinafter called AIR 21).

Mr. Van claimed that he was discharged in retaliation for complaining about alleged

. violations of federal aviation regulations by respondent’s pilots. Portneuf Medical
Center denied any retaliatory motive and maintains that Mr. Van was fired because he
was unable to maintain positive interpersonal relations with his colleagues and failed to

foster a posilive team environment.

Foliowing an investigation of this matter by a duly authorized investigator, the Secretary
of Labor, acling through her agent, the Regional Administrator for the Occupational .
Safety and Health Administration, Region X, finds no reasonable cause to befieve that
Portneuf Medical Center violated the employee protection prows:on of the Act and

issues the foltowing findings.
Secretary's Findings

The complainant and the respondent are both covered under the employee protection

provisions of the Act. Respondent is an “air carrier” within the meaning of 49 U.S.C.

§42121. Respondent is also g “citizen of the United States” within the meaning of
49 U.5.C. §40102(a}(15){C) because it is an association organized under the laws of

do¥
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the stale of Idaho.! Respondent is a county hospital that operates an emergency air
ambulance service based at Portneuf Medical Center in Pocatello, Idaho, Respondent
transports and provides critical care to ill or injured patients in the states of Idaho and
Utah. Respondent's worklorce includes approximately 1,350 employees, none of whom
is represented by a labor union. Complainant was emp!oyed by respondent as Director

of Maintenance.

The stalute requires a complaint alleging discharge or discrimination in violation of the
Act to be filed with the Secretary of Labor no later than 90 days after the date the
discriminatory decision has been both made and communicated to the complainant,
Complainant was discharged on or about Aprit 20, 2005, which he claims is the most
recent.dale of discrimination, On July 11, 2008, he filed a compiaint with the Secretary
of Labor — OSHA, alleging that respondent discriminated against him in violation of
49U.S.C. §42121. This complaint was timely filed. ‘

The Act prohibits discharging or otherwise discriminating against an employee if the
employee “provided...to the employer or Federal Government...information refating (0
any violation or alleged violation of any order, regulation, or standard of the Federal

* Aviation Administration or any other provision of Federal law relaling to air carrier safety

under this subtitie or any other law of the United States... " 49 U.S.C. §421 21(a)( 1).

Complainant was employed by respondent for nearly 19 years, of which the last 7%
years he was the Director of Maintenance for respondent’s LifeFlight alr ambutance
program. By all accounts complainant was an excelient mechanic and cared deeply
about the safe operation of respondent's ajrcraft. Additionally, in Noverber 2001,
complainant proved himself o be a true hero in his response to a crash involving
respondent’s LifeFlight helicopler, where he rescued the downed pilot and probably
saved the pilot's life through his first aid efforts that day. The crash did not occur as a
result of any maintenance or mechanical problems with the aircraft.

During the course of his employment, the complainant raised numerous concetns that
he categorized as protected under the Act. The investigation revealed that some of his
concems are indeed protected, but some are nol. His concems are described as

foliows.

Protected Activity: June 21, 2004, complaint of averflown airworthiness directive

Complainant engaged in protected activity on June 21,.2004, when he reported lo
respondent, by e-mail, that a pilot had overflown an FAA airworthiness directive on
May 17, 2004, and that another pilot had overflown an FAA airworthiness directive on

! Respondent's argument that it is not 2 “citizen of the United States™ and thus not an “air carer” was

~ undermined by the fact that on ifs application to the FAA for a Part 13§ Air Carrier certificate, Respondent

cedified thal it was a “cilizen of the Uniled Sfales”; specifically, an "association.” Additionally, 14 CFR Part
119.13 provides that a Part 135 cerificate can only be issued 10 a “citizen of the United States”

Cctober 11, 2006

Secretary’s Findings
PodneuMedical Cenler/Van/0-0160-05-016 Page 20f 8
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June 7, 2004.% Airworihiness direclives specify inspections that must be performed
after a cerlain number of fiight hours to ensure the safe operation of aircraff. 14 CFR
Part 39.7 provides that failing to comply with an airworthiness directive is a violation of a
federal aviation regulation (FAR}. Complainant had discovered the apparent violations
on June 10, 2004, while reviewing records, but for some reason did not report the
violations to respondent until eleven days later,

Complaints of ice/snow found on rofor blades during inspeclions

Complainant complained to respondent on multiple occasions going back to at feast
1987 that he had found ice and/or snow on the helicopter blades duting daily
inspections. On February 1, 2005, complainant again made such a complaint to
respondent. Afterwards, he called respondent’s dispatch office and informed them of
the condifion as well. Complainant claimed that these complaints were protected

activity,

Complainant said dusing s interview that he was concerned that if respondent’s pilots
failed to perform required pretakeoff contamination checks, then they might not notice
ice and/or snow on the blades before taking off. However, it was not reasonable for
coraplainant to believe that respondent’s pilots would fail to perform pretakeoff
contamination checks because the pilots routinely performed pretakeoff contamination
checks. Aithough complainant said that he found ice and snow on the blades on a
number of occasions while the aircraft was on the ground, the preponderance of the
evidence did not suggest that that aircraft was flown in an unairworthy condition.

Additionally, the preponderance of the evidence indicated that the concemns
complainant expressed to respondent regarding ice andfor snow on the helicopter’s
rotor blades related (o operational and dispatch issues rather than to alleged violations
of orders, regulations, or standards of the FAA. Complainant believed that the aircraft .
should be ready to fly 24 hours a day, and that it would be detrimental to the LifeFlight
program if rescue missions had to be declined because the aircraft was not immediately
flyable due to the 60-80 minutes it wauld take to de-ice the aircraft. Complainan{s
concems may have been understandable from a business standpoint; however, it is not

- aviolation of any known order, regulation, or standard of the FAA (or of any other

federal law relating to.air canier safety) for an aircraft to have ice andfor snow adhering
to the rotor blades while the alrcraft is on the ground.

Therefore, complainant's complaints regarding ice andfor snow found by the
maintenance department during inspecfions of a helicopter on the ground are not

protected aclivity,

2 See Davis v. United Aittines, Inc., 2001-AIR-5 (ALJ July 25, 2002} {even “informal” complaints to
supervisors can be protected aclivities under AIR 21).

Secretary's Findings Oclober 11, 2006
Portneuftledical Center/Van/0-G160-05-016 Page 30l 8
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November 2004 complaint of fiight with ice o blades _

Complainant alleged that he engaged in protected activity on or aboul November 22,
2004, when he verbally reported to respondent that one of the pifots had flown the
LifeFlight helicopter with ice and snow on the main rotos blades during takeoff. The
afleged violation, which had occurred between three and four weeks earlier, was not
witnessed by complainant, but hie apparently understood this had happened. No one
actually witnessed an aircraft taking off with any ice or snow adhering to a rotor blade.
it took nearly a month for complainant to notify respondent of the incident.

14 CFR Part 135.227 provides in relevant part:

(a) No pifot may take off an aircraft that has frost, ice, or snow adhenng fo
any rofor blade {...}

(Of.. Jno pilat may take off an airplane any time conditions are such that
frost,_ice, or snow may reasonably be expected fo adhere (o fhe airplane
unless [...]

(1) A pretakeoff contaminalion check, that has been established by the
certificate holder and approved by the Administrafor for the specific
airplane fype, has been completed within 5 minutes prior to beginning
takeoff. A pretakeoff contamination check is a check fo make sure the
wings and contirol surfaces are free of frost, ice, or snow.

in order to be protected under AIR 21, the complainant's belief that an air cartier, safety
violation occurred must be objectively reasonable.® Complainant has failed to meet this

burden.

The preponderance of the evidence established that on or about October 31, 2004, the

mechanic on duty had de-iced the entire aircraft except for two rotor blades, which had
some remaining ice. As it was a clear and sunny day, the mechanic turmed the
remaining blades into the sun before he went into the flight office to log his werk and
contact the pilot on duty. The evidence showed that as many as 20 minutes ray have

~ elapsed from the time the mechanic tumed the blades info the sun to when he refurned
to the helipad. Upon the mechanic’s retumn, he observed the helicopter taking off. The
mechanic said that he thought it was possible that the sun had melted the remaining
ice. No reports were received concerning ice scattering from the rotor blades or of
‘other conditions which would suggest that the aircraft was flown with ice and snow on

the rolor blades. -

Complainant has not provided a credible explanation for why he would have waited
nearly a month to report the incident to anyone if he truly believed that a viotation of a
FAR had occurred. It would have been appropriate for the complainant, as Director of
Maintenance, to immediately report the apparent violation to either respondent or to the

* See Svendsen v, Air Methods, Inc., 2002-AIR-16 (ALJ Mar. 3, 2003), slip op. at 48, adopted, ARB No,
03-074 {ARB Aug. 26, 2004),

Secretary's Findings . QOctober 11, 2006
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FAA* Therefore, complainant has not established that it was objectively reasonable for
him to believe that the LifeFlight helicopter took off with ice on the blades in Oclober
2004. Under the above circumstances, complainant's November 2004 report to
respondent of the alleged fakeoff involving ice and snow on a rotor blade does not

constitute protected activity.

Nonetheless, upon receipt of complainant's report of the incident, respondent
investigated the incident. Respondent's investigation did not yield any evidence that
the helicopter had taken off with ice on the blades.

Thereafter, respondent addressed complainant’s concerns by drafting and
implementing a new Cold Weather Operations policy, which aimed to keep ice and
snow from accumulating on the blades in the first place through the careful use of
heaters and blade covers. The evidence showed that complainant contributed many
suggestions fo this policy, and that the vast majority of complainant’s suggesfions were

. incorp_orated.

During the final six months of his employment with respondent, complainant referred
back to the October 2004 takeoff on muitiple occasions. Complainant continued to
raise this allegation despite the lack of evidence that any violation of a FAR had
occurred. Complainant’s repeated raising of an issue that did not constitute protected
activity in the first place — and that had been resolved by involving complainant in the
design of respondent new Cold Weather Operations poficy — also does not constitute

protecied activity.®

March 24, 2005, e-mail

On March 24, 2005, complainant sent an e-mail to many of respondent’s managers,

“dlispatch personnel, and medical staff that he contends is protected activity. By its own

terms, the e-mall concerned ‘pilot management pracfices.” The e-mail again referred fo
the alleged flight with ice on ihe rotor blades in October 2004. The e-mail also.
questioned whether the pilots wouid go along with the new cold weather policy (for
preventing ice accuniutation on the blades during ground operations), and stated that

“safely offenders” needed to be sanclioned. This e-mail does not constitute protected
aclivity because it did not allege any violation of any order, regulation, or standard of
the FAA (or any olher provision of federal law related {o air carrier safety). '

*The FAA advises employees of air catriers thal known violations of FARs should immedialely be

reported to the nearest FAA Flight Standards District Office. See
hlp:/hwww.faa. govisafelyforograms._initiatives/aircrafl aviationfwhistleblowernolicy/aal.

¥ Once a whistleblower's safety concems have been adequately addressed (o the extent that it is no

longer reasonable to keep raising the same concerns, new complaints do not constitute prolected activity. -

See Williams v. Baltimore City Public Schools System, No. 03-1748 (4th Cir. Nov. 18, 2005} {per curium)
{case below ARB No. 01-021, ALJ No, 2000-CAA-15),
Qctober 11, 2006
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Respondent Knowledage

Respondent had knowledge of complainant's protected activity because complainant's

air safety complaint was made directly fo respondent.

Unfavorable Personnel Action

Complainant’s allegation that he was “verbally threatened” by a co-worker on
February 25, 2005, is unfimely because it was not fi Ied with OSHA within 90 days of its

occurrence. Accordingly, that aiiegat:on is d;smsssed

Complainant experienced an unfavorable personnel action when his employment was
terminated on April 20, 2005. .

Nexus

Complainant was ultimately unable o demonstrate by a preponderance of the evidence
that his alleged profected activities were a contributing factor in the termination of his
employment. First of all, the fen monihs that elapsed between complainant's most
recent protected actwuy and when he was fired is too remote in time o infer any causal

connectzon

Additionally, respondent‘s response to complainant's air safely concem expressed on
June 21, 2004, indicated that respondent fook complainant’s concems seriously.
Respondent self-reporfed the violation prompily to the FAA and submitted a
‘comprehensive fix” for airworthiness compliance which was fully approved by the FAA
and implemented by respondent. Respondent thanked complainant for reporting the
lssue. Complainant did not allege, and the evidence did not support, that there were
any further violations of airworthiness directives during his employment.

This investigation revealed no evidence that complainant's protected activity played any
role in respondent's decision to discharge him. Complainant was not disciplined for his

. protected aclivity. To the contrary, after complainant engaged in profected activity, his

next performance evaluation {for the fiscal year ending September 30, 2004) was quite
posmve and actually resulted in complainant being awarded a 2% petformance«based

pay raise for his performance during fi scaI year 2004.

The preponderance of the evidence indicates that respondent had concerns about
complainant’s conduct during the fast few months of his employment, and that a

¢ Although nol mentioned in his written camplaint, Compiamanl alleged during his interview that his home
was “dive-hombed” by one of Respondent's pilots in Seplember 2003. in addition to being untimely, that
allegation wag not substantiated during this investigation. Rather, the evidence showed that
Complainant’s home was focated In the LifeFiight heficopter's fiight path, and that the heficopter was
returning to the hospital with a crifical head injury patient onboard, The evidence showed fhat the medicat
crew onboard had specifically asked the pilot to fly at a fow alfitude to minimize the patient's bleeding.

Secrelary’s Findings Qctober 11, 2006
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communication breakdown had resulted in the LifeFlight program.” The issues between
complainant and ofher team members did not relate to his protected activity. The
evidence showed that the motivation to fire the complainant was related to his
involvement with pilot management practices and not his air carrier safety concerns.
Accordingly, complainant’s protected activity was not a contributing factor in the
decision to discharge him.

There is no reasonable cause to believe that respondent has violated the employee
protection provision of the Act. This complain?, therefore, is dismissed.

Appeal Notification

In accordance with federal regulations, this letter notifies the parties of the right to file

objections and request a formal hearing on the record. To exercise this right, the
parties must make siich a request, within thirty (30) days of recieipt of this letter, by
facsimile (fax}, hand delivery, or overnight/next day delivery mail or telegram to:

Beverly Queen, Chief Docket Clerk
Office of Administrative Law Judges
U.S. Department of Labor

800 K Street, NW, Suite 400
Washington, D.C. 20001-8002
Phone No. (202) 693-7300

Fax No. (202} 693-7365

Unless a request for appeal is received by the Administrative Law Judge within the
thirty-day period, this finding will become the Final Order of the Secretary of Lahor.
Both parties are being advised of the determination in this case and the right fo a
hearing. A copy of this letier has also been sent to the Chief Administralive Law 'Judge
with a copy of this complaint. The address of the Chief Administrative Law Judge, is in

‘care of the U.S. Department of Labor, 800 K Street NW, Suite 400, Washington, D.C.

20001.

i an objection is filed, please send coples of the request to the complainant and
respondent, and to this office at the address noted in the above letterhead. After
copies of the request are received, appropriate preparations can be made. If you have
any questions, please do not hesitate to call me at (206) 553-5930.

The Administrative Law Judge who conducts the hearing will issue a recommended
decision to the Secretary based on the evidence, testimony, and arguments presented
by the pariies at the hearing. The hearing is an adversarial proceeding in which the
parlies will be allowed an opportunity to present their evidence forthe record. The Final
Order of the Secretary will then be issued after consideration of the Administrative Law

7 The last seven months of Complainant's employment were not reflected on any performance avaluation
because Complainant was fired before the end of fiscal year 2005.

Secretary’s Findings Oclober 11, 2006
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Judge’s recommended decision and the record developed at the hearing, and will either
provide for appropriate relief or dismiss the complaint.

Sincerely,

e N

Richard S. Terrill
Regional Administrator

cc:  Chief Administrative Law Judge
Gene Kirkendall, FAA Whistleblower Protection Program
Curtis Holmes, Representative for Complaihant
JPatricia Olsson, Attomey for Respondent

e
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Subject: FAA Inspection
Date:  10/13/05

To Whom I May Concern:

The Federal Aviation Administration came to Portneuf Medical Center on 10/13/05 in
response to a written complaint they received regarding Life Flight. The complaint
alleges a Portneuf pilot had violated Federal Aviation Regulation Part 135.227 which
states: “No pilot may take off an aircraft that has frost, ice, or snow, adhering to a rotor
blade......”. The incident occurred sometime during October of 2004.

Greg Stoltz and I were interviewed by, Mr. Dennis A. Seals, from the Salt Lake Flight
Standards Office. In addition to our explanation of the incident Mr. Seals inspected our
cold weather operation procedures and the covers we use on the aircraft. His comments
indicated that he found no violation.

Ron Fergie
Chief Pilot/Safety Coordinator
Portneuf Life Flight

613
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NICK L. NIELSON - Idaho State Bar No: 3787

NIELSON LAW OFFICE

120 North 12th Avenue, Suite #7
P.O. Box 6159

Pocatello, Idaho 83205-6159
Tel: (208) 232-1735

Fax: (208) 232-0048

Attorney for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DIST'RICT.
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MARK VAN,
" Plaintiff,
VS.

PORTNEUF MEDICAL CENTER, PAT
HERMANSEN, Hospital Administrator,
PAM HUMPHREY, EMS Program
Director, GARY ALZOLA, Director of
Operations, RON FERGIE, Chief
Pilot/Safety Officer, BARRY NIELSON,
Pilot, and DOES I-X,

Defendants.

Case No. CV-2005-4053-0C

PLAINTIFF’S MEMORANDUM IN
RESPONSE TO DEFENDANTS’
MOTION FOR SUMMARY
JUDGMENT

COMES NOW Plaintiff, Mark Van, by and through his attorney, Nick L. Nielson, and

hefeby submits this Memorandum in Response to Defendant’s Motion for Summary Judgment.

I. INTRODUCTION

According to Pat Hermansen, CEO for Portneuf Medical Center, PMC employees are trained

and expected to bring up concerns about decisions in their department or organization no matter how
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difficult or unpopular. Deposition of Pat Hermansen (“Hermansen Depo.”), p. 78, LL. 4 - 7. Mark
Van, as Director of Maintenance for the hospital’s Life Flight Program, raised safety and government
waste concerns that were diffiéult and not popular. The hospital chose to stop listening to Mark for
various reasbns. Some thought Mark brought up issues that had been resolved. Others didn’t
appreciate the way Mark looked at them or the way he talked.

Mark was terminated because of his inability to maintaiﬁ positive interpersonal relations with
his colleagues and foster a positive team environment. The fact is that the hospital ignored its own
serious flaws in the safety of the Life Flight Program, failed to treat Mark with the respect and
concern that he deserved, and failed to discipline others for their bad behavior. The end result was
that Mark was wrongfully terminated from his employment while other employees were exonerated
from their wrong doing. In terms of justice for Mark Van, there was none.

As will be shown below, Defendants violated Idaho’s Whistieblower Act, harassed énd
discriminated against Mark. Now, Defendants continue in their attempt to justify their unjustifiable |
actions through their summary judgment motion. Genuine issues of material fact pertaining to the
issues in Mark’s lawsuit preciude surmmary judgment in this case and Defendants’ Motion must be
denied.

II. FACITS |

BACKGROUND

When Mark first became associated with the hospital’, he worked for Freedom Helicopters,

which contracted with the hospital to provide helicopter service. In 1985, Mark became the Director

"The word “hospital” is utilized to denote Bannock Regional Medical Center as well as
Portneuf Medical Center for purposes of this Brief.
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of Maintenance for Freedom Helicopters. When Freedom Helicopters went bankrupt, Mark
contracted his labor with the hospital for about a year as their Director of Maintenance. In 1986,
Mark became a full-time employee of !}he hospital as the Director of Maintenance and héld that
position until his termination. Deposition of Mark C. Van (“Van Depo.”), p. 44, LL. 1 - 13. Pat
Hermansen, the current CEO for Portneuf Medical Center, has said of Mark, “I’ ve always understood
that he’s an excellent mechanic and competent in maintenance of a helicopter.” Hermansen Depo.,

p.67,LL.9- 11

LIFE FLIGHT'S ADMITTED MISHAPS. ACCIDENTS AND HARASSMENT
During his tenure as the Director of Maintenance, the Life Flight Program was piagued with
accidents and pilot errors. Obviously, many incidents are 'disputed between the parties. Thére are
many matters pertaining to safety and the waste of taxpayer’s money, however, which hospital
employees have admitted in the course of this Iitigﬁtion. Such problems include But are not limited
to the following:
1. Pilots took off with the utility shed doors on the helipad open, creating possible
safety risks. As far as employee discipline was a.ldministered', the pilots were “talked” to about it.

Deposition Ronald C. Fergie (“Fergie Depo.”), p. 54, LL. 19 - 21; p. 55, LL. 9- 12, 16 - 17.

2. In July 2003, Ron Fergie, Life Flight's Chief Pilot and Safety Officer, flew the Life

Flight Helicopter, having been on duty for 20 hours. Fergie Depo., p. 55, LL. 22-25;p. 57, LL. 1 -
18. Fergie admitted that this was not a good exémple to other pilots. Fergie Depo., p. 66 L. 13 -
20. He was “counseled” “mostly for appeérancé’ sake . . ..” Fergie Depo., p. 75, LL 22 - 25. A

policy change regarding pilot duty time was subsequently implemented to promote safety. Fergie

PLAINTIFF’S MEMORANDUM IN RESPONSE TO DEFENDANTS’ MOTION FOR
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Depo.,p.76,LL. 5-8.

3. According to Chad Waller, Ron Fergie went to work before he had satisfied rest
requirements. Deposition of Chad Waller (“Waller Depo.”), p. 26, LL 16 - 25;p. 27, LL. 1 - 7.
Chad Waller saw Ron Fergie's flight log and told Mark that Ron Fergie changed the flight log. Hé
saw the flight log changed. Waller Dépo., p. 27, LL. 9 - 16. Falsification of pilot records is a
violation of the Federal Aviation Regulations. Deposition of Barry Nielsen (“Nielsen Depo.”), p.
30,LL. 18 -~ 21. Ron’s behavior created frustrations within the pilot portion of the Life Flight team.
Waller Depo., p. 30, LL. 1 - 2.

4, In December 2003, Ron Fergie did not &heck the lights on the helicopter before taking
off. The lights had actually been turned off and Ron flew the helicopter to the airport without any
lights. He was told to watch what he was doing. Fergie Depo., p. 72, LL. 23 -25;p. 73; p. 74, LL.
1-14.

5. In June 2004, Ron Fergie violated a Federal Aviation Regulation by overflying an
airworthiness directive. Fergie Depo., p. 83, L1 24-25;p.85LL.1-15;p.87,LL. 5-6. (He was
“talked” to about it;) Fergie Depo., p. 87, LL. 9 - 12. Fergie didn’t consider the violation to
.constitute a bad example on his part. Fergie Depo., p. 90, LL. 11 - 13.

6. After Ron Fergie’s violation, pilot Chad Waller violated the same Federal Aviation
Regulation. Fergie Depo., p. 89, LL. 11 - 17; Waller Depo., p. 10, LL. 22 - 23‘. Life Flight's
Director of Operations, Gary Alzoia; “talked” to him about the incident and what he did wrong, and
that he had to be more diligent. Waller Depo., p. 11, LL. 22 - 25. |

7. The hospital was given an Air Carrier’s Certificate warning because pilot flight time

PLAINTIFF’S MEMORANDUM IN RESPONSE TO DEFENDANTS’ MOTION FOR
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records were not maintained adequately. Fergie Depo., p. 167,LL. 8- 25; p-168,LL.1-16; Waller
Depo., p. 11, LL. 7 - 12. Gary Alzola indicated to Chad that he needed to be more diligent on his
record keeb_ing and his duty log. Waller Depo., p. 12, LL. 14 - 15.

8. Pilots have slept through the lﬁght and left the aircraft unairworthy because of snow
and ice on the rotor blades. Fergie Depo., p. 109, LL. 2 - 6. And yet, the hospital prides itself on
quick response times. Fergie Depo., p. 112,1L. 3 - 5.

9. On or about January 31, 2005, Ron Fergie and Chad Wéiier were installing blade
covers on the main rotor blades when Ron told Chad that he didn’t need to wipe the blades off
because the covers would knock all the snow off. Waller Depo., p. 37, LL. 5 - 24. Mark Van found
snow and ice on the rotor blades the next morning.

10.  Ron Fergie did not perform a 7:00 a.m. pre-flight inspection on the helicopter on

February 1, 2005, prior to Mark Van taking off the rotor blade covers. Fergie Depo., 'p. 119,LL 3 -

7. Fergie admitted that it is the pilot’s responsibility to make sure that snow and ice are off the

blades before take off. Fergie Depo., p. 121, LL. 11 - 14.) Barry Nielsen was adamant that pre-flight

~ ingpections are performed every shift change. Nielson Depo., p. 35, LL. 6 - 12.) Fergie was talked

to about the incident. Fergic Depo., p. 125, LL. 12 - 17.

11.  After Fergie had left snow and ice on the rotor blades, he informed Barry Nielson that
Mark Van was raising Nielsen’s snow and ice incident with snow and ice on the rotor blades again.
Fergie Depo., p. 128, LL. 22 - 25; p. 129, L..1.

12.  Pilot Barry Nielsen was disciplined for losing a fuel cap on a flight to Rupert or

Burley. Nielsen Depo., p. 12, LL. 5-12.
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13.  Barry Nielsen was disciplined for leaving the helicopter’s cowling unsecured on a
night flight to Burley. Nielsen Depo., p. 14, LL.2-5.

14. Barry Nielsen was discilﬁlined for bumping the helicopter’s tail skid on a fence.
Nielson Depo., p 15, LL. 21 -22.

15.  OnFebruary25,2005, Barry angrily approached Mark on the helipad. Nielsen Depo.,
p. 47, LL. 14 - 24. Heé and Ron Fergie had previously discussed an e-mail in which Mark talked
about all the things that Mark thought they needed to be doing. Nielsen Depo., p. 49, LL. 19 - 21.
It was either this e-mail or other e-mails which prompted Barry to go to the heiipad and talk to Mark.
Nielsen Depo., p. 50, LL. 3 - 7. Nielsen admitted his conduct did not foster a positive team
environment. However, he was not warned or reprimanded for his conduct. Nieison Depo., p. 51,
- LL.21-25;p. 52,1L. 1 -4. No one even asked him about his conduct on that day. Nielsen Depo.,
p. 52, LL. 5 - 7. CEO Pat Hermansen was not made aware of Nielson’s behavior. Hermansen
Depo., p. 61, LL. 18 - 23. Hermansen opined that “to threaten someone in the workplace in any
manner is not acceptable workplace behavior.” Hermansen Depo., p. 62, L1. 22 - 23, Hermansen
concluded that the behavior exhibited by Barry Nielsen, as documented by Audrey Fletcher,
Employer Relations Facilitator for the hospital, would be subject to discipliﬁary action under the
hospital’s policy. Hermansen Depo., p. 63, LL. 16 - 25; p. 64, LL. 1 - 3. Audrey Fletcher admitted
that Barry Nielsen did not comply with the standard of teamwork and appropriate behavior, but was
not terminated. Deposition of Audrey Fletcher (“Fletcher Depo.”), p. 87, LL. 23 -25,p. 88, LL. 1 -

4. Fletcher considered Barry Nielsen’s behavior to constitute harassment against Mark. Fletcher

Depo., p. 103,11.5-9.

PLAINTIFF’S MEMORANDUM IN RESPONSE TO DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT 619 PAGE 6



16. Barry Nielsen admitted to being “possibly” condescending to Mark in an April 4, 2005
meetiﬁg and that such conduct did not foster a positive team environment. Nielsen Depo., p. 53, LL.
21-25p. 54, LL.1-5.

Defendants have admitted to many violations, problems with safety issues and harassment
against Mark Van. As will be shown below, this is only the tip of iceberg as it pertains to
Defendants’ wrong-doing toward Mark.

LIFE FLIGHT'S EARLY PROBLEMS

A hospital pilot, Don Humphrey, crashed a helicopter on Carter Street in Pocatello in 1993,
causing over $150,000.00 worth of damage. He didn’t have the continuous ignition system on, and
was operating the aircraft in violation of the flight manual and an airworthiness directive issuea by
the FAA. Van Depo., p. 77, LL. 25; p. 78, LL. 1 -7, p. 79, LL. 3. The hospital never reléased such
information and, consequently, the matter was never properly investigated by the FAA. Van Depo.,.
p. 78, LL. 4 - 6 |

The pilots were making up stories as to why the engine flamed out. One of the stories was
that the engine compressor wore out, and blame was placed on the Maintenance Department. Van
Depo.,p.116,1.L.20-25;p. 117, LL. 1 - 5,16-17,24 - 25;p. 118, LL. 1 - 4, Nobody would own
up to what really happened. Van Depo., p. 118, LL. 6 - 7. The Maintenance Department had to rent
a crane and a flatbed to secure the helicopter and transport it to the airport to work on in for several
months. Van Depo., p. 104, LL. 24 - 25; p. 105, LL. 1 - 4. Eventually, Don Hﬁmphrey wag asked
to feave Life Flight after having an affair with a Life Flight nurse, Donna Favor. Van Depo., p. 80,

LL. 14 - 16; Deposition of Gary Alzola (“Azola Depo.”), p. 32, LL. 4 - 25;p. 33, LL. 1 - 2.
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LIFEFLIGHT’S NOVEMBER 14, 2001 ACCIDENT

On November 14, 2001, Mark Van was called to fix Life Flights™ helicopter in a remote
section of Idaho. When Mark and his son reached the helicopter, they were in a valley and there
- were no lights anywhere. Mark changed the fuel pumps and got the helicopter airworthy. Van
Depo., p. 49, LL. 11 - 14. He worried about getting back on the road. Van Depo., p. 49,. LL.15-16.
Pilot Tim Brulotte had B'éen on duty for 17 hours. Van Depo., p. 49, LL. 10 - 11. Tim was tired and
he couldn’t see. He flew off and ran into a mountain and the helicopter f:x,t)ioded.2 Van Depo., p.
49,11. 20 - 22.

1t was Mark’s understanding that the FAA felt that Tim’s duty time of 17 hours contributed
to Tim’s mistake which caused the crash. Van Depo., p. 279, LL. 13 - 15. Tim Brulotte had
requested that ihfonnation be released indicating that there was no mechanical problem‘ with the
aircraft that night. Van Depo., p. 50,LL. 23 -25;p.51,L. 1. The accidcﬁt changed Mark’s life and
he started to Iéok at what pilots were doing. Van Depo., p. 49, LL. 22 - 24,

Mark wrote a letter addressed to all crew members about the 2001 accident. He didn’t want
to go over and over the accident with all the crew members but he did want them to see the letter.

Mark did not want to be in seclusion. Van Depo., p.- 128, LL. 23 - 25; p. 129, L. 1. Pam Holmes,
Life Flight Program Director, claims, however, that Mark did not indicate to her that he wanted the
letter addressed to the flight crew. Deposition of Pam Holmes, (*Holmes Depo.”) p. 76,LL. 14 - 16.

Information about the accident was released to the press and- Mark heard several times ovér

the radio and TV that the aircraft crashed after Iﬁaintenance. Van Depo., p. 50, LL. 21 - 22; p. 53,

2 Pictufes of the destroyed helicopter are attached to the Affidavit of Mark Van filed
herein,
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LL. 6 - 8. Mark’s wife heard derogatory statements from a co-worker, indicating that Mark should
be terminated. M;ark’s wife then learned that the co-worker was going to be her supervisor, and she
went home from work in tears, wanting to quit her job. Van Depo., p. 51, LL. 1 - 15. Mark’s teenage
son informed Mark that the kids at school were saying some pretty mean things about him. Van
Depo., p. 62, LL. 13 - 25. Pilot Chad Waller’s wife heard people giving opinions that the accident
occurred because of a maintenance problem. Waller Depo., p. 21, LL. 1 - 7.

Mark was at the ski-hill one day with about fifteen people standing in line and an
acquaintance asked Mark very 10ﬁdly and in a angry, serious tone, “so did they fire you?” Van Depo.,
p. 57, LL.7-9;p. 63, L. 11 -22; p. 64, L. 1 -9. Mark had to explain that he didn’t get fired and
that there W‘as nothing mechanically wrong with the aircraft. Mark Depo. p. 64, 11. 13 - 16. Mark
thought that a lot of people believed that Mark was culpable for the accident. Van Depo., p. 64, LL.
22 - 25, Atleast ten to fifteen times, strangers would ask Mark where he worked and he would be
vague, because he didn’t want to gé through it anymore. This happened for about the first six
months after the accident. Van Depo., p. 65, LL. 12 - 18; 66, LL. 1 - 6. Mark hadlothér people say
that they fielded a lot of questions, implying that Mark had caused the accident. Van Depo., p. 66,
LL.11-13.

When Mark informed Gary Alzola that he was feeling heat from an angry public, Gary
barked at him that it was his job. Van Depo., p. 66, LL. 18 - 21. It was Pat Hermansen’s
understanding that Mark saved the pilot. However, he didn’t give any consideration as to whether

Mark would have an emotional reaction to the accident. Hermansen Depo., p. 67, LL. 23 - 25, p. 68,

LL.1-7.
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The 2001 accident was a horrible experience, adversely affecting the reputation and workload

of Mark and the Maintenance Department. Right after the accident, Ron Fergie was very upset and

stated that if he were Tim Brulotte, he wouldn’t tell anybody what happened about the accident, he
would let the FAA figure it out. This upset Mark because he thought it would be a horrible scenario
if the pilot didn’t tell the truth. Van Depo., p. 109, L. 25; p. 110, LL. 1 - 10.

Portneuf would not release the NTSB report tﬁat clearly showed that the pilot had caused the
accident on November 14, 2001. Van Depo., p. 30 1. 14 - 16. Mark fought with the hospital from
May to August, 2002 to release the NTSB report. Van Depo., p. 53, LL. 13 - 18. Audrey Fletcher
said it was old information and the media would probably not be interested so Mark took the NTSB
report himself and faxed it to 30 + radio and TV stations. Van Depo., p. 53, LL. 19 - 23.

Gary Alzola stated in a 9/03/02 meeting that the FAA had told him that according to FAA
policy, he couldn’t release any information while an accident was being investigated. Van Depo.,
p. 71, LL. 2 - 6. When later approached by Mark on the helipad, Gary stated that nobody really told
him at the FAA, that it was just FAA policy. Van Depo., p. 71, LL. 7 - 10. Mark later learned from
the actual FAA investigator for the 2001 accident that there was no FAA policy stopping anyone
from releasing accident information. Van Depo., p. 71, LL. 15 - 19.

During a September 19, 2003 meeting, Pam Humpheys produced a document stating that

agents of the FAA cannot release information while an accident is under investigation. Mark replied

that Gary was not an agent of the FAA. Pam Niece of Human Resources stated, “so Gary was lying,
people lie about me all the time.” Van Depo., p. 129, LL. 8 - 14.

Mark talked to Audrey Fletcher about the way everything was handled with Gary Alzola and
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about Portneuf not doing anything about Alzola lying about his position of what the FAA had told
him. This bothered Mark greatly. Van Depo., p. 35, LL. 1 -5 Mark asked Audrey Fletcher if he
could see a counselor of his own choosing and she w_ouldn’t.allow that. Van Depo., p.34,1L. 15-
20.

Within two weeks after talking .to Audrey about his concerns, he saw Dr. Hazle, a doctor
retained through the hospital’s employee assistance program. Mark told Dr. Hazle that he went
through depression after the crash. Van Depo., p. 301, LL 10 - 15. Mark felt Dr. Hazle had
preconceived notions of what had taken place at the hospital, telling him that things didn’t happen
as Van ihdicated. Van Depo., p. 33, LL. 11 - 25; p. 36,LL. 6- 16.

Later on, Mark also saw Dr. Kayne Kishiyama, an Idaho Falls psychiatrist. Dr. Kishiyama
reported that Mark found himself as being frustrated, irritated, and anxious with ruminating thoughts
over his past employer. Dr. Kishiyama also reported that Ma{k had intermittent difficulties with
waking up in the middle of the night, low appetite and weight loss and that at times, he felt like

crying but could not cry. Affidavit of Nick L. Nielson, Exhibit A.

vestressdiserder,

Mark 'made a worker’s.compensation-elainrbased O oSt
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RON FERGIES’ 20 HOURS OF DUTY TIME.

On July 5, 2003, Pilot Ron Fcrgie flew back from Salt Lake City after being on duty for 20 -
21 hours. Van Depo., p. 87, LL. 10 - 12. Mark had been told by Chad Waller that Ron Fergie had
been training the pilots they were not to fly after 15 hours. Van Depo., p. 87, LL. 20 - 25. Mark

raised the issue of Ron being on duty for 20 hours in a Life Flight meeting on August 21, 2003. Van
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Depo., p. 89,11 8 - 10, 20 - 22. Gary Alzola said several times during the meeting that Ron Fergie
had done nothing wrong. Van Depo., p. 90, LL. 15 - 16. Gary said that Ron had several naps that
day, to which Tom Mortimer, the chief flight nurse, replied that Tim Brulotte also stated that he had
several paps the day of his accident. Van Depo., p. 112, LL. 6 - 9. The crew were very concerned
and agitated because they didn’t want tired, unsafe pilots flying their aircraft. Van Depo., p. 90, LL.
14. Van Depo., p. 91,LL.3 - 5..

Mark stated in the August meeting that if there was an occasion in which he would be fixing
the helicopter and the pilot was tired, he would not put the aircraft in service. He did not want to
have the aircraft go out and have an accident. Van Depo., p. 91, LL. 5 - 20. Gary stated that
Maintenance couldn’t tell pilots what to do. Mark stated that they would do whatever they had to,
they were not going to have a repeat performance of Tim Brulotte’s accident. Van Depo., p. 113,
LL. 16 - 18. When Mark saw Ron Fergie after the meeting, he was so upset with Mark that he was
abrupt and couldn’t talk to him. Van Depo., p. 92, LL. 11 - 13.

RON FERGIE’'S 1LOW LEVEL FLIGHT OVER MARK VAN'S HOUSE

On a Sunday morning in September, 2003, Mark was in his kitchen eating breakfast, and he
heard a helicopter. A couple of seconds later, he heard a very ioud noise, the loudest since he had
moved into his house. Van discovered that the Life 'Flight helicopter was about 300 feet to the west
of him at window level. Ron Fergie was the pilot. Van Depo., p. 86,LL. 16 -25;p 87, LL. 1-2.
Mark described the incident as a very low flyover “with maximum pitched pulled.” Van Depo., p.
92,11.23 - 24. Mark ran from his kitchen, iooked through the living room picture window and saw

the Life Flight helicopter about 150 feet over the subdivision right below his house. Van Depo., p.
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94, LL 13 - 15. The helicopter was swinging from side to side like it was unstable. Van Depo., p.

94, LL. 21 - 22. Mark believed Ron Fergie’s actions violated Federal Aviation Regulations and

.reported the incident to Gary Alzola. Van Depo., p. 96, LL. 12 - 17. Mark later reported the

- incident to the FAA. Van Depo., p. 96, LL. 18 - 21. (MVO 51). Mark believed Ron’s conduct was

in retaliation for what Mark had said at the Safety Meeting on August 21, just a couple of weeks

before. Van Depo., p. 87, LL.4-7;p. 97, LL. 5 - 12.

LIFE FLIGHTS’ 2004 VIOLATIONS OF FEDERAL AVIATION REGULATIONS

Mark raised issues regarding Life Flight’s FAA violations for exceeding inspection time
intervals. Van Depo., p. 141, LL. 9 - 12, Minutes after Ron Fergie had come back from a flight on
May 17, 2004, Mark discovered and then informed Gary Alzola that Ron had overflown an FAA
éirworthiness directiVe-. Van Depo., p. 141, LL. 16-25;p. 142, 11.. 1 - 2. Additionally, Mark had
reviewed the books and discovered that Chad Waller had also overflown an airworthiness directive.
Van Depo., p. 142,L1..21-25. Mark aisé reported Chad’s overflight to Gary Alzola and the FAA.
Van Depo., p. 144, LL. 1 - 8. |

Whén Mark discussed the overflights with Gary Alzola, he received the impression that Gary
did not want to report the overflights. Van Depo., p. 146, LL. 13 - 18; p. 147, LL. 17 - 20. Mark then
sent an e-mail to Pam Holmes on June 22, stating that he did not want to be viewed by the FAA as
part of a conspiracy to cover up a violation of the Federal Aviaﬁon Regulatioﬁs. Van Depo., p. 145,
L. 17-22.

LIFE FLIGHT’S MISREPRESENTATIONS ABOUT MARK VAN AND THE AGUSTA

HELICOPTER
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In the hospital’s negotiations for the purchase of a new helicopter, Mark Van had the position
of looking at the maintenance contracts and giving his recommendations on what aircraft could and
couldn’t work. Van Depo., p. 166, LL. 22 - 23. Mark was given a copy of the maintenance contract
(“COMP contract”) to review in connection with the possible procurement of the Agusta 109 E
helicopter from Agusta Aerospace Corporation. Van Depo., p. 167, LL. 1 -3.

Mark felt that the COMP contract was unworkable as far as securing assets to pay Agusta for
certain parts. He advised the head of Customer Service for Agusta of his concerns and received
assurances that things would be worked out. When it came time to sign the coﬁtract,‘ Agusta’s
reprcsentati{fe would not put the assurances in writing. Van Depo., p. 167, LL. 1 - 16. Russ Wight,
the HOspital’s attorney, agreed with Mark that there were several aspects of the contract that v?ould
put the hospital’s money in jeopardy. Van Depo., p. 167, LL. 18 - 21.

The hospital was paying $320.00 an hour up front to Agusta for every hour that the aircraft
flew. Two mechanics were not Agusta trained. Mark was concerned that Agusta could say that
because the mechanics were not school trained, they would not supply future maintenance that would
come due. VanDepo.,p. 168,LL. 1- 22. Also, Agusta marketed the COMP contract to the effect
that every part on the helicopter costing over $100.00 would be covered. Van Depo., p. 185,1L.17 -
19. When it came time to sign the contract, all the parts weren’t listed. Van Depo., p. 185,1.L. 19 -
22.  Mark wanted Agusta to list the parts or put a statement in the COMP contract that stated how
they marketed the contract. Agusta wouldn’t comply. They added some parts but not all. Van
Depo., p. 185, L1..22 - 25; p. 186, LL. 1 - 2,

At one point, Mark wrote a letter to Pat Hermansen indicating there was a window of
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opportunity to change the COMP Contract to the hospital’s benefit. Van Depo., ‘p. 172,1L.12 - 25;
p.173,LL. 1-20. Particularly, there had been a temperature problem with the helicopter and Agusta
said they would have it fixed well before ﬂle hospital bought the helicopter. Almost a year had
lapsed since the hospital purchased the helicopter and the problem still wasn’t fixed. Van Depo.,
p. 176, LL. 13 - 21. The COMP contract contained a provision that the hospital could give the
helicopter back if the temperature problem wasn’t fixed. Van Depo,, p. 187, LL.5- 7.l Mark stated
in his letter, “[m]y experience dictates we cannot trust what the AAC puts in writing let alone what
is said verbally. We ére paying for a service upfront that is not secure. Agusta can legally refuse to
provide. the service we are paying for due to untrained mechanics Wbrking on the aircraft.” Van
Depo., p. 176, LL. 3 - 8. Pat Hermansen dismissed Mark’s concerns and adviseci him that his
“challenge is to find a way to resolve your personal trust issues so that you can move on toward a
productive relationship with our vendér to ensure that our program remains safe and reliable.”

~ Athis deposition, Pat Hermansen confirmed that some of the parts costing over $100.00 were
not listed in the addendum to the COMP contract. Hermansen Depo., p. 40, LL. 6 - 18. Hermansen
did not consider Mark’s adamance about having every single part over $100.00 listed on the
addendum as a “big deal”. Hermansen Depo., p. 41, LL. 10 - 16. Heriansen asserted that, “if you
can get commitments from a vendor and you can rely on them that you have a deal.” Hermansen
Depo., p. 44, LL. 1 - 3. Hermansen didn’t actually know, however, if those commitments were
obtained from Agusta. Hermansen Depo., p. 44, LL. 10 - 12. Hermansen didn’t know what would

happen to the money that the hospital paid to Agusta if the helicopter were destroyed today.

Hermansen Depo., p. 48, LL. 7 - 11.
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Pam Holmes has claimed that Mark’s interactions deteriorated to the point that one Agusta
mechanic walked off the job, and stated that he could not work with Mark Van anymore. Affidavit
of Pamela K, Holmes, § 15. This information is proven false by the Affidavit of Greg Schilling filed
herein.

Greg Schilling was employed by Agusta in 2003 as a Technical Representative to négotiate
the purchase of a helicopter by the hospital. Affidavit of Greg Schilling (“Schilling Affidavit”) 1 3.
He worked with Mark Van in negotiating the maintenance contract for the helicopter. He was the

only Agusta representative who ever walked onto the Portneuf Medical Center site. Schilling

- Affidavit, JJ 4 and 5. Because of his position, he would have been aware of anyone walking off the

job and he was never informed of such happenings. _Schilling Affidavit, 5.

According to Schilling, Mark was very thorough and did not cause problems in the
negotiations betweén Agusta and Portneuf. Mark showed how much he cared for the safety of the
program. He knew more about the helicopter situation than anyone else involved with the helicopter.
Schilling Affidavit, ]9 5, 6 and 7. Schilling was surprised to hear of Mark’s termination. He felt that
Mark’s termination was a mistake. Schilling Affidavit, § 7 and 8. |

PAM HOLMES’ WRONGFUL TREATMENT OF MARK VAN REGARDING
QVERTIME ISSUES

Mark was the hospital’s only full time mechanic until the fall of 2004. Van Depo., p. 153,
LL. 1 - 3. There were “occasional” mechanics who would fill in during busy times. Van Depo., p.
153, LL. 4 - 6. The occasional mechanics could come and go when they wanted to. Van Depo., p.

165, LL. 22 - 23.

The Agusta aircraft then owned and maintained by the hospital had many, many more
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inspection events that were scheduled and required by the manufacturer than previous aircraft. Van
Depo., p. 163, LL. 20 - 25; p. 164, LL. 1 -5. Mark felt that he needed more help or he would be
violating an FAA standard and the “CAMTS” (Commission on Accreditation of Medicai Transport
Systems) recommendations for certification of a mechanic having at least one day off in any 17
consecutive days. Van Depo., p. 153,11.9-13;p. 154, L.L. 8- 11.

Mark had worked eight different maintenance events that were over seventy hours each, with
some as high as 92 hours. Pam Hoifnes ignored Mark and would not do anything about getting
additional help. Mark was exhausted and did not want to make a mistake, but he could not keep up
with the workload. Van Depo., p. 155, LL. 24 - 25; p. 156, LL. 1 - 11; p. 157, LL. 21 - 22.

Upon Pam Holmes’ insistence, Mark wrote a document entitled “Justification for Hiring
Additional Maintenance Staff. Van Depo., p. 156, LL. 23 -25;p. 157,11 1 - 3. He was just asking
for adequate reét and staffing. Van Depo., p. 164, LL.. LL. 24 - 25. Pam Holmes, however, was
repulsed by Mark’s request and wrote a letter to hospital management claiming, “With Mark’s
attitude and threats, I feél that continuing to have Mark does jeopardize the safety of our program.”
Holmes Depo., p. 48, LL. 6 - 9.

9 safety of our program.

LIFE FLIGHT'S DEBACLE OVER ICE AND SNOW ON THE HELICOPTER’S ROTOR
BLADES

On or about November 1, 2004, Mark Van received a report from mechanic Greg Stoltz that
pilot Barry Nielson had taken off with ice on the main rotor blades. Van Depo., p. 190, LL. 1 -5,
17 - 25. Two of the main rotor blades were almost deiced. Greg turned the two that were almost

deiced out of the sun to put the ones that were still iced in the sun. All four blades had ice on them.
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Van Depb., p. 195,LL. 11 - 15. Greg told Mark that he went to the maintenance office, called Barry,
and it was less than five minutes until Barry was flying away. Van Depo., p. 192,11 12-18. It is
an FAA violation to take off with ice on fhe rotor blades. Van Depo., p. 194, LL. 11 - 14,

With all the other issues that Mark raised that weren’t handled well, Mark hesitated in
bringing up this issue, particularly with Gary Alzola. Van Depo., p. 191, LL. 2 - 9. Mark finally
told Ron Fergie, who investigated the matter and told Mark that it was nothing. Van Depo., p. 191,
LIL.9 - 15. In a February 28™ meeting, Ron Fergie claimed that there was just frost on the rotor

blade, after which Mark obtained a statement from Greg Stoltz. Van Depo., p. 224, LL. 11 - 24.

The FAA investigated the incident but they never interviewed Barry Nielsen! Nielsen Depo.,p. 34,

IL.8-15.

At about the same time, Mark provided to Gary Alzola, upon Gary’s request,
recommendations for keeping the helicopter protected for the winter. Van Depo., p. 191, LL. 17 -
21. Mark’s recommendations included wiping the main rotor blades down and installing blade
covers. Mark had seen pilot Chad Waller and Gary Alzola wipe the blades off and put the covers
up, a foot at a time. Van Depo., p. 201, LL. 12 - 17. Some of Mark’s suggestions were accepted and
some of them were not. Van Depo., p. 217, LL.. 22 - 25; p. 218, L1. 1.

On January 31, 2005, Ron Fergie placed main rotor blade covers on the blades and told Chad
Waller to stop wiping the blades down because the snow came right off when the blade covers were
slid on the blades. Van Depo., p. 196, L.L. 6 - 9; p. 201, L. 25; p. 202, L. 1 - 3. Ron Fergie should
have completed a 7:00 pre-flight inspection on 2/01/05 and found the ice underneath the blade

covers. VanDepo., p. 204, LL. 17 -21. At 8:45 a.m. when Mark went to do an inspection, however,

PLAINTIFF’S MEMORANDUM IN RESPONSE TO DEFENDANTS” MOTION FOR
SUMMARY JUDGMENT ' &2 PAGE 18




he pulled the blade covers off and found snow and ice underneath the blade covers. Mark could tell
that half of one blade was wiped off and the other half had snow and ice on it. Van Depo., p. 201,
LL. 21-24.

It took Mark about 45 minutes to deice the blades Van Depo., p. 196, LL.9-11,17 - 18.
Mark did discuss the issue with Ron until Ron got really angry and started raising his voice. Van
Depo., p. 202, LL. 9 - 20. Mark believed that there was a violation of a standard, namely, the
NTSB’s recommendation to the FAA, to leave an aircraft in an unairworthy condition. Van Depo.,
p.204,1LL.1-6.

Ron Fergie and Barry Nielson didn’t do their jobs. They left the aircraft in out-of-service
conditions. Van Depo., p. 232, LL. 15 - 20. Mark wasn’t concerned about maintenance having
to clean off the rotors, his issues pertained to safety and efficiency:

It doesn’t have anything to do with maintenance having to deice the
aircraft. It has to do with having a 24-hour service available 24 hours
a day when somebody needs their life saved, that’s what it has to do
with, and to operate it safely. If you have an unsafe aircraft and you
are stuck — all of a sudden you get a call to go, now you have to
decide am I going to get in trouble and deice it or should we just fly
it with ice on the blades.

And that’s what the risk assessment is all about. ... That's what it’s

all about not getting into situations like that, and having others decide
with the pilots what is the best means to keep the operation safe.

Van Depo., p. 233, LL. 8- 21.

In an e-mail from Gary Alzola to Mark and Pam Holmes dated February 17, 2005, Gary
stated, “As long as the air craft is parked out in the elements, there will be times when it’s not
flyable.” Gary also stated, “ We will .do what is practical to minimize these situations.” VanDepo.,

p. 205,1L. 21 - 25. Mark disagreed with this position, stating:
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I'think that there are occasions, very, very limited occasions where an
ice storm would move in and everything would freeze just instantly
and you have no time to do anything about it. But to put main rotor
blades covers over unairworthy blades and to leave that all night and
to sleep through the night, that’s not practical. A 12-hour shift work
sleeping through the night, letting the aircraft, a multimillion dollar
aircraft go out of service so that you can’t use it, causing government
waste, is not practical. ‘
Van Depo., p. 206, LL. 5 - 14.

Gary Alzola also stated that only the pilot in charge had the responsibility and authority to
determine aircraft worthiness. Van Depo., p. 206, LL. 15-22.> Mark’s understanding was that under
Federal Aviation Regulation, if a mechanic doing an inspection found an unairworthy item on an
aircraft, he must make a logbook entry that the aircraft was unairworthy, and such determination of
unairworthiness can only be countermanded by the Director of Maintenance. VanDepo., p.207,LL.
1-20; p. 219, LL. 19 - 21. It was Mark’s responsibility as a mechanic and the Director of
Maintenance to take the aircraft out of service if it was found unairworthy. Van Depo., p. 219, LL.
12 - 15.

It was government waste to leave the aircraft out of service all night in an unsafe,
unairworthy condition. Van Depo., p. 196, L1.. 12 - 16. Blade covers should be put over airworthy
blades to keep them airworthy. Blade covers should not be placed over unairworthy blades. Van
Depo., p. 200, LL. 12 - 15. Particularly, there is the issue of having staff on call, namely, the pilot,
nurse, dispatchers, with a helicopter than can’t safely fly. Van Depo., p. 200, LL. 23 - 25; p. 201,

LL. 1 - 8. Mark’s reasonable posiﬁon was that the aircraft needed to be ready to fly 24 hours a day

* Barry Nielsen testified in his deposition that & mechanic “absolutely” can take an aircraft
out of service. Nielsen Depo., p. 39, LL. 25,p. 40, LL. 1 -7.
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unless it was out of service for maintenance or if the weather was so bad it couldn’t be flown. Van

Depo.,p. 232, LL. 1-3.

BARRY NIELSON’S WRONGFUL BEHAVIOR

Mark sent a private e-mail to Gary Alzola in February, 2005. At the beginning of the
e-mail, Van addressed Barry Nielson's flight with ice on the blades. Van Depo., p. 210, LL. 23 - 25;
p. 211, LL. 1-12. Mark ended the e-mail by stating, “I have noted a significant increase in tﬁe focus
by the pilots, of protecting our aircraft from icé and snow and frost. Icommend you and the pilots
for the steps that have been taken. Van Depo., p. 216,1LL.24 - 25;p. 217, LL. 1 - 3.
The e-mail was not sent to anyone besides Gary. Van Depo., p. 211,11.21 - 24. According
to Audrey Fletcher, Ron Fergie had given a‘copy of the e-mail to Barry. Van Depo., p. 211, L. 25;
p.212,LL 1 -4. Mark considered this to be a private e-mail about a safety concern from the director
of maintenance to the director of operations. Van Depo., p. 212,. LL.5-7. OnFebruary 25, 2005,
Barry came out to the helipad énd' told Mark that he was making the program go down the crapper.
Van Depo., p. 212, LL. 16 - 18. Barry said that he was tired of the e-mails and stuff flying around.
Van Depo., p. 212, LL. 19 - 21. Mark told Barry that he didn’t know what Barry was talking about.
Van Depo., p. 212, LL. 18 - 19. Barry then turned around, stomped off the helipad, slammed the
gate, and bellowed, *“ Well, you are going to find out.”Van Depo., p. 212, L1. 24 - 25; p. 213, L. 1.
Mark’s heart was racing. He questioned himself as to what he may have done. He considered

Barry’s statements as a threat. Van Depo., p. 213,11. 2 - 3; p. 214, L. I8.

LIFE FLIGHT MANAGEMENT’S REFUSAL TO ADDRESS MARK'S SAFETY CONCERNS
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In a Life Flight safety meeting held March 24, 2005, everyone was asked if they he/she had
any safety issues. When it became Mark’s turn, Pam Holmes cut him off and stated that she would
have Lance Taysom set up a special safety meeting for Mark. Van Depo., p. 227, LL. 13- 23. After
the safety meeting, Ron Fergie gave his “opus” safety speech stating that it was everyone’s
responsibility to break the links in the chain of events that lead up to accidents. Van Depo., p. 228,
LL 2 - 9. This galvanized Mark to the point that he felt that he needed to talk about things that
happeﬁed that were not taken care of. Van Depo., p. 228, LL. 10 - 14.

Mark sent out an e-mail to crew members highlighting points he wanted to talk about at the
special ‘éafety meetiﬁg. Van Depo., p. 222, LL. 20 - 21; p. 228, LL. 16 - 19. He wanted the crew
to be safe. He wanted safety issues to be where they belonged, with the Life Flight crew. Van
Depo., p. 229, LL. 20 - 24, After Mark sent out the e-mail, he felt supportéd by the nurses and
paramedics. They were glad that somebody stood up for the issues. Van Depo., p. 229, L. 25; p.
230LL.1-8.

- Mark sent an e-mail to Audrey Fletcher stating that he wanted a meeting about Barry Neilson
threatening him and to discuss their working relationship. Van Depo., p. 226, LL. 9 - 14.
Mark wanted to get a working relationship back with Barry. Van Depo., p. 242, LL 23 - 25, p. 243,
- L 1. Inattendance at the meeting were Mark Van, Barry Nielson, Gary Alzola, Pamn Humphrey and
Audrey Fletcher. Van Depo., p. 257, LL.. 16 - 21. At the meeting, Mark asked Barry why he was
mad at him. Barry threw a document on the table and said something to the effect that he didn’t
want to be called negligent or that he wasn’t negligent. Van Depo., p. | 223, LI; 4-7,p.262,L1.. 19 -

25;p. 262 LL. 1 - 5. Barry told Mark that he was just a pilot’s helper. Van Depo., p. 253, LL. 2 -
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9. He also said, “here, let me explain it so that even you can uﬁderstand” when talking about the
main rotor blades. Van Depo., p. 253, LL. 9 - 10. Audrey Fletcher supported Barry by stating that
Barry had every right to be mad at Mark. Van Depo.,‘p. 253,L1.20-21.

After the issues with Barry Nielson were discussed, others in the meeting started talking
about Mérk’ s safety issues. Mark said that he didn’t want to tatk about those issues and that he was
saving those issues for the special safety meeting. Mark was then told that there would be no
special safety meeting. Van Depo., p. 238, LL. 17 - 25."

In the meeting, Mark was asked why he kept bringing up issues. Mark said that he didn’t
want to see another accident like the one that had happened before. Van Depo., p. 255, LL. 20 - 25;
p. 256, LL. 1 - 2. Gary Alzola then screamed, “so you think I want to cause another accident or 1
want to have another accident?” He then left the room and slammed the door. Van Depo., p. 256,
LL. 2-5. The meeting then ended. Van Depo., p. 261, LL.3-8. | Audrey Fletcher blamed Mark
for Gary’s actions. Van Depo., p. 256, LL. 5 - 6.

SAFETY

Mark had to make an affirmative stance in the name of safety. He saw what would héppen
if he didn’t do the right thing. He had lived through one accident and he wanted -to avoid another
one. Van Depo., p. 69, LL. 4 - 9. Mark was not going to let another tired pilot cause an accident.
Van Depo., p. 98, LL. 22 - 23, “Safety is too important to say you are never going to talk about it
again.” Van Depo., p. 137, 1LL. 8- 9.

Mark tried to get the paramedics and the flight crew involved because the pilot issues were
kept secret from the flight crew. Van Depo., p. 69, LL. 15 - 17. The Life Flight program had safety
meetings, but none of the minutes specifically mentioned safety issues involving pilots. Van Depo.,

PLAINTIFF’S MEMORANDUM IN RESPONSE TO DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT L36 PAGE 23




p. 70, LL. 11 - 13. Mark’s comments about safety issues can’t be found in the meeting minutes
either. Van Depo.,p. 70, LL. 16 - 18.

Mark considered the safety issues that he dealt with to include Ron Fergie flying after being
on duty 20 hours, Ron flying over his house at a fow level, Pam Humphrey ignoring his pleas for
more help in the maintenance department, Barry Nielson flying with ice on the rotor blades, Ron
Fergie’s dismissing Nielson’s flight as “.nothing”, Ron Fergie installing and training Chad Waller
to install maih rotor blade covers over unairworthy rotor blades, Ron Fergie giving Barry Nielson

confidential e-mail to inflame Barry Nielson to threaten and intimidate Mark. Van Depo., p. 268,

LL. 22 - 25, p. 269, LL. 1 - 25. Mark also considered the pilot’s problem of taking off without

securing the helipad to be a safety issue. Van Depo., p. 280, LL.3 -3 -25;p. 281, LL. 1 - 10.
IIl. STANDARDS OF REVIEW

Summary judgment is proper when no genuine issue of material fact exists and the moving
party is entitled to judgment as a matter of law. Farmers Ins. Co. of Idaho.v. Talbot, 133 Idaho 428,
431, 987 P.2d 1043, 1046 (1999). 'The district court is to construe the record in favor of the party
opposing the motion and draw all reasonable inferences and conclusions which are suppbrted by the
record in favor of the non-moving party. Jd.

In moving for summary judgment, the burden of establishing the absence of a genuine issue
of material fact rests, at all times, with the moving party. Swmiith v. Meridian Joint School Dist. No.
2, 128 Idaho 714, 719, 918 P.2d 583, 588 (1996)(citing Tingley v. Harrison, 125 Idaho 86, 89, 867
P.2d 960, 963(1994)). The moving party must challenge and establish through evidence the absence
of any genuine issue of material fact on an element of the nonmoving party’s case. /d. If the moving
party fails to challenge an element or fails to present evidence establishiﬁg the absence of a genuine
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iésue of material fact on an element, the nonmoving party is not required to respond with supporting
e.vidence. Id., Orthman v. Idaho Power Co., 130 Idaho 597, 600, 944 P.2d 1360, 1363 (1997).

In ruling on a summary judgment motion, the district court is not permitted to weigh evidence
or resolve controverted factual issues. Bybee v. Clark, 188 Idaho 254, 257, 796 P.2d 131, 134
(1990). If reasonable persons could arrive at differing conclusions or draw conflicting inferences
from the evidence, summary judgment must be denied. Smith, 128 Idaho at 718, 918 P.2d at 587
(citing Harris v. Department of Health & Welfare, 123 Idabo 295,298, 847 P.2d 1156, 1159 (1992)).

Affidavits which contain general or conclusory allegations and which are unsupported by
specific facts, are not sufficient to preclude an entry of summary judgment where opposing affidavits
set forth specific and otherwise uncbntroverted facts. Cameron, 130 Idaho at 901, 950 P.2d at 1240
{1997).

IV, ARGUMENT

MARK VAN’S WRONGFUL TERMINATION CLAIMS ARE NOT SUBJECT TO THE
IDAHO TORT C1LAIMS ACT.

Pefendants.utilize.Smith-veMitton-4+401daho893 104 P3d367 (2004 for the-proposition

Wer ST AT Wi thenotice.

that-Madswrongfulterminatien-elaimsrincluding his-whistiebls
provisions.of the Idahe-Fert-Claims-Act-andthatMaslkfailed-tofile-aNoticewith-the-Hespital. This
argument is not ténabie upon a close reading of Smith and other applicable case law.
In Smith, a central issue was whether the District Court had erred in denying the City of
Burley’s motion for directed verdict on the grounds that the plaintiff failed to plead and prove
compliance with the ITCA. Smith, 140 Idaho at 897, P. 3d at 371. The Smith Court specifically

notes that “Burley does not challenge Smith’s compliance with the ITCA. Id., at 898, P. 3d at 372.
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The issue was whether a pleading in compliance with LR.C.P. 9(c) was required. The Smith Court
ruled that the pleading requirerﬁcnts of LR.C.P. 9(c) do not apply to the ITCA.
Fhe-Smith-Court.made.no-specifiefindingthat-the-filing-of-aNoticeunderJLC Avis-required
underthe-Whistlebloweris-At. That issue was not before the Court. Defendants cannot claim that
Smith establishes the requirement of such notice because the relevant language in Smith is purely
dicta. Defendants should not be allowed to stretch such dicta into precedent for summary judgment
purposes.
Anyaimpﬁmﬁ%@d@ﬂ%@&@m@m&&ﬁﬁ%ﬁﬁﬁ%@?ﬁﬁiﬁ%‘@ﬁﬁ%ﬁ%ﬁ%ﬁ%ﬁ@mm

ongfuldtemminatioartertie-WhisteblowersArtismisplicet fhd

contramatoestablishedidahocasedaw. Public policy of the State of Idaho may be found and set forth
in statutes, judicial decisions, or in the Constitution of the State. Quiring v. Quiring, 130 Idaho 560,
566,944 P.2d 695, 701 (1997). Public policy was certainly established by the Legislature’s adoption

of the State’s Whistleblower’s Act. The intent of the Act is stated as follows:

LEGISLATIVE INTENT. The legislature hereby finds, determines
and declares that government constitutes a large proportion of the
Idaho work force and that it is beneficial to the citizens of this state
to protect the integrity of government by providing a legal cause of
action for public employees who experience adverse action from
their employer as a result of réporting waste and violations of a
law, rule or regulation.

I.C. §6-2101.
Threugh-this-statutes-the.State.of-Idaho-created-the-pablic-poliey-that-publiccemployecs
should-not-experience.adverse-cmploymentactionsduertotheirrepertingof-waste-or-violations:

Mark has asserted that the hospital violated public policy through its actions against him. A
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cause of action for wrongful termination in violation of public policy is a breach of contract
rather than a tort. Hummer v. Evans, 129 Idaho 274, 280, 923 P.2d 981, 987 (1996). The

Hummer Court cited Jackson v. Minidoka Irrigation District, 98 Idaho 330, 563 P. 2d 54,

stating:

In Jackson, 98 Idaho at 334, 563 P.2d at 58, this Court indicated that
employment at will constitutes a contract. The Jackson Court relied
upon Monge v. Beebe Rubber Co., 114 N.H. 130, 316 A.2d 549
(1974), in which the New Hampshire court recognized the cause of
action for discharge in violation of public policy as a breach of the
employment confract. Inherent is the Monge court’s decision is the
conclusion that all employees are subject to employment contracts,
“whether at will or for a definite term.” 316 A.2d at 551. In Jackson,
this Court also referred to a contract of employment at will,” which

- exernplifies this Court’s intent to classify a cause of action for
wrongful termination in violation of public policy as a breach of
contract rather than a tort. (citation omitted).

Hunmumer, 129 Idaho at 280, 923 P.2d at 987.

In.accordanee-with-HummersMark-V.anis-causesof-actionfor-wrongful-terminatiorrin
violatiomefthe-public policyentificiated-the-Whistleblower s Actis.a.conirackactionsnet-atort
action. Any finding otherwise woﬁld be directly contrary to Hummer and Jackson. It is also
important to note that Smith did not address Hummer or Jackson and never reached the point of
determining whether cause of action under the Whistleblower’s Act is a contract or a tort cause
of action. F&ﬁherm@rm@thmg-inmemSﬂeblomiswAetﬁgﬂdWaiman{mﬁevﬁiema»N@té@&of
JLort.Claim. T

Defendants state that in Jackson, “the Idaho Supreme Court recognized the tort claim of

wrongful termination in violation of public policy as an exception to the at-will doctrine.”

Defendants’ Memorandum in Support of Motion for Summary Judgment, pp. 30 - 31.  This
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staternent is again wrong. As cited in Hummer, the Jackson Court recognized a claim for
wrongful termination in violation of public policy as a contract action. Defendants’ contortion of
 the case law may support their arguments, but it is certainly not correct, Beeause.Mark’s cause

okaction-for-wrongful termination is a contract.actionsne-Notice-ofFort-CGlaim-was.necessary

and Defendants’ arguments for summary judgment in this.vein-must-be.tejegted.

YAN HAS DEMON STRATED THAT HE ENGAGED IN PROTECTED ACTIVITY

Van's employment claims are similar to employment discrimination claims in that Van
was discriminated against for raising safety and waste issues. Although not controlling, language
found in Ginest v. GTE Service Corp. 360 F.3d 1103, 1112 (9" Cir. 2004) certainly provides

direction in this case:

In evaluating motions for summary judgment in the context of
employment discrimination, we have emphasized the importance of
zealously guarding an employee's right to a full trial, since
discrimination claims are frequently difficult to prove without a full
airing of the evidence and an opportunity to evaluate the credibility
of the witnesses. See, e.g., Schnidrig, 80 F.3d at 1410-11; Lam, 40
F.3d at 1563, Sischo- Nownejadv. Merced Community College Dist.,
934 F.2d 1104, 1111 (9th Cir. 1991). As the Supreme Court has
stated, “The real social impact of workplace behavior often depends
on a constellation of surrounding circumstances, expectations, and
relationships which are not fully captured by a simple recitation of the
words used or the physical acts performed." Oncale v. Sundowner
Offshore Serv., Inc., 523 U.S. 75, 81-82 (1998). As aresult, when a
court too readily grants summary judgment, it runs the risk of
providing a protective shield for discriminatory behavior that our
society has determined must be extirpated.

Ginest 360 F.3d at 1112.
Defendants have gone out of their way to paint a picture showing that they did nothing

wrong and that Mark Van’s termination was brought on solely by his refusal to let go of old
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issues. As with marriages, empioyment relationships seldom, if ever, fall apart solely by actions

~ of one party., The.facts show substantial.

they-@h@ﬁé&ﬁt@{@ﬁﬁ%@%ﬁﬂ@%ﬁ#@%@@%@ﬂd&@d”. Mark fought to preserve the issues
until they were handled properly.

Defendants assert that Van cannot show he communicated in good faith the existence of any
was of public funds, property or manpower, or the violation of law because Van’s issues were “pilot
management issues, not safety issues.” Defendants’ Memorandum at 25 - 26. Defendants would
have the Court adopt a very narrow and inappropriate definition of Safety. They claim that Maﬂc’s
attitude was causing safety problems, and yet they -refuse to admit that Mark’s claims against the
pilots and their attitudes raised safety issues. Defendants cannot have it both ways!

Adasminimnrthedetenminadon st whar actioiisvf Pefendantseonstitute-safetyissuesdor
puspeses~of-the~Whistleblower s-Aet-are-genuinely-disputed. Such issues should be left for
resolution by a jury. Plaintiff asserts that until the time of his termination, Mark raised issues that
were directed toward the safety of the Life Flight program and ultimately led to his dismissal.

Defendants claim that the only real safety issues raised were Van's allegations that Barry
Nielson took off with ice on the rotor blades and his report that two pilots had overflown
airworthiness directives. Defendants’ Memorandum, p. 26. Defendants claim that Gary Alzola and
the FAA investigated Nielsen’s incident and found no violation had occurred. fd. It must be
pointed out that Barry Nielsen, the primary safety violator, was never interviewed by the FAA!

Defendants claim that “Van was never discouraged from bringing up new safety concerns
to anyone’s attention.” Memorandum, p. 26. Again, Defendants seek to define “safety concerns”

in a manner which best protects their wrongful behavior. Tim Brulotte was on duty for 17 hours and
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caused a terrible accident. Mark Van raised this issue again when Ron Fergie was on duty for 20
hours, but was put in his place by Gary Alzola. Mark raised Nielson’s snow and ice incident when
Roh Fergie left snow and ice on the rotor blades. Again, Mark was chastised for raising old issues.

The point is that the problems kept happening. They were not resolved! Yet, Mark Van was

- terminated because the issues he raised were not popular and did not “foster a positive team

environment.” This is directly contrary to the hospital’s expectations among its employees to raise

concerns no matter how difficult or unpopular.

aith, Defendants’

Memorandum, at 26. Defendants claim tﬁat the helicopter should have been ready to fly at all times
and the Agusta COMP contract was inadequate are subjective and are not supported by the evidence.
Id. at 26, 27. These arguments are equally misplaced. Defendants’ assertions in and of themselves
are subjective. Such subjective can prove successful in a summary judgment motion.

An advert isement by Portneuf Medical Center states that “Portneuf's Life Fli ght team is on-
call 24 hours a day . . .” and that “Portneuf’s Life Flight can respond at a moment’s notice.” See Van
Affidavit. With guch advertisement presented to the public by the hospital, Van is certainly
reasonable in his conclusions that the helicopter should be ready to fly except when it is out of
service and during times of bad weather. Defendants merely choose to argue that the issues were

not presented in good faith because they didn’t want to hear the issues from Mark.

Regarding the yhtract, the Defendants’ claim that “Van can provide no evidence that
the Agust COMP contract was wasteful.” First of all, Defendants have refused to provide the COMP

contract, stating that it is irrelevant, and/or too burdensome to provide. See Plaintiff’s Motion for

Reconsideration filed herein. Mark has been severely prejudiced and cannot fully demonstrate the
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wastefulness of the COMP contract solely because of Defendants’ bad faith refusal to provide the
contract. Notwithstanding, the deposition testimony of CEO Pat Hermansen, the affidavit testimony
of Greg Schilling, and the deposition testimony of Mark Van all serve to establish that Mark
communicated in good faith under the terms of the statute to raise issues of government waste.
Defendants argiie that VA eainor show-acausalconnection-between-any-proteeted-actvity
anf Bi§ {erifanon Because “Ttjhe issues hat vai clatiis are protected-activity-were-raised-by-Van
mortrsafd YEsTs Before his termination.”™ Defendunts>Memeorandum, p-29--Againsateview-ofthe

facis proves otherwise. RonPergies™snow and-ice-incident-occurred-loss-than-three-meonths-prior=

to Van's termination. Ron brought Matk s-diseusstorrofNictsentssnow-and-teesncidentto-Barey
Nieheﬁ@ﬁﬁ%ﬁ?ﬁ%ﬁmmﬁwfmmﬁby*Née&%eﬂrﬁgﬁiﬁsWﬂM%W s on
Aprit-d72605to-discussthieharaysmentaid-sixteen-days-laters-Van-ss-fircd==Fhere=is=certairty
enolphevidence To establish Proximity and Chlisatity~of-~Mark s Protected aetiviey™ with' his
tertiiation,

MARK VAN’'S BREACH OF CONTRACT, BREACH OF PUBLIC POLICY AND
BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING MUST

SURVIVE.

Sufficient evidence in the record exists to create a genuine issue of material fact as to the
hospital’s breach of public policy, the breach of their implied contract of employment with Van and
their breach éf their implied covenant of good faith and fair dealing. Substantial, undisputed
evidence in the record establishes that pilot errors created safety concerns and waste issues which
Van kept raising. Contrary to Defendants’ arguments, the evidence shows that Van fulfilled his
obligations as a citizen and employee of the county owned hospital and reported waste, safety issues,

and violations of laws, rules and standards. Defendants can try to run with their arguments that Van
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was terminated for “team” related reasons, but they cannot hide. The cannot meet their burden of

proof on summary judgment on these issues.

DEFENDANTS ARE NOT ENTITLED TO COSTS AND FEES

Contrary to Defendants’ allegations, the evidence set forth above unequivocally establishes
a basis in law and fact for Mark’s whistleblower claims. There is absolutely no basis for any
entitlement to attorney fees or costs under the Whistleblower’s Act.

IV. CONCLUSION

Mark Van was subjected to 'harassment intimidation and bullying by Life Flight
management. He witnessed a hemble accident which changed his way of thinking about
safety forever. Rather than help Mark through his trauma, Life Flight pilots became |
angered and refused to deal with him, Mark was terminated, not because he couldn’t get . |
along, but because management did not want to listen to his safety and waste issues any
longer. In the process of terminating him, Defendants violated the State’s Whistleblower’s
Act, public policy, and their employment relationship ‘with Mark. For these reasons,
Defendants’ Motion fof Summary Judgment must be denied.

DATED this 11" day of September, 2007.

A
N#¥L. Nielson, Att ney for Plaintiff

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 11 day of September, 2007, I served a true and
correct copy of the foregoing PLAINTIFF’'S MEMORANDUM IN RESPONSE TO
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT as follows:

Patricia M. Olsson : /4(_ U.S. Mail, postage prepaid
Paul D. McFarlane ___Overnight Delivery
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Patricia M. Olsson, ISB No. 3055

Paul D. McFarlane, ISB No. 7093

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-20060

Facsimile (208)385-5384

pmo@moffatt.com

pdm@meoffatt.com

13-782.178

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK.

MARK VAN, _

Case No. CV 2005-4053 OC
Plaintiff, '

DEFENDANTS’ OPPOSITION TO

V. PLAINTIFF’S MOTION FOR
RECONSIDERATION OF COURT"S

PORTNEUF MEDICAL CENTER, PAT ORDER GRANTING DEFENDANTS’

HERMANSON, Hospital Administrator, MOTION FOR PROTECTIVE ORDER

PAM HUMPHREY, EMS Program Director,
GARY ALZOLA, Director of Operations,
RON FERGIE, Chief Pilot/Safety Officer,
BARRY NIELSON, Pilot, and DOES I-X,

Defendants.

Plaintiff’s motion for reconsideration is untimely. The Court granted Defendants’
Motion for a Protective Order nearly six months ago, yet Plaintiff completely faﬂed to take any
steps to set aside the order until now, once Defendant’s Motion for Summary Judgment is set for
hearing and the discovery cutoff has passed. Moreover, Defendants sought the protective order

b7
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in good faith, as plaintiff completely failed to allege any facts in his complaint that wo_izld lead a
reasonable defendant to believe that the COMP contract would even be relevant. Plaintiff’s

Motion for Reconsideration is without merit, and should be denied.

A. Plaintiffs Motion Is Untimely As Plaintiff Has Had Six Months To Address
The Issne But Failed To Do So.

Defendants’ moﬁon for protective order was granted nearly six months ago on

March 16, 2007. Plaintiffs counsel has been well aware of this protective order yet has waited

until after Defendant’s Motion for Summary Judgment was set for hearing and the week before

the discovery cutoff to move this Court to set aside the order. The discovery éutoff 18
é\"{} September 19, 2007, aud will have passed by the time this motion is heard. Plaintiff’s claim that
the need for the requested comp agreement is “critical” is belied by the fact that he waited until
six months after the protective order was entered to ask the Court to reconsider this issue. While
Plaintiff blames his prior attomey for failing to respond to the motion for protective order,
Plaintiff has had nearly six months with his current attomey to seek to have the protected order
lifted. He has failed to do so. Plaintiff’s motion for reconsideration is untimely and sﬁould be

denied.

B. Defendants Sought A Protective Order In Good Faith As Plaintiff Failed to
State Any Factual Allegations Of Government Waste In His Complaint.

Plaintiff argues that Defendants’ relevance objection to producing the COMP
contract in Febmary 2007 was bogus arid that Defendants had no grounds to object to plaintiff’s
request for the COMP contract. This argument sidesteps the real issue — that there was not a
single factuﬁi allegation of government waste in plaintiff’s complaint, and a government waste -

theory was not even part of plaintiff’s case until after the Secretary of Labor found there was no

648
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reasonable cause to find that Porneuf Medical Center violated the whistleblower provisions of
the AIR 21 Act.
Plaintiff filed his complaint on October 13, 2005. His Complaint alleged
numerous facts relating to alleged safety violations: ice on rotor blades (Complaint, §§ XXI—
XVII, XX); a threat by a fellow employee (] XIX); mechanics taking the aircraft out of service
(] XIX); and plaintiff’s inability to voice his concerns at safety meetings (] XII-XXIII).
Plaintiff's complaint culminates with his allegation as to why he believes he was fired: -
On April 20, 2005, Plaintiff was terminated as an employee of
o Portneuf Medical Center. In his termination letter prepared by
\O‘X ' ' Pam Humphrey and Dale Mapes, Plaintiff was accused of being
“unable to maintain positive interpersonal relations with [his]
colleagues™ and failing to “foster a positive team environment.”
Plaintiff alleges that the ONLY bases for such accusations
relate directly to the fact that he had reported FAR violations
and related misconduct of his fellow employees AS THEY

PERTAINED TO SAFETY AND OPERATIONAL -
" READINESS of Life Flight Aircraft.

Complaint, § XXIV (emphasis added). All of the factual allegations in Plaintiff’s Complaint
relate to his perceived safety issues. Not a single factual allegation relates to government waste
of any kind.}

Likewise, Plaintiff’s first set of discovery requests sought only information
related to information related o alleged sﬁfety violations — and nothing related to government
waste. See Plaintiff’s First Set of Interrogatories and Requests for Production, and Responses,

attached as Exhibit A to Affidavit of Paul D. McFarlane in Support of Defendants’ Motion for

! The solitary reference to government waste in Plaintiff’s complaint is a statutory
catchall phrase in Count I alleging he was terminated because “he had reported in good faith the
existence of waste of public funds and/or violations or suspected violations of the law.”
Complaint, § XXVI. As stated above, the complaint fails fo state a smgle factual allegation that
would support plaintiff’s “waste of public funds” statement.

&¥y
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Protective Order (Interrogatory No. 8, requesting information concerning lawsuits or actions
against Defendants regarding violations of policies, standards, regulations and laws;
Interrogatory No. 9, seeking disciplinary actions resulting from violations of policies, standards,
regulations and laws; Interrogatory No. 10, seeking information provided to state or federal
agencies regarding investigations into violations of policies, standards, regulations and laws;
Requests for Production Nos. 6-8, seeking documents relating to same).
On December 5, 2007, Plaintiff propounded a set of discovery in which he asked
for a copy of Defendénts’ helicopter maintenance contract with a third-party vendor (the COMP
(;U contract).?> Defendants objected for various reasons, and particularly on relevance grounds, as

Y the COMP contract was completely irrelevﬁnt to any of the factual allegations in Plaintiff’s
complaint. After Plaintiff propounded a third set of discovery, which in numerous cases asked
for irrelevant iﬁformation or the same information sought in previous discovery, Defendants
moved the Court in good faith for a protective order to avoid needless expense and restore some
order to a discovery process that had become abusive. Plaintiff completely failed to respond or
oppose the motion, which was granted on March 16, 2007. In the six months that have passed
since the Court granted the motion, Plaintiff has not sought to overturn the Court’s order or have
the Protective Order lifted.

C. Plaintiff’s Legal Theory Changed From Safety Violations To Government
Waste After The Secretary Of Labor’s Finding Of No Reasonable Cause. -

On October 11, 2006 the Secretary issued detailed findings that there was no

reasonable cause to believe that Defendants had violated federal whistleblower laws with respect

2 This discovery was propounded just two months after the Secretary issued his findings.

450
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to reporting safety violations. On May 24, 2007, Defendants took plaintiff’s deposition.* Then,
for the first time, Plaintiff voiced a new theory that Portneuf Medical Center wasted taxpayer
dollars because it did not make certain changes Plaintiff wanted to the helicopter maizﬁenance
contract! In retrospect, it appears that after the Secrefary of Labor issued his findings, plaintiff
sought to change his theory of liability (and discovery efforts) under the state whistleblower act
from safety violations to government waste. Otherwise, Plaintiff would have alleged
government waste in his complaint and would have sought appropriate discovery before the
rﬁﬁng.
D. Conclusion

Plaintiff’s argument that Defendants” have “precluded” him from sécuring the
COMP contract is disingenuous. Plaintiff.failed-to-articulate.any.allegations of public.waste.in-
h@@mpiaintwnd@hmmfaii@dﬁawepp'ese@rﬁmﬁ%“fﬁmﬁ”ef%ﬁﬁﬂth‘e“@mmésm@zﬁ@@despi:t@zhaviﬂgwsix
months.to do.so. Forthembiove TeaSonE PIAIHti s Motion-for-Reconsideration, must be denied.

DATED this % day of September, 2007.

MOFFATT, THOMAS, BARRETT, ROCK &
Fir1.Ds, CHARTERED

Aon

Paul D. McFarlane - Of the Firm
Attorneys for Defendants

3 Plaintiff had sought to take Plaintiff’s deposition as early as October, 2006, but the
deposition was postponed twice by Plamuﬁ" s request.

* Defendants note that Plaintiff has failed to amend hlS complamt to assert this newfound
allegation.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _&i‘l,k\ﬂay of September, 2007, I cansed a true
and correct copy of the foregoing DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTION
FOR RECONSIDERATION OF COURT’S ORDER GRANTING DEFENDANTS’ MOTION
FOR PROTECTIVE ORDER to be served by the method indicated below, and addressed to the

following:

Nick L. Nielson ( V/U.S- Mail, Postage Prepaid
NIELSON LAW OFFICE ( ) Hand Delivered

120 North 12th Avenue, Suite 7 ( ) QVvernight Mail

Post Office Box 6159 (¥ Facsimile

Pocatello, Idaho 83205-6159
Facsimile (208) 232-0048

it
in ‘
2 | D
. - & .

Paul D. McFarlane
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101 S. Capitol Blvd,, 10th Floor

Post Office Box 829
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Telephone (208) 345-2000

Facsimile (208) 385-5384

pmo@moffatt.com

pdm@moffatt.com

13-782.178

Attorneys for Defendants

“S%} IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MARK VAN,
Case No. CV 2005-4053 OC
Plaintiff,
DEFENDANTS’ REPLY BRIEF IN
vs. SUPPORT OF MOTION FOR

SUMMARY JUDGMENT

PORTNEUF MEDICAL CENTER, PAT
HERMANSON, Hospital Administrator,
PAM HUMPHREY, EMS Program Director,
GARY ALZOLA, Director of Operations,
RON FERGIE, Chief Pilot/Safety Officer,
BARRY NIELSON, Pilot, and DOES I-X,

Defendants.

1. INTRODUCTION

Plaintiff Mark Van’s (“Van”) response to Defendants’ Motion for Summary

Judgment consists of dozens of assertions of bad acts committed by Defendant Porineuf Medical

DEFENDANTS’ REPLY BRIEF IN SUPPORT OF MOTION ﬁ
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Center (“PMC”) and various employees. Nearly all of Van’s assertions, which are based on his
own conclusory and inadmissible deposition testimony, are immaterial to this summary judgment
motion. Van cannot withstand summary judgment as to his Idaho Protection of Public:
Employees Act (“Whistleblower Act”) claim and any emotional distress claim, as he failed to
make a notice of claim under the Idaho Tort Claims Act (“YSTCA”). Van cannot establish a prima
facie case under the Whistleblower Act, because he offers no evidence that he engaged in
protected act.ivities, much less fhat his employment was terminated because of those activities. -
He cannot show that his termination from LifeFlight‘was a violation of any public policy. Van
prévides no evidence to establish that PMC breached any contract or covenant of good faith and
fair dealing, that he even suffered emotional distress, or that any of the individual defendants in
this case are proper defendanis in this action. Van is unable to meet his burden with respect to
any of his claims, and summary judgment in favor of PMC should be granted.

IL ARGUMENT

A. The Standard: Van Fails to Meet His Burden of Setting Forth Specific Facts
Requiring a Trial.

The Idaho Rules of Civil Procedure are intended “to secure the just, speedy and
inexpensive determination of every action.” Idaho Rule of Civil Procedure 1. Summary
judgment should be granted to protect the right of any party from unnecessary cost ané delay.
Van’s opposition brief has fallen far short of demonstrating any genuine issue of triable fact.
Van’s conclusory, unsubstantiated, and self-serving allegations that material issues of fact exist

so as to defeat summary judgment are insufficient. The uncontested facts clearly indicated that

PMC and the individual defendants are entitled to summary judgment,
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Whether “genuine” issues exist with respect to a mafeﬁal fact is often a contested
question. Idaho Rule of Civil Procedure 56 provides further guidance in resolving the issue.
When the moving party for summary judgment meets its initial burden of identifying for the
court the portions of the materials on file that it believes demonstrate the absence of any genuine
issue of material fact, the nonmoving party may not rely on mere allegations in the pleadings in
order to preclude summary judgment. T.W. Elec. Serv., Inc. v. Pacific Elec. Contractors Ass’n,
809 F.2d 626, 630-31 {9th Cir. 1987). Rather, the nonmoving party must set forth “specific facts
showing there is a genuine issue for trial.” Idaho Rule of Civil Procedure 56(¢); see also

Jarman v. Hale, 122 Idaho 952, 842 P.2d 288 (Ct. App. 1992). If the response falls short of that,
-sMaw judgment should be granted. Idaho Rule of Civil Procedure 56(¢), T W. Elec. Serv.,
Inc., 809 F.2d at 630-31.

The ;axistence of disputed facts will not defeat summary judgment when the
plaintiff fajls to make a showing sufficient to establish the existence of an element essential to
his case, and on which he will bear the burden of proof at trial. Garzee v. Barkley, 121 Idaho
771, 774, 828 P.2d 334, 337 (Ct. App. 1992). A court does not have the obligation to search the
entire record for genuine issues of material fact. Nissho-Iwai American Corp. v. Kline, 845 F.2d

| 1300, 1307 (5th Cir, 1988). Because Van has the burden of proof at trial to prove his violation of
the Idaho Whistleblower Act claim, public policy exception claim, and breach of contract claims,
Rule 56(e) requires him to go beyond the pleadings and by his “own affidavits, or by the
‘depositions, answers to interrogatories and admissions on file,” designate ‘specific facts
showing that there is a genuine issue for trial.”” Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.

Ct. 2548, 2553,91 L. Ed. 2d 265 (1986). A mere scintilla of evidence is not enough to create a

DEFENDANTS’ REPLY BRIEF IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT -3 L5Y BOI_MT2:684738.1

)




genuine issue of material fact sufficient to withstand a motion for summary judgment. East
Lizard Butte Water Corp. v. Howell, 122 Idaho 679, 837 P.2d 805 (1992).

Here, Van fails to provide the Court with any specific facts showing that he
engaged in protected activity under the statute (reporting the waste of public funds or violations
of law) or that he was fired because he engaged in that activity. He offers no affidavits showing
specific facts relating to his claims. Instead, Van submits 18 pages of his own self-serving and
conclusory deposition testimony,l as Well as selected fragments of the deposition testimony of
PMC employees.! Van then asks the Court to sift through it all and find genuine issues of
material fact. It is Van’s burden, and not the Court’s, to show specific facts. The Court should

decline the invitation.

B. Yan’s Deposition 'I‘est:mony is Insufficient to Meet the Summary Judgment
Standard Set Forth in Idaho Rule of Civil Procedure 56(¢).

Deposition testimony may be used in summary judgment proceedings and is
considered to be an affidavit. Gulf US4 Corp. v. Federal Ins. Co., 259 F.3d 1049 (9th Cir.

2001). Conclusory or speculative statements do not satisfy the summary judgment affidavit rule.

!t is significant that Van does not provide the Court with dates in his laundry list of
wrongdoings, since nearly all of the transgressions he cites occurred months or years before his
termination, Many of the deposition snippets are presented in such a way as to give a false
impression of events, It would be impractical and a waste of the Court’s time to point out every
instance in which Van’s assertions of fact is inaccurate or lack support in the record. Therefore,
Defendants urge that the Court carefully scrutinize any alleged statements of fact. Following are
just two random examples: (1) On p. 5, § 10 of Van’s opposition brief, he implies that Ron
Fergie did not perform a preflight inspection at all, citing p. 119 of Mr. Fergie’s deposition. But
on the transcript’s previous page, Mr. Fergie testified he performed a preflight inspection that
day about 8:00 a.m. (2) Onp. 9 of his brief, Van implies CEO Pat Hermanson never gave any
consideration as to whether Van would have an emotional reaction to the 2001 crash, citing p. 67
of his deposition page. But the next page of the transcript reveals that Mr. Hermanson testified
his immediate concerns after the accident were for the pilot who lost his leg, and later he was
concerned for Van’s well being.

FOR SUMMARY JUDGMENT - 4 656
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Mains v. Cach, 43 Idaho 221, 141 P.3d 1090 (2006). Deposition testimony that contains general
allegations and is unsupported by specific facts cannot preclude summary judgment where
opposing affidavits set forth specific facts. See Cameron v. Neal, 130 Idaho 898, 901, 950 P.2d

1237, 1240 {1997). The party opposing summary judgment must show that the affidavit or

deposition offered by the party is based upon personal knowledge and that it sets forth facts as

would be admissible in evidence. Edmunds v. Kraner, 142 Idaho 867, 136 P.3d 338 (2006).

Here, Van’s deposition is cited nearly 150 times in the course of his brief. Much
of that deposition testimony is conclusory,” speculative’® and is not based on personal knowledge.?
Other testimony cited is inadmissible for various reasons, including hearsay.’ Van’s testimony
does not rise to the Ievel required by Idaho Rule of Civil Procedure 56{¢), and summary

judgment should be granted.

* An example of Van’s conclusory testimony is on page 20 of his brief: “It was
government waste to leave the aircraft out of service all night in an unsafe, unairworthy
condition.” (Citing Van depo., 196:12-16). :

* An example of Van’s speculative testimony is on page 15 of his brief: “Agusta can
legally refuse to provide the service we are paying for due to untrained mechanics working on
the aircrafi.” {Citing Van depo., 176:3-8). '

* An example of Van’s testimony not based on personal knowledge is on page 17 of his
brief: “Pam Holmes ignored Mark and would not do anything about getling additional help.”
(Citing Van depo., 155:24-156:11; 157:21-22).

S Examples of Van’s inadmissible testimony are on pages 13 and 19 of his brief: “Mark
believed that there was a violation of a standard, namely, the NTSB’s recommendation to the
FAA, to leave an aircraft in an unairworthy condition.” (Citing Van depo., 204: 1-6); and “Mark
believed Ron’s conduct was in retaliation for what Mark had said at the Safety Meeting. . ..”
(Citing Van depo., 87:4-7, 97:5-12)
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C. Van’s Whistleblower Act Claim is Barred Because he Failed to Comply with
the Notice Requirements of the Idaho Tort Claims Act.

Van correctly notes that claims brought under the public policy exception to at-
will employment are actions in contract, Hummer v. Evans, 129 Idaho 274, 280, 923 P.2d 981,
987 (1996). This is because “employment at will constitutes a contract.” Id., citing Jackson v.
Minidoka Irrigation Dist., 98 Tdaho 330, 334, 563 P.2d 54, 58 ( 1977). However, liability under
the Whistleblower Act is not predicated on the breach of the employment at will (or any other)
contract. The Whistleblower Act provides that an employee can bring an action for damages

against his or her public employer, and that damages “means damages for inj'ury or loss caused

by each violation of this chapter . . ..” Ibano Copg § 6-2105(1) & (2).

The ITCA requires that all claims arising under the provisions of this act shall be
presented to and filed with the political subdivision within 180 days from the date the claim
arose, and that a lawsuit may not be instituted until a claim is denied. Compliance with the
ITCA is mandatory for all claims, including those under the whistleblower act. A violatio.n of

the Whistleblower Act is certainly a claim under the ITCA, which is defined as “any written

* demand to recover money damages from a governmental entity or its employee which any

petson is legally entitled to recover under this act as compensation for the negligent or otherwise
Vﬁ‘ongful act or omission of a governmental entity . . . .” IDAHO CODE § 6-902(7). S;ee Smith v.
Mitton, 140 Idaho 893, 898, 104 P.3d 367, 372 (2004),

Van tries to get around his failure to file a notice of claim under the ITCA {(and
thus salvage his claim that PMC vioiéted the Whistleblower Act) by arguing that a
Whistleblower Act claim is actually a public policy exception claim. This contortion ignores the

language in the Whistleblower Act (actually cited by Van in his brief) that the legislature
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specifically intended to create a distinct action by “providing a legal cause of action for public
employees.” IDAHO CODE § 6-2101, Had the legislature intended that whistleblower claims be a
public policy exception to the at-will employment doctrine, there would be no need for the Act at
all. Whistleblower Act claims are separate and distinct from public policy exception claims.

A review of Idaho cases recognizes that a claim brought under Idaho Code
Section § 6~2161 is not a claim under the public policy exception. See Mallonee v. State, 139
Idaho 615, 623, 84 P.3d 551, 559 (2004) (plaintiff’s separate claims for vi(;lation of Idaho
Whistleblower Act and public policy exception to at-will employees both dismissed); Smith v.
Mitton, 140 Idaho 893, 104 P.3d 367 (2094) (court addressed plaintiff’s separate claims for
violation of Whistleblower Act and public policy exception}. Van’s argument that the
Whistleblower Act and public policy exception claims are one and the same is belief by the
allegations in his complaint, in which he alleged was terminated in violation of the
Whistleblower Act and éontrary to public policy.®

D, Van Cannot Establish a Prima Facie Case Under the Whistleblower Act.

To establish a prima facie case under the Protection of Public Employees Act, the
public employee “must demonstrate hé or she engaged or intended to engage in activity protected
by the statute, he or she suffered an adverse employment action, and there is a causal connection
between the protected activity and the employer’s adverse action. Curlee v. Kootenai County

Fire & Rescue, 2007 WL 1501383 at *4,  Idaho __ (Ct. App. May 24, 2007) (reh’g denied

¢ “Plaintiff alleges . . . that his employment was terminated in violation of Section 6-2101
et seq., of the Idaho Code, and contrary to public policy, because he had reported in good faith
the existence of waste and/or violations or suspecied violations of the law, and that, as such,
Plaintiff is entitled to a claim for wrongful termination of employment.” Complaint, § XXVI
(emphasis added).
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July 7, 2007), Ct. App. 2007 Opinion No. 32. PMC does not dispute that if terminated Van’s
employment. But Van cannot establish the remaining elements of his prima facie case with
respect to either his “government waste” or “safety issues” theories.

1. Van cannot establish he engaged in protected activity.

a. Van is unable to show the existence of any waste.

The Whistleblower Act requires that in order for activity to be protected, the
employee must “communicate in good faith the existence of any waste of public funds, property
or manpower. ..” IDAHO CODE § 6-2104(1)(a). Van cannot meet this burden becanse he cannot
establish that any waste of public funds, property, or manpower even occurred. His assertion
that PMC wasted taxpayer dollars because it did not make his desired changes to the COMP
contract is sheer speculation. The only evidence on the record is that Agusta has provided all
parts needed for repair'or replacement, even when ﬁot specifically itemized under the COMP
agreement, and that no watranty issues have ever been nullified by Agusta because a mechanic
was not factory trained. Affidavit of Pam Holmes, §{ 13-14.

PMC admits Van reported his concerns and trust issues with Agusta to CEO Pat
Hermanson in a September, 2004 letter, seven months before he was terminated. PMC
immediately addressed those concerns. Two days after receiving the letter, Mr, Hermanson
responded to Van, acknowledged his concerns, and informed him that while the agreement may
not “comply with [his] particular desires,” it was a satisfactory agreement for the hospital and
that Van needed to move beyond his trust issues. Letters, McFarlane Affidavit, Exhibits H & 1.

Likewise, Van’s claim that LifeFlight lost revenue because the helicopter should
have been able to fly 24 hours a day is speculative (and belies common sense). Van can provide

no evidence that the helicopter missed a single flight or PMC lost revenue because the helicopter
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was unable to fly. The only competent evidence on record is that there was no hangar, and Idaho
winters did not allow and PMC did not require that the helicopter be ready to fly 24 hours a day.

b. Van cannot show that PMC violated any law, rule or
regulation.

In order for an employee’s activities to be protected, the employee “must
communicate in good faith . . . a violation or suspected violation of a law, rule or regulation , . .*
IDAHO CODE § 6-2104(1)(a). The Whistleblower Act does not apply to violations, or suspected
+ violations, of a public employer’s internal policies. Mallonee v. Idaho, 139 Idaho 615,84 P.3d
551 (2004). Van argues in his opposition brief that he demonstrated protected activity under the
Act by raising “safety issues.” Opposition Brief at 28. Van cannot meet his burden to make a°
prima facie case because he cannot establish that the “safety issues” he raised involved violations

of laws, rules or regulations under the Act. None of Van’s complaints implicate any state laws,

rules or regulations. Any alleged misdeeds involving LifeFlight internal policies and procedures

are not protected.

Not one of the following “safety issues” raised by Van implicates a single law,
rule, or regulation that would trigger activity protected by the whistleblower statute:

e ' People blaming Van for a 1993 hard landing or the 2001 crash;

e QGary Alzola “lying” to Van about releasing information pending the
results of an ongoing NTSB investigation;

¢ Pilot Ron Fergie being on duty 20 hours after a Part 91 flight (that had no
duty time requirement) and buzzing Van’s house in retaliation;

* Pam Holmes ignoring Van’s request for an additional mechanic;
» The existence of ice on the rotor blades of the grounded helicopter; ‘

» Pilots properly instailing rotor blade covers;
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¢ Barry Nielson “threatening” Van when he asked him if he was trying to
run the program into the crapper; and

e Managements “refusal” to address Van’s safety concerns,

Van’s claim that these allegations involve “safety” in some way is immaterial to
his Whistleblower Act Claims unless they violate a law, rule or regulation as proscribed by the
Act. By his own admission, nearly all of these “safety issues” are actually pilot management
practices, and involve Van'’s trust issues with pilots (Affidavit of Pam Holmes, § 22 and Exh. G).

Two of Van’s issues, however, potentially implicate Federal Aviation Regulations
(FARs) — the May/June 2004 overflown airworthiness directit._res, and the allegation that Barry
Nielson lifted off with ice on the rotor blades in October, 2004. It is undisputed that'on June 21,
2004, Van reported by e-mail to Gary Alzola that pilots Rén Fergie and Chad Waller had
overflown airworthiness directives (ADs), that Gary Alzola received the e-mail June 24, and that
he reported overflights to the FAA on June 26, 2004. 1t is also undisputed that Van did not see
the helicopter lift off with ice on the rotor blades, Greg Stoltz did not see the helicopter take off
with ice on the rotor blades, and that both Gary Alzola and the FAA investigated and found that
no violation had occurred. It is also undisputed that there is no violation of faw unless the
helicopter actually takes off with ice on the rotor blades. Both these “issues™ were investigated
and resolved to the FAA’s satisi‘actioﬁ.

2. Van cannot establish his employment was terminated because he
engaged in protected activity.

Van cannof establish the nexus requirement of his prima facie case. To meet that
burden, he must prove that he was terminated because he communicated “the existence of any
waste of public funds, property or manpower, or a violation or suspected violation of a law, rule

or regulation, . .” IDAHO CODE § 6-2104(1)(a). There is no dispute that PMC took an adverse
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action against Van — his employment was terminated. However, Van cannot even provide
sufficient evidence to show or even permit the inference that he was terminated because he
engaged in protected activity.

The only activities that are osfensibly protected under the statute occurred long

before Van’s termination. Van'’s September, 2004 letter to Pat Hermanson about the COMP

*contract and Mr. Hermanson’s response occurred seven months before Van was terminated.

Gary Alzola self-reported the May/June 2004 AD overflights to the FAA some 10 months before
Van was terminated. Barry Nielson’s alleged October, 2004 1ift off with ice on the rotor blades
QCcurred six months before Van was terminated. These incidents were ali} ;gported to PMC
and/or the FAA and resolved months before Van was terminated on April 20, 2005. The lack of
temporal proximity between Van’s activities and his termination preclude any inference that he
was discharged for reporting alleged waste or violations of law. The overwhelming evidence
shows that PM(C’s motivation to teﬁninate Van was related to his involvement with pilot
management issues -- not any concerns over waste or violations of law. Van has completely
failed to show any “specific facts” showing that his employmént was not terminated for anything
other than his distrust of pilots and management, his inability to maintain positive interpersonal
relations with his colleagues, and his inability to foster a positive team environment,

E. Van Has Not Stated a Sufficient Claim That is a Recognizable Public Policy
Exception to the At-Will Doctrine.

Van’s public pdlicy exception claim fails because he cannot show that his
termination falls within a recognized public policy exception. There is no evidence on the record

that PMC told Van to participate in unlawful acts and he refused to do so, that he was fired for
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performing important public obligations, or that he exercised certaén legal rights or privileges.
Sorensen v. Comm. Tek, Inc., 118 Idaho 664, 668, 799 P.2d 70, 74 (1990).

Moreover, even if PMC did fire Van for reporting or threatening to report waste,
safety violations or violations of law, his claim should not be recognized as a violation of the
public policy exception to at-will empioyment, since he would already have remedies under both
the Federal AIR 21 Act and the State Whistleblower Act, both of which have profzisions that
protect employees from retaliatory discharge. Indeed, Van availed himself of both these statutes.”

Finally, Van can provide no evidence that his terrhination was linked to any of his
“safety coﬁcems.” In the Crea case, the Supreme Court has helc_i that it was not a violation of

public policy to terminate an employee for disclosing documents allegedly showing

environmental pollution, where that disclosure was unrelated to his termination. Crea v. FMC

Corp., 135 Idaho 175, 16 P.3d 272 (2000). Just as Van cammot show the nexus link for purposes
of his Whistleblower Act claim, he cannot show nexus here.

F. Van Cannot Show PMC Breached a Contract of Employment or the
Covenant of Good Faith and Fair Dealing.

In his opposition, Van fails fo set forth any facts to support his claims for breach

of contract and breach of the covenant of good faith and fair dealing. The only evidence in the

record is that Van was an employee at will, who could be terminated at any time for any reason,

and that he was aware of this fact (Van depo., 37:15-40:17, Exh. A to McFarlane Aff., Employee

" Handbook, Exh. B to McFarlane Aff.). Van has provided no evidence that PMC breached any

T OSHA investigated Van’s claim under the whistleblower protection provisions of the
Aviation Investment and Reform Act for the 21st Century (AIR 21 Act), and the Secretary issued
findings that there was no reasonable cause to believe that Van was fired for reporting safety
violations, McFarlane Aff,, Exh. J.
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term of any contract or that PMC’s conduct deprived him of a benefit he was entitled to under an
express or implied ferm of the employment agreement. These claims must be dismissed.

G. Van’s Emotional Distress Claims Must Be Dismissed.

In his Complaint, Van claims he suffered damages for “emnotional distress and
suffering.” Complaint, § XXX. Any claim for emotional distress is precluded by Van’s
admitied failure to file a notice of claim under the ITCA. Mpreover, Van cannot show that he
suffered emotional distress at all. Van has retained no expert and has offered no other proof
indicati ng that LifeFlight’s conduct caused him to experience emotional distress. The evidence is
undisputed that Van was encouraged numerous times to seek professional help after the 2001
accident, but Van refused to do so (Affidavit of Audrey Fletcher, ¥ 3, 4 & 15). He finally went
to a mental health provider (Dr, Hazle} a year after the crash, did not like what he heard, and left
aﬂ:er about 45 minutes “and never went back.” (Van depo., 33:11-25, Exh. H to Affidavit of Nick
Nielson). Finally, Van did not see anothf;r health care provider until after he was terminated, in
May, 2005 (Kishiyama Report, Exh. A to Amended Aff. of Nick Nielson). Van’s emotional
distress claims should be dismissed.

H.  Van Cannot Show That The Individual Defendants in This Case are Proper
Defendants.

Van failed to state any cause of action against individually named defendants Pat
Hermanson, Pam Humphrey {now Holmes), Gary Alzola, Ron Fergie, and Barry Nielsen (along
with “Does I-X”) are proper defendants in this matter, and has presented no evidence to support
their inclusion in this lawsuit. He has presented no evidence to éhow that any of these
defendants were Van’s employer under the Whistleblower Act, that any of them entered into a

contract with Van, that they were somehow acting outside of the course and scope of their
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employment, or that they could be liable to Van under any theory. The individual defendants

should be dismissed.
nx. CONCLUSION

Van can raise no genuine issues of maferial fact that preclude summary judgment.
Instead of submitting affidavits, he has merely provided voluminous excerpts of his own
conclusory and self-serving deposition testimony to the Court and presented it as fact, and asked
the Court to somewhere find an issue of fact that will save hirﬁ from summary judgment. The
Court should decline Van’s invitation. The overwhelming evidence in the record is that Van’s
distrust and refusal to accept solutions other than his own led to his inability to maintaiﬁ positive
interpersonal relations with his co!leagueé and foster a positive team environment, severe

dysfunction within the LifeFlight program, and ultimately to Van’s termination. For the above

reasons Defendants’ motion for summary judgment should be granted.

DATED this day of September, 2007.

MOFFATT, THOMAS, BARRETT, ROCK &

FIELDS, CHARTERED
By \ ‘:N\% tw

Paul D. McFarlane — Of the Firm
Attorneys for Defendants
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' CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ZO-Q’\day of September, 2007, I caused a true
and correct copy of the foregoing DEFENDANTS? REPLY BRIEF IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT to be served by the method indicated below, and

addressed to the following:

Nick L. Nielson (“{U.S. Mail, Postage Prepaid
NIELSON LAW OFFICE { ) Hand Delivered

120 North 12th Avenue, Suite 7 { )Overnight Mail

Post Office Box 6159 () Facsimile

Pocatello, Idaho 83205-6159
Facsimile (208) 232-0048
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BAND o
CLERK OF THE GounT

\/ CEPUTY CLERE

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MARK VAN, )
) Case No, CV-2005-4053-0OC
Plaintiff, )
)
PORTNEUF MEDICAL CENTER, PAT ) MEMORANDUM DECISION,
HERMANSON, Hospital Administrator, ) ORDER and JUDGMENT
PAM HUMPHREY, EMS Program Director, )
GARY ALZOLA, Director of Operations, )
RON FERGIE, Chief Pilot/Safety Officer, BARRY )
NIELSON, Pilot, and DOES 1-X, )
‘ | )
Defendants. )
)
)
NATURE OF THE ACTION

This case comes before this Court pursuant to a Motion for Reconsideration of Coutt’s
Order Granting Defendazgts’ Motion for Protective Order (“Motion to Reconsider”) filed by
Mark Van (“Plaintiff” or “Mr. Van”) and a Motion for Summary Judgment filed by Portneuf
Medical Center (“PMC”) énd numerous named employee Defendants (hereinafter “the
Defendants”) against the Plaintiff,

The Plaintiff’s Motion to Reconsider specifically seeks review of this Court’s Order
“prohibit{ing] Plaintiff from conducting any further discovery as to Request for Production No.
27 of PlaintifP’s Second Set of Interrogatories and Requests for Production of Documents.”
{Mot. for Reconsid. of Court’s Order Granting Defs.’ Mot. for Protective Order (“Mot. for
Réc;)ns.”, Sept. 10,2007, 1.) Request for Production No. 27 sought “a copy of the Component

Overhaul and Maintenance Program for the Life Flight Program (‘COMP contract’).” (Id. at 2.)
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The Defendants objected to this request “as overly broad, vague, unduly burdensome, not

* reasonably calculated to lead to the discovery of admissible evidence, and outside the scope of

plaintiff’s issues in the lawsuit.” (Jd.) The Plaintiff argues such objections are'without merit

because:

The request was specific and limited in scope and certainly would not have been
burdensome for Defendanis to comply. Furthermore, the contract is absolutely relevant.

It is critical for Plaintiff to have the document in order to establish one of the facets of his

claim that Defendants did waste Bannock County taxpayers’ money.

(Id.) The Plaintiff argues this “Court’s Order prohibiting disclosure of the COMP contract was
not based on the merits, but was issued as a result of an error on the part of Plaintiff’s previous
counsel.” (/d. at 3.) The Plaintiff’s previous counsel failed to respoxid to or otherwise oppose
the Defendants’” Motion for Protective Order.

Pursuant to their Motion for Summary Judgment, the Defendants are arguing that the .‘
Plaintiff’s wrongful termination claims against the Defendants should be dismissed because the
Plaintiff

failed to file a Notice of Tort Claim within 180 days of his termination (as required by

Idaho Code Section 6-906). Moreover, Van cannot show any public policy violated by

PMC, cannot show that Van engaged in any protected activity under the state

whistleblower statute, and cannot show any nexus between any such alleged conduct and

his termination. Finally, Van’s breach of contract claims should be dismissed, as he was

an employee at will and not subject to an express or implied employment contract that
specified the duration of employment.

(Defs.” Mem. in Supp. of Mot. for Summ. J. (“Mem. in Supp. of Summ. J.”), Aug. 3, 2007, 1.)
This Court heard oral arguments regarding the above matters on September 24, 2007,

taking the motions under advisement. After receiving oral arguments and reviewing the entire
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file, including the briefs filed by counsel, this Court enters the following Memorandum Decision

 and Order.

SUMMARY JUDGMENT STANDARD OF REVIEW

Summary judgment shall be rendered "if the pleadings, depositions, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any material fact
and that the moving party is entitled to a judgment as a matter of law." ‘I.R.C.P. 56(c). The
burden of establishing the absence of a genuine issue of material fact rests at all times with the
party moving for summary judgment. Tingley v. Harrison, 125 Idaho 86, 89, 867 P.2d 960, 963
(1994). This Court liberally construes the record in favor of the party opposing the motion and
draws all reasonable inferences and conclusions in that party's favor. Friel v. Boise City Hous.
Auth., 126 1daho 484, 485, 887 P.2d 29, 30 (1994). If the evidence reveals no disputed issues of
material fact, then summary judgment should be granted. Loomis v. City of Haifey, 119 Idaho
434, 437, 807 P.2d 1272, 1275 (1991). |

if the moving party challenges an element of the non-moving party’s case on the basis
that no genuine issue of matérial fact exists, the burden now shifts to the non-moving party fo
come forward with sufficient evidence to create a genuine issue of fact. Tingley, 125 Idaho at 90,
867 P.2d at 964. Summary judgmént is properly granted in favor of the moving party when the
nonmoving party fails to establish the existence of an element essential to that party's case upon
which that party bears the burden of proof at trial. Thomson, 126 Idaho at 530-31, 887 P.2d at
1037-38; Badell v. Beeks, ll 15 Idaho I(ﬁ, 102, 765 P.2d 126, 127 (1988). The party opposing the

summary judgment motion "may not rest upon the mere allegations or denials of that party's
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pleadings, ﬁut the party's response, by affidavits or as otherwise provided in this rule, must sef
forth specific facts showing that there is a genuine issue for trial." IR.C.P. 56(¢) (emphasis.
added).
ISSUES
1. Whether to grant the Defendants’ Motion for Summary Judgment..
2. Whethef to grant the Plaintiff’s Motion for Reconsideration.
3. | Whether the Defendants are entitled to costs and fees.

STATEMENT OF FACTS

The Plaintiff began his employment with PMC on May 1, 1986, as a mechanic with the
Life Flight program. On OQctober 12, 1997, he became the director of maintenance of Life Flight |
and became responsible for the maintenance of PMC’s Life Flight helicopter. The Plaintiff was
an at-will employee. On November 14, 2001, the Life Flight helicopter crashed in the course of
a rescue mission. The Plaintiff was a Witx:xess to that crash and rescued the pilot. The Plaintiff
had worked on tﬁe helicopter prior to the crash, fixing a fuel transfer pump. Ultimately, the
National Transportation Safety Board (NTSB) determined the crash was caused by pilot etror
and was unrelated to maintenance issues. However, Mr. Van seemed to believe that the media
blamed the crash on the maintenance department, and PMC refused to release information
explaining to the media that the maintenance department was not responsible for the accident.

By all accounts, Mr. Van’s relationship with PMC management and the Life Fii ght pilots
deteriorated following the crash, with thé Piaintiff growing more frustrated and distrustful. In
Memorandum Decision and Grder é “ .
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August of 2003, Mr. Van authored Life Flight Maintenance Policy No. 12, a document that
portrays the Plaintiff’s state of mind. Pertinent excerpts from that document follow:
This letter pertains to the release of aircraft to pilots after maintenance events.

On 11/14/01 our helicopter had an accident due to pilot error. Life Flight
Maintenance was blamed for the accident. The press release was Life Flight helicopter
crashes after maintenance. I fought long and hard to get the NTSB report released. From
this point forth we need to monitor the state of the pilots and question what they do, to
avoid a repeat of that very bad situation!

It is apparent to me now, that the new Program Director, Director of Operations
and the Chief pilot will shift the blame to Maintenance, even if they have information that
will clear Maintenance of any wrong doing. They will be dishonest with Administration
to attain their end to cover for the pilots af any costs. [ am sorry to say that we have an us
against them scenario fostered by the aforementioned staff.

I am cordial with them and do not wish to foster a us against them situation but
you must always remember that if it’s a decision they have to make (pilot against
mechanic) you are going to take the hit. I have been striving to change this. I will
continue to fry until security escorts me off the property. They will gang up on you and
make little to no sense to attain the end they desire. It has happened to me on 5 separate
occasions.

Heoge

Since the powers that be conspired to shift the blame to our department for Tim’s
accident. [sic] I feel it is our responsibility to baby sit the pilots and question there [sic]
fitness flight, or any other pilot activities that could cause a situation that could blacken
our reputations or the programs. The only thing I could be guilty of with Tim’s accident
was letting him take off after I made my repairs. I will not in the future, let pilots fly
away after maintenance if I feel the aircraft is at risk. 1 want you to cover your ass and
follow this policy also.

s
(Ex. F — Life Flight Maintenance Policy Letter 12, attached to Aff. of Paul D. McFarlane

(“McFarlane A{f"), Aug. 3, 2007.) Various meetings were held to discuss Mr. Van’s concerns,
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however, he continued to have issues with the management of Life Flight and felt his concerns
went unresolved. In April of 2005, another meeting was held to discuss Mr. Van’s issues. After
this meeting, Life Flight management and PMC officials conducted an investigation to gauge the
viability of the Life Flight program and determined “[t]he [Life Flight] progrém was in a state of
severe dysfunction due to Van’s serious trust issues with pilots, his superiors, and others, and
because he was unable to move on from the resolution of issues unless the resolution was
entirely of his own making.” (Mem. in Supp. of Summ. J. at 17.) Thereafter, on April 20, 2005,
the Pla_intiff was terminated.

The Plaintiff filed this lawsuit on Gctober 17, 2005, alleging that he had been fired for
reporting safety and operational vioiations and other misconduct of his fellow employees. (See
Compl., Oct. 17,2005, 8.) Count I of the Complaint alleged wrongful termination of
employment. Count Il alleged breach of contract.

DISCUSSION
A. Whether to grant the Defendants’ Motion for Summary Judgment.

1. Whether the Plaintiff must comply with the Idahe Tort Claims Act,

PMC first argues that the Plaintiff’s “wrongful termination claim is barred because he
failed to comply with the notice requirements of the Idabo Tort Claims Act.” (Mem. in Supp. of
Summ. J. at 20.) The Plaintiff disputes that claim, arguing that a public employee is not required
to ﬁle a notice of tort claim in order to preserve his claims of wrongful termination under the
Idaho Protection of Public Employees (Whistleblower) Act. (P1’s Mem. in Resp. to Summ. J.
(“Mem. in Resp. to Summ. 1.”), Sept. 11, 2067, 25-26.) The Plaintiff contends that his “cause of
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action for wrongful termination in violation of the public policy enunciated [in] the
Whistleblower’s Act is a contract action, not a tort action. ... Furthermore, nothing in the
Whistleblower’s Act requires a claimant to file a Notice of Tort Claim.” (Jd. at 27.) Thus,
because the Plaintiff argues his action for wrongful termination “is a contract action, no Notice
of Tort Claim was necessary .. ..” (Id. at 28.)
PMC is a governimental entity or political subdivision cove?ed under the ITCA. Section

6-906 of that statute imposes a notice requirement for the filing of a claim against govemrﬁentai
entities. That section states in pertinent part: “All claims agéinst a political subdivision arising
under the provisions of this act ... shall be presented to and filed with the clerk or secretary of
the political subdivision within one hundred eighty (180) days from the date the claim arose or
reasonably should have been discovered, whichever is later.” A “claim” is defined in IC § 6-902
as:

any written demand to recover money damages from a governmental entity or its

employee which any person is legally entitled to recover under this act as

compensation for the negligent or otherwise wrongful act or omission of a

governmental entity or its employee when acting within the course or scope of his
employment.

In turn, section 6-907 describes the contents of a claim:

All claims presented to and filed with a governmental entity shall accurately
describe the conduct and circumstances which brought about the injury or
damage, describe the injury or damage, state the time and place the injury or
damage occurred, state the names of all persons involved, if known, and shall
contain the amount of damages claimed, together with a statement of the actual
residence of the claimant at the time of presenting and filing the claim and for a
period of six (6) months immediately prior to the time the claim arose. ... A
claim filed under the provisions of this section shall not be held invalid or
insufficient by reason of an inaccuracy in stating the time, place, nature or cause
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of the claim, or otherwise, unless it is shown that the governmental entity was in
fact misled to its injury thereby.

Pursuant to section 6-909, after a notice of claim is filed, the governmental entity has 90 days to
approve or deny the claim. A claim is deemed denied if it is not approved or denied within that
90-day period.! A lawsuit in district court against the governmental entity is only permitted once
a claim is denied.? |

The purpose of the ITCA is to *(1) save needless expense and litigation by providing an
opportunify for amicable resolution of the differences between parties, (2) allow authorities to
conduct a full investigation into the cause of the injury in order to determine the extent of the
stafe’s liability, if any, and (3) allow the state to prepare defenses.” Cobbley v. City of Challis,
138 Idaho 154, 157, 59 P.3d 959, 962 (2002) (quoting Friel v. Boise City Housing Auth., 126
Idaho '484, 486, 887 P.2d 29, 31 (1994)). “[T]he claim filing statute is usually the only sure and
certain means by which the state or its subdivisions may be alerted to potential liability ax;ising
from a governmental activity.” Friel, 126 1daho at 486, 887 P.2d at 31 (quoting Cook v. Staie, 83
Wash.2d 599, 603,‘521 P.2d 725, 728 (1974)). “The failure to file within thé ITCA time
limitation acts as a bar to any further action.” Cobbley, 138 Idaho at 157, 59 P.3d at 962 (citing

McQuillen v. City of Ammon, 113 Idaho 719, 722, 747 P.2d 741, 744 (1987)).

! 6-909. Time for allowance or denial of claims — Effect of failure o act. - Within ninety (90) days afier the
filing of the claim against the governmental entity or ifs employee, the governmental entity shall act thereon and
notify the claimant in writing of its approval or denial. A claim shall be deemed to have been denied if at the end of
the ninety (90) day period the governmental enlity has failed to approve or deny the claim.

2 6.910. Suit on denied claims permitted. If'the claim is denied, 2 claimant may institute an action in the district

court against the governmental entity or its employee in those circumstances where an action is permitted by this act.
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As explained, the ITCA requires that “[a}ll claims ... arising under th@ provisions of this
act ... shall be presented to and filed \%{ith ... the political subdivision within one hundred (180)
days from the date the claim arose” and that a lawsuit may not be instituted until a claim is
denied. IDAHO CODE ANN. §§ 6-906, 6-909-10 (2007). Compliance with the ITCA is mandatory
for all claims, including those under the Whistleblower Act, because a “claim” under the ITCA is
defined as “any written demand to recover money damages from a governmental entity or its
employee which any person is legally entitled to recover ... as compensation for the negligent or
otherwise wrongful act or omission of a governmental entity or its employee when acting within
the course or scope of his empioyinent.” IDAHO CODE ANN. § 6-902(7) (2007).

While the Plaintiff argues his claim for wrongful termination was brought under the
public policy exception to at-will employment and is therefore an action in contract and not
subject to the ITCA, liability under the Whistleblower Act is not predicated on the breach of the
employment at-will contract. The Whistleblower Act prﬁvides that an employee can bring an
action for damages against his or her public employer. “Damages” is defined as “damages for
injury or loss caused by each violation of this chapter . ...” IDAHO CODE ANN. § 6-2105(1).(2)
(2007). Additionally, the language of the Whistleblower Act indicates that the Idaho Legislature
inte_mded to create a cause of action separate from the public policy exception to the at-will
employment doctrine. Specifically, section 6-2101 explains that the Whistleblower Act was
created to provide “a legal cause of action for public employees who experience adverse action
from their employer as a result of | reporting waste and violations of a law, rule or regulation.”

IpAHO CODE ANN. § 6-2101 (2007).

Memorandum Decision apd Order 676 9
Case No. CV-2005-4053-0C 5,
Re: Plairtifi’s Motion for Reconsideration and Defendants’ Motion for Summary Judgment % u



The Plaintiff’s wrongful termination claims, including his whistleblower claims, are
covered under the Idaho Tort Claims Act since the Whistleblower Act created an action separate
- from the public policy exception to the at-will employment doctrine and is not exempt from the
notice requirements of the ITCA. In his Complaint, the Plaintiff alleged that PMC wrongfully
terminated his employment in violation of public policy and Idaho Code § 6-2101, and, as a
result, he suffered damages including lost wages and benefits, decreased earning capacity,
relocation costs and emotional distress and suffering. (Seé Compl. at 9§ XX VI, XXX.} The
Plaintiff”s employment was terminatéd on April 20, 2005. Thereafter, Mr. Van brought a
“claim” for money damages against his public employer. Pursuant to IC § 6-906, he was
requiied to file a- notice of claim with the hospital or the county clerk within 180 days. It is
undisputed that the Plaintiff failed to comply with this notice requirement. As such, PMC was
denied its opportunity to “conduct a full investigation into the cause of the injury in order to
determine the extent of ... liability, if any, and ... prepare defenses.” That is in violation of the
purpose of the ITCA. Since “[t]he failure to file within the ITCA time limitation acts as a bar to
any further action,” the Defendants’ request for summary judgment on the ground that the
Plaintiff failed to honor the requirements of the Idaho Tort Claims Act is hereby GRANTED and

the Plaintiff’s tort claims, including his claims for emotional distress, are dismissed.

2. Whether the Plaintiff’s wrengful termination claim under IC § 6-2101 fails.
PMC next argues that the Plaintiff’s wrongful termination claim under IC § 6-2101 fails
because the Plaintiff cannot demonstrate that he engaged in activity protected under the Act or

that he was terminated because he reported government waste or violations of law. (Mem. in
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Supp. of Summ. J. at 24.) The Plaintiff maintains he was discriminated against for raising safety
and waste issues. (Mem. in Resp. to Summ. J. at 29.)

As explained, the Idaho Protection of Public Employees (Whistleblower) Act was
enacted to provide a cause of action for public employees who suffer adverse action from their
employer as a result of reporting waste and violation of a law, rule or regulation. IDAHO CODE
ANN. § 6-2101 (2007). In order to establish a prima facie case under the Whistleblower Act, the
public employee “must demonstrate he or she engaged or intended to engage in activity protected
by the staf:ute,rhe or she suffered an adverse employment action, and there is a causal connection
between the protected activity and the employer’s adverse action.” Curlee v. Kootenai County
Fire & Rescue, No. 32794, 2007 W1 1501383, at *4, (Idaho Ct. App. May 24, 2007).

Idaho Code § 6-2104(1)(a) and (b) sets forth the activities that are protected under the

Act relevant to this action’:

*IC § 6-2104 states in full: _
6-2104. Reporting of governmental waste or violation of law — Employer Action. —
(1)(a) An employer may not take adverse action against an employee because the employee, or a person authorized
to act on behalf of the employee, communicates in good faith the existence of any waste of public funds, property or
manpower, or a violation or suspected violation of a law, rule or regulation adopted under the law of this state, a
political subdivision of this state or the United States. Such communication shall be made at a time and in a manner
which gives the employer reasonable opportunity to correct the waste or violation.
(b) For purposes of subsection (1)a) of this section, an employee communicates in good faith if there is a
reasonable basis in fact for the communication. Good faith is lacking where the employee knew or reasonably
ought to have known that the report is malicious, false or frivolous.
(2) An employer may not take adverse action against an employee becanse an employee participates or gives
information in an investigation, hearing, court proceeding, legislative or other inquiry, or other form of
administrative review, :
(3) An employer may not take adverse action against an employee because the employee has objected to or refused
to carry out a directive that the employee reasonably believes violates a law or a rule or regulation adopted under the
authority of the Jaws of this state, political subdivision of this state or the United States,
(4) An employer may not implement rules or policies that unreasonably restrict ah employee's ability to document
the existence of any waste of public fands, property or manpower, or a violation, or suspécted violation of any laws,
rules or regulations. '
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(1)(a) An employer may not take adverse action against an employee because the
employee, or a person authorized to act on behalf of the employee, communicates in good
faith the existence of any waste of public funds, property or manpower, or a violation or
suspected violation of a law, rule or regulation adopted under the law of this state, a
political subdivision of this state or the United States. Such communication shall be
made at a time and in a manner which gives the employer reasonable opportunity to
correct the waste or violation.

(b) For purposes of subsection (1)(a) of this section, an employee communicates
in good faith if there is a reasonable basis in fact for the communication. Good faith 1s
lacking where the employee knew or reasonably ought to have known that the report 1s
malicious, false or frivolous,

PMC does not dispute that it terminated the Plaintiff’s employment, but takes issue with the
remaining elements of the prima facie case with respect to either of the Plaintiff’s “government
waste” and/or “safety issues” theories.

a. The Plaintiff did not engage in protected activity.

Under the Whistleblower’s Act, activily is protected if an employee “communicates in
good faith the existence of any waste of public funds, property or manpower, or a violation or
suspected violation of law, rule or regulation . . . .” IDAHO CODE ANN. § 6-2104(1)(a) (2007).
First, the Plaintiff is unable to show the existence of any waste of public funds, property or

manpower. Mr. Van claimed PMC lost revenue because the Life Flight helicopter was not ready

to “respond at a moment’s notice” as portrayed in its advertisement. (PL.’s Mem. in Resp. at 30.)

However, while the Plaintiff expressed concerns that the helicopter was not always airworthy, he

provided no evidence that the Life Flight helicopter actually missed a flight or that PMC lost
revenue because the helicopter was unable to fly.
Mir. Van further argued that PMC wasted taxpayer dollars by not incorporating his

recommendations regarding the maintenance contract (“COMP contract”) in connection with the
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possible procurement éf an Agusta 109 E helicopter from Agusta Aerospace Corporation. (Jd. at
14.) The Plaintiff “feit that the COMP contract was unworkable as far as securing assets to pay
Agusta for certain i)arts. He advised the head of Customer Service for Agusta of his concerns
and received assurances ﬁlat things would be worked out. When it came time to sign the
contract, Agusta’s representative would not put the assurances in writing.” (/d.) However, PMC
ﬁitimately determined that the agreement was satisfactory for the hospital, and the Plaintiff has
not been able to show that PMC wasted taxpayer dollars because it did not make his desired
changes to the COMP contract. The affidavit of Pamela Holmes indicates that Agusta has
provided all parts needed for repair or replacement and no warranty issues have even beeﬁ
nullified by Agusta because a mechaﬁic was not factory-trained, as Mr. Van feared. (See Aff. of
Pamela K. Holmes, 9§ 13-14, Aug. 3, 2007.)

Furthermore, the Plaintiff cannot show that PMC violated any law, rule or regulation.
The Idaho Supreme Court has determined that the Whistleblower Act does not apply to
violations, or suspected violations, of a public employer’s internal policies. Mallonee v. Idaho,
139 Idaho 615, 619-20, 84 P.3d 551, 555-56 (2004). The Plaintiff claimed he has proven he
engaged in protected activity by raising sixteen (16) “safety issues.” (See PL.’s Mem. in Resp. at
3-7.) However, none of these “safety issues” implicate a law, rule or regulation. Instead, the
Plaintiff’s allegations pertain to Life Flight internal policies and procedures. Therefore, none of
alleged safety violations trigger activity protected by the Whistleblower Act. The Plaintiff’s
allegations regarding safety issues more aptly pertain to pilot management practices and involve

the Plaintiff’s issues of trust with pilots. Potential violations of Federal Aviation Regulations

wE
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. were investigated and no violation of law was found. As such, these incidents do not rise to the

level of a violation of a law, rule or regulation.

b. The Plaintiff cannot provide evidence that he was terminated because
he engaged in protected activity.

Even if the Plaintiff had demonstrated that he engaged in protected activity, he still is
unable to establish the nexus requirement of the prima facie case. Pursuant to the
Whistleblower’s Act, the Plaintiff must show that he was terminated because he communicated
“the existence of any waste of public funds, property or manpower, or a violation or suspected
violatiﬁn of a law, rule or regulation .. ..” IDAHO CODE ANN. § 6-2104 (1)Xa) (2007). As
mentioned, there is no dispute that PMC took an adverse action against the Plaintiff by firing
him. However, the evidence shows that PMC’s motivation to terminate the Plaintiff’s
employment was related to his inability to maintain positive interpersonal relations with his
colleagues and his inability to foster a positive team environment. The record shows that the
Plaintiff had severe distrust issues with the pilots and was unable to accept solutions unless those
solutions were his own suggcsﬁons. The Plaintiff’s attitude led to dysfunction within the Life
Flight program, and the wasting and safety issues he raised did not occur contemporaneously
with his termination.

3. Whether the Plaintiff’s termination was a breach of public policy, breach of
contract and/or breach of the covenant of good faith and fair dealing.

In his Memorandum in Response, the Plaintiff fails to set forth any facts to support his
claims for breach of public policy, breach of contract and/or breach of the covenant of good faith

and fair dealing. The Plaintiff states: “Sufficient evidence ... exists to create a genuine issue of
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material fact as to the hospital’s breach of public policy, the breach of their implied contract of
employment ... anci their breach of the implied covenant of good faith and fair dealing.” (Mem.
in Resp. to Summ. J. at 31.)

The Plaintiff is unable to demonstrate that his termination falls within a recognized public
poli;cy exception. “The public policy exception has been held to pfotect employees who refuse to
commit unlawful acts, who perform important public obligations, or who exercise certain legal
righfs or privileges.” Sorensen v. Comm. Tek, Inc., 118 Idaho 664, 668, 799 P.2d 70, 74 (1990).
There is no evidence that PMC asked the Plamtiff to “commit unlawful acts” and that he refused
to do so, that he was fired for “perf(;nning important public obligations,” or that he was |
terminated for “exercise[ing] certain IIegaI rights or privileges.” Furthermore, the Idaho Supreme
Court has determined it was not a violation of public policy to terminate an employee for
disclosing documents allegedly showing environmental pollution, as long as that disclosure was
unreléted to the termination. Creav. FMC Corp., 135 Idaho 175, 178-79, 16 P.3d 272, 276-T7
(2000). This Court has already determined that the Plaintiff cannot demonstrate a nexus between
hié concerns regarding the Life Flighf program and his termination.

Moreover, it is clear from the record that the Plaintiff was an at-will employee and could
be terminated for any reason. It is also clear that the Plaintiff was aware of his status. (Ex. A,
Dep. of Mark C. Van, aﬁtached to McFarlane Aff.) There is ﬁo evidence that PMC breached any
contract. As such, the Defendants’ Motion for Summary Judgment as to this basis is hereby

GRANTED.
&9 2
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B.  Whether to grant the Plaintiff’s Motion for Reconsideration.

As this Court has granted the Deféndants’ Motion for Summary Judgment and further
determined that the Plaintiff’s concerns regarding the COMP contract were unfounded, this
Court hereby DENIES the Plaintiff’s Motioﬁ for Reg:onsideration of Court’s Order Granting
Defendants’ Motion for Protective Order.

C. Whether the Defendants are entitled to costs and fees.

PMC also asserted it is entitled to an award of the costs and fees it incurred in
successfully defending against the Plaintiff’s claim under IC § 6-2101 and against the Plaintiff’s
claims for breach of express and implied contract terms.

1. Whistleblower claim.

Idaho Code § 6-2107" provides for an award of attorneys’ fees and costs to an employer
if the court determines that the action was brought without basis in law or fact. While this Court
has determined that the Plaintiff failed to establish a prima facie case under the Whistleblower
Act, Mr. Van did not bring his Whistleblower action “without basis in law or fact.” As such, this
Court declines té award attorney fees to the Defendants on this basis.

2. Breach of contract claims.

PMC also argued it is entitled to an award of the attorney fees it incurred in defending -

against the Plaintiff's breach of contract claims, including his claims for breach of express and

46-2107. Award of attorneys’ fees and costs to employer — Action without basis in law or fact. - A court may
also order that reasonable attorneys’ fees and court costs be awarded to an employer if the court determines that-an
action brought by an employee under this chapter is without basis in law or in fact. However, an employee shall not
be assessed attorneys’ fees under this section if, after exercising reasonable and diligent efforts after filing a suit, the
employee files a voluntary dismissal concerning the employer, within a reasonable time after determining that the
employer would not be liable for damages.
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implied contract terms and a violation of the implied covenant of good faith. Pursuant to IC §
12-120(3), attorney fees are récove_:rable in an action on a contract for personal services. That
section states in pertinent part: “In any civil action to recover on ... [a] contract relating to ...
services ..., the prevailing party shall be allowéd a reasonable attorney’s fee to be set by the
court, fo be taxed and collected as costs.” Furthermore, the Idaho Sﬁpreme Court has
specifically dete@ined fhat the employer is entitled to recover fees incurred in defending against
claims for an implied contract, including the covenant of good faith and fair dealing. Atwood v.
W. Const., Inc., 129 Idaho 234, 240-41, 923 P.2d 479, 485-86 (1996) (“{A]ctions on employment
contracts are subject to the attorney fee provisions of I.C. § 12-120(g).” When an employer
successfully defends against claims for breach of express and implied contract terms, including
the claim for violation of the implied covenant of good faith, such employer should be granted
attorney fees.)

As this Court has determined the Plaintiffs termination was not a violation of contract or
a breach of public policy or the covenant of good faith and fair dealing, the Defendants, pursuant
to IC § 12-120(3), are entitled to an award of thdse costs and fees reasonably and necessarily
incurred in defending against such claims.

CONCLUSION

Based on the foregoing, this Court hereby GRANTS the Defendants’ Motion for
Summary Judgment. The Plaintiff failed to fulfill the notice requirement of the Idaho Tort
Claims Act, requiring 2 dismissal of the Plaintiff’s tort claims, including those for emotional
distress. Furthermore, the Plaintiff failéd to meét the prima facie case of the Whistleblower’s

k]
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Act by failing to show that PMC committed any waste of public funds, property or manpower or
violated any law, rule or regulation. Further, the Plaintiff was unable to establish the nexus
requirement since he failed to show he was terminated because he communicated the existence
of any waste of public funds, property or manpower, or a violation or suspected violation of a
law, rule or regulation. In addition, this Court determined that the Plaintiff was unable to
demonstrate that his termination was a breach of public policy, breach of contract and/or a
Breach of the covenant of good faith and fair dealing.

This Court also DENIES the Plaintiff’s Motion for Reconsideration since the Defendants
prevailed on the surrimary judgment motion, and the Plaintiff’s concerns regarding the COMP
contract were unfounded.

Lastly, the Plaintiff failed to state any cause of action against the individually named
Defendants. There .is no evidence that any of these individuals were Mr. Van’s employer under
the Whistleblower’s Act, that any of them entered into a contract with the Plaintiff or that these
Defendants were acting outside of the coui'se and scope of their employment. As such, these
Defendants are not liable to Mr. Van. This Court hereby DISMISSES the individually named
Defendants, including Does I-X.

The Defendants are entitled o reasonable costs and fees pursuant to IC § 12-120(3).
However, this Court declines to grant fees under IC § 6-2107 since it determined that the
Plaintiff did not bring his Whistleblower action “without basis in law or fact.”

The Plaintiff”s Complaint against all the Defendants is hereby dismissed with prejudice,

and the Defendants are awarded judgment against the Plaintiff for attorney’s fees and court costs
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reasonably incurred. Counsel for the Defendants shall submit an appropriate memorandum of
costs and judgment for this Court’s signature. The jury trial set to commence February 5, 2008,
is vacated.

IT IS SO ORDEREDD.

Dated this é&’ day of October, 2007.

~PETERD. MCDERMOTT

DISTRICT JUDGE
Copies to:
Nick Nielson
Paul D. McFarlane
Memorandum Decision and Qrder &Fé : 19
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E A

HEE AR O
RO P T
BAESHOUR COURTY

CLERK OF THE COURY
LHTROY S AMID: 29

sy )

\_/DEPUTY CLERH

e
H

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MARK VAN,
Case No. CV 2005-4053 OC
Plaintiff,
JUDGMENT
Vs.

PORTNEUF MEDICAL CENTER, PAT
HERMANSON, Hospital Administrator,
PAM HUMPHREY, EMS Program Director,
GARY ALZOLA, Director of Operations,
RON FERGIE, Chief Pilot/Safety Officer,
BARRY NIELSON, Pilot, and DOES I-X,

Defendants.

The Motion for Summary Judgment of Defendants Portneuf Medical Center, Pat
Hermanéon, Pam Humphrey, Gary Alzola, Ron Fergie and Barry Nielson having come before
the Court, and the matter having been fully briefed by the respective parties and oral argument
having been heard thereon; .and. |

The Court being otherwise fully advised in the premises, and having issued its
Memorandum Deécision, Order and Judgment on October 30, 2007;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that judgment on
Plaintiff's Complaint is hereby entered in favor of Defendants Portneuf Medical Center, Pat

Hermanson, Pam Humphrey, Gary Alzola, Ron Fergie and Barry Nielson and against the ‘ S

587 '
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Plaintiff, and Plaintiff's causes of action are dismissed as against Defendants Portneuf Medical
Center, Pat Hermanson, Pam Humphrey, Gary Alzola, Ron Fergie and Barry Nielson with
prejudice.

IT IS FURTHER ORDERED that Defendants Portneuf Medical Center, Pat
Hermanson, Pam Humphrey, Gary Alzola, Ron Fergie and Barry Nielson be awarded their costs
and attorney's fees incurred in defending this action pursuant to Rule 54(d)(1), LR.C.P., the
amount of which will be determined following submission of an appropriate Memorandum of
Costs as provided under Rule 54(d)(5), LR.C.P.

DATED this é day of November, 2007.

Honorable Peter D.. McDermott
District Judge

£33 .
JUDGMENT -2 : T HO!MT2:669128.1



CLERK’S CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on this ff‘ﬁ day of November, 2007, I caused a true
and correct copy of the foregoing JUDGMENT to be served by the method indicated below, and

addressed to the following:

Nick L. Nielson

NIELSON LAW OFFICE

120 North 12th Avenue, Suite 7
Post Office Box 6159
Pocatello, Idaho 83205-6159
Facsimile (208) 232-0048

Patricia M. Olsson

Paul D. McFarlane

Moffatt, Thomas, Barrett, Rock & Fields
101 S. Capitol Blvd., 10th Floor

P.0O. Box 829

Boise, Idaho 83701

Facsimile (208) 345-2000

JUDGMENT - 3

(M{S. Maﬂ, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail
( ) Facsimile

{ MJ.S. Mail, Postage Prepaid
{ ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

Ay it

}jepl\]l{y“ lerk
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Patricia M. Olsson, ISB No. 3055

Paul D. McFarlane, ISB No. 7093

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

pmo@moffatt.com

pdm@moffatt.com

13-782.178

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MARK VAN,
Case No. CV 20054053 OC
Plaintiff,
' DEFENDANTS’ MEMORANDUM
Vs, , - OF COSTS AND FEES

PORTNEUF MEDICAL CENTER, PAT
HERMANSON, Hospital Administrator,
PAM HUMPHREY, EMS Program Director,
GARY ALZOLA, Director of Operations,
RON FERGIE, Chief Pilot/Safety Officer,
BARRY NIELSON, Pilot, and DOES I-X,

Defendants.

DEFENDANTS’ MEMORANDUM OF COSTS AND FEES- 1

The Court having reached its decision in the above-captioned matter with the
issuance of its Judgment on November 9, 2007, and the defendants Porineuf Medical Center, Pat

Hermanson; Pam Humphrey, Gary Alzola, Ron Fergie, and Barry Nielson being the prevailing

&70




parties pursuant thereto, the defendants, by and through their counsel of record, Moffatt,
Thomas, Barrett, Rock & Fields, Chartered, respectfully request this Court award the following -
costs and attorneys fees to defendants pursuant to the Court’s Memorandum Decision dated
October 30, 2007, Rules 54((})( 1), 54(e), and Rule 68 of the Idaho Rules of Civil Procedure and
Idaho Code Section 12-121. All costs as set forth herein are, to the best of undersigned counsel’s
knowledge, correct and in compliance with those I.R.C.P.54 (d)(ll) and 54(e) and 1daho Code
Section 12-121, as more fully set forth in the Affidavit of Paul D. McFarlane and attached
exhibits filed under seal contemporaneously herewith.

BILL OF COSTS
A.  COSTS AS A MATTER OF RIGHT, Rule 54(d)(1)(C)

1 Court Filing Fees:

Answer ‘ $52.00

2.  Witness Fees ($20 per non-party witness)

Greg Vickers ‘ $ 20.00
Tom Mortimer $ 20.00
Lance Taysom $20.60
Audrey Fletcher $20.00
Mark Romero $20.00
Greg Stoltz $ 20.00

Chad Walier ' $ 20.00

Subtotal $140.00

3. Charges for Reporting and Transcribing of a Deposition Taken in
Preparation for Trial:

Deponent Cost

Mark Van $3,273.59
Gary Alzola $ 483.63
Ron Fergie $ 28155
Audrey Fletcher $ 22858
Patrick Hermanson $ 15435
Pam Humphrey $ 67461

DEFENDANTS’ MEMORANDUM OF COSTS AND FEES- 2 BoI_MT2670584.1
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Tom Mortimer $ 9695

Barry Nielsen $ 163.76

Mark Romero $ 13292

Greg Stoltz $ 14535

Lance Taysom $ 16239

Greg Vickers $ 7200

Chad Waller $ 101.10

Subtotal $ 6.096.60

Total Costs as a Matter of Right $ 6.288.00

B.  DISCRETIONARY COSTS, Rule 54(d)(1)(D)

The following costs were necessary and exceptional costs reasonably incurred by

~ the defendants in the defense of the causes of action set forth in the plaintiff’s Complaint filed

with this Court, communications with client, discovery, and trial. This request is supported by
the Affidavit of Paul D. McFarlane in Support of Memorandum of Costs and Attorneys Fees

filed contemporaneously herewith.

Expert Fees:
/
Expert Cost
Bill Patterson $1,300.00
James Wisecup $ 900.00

Subiotal $2.200.00

B. Copy Charges:
In-house copies o $736.38
Long Distance Calls $ 3795

D. Travel:

Paul D. McFarlane $2,672.73

E. Medical Records $ 10.00

Total Diseretionary Costs : $5,657.06
DEFENDANTS® MEMORANDUM OF COSTS AND FEES- 3 BOI_MT2:670584.1
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C. STATEMENT OF ATTORNEY FEES, Rule 54(¢)(1)

Defendant requests the Court to award the following reasonable attorney fee;s,
including paralegal fees, for legal sel_vices rendered by the law firmn of Moffatt, Thomas, Barrett,
Rock & Fields, Chartered, which it necessatily incurred in the defense of this action, pursvant to
the Court’s Memorandum Decision dated Octobef 30, 2007, Rules 54(d)(1) and 54(e) of the
Idaho Rules of Civil Procedure and Idaho Code Section 12-121. This request is supported by the

Affidavit of Paul D. McFarlane filed contemporaneously herewith (under seal), along with the

attached Exhibit.
Total Attorney Fees - $106,167.00
‘Fota) Costs as a Matter of Right,
Discretionary Ceosts and Attorney Fees $118.112.66

DATED this 21st day of November, 2007.

MOFFATT, THOMAS, BARRETT, Roc &
FIELDS, CHAR’IERED

By
Paul D. McFarlane Of the Firm
Attorneys for Defendants

DEFENDANTS’ MEMORANDUM OF COSTS AND FEES- 4 801 MT2670584,1
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on this 21st day of November, 2007, I caused a true
and correct copy of the foregoing DEFENDANTS’ MEMORANDUM OF COSTS AND
FEES to be served by the method indicated below, ar:?dressed to the following:

0]

Nick L. Nielson (V) U.S. Mail, Postage Prepaid
NIELSON LAW OFFICE ( ) Hand Delivered

120 North 12th Avenue, Suite 7 { ) Overnight Mail

Post Office Box 6159 . ( ) Facsimile

Pocatello, Idaho 83205-6159
Facsimile (208) 232-0048

Y '

Paul D. McFarlane

DEFENDANTS MEMORANDUM OF COSTS AND FEES- 5 BO|_MTZ670684.1
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Patricia M. Olsson, ISB No. 3055

Paul D. McFarlane, ISB No. 7093

MOFFATT, THOMAS, BARRETT, ROCK &
FiELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829

Boise, Idaho 83701

Telephone (208) 345-2000

Facsimile (208) 385-5384

pmo@moffatt.com

pdm@moffatt.com

13-782.178

Attomneys for Defendants

- e AL S

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MARK VAN,
Plaintiff,
V8.

PORTNEUF MEDICAL CENTER, PAT
HERMANSON, Hospital Administrator,
PAM HUMPHREY, EMS Program Director,
GARY ALZOLA, Director of Operations,
RON FERGIE, Chief Pilot/Safety Officer,
BARRY NIELSON, Pilot, and DOES I-X,

Defendants.

Case No. CV 2005-4053 OC

AFFIDAVIT OF PAUL D. McFARLANE

IN SUPPORT OF PEFENDANTS’
MEMORANDUM OF COSTS
AND FEES

[FILED UNDER SEAL]

AFFIDAVIT OF PAUL D. McFARLANE IN SUPPORT OF DEFENDANTS’

MEMORANDUM OF COSTS AND FEES- 1

BOL_MT2:670583.1
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STATE OF IDAHO )
}ss.
County of Ada )

PAUL D. McFARLANE, being first duly sworn on oath, deposes and says as
follows.

1. I am one of the aitorneys of record providing legal representation to
defendants Portneuf Medical Center, Pat Hermanson, Pam Humphrey, Gary Alzola, Ron Fergie
and Barry Nielson (tdgether, “PMC”) in the above-captioned matter. I have knowledge of the
files ﬁm‘tinent to this matter, and 1 make this affidavit based upon personal knowledge.

.2, I am an attorney at the Law Firm Moffatt, Thomas, Barretf, Rock &
Fields, Chartered, and am engaged in the general practice of law in Idaho. As such, I am
acquainted with the costs and fees generally incurred by attorneys defending civil cases in the
State of Idaho. I am personally aware of the professional services rendered in this action, the
costs incurred in preparing the prosecution of this case and the amount of time expended by
attorneys and paralegals of this firm in the defense of the claims brought by Mark Van (“Van®).

3. The fee arrangement with our client for attorney fees was based on an
hourly rate for services rendered, taking into account the service rendered, the expertise of the
attorneys involved, and the time spent in completing each task. |

4. PMC is the prevailing party in this matier, in light of this Court’s
Memorandum Decision, Order and Jﬁdgment, entered on October 30, 2007. Despite the
overwhelming lack of evidence éupportin g plaintiff’s contentim;s, including hundreds of
documents produced and the deposition testimony of 12 separate witnesses, the plaintiff chose to

ignore the facts before him, thereby prosecuting the action against PMC frivolously,

AFFIDAVIT OF PAUL D. McFARLANE IN SUPPORT OF DEFENDANTS’
MEMORANDUM-OF COSTS AND FEES- 2 BOI_MY2:670583.1

é 76

Al el o



beginning of the billings.

unreasonably, and without foundation. Such actions by the plaintiff caused the PMC to incur
many thousands of dollars to defend this action against the plaintiff’s unreasonable claims.

5. The total amount of attorney fees incurred by Plaintiff for prdfessional
services rendered by Moffatt, Thomas, Barretf, Rock & Fields, Chartered, in this proceeding
amount to a tofal of $106,167.00. Such fees were necessarily incurred in defending against
Plaintiff’s claims for reasonable professional services including, without limitation, drafting
pleadings, briefing, legal and factual research, witness investigation, client C(;mmunication,
propounding and responding to numerous and repetitive discovery requests, defending over ten
depositions of PMC personnel, summary judgment brieﬁng and hearings, and trial preparation.

6. The total amount of attorneys fees incurred by PMC for professional Iy

services rendered by Moffatt, Thomas, Barrett, Rock & Fields, Chartered, in this proceeding

through October 30, 2007, when the Court granted PMC’s motion for summary judgment, is
$106,167.00. This total is broken down by timekeeper, hourly rate and hours expended. A : ;

summary of timekeepers, their rates and hours is attached to my affidavit as Exhibit A, at the

The attorney’s fees do not include any attorneys fees rendered for legal services _ V«
post issuance of the Court’s Memorandum Decision granting summary judgment and awarding

costs and fees, dated October 30, 2007. Furthermore, the above total does not include fees
T — e

incurred in the defense of Van’s OSHA complaint and appeal, which plaintiff pursued

simultaneously with this action. I have carefully analyzed all time and cost entries, and have
withdrawn all time and cost entries that reflecty0SHA-related work. A few time entries reflect

time spent on both the OSHA and State Court matters. 1 have reduced those time entries by fifty

AFFIDAVIT OF PAUL D. McFARLANE IN SUPPORT OF DEFENDANTS’
MEMORANDIIM OF COSTS AND FEES- 3 BOL MTZ:670583.1
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percent, in order to split those time entries fairly between the OSHA maiter and the state court
action.
Some of the photoéopies and long distance telephone calls were made in
furtherance of the OSHA action. It is impossible separate out the precise number of photocopies,
and which telephone calls, for each action. Therefore, in order to determine a reasonable
solution, 1 have determined the ratic of attorney fees allocated to each action, and then assigned
that same proportion to imaging costs and attorneys fees. The overall attomeys fees for both
actions was $154,537.00. Sixty-nine percent (69%) of aitorneys’ fees were incurred in the
defense of the state court actions. Thirty-one percent (31%) of attorneys’ fees were incurred in
defending the OSHA action. Therefore, PMC seeks recovery of the 69% percent of the overall _

cost of photocopies and long distance telephone calls that are allocated to the state court action.

The memorandum of costs lists the 69% figures for copies and long distance.

Because of the volume of research and briefing that were required at various i
times in the case, it was necessary to involve several other associates in these aspects of the - |
litigation. The amount of attorneys fees actually incurred would have been a substantially lesser
amount had Plaintiff not insisted on pursuing claims, including propounding numerous sets of
written discovery and r;oticing eleven depositions, that were eventualiy dismissed by the Court
following PMC’s motion for summary judgment.

7. Attached as Exhibit A to my Affidavit is a true and correct copy of a
suminary and thé billing report, redacted for entries protected by the attorney-client privilege,
that encapsulates billings that have been and will be sent to PMC in this matter. The report

contains time entries and services descriptions identical to PMC’s billings. Attached as Exhibit

AFFIDAVIT OF PAUL D. McFARLANE IN SUPPORT OF DEFENDANTS’
MEMORANDUM OF COSTS AND FEES-4 BOI_MT2570583.1
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B to my Affidavit is a true and correct copy of a cost summary and report, that encapsulates costs
that have been and will be sent to PMC in this matter.

8. Regarding Plaintiff’s discretionary costs, the Plaintiff requests this Count
award such discretionary costs in the amount of $5,657.06 based on the following:

(a) - Expert Fees. PMC incurred a total of $1,300.00 for the expert services of
Bill Patterson that should be awarded to PMC as discretionary costs. Under the criteria of Rule
S4td)( 1){D), these reasonable costs were both necessary and exceptional. Bill Patterson is the
director of the St. Alphonsus Hosﬁital LifeFlight program in Boise, Idaho, who has numerous
years of experience as a LifeFlight program director and helicopter mechanic. Mr. Patterson was
hired to evaluate the plaintiff’s claims and allegétions of wrongdoing against PMC, and to
provide expert testimony to the Court if necessary. Such costs of Mr. Patterson’s expert opinions
were necessary to defend and refute plaintiff’s damages claims and were exceptional because of

the thoroughness of his evaluations.

PMC also incurred a total of $900.00 'fér the eﬁ&pert services of James Wisebup
that should be awarded to PMC as discretionary costs. These reasonable costs were also both
pecessary and exceptional under the criteria of Rule 54(d)(1)(D). Mr. Wisecup is the Base
Manager for Air Methods at the University of Utah. He has extensive experience as helicopter
pilot and LifeFlight operations. Mr. Wisecup was hired to defend the wrongful termination
claims brought by plaintiff, evaluate his allegations of wrongdoing against PMC, and to provide
expert testimony to the Court if necessary. Such costs of Mr. Wisecup’s expert opinions were

necessary to defend and refute plainiiff’s claims and were exceptional because of the

AFFIDAVIT OF PAUL D. McFARLANE IN SUPPORT OF DEFENDANTS?
MEMORANDUM OF COSTS AND FEES-5 BOI_MY2:670583.1
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completeness of his analysis, which was performed afler reviewing bundreds of pages of
documents.

(b)  Copy Charges. PMC incurred a total of $1,067.22 for copying costs
associated with all of the litigation, including the OSHA administrative action and the instant
state court action. Based upon the percentage of attorneys fees previously discussed, PMC is
entitled to 69% j)ercent of this total, $736.88. Under the criteria of Rule 54(d)(1 (D), these
reasonable costs were both necessary and exceptional, given the volume of documents and paper
that was exchanged with counsel for the plaintiff. The copying costs were mostly handled in-
house at a reduced rate. Plaintiff requested well over a thousand documents, and plaintiff served
numerous and duplicative sets of discovery on PMC. Under the criteria of Rule 54(d)(1)(D),
these reasonable costs were both necessary and exceptional. All copying/imaging costs were

handled in-house at a reduced rate.

(¢}  LongDistance Calls. PMC incurred a total of $55.00 for long distance
‘telephone Costs éésociated with all of the Iitigaﬁon, including the OSHA administrative action
anﬁ the instant state court action. Based upon the percentage of atforeys fees previously
discussed, PMC is entitled to 69% percent of this total, $37.95. Under the criteria of Rule

S54(d){1 (1)), these reasonable costs were both necessary and exceptional.

{(d} Travel. PMC iﬁcuued a total of $2,672.73 in travel expenses to Pocatello,
to take the plaintiff’s deposition and defend the depositions of Gary Alzola, Ron Fergie, Audrey
Fletcher, Patrick Hermanson, Pam Holmes, Tom Mortimer, Barry Nielsen, Mark Romero, Greg
Sto!tz; Lance Taysom, Greg Yickers, and Chad Waller. PMC’s counsel had to retumn to

Pocatello to continue the deposition of Pam Holmes after the initial deposition was curtailed at

AFFIDAVIT OF PAUL D. McFARLANE IN SUPPORT OF DEFENDANTS’
MEMORANDUM OF COSTS AND FEES- 6 ‘ BOL MT2:670583.1
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plaintiff’s counsel’s request. Furthermore, defense counsel traveled to Pocatello to oppose
plaintiff’s motion for reconsideration, and argue defendants’ summary judgment motion. These
costs include mileage; airfare, hotel, meals, car rental, and airport parking, These costs were
likewise necessary and exceptional, as plaintiff noticed 13 of the 14 depositions in this case,
none of which advanced his case or developed facts significantly favorable to the prosecution of

his case. As such, these expenses were both necessary and exceptional under Rule 54(d)(1)(D).

{(e)  Medical Records. PMC incurred $10.00 in expenses to obtain plaintiff"s

mental health records. Because plaintiff claimed damages for emotional distress, PMC found it
necessary to obtain plaintiff’s mental health medical records directly from the providers, Under

the criteria of Rule 54(d)(1 D), these reasonable costs were both necessary and exceptional.

Further your affiant sayeth naught.

"

Palil D. McFarlane

' anereeen SUBSCRIBED AND SWORN to before me thisc;)l day of November, 2607.
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CERTIFICATE OF SERVICE

THEREBY CERTIFY that on this Zlf L’ day of November, 2007, 1 caused a true
and correct copy of the foregoing AFFIDAVIT OF PAUL D. McFARLANE IN SUPPORT
OF DEFENDANTS’ MEMORANDUM OF COSTS AND FEES to be served by the method

indicated below, and addressed to the following:

Nick L. Nielson

NIELSON LAW OFFICE

120 North 12th Avenue, Suite 7
Post Office Box 6159
Pocatello, Idaho 83205-6159
Facsimile (208) 232-0048

(A .8. Mail, Postage Prepaid
{ ) Hand Delivered

( ) Overnight Mail
( ) Facsimile

oo ML

Paul D. McFarlane

AFFIDAVIT OF PAUL D. McFARLANE IN SUPPORT OF DEFENDANTS®

MEMORANDUM OF COSTS AND FEES- 8
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